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No. 1703 of 1988. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of proceedings under Division 3 of 

Part III of the said Act. 

General Order. 
HAVING heard Mr A. Cooke on behalf of the Trades 
and Labor Council of Western Australia; Mr R.H. 
Gifford on behalf of the Australian Mines and Metals 
Association (Inc.); Mr B.P. McCarthy on behalf of the 
Confederation of Western Australian Industry (Inc) 
and Mr A. Caccamo on behalf of the Minister for 
Labour, the Commission in Court Session pursuant to 
the powers conferred On it under the Industrial 
Relations Act 1979, hereby orders— 

1. That this Order varies the General Order No. 
730 of 1988; 

2. That each award or industrial agreement of 
the Commission, if it prescribes a minimum 
weekly rate for a trainee under the Australian 
Traineeship System, is hereby varied to 
provide that the weekly rate shall in no case be 
less than $104.60 per week with effect from the 
17th day ofJanuary 1989 and be further varied 
with a subsequent adjustment of $3.75 from 
the 17th day of July 1989; 

3. That this Order shall have effect on and from 
the 17th day of January 1989. 

Dated at Perth this 17th day of January 1989. 
By the Commission in Court Session 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

A68471-1 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Delivered: 5th day of April 1989. 

COR AM: KENNEDY J. (Deputy Presiding Judge), 
PIDGEON & NICHOLSON JJ. 

Appeal No. 5 of 1988. 

Between the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 

Appellant 
and 

Robe River Iron Associates, Respondent. 

Mr D.M. Stone (instructed by Messrs Northmore Hale 
Davy & Leake) appeared for the appellant. 

Mr E.M. Hcenan QC and Mr J.P. Longo (instructed 
by Messrs Parker & Parker) appeared for the 

respondent. 
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KENNEDY J.: The appellant claimed that the 
dismissal by the respondent of Mr D. Stott, one of its 
employees, on 26 May 1988 was, in all the circum- 
stances, harsh and unfair, and it sought, through a 
compulsory conference, his reinstatement in his 
classification as at the date of his dismissal, under the 
same conditions as existed prior to that date. It also 
sought to have his service deemed continuous and to 
ensure that he did not suffer any loss of entitlements as a 
result of his dismissal. The respondent opposed the 
application, claiming that the dismissal was justified, 
and disputing all claims by the appellant. The 
compulsory conference before Commissioner O.K. 
Salmon failed to settle the dispute by agreement, and 
the Commissioner thereafter proceeded to hear and 
determine the dispute. He determined it in favour of the 
appellant. 

In his reasons for judgment, the Commissioner 
conveniently summarised the facts as follows: 

Briefly the facts concerning Stott's dismissal are 
that on 26 May (1988) he was asked by his leading 
hand to replace a bearing seal in a gearbox forming 
part of the ore conveyor system, referred to 
generally in the hearing as "the plant". Stott refused 
to perform the task and the leading hand reported 
the refusal to Darryll Rooney, the local workshop 
foreman. Rooney asked Stott to perform the task 
and he also received a refusal. Rooney reported the 
matter to Robert Robinson, general foreman, 
workshops, who said that he went to see Stott alone 
with the object of convincing him that he should do 
the work as required. Robinson also received a 
refusal from Stott. He then asked Rooney to his 
office where they discussed Stotfs attitude and 
concluded that they should consult the company's 
policy regarding the procedure to follow in the case 
of employees who refused to obey lawful 
commands. 

Being satisfied that no safety issue, union ban on 
the work in question or personal problem was 
involved in Stotfs refusal, both men understood 
that the only requirement remaining to be followed 
under the policy before summary dismissal was 
that Stott be asked a third time to perform the work. 
Stott was asked to confer with both foremen in 
Robinson's office. He persisted with his refusal 
then left the office to return to his work in the' 
workshop. He was followed by both foremen and 
then told by Rooney that his employment was 
terminated forthwith. 

As far as the company is concerned, Stott's 
dismissal was thoroughly justified. His actions on 
26 May amounted to a clear case of gross 
misconduct. Specifically he has refused to comply 
with a lawful command but in addition he gave no 
reasonable explanation for so doing and when 
refusing to do the work he had told the foremen 

that he may be cutting off his nose to spite his face 
and he also invited them to do what they had to do. 
The foremen were of the opinion that Stott knew of 
the company's policy and the inevitable result that 
would follow his third refusal. 

In dismissing Stott, the company claims it has 
acted as fairly as it could in all of the circum- 
stances believing in the end that there was 
absolutely nothing further that could be done. Stott 
left the foremen with one course of action open, 
and only one. 

The union was adamant that Stott's dismissal 
was harsh and unfair. While it is implied in the 
union's submissions that Stott has acted unwisely, 
it is not conceded that he has repudiated his 
contract of service as the company would have it. 
Essentially it is the union's case that Stotfs 
behaviour on the day is an aberration in a period of 
14 years exemplary service. In that context his 
behaviour amounted to a misdemeanour rather 
than a misconduct, and the ultimate penalty of 
summary dismissal was not justified. Moreover, 
the union contends that Stotfs behaviour should 
have been investigated according to the procedure 
specified in Clause 6(13) of Industrial Agreement 
No. 10 of 1979. 

It was said that in such procedures, with a union 
steward in attendance to advise Stott, it was likely 
that he would not have persisted with his refusal to 
do the work as he was instructed to do. 

In his reasons, the Commissioner stressed the fact 
that Stotfs conduct was out of character and that it had 
come as a complete surprise to everyone concerned. He 
indicated that he would have thought that 14 years' 
incident free service was an essential factor in assessing 
the likelihood of his refusing to comply with future 
lawful commands. As to the practical consequences of 
his conduct, the Commissioner indicated that, 
apparently, his refusal required the respondent to do no 
more than make some alterations to the normal jobs 
priority arrangements, and it amounted to no more 
than a temporary inconvenience concerning the 
allocation of a tradesman. His conclusion was that 
Stott's conduct was silly; but he believed that the stress 
under which Stott claimed to be working "would have 
contributed in no small way to his strange conduct". In 
his view, the most fair and reasonable reaction to be 
expected from the respondent, given his previous 
unblemished service, was to ensure that each and every 
possible explanation for his conduct was thoroughly 
investigated before a decision to dismiss him was made. 
His "impression" of the company's officers, Robinson 
and Rooney, was that they believed that the 
respondent's policy prevented them from enquiring 
beyond issues of safety, union bans and personal 
reasons of a limited kind. It was suggested by him, 
however, that it was a "fair and reasonable" expectation 
that the employee relations adviser would have insisted 
upon wider terms of investigation had he taken the 
trouble to consider all of the possible explanations for 
Stotfs conduct. 

The Commissioner went on to add that he was 
satisfied that the force of his observations was greater by 
reason of Clause 6(13) of the Industrial Agreement. But 
more than that, he said, the failure of the respondent to 
ensure that fairness was done in Stott's case was also 
plain fromthe respondent's testimony. Both Robinson 
and Rooney discussed the policy in the office before 
Stott was brought in to be asked again to perform work 
on the gearbox. He said he was never told that the 
meeting was for the purpose of assessing the policy 
implications as well as asking him again to do the work, 
nor did the foreman know if Stott knew of the policy. 
They assumed he knew, but they could not justifiably 
make that assumption. Had Stott known that the 
purpose of the meeting included the making of a 
decision about a dismissal, he might have agreed to do 
the work in question or he might have insisted that he be 
represented by his union delegate. 
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The final passage in the Commissoner's reasons is of 
some importance: 

Of course, the company would have it that Stott 
knew of the inevitable because he mentioned that 
he was cutting off his nose to spite his face and he 
told the foremen to do what they had to do but Stott 
mentioned the Industrial Agreement by number 
during his testimony and he said he knew of its 
terms. He also complained that the company 
observed the agreement only when it suited it to do 
so. It is a matter of equal probability that when 
making his statements to the foremen Stott had in 
mind his possible suspension and procedures 
under Clause 6( 13) and the company's point is not 
made. 

On the appeal by the respondent to the Full Bench, 
the President, with whom the Chief Commissioner 
agreed, was of the view that the respondent had met the 
fundamental obligation, which was to show that 
misconduct had occurred. There was, he said, ample 
evidence that the conduct of the employee amounted to 
a clear case of gross misconduct and that no 
explanation for his refusal to obey the lawful 
instruction had been given. He then referred to attempts 
made by Rooney and Robinsonto have Stott undertake 
the work. He concluded, rightly in my opinion, that the 
gist of their evidence was that, as the loco workshop 
foreman and as the general foreman, workshop, they 
had made an effort on a personal, as well as a formal, 
basis to persuade Stott to carry out the particular task 
allotted to him. Having been unsuccessful, they 
conducted some form of inquiry pursuant to the 
employer's normal procedures to ensure that there was 
no reason relating to safety or union direction which 
may have been treated by the employer as an excuse for 
refusal. He also observed that the transcript of Stott's 
evidence failed to disclose that he made any reasonable 
attempt to explain or justify his refusal, save that, in 
admitting that he had declined to do what was wanted, 
he said, "I gave my reasons to Mr Robinson and to Mr 
Rooney why I declined. I declined on the grounds that it 
just simply was a trivial thing and it wasn't necessary 
and I couldn't understand why they were both there 
standing over me hassling me." He was asked: "What do 
you mean by your statement to Mr Rooney as follows — 
'I know what way you are going and I told you before". 
What did you mean by that?" He replied, "I meant by 
that that I had been invited to go up to the plant and they 
knew my reaction and they knew I would have a given 
reaction if I was pressured to go up to the plant. They 
had prior knowledge of what my reaction would be and 
that was where it became a thing of stress to me". 

There was, the President held, absolutely no basis for 
thinking that the request that Stott undertake the work 
required of him was a trivial thing or a task which was 
unnecessary or which could not be performed by him. 
He observed that Stott seemed to have been committed 
to a position where he would adamantly refuse to do 
what was asked of him. There was ample evidence to 
support that view. In his opinion, Stott's persistent 
refusal to carry out a lawful instruction was a material 
consideration which was given insufficient weight, 
whereas the Commission's decision was affected by an 
observation which was considered to be irrelevant in 
the circumstances, namely, that the employer was not 
seriously inconvenienced. He went on to hold that the 
respondent's exercise of its rights was not 
unconscionable, notwithstanding that Stott's conduct 
was out of character, because this was a case of 
persistent refusal, and the evidence showed that Stott 
gave clear indications that he was aware of the possible 
consequence of his refusal, but that he continued to 
refuse to do what he had been asked to do. He did not 
consider that it was incumbent upon the respondent to 
investigate Stott's behaviour according to the 
procedures specified in Clause 6(13) of the Industrial 
Agreement, which was, in the circumstances, 
inapplicable. It might be added that the 
Commissioner's suggestion as to Stott's having in mind 

the procedures under Clause 6( 13) is purely speculative. 
Stott said nothing to support this suggestion in his 
evidence. In the President's opinion. Stott was the 
author of his own misfortune, and it was not 
appropriate that the Commission should intervene. 
The appeal to the Full Bench was accordingly allowed. 
Commissioner S.A. Kennedy dissenting. 

The appellant appeals against the decision of the Full 
Bench, upon the grounds that it erred in law: 

1. in holding that the employee's dismissal was 
not harsh oppressive or unfair, the majority of 
the Full Bench substituted its own discretion- 
ary judgment for that of the first instance 
Commissioner without any or any sufficient 
cause; 

2. in holding that the employee's dismissal was 
not harsh oppressive or unfair, the majority of 
the Full Bench failed to have regard to and to 
consider and apply the judgment of this Court 
in Kwinana Construction Group Pty Ltd v. 
Electrical Trades Union of Workers (Western 
Autralian Branch) 34 WAIG 51: 

3. the majority of the Full Bench erred in its con- 
struction of and failed to give effect to Clause 
6(13) of Industrial Agreement No. 10 of 1979. 
which by order of the Commission continues 
to govern the terms and conditions of 
employment of employees of the 
Respondent. 

The test to be applied by the Commissioner in this 
case was whether, it now being accepted by the 
appellant that the respondent had the power in law 
summarily to dismiss Stott. the respondent had 
exercised that power unjustly or unfairly. Whilst it is 
true that the Commissioner concluded his reasons by 
referring to this test, he commenced his discussion by 
indicating that the test to be applied was simply 
"current standards of justice and fair play between 
employer and employee", citing Kwinana Construction 
Group Pty Ltd v. The Electrical Trades Union of 
Workers (Western Australian Branch). Perth (1954) 34 
WAIG 51, at p. 52. In his judgment in that case, however. 
Jackson J. disclaimed any attempt exhaustively to 
tabulate the circumstances in which the court should 
override an employer's dismissals of his workers. He 
went on to say: 

I suggest, however, that the court will interpose 
its order if the employer's order is such that it 
offends against what the Court conceives to be the 
current standards of justice and fair play as 
between employer and employee; or, to express it 
another way, if the Court deems the dismissals 
inequitable or unconscionable. 

The Commissioner's statement of the test does not, in 
my opinion, fairly reflect that passage. Furthermore, in 
North West County Council v. Dunn (1971) 126 CLR 
247, at p. 262, Walsh J. cited with approval the following 
passage in In re Barrett and Women's Hospital. Crown 
Street (1947) AR 565, at pp. 566-567: 

It is not the province of the Commission, in the 
exercise of the jurisdiction conferred on it by the 
Industrial Arbitration Act, to take over the 
functions of the employer in relation to the 
selection and retention of employees, and it will 
intervene only when its intervention is necessary to 
protect an employee against an unjust or unfair 
exercise of the employer's right of dismissal, a right 
which is as fundamental in the relationship of 
employer and employee as is the right of an 
employee to leave his employment. 

I pointed out in Miles v. The Federated 
Miscellaneous Workers Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch (Undercliffe 
Nursing Home case) (1984) 65 WAIG 385, at p. 387: 

As Walsh J. went on to stress at p. 263, it is not a 
question as to the parties' respective legal rights, 
but a question as to whether the legal right of the 
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employer has been exercised so harshly or 
oppressively against the employee as to amount to 
an abuse of that right. He accepted, citing McKeon 
J. in Western Suburbs District Ambulance 
Committee v. Tipping (1957) AR 273, at p. 280, that 
a proper test is to ask the question: "Has there been 
or has there not been oppression, injustice or 
unfair dealing on the part of the employer towards 
the employee?" 

By expressing, as he did, the test to be applied as being 
simply "current standards of justice and fair play 
between employer and employee", the Commissioner 
appears to have been led directly into a consideration of 
what should have been the fair and reasonable reaction 
of the company to Mr Stott's conduct. Such an 
approach appears to me to lead, and I suspect the 
Commissioner in this case was led, to reviewing the 
employer's decision and to substituting his own. 

Nevertheless, the decision of the Commissioner in 
this case involved a discretionary judgment. The 
principles governing interference by an appellate court 
with the exercise of a discretionary judgment at first 
instance (which are applicable to the Full Bench of the 
Industrial Relations Commission) are now well settled, 
as was pointed out by Mason and Deane JJ. in Norbis v. 
Norbis (1986) 161 CLR 513. At pp. 518-519, having 
referred to House v. The King (1936) 55 CLR 499, they 
said: 

If the questions involved lend themselves to 
differences of opinion which, within a given range, 
are legitimate and reasonable answers to the 
questions, it would be wrong to allow a court of 
appeal to set aside a judgment at first instance 
merely because there exists just such a difference of 
opinion between the judges on appeal and the 
judge at first instance. In conformity with the 
dictates of principled decision-making, it would be 
wrong to determine the parties' rights by reference 
to a mere preference for a different result over that 
favoured by the judge at first instance, in the 
absence of error in his part. According to our 
conception of the appellate process, the existence 
of an error, whether of law or fact, on the part of the 
court at first instance is an indispensable condition 
of a successful appeal. 

In House v. The King (1936) 55 CLR 499, at pp. 504- 
505, Dixon, Evatt and McTiernan JJ. said: 

The manner in which an appeal against an 
exercise of discretion should be determined is 
governed by established principles. It is not 
enough that the judges composing the appellate 
court consider that, if they had been in the position 
of the primary judge, they would have taken a 
different course. It must appear that some error has 
been made in exercising the discretion. If the judge 
acts upon a wrong principle, if he allows 
extraneous or irrelevant matters to guide or affect 
him, if he mistakes the facts, if he does not take into 
account some material consideration, then his 
determination should be reviewed and the 
appellate court may exercise its own discretion in 
substitution for his if it has the materials for doing 
so. It may not appear how the primary judge has 
reached the result embodied in his order, but, if 
upon the facts it is unreasonable or plainly unjust, 
the appellate court may infer that in some way 
there has been a failure properly to exercise the 
discretion which the law reposes in the court of first 
instance. In such a case, although the nature of the 
error may not be discoverable, the exercise of the 
discretion is reviewed on the ground that a 
substantial wrong has in fact occurred. 

The question of weight poses particular problems in 
appeals from discretionary judgments. In Lovell v. 
Lovell (1950) 81 CLR 513, at p. 519, Latham C.J. said: 

But when the appellate tribunal is considering 
questions of weight it should not regard itself as 
being in the same position as the learned trial 
judge. In the absence of exclusion of relevant 

considerations or the admission of irrelevant 
considerations an appellate tribunal should not set 
aside an order made in the exercise of a judicial 
discretion (as to which see Sharp v. Wakefield 
(1891) AC 713. at p. 179) unless the failure to give 
adequate weight to relevant considerations really 
amounts to a failure to exercise the discretion 
actually entrusted to the court. The words used by 
their Lordships in the House of Lords in this 
connection are not always easy to apply, but they 
ought not to be read as denying the long 
established principle (which, indeed, is expressly 
recognised in the cases in the House of Lords) that 
on an appeal from an order founded upon the 
exercise of a discretion the appellate tribunal has 
no right to substitute its discretion for the 
discretion entrusted to the primary tribunal. 

In Gronow v. Gronow (1979) 144 CLR 513, at p. 519, 
Stephen J. said: 

The constant emphasis of the cases is that before 
reversal an appellate court must be well satisfied 
that the primary judge was plainly wrong, his 
decision being no proper exercise of his judicial 
discretion. While authority teaches that error in the 
proper weight to be given to particular matters may 
justify reversal on appeal, it is also well established 
that it is never enough that an appellate court, left 
to itself, would have arrived at a different 
conclusion. When no error of law or mistake of fact 
is present, to arrive at a different conclusion which 
does not of itself justify reversal can be due to little 
else but a difference of view as to weight: it follows 
that disagreement only on matters of weight by no 
means necessarily justifies a reversal of the trial 
judge. Because of this and because the assessment 
of weight is particularly liable to be affected by 
seeing and hearing the parties, which only the trial 
judge can do, an appellate court should be slow to 
overturn a primary judge's discretionary decision 
on grounds which only involve conflicting 
assessment of matters of weight. 

Counsel for the appellant dealt carefully with each of 
what he identified as the principal points made in the 
majority judgment. The first was that it was "rather 
unlikely" that Stott would have taken any notice of the 
Union had it been involved in a disciplinary inquiry. 
The President, however, prefaced his remark with the 
comment, "if it matters'. In my opinion, it did not 
matter, because there was no obligation to involve the 
union in this case. No general rule in this regard can, in 
my opinion, be extracted from Kwinana Construction 
Group Pty Ltd v. Electrical Trades Union of Workers 
(Western Australian Branch) (supra) upon which 
counsel relied. The facts in that case were very different 
from the present. It was a case, as Jackson J. was careful 
to point out, in which the majority of the 16 electricians 
who had been summarily dismissed for refusing to 
work overtime were acting under a common 
understanding to refuse overtime. Their action had 
been preceded by a delegation to the employer 
protesting as to insufficient overtime being available. 
The employees' action clearly bore the hallmarks of 
industrial action. That was not the present case. 

Counsel for the appellant also stressed that Stott was 
not told the purpose of the meeting With Robinson and 
Rooney in the office, following his refusal to work on 
the gearbox. In my opinion, that submission is of little 
weight. On the evidence, there could have been only one 
reason for the meeting. Stott had already refused three 
times to comply with the order, once to the leading 
hand, once to Rooney and once to Robinson. 
Thereafter, in the office, he was asked to do the work yet 
again, after Rooney and Robinson had satisfied 
themselves that there was no safety issue or union ban 
or personal problem which could have led to the 
refusal, but he rejected their overtures, as he had the 
earlier overtures to persuade him to comply with the 
order. Indeed, he peremptorily terminated the 
meeting. 
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In my opinion, the respondent's pursuit of its 
established procedure to inquire as to whether there 
were any reasons relating to safety issues or to union 
industrial action was prudent; but there was no need for 
it to go beyond that and, in particular, in the 
circumstances of this case, it was not necessary for the 
respondent itself to seek the intervention of the 
union. 

It is not entirely clear what the Commissioner meant 
by saying that Stott was, at the time of the events, "under 
stress"; but, in any event, it could not detract from the 
fact that Stott was entirely responsible for his own 
actions and, from what he himself said, he was fully 
aware of the likely consequences, subsequently 
realised, of his continued refusal to comply with the 
order. So far as the evidence takes it. any "stress" was 
generated by Stott's continued refusal to do the work. 

The second principal point of the majority of the Full 
Bench identified by counsel for the appellant was that 
insufficient weight was given by the Commission in its 
assessment of the relevant industrial fairness to the fact 
that the misconduct alleged was a refusal to carry out 
lawful instructions. Whilst it is true, as counsel 
contended, that the Full Bench should be slow to 
interfere with a single Commissioner's assessment of 
the relevant weight of a particular matter, I consider that 
it was open to it to do so in this case because, in my 
opinion, the Commissioner did fail to give proper 
weight to the refusal of Stott to carry out a lawful 
instruction given to him, not once, but on four 
occasions — "wilful disobedience of a lawful and 
reasonable order shows a disregard — a complete 
disregard — of a condition essential to the contract of 
service, namely, the condition that the servant must 
obey the proper orders of the master and that, unless he 
does so, the relationship is, so to speak, struck at 
fundamentally" —Laws v. London Chronicle Ltd 
(1959) 2 All ER 285 per Lord Evershead M.R., at p. 
287. 

The third principal point identified by counsel was 
the Commissioner s observation that the fact that the 
employer was not seriously inconvenienced by the 
refusal to perform the task was irrelevant. Whilst I 
consider that the President went too far in suggesting 
that this fact was irrelevant, I am quite satisfied that the 
Commissioner at first instance gave it far too much 
weight in the present case, having regard to Stott's 
refusing to carry out an instruction which it was never 
suggested was otherwise than entirely proper. This was 
not a case such as was the Undercliffe Nursing Home 
case (supra) in which the refusal to carry out a lawful 
instruction did not result in the employer having to 
make alternative arrangements for the work to be done 
by another employee. It is for the employer to organise 
his work force, and not for an individual employee to 
determine whether or not he will do a particular job 
which he is competent to do and which he is properly 
required to do. 

The fourth principal point identified by counsel was 
the conclusion of the majority of the Full Bench that 
there was no reasonable basis upon which the 
Commissioner could reach the conclusion that, given 
uncharacteristic conduct from an employee with 14 
years of unblemished service, the most reasonable and 
fair reaction from the employer was to ensure that each 
possible explanation for his misconduct was 
investigated and that there was a reasonable 
expectation that the employer should insist on wider 
terms of investigation (wider than simply safety issues 
and union bans) and that it should have considered all 
possible explanations for Stott's conduct. In part, this 
point has been dealt with under the first point. In my 
opinion, to devote attention to "the most reasonable 
and fair reaction from the employer" is to detract from 
the critical question, which is the industrial fairness of 
what the employer did in fact do. Nor, in my opinion, 
was this a case in which all possible explanations were 
required to be sought from Stott. The factual situation 
was a very simple one. Stott was given a reasonable 

instruction, no industrial or safety question was in 
issue, there were no physical reasons why the 
instruction could not be complied with, and Stott knew 
what he was required to do: but he refused to do it. not- 
withstanding repeated attempts to have him change his 
mind. He was aware of the distinct risk that his 
continued refusal would result in his dismissal and he 
consciously decided to run that risk. Even at the end of 
the hearing before the Commissioner, the reason why- 
he had acted as he did. did not clearly emerge. 

In my opinion, the Full Bench was entitled, upon the 
basis of the authorities to which I have referred, to 
substitute its own discretionary judgment for that of the 
Commissioner at first instance and. in my opinion, it 
was open to it to hold that the employee's dismissal was 
not harsh, oppressive or unfair. 

So far as the final point, turning upon the effect of 
Clause 6(13) of the industrial agreement, is concerned, 
counsel for the appellant adopted a somewhat 
ambivalent approach towards it; but I am quite satisfied 
that there is no substance in it. 

The relevant portions of Clause 6 of the agreement 
are as follows: 

(1) (a) A contract of employment to which this 
Agreement applies may be terminated in 
accordance with the provisions of this clause and 
not otherwise, but this subclause does not operate 
so as to prevent any party to such a contract from 
giving a greater period of notice than is hereinafter 
prescribed, nor to affect the employer's right to 
dismiss a worker without notice for misconduct, 
which, at law. would justify summary dismissal. 

(b) A worker who is validly dismissed without 
notice is entitled to be paid wages and other 
entitlements due under this Agreement up to the 
time of dismissal only. 

(2) Subject to the provisions of this clause, a 
party to the contract of employment may on any 
day give to the other party the appropriate period of 
notice of termination of the contract prescribed in 
subclause (5) and the contract terminates when 
that period expires. 

(3) ... 
(4) ... 
(5) The period of notice referred to in subclause 

(2) is one week. 

(6) • ■• 

(8) • ■• 
(9) A worker who, without the approval of the 

employer, is absent for one week shall be deemed to 
have abandoned his employment unless and until, 
in the circumstances of any particular case, the 
employer otherwise agrees or, in the event of 
dispute, the Commission otherwise determines, 
but this subclause does not affect the employer's 
right of dismissal referred to in subclause (1). 

(10) (a) A tradesman shall not be required to 
perform work outside the ordinary scope and 
practice of his trade. 

(b) No member of the Federated Engine Drivers 
and Firemen's Union of Workers of Western 
Australia employed in the classification solely 
covered by that union shall be required to perform 
work outside the ordinary scope and practice of 
classifications covered by that union. 

(c) No members of the Australian Workers' 
Union employed in a classification solely covered 
by that Union shall be required to perform work 
outside the ordinary scope and practice of 
classifications covered by that union. 
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(d) Subject to the preceding provisions of this 
subclause, and to subclause (5) of Clause 5.— 
Union Membership, a worker: 

(i) shall perform such work as may be 
required of him pursuant to his contract 
of employment; and 

(ii) may be reclassified from one position to 
another under this agreement by being 
given one week's notice of the 
reclassification. 

(13) (a) Where the company has reason to 
believe that misconduct justifying dismissal or 
suspension, may have been committed by a worker 
and intends to take action, it shall:— 

(i) stand the worker aside without loss of pay 
for normal rostered hours whilst so stood 
aside; and 

(ii) investigate the circumstances of the 
alleged misconduct; 

(iii) during any investigation under this 
subclause, the worker concerned shall be 
represented by his appropriate union 
shop steward or delegate unless the 
worker requests otherwise. 

(b) The decision to dismiss or suspend the 
worker for misconduct may not be made without 
the authority of the Head of the Department 
concerned and after the Head of the Department 
has first referred the matter to the Senior On-Site 
Industrial Relations Officer or his nominee. 

(c) The worker dismissed or suspended and his 
union delegate shall be notified in writing the 
reason for the dismissal or suspension and in the 
case of suspension, the duration of any suspension 
period. In addition, the employer shall as soon as 
practicable after any suspension.notify in writing 
the State Secretary or appropriate State official of 
the Union of the name of the worker suspended, the 
duration of the suspension and the reason 
therefor. 

(d) The employer may suspend any worker 
without pay for a period not exceeding five 
consecutive shifts and a worker who has been 
suspended pursuant to this subclause may refer the 
matter to the Western Australian Industrial 
Commission for determination which may — 

(i) confirm the suspension 
(ii) order that wages be paid for the period of 

suspension or such period of it as the 
Commission thinks fit. 

(e) The employer's right of dismissal referred to 
in subclause (1) of this clause is not affected by 
anything contained in this subclause. 

Counsel sought to argue that the investigatory 
provisions of subclause (13) are brought into play 
because only after the conclusion of an investigation 
are the facts which would entitle the employer 
summarily to dismiss the employee known. But this 
argument fails entirely to give effect to the express 
provisions of subclauses (l)(a) and (13)(e). In my 
opinion, it is abundantly clear that the power to dismiss 
a worker without notice for misconduct which would 
justify summary dismissal is not affected by Clause 6 
and, in particular, the investigatory procedure has no 
application to such a case. Subclause (13)(e) could not 
speak more clearly on this point. Any other conclusion 
would fly in its face. 

In my opinion, the appeal should be dismissed. 

PIDGEON J.: I have read the reasons of the 
Honourable Mr Justice Kennedy. I agree with them and 
that the appeal should be dismissed. 
NICHOLSON J.: I agree with the reasons and judgment 
of Kennedy J. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 
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between Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, Appellant 

and 
Robe River Iron Associates, Respondent. 

BEFORE MR JUSTICE KENNEDY (Presiding Judge) 
MR JUSTICE PIDGEON 

MR JUSTICE NICHOLSON. 
Wednesday, 5 April 1989. 

Order. 
HAVING heard Mr D.M. Stone of Counsel on behalf of 
the Appellant and Mr E.M. Heenan QC of Counsel and 
with him Mr P. Longo on behalf of the Respondent in 
the appeal herein from the decision of the Full Bench of 
the Western Australian Industrial Relations 
Commission given on 24 October 1988 in Matter No. 
635 of 1988, the Court doth hereby order the appeal be 
dismissed. 

J. CARRIGG, 
Clerk of the Court. 
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KENNEDY J.: I have had the benefit of reading in draft 
the reasons to be published by Nicholson J. For the 
resons which his Honour gives, I agree that this appeal 
should be dismissed. 

The manner in which the appellant rationalised the 
letters forwarded to its employee on 24 March 1988 was 
explained by its senior counsel upon the basis that, if a 
large number of employees had accepted the offer, 
although payment of the four per cent increase would 
not be permissible without the prior approval of the 
Commission, it was a fair assumption that, in that event, 
an application to the Commission for the approval of 
the increase would be almost irresistible. Although 
counsel, on a number of occasions, stressed that his 
instructions were that the appellant always intended to 
act lawfully, the terms of the letter indicate, at the very 
least, a fundamental misconception as to the 
preconditions for granting the four per cent second tier 
increase. 

In my opinion, in the circumstances, the 
Commissioner had the power to make the order which 
he did. By its letter, the appellant was seeking a personal 
commitment from its employees. Each employee who 
completed the statement of personal commitment was. 
in terms of the letter, to be paid the increase on and from 
the day that the statement was returned to the applicant. 
At the time when the letter was written, negotiations 
between the appellant and the respondents regarding 
enhanced productivity benefits in return for the wage 
increase had stalled. At the conclusion of the 
compulsory conference, the Commissioner found that 
the matter which was to be resolved between the parties 
was: 

1. That the Commission hear and determine a 
claim for an order requiring Robe River Iron 
Associates to pay its employees a second tier 
wage increase of four per cent in consideration 
of such efficiency and ^ restructuring 
specifications as the Commission determines 
appropriate in all of the circumstances. 

2. That the operative date of the order be the 
beginning of the first pay period commencing 
on or after 6 April 1988. 

The order made by the Commissioner, in my view, 
fairly came within his power to make such order as 
would, in his opinion, enable arbitration to resolve the 
matter in Question — section 44(6)(ba) of the Industrial 
Relations Act 1979. At the time when he made the order, 
it was sufficiently clear that the matter would have to be 
resolved by arbitration and that it could not properly be 
resolved by individual bilateral agreements between 
the appellants and those of its employees who were 
willing to make the personal commitment. It was 
therefore appropriate to restrain further action under 
the appellant's proposals. 

I also agree that the grounds of appeal relating to the 
suggested failure of the Commissioner to keep any 
proper record of the proceedings before him. or to give 
reasons for his decision, must Fail. There is no express 
requirement in the Act that a Commissioner must keep 
a proper record of proceedings before him and give 
reasons for his decision. But it may be accepted that the 
Act proceeds upon the assumption that this will be 
done. Orders under section 44 not being excluded from 
the scope of section 35, as are orders under section 32, 
section 35 provides that, unless in any particular case 
the Commission otherwise determines, its reasons for 
decision shall be published when an order is delivered, 
and section 49(4) provides that an appeal to the Full 
Bench from a decision of a Commissioner shall be 
heard and determined "on the evidence and matters 
raised in the proceedings before the Commission". In 
the present case, the preamble to the order sufficiently 
sets out the Commissioner's reasons. The order 
effectively speaks for itself. In adopting the reasons of 
Nicholson J. in relation to the existence of any 
requirement for keeping a record, 1 would add that there 
was no apparent difficulty in this case in ascertaining 
the "evidence and matters raised in the proceedings" 
before the Commissioner. 
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Finally, in my opinion, the appellant can obtain no 
comfort from section 82(2), which prohibits 
applications for the enforcement of an award, 
industrial agreement or order being made otherwise 
than to an industrial magistrate. There was, relevantly, 
no such application. The application here was to hear 
and determine a claim for a second tier wage increase. 
Even if it be conceded that an order made by the 
Commission may have the effect of enforcing an award 
or industrial agreement, it is not caught by the 
prohibition in section 82(2) and can, in my view, never 
have been intended to be caught by it. 

P1DGF.ON 1: I have read the reasons of the 
Honourable Mr Justice Nicholson. I agree with them 
and that the appeal should be dismissed. 

NICHOLSON J.: On 7 April 1988 Commissioner 
Salmon made an order ("the Order") in the following 
terms:— 

Whereas I am of the opinion that a wage increase 
proposal made by Robe River Iron Associates to its 
employees on 24 March 1988 is contrary to the 
Commission's Wage Fixing Principles, at least in 
spirit if not otherwise; and whereas I am also of the 
opinion that the aforementioned proposal if 
allowed to operate is likely to prejudice the 
operation of the Wage Fixing Principles in general 
and is therefore not in the public interest; and 
whereas the matter giving rise to the proposal, 
namely, the failure of the parties to reach 
agreement on second tier wage increases for the 
employees concerned is able to be referred for 
hearing and determination pursuant to section 
44(9) of the Industrial Relations Act 1979; now 
therefore, with regard for the public interest and to 
enable arbitration to resolve the matter in question, 
I make the following orders pursuant to the power 
in section 44(6)(ba) of the Industrial Relations Act 
1979; 
1. That Robe River Iron Associates forthwith, 

withdraw the wage increase proposals and the 
offers of four per cent wage increases made to 
its employees in the letter of 24 March 1988. 

2. That within 14 days of the date of this order 
Robe River Iron Associates shall provide to 
the Commission a list of restructuring and 
efficiency items, arrangeemnts (sic) or 
practices as the company considers would if 
i mplemented or curtailed justify payment of a 
four per cent second tier wage increase. 

On 7 October 1988 the Full Bench of the Industrial 
Relations Commission ("the Commission") dismissed 
an appeal by the present appellant against that 
Order. 

That appellant now appeals against that decision of 
the Full Bench stating that, on various grounds which it 
will be appropriate to refer to later, the Full Bench erred 
in law in dismissing the appeal: c.f. Industrial Relations 
Act 1979 ("the Act") subsection 90(1). 

Background to the Order. 
On 26 April 1979 Cliffs Robe River Iron Associates 

(as the appellant was then styled) entered into 
Industrial Agreement No. 10 of 1979 ("the Agreement") 
with various unions on behalf of its employees, those 
unions being generally described as The Amalgamated . 
Metal Workers and Shipwrights Union, The Electrical 
Trades Union, The Federated Engine Drivers' and 
Firemen's Union, The Australian Workers' Union and 
The Building Trades Association. While the Agreement 
was made pursuant to the Industrial Arbitration Act 
1912 it continued in operation under the Act as a 
consequence of the provision for such continuation in 
subsection 117(l)(f) of the Act, it not being contended 
that any matter was deleted from the Agreement by 
operation of that paragraph. The Agreement has been 
amended on various occasions. 

Clause 40 of the Agreement provides:— 
An employer on whom this award is binding 

shall not increase the rate of wage payable to an 
employee on 6 October 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

On 27 March 1987, pursuant to its powers in that 
behalf in section 51 of the Act, the Commission made a 
general order ("the General Order") giving effect to the 
National Wage Decision ("the Decision"). The 
Decision provided for a first tier wage adjustment of a 
flat increase of $10.00 per week in award wages and 
salaries with effect from 10 March 1987. It also provided 
for a second tier adjustment in the following terms:— 

Second tier. 
(a) No improvements in pay or conditions under 

the Second Tier Principle will result in an 
increase in costs exceeding four per cent of 
wages and salaries. 

(b) Subject to agreement between the parties 
concerned, and processing of such agreement 
in accordance with the appropriate Principle, 
increases not exceeding the four per cent 
ceiling may be approved from a date to be 
fixed by the Commission. 

(c) Failing agreement between the parties 
concerned, the Commission will arbitrate in 
accordance with the relevant Principle or 
Principles, and, in such cases, the 
Commission will award no more than two per 
cent to operate from a date no earlier than 1 
September 1987 and no more than a further 
two per cent to operate from a date no earlier 
than 1 July 1988. 

(d) The Commission will not award 
retrospectivity in relation to any second tier 
increases. 

In its reasons in relation to the General Order the 
Commission said in relation to the second tier:— 

We have highlighted a number of matters earlier 
in these reasons which are fundamental to the 
operation of the second tier. It is sufficient to re- 
emphasise that access to the second tier should be 
based on a proper case being established on its 
merits. The second tier is not intended to justify a 
universal and equal labour cost increase. 

As part of the General Order the Commission 
provided as follows with effect from 10 March 
1987:— 

5. That each award in force at the date of this 
Order not being an award which applies to a public 
authority be varied by adding a clause in the 
following terms, namely:— 

An employer on whom this award is 
binding shall not increase the rate of wage 
payable to an employee on the 10th day of 
March 1987, or otherwise vary the conditions 
of employment applicable to an employee on 
that date so as to increase that employer's 
labour costs except to the extent that any such 
increase has been authorised by the 
Commission after that date. 

The General Order had the effect of amending the 
Agreement: see sections 117(l)(f) and(h) of the Act and 
section 115 A thereof; the Acts Amendment and Repeal 
(Industrial Relations) Act (No. 2) 1984 subsections 88(1) 
and (2); Interpretation Act 1984 (definition of "written 
law"). 

The Decision and the General Order gave rise to an 
expectation by those governed by the relevant awards 
that there would be a flow on to them of the benefits. The 
appellant is engaged in the iron ore industry and 
anticipated payment of the four per cent increase to its 
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employees. However a number of industrial disputes 
arose between the parties to the Agreement which had 
the effect that any amendment of the Agreement to give 
effect to the second tier rise was going to take some 
time. 

On 15 October 1987 the appellant lodged three 
applications with the Commission proposing changes 
to the Agreement in exchange for four per cent 
payments. On the same date the appellant gave notice to 
all wages employees advising them of the applications 
and expressing a desire that the matters be processed 
expeditiously for the benefit of all concerned. 

On various dates between 4 and 13 November unions 
party to the Agreeement filed a Notice of Answer 
objecting to and opposing the variations to the 
Agreement sought by the appellant. No counter 
proposals were made by any of the objecting unions. 

On 9 December 1987 the appellant gave notice 
pursuant to the provisions of the Agreement of its 
intention to retire therefrom. The consequence was that 
the applications by the appellant for amendment to the 
Agreement became superfluous and in due course were 
discontinued. 

As a consequence of the appellant's notice of 
retirement of the Agreement the unions applied to the 
Commission which on 8 January 1984 made certain 
orders designed to regulate industrial relations between 
the parties pending the making of a new award. These 
Orders were described as the "A4 Orders". The effect of 
those Orders was to provide that the Agreement should 
control the relationship of the parties in slightly 
modified terms. Further orders by way of clarification 
were made on 12 January 1988 and 29 February 1988. 

On 5 March 1988 the Mining Unions Association of 
Western Australia gave notice to all union members 
alleging, wrongly in the appellant's submission, that the 
appellant had not responded to a letter dated 8 October 
1987 from the Electrical Trades Union making a formal 
claim for the four per cent increase in wages. The letter 
from that Association also referred to the fact that 
companies other than the appellant had made 
agreements with their employees which resulted in 
payment of the four per cent increase. That notice 
apparently caused unrest and dissatisfaction among 
employees of the appellant. Discussion took place on 
11, 21 and 22 March between representatives of the 
appellant and the unions but those discussions were not 
pursued by the unions. The appellant reported to the 
Commission by way of letter of 22 March on those 
discussions. 

On 24 March 1988 the appellant through its General 
Manager Operations wrote to each of its employees in 
the following terms ("the Letter"):— 

Dear Employee 
As you are aware, the National Wage Case 

decision of March 1987 made provision for wage 
increases not exceeding four per cent in return for 
restructuring of operations, or improvements in 
efficiency achieved by or with the Agreement of 
employees and providing benefits to their 
employer which at least equals, (but desirably 
exceeds) the increases in labour costs involved. 

As you also know RRIA is committed to the 
pursuit of greater efficiency and has to date taken a 
number of initiatives in this regard without having 
to seek the agreement of employees and in some 
instances contrary to their desires. 

However, RRIA believes that further increases 
in productivity and efficiency are achievable with 
the agreement and co-operation of the work force 
at a sufficient level to justify a four per cent wage 
increase to those employees who are willing 
participants in such steps and who are prepared to 
make a personal commitment in this regard. 

In these circumstances RRIA is prepared to pay 
a four per cent wage increase to each employee who 
completes and signs a a statement of personal 
commitment on the attached form and returns it to 
the Personnel Department. 

Payment of the increase will operate on and from 
the day that such statement is received. 

The attached form ("the Statement") read as 
follows:— 

Statement of Personal Commitment 
Name:  
Department:  
Classification:   
Payroll No:   

1 understand and acknowledge that RRIA is 
committed to the enhancement of productivity and 
efficiency in its operations. 

I hereby state my continued personal 
commitment to the achievement of those 
objectives and undertake to co-operate in such 
steps as might be taken by RRIA. recognising such 
steps will not be in conflict with A4 of 87. 

1 understand that RRIA will regard this 
commitment as an ongoing commitment and rely 
upon it as such. 

I acknowledge that this commitment is regarded 
by RRIA as being of significant value to it and that 
my wages will be increased by four per cent as a 
result. 

I accept that the four per cent wage increase 
referred to above is in substitution of and not in 
addition to amounts that may be agreed or 
awarded under the second tier principle for 
improvements in productivity or efficiency. 

Name   
Signature   
Date  
Received by:  Dated  1988 

Between 24 and 30 March 1988 some 174 employees 
of the appellant signed the Statement and returned it to 
the appellant. 

On 26 March 1988 the Mining Unions Association of 
Western Australia, under signature of representatives of 
the unions party to the Agreement, wrote to the 
Registrar of the Commission enclosing a copy of the 
Letter and the Statement, stating that these were 
contrary to the State wage decision of 31 March 1987, 
and to the Orders of the Commission on 8 and 12 
January 1988, against the public interest, likely to bring 
about industrial disruption and prejudicial to the 
unions interests; and requesting an urgent section 32 
conference between the unions and the appellant in the 
A4 application. The following day that Association 
gave notice to all union members of its application. 

A conference was consequently convened before 
Commissioner Salmon. Initially this was convened as a 
conference pursuant to section 32 of the Act. After 
objection by counsel for the appellant that he was not 
competent to exercise powers under that section the 
Commissioner treated the matter as a conference 
pursuant to section 44. While no written summons had 
occasioned the conference, the manner prescribed to 
summons a conference pursuant to subsection 44(2)(a) 
and subregulation 23(3) of the Industrial Relations 
Commission Regulations 1985 includes an oral 
summons or a telephone summons so that it is not 
disputed that the conference was properly convened. 
No transcript or other record of the conference 
proceedings was maintained. However, there were 
before the Full Bench conference notes made by 
counsel for the appellant ("the Gifford Notes"). 
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In addition to making the Order at the conclusion of 
the conference on 7 April 1988 the Commissioner listed 
the following matters as those not settled by agreement 
between the parties:— 

1. That the Commission hear and determine a 
claim for an order requiring Robe River Iron 
Associates to pay its employees a second tier 
wage increase of four per cent in consideration 
of such efficiency and restructuring 
specifications as the Commission determines 
appropriate in all of the circumstances. 

2. That the operative date of the order be the 
beginning of the first pay period commencing 
on or after 6 April 1988. 

3. That the claims in (1) and (2) hereof are 
opposed by Robe River Iron Associates. 

The effect of that order was to open the way to 
arbitration by the Commission of those matters in 
accordance with subsection 44(9) of the Act. 

Other facts will be referred to as appropriate in the 
course of these reasons. 

Grounds of Appeal 
There were eight grounds of appeal in the applicant's 

notice of appeal. Counsel for the appellant advised the 
Court that the appellant's submissions to the Court 
raised all the matters which the appellant wished to be 
considered. Those submissions addressed three issues, 
namely whether the Full Bench was free of error in the 
conclusions which it reached in relation to the 
Commissioner's power to issue the Order; in relation to 
the Commissioner's failure to keep reasons and a 
record; and in relation to provisions in the Act relating 
to enforcement of awards. While the appellant's 
counsel did not identify specifically which grounds of 
appeal related to each of these three matters I propose to 
make such identification as appears to me appropriate 
in the course of these reasons in relation to those 
subjects and to treat all remaining grounds of appeal as 
abandoned. 

Power to Make the Order 
—Statutory Provisions 

The arguments made by the appellant in relation to 
the reasons of the Full Bench relating to the 
Commissioner's power to make the Order require an 
understanding of the statutory provisions at issue. They 
are set out in subsection 44(6) of the Act which 
reads:— 

The Commission may, at or in relation to a 
conference under this section, make such 
suggestions and give such directions as it considers 
appropriate and, without limiting the generality of 
the foregoing may— 

(a) direct the parties or any of them to confer 
with one another or with any other person 
and without a chairman or with the 
Registrar or a Deputy Registrar as 
chairman; 

(b) direct that disclosure of any matter 
discussed at the conference be limited in 
such manner as the Commission may 
specify; 

(ba) with respect to industrial matters, give such 
directions and make such orders as will in 
the opinion of the Commission— 

(i) prevent the deterioration of 
industrial relations in respect of the 
matter in question until conciliation 
or arbitration has resolved that 
matter; 

(ii) enable conciliation or arbitration to 
resolve the matter in question; or 

(iii) encourage the parties to exchange or 
divulge attitudes or information 
which in the opinion of the 
Commission would assist in the 
resolution of the matter in 
question; 

(bb) with respect to industrial matters, give any 
direction or make any order or declaration 
which the Commission is otherwise 
authorised to give or make under this Act; 
and 

(c) exercise such of the powers of the 
Commission referred to in section 27(1) as 
the Commission considers appropriate. 

It will be noted that the opening words of subsection 
44(6) empower the Commission to make "suggestions" 
and to give "directions" but that paragraph (ba) 
empowers it to give "directions" and to make 'orders" 
after the formation of an opinion of one of three 
types. 

The introduction of subsection 44(6)(ba) was 
occasioned by the decision of the Full Bench of the 
Commission in Robe River Iron Associates v. AMWSU 
(1986) 66 WAIG 1405 in which it was held that section 44 
as it stood without paragraph (ba) or (bb), which were 
introduced by the Industrial Relations Amendment Act 
(No. 4) 1987, did not empower the Commission to make 
orders of the kind envisaged in the same terms in 
respect of conferences by subsection 32(3) of the Act. 
—Grounds of Appeal 

The relevant grounds of appeal before us are that the 
Full Bench erred in law in:— 

5. Finding that the Commission had power to 
issue the orders pursuant to section 44(6Xba) 
of the Act when: 

(a) the orders are not and are not capable 
ofbeing made in accordance with sub- 
paragraph (i), (ii) or (iii) of the said 
section; 

(b) there was no basis or evidence or 
sufficient evidence before the 
Commission justifying an opinion that 
the orders as made would prevent the 
deterioration of industrial relations in 
respect of the matter in question, or 
enable conciliation or arbitration to 
resolve the matter in question, or 
encourage the parties to exchange or 
divulge attitudes or information which 
in the opinion of the Commission 
would assist in the resolution of the 
matter in question. 

6. Finding that the Commission had power to 
issue the orders pursuant to section 44(6)(ba) 
of the Act when: 

(a) such powers are only available in 
relation to a conference for resolving 
matters by conciliation; and 

(b) by the referral of the dispute and the 
drawing up of the memorandum of the 
matters requiring hearing and 
determination pursuant to section 
44(9) of the Act and regulation 24 of the 
Regulations the conference was 
concluded. 

—Full Bench Reasons 
Ground 5 repeats ground 4 before the Full Bench in 

relation to which the Full Bench said:— 
Ground 4 amounts to no more than a 

disputation as to the basis on which the 
Commissioner formed the opinion that the Order 
would be likely to satisfy one of the purposes 
referred to in section 44(6)(ba) and nothing that has 
been said in support of that ground has shown the 
Commissioner s opinion to be inappropriate. 
Section 44(6)(ba) confers a wide power upon the 
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Commission where it is of opinion that it is right 
and proper to assist the parties to reach an 
agreement in the terms provided. There is no 
justification to read down that power, nor to 
suppose that the Commissioner's opinion in this 
case was not justified. 

Ground 6 repeats and amplifies ground 5 before the 
Full Bench concerning which it said:— 

Similar considerations to those above are 
applicable in relation to ground 5. However, it must 
be recognised that there was reference in the 
conference proceedings to the Commissioner's 
intention that the matter in question would be 
referred for hearing and determination by a 
Commission in Court Session. There is no 
indication that that happened, but there is on 
record a Memorandum of Matters for Hearing and 
Determination Under Section 44(9) referring to the 
particular dispute and dated 7 April 1988, the same 
date as the Order. This would certainly suggest that 
the conference was at an end. Nevertheless, we do 
not think that the Full Bench would be justified in 
concluding that the Commissioner had erred and 
was without power to make an Order pursuant to 
section 44(6) since the Commission s power is 
recognised to be exercisable at or in relation to a 
conference, and a Commissioner may make such 
Orders as will in the opinion of the Commission 
enable conciliation or arbitration to resolve the 
matter in question. 

—Appellant's Contentions 
In written submissions on behalf of the appellant it 

was contended that the Order did not comply with the 
requirements of subparagraphs (i), (ii) and (iii) of - 
subsection 44(6)(ba) in three respects:— 

(a) the Commissioner did not form any opinion 
that the Order... would enable conciliation or 
arbitration to resolve the matters in 
question; 

(b) there was no relevance to having the matter 
properly heard and determined for the Order 
to be made. There was no necessity for such an 
order in order to enable proper hearing and 
determination other than to prevent a breach 
of the wage fixation principles; 

(c) there was nothing in the current proceedings 
which could not properly go to arbitration in 
the absence of the Order ... 

The appellant's oral argument was developed as 
follows. It was said that an examination of the preamble 
to the Order makes it evident that the Commissioner 
saw the Order as one to serve, firstly the public interest 
and secondly, enabling arbitration to resolve the 
matter. It was submitted that the Order was itself quite 
neutral in relation to the performance and 
advancement of the process of arbitration in that it 
neither advanced nor retarded the process of 
arbitration. For the respondents it is contended that the 
appellant was seeking to pay its workers the four per 
cent increase without any reference to the Commission 
with the consequence that arbitration would be 
rendered ineffective because once that increase had 
been paid it would be impossible to get the money back 
if arbitration reached a different result. It was also 
submitted that it was open to the Commission to form 
the opinion that paying some employees the four per 
cent wage increase but not others would be an absolute 
recipe for industrial disruption and trouble and one 
which would lead to deterioration of industrial 
relations. 

The appellant referred to Robe River Iron Associates 
v. AMWSLJ and Others (1986) 66 WAIG 1553 in which 
this Court with respect to orders made pursuant to 
section 32, which were challenged on the ground that 
the opportunity for conciliation had passed so that 
there was an absence of power, held that the assessment 
of whether or not there was any such prospect was an 

objective one and the fact that one of the parties saw no 
such prospect did not disclose the possibility which 
occasioned the absence of power. Reliance was placed 
on the decision in Robe River Iron Associates v. 
FEDFU (1986) 67 WAIG 315 to support the proposition 
that whatever the public interest might be thought to be, 
that is not of itself sufficient to justify the grant of some 
coercive or injunctive order in the absence of express 
power for that to be done. 

—Consideration of Contentions 
With respect to subsection 44(6)(ba) it is not in 

dispute that there is here present an industrial matter as 
defined in subsection (7)(1) of the Act — that is that 
there is a matter affecting or relating to the work, 
privileges, rights or duties of employers or employees in 
an industry relating to the wages, salaries, allowances or 
other remuneration of employees or the prices to be 
paid in respect to their employment. 

It is also a fact apparent from the face of the Order 
that the Commissioner made the Order "to enable 
arbitration to resolve the matter in question". In my 
view it follows that the Commissioner formed the 
requisite opinion that the Order was necessary to 
"enable ... arbitration to resolve the matter in 
question". 

Further it is, in my opinion, not necessary for us to 
rely upon facts not present in evidence before us, 
namely conjectures as to the position if the employees 
who had signed the Statement had been paid, to reach 
the conclusion that the industrial matter would not 
have been resolved in the absence of the Order. The 
Statement provided that the acceptance of the four per 
cent wage increase was "in substitution of and not in 
addition to amounts that may be agreed or awarded 
under the second tier principle for improvements in 
productivity or efficiency". In its terms it sought to 
render nugatory arbitration of the industrial matter by 
providing that acceptance was in substitution for the 
question raised by the industrial matter. Paragraph 1 of 
the Order in my view is truly to be seen as enabling 
arbitration to resolve the industrial matter in 
question. 

My opinion is therefore that paragraph 1 of the Order 
is within the power provided by subsection 44(6)(ba)(ii). 
Paragraph 2 is within the power provided by 
subparagraph (iii) and was not seriously contested 
before us. 

It follows that I consider that the Full Bench was not 
in error in the conclusions reached on the question of 
power and that the appellant cannot succeed on its 
grounds of appeal relatinng to this matter. 

Failure to Keep a Record and Provide Reasons 
— Full Bench Reasons 

Before the Full Bench the first ground of appeal 
was:— 

1. The Commissioner erred in holding as he did 
during proceedings on 7 April 1988 that: 

(i) he would not permit the Appellant to 
have its evidence and submissions 
recorded on transcript; 

(ii) it would be contrary to the Industrial 
Relations Act ("the Act") or defeats the 
purpose of section 44 of the Act to 
permit the Appellant to have all the 
matters raised or referred to in the said 
conference properly recorded; 

(iii) the preamble to the Orders as prepared 
by the Commissioner and read out to 
the parties was sufficient recording of 
the evidence and the matters before the 
Commission; 

and thereby prejudiced the rights of the 
Appellant to properly pursue and exercise its 
rights under section 49 of the Act. 
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In the opinion of the Full Bench the appellant failed 
to show that its rights of appeal were prejudiced. The 
Full Bench said that although the Commissioner was 
not obliged to do so he had set out his reasons by way of 
preamble to the Order. It considered that the 
Commissioner's obligation in respect of a compulsory 
conference was to be considered having regard to the 
limited private nature and characteristically informal 
procedures of a conference which in their opinion 
raised different considerations when compared with a 
Magistrate's duty upon the hearing of a complaint in 
the absence of a defendant: c.f. Oldfield v. Secretary, 
Department of Primary Industry (1988) 78 ALR 718 and 
Caratti v. Commissioner of Police (1974) WAR 73. 

It was also a ground of appeal before the Full Bench 
that:— 

The Commissioner erred in law in that he failed 
to comply with or give effect to the provisions of the 
Act namely section 34(1) and section 35 which 
require that:— 

(1) Before the decision is delivered it be 
drawn up in the form of Minutes which shall 
be handed down to the parties concerned; 

(2) Reasons for Decision to be published at 
the same time; 

(3) The parties be entitled to speak to the 
matters contained in the Minutes of Decision 
before they are delivered as the Decision of the 
Commission. 

The Full Bench allowed this ground to be raised by 
way of late amendment and, in view of the fact that the 
ground involved failure to meet a mandatory 
requirement in the statute, did not accept objections 
that the point had not been taken before the 
Commissioner. Following the admonition in section 
26(l)(a) of the Act that the Commission should act 
without regard "to technicalities or legal forms", the 
Full Bench accepted that substantial compliance 
would satisfy the mandatory duty in section 35 of the 
Act to publish reasons. The Full Bench considered that 
the preamble constituted substantial compliance with 
any duty to provide reasons so that if there was an 
omission to any duty it amounted to a technicality. In 
reaching its view the Full Bench took into account the 
Gifford Notes. While acknowledging that the Gifford 
Notes were not evidence before the Commissioner in 
accordance with subsection 49(4)(a) the Full Bench 
considered that the Notes contained information which 
was a useful aid to interpreting a note attached to the 
Commission's file. 
—Grounds of Appeal 

Before us the relevant grounds of appeal are in the 
same terms as those before the Full Bench except that 
the second ground is related to the Full Bench's finding 
that substantial compliance with the relevant sections is 
sufficient. 

—Statutory Provisions 
Subsection 35(1) of the Act reads:— 

Subject to this section the decision of the 
Commission, except as a direction, order or 
declaration under section 32 or an order for 
dismissal shall, before it is delivered, be drawn up 
in the form of minutes which shall be handed down 
to the parties concerned and, unless in any 
particular case the Commission otherwise 
determines, its reasons for decision shall be 
published at the same time. 

On the facts it is not open to either party to 
successfully contend that the other party had consented 
to waive these requirements as is made possible by - 
subsection 35(4). 

Subsection 35(1) is by way of amplification to the 
provisions of subsection 34(1) which read:— 

The decision of the Commission shall be in the 
form of an award, order, or declaration and shall in 
every case be signed and delivered by the 

Commissioner constituting the Commission that 
heard the matter to which the decision relates or, in 
the case of a decision of the Commission in Court 
Session, shall be signed and delivered by the Senior 
Commissioner among the Commissioners 
constituting the Commission in Court Session. 

Subsection 7(1) of the Act defines the word 
"decision", subject to contrary intention, to include 
"award, order, declaration or finding". 

In relation to a section 32 direction, order or 
declaration, which is the subject of the exception in - 
subsection 35(1), there is a requirement in section 32(4) 
of the Act for such to be prefaced "with a preamble in 
writing setting out the circumstances which lead to the 
making or giving of that direction, order or 
declaration". There is no equivalent provision in 
section 44 so thatprima facie the Order follows the style 
of order that is a mandatory requirement in respect of a 
conciliation order. 

Section 49 provides in subsection 4(a) that an appeal 
to the Full Bench "shall be heard and determined on the 
evidence and matters raised in the proceedings before 
the Commission". Until the Industrial Relations 
Amendment Act (No. 4) 1987 paragraph (a) also 
included in it the words "or, in the case of an appeal 
from a direction, order or declaration given or made 
under section 32, on the circumstances set out in the 
preamble prefacing that direction, order or 
declaration.' 

—Contentions 
In outline the appellant contends that the Order 

should have complied with subsection 35(1) of the Act; 
that the requirement for reasons is a requirement that 
substantial points and matters be dealt with; that failure 
to provide proper reasons for decision is an error of law; 
that an appeal to the Full Bench cannot be determined 
on reasons given in the form of the preamble to the 
Order; and that substantial compliance with - 
subsection 35(1) is not sufficient. 

For the respondent it is contended that the essence of 
the reasons appeared in the preamble to the Order and 
in that manner the Commission complied with - 
subsection 35(1); that the subsection did not require 
publication of a reasoned judgment; that the - 
subsection is directory, not mandatory, so that there is 
room for operation of the substantial compliance 
doctrine; and that in any event non-compliance does 
not vitiate the Commission's decision. 

It therefore becomes necessary to consider the precise 
terms of subsection 35(1) to understand the nature of the 
obligation placed on the Commission by that - 
subsection. Previously I have said that the words 
"subject to this section" have no qualifying effect 
because there is no evidence of the parties consenting as 
required by subsection 35(4). 

The first obligation cast by subsection 35(1) is for the 
decision to be drawn up in the form of minutes before it 
is delivered. The related obligation is that the minutes 
should be handed down to the parties concerned. In my 
opinion the grounds of appeal do not raise the question 
whether the Order was in the form of minutes so that 
compliance with this portion of subsection 35(1) is not 
in issue. 

The next obligation cast by subsection 35(1) is for the 
Commission to publish its reasons for decision at the 
same time as it hands down its decision unless in any 
particular case the Commission otherwise 
determines. 

It was argued before us that the scope of the statutory 
duty to give reasons for decision was to be understood in 
the context of a number of decisions. The first of these 
was In Re Poyser and Mills' Arbitration (1964) 2 QB 467 
at p. 478 where Megaw J. said:— 

Parliament provided that reasons shall be given, 
and in my view that must be read as meaning that 
proper, adequate reasons must be given. The 
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reasons that are set out must be reasons which will 
not only be intelligible, but which deal with the 
substantial points that have been raised. 

Further down he continued:— 
I do not say that any minor or trivial error, or 

failure to give reasons in relation to every 
particular point that has been raised at the hearing, 
would be sufficient ground for invoking the 
jurisdiction of this court. I think there must be 
something substantially wrong or inadequate in 
the reasons that are given in order to enable the 
jurisdiction of this court to be invoked  

Those comments were made in relation to section 12 
of the Tribunals and Inquiries Act 1958 (UK) which 
provided that in the circumstances relevant to the case 
an arbitrator duly appointed by a minister for the 
purpose of settling questions arising out of delivery of a 
notice to quit in respect of an agricultural holding was 
under the duty "to furnish a statement, either written or 
oral, of the reasons for the decision if requested, on or 
before the giving or notification of the decision, to state 
the reasons" {sic). Megaw J. held that failure to comply 
with this requirement resulted in error on the face of the 
award justifying it being set aside. 

The dictum of Megaw J. in Poyser and Mills' 
Arbitration (supra) has been referred to in a number of 
cases. In Mountview Court Properties Ltd v. Devlin 
(1970) 21 P&Cr 689 at p. 692 Parker L.C.J. said:— 

What reasons are sufficient in any particular 
case must, of course, depend upon the facts of the 
case. I approach the matter in this way: that reasons 
are not deficient merely because every process of 
reasoning is not set out. I further think that reasons 
are not insufficient merely because they fail to deal 
with every point raised before the Committee at the 
hearing. 

He then adopted Megaw J's dictum. He distinguished 
tha facts in Poyser and Mills' Arbitration (supra) on the 
grounds that on the reasons stated in that case the 
proper inference was that there had been an error of law 
and that the Arbitrator had misdirected himself 
whereas in Mountview (supra) that was not the case so 
that the case was remitted to the Committee with the 
direction to them to state their reasons fully and 
adequately. 

In Re Allen and Matthews' Arbitration (1971) 2 All 
ER 1259 Poyser and Mills' Arbitration (supra) was 
distinguished on the facts. In Elliott v. Southwark 
London Borough Council (1976) 1WLR499 the dicta in 
Poyser and Mills'Arbitration (supra) and in Mountview 
(supra) were applied with the result that a letter of 
refusal stating the salient reason why a house could not 
be retained was found to be sufficient and intelligible. 
In the judgment of the Court Megaw, James and 
Geoffrey Lane LJJ. said:— 

There certainly was no need to refer to the 
various matters of detail which we must assume in 
the absence of evidence to the contrary had been 
taken into account when considering whether the 
house ought to be improved to the full standard. To 
those who received the letters the reason for the 
refusal was intelligible and sufficient without the 
inclusion of those details ... the duty to give 
reasons pursuant to statute is a responsible one and 
cannot be discharged by the use of vague general 
words which are not sufficient to bring to the mind 
of the recipient a clear understanding of why his 
request for a rehabilitation order is being 
refused. 

In Edwin H. Bradley & Sons Ltd v. Secretary of State 
for the Environment (1982) J.P.L. 43 Glidewell J. added 
a rider to what Megaw J. had said in Poyser and Mills' 
Arbitration (supra), namely that reasons can be briefly 
stated. These authorities were followed and applied in 
Great Portland Estates PLC v. Westminster City 
Council (1984) 3 All ER 744 by the House of Lords 
which accepted reasoning of a Council set out in a plan 

coupled with its refusal to accept an inspector's report 
as providing proper adequate and intelligible reasons 
for its decision. In Bone v. Mental Health Review 
Tribunal (1985) 3 All ER 330 the dictum in Poyser and 
Mills' Arbitration (supra) was applied and in addition 
reference made to the dictum of Donaldson P. in 
Alexander Machinery (Dudley) Ltd v. Crabtree (1974) 
ICR 120 at p. 122 in the National Industrial Relations 
Court to the following effect:— 

It is impossible for us to lay down any precise 
guidelines. The overriding test must always be: is 
the Tribunal providing both parties with the 
materials which will enable them to know that the 
Tribunal has made no error of law in reaching its 
finding of fact? 

Crabtree's case is to be understood as a case involving 
the right of a detained mental health patient to obtain 
reasons from a Review Tribunal for refusal to direct 
discharge. 

In Australia the dictum in Poyser and Mills' 
Arbitration (supra) was applied by Fisher J. in Collins v. 
Repatriation Commission (1980) 32 ALR 581. It was 
adopted and followed as approved in Mountview 
(supra) in Clark v. Wellington Rent Appeal Board and 
Smith (1975) 2 NZLR 24 by O'Regan J. 

In Oldfield (supra) the Full Court of the Federal Court 
of Australia considered an appeal on the ground that a 
Deputy President of the Administrative Appeals 
Tribunal had "erred in law in failing to ensure that a 
transcript of evidence or notes of evidence were kept or 
available for the purposes of an appeal". This ground 
was argued on the basis that the Deputy President 
should have ensured that a transcript was made or that 
"proper" or "accurate" notes were kept by the tribunal of 
what was said before it by counsel on both sides. It was 
contended that failure to see that a recording was made 
for transcription or proper notes taken was an error of 
law on the footing that, where a statute under which a 
tribunal is established makes provision for an appeal, a 
record of proceedings before the tribunal should be 
kept. The Court said:— 

We should point out that in Supreme Courts and 
in this court, although the obligation to take a 
recording of sworn evidence for transcription 
could hardly now be doubted, it has never been 
suggested that there is an equal obligation to make 
a recording of counsel's addresses. 

The Court held that because neither the Act nor any 
regulation or other enactment provided for the keeping 
of a record by the tribunal and because the tribunal's 
proceedings were required by its enabling Act to be 
conducted "with as little formality and technicality, 
with as much expedition as the requirements ... 
permit" there was no positive legal obligation upon the 
tribunal to maintain a full record because of the 
relevant statutory provisions or the absence of them. 
The decisions mExparte Wood (1889) 6 WN (NSW) 78; 
Ex parte Reid; Re Lynch (1943) 43 SR (NSW) 207; 
Klopper v. Hogg (1961) WAR 92 and Caratti v. 
Commissioner of Police (1974) WAR 73 which concern 
the obligations of Magistrates' Courts to keep some 
record of what takes place before them, were 
distinguished because such courts were bound by 
statutes in the common law to observe certain 
formalities and technicalities. The appellant and 
respondent each rely upon the decision in Oldfield 
(supra) depending on the view which is taken of the 
statutory provisions here in issue in the Act. See also 
Pettit v. Dunkley (1971) 1 NSWLR 376 at pp. 382, 384 
and 387-8. 

The essential question which requires consideration 
here is whether the provisions of the Act result in the 
conference procedure provided for in section 44 falling 
within the principles applicable to Magistrates' Courts 
and other judicial bodies or whether, because of the 
character of the relevant legislative provisions, they fall 
outside that category in the same way the 
Administrative Appeals Tribunal did in Oldfield 
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(supra). At the heart of the difficulty of the question of 
construction is the apparent oversight by the legislature 
in not excepting from section 35 the section 44 
procedures when equating those procedures to the 
existing exception concerning section 32. 

The requirement of subsections 35(1) is that "unless 
in any particular case the Commission otherwise 
determines, its reasons for decisions shall be published 
at the same time". In my view the qualifying phrase 
"unless in any particular case the Commission 
otherwise determines" qualifies only the temporal 
element of the following words, that is the time when 
reasons for decision shall be published. That 
interpretation follows from a reading of subsection 
35(1) in conjunction with subsections 35(2) and (4). To 
consider the scope of the duty to give reasons it is 
necessary to advert further to other sections of the 
Act. 

—Further Statutory Provision 
One of the principal objects of the Act is expressed in 

section 6 as:— 
(c) to provide means for preventing and settling 

industrial disputes not resolved by amicable 
agreement... with the maximum of expedition 
and the minimum of legal form and 
technicality 

(Emphasis added) 

By subsection 12(1) of the Act the Commission is 
constututed as a Court of Record. Halsbury's Laws of 
England (4th edition) Volume 10 paragraph 709 makes 
apparent that such appellation has the consequence 
that the records of the Commission are conclusive 
evidence of what is recorded therein until set aside. 
Nothing however, appears to flow from this or the 
question of giving reasons. 

By subsection 26(1) the Commission:— 
(a) shall act according to equity, good conscience, 

and the substantial merits of the case without 
regard to technicalities or legal forms'. 

(b) shall not be bound by any rules of evidence, 
but may inform itself on any matter in such a 
way as it thinks just; 

(c) shall have regard for the interests of the 
persons immediately concerned whether 
directly affected or not and, where 
appropriate, for the interest of the community 
as a whole; and ... 

(Emphasis added) 

Paragraph (d) of the same subsection specifies 
certain matters relating to the economy which the 
Commission must take into account in having regard to 
the interests of the community in accordance with 
paragraph (c). 

By section 27 the Commission is empowered to 
regulate its own proceedings in a number of particular 
respects and generally to give all such directions and do 
all such things as are necessary or expedient for the 
expedition and just hearing and determination of a 
matter. 

As has been seen section 32 provides for a reference of 
industrial matters for conciliation and section 44 
establishes a compulsory conference procedure. It has 
already been noted that such a conference may be 
summoned orally. Sub-section 44(5) provides that such 
a conference shall be held in private unless the 
Commission otherwise decides. By subsection 44(5)(a) 
it is further provided:— 

In endeavouring to resolve any matter by 
conciliation the Commission shall do all such 
things as appear to it to be right and proper to assist 
the parties to a conference under this section to 
reach an agreement on terms for the resolution of 
the matter. 

The power of the Commission pursuant to - 
subsection 44(6) to make "suggestions' in addition to 
directions, orders and declarations has already been 
referred to. 

An appeal lies to the Full Bench from any decision of 
the Commission subject to the provisions of section 49. 
Where an appeal lies, as has been seen, subsection 49(4) 
provides that "it shall be heard and determined on the 
evidence and matters raised in the proceedings before 
the Commission". 

—Requirement for a Record 
Examination of these provisions leads me to the 

conclusion that the Commission is not under any 
obligation at law to maintain a full record of all that 
occurs at a conference held pursuant to section 44. In 
my view the statutory structure of such conferences is 
more akin to the situation in Oldfield (supra) and is to be 
distinguished from the position in Magistrates' Courts 
referred to in the other cases discussed. Neither the Act 
nor any other enactment provides for the keeping of a 
record by the Commission although, when kept, its 
records have the effect appropriate to a Court of Record. 
The Commission is enjoined to act without regard to 
technicalities or legal forms. The conference procedure 
itself is stamped with the hall-mark of informality in 
that it is usually held in private, in that the Commission 
is at large to do what it considers right and proper to 
assist the parties to reach a settlement, and in that the 
Commission may make suggestions. The combined 
effect of a consideration of these provisions leads me to 
the conclusion that the factual situation is more akin to 
that in Oldfield with the result that there is no obligation 
at law to maintain a full record. In my view the appellant 
cannot therefore succeed on its two subsidiary grounds 
of appeal directed to the absence of a record. I add that 
those same provisions indicate to me that a section 44 
conference is not the place for the taking of evidence so 
that the absence of a record cannot obtain the 
significance which it has in the cases relating to 
Magistrates. The whole force of the provisions is to 
structure the section 44 conference as a vehicle for 
informal exchange and suggestions which may 
culminate in directions, orders or declarations based on 
a free exchange between the parties. 

I also add that in my opinion it would be preferable if 
the role of the conference in that respect were made 
clear by inclusion of it in the exception to subsection 
35(1) and the role of the appellate court in relation to 
both section 32 conferences and section 44 conferences 
were clarified. 

—Requirement for Reasons 
From a consideration of the same statutory 

provisions I have reached the conclusion that the 
obligation to give reasons in respect a decision of the 
Commission cast by subsection 35(1) is a mandatory 
obligation applicable to an order made at a section 44 
conference. I confine my opinion to that point because I 
am less clear whether subsection 35(1) applies to any 
"suggestions" or "directions" given pursuant to - 
subsection 44(6) but it is unnecessary to decide that 
matter. Nor does doubt on that matter cause me to reach 
a contrary conclusion in relation to orders under - 
subsection 44(6). It is apparent that where that - 
subsection was amended by the introduction of 
paragraphs (ba) and (bb) to permit orders being made 
in the same terms as subsection 32(l)(c) the exception 
afforded to directions, orders or declarations under 
section 32 in subsection 35(1) was not extended to 
orders under subsection 44(6). An order under that - 
subsection is prima facie a "decision" so that it falls 
within the description of "the decision of the 
Commission" in subsection 35( 1) and outside the stated 
exception in that subsection. 

In my view, however, the statement made in the Order 
by way of preamble satisfies that obligation. I am 
unable to see how the statement in the preamble (in 



which I include all the words prefaced by the word 
"whereas" as well as the words which prefaced the 
Order and which begin "now therefore") can be said to 
be improper or inadequate given the statutory nature of 
a section 44 conference. The duty to give reasons must 
be construed in relation to the proceedings to which the 
reasons relate. As has been seen, the section 44 
conference procedure is one characterised by great 
informality. The reasons are formulated in a setting in 
which, in my opinion, there is no obligation to maintain 
a record and in which the taking of evidence is either 
inappropriate or unlikely. In that context I am unable to 
conclude that the preamble is inadequate as a statement 
of reasons in discharge of the obligation pursuant to - 
subsection 35(1). For that reason I do not consider the 
appellant is entitled to succeed on this ground. In my 
view the reasons which have been given in the preamble 
are not only intelligible but they deal with the 
substantial points which the Commissioner considered 
had been raised. It is clear from those reasons that he 
considered that the proposal in the Letter was contrary 
to the Commission's wage fixing principles; that it was 
not in the public interest; and that orders were 
necessary to enable arbitration to resolve the question. 
While that statement may not give reasons in relation to 
every particular point that has been raised in the 
hearing it does not seem to me that the preamble as a 
statement of reasons is substantially wrong or 
inadequate. They are not inadequate merely because 
every process of reasoning is not set out (Mountview 
[supra] at p. 692). The words used are not vague general 
words which are insufficient to bring to the mind of the 
reader a clear understanding of why the Order was 
made (c.f. Elliott [supra\). It is sufficient that the reasons 
are brief (c.f. Great Portland Estates, [supra]}. Having 
reached the decision that the Order is within power 
because of the recited reason that it was made to enable 
Arbitration to take place it is apparent that the reasons 
do enable a court in review to consider whether no error 
of law was made in the making of the Order (c.f. Bone 
[supra]}. 

Having reached these views it is not necessary for me 
to consider whether the Full Bench was in error when it 
concluded that substantial compliance satisfied the 
section 35 obligation nor is it necessary for me to 
consider the respondent's arguments addressed to the 
relevance of the Gifford Notes and factual issues arising 
from the nature of the section 44 conference procedures. 
In my opinion the matters fall to be determined as a 
matter of statutory construction relating to the existence 
of a duty upon the Commission. It also follows that it is 
not necessary for me to consider the respondent's 
arguments that it is not open to the appellant to 
question the absence of reasons when the appellant did 
not raise the matter before the Commissioner. 

Enforcement of Awards 
The third ground of appeal before us is:— 

3. Finding that the Commission had the power 
to issue the orders notwithstanding the 
provisions of section 82 or, alternatively, 
section 84A of the Act. 

Section 82 of the Act provides in the subsection 82(2) 
that the application for the enforcement of an award, 
industrial agreement or order, other than an order 
made under sections 32 or 66, shall not be made 
otherwise than to an Industrial Magistrate. Sub-section 
82(3) vests the Full Bench with jurisdiction to hear and 
determine an application under section 84A. That 
section provides that an application be made to the Full 
Bench for enforcement of any provision of the Act or an 
order or direction made under sections 66, 32 or 44 
(subject to certain qualifications not here relevant). 

The appellant contends that the effect of the Order 
made by the Commissioner is to enforce orders made by 
him pursuant to section 32 of the Act, namely an order 
made on 29 February 1988 in the A4 application. It is 
contended that the effect of the making of the Order was 
to circumvent the provisions of section 82 or 

alternatively section 84A: see Mount Newman Mining 
Co Pty Ltd v. TWU (1984) 64 WAIG 1075; Minister for 
Works and Water Resources v. AMWSU (1983) 63 
WAIG 1389. 

The same argument was considered and rejected in 
relation to sections 32(3)(c) and (d) in Robe River Iron 
Associatesv. AMWSU and Others (1986) 66 WAIG 1553 
at p. 1561 where it was held that if the conditions for the 
making of the Order are satisfied the general powers 
given by the subsection should not be limited or read 
down so as to authorise the making of an order which 
has the effect of varying or amending an industrial 
agreement or award upon an interim basis. There is no 
justification for reading down the powers in subsection 
44(6) and in my opinion this ground of appeal has no 
substance. 

Conclusion 
For these reasons I consider the appellant is unable to 

establish the case for interference with the decision of 
the Full Bench. Paragraph 2 of the Order is not truly in 
contention and, in my opinion, the decision that 
paragraph 1 is proper must stand. I would dismiss the 
appeal. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Appeal No. 7 of 1988 
In the matter of an appeal from the decision of the 

Full Bench of the Western Australian Industrial. 
Relations Commission given on 7 October 1988 in 

Matter No. 306 of 1988. 
Between Robe River Iron Associates, Appellant 

and 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia, Respondent. 
BEFORE" 

Mr JUSTICE KENNEDY (Presiding Judge) 
Mr JUSTICE PIDGEON 

Mr JUSTICE NICHOLSON 
Thursday. 16th day of March 1989. 

Order. 
HAVING heard Mr E.M. Heenan QC and Mr J.P. 
Longo of Counsel on behalf of the Appellant and Mr 
D.M. Stone of Counsel on behalf of the Respondent in 
the appeal herein from the decision of the Full Bench of 
the Western Australian Industrial Relations 
Commission given on 7 October 1988 in Matter No. 306 
of 1988, the Court doth hereby order the appeal be 
dismissed. 

J. CARRIGG, 
Clerk of the Court. 
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Exenos v. Wickham L.R. 2 HI. 312. 
Grey v. Pearson (1857) 6 HLC 61. 
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Driver v. Driver (1950) SASR 8. 

BRINSDEN J.: Two applications came before the Full 
Bench of the Western Australian Industrial Relations 
Commission (the Full Bench) which alleged that the 
respondent had, on 12 February 1989 and 15 February 
1988, wilfully misled an Industrial Inspector by 
providing him with false wages records. If such 
allegations were true, a contravention of section 
102(2)(b) of the Industrial Relations Act 1979 as 
amended (the Act) would be disclosed. That section 
provides by subsection 2(b): 

A person shall not— 
(b) wilfully mislead a person in any 

particular likely to affect the exercise of a 
power so conferred or the discharge of 
duty so imposed. 

A contravention of that subsection does not 
constitute an offence against the Act. The only method 
of enforcement of a section of the Act which is not a 
contravention constituting an offence is to apply to the 
Full Bench under section 84A(1) which provides that if 
a person contravenes or fails to comply with any 
provision of the Act (other than certain exceptions) an 
Industrial Inspector inter alia may make application in 
the prescribed manner to the Full Bench for the 
enforcement of that provision. 

The applications came before the Full Bench on 1 
December 1988 when a preliminary point was taken on 
behalf of the respondent. That preliminary point 
referred to earlier proceedings to which I now turn. 

On 9 August 1988 two applications (206 and 207 of 
1988) came before the Full Bench. They were 
applications instituted by the present appellant against 
the present respondent. They were applications again 
pursuant to section 102(2)(b) for enforcement of the 
section pursuant to section 84A. The regulations to the 
Act, which were promulgated in the Government Gazette 
of 4 March 1980 provide by regulation 73 that where an 
application for enforcement under section 84A is made 
other than by the Registrar or a Deputy Registrar at the 
direction of the Commissioner, there shall be attached 
to the application a statement in summary form of the 
circumstances giving rise to the application. There was, 
attached to each application, a summary of the 
circumstances. A preliminary point was taken in those 
proceedings. That point was that the summaries 
attached to the applications failed to disclose a breach 
of section 102(2)(b). In dealing with that submission, 
and in giving extempore reasons for the dismissal of the 
two applications, the then President of the Commission 
stated that though in each case the summary provided 
by the schedule to the application met the requirements 
of the regulations as a matter of form, the facts stated 
therein in each case appeared to the Full Bench on a fair 
reading, if believed, not to sustain the contravention in 

each case as alleged. The Full Bench did not identify the 
deficiencies in the summaries though they asserted they 
could not be regarded as mere technical deficiencies. A 
perusal of the summaries can leave no doubt as to what 
one deficiency, at least, amounted to as there was no 
allegation that the respondent wilfully misled anybody 
in any way. Apparently counsel for the applicant had 
made an application to the Full Bench for the matters to 
be adjourned so as to enable him to provide further and 
better summaries, but the Full Bench concluded that 
having regard to the nature of the deficiencies, and in 
particular that an adjournment would impose an unfair 
burden upon the respondent, requiring it to come back 
again to face a further and better summary of 
circumstances relating to the alleged breaches, it would 
be preferable for the Full Bench to take another course. 
What it did was to exercise the power given to it under 
section 27 of the Act to dismiss the applications. 
Accordingly, both applications were dismissed. 

I now return to the proceedings on 1 December 1988. 
The Full Bench, on this occasion, was constituted 
differently as the President had changed, but the other 
two members of the Bench were the same as had sat on 
the earlier occasion. In his reasons for decision, which 
were delivered on 6 January 1989, the President 
referring to the earlier proceedings, noted that the 
proceedings then were similar with some difference in 
statement of circumstance to the present proceedings. 
The present summaries made good the previous 
deficiencies by alleging wilful misleading of the 
Inspector by the respondent. The preliminary 
submissions, put to the Full Bench on this occasion, 
were as follows: 

1. The Full Bench should in this case dismiss 
the applications under section 27(l)(a)(ii) and 
(iv). 

2. The applications dealt with the same facts, the 
same employees, and the same Industrial 
Inspector, but the summary of circumstances 
attached to them were redrafted to add an 
expression, "Wilfully misleading" thereby seeking 
directly to remedy the deficiencies which caused 
the earlier dismissal of the applications. 

3. Whilst the common law principle of double 
jeopardy did not strictly apply in the jurisdiction 
then being exercised, the Full Bench should 
exercise its powers under section 27 the public 
interest to prevent the respondent being put in de 
facto double jeopardy. 

4. The Full Bench was required to act according 
to equity, good conscience and the substantial 
merits of the case without regard to technicalities or 
legal form and those considerations would support 
the Full Bench taking a course it was invited to 
take. 

After hearing argument the Full Bench retired but 
shortly afterwards the members returned, the President 
stating: 

Gentlemen, we have reached a decision in this 
matter which is a majority decision. The Chief 
Commissioner dissents. Our order will be that the 
application {sic) is dismissed under section 27 of 
the Act. Our reason for that will be published in due 
course and the order in its terms, should be 
available in the near future. 

It is apparent from what followed that the President's 
remarks referred to both applications. All that took 
place on 1 December. 

The first point in this appeal is the threshold point 
taken by the respondent that the appeal is incompetent 
because it was not instituted within 21 days from the 
date of the decision of the Full Bench contrary to the 
provisions of section 90(2). The latter subsection 
provides that an appeal shall be instituted "within 21 
days from the date of the decision against which the 
appeal is brought". The respondent submits that the 
decision is embodied in the order which was committed 
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to writing and apparently lodged with the Registry on 23 
December 1988. The order is dated 1 December 1988 
and bearing in mind that it relates to both applications 
(797 and 798 of 1988) it reads as follows: 

This matter having come on for hearing before 
the Full Bench on the 1st day of December 1988 
and having heard Mr Overman (of Counsel) on 
behalf of the applicant and Mr Viner QC (of 
Counsel) on behalf of the respondent and the Full 
Bench having delivered judgment on the matter on 
the said 1st day of December 1988, wherein it found 
by majority decision that the application should be 
dismissed and undertook to give reasons therefor, 
it is this day, the 1st day of December 1988 ordered 
that the application be dismissed. 

By the Full Bench 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

The appeal was not instituted within 21 days from 1 
December 1988 and hence it is said the appeal is out of 
time. 

Resolution of this threshold point involves a 
determination as to whether the decision of the Full 
Bench was that which was orally given on 1 December 
when the President announced that the applications 
were dismissed by a majority, the order in writing of 15 
December, being merely a physical embodiment of that 
decision, or whether the decision is, in fact, the order 
committed to writing. The issue may be easily answered 
if we were, in this appeal, considering an order made by 
a judge of the Supreme Court since the date of the 
judgment or order would be the date of the judgment or 
order pronounced in court but the answer is not so easy 
in relation to the Commission by reason of the 
provisions of section 34 of the Act which are in these 
terms: 

(1) The decision of the Commission shall be in 
the form of an award, order, or declaration and 
shall in every case be signed and delivered by the 
Commissioner constituting the Commission that 
heard the matter to which the decision relates or, in 
the case of a decision of the Commission in Court 
Session, shall be signed and delivered by the Senior 
Commissioner among the Commissioners 
constituting the Commission in Court Session. 

(2) When the members of the Commission in 
Court Session are divided in opinion on a question, 
the question shall be decided according to the 
decision of the majority of the members. 

(3) Proceedings before the President, the Full 
Bench, or the Commission shall not be impeached 
or held bad for want of form nor shall they be 
removable to any court by certiorari or otherwise. 

(4) Except as provided by the Act, no award, 
order, declaration, finding, or proceeding of the 
President, the Full Bench, or the Commission shall 
be liable to be challenged, appealed against, 
reviewed, quashed, or called in question by any 
court on any account whatsoever. 

Section 35(1) provides that the decision of the 
Commission, except a direction, order or declaration 
under section 32 or an order for dismissal shall, before it 
is delivered, be drawn up in the form of minutes which 
shall be handed down to the parties concerned. By - 
subsection (3) the parties concerned shall at a time fixed 
by the Commission, be entitled to speak to matters 
contained in the minutes of the decision and the 
Commission may, after hearing the parties, vary the 
terms of those minutes before they are delivered as the 
decision of the Commission. It will be noted that an 
order for dismissal is not subject to this procedure. An 
order for dismissal would appear to fall under section 
34(1) but with this proviso, a careful reading of the 
section does not indicate any reference to the Full 
Bench, the references being to an order inter alia signed 
and delivered by the Commissioner constituting the 

Commission, or in the case of decision given by the 
Commission in Court Session signed and delivered by 
the Senior Commissioner. The Full Bench by definition 
is not the Commission in Court Session. By definition 
in section 7, a Commissioner is said to mean the 
Commissioner appointed under the Act including the 
Chief Commissioner, the Senior Commissioner and an 
acting Commissioner. The President of the Full Bench 
is defined to mean the President of the Commission. 
Section 14 provides that the President in the exercise of 
the jurisdiction conferred upon him by the Act 
constitutes the Commission but it is to be noted - 
subsections (2), (3) and (4) of section 34 seem to 
distinguish between the Full Bench, the President, and 
the _ Commission, suggesting therefore, that when 
section 34(1) speaks of the decision of the Commission, 
it does not have in mind the Full Bench but an 
individual Commissioner (bearing in mind that the 
President when sitting alone constitutes the 
Commission). Hence, when the Full Bench makes a 
decision it may be argued that the presence of the 
President makes him the Commission for the purpose 
of signing or delivering the order embodying the 
decision thus complying with the requirements of 
section 34(1) or alternatively, that each Commissioner 
constituting the Full Bench, including the President, 
should sign the order and jointly deliver it. If the latter 
construction is correct, there seems little in reason why 
the Full Bench should have been dealt with differently 
to the Commission in Court Session. 

I have been unable to find any other section of the 
Act, similar to section 34(1) dealing with the form of a 
decision of the Full Bench. It does seem to me to be an 
absurdity that section 34(1) should not have dealt 
expressly with a decision of the Full Bench. I am 
commanded by section 18 of the Interpretation Act 1984 
as amended to approach the interpretation of a 
provision of a written law by applying a construction 
that would promote the purpose or object underlying 
the written law, whether that purpose or object is 
expressly stated in the written law or not and that 
construction shall be preferred to a construction that 
would not promote that purpose or object. In my 
opinion, this is a case where I should apply the law as 
enunciated in Grey v. Pearson (1857) 6 HLC 61 at 106 
per Lord Wensleydale in which he stated that the 
grammatical and ordinary sense of the words be 
adhered to unless that would lead to some absurdity 
repugnancy or inconsistency with the rest of the 
instrument, in which case the grammatical and 
ordinary sense of the word may be modified so as to 
avoid that absurdity and inconsistency but no farther. 
Applying that principle, I would construe section 34(1) 
to apply to a decision of the Full Bench. 

Section 34(1) speaks of the decision being in the form 
of, inter alia, an order which shall be signed and 
delivered by the Commissioner constituting the 
Commission or the Senior Commissioner among the 
Commissioners constituting the Commission in Court 
Session and upon my construction of the section, the 
President of the Full Bench. It is to be noted the order is 
to be signed and delivered. The question immediately 
arises as to what is meant by the word "delivered". 
Section 36 perhaps throws some light on that because it 
says that every decision of the Commission shall be 
sealed with the seal of the Commission and deposited in 
the office of the Registrar and be open to inspection 
without charge during office hours. The words, 'signed 
and delivered" are technical words and indeed, legal 
technical words. Prima facie legal technical words 
appearing in a statute are intended to be construed in 
their legal sense: Statutory Interpretation in Australia 3rd 
Ed. Pearce & Geddes para 4.10 and cases cited in 
support. That is so unless a contrary intention clearly 
appears from the context. In my view, a contrary 
intention does not clearly appear from the context in the 
Act and. indeed, section 36 seems to support the 
technical nature of those words. If one considers the old 
law in relation to a deed, the mere affixing of the seal to 
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it, does not render the document a deed but as soon as 
there are acts or words sufficient to show that it is 
intended by the party to be executed as a deed presently 
binding on him it is sufficient: Strouds Judicial 
Dictionary 5th Ed. p. 670. The most apt and expressive 
mode of indicating such an intention is to hand the 
deed over saying, "1 deliver this as my deed": per 
Blackburn J. Exenos v. Wickham L.R. 2HL312. It seems 
to me therefore that what section 34 et seq. contemplate 
is that the decision of a Commission shall be contained 
in the order of the Commission signed and delivered, 
the delivery being the depository of it in the office of the 
Registrar. Upon the latter event happening the decision 
of the Full Bench and/or the Commission or 
Commission in Court Session has been pronounced. 
Accordingly, the relevant date for the commencement 
of effluxion of time within which an appeal may be 
brought is 23 December. This appeal therefore is 
competent. 

The grounds of appeal are as follows: 
1. The majority of the Full Bench erred in law in 

exercising their jurisdiction to dismiss the 
Application without hearing the merit of the 
case in that they: 

(a) failed to take into account or give any or 
any proper regard to the relevant con- 
siderations of 

(i) the public interest which 
required that allegations of 
serious contraventions of the 
Industrial Relations Act 1979 be 
dealt with on their merits; 

(ii) the fact that the matter the sub- 
ject of the Application had never 
been determined on its merits: 

(iii) the fact that the subject matter 
before them went to the very 
heart of the statutory machinery 
for the securing of observance to 
and enforcement of awards 
under the Industrial Relations 
Act 1979 

(b) took into account irrelevant considera- 
tions in that they 

(i) had regard to an earlier decision 
of a Full Bench on a different 
Application concerning the 
same parties and purported to 
give effect to that earlier deci- 
sion without regard to the merits 
of the current Application and 
the earlier one; 

(ii) had regard to whether it was a 
burden for the Respondent to 
face a new, further and better 
summary of circumstances; 

2. The majority of the Full Bench erred in law in 
holding the legal requirements of finality 
demanded that the Application before them 
be dismissed in the absence of a successful 
appeal being instituted by the Applicant in the 
earlier Application. 

Section 27 of the Act provides as follows: 
(1) Except as otherwise provided in this Act, the 

Commission may, in relation to any matter before 
it— 

(a) At any stage of the proceedings dismiss 
the matter or any part thereof or refrain 
from further hearing or determining the 
matter or part if it is satisfied— 

(i) that the matter or part thereof is 
trivial; 

(ii) that further proceedings are not 
necessary or desirable in the 
public interest; 

(iii) that the person who referred the 
matter to the Commission does 
not have a sufficient interest in the 
matter, or 

(iv) that for any other reason the mat- 
ter or part should be dismissed or 
the hearing thereof discontinued, 
as the case may be;..." 

This was not a case of double jeopardy: Broome v. 
Chenoweth (1946) 73 CLR 583 per Dixon J. 599-601. To 
start with, proceedings under section 84A are not pro- 
ceedings in respect of an offence though they are very 
similar since on the hearing of an application, if the 
contravention or failure is proved, the Full Bench is 
empowered inter alia to impose such a penalty as it con- 
siders just but not exceeding $2 000 in the case of an 
employer. Secondly, the adjudication at the earlier 
hearing was that the application should be dismissed 
because the particulars were defective in form and the 
Full Bench refused to allow an adjournment. Conse- 
quently the respondent never incurred the risk of a 
hearing upon an amended application or, for that mat- 
ter, even of an amendment being made. The respondent 
never was at risk of there being an adverse judgment 
made against it. Finality, of course, in litigation, is a 
desirable policy and courts will strive to achieve it. 
There was an element of double defacto jeopardy (as the 
President put it) and the second applications did run 
contrary to the policy of finality in litigation, but it is 
claimed by the appellant that the Full Bench failed to 
consider its duty to have regard to the seriousness of the 
contraventions alleged. Reference was made by counsel 
to the provisions of section 84A(4). That subsection 
states that in dealing with an application under 
subsection 1 the Full Bench shall have regard to the 
seriousness of the contravention or failure to comply, 
any undertakings that may be given as to future con- 
duct, and any mitigating circumstances. Those are mat- 
ters, however, which the Full Bench is directed by the 
Act to take into account when it has reached a view that 
a contravention or failure has been proved. Certainly, 
serious allegations were raised by the particulars, but 
whether those allegations had any substance had not 
been determined. What the Full Bench was called upon 
to consider was whether there were circumstances in 
which it would be proper by order to dismiss the 
applications without embarking upon an inquiry as to 
whether the applications could be made out. 

Basic to the appellant's case is the allegation that the 
Full Bench, as a matter of law, could not conclude that 
further proceedings were not necessary or were 
undesirable in the public interest or for any other 
reason the application should be dismissed. It seems to 
me impossible to say that there were no grounds upon 
which the Full Bench could lawfully have reached the 
conclusion it came to. Finality of litigation and de facto 
double jeopardy were two matters available for 
consideration and both were considered by the Full 
Bench. No doubt the issue was to be decided by 
weighing up those grounds and whether public interest 
required that the allegations, which seemed to be on the 
face of them serious allegations, should be dealt with on 
the merits. Another relevant factor was the right of 
appeal on a matter of law pursuant to section 90 which 
the appellant had when the Full Bench dismissed the 
original applications in August 1988. Complaint might 
have been made at the refusal of the Full Bench to allow 
amendments to be made if justice was not to be 
defeated. Perhaps it is enough for me to say that on the 
face of it there may well have been an arguable case that 
the Full Bench erred in refusing to allow an 
adjournment for amendments to be made. In any event, 
the appellant did not seek to appeal. That failure, in my 
view, was also a relevant consideration and was one of 
the matters referred to by Commissioner Fielding, p. 12- 
13 of his reasons for judgment. Finally, I do not believe 
section 84A contemplates repeated applications in 
respect of the same contravention or failure. 

I would dismiss the appeal. 
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KENNEDY J.: I have had the benefit of reading in draft 
the reasons published by the President. I am in 
agreement with his Honour s reasons in relation both to 
the competency of the appeals and as to the merits of the 
appeals, and it is possible for me to state my own 
reasons quite shortly. 

By subsection (2) of section 90 of the Industrial 
Relations Act 1979, an appeal under the section "shall 
be instituted within 21 days from the date of the decision 
against which the appeal is brought". Although the term 
"decision" is defined in section 71 of the Act to include 
"award, order, declaration or finding", that definition is 
of no assistance in the present case. 

By section 34 of the Act, the decision of the 
Commission is required to take one of three forms — an 
award, order or declaration — and, in the case of 
decisions of a Commissioner, or of the Court in Court 
Session, it is required to be signed by the Commissioner 
or by the Senior Commissioner among the 
Commissioners constituting the Commission in Court 
Session. The Full Bench is the Commission constituted 
by not less than three members of the Commission, one 
of whom shall be the President, but it is not referred to as 
such in section 34(1). I would, however, regard this as a 
clear case of accidental omission. In any event, the 
absence of a specific reference to the Full Bench cannot, 
in my opinion, require a different starting point for the 
time for appealing from decisions of the Full Bench 
from that for the Commission in Court Session. 

In my opinion, sections 34, 35 and 36 make it 
sufficiently clear that the "decision" of the Commission 
is a document. It is to be "signed and delivered" before 
delivery, it is to be drawn up in the form of minutes, the 
minutes as varied are to be delivered as the decision of 
the Commission and the decision is to be sealed, 
deposited in the office of the Registrar and be open to 
inspection. It is, therefore, in my view, the date of the 
document which is the critical date. 

It is of interest to refer to the Western Australian 
Supreme Court Rules and to the English Rules in 
relation to the time for appeals. Under 0.42 rule 1(1) of 
the Western Australian Rules, every judgment is 
required to be "entered" in the appropriate book. Under 
0.42 rule 2, a judgment or order of the court is directed to 
take effect from the day of its date and it is to be dated as 
of the day on which it was pronounced, given or made, 
unless the court orders that it be dated as of some earlier 
or later date, in which case it should be dated as of that 
other day. By 0.63 rule 4, a notice of motion by way of 
appeal must be served and a copy filed within 21 days 
from the date of the judgment, order or verdict (or 
within such extended time as the Full Court or a judge 
may allow). The period is required by 0.63 rule 5 to be 
calculated from the "date when the judgment or order 
was made", which is clearly the date of pronouncement, 
and in the case of a refusal of an application, from the 
date of the refusal. In contrast, the English position is 
that time runs from the date on which the judgment or 
order of the court below was sealed or otherwise 
perfected — see 0.59 rule 4(1). 

In my opinion, the appeal was competent, having 
been instituted within 21 days of the date of the decision, 
that date being, it would seem, 23 December 1988, when 
it was signed, sealed and deposited in the office of the 
Registrar, although that is not, it may be observed, the 
date which it bears. The latter date is the date on which 
the reasons were delivered, which is not, in my view, the 
date from which the time for an appeal runs. 

The substantive question is whether, the appellant 
having unsuccessfully applied to the Commission 
under section 84A(1) for the enforcement of section 
102(2)(b) of the Act, there having been no appeal against 
the dismissal of the first applications, he can make 
further applications under the section. In my opinion, 
he cannot, the statutory right under section 84A(1) 
having been exhausted. The position appears to me to 
be analogous to applications for leave to appeal against 
conviction or sentence under the Criminal Code, in 

which cases it has long been held that the making of one 
application exhausts the statutory right. If I am wrong 
in this view, then, for the reasons expressed by the 
President, the appeals from the decisions of the Full 
Bench cannot succeed. 

The appeals should be dismissed. 
ROWLAND J.: I have had the advantage of reading in 
draft the reasons to be given by Kennedy J. I agree, for 
the reasons he gives, that the substantive grounds of 
appeal fail. In the circumstances, I prefer to express no 
opinion on the interesting threshold question of the 
status of an oral "decision" by the Full Bench for the 
purpose of calculating the time for appeal or, perhaps, 
for any purpose. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Appeal Nos. 1 and 2 of 1989 
In the matter of an appeal from the decision of the 

Full Bench of the Western Australian Industrial 
Relations Commission given on 23 December 1988 in 

Matter No. 798 of 1988. 
Between Graham McCorry, Appellant 

and 
Como Investments Pty Ltd, Respondent. 

BEFORE: 
Mr JUSTICE BRINDSEN (President) 

Mr JUSTICE KENNEDY 
Mr JUSTICE ROWLAND 

Tuesday, 11th day of April 1989. 

Order. 
HAVING heard Mr R.E. Cock of Counsel on behalf of 
the Appellant and Mr R.I. Viner QC of Counsel and 
with him Mr G.R. Brook on behalf of the Respondent in 
the appeal herein from the decision of the Full Bench of 
the Western Australian Industrial Relations 
Commission dated 23 December 1988 in MatterNo. 798 
of 1988, the Court doth hereby order the appeal be 
dismissed. 

J. CARRIG, 
Clerk of the Court. 
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BRINSDEN J.: Initially, this matter got started by the 
appellant making an application to the Commission 
for an order that it be joined as a party to the Catering 
Workers (Fast Food Operations, Catering and 
Restaurant) Agreement No. 23 of 1979 as varied (the 
Agreement). The grounds on which the application was 
made were that the applicant was the proprietor of fast 
food restaurant establishments, the business carried on 
by it was similar in nature to the business as operated by 
the parties to the Agreement and it had sufficient 
interest to be joined as a party. Directions were sought 
from the Registrar as to the service of the application 
and it appears that pursuant to directions given all 
employers who were at the time of the application 
parties to the Agreement, and the respondent Union, 
were given notice of the application. At all times the 
respondent Union has not opposed the application. 
Indeed, before Commissioner Kennedy, it supported 
the application. None of the other parties to the 
agreement, who received notice of the application, 
indicated any hostility to it. When the matter came 
before Commissioner Kennedy on the first occasion, a 
representative from the Crown Law Department 
attempted to intervene in the proceedings on behalf of 
the Minister pursuant to section 30 of the Industrial 
Relations Act 1979 as amended (the Act). The Minister, 
however, had not complied with the provisions of the 
regulations and so after argument, the proceedings were 
adjourned to enable the Minister to comply with the 
regulations and to state the grounds on which he sought 
to intervene and to make those grounds available to the 
Commission and also to the parties before it. The 
adjournment was granted on 20 April 1988 and when 
the matter came on on 5 May 1988 the Minister was not 
represented. Nothing appears in the Appeal Book to 
explain why, but one assumes he no longer desired to 
intervene. 
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The application was brought pursuant to section 
42(3) of the Act which provides: 

Where an employer satisfies the Commission 
that there is in force an industrial agreement— 

(a) to which the employer is not a party; 
(b) which governs any terms and conditions 

of employees employed in the same, or 
any part of the same, area of operation or 
industry as that in which the employer is 
engaged, 

the Commission may, on application being 
made by that employer, order that that employer 
become a party to that industrial agreement and 
thereupon for the purpose of this Act that employer 
shall be a party to that industrial agreement and 
shall be deemed to have concurred therein. 

There is an earlier provision in section 42 namely, 
subsection (1) which provides that whilst an industrial 
agreement is in force any employer may (with the 
consent of the original parties to the agreement or their 
respective representatives) become a party thereto by 
filing with the Commission a notice in the prescribed 
form signifying concurrence with such agreement. 
Thus it can be seen that an employer may become a 
party to an agreement merely by agreement with the 
other parties. As the respondent was a party to the 
agreement and it was willing to accept the appellant as a 
party to the agreement it may be wondered why the 
provisions of subsection (1) were not availed of, but it 
appears that those instructing the appellant thought it 
necessary to make the application pursuant to sub- 
section (3) so that the order joining the appellant could 
have retrospective operation. In this case the appellant 
desired the order to be retrospectively dated to 1 January 
1986 and the respondent was in agreement with that 
course. 

There can be no doubt from the way the matter was 
handled before the Commissioner, the parties thought 
that it being a consent application nothing vep' much 
by way of evidence was required to satisfy the 
Commission as to those matters which it ought to be 
satisfied about before making an order, namely, what is 
contained in subsection (3)(a) and (b). No evidence was 
called to prove that the Agreement governed terms and 
conditions of employees employed in the same or part 
of the same area of operation or industry as that in 
which the appellant was engaged. What little material 
was before the Commission was provided by the 
representative of the appellant and the representative of 
the respondent and some of it after questions expressly 
put to them, or either of them, by the Commissioner. At 
no stage however, during the conduct of the 
proceedings, did the Commissioner indicate to the 
parties that the way the matter was proceeding might 
not result in her satisfaction as to those matters about 
which she should be satisfied before she could make an 
order. The Commissioner reserved her decision and on 
a later date gave reasons for dismissing the application. 
The relevant passages in her reasons for judgment are 
as follows: 

What detail is before the Commission as to 
operation of the applicant's business resulted only 
from questions posed to the applicant by the 
Commission. It appears that the applicant 
concluded that the only issue in this matter for the 
Commission's consideration is that of 
retrospectivity because, as it was put, it could have 
been joined to the Agreement by filing a consent 
and that in the event, as is the case, of no complaint 
from the Union about the application then that was 
all that was required. 

But clearly that is not the case. Section 42(3), 
charges the applicant with the onus of satisfying 
the Commission on specific matters and confers a 
discretionary power on the Commission. It cannot 
be said that the applicant has discharged this onus. 
I am not even convinced that the applicant in this 
matter is aware of the actual terms and conditions 
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of the registered Agreement to which it seeks to be 
joined. I do not accept the submission that the 
provision in section 42(1) carries with it an 
implication that an employer who seeks to be 
joined to an Agreement by way of section 42(3) and 
not section 42(1) shall be deemed to have met the 
requirements of section 42(3) by that choice. 

Because of these considerations I have 
concluded that it is not appropriate to accede to the 
applicant's request that it be joined to the 
Agreement. 

The Commissioner also stated that even if the 
application to be joined to the Agreement had been 
successful, there was no reason advanced to the 
Commission which would warrant any ordering of a 
retrospective date of operation. Here again, in fact, there 
were no submissions made, as far as I can see, as to why 
the order should be made retrospective. That 
emphasises the fact that the parties had conducted the 
proceedings before the Commissioner as if there being 
no opposition by any party, and indeed there being 
active support from the respondent (which presumably 
represented the prospective interests of the employees 
of the appellant should an order be made), the making 
of the order would be a mere formality. The dismissal of 
the application by the Commissioner no doubt severely 
disillusioned them in that regard. 

The appellant then proceeded to appeal against the 
Commissioner's order to the Full Bench, which 
dismissed the appeal. The respondent did not oppose 
that appeal. Now the appellant has appealed to this 
court against the refusal of the Full Bench to uphold the 
appeal to it and once again the respondent, though 
appearing before us by way of a representative, did not 
oppose the appeal to us and retired by leave, before 
argument. The grounds of appeal are as follows: 

1. The decision of the Full Bench that the 
exercise of discretion by the Commissioner at 
first instance had not miscarried was wrong in 
that the Commission should, in the 
circumstances in which the hearing before her 
was conducted and on the submission made 
by both the appellant and the respondent to 
that hearing, either 
(i) have found that the Appellant 

(Applicant) had satisfied the 
requirements of section 42(3) of the 
Industrial Relations Act 1979 (amended), 
or 

(ii) recalled the parties to provide such 
further information by submission or 
evidence, as would address all the issues 
considered by the Commission to be 
relevant and necessary to the matter 
before her before making a final 
determination. 

2. The decision of the Full Bench that the 
Commission has no power to make a 
retrospective joinder of an employee as a party 
to an Industrial Agreement is wrong in law. 

I must say immediately that I agree that the 
information supplied to the Commissioner was scant 
indeed, sufficiently scant for it to be impossible to say 
that the Commissioner erred in law in not being 
satisfied as required by subsection (3) though I must 
say, as the application was unopposed and clearly with 
the consent of the Union respondent, and the Minister 
having apparently lost interest in it, the refusal to make 
the order was a little pedantic in the circumstances. 
There is, however, I think, substance in the complaint 
that the Commissioner ought to have recalled the 
parties before her as complained in ground l(ii) for the 
following reasons. 

Section 26(3) of the Act provides as follows: 
Where the Commission, in deciding any matter 

before it proposes or intends to take into account 
any matter or information that was not raised 

before it on the hearing of the matter, the 
Commission shall, before deciding the matter, 
notify the parties concerned and afford them the 
opportunity of being heard in relation to that 
matter or information. 

It is true that the construction normally given to sub- 
section 26(3) is that of a positive construction, namely, 
that the Commission intends to take into account a 
positive thing like some additional information that 
was not raised before it on the hearing but, in my view, 
the phrase "any matter" where it secondly appears in 
the subsection, though ordinarily given a positive 
construction, may also refer to a negative matter, 
namely, the absence of something. I am fortified in that 
conclusion by the provisions of subsection 1(a) of the 
same section which requires the Commission, in the 
exercise of its jurisdiction, to act according to equity, 
good conscience, and the substantial merits of the case 
without regard to technicalities or legal forms which, I 
would have thought, would require the Commission, if 
itproposes to take into account some failure on the part 
of a party to call evidence in respect of some particular 
matter, that failure not havingbeen raised before it orby 
it on the hearing of the matter, it should have notified 
the parties concerned and afforded them the 
opportunity of being heard in relation to the deficiency 
before reaching its decision. In this case, the absence of 
evidence was what motivated the Commissioner to find 
the onus had not been discharged, the applicant having 
proceeded on the wrong basis (which was not corrected 
by the Commissioner at the hearing) that the only 
matter in issue was the matter of retrospectivity. The 
Commissioner also stated, as will be seen from the 
quoted passage of her reasons for judgment, that she 
was not even convinced that the applicant was aware of 
the actual terms of the Agreement to which it sought to 
be joined. There was no evidence to that effect and 
insofar as that observation appears to have been part of 
the reasons for dismissal, the Commissioner ought to 
have notified the parties concerning that matter before 
reaching her decision. 

For these reasons therefore, in my belief, a case has 
been made out to show that the Commissioner erred in 
law in not complying with the provisions of section 
26(3) before delivering her decision and the Full Bench 
in turn, I believe, erred in law in not reaching the same 
conclusion. The appeal will therefore have to be 
allowed, but that still leaves the question of 
retrospectivity for me to discuss. 

So far as the provisions of section 42(3) are concerned 
I do not believe that they provide power within the 
Commission to make a retrospective order. The sub- 
section says that upon making the order "thereupon for 
the purposes of this Act that employer shall be a party to 
that industrial agreement and shall be deemed to have 
concurred therein". I would have thought that that 
wording means only that as from the date of the order 
the employer is deemed to have concurred with the 
provisions of it. If a power to make an order 
retrospectively had been intended, I would have 
thought that the section would expressly say so, as does, 
for example, section 39(3) in respect of the date of 
operation of an award. An order pursuant to sub- 
section (3) may be made after a contested hearing (and 
that is what I would have thought the subsection was 
intended to cover). If the Commission is satisfied to the 
extent required by the subsection, it is empowered to 
make an employer a party to a consensual agreement 
made between other parties, and indeed in opposition 
to the views of one or more of them. With that possibility 
in mind the Commission should be reluctant to 
construe the subsection beyond what is strictly required 
and that should fall short of retrospectivity. Of course, if 
all the parties to the Agreement are in agreement, they 
may agree to whatever they like and of course, to 
another party being deemed to have become a party to 
the Agreement at some date in the past. 
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I would therefore allow the appeal, quash the Order 
of dismissal of the Commissioner and return the matter 
to her to re-open the hearing to allow the appellant if it 
desires, to call evidence or make further submissions or 
provide further information as it sees fit in respect of 
what it was required to satisfy the Commissioner about, 
namely, what is contained in subsection 3(b). 
KENNEDY J.: The facts are set out in the reasons for 
judgment of the President and it is therefore 
unnecessary for me to repeat them in any detail. 

Section 42 of the Industrial Relations Act 1979 
provides as follows: 

42(1) Whilst an industrial agreement is in force 
any organization, association or employer may 
(with the consent of the original parties to the 
agreement or their respective representatives) 
become a party thereto by filing with the 
Commission a notice in the prescribed form, 
signifying concurrence with such agreement. 

(2) Where an organization satisfies the 
Commission— 

(a) that there is in force an industrial 
agreement— 
(i) to which the organization is not a 

party; and 
(ii) which governs any terms and 

conditions of employment of 
employees employed m the same, or 
part of the same, area of operation or 
industry or calling as that in respect 
of which that organization is 
registered; 

and 
(b) that among the employees whose terms 

and conditions of employment are 
governed by that industrial agreement are 
some of its members, 

the Commission may, on application being made 
by that organization, order that that organization 
become a party to that industrial agreement and 
thereupon for the purposes of this Act that 
organization shall be a party to that industrial 
agreement and shall be deemed to have concurred 
therein. 

(3) Where an employer satisfies the 
Commission that there is in force an industrial 
agreement— 

(a) to which the employer is not a party; 
and 
(b) which governs any terms and conditions 

of employees employed in the same, or 
any part of the same area of operation or 
industry as that in which the employer is 
engaged, 

the Commission may, on application being made 
by that employer, order that that employer become 
a party to that industrial agreement and thereupon 
for the purposes of this Act that employer shall be a 
party to that industrial agreement and shall be 
deemed to have concurred therein. 

Obviously enough, subsection (1) deals with the 
situation where all the original parties agree to the 
organisation, association or employer becoming a party 
to the industrial agreement. It then becomes a party 
simply by filing a notice in the prescribed form, 
signifying its concurrence with the agreement. The 
Commission is given no discretion in the matter. 

Subsections (2) and (3) of section 42 would seem to be 
dealing with cases where the consent of the original 
parties cannot be obtained. In those cases, an 
organisation or an employer (but not an association) 
wishing to be added as a party to the agreement must 
apply to the Commission. Then, if the Commission is 
satisfied as to the matters set out in the relevant sub- 
section, it is provided that the Commission "may" make 
the appropriate order. 

Commissioner S.A. Kennedy treated the expression 
"may" as conferring merely a discretionary power on 
the Commission. Although this question was not 
debated before us and, accordingly, I express no 
concluded view upon it, it appears to me that there is a 
great deal to be said for the contrary view. A similar 
question arose before me in R v. Mesiti (1984) WAR 21, 
the question there being whether section 746A of the 
Criminial Code, dealing with the estreatment of 
recognizances, conferred a discretion on the court, the 
expression "may" appearing in the section. At pp. 22-23, 
I referred to the decision of the Court of Appeal in New 
Zealand in a similar case, re King and Scott (1931) 
NZLR 162, in which it was held that, on proof of the 
case, the court was bound to estreat the recognizance. I 
quoted a passage in the judgment of the court, delivered 
by Myers C.J. He said, at pp. 165-166: 

The real question for determination, then, is 
what is meant by the word "may". It is stated in 
Maxwell on Interpretation of Statutes and also in 
Craies on Statute Law, that whenever a statute 
confers an authority to do a judicial act in a certain 
case it is imperative on those so authorised to 
exercise the authority when the case arises and its 
exercise is duly applied for by a person interested in 
having a right to make the application, and the 
exercise depends not on the discretion of the court 
or judge but upon proof of the particular case out of 
which the power arises. See also Maxwell at 208. 
Both text-writers cite as the principal authority for 
this proposition, MacDougall v. Paterson, 11 CB 
755. And in Bell v. Crane LR 8 QB 481, Blackburn J. 
said: 

There is no doubt that "may", in some 
instances, especially where the enactment 
relates to the exercise of judicial functions, has 
been construed to give a power to do the act, 
leaving no discretion as to the exercise of the 
power when the facts are such as to call for 
it. 

In our opinion that principle must be held to 
apply to the present case. Part I of the Crown Suits 
Act deals with the recovery of debts by the Crown. 
Immediately the principal party to the 
recognizance fails to appear in accordance with 
the recognizance a forfeiture arises, and there is at 
once a debt due to the Crown. When, therefore, 
section 5 says that on that occurrence happening 
the judge may cause the recognizance to be 
estreated, and that the estreat should be effected in 
manner thereinafter by the section provided, there 
is conferred upon the judge an authority to do a 
judicial act in the particular circumstances, and, 
that being so, he has no discretion in the matter. 

The meaning of the term "may" in a similar context 
was also discussed in the judgment of Windeyer J. in 
Finance Facilities Pty Ltd v. Federal Commissioner of 
Taxation (1971) 127 CLR 106, at pp. 134-135. 

I would add that if subsections (2) and (3) do confer a 
discretion on the Commission, it is not immediately 
obvious to me how that discretion could be exercised 
against the appellant, the preconditions being satisfied, 
in a case where the application is unopposed and the 
relevant Union has effectively consented to it. 

At the initial hearing before the Commissioner, the 
facts were presented by Mr Fry, appearing as agent for 
the Union. Mr Fry clearly indicated that the Union 
raised no objection to the joinder of the appellant as a 
party to the agreement. Indeed, agreement as to the 
appellant's becoming a party to the agreement had been 
reached between the first respondent and the appellant 
quite some time previously. 

During the course of the hearing, the learned 
Commissioner asked a number of questions of Mr Fry 
and of Mr Brook, who appeared as counsel for the 
appellant. But there was nothing said by the 
Commissioner during or at the conclusion of the 
hearing to indicate that any further information was 
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required by her to justify her making the order sought, 
and, in particular, to satisfy her as to the two matters in 
paragraphs (a) and (b) of section 42(3). 

It should not be overlooked that the Commission is 
enjoined, in the exercise of its jurisdiction, to act 
according to equity, good conscience and the 
substantial merits of the case without regard to 
technicalities or legal forms and, further, that it is not 
bound by any rules of evidence but may inform itself on 
any matter in such a way as it thinks just — section 
26(1 )(a), (b). The Commissioner was therefore entitled 
to act upon what she was told by Mr Fry. I do not find it 
necessary, for the purposes of these reasons, to consider 
the application of section 26(3) of the Act, and I would 
prefer to express no opinion as to its application in the 
present matter. In this case, in my opinion, if the 
Commissioner were not satisfied as to the matters in 
paragraph (a) or (b) of subsection (3) of section 42, 
although it is not apparent to me why she should not 
have been, the appropriate course to be followed was for 
her to say so and to give the appellant an opportunity of 
rectifying the position. 

As to paragraph (a), the Commissioner must surely 
have been satisfied that the appellant was not a party to 
the agreement, although she did not say so in her 
reasons, in which she simply stated that the onus upon 
the appellant had not been discharged. As to paragraph 
(b), it was clear from what Mr Fry had told the 
Commissioner that the first respondent accepted that 
the agreement governed terms and conditions of 
employees employed in at least part of the same area of 
operation or industry as that in which the appellant was 
engaged. It must be assumed that the Commissioner did 
not consider that the appellant had discharged the onus 
which rested upon it. No particular deficiency was, 
however, adverted to, although she did make the 
comment in her reasons, just after she had referred to 
the onus of proof, that she was "not even convinced that 
the applicant in this matter is aware of the actual terms 
and conditions of the registered agreement to which it 
seeks to be joined". All that could fairly be said as to this 
was that its' counsel, perhaps imprudently, had not read 
the agreement, but there was nothing to indicate that his 
client was unaware of its terms and conditions. 

I am in agreement with the conclusion ofBrinsden J. 
that this appeal should be allowed, the Order of the 
Commissioner quashed and the matter returned to her 
to be dealt with further. 

The other matter which was argued before us at 
length on behalf of the applicant, and which will, no 
doubt, be argued again before the Commissioner, 
concerned the power of the Commission to order, under 
subsection (3) of section 42, that the employer be joined 
as a party retrospectively. I am of the opinion that it does 
not have such a power. 

.As I have indicated, under section 42(1) the 
organisation, association or employer becomes a party 
simply by filing with the Commission a notice in the 
prescribed form signifying its concurrence with such 
agreement. There is no scope in that subsection to 
become, in effect, a party as from a time prior to the 
filing of the notice. Similarly, it appears to me that 
subsection (3) itself prescribes when the employer shall 
become a party once the appropriate order is made. The 
use of the word "thereupon" clearly indicates that it is 
forthwith upon the making of the Order. The words 
"shall be deemed to have concurred therein" do not 
affect the position. Under subsection (1), the applicant's 
concurrence with the agreement is signified by the filing 
of the notice in the prescribed form. Subsection (3), 
because the procedure is by application, proceeds upon 
the basis that the employer shall be "deemed" to have 
concurred upon the making of the order, equating the 
position as far as possible with the procedure under 
subsection (1). Expressed in a slightly different way, the 
only power conferred upon the Commission by section 
42(3) is, in the words of the subsection, to order that the 
employer become a party to the agreement. Thereafter. 

the section operates according to its terms and 
"thereupon", for the purposes of the Act, the employer 
shall be a party to the agreement. In my opinion, had it 
been intended that there should be power to make an 
orderjoining an employer as a party retrospectively, the 
legislature would have conferred th at power expressly, 
as it has in section 39 in the case of awards. 
ROWLAND J.: I have had the advantage of reading in 
draft the reasons forjudgment and the judgment ofboth 
the President and Kennedy J., and I agree with the 
orders they propose. 

I can state my reasons for so agreeing shortly. The 
proceedings before the Commissioner were capable of 
being adversarial in nature. In the event, they were not. 
No relevant person objected. The relevant Union was 
represented, and supported the application. The 
applicant, through counsel, conducted its case on the 
basis that it was not necessary for it to lead evidence. 
There was no demur in this regard from the 
respondent's representative, nor was there any demur 
from the Commissioner, who, in fact, seemed to accept 
this procedure. She asked questions of counsel relevant 
to her enquiries and. at the completion of the hearing, 
she reserved her decision. Later, when delivering her 
decision, she noted that the applicant had not satisfied 
the onus which lay upon it and she dismissed the 
application. 

This was in the course of exercising jurisdiction 
whereby the Commission, under section 26(1) of the 
Act: 

(a) shall act according to equity, good conscience 
and the substantial merits of the case without 
regard to technicalities or legal forms; 

(b) shall not be bound by any rules of evidence but 
may inform itself on any matter in such a way 
as it thinks just... 

The comments made in a joint judgment by Mason 
C.J. and Brennan J. in Pantorno v. The Queen, 
unreported. High Court of Australia, delivered 7 March 
1989, which followed a decision of the House of Lords in 
Fairmont Investments v. Secretary of State for the 
Environment (1976) 2 All ER 865, can be readily 
adapted to apply to this case. Their Honours said, at 
p. 8: 

When the parties to an adversarial proceedings 
agree on a proposition of law and conduct their 
cases on that basis their agreement does not bind 
the trial judge. If the judge determines the law to be 
different he may apply the law as he determines it 
to be but he must inform the parties of the view he 
has formed when that is necessary to give them an 
opportunity to address new issues arising from the 
judge's departure from the proposition of law on 
which the case was conducted. Otherwise both 
parties are taken by surprise. 

Similar considerations apply here. The case was 
conducted on a certain basis, with the apparent 
acquiescence of the Commissioner. If she wished 
subsequently to depart from that basis, then questions 
of fairness, if nothing else, obliged her to give the 
applicant an opportunity to deal with the application 
on that basis. Such an opportunity was not given. The 
matter should be returned to her for further hearing. 
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Appeal No. 8 of 1988. 
In the matter of an appeal from the decision of the 

Full Bench of the Western Australian Industrial 
Relations Commission dated 12 December 1988 

in Matter No. 650 of 1988. 
Between Como Investments Pty Ltd, Appellant 

and 
Federated Liquor and Allied Industries Employees' 
Union of Australia, West Australian Branch, Union 

of Workers, Respondent. 
BEFORE: 

MR JUSTICE BRINDSEN (President) 
MR JUSTICE KENNEDY 
MR JUSTICE ROWLAND 

Tuesday, 11 April 1989. 

Order. 
HAVING heard Mr R.I. Viner QC and Mr G.R. Brook 
of Counsel on behalf of the Appellant and Mr W.T. 
Baxter and Mr J.T. Lockwood on behalf of the 
Respondent in the appeal herein from the decision of 
the Full Bench of the Western Australian Industrial 
Relations Commission dated 12 December 1988 in 
Matter No. 650 of 1988, the Court doth hereby order the 
appeal be allowed and the matter be referred to the 
Commission for rehearing. The Order of the Full Bench 
be set aside. 

J. CARRIGG, 
Clerk of the Court. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Delivered: 16 March 1989 
CORAM: KENNEDY J. (Deputy Presiding Judge) 

P IDG EON & NICHOLSON JJ. 
Appeal No. 6 of 1988 

Between Gregory James Walker Blechynden, 
trading as The Good, The Bad and The Ugly 

Mexican Restaurant, Appellant 
and 

Federated Liquor and Allied Industries Employees' 
Union of Australia, West Australian Branch. Union 

of Workers, Respondent. 
Mr K.G. Robson (instructed by Messrs Clairs Keeley) 

appeared for the appellant. 
Mr R.L. LeMiere (instructed by Messrs Dwyer 

Durak) appeared for the respondent. 

Cases referred to in judgment: 
Coastal Districts Committee Amalgamated Society 

of Engineers, Industrial Association of Workers v. 
President and Members of Court of Arbitration WA 
(1921) 23 WALR 87. 

Judgment of the Court. 
The Industrial Magistrate at Perth ordered the 

appellant to pay one of his former employees the sum of 
$3 833.94 for wages and overtime claimed by the 
employee. The appellant did not appear at the hearing 
of the claim. It was his wish to defend it, a fact which is 
fully borne out by his actions. 

He states that he was not aware of the date of hearing 
and had received no notice of it. The appellant appealed 
to the Full Bench of the Western Australian Industrial 
Relations Commission on the ground that as he had not 
been served with notice of the hearing the proceedings 
were a nullity and that they were contrary to natural 
justice by reason of his not being heard. 

A further ground was raised that the complaint 
before the Industrial Magistrate was an action to 
enforce a contract as distinct from an award and that it 
was beyond the jurisdiction of the learned Magistrate to 
make the order he did. The Full Bench unanimously 
dismissed the appeal and the appellant appeals to this 
Court on grounds raising similar questions. 

The complaint was made on the 18th day of February 
1988 by the respondent, being the union of the employee 
concerned, and the summons was served on the 
appellant on the 24th day of February at his business 
address. 242-244 South Street, Beaconsfield. The 
summons alleged that he failed to pay correct wages to 
the employee and claimed the amount of $3 833.94, 
made up in accordance with the schedule attached to 
the summons. The summons required the appellant to 
appear before the Industrial Magistrate on the 3rd day 
of March 1988. It was clearly indicated on the 
document, however, that if the appellant endorsed a 
plea of not guilty and returned the summons then the 
matter would not proceed on that date, that it would not 
be necessary for him to attend at the court and that a 
time and date would be appointed by the court for 
determination of the matter. There were spaces on the 
back of the summons to enable the appellant to endorse 
this plea and to provide other information to assist in 
fixing the date of the trial. The infonnation which the 
appellant wrote in these spaces was that he intended to 
plead not guilty; that he would be represented by a 
solicitor, Mr Robson; that he proposed to call four 
witnesses and in the space provided for that purpose he 
gave an estimate of hearing of two hours. 

There appeared following the space for the endorse- 
ment of the plea an address for service of notices and the 
appellant in that space inserted his current residential 
address, 14 Sedgeford Road. North Beach. The 
appellant returned the summons with the required 
information to the court where it was received on the 
29th day of February 1988, three days before the date of 
hearing and within the time requested on the summons 
for the information to be returned. 

On the initial return day of 3 March 1988 a date of 
hearing for the trial was fixed for the 18th day of March 
1988. It is common ground that notice of this new date of 
hearing was not sent to the address for service of the 
appellant. There is some indication on the court file, in 
the form of duplicate letters, that notice was sent both to 
the place of business and to the residential address of 
the appellant that was on the summons, 78 Coode 
Street, South Perth. This was the appellant's old address 
but he had not resided there for two years. The appellant 
deposes in an affidavit that he did not receive the notice 
at his place of business and did not receive the 
summons sent to his former address until after the date 
ofhearing. He deposes that he was not aware of the date 
of hearing, that it was his wish to defend and that he 
claims the money the subject of the complaint was not 
owing by him. 

On the 15th day ofMarch 1988 the learned Magistrate 
heard the matter in the absence of the appellant. He 
found the claim to have been proved on the employee's 
evidence and ordered the amount to be paid. There was 
no formal proof of service of notice of the time of 
hearing. 

The question, in these circumstances, is whether his 
Worship ought to have heard the matter in the absence 
of the appellant. There was before his Worship the 
appellant's intended plea of not guilty endorsed on the 
summons that was returned. There was also printed on 
the summons, however, words that indicated that the 
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onus was on the appellant to ascertain the new date of 
hearing and the following was printed on the back of the 
summons: 

Plea of Not Guilty. 
Should you desire to plead not guilty please 

endorse this summons in the place provided 
hereunder "I plead not guilty" and give your 
address for service of notices, sign and date where 
indicated and then return to the Court mentioned 
on the front of this form to reach it prior to the 
hearing date (it should be received by the Court no 
later than three days prior to that date). 

Note: (1) If you plead not guilty in the manner 
mentioned above the matter will not proceed on 
the date set out in this summons and it will not be 
necessary for you to attend at the Court. A time and 
date will be appointed by the Court for 
determination of the matter. 

(2) You and your witnesses will be required to 
attend the Court on the date of hearing, otherwise 
the matter may be dealt with in your absence on 
that date. 

(3) Note: (It remains your responsibility to 
ascertain the date of hearing). 

I understand the English language/or these 
provisions have been explained to me and I under- 
stand the plea I am making. 

Plea:  
(in your own handwriting) 

Address for Service of Notices is:  

Signed:  

Date:   
The following information should be provided 

to assist the Clerk in listing your case for 
hearing. 

It was here that the appellant supplied the 
information to which we have earlier referred as to the 
name of his solicitor, the number of witnesses he wished 
to call and his estimate of the time of hearing. 

It is unquestionably a rule of natural justice that a 
person in the position of the appellant is entitled to 
notice of the time of hearing — see generally Re Smith's 
Judicial Review of Administrative Action, 4th edn. pp. 196- 
198 and Whitmore and Aronson, Review of 
Administrative Action pp. 101-106. It is equally clear that 
the rule can be excluded in any particular case. The 
question is whether it has been excluded in this case. In 
our opinion it has not. There is no indication on the 
form that notice of the hearing will not be given to the 
defendant at his address of service. In the normal case it 
might be thought that this was the only use which would 
be made of the address for service. 

It is apparent that the Full Bench gave decisive weight 
to the note that it remains the defendant's respons- 
ibility to ascertain the date of hearing and it becomes 
necessary to examine the procedure prescribed by law 
to determine the extent to which it authorises the 
procedure set out in the summons. Section 83(8) of the 
Industrial Relations Act 1979 provides that unless 
otherwise prescribed the practice and procedure to be 
observed before an Industrial Magistrate shall be those 
observed in civil proceedings. There is no need to 
determine the meaning of this term as a procedure has 
been prescribed in the Industrial Arbitration 
(Industrial Magistrates') Regulations 1980 made under 
section 113 of the Industrial Relations Act 1979. 
Regulation 3(1) reads: 

3. (1) S abject to the Act and to these regulations, 
proceedings before an Industrial Magistrate and in 
particular the making of a complaint, the issue of a 
summons, the summoning of witnesses, the fees to 
be paid relating to any matter, the taking of 

evidence, the hearing and determination of a 
complaint and the costs and allowances to parties 
and witnesses shall be. with such modifications as 
circumstances require, those prescribed by the 
Justices Act 1902-1979, in respect of proceedings 
before justices for a simple offence. 

We shall also set out sub-regulations (2), (4) and (5) as 
these appear to repeat and possibly to an extent modify 
the procedure set out in ss. 42 and 43 of the Justices Act. 
These sub-regulations read: 

(2) Proceedings before an Industrial Magistrate 
shall be commenced by a complaint which may be 
made by the complainant in person or by his 
counsel or solicitor or other person authorised in 
that behalf. 

(4) Subject to section 103 of the Act. every 
complaint shall be in respect of one matter only, 
but if two or more matters of complaint are 
substantially in respect of the same act or omission 
on the part of the defendant, such matters may be 
joined in the one complaint. 

(5) The summons shall be directed to the 
defendant, and shall state shortly the matter of the 
complaint, and require him to appear at a certain 
time and place before such Industrial Magistrate 
as shall then be there to answer the complaint and 
to be further dealt with according to law. 

It would follow that the intent of these regulations is 
that the procedure is as set out in the Justices Act for a 
simple offence modified both as the circumstances of 
the case require and as the regulations themselves 
require. We would mention, in passing, that the method 
of service of the summons is different to that as 
prescribed by the Justices Act inasmuch as regulation 
(4) authorises as a form of service the leaving of it with 
some person apparently over the age of 16 years at the 
appellant's last known place of abode or, if he is 
principal in a business, at his last known place of 
business. The summons was in fact served in this 
manner at his place of business and the appellant 
received and endorsed it. 

The regulations which we have set out were gazetted 
in 1980 and the form of summons promulgated at that 
time in Form 2 of the regulations did not make 
provision for the fact that the hearing may not proceed 
on the date in the summons when the defendant was 
commanded to appear at court. It simply commanded 
him to appear on a certain date and it was assumed the 
trial would proceed on that date. The same was the 
position at that time under the Justices Act. If the trial 
could not proceed it would be adjourned to a fixed date 
in the presence of the defendant or by arrangement with 
the defendant. There were amendments to the Justices 
Act contained in the Justices Act Amendment Act 1981 
to allow for the situation that if the defendant pleaded 
not guilty there were difficulties in the trial proceeding 
on the return date of the summons and to avoid the 
necessity of the defendant appearing in court when the 
trial was not proceeding. The defendant was given the 
opportunity to notify his wish to plead not guilty and the 
procedure to be followed before Justices is now 
contained in a re-enactment of section 136 the relevant 
parts of which read: 

136. (1) A person on whom a summons for a 
simple offence that is not an indictable offence is 
served (in this section called 'the defendant') may, 
if he wishes to plead not guilty to the charge set out 
in that summons — 

(a) state — 
(i) that he wishes to plead not guilty to 

that charge; and 
(ii) the address for service on him of 

notices: 
and 
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(b) write his signature, 
in the place provided for the purpose in the 
duplicate of that summons received by him and, as 
soon as possible after receiving that duplicate, 
transmit it to the clerk of petty sessions in the place 
at which that summons is returnable. 

(2) Subject to subsection (3) of this section, if the 
clerk of petty sessions to whom a duly completed 
duplicate of the summons referred to in subsection 
(1) of this section has been transmitted under the 
latter subsection receives that duplicate before the 
time appointed by that summons for the hearing 
and determining of the complaint to which that 
summons relates — 

(a) that clerk of petty sessions or an officer 
authorised by him in writing for the 
purpose shall forthwith notify the 
complainant concerned of that receipt; 

(b) it shall not be necessary for the defendant 
or the complainant or for the witnesses, if 
any, or the solicitor or counsel, if any, of 
the defendant or the complainant to 
appear before the Court of Petty Sessions 
at that time; 

(c) that complaint shall not be heard at that 
time; and 

(d) the Justices shall fix a time and place for 
the hearing and determining of that 
complaint. 

(4) The clerk of petty sessions referred to in 
subsection (2) of this section or an officer 
authorised by him in writing for the purpose shall, 
as soon as the Justices have fixed under that 
subsection a time and place for the hearing and 
determining of the complaint concerned — 

(a) serve on the defendant notice in the 
prescribed form that he is required to 
attend at that time and place — 

(i) at the address for service on the 
defendant of notices stated by the 
defendant under subsection (1) (a) 
(ii) of this section; 

(5) The Justices hearing the complaint 
concerned at the time and place fixed under 
subsection (2) of this section — 

(a) may accept as proof of the service on the 
defendant of notice of that time and place 
the certificate in the prescribed form of 
the clerk of petty sessions concerned, or of 
an officer authorised by him in writing for 
the purpose, of the due posting by him of 
that notice under subsection (4) of this 
section; 

The Fourth Schedule to the Justices Act contains a 
form of complaint but does not contain a form of 
summons. Section 54 of the Act specified the contents of 
a summons and this was amended by the 1981 Act to 
accommodate the new procedures and section 54(d) in 
its amended form provided: 

(d) in the case of a summons for a simple offence 
that is not an indictable offence — 

(i) require the defendant, subject to 
sections 135 and 136 of this Act, to 
appear at a time and place appointed 
by that summons, before such Justices 
as shall then be there, to be dealt with 
according to law; and 

(ii) aclyise the defendant of the procedures 
wliich may be followed under sections 
135 and 136 of this Act in the 
circumstances described in those 
sections. 

In 1982 the Justices (Forms) Regulations 1982 were 
gazetted that did provide a form of summons consistent 
with the new procedure and the form of summons also 
explained the procedure to the defendant. 

■ In 1984 the Industrial Arbitration (Industrial 
Magistrates') Regulations were amended to provide for 
a similar procedure before the Industrial Magistrate. 
We do not know what procedure the Industrial 
Magistrate followed after the amendment to the Justices 
Act an d prior to the amendment to the Industrial 
Magistrates' regulations. It may have been open to say 
that the new procedure under the Justices Act would 
apply by reason of regulation 3(1). However, the aim of 
the amendment to the Industrial Magistrates' 
regulations was to authorise the new procedure. There 
was only one amendment to the regulations other than 
those dealing with forms and that is that the following 
words were deleted from sub-regulation (5); 

to answer the complaint and to be further dealt 
with according to law. 

The amended regulation required the defendant to 
appear before such Industrial Magistrate "as shall then 
be there". The other amendment was to promulgate a 
new form of complaint and summons to be issued in 
triplicate. The new summons was in many respects 
similar to the summons promulgated under the Justices 
Act regulations and in particular contained the same 
information in the first paragraph under the plea of not 
guilty which we have already set out, and they each 
contained notes (1) and (2) in the form we have already 
set out. However, the summons under the Justices Act 
did not contain the third note indicating it was the 
defendant's responsibility to ascertain the date of 
hearing. It would, in fact, be inconsistent with section 
136 of the Justices Act to have stated this by reason of the 
strict provisions requiring the defendant to be notified 
of the date of trial. 

One of the arguments submitted to the Full Bench 
and to this court was that the effect of the Industrial 
Magistrates' regulations in their present fonn is that the 
Justices Act is inapplicable as the procedure is dealt 
with exhaustively by the regulations so as to exclude the 
possibility of the Justices Act applying pursuant to the 
provisions of regulation 3(1). It was submitted that the 
promulgation of the new form of summons is a source 
of the procedure including the note that it is the 
defendant's responsibility to ascertain the date of 
hearing and we shall return to this submission in due 
course. 

The Full Bench received in evidence an affidavit 
from the appellant in which he deposed that he had not 
received notice of the date of hearing prior to the date of 
hearing. He appeared as a witness before the Full Bench 
and was cross-examined on his affidavit. He said in 
evidence that the letter that was addressed to him at his 
former residence at Coode Street was received by him 
after the date of hearing and probably on the 25th day of 
March. His evidence was that a relation of his lived at 
that house and brought the letter to him on or about the 
25th day of March. The appellant said that mail posted 
to his place of business was placed on a clip and left in 
the store-room for his wife or himself to deal with it, but 
that a week could elapse before it was attended to. He 
said that he had not received the letter addressed to his 
place of business. He conceded the possibility that it 
may have reached there and been mislaid. 

The Full Bench in their reasons said: 
The Respondent further submitted that the 

procedure set out in the Justices Act does not have 
to be complied with in that the provisions of 
Regulation 3 of the Industrial Arbitration 
(Industrial Magistrates') Regulations are 
expressed to be 'subject to the Act and to these 
Regulations'. The Regulations provide that the 
proceedings shall be commenced by complaint 
and for a summons to be issued in the form ofForm 
2 in the Schedule, the Regulations also provide for 
the manner of service of the summons. In short, in 
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the Respondent's submission, the Regulations 
provide a code for the issue and service of a 
summons and for fixing a hearing date and giving 
notice thereof, it follows because the matter is fully 
dealt with in the Regulations there is no room for 
applying the procedures set out in the Justices 
Act. 

In our opinion, the Appellant has failed to meet 
the onus which is cast upon him of showing that the 
appropriate procedures were not followed for and 
incidental to the exercise of the powers and juris- 
diction of the Industrial Magistrate. These matters 
appear to us to be prescribed by Regulation 3 of the 
Industrial Arbitration (Industrial Magistrates') 
Regulations 1980 as contained in Form 2 in the 
Schedule to the Regulations pursuant to sub- 
Regulation (7). 

The form was then described in detail and the 
reasons continued: 

The Form of Summons does not provide for 
advice to be given as to the date fixed for hearing, 
indeed the form contains the warning 'Note: (It 
remains your responsibility to ascertain the date of 
hearing)'. Nevertheless, it is consistent with the 
information contained in the form that when a date 
of hearing has been set. the defendant should be 
advised that that is the course which appears to 
have been followed in practice. Clearly in the 
present case, notice of the date on which the 
Industrial Magistrate intended to deal with the 
matter (if need be in the absence of the defendant) 
was directed to the Appellant and although it was 
not sent to the address for service of notices which 
he indicated on the form, it was sent to his place of 
business which we think must be takn to constitute 
valid service of a Notice of Hearing and that is 
contrary to the assertion in ground 1, the substance 
of which is that the Appellant was not given notice 
in the form required by the procedures set out in the 
Justices Act. In our opinion, those procedures have 
no application in the circumstances. In our 
opinion, ground 1 must fail. 

In our view, the respondent's submission that the 
note on the back of the summons, contained as it is for 
some unexplained reason, in parentheses, that it is the 
defendant's responsibility to ascertain the date of 
hearing is part of a proclaimed code of procedure so as 
to make the provisions of section 136 of the Justices Act 
inapplicable would impose a difficult responsibility on 
a defendant not otherwise aware of the procedure. It 
does not indicate when the date of hearing is to be fixed 
or when the defendant is to make the enquiries. In the 
present case there was only a 15 day period between the 
fixing of a date and the trial. The procedure that the 
defendant is to ascertain the date of hearing was not in 
fact followed by the court as the practice was to send out 
notices of the date of hearing. 

If it was intended to cast such an onus on the 
defendant then we would consider it would be 
necessary for that to be clearly spelled out in the 
regulations. In any event we do not consider the form 
gives a sufficient indication of its intent by reason of its 
having both an address for service of notices and the 
note that it is the defendant's responsibility to asertain 
the date of hearing. Even if the note and the form are to 
be read as part of the regulation (see Interpretation Act 
1984 section 31(2) and Pearce and Geddes, Statutory 
Interpretation in Australia [3rd edn.] p. 92) there still 
remains an issue of construction arising from the 
equivocal nature of their contents. 

The view to which we have come by reading the 
regulations themselves as they now are is that the 
service of the summons itself is governed by the 
regulations so as to make the Justices Act inapplicable. 
The amendment deleting the words to which we have 
referred from sub-regulation (5) is an indication that the 
matter may not proceed on the initial return date. The 
procedure to be followed in this event and the notice to 

which the defendant is entitled in respect of the further 
hearing is not dealt with by the regulations resulting in 
the Justices Act becoming applicable by reason of sub- 
regulation 3(1). We would consider therefore that the 
matter is governed by section 136 of the Justices Act 
requiring a notice of the date of hearing to be served on 
the defendant at his address for service and providing a 
method of proof of that notice which was not followed 
in this case. We would regard the section as one of 
procedure and if it was not strictly followed it would not 
deprive the Industrial Magistrate of jurisdiction, but it 
would not be open to him at law to proceed in the 
absence of the defendant unless he was satisfied that the 
defendant was personally aware of the date of hearing. 
If therefore, the prescribed procedures were not 
followed we would consider the onus would be on the 
complainant to show that the defendant himself was 
aware of the date before the matter could proceed. We 
do not consider this requirement would be satisfied 
merely by proving, which was not formally done in this 
case, that letters were sent to places other than the 
address for service, even though there is a probability 
that the defendant may receive the letters there. 

The position is that the defendant has shown that the 
prescribed procedures were not followed. We do not 
consider he was under any onus to satisfy the Full 
Bench that he was not served or not aware of the 
proceedings. The onus would be on the complainant 
and we do not consider that that has been discharged in 
this instance. We consider the learned Magistrate ought 
not to have proceeded with the hearing in the 
circumstances. The matter is strengthened in the 
present case as it was apparent from the information 
that he supplied that the appellant intended to contest 
the matter. It would be on these grounds that we would 
set aside the decision of the learned Magistrate and 
remit the matter for rehearing before the Industrial 
Magistrate. 

We would add that it would be our view that section 
136A of the Justices Act would be part of the procedure 
introduced by the Industrial Magistrates' regulations 
and that it would be open for a defendant in similar 
circumstances to make application under that section 
for a rehearing rather than go through the more onerous 
provisions of an appeal. We could well understand the 
appellant being reluctant to do that in these 
circumstances, however, by reason of some 
uncertainty. 

The third ground of appeal before the Full Bench 
was: 

Further and in the alternative, the complaint is 
an action to enforce a contract, not an Award, and 
asks the learned Industrial Magistrate to go 
beyond his jurisdiction, namely to take evidence 
upon the amount of work performed by Andrew 
Hamish Alberdi ('Alberdi') when the same is in 
dispute. Accordingly the complaint should be 
dismissed and the Orders made by the learned 
Industrial Magistrate quashed. 

The appellant referred to Coastal Districts 
Committee Amalgamated Society of Engineers. 
Industrial Association of Workers v. President and 
Members of Court of Arbitration WA (1921) 23 WALR 
87. The Full Bench in a useful and thorough analysis 
referred to this case and those that followed and also 
referred to the history and amendments to the relevant 
section of the legislation. Jurisdiction is now given to the 
Industrial Magistrate by reason of section 83 of the Act. 
The Full Bench in respect of this said: 

The application purports to be made in the 
prescribed manner pursuant to subsection (1) of 
section 83. The stipulated claim is for an amount of 
money but, notwithstanding that the complaint 
contained no formal request for enforcement of the 
Award, it obviously concerns proceedings of the 
kind referred to in subsection (4) of section 83. 
Clearly then, as a matter of construction, the 
Industrial Magistrate had jurisdiction to hear and 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

determine any application where the facts showed 
that there had been a contravention or failure to 
comply with the provision of an Award and he was 
free to order enforcement and where it was made to 
appear that the employee has not been paid by his 
employer the amount which he is entitled to under 
an Award, the Industrial Magistrate could validly 
order the employer to pay that amount. The clear 
words seem to us to empower an Industrial 
Magistrate to deal with the kind of questions which 
must have arisen in the case in question. 

Section 83 provides, for the present purposes, that 
where a person contravenes or fails to comply with the 
provisions of the award, any organisation or 
association named as a party to be heard may apply to 
an Industrial Magistrate for the enforcement of the 
award. We agree entirely with the conclusion of the Full 
Bench. If section 83 and the appropriate subsections are 
given their ordinary and natural meaning it must follow 
that his Worship had jurisdiction in this case. 

The allegation in this case was that the appellant 
failed to pay correct wages and overtime to Alberdi as 
required in accordance with certain specified clauses of 
the award. The fact that the complainant has to 
establish the facts does not detract from the reality that 
the essence of the complaint is a failure on the 
appellants part to comply with the award. 

We would allow the appeal and would remit the 
matter back to the Industrial Magistrate for a 
rehearing. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 6 of 1988. 
In the matter of an appeal from the 

decision of the Full Bench of the 
Western Australian Industrial Relations 
Commission given on 7 October 1988 in 

Matter No. 309 of 1988 between 
Gregory J.W. Blechynden trading as 
The Good, The Bad and The Ugly 

Mexican Restaurant, Appellant 
and 

Federated Liquor and Allied Industries 
Employees' Union of Australia, 

Western Australian Branch, 
Union of Workers, Respondent. 

BEFORE MR JUSTICE KENNEDY (Presiding Judge) 
MR JUSTICE PIDGEON 

MR JUSTICE NICHOLSON. 
Thursday, 16 March 1989. 

Order. 
HAVING heard Mr K. Robson of Counsel on behalf of 
the Appellant and Mr R.L. Le Miere of Counsel on 
behalf of the Respondent in the appeal herein from the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission given on 7 October 
1988 in Matter No. 309 of 1988, the Court doth hereby 
order the appeal be allowed and the matter remitted 
back to the Industrial Magistrate for rehearing. 

J. CARRIGG, 
Clerk of the Court. 

69 W.A.I.G. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Delivered: 31 October 1988 
CORAM: KENNEDY J. (Deputy President) 

ROWLAND & NICHOLSON JJ. 
Appeal No. 3 of 1988 

Between The Federated Miscellaneous Workers' Union 
of Australia Hospital, Service and Miscellaneous WA 

Branch, Appellant 
and 

The St John Ambulance Association in Western 
Australia (Incorporated), Respondent 

Ms C.L. Tan (instructed by Messrs Dwyer Durack) 
appeared for the appellant. 

No appearance for the respondent. 

Cases cited. 
Foley v. Padley (1984) 154 CLR 349. 
Livesey v. NSW Bar Association (1983) 151 CLR 
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Minister for Aboriginal Affairs v. Peko-Wallsend Ltd. 

(1986) 162 CLR 24. 
The Queen v. Australian Stevedoring Industry Board 

(1953) 88 CLR 100. 
The Queen v. Watson (1976) 136 CLR 248. 
R v. Sussex Justices, ex parte McCarthy (1924) 1 KB 

256. 
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Judgment of the Court. 
The parties to this appeal were parties to the 

Ambulance Service Employees Award No. 50 of 1968, 
Clause 11(6) of which provided that "[ajnnual leave 
shall be taken in accordance with the Agreed Annual 
Leave/Accrued Days Off Roster". Pursuant to the 
Award, employees were entitled to annual leave of eight 
weeks in each year. Initially, the respondent's roster 
provided for two periods of leave, each of four weeks per 
year, which the present appellant preferred: but more 
recently the respondent operated its preferred model of 
one period of eight weeks' leave annually for its 
employees. A dispute thereupon arose, which a 
compulsory conference pursuant to section 44 of the 
Industrial Relations Act 1979 failed to resolve. The 
matter in dispute, which was whether there existed an 
"Agreed Annual Leave/Accrued Days Off Roster" in 
terms of the Award, was then allocated to 
Commissioner Martin for hearing and determination, 
following an objection to the Commissioner before 
whom the unsuccessful conference had been 
conducted undertaking that task. 

Commissioner Martin found that, since the Award 
was amended in 1985, there had never been an "Agreed 
Annual Leave/Accrued Days Off Roster", and that the 
Award did not permit the period of annual leave to be 
split or broken up. Nevertheless, he went on to express 
the opinion that the roster proposed by the appellant 
was an impediment to the flexible rostering which was 
required by the respondent in order to maintain a viable 
and efficient public service, and that, if implemented, it 
could impose unrealistic and unnecessary costs upon 
the operations of that service. He then held that he did 
not have the jurisdiction to determine the matter of 
disagreement, and he therefore made no order. 

The respondent thereafter brought an application. 
No. 122 of 1988, seeking an amendment to the Award, in 
order to give effect to the findings made by the 
Commissioner, and it sought an abridgment of time for 
the hearing of that application. As the Full Bench 
expressed it the respondent "might have anticipated 
that the application could provide a jurisdictional basis 
to give effect to the employer's position on annual leave 
which Commissioner Martin's findings had favoured". 
The appellant therefore wrote to the Commissioner, 
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conveying its view that the application should be re- 
allocated within the Commission and requesting that 
he not proceed with it. 

At this time, employees of the respondent were taking 
industrial action and, on 18 February 1988, a further 
conference was conducted before Commissioner 
Martin. No transcript or agreed note of what was said at 
the conference was made available, a matter to which 
we refer later. It is, however, sufficient for the present 
purposes to accept that the Commissioner then 
indicated to the parties that the conference had been 
called pursuant to section 32 of the Act and that, due to 
his participation in the previous matter, the present 
matter would be reallocated to another Commissioner; 
but he said that he could not see anything prejudicial in 
the conference proceeding, particularly because time 
was passing and the dispute continued. No agreement 
could be reached in the course of the conference; but the 
parties evidently agreed to continue talking amongst 
themselves and. at that stage, the Commissioner asked 
the parties to get back to him later that day. Although 
there is no evidence of precisely what was said, it seems 
reasonably clear that the parties did report back to the 
Commissioner later that day, because that is what the 
Commissioner indicated in the order which he finally 
made. It is instructive to set out that order in full: 

Whereas an industrial matter was referred to the 
Commission pursuant to the Act on the 18th day of 
February 1988 and whereas a conference was held 
by the Commission on that day, between 
representatives of the abovementioned parties 
pursuant to section 32 of the Act in an endeavour to 
resolve the matter by conciliation, and whereas the 
representatives of the abovementioned parties 
continued to confer among themselves after the 
said conference was adjourned, and whereas the 
Commission was informed today by representatives of 
the parties that such discussions among themselves 
have failed to resolve the matter (our emphasis), and 
whereas since 8.00 a.m. on Sunday the 14th day of 
February 1988 employees of the employer 
employed subject to the provisions of the 
"Ambulance Service Employees" Award No. 50 of 
1968 as varied, have applied and continue to apply 
bans and limitations upon some tasks (and which 
tasks are specified in the schedule marked "A" and 
annexed hereto) which they customarily perform 
in support of their position upon the industrial 
matter referred to the Commission, and whereas it 
appears to the Commission that it is necessary to 
prevent the deterioration of industrial relations in 
respect of the matter until conciliation or arbitration 
has resolved the matter (again our emphasis), now 
therefore I, the undersigned, a Commissioner of 
the Western Australian Industrial Relations 
Commission, pursuant to the powers invested in 
me by the said Act do hereby Order:— 

1. That each employee, a member of or eligible 
to be a member of the organisation and 
employed by the employer subject to the 
provisions of the "Ambulance Service 
Employees" Award No. 50 of 1968 as varied, 
shall as soon as practicable after he or she 
becomes aware of the content of this Order 
but in any event no later than the 
commencement of the next shift for which 
he or she is rostered on Saturday 20 
February 1988, cease to participate in the 
bans and/or limitations described in the 
schedule marked "A" and annexed hereto. 

and 
2. That each such employee shall thereafter 

work in accordance with the lawful 
requirements of the employer in 
accordance with the contract of 
employment. 

and 

3. That the organisation shall take such steps 
as may be necessary whether pursuant to its 
rules as registered under the Act or 
otherwise to ensure that the provisions of 
Clauses 1 and 2 of this Order are complied 
with by its members. 

Dated at Perth this 19th day of February 1988. 

G.J. MARTIN. 
Commissioner. 

Schedule A to the order detailed the bans and 
limitations imposed by the respondent's employees. 

The appellant appealed to the Full Bench against the 
order made by Commissioner Martin on the following 
grounds: 

The Appellant believes that the said Order 
should be quashed for the following reasons. 

1. Application No. 122 of 1988 was filed on 
15 February and concerns the dispute between 
the parties concerning rosters for annual leave 
purposes. That matter has been the subject of a 
previous decision of the Commission as 
constituted by Martin C.. that being No. CR 
903 of 1987. dated 12 February 1988. In that 
matter, Martin C. dealt extensively with the 
merit of the dispute and found in the 
employer's favour, but then decided that he 
lacked jurisdiction to give effect to his 
reasoning. 

2. Upon the consequential filing by the 
employer of 122 of 1988, the Union indicated 
in writing to Martin C. its request that he not 
deal with 122 of 1988, but rather that the matter 
be reallocated within the Commission as the 
parties, or the public, might entertain a 
reasonable apprehension that he might not 
bring an impartial and unprejudiced mind to 
the matter. 

3. Notwithstanding the request, the 
Commission convened a conference pursuant 
to section 32 of the Act on 18 February 1988. At 
that conference, the Union renewed its 
request, but the Commission proceeded with 
the conference. At that conference, the 
Commissioner attempted to conciliate the 
matter in dispute between the parties. He did 
not indicate any intention to issue an Order. 
Further, the existence of any industrial action 
was not seen as central to the subject matter of 
the conference, nor said to be so by the 
Commissioner. 

4. At the conclusion of the conference the 
Commissioner requested from the parties a 
report as to the success or otherwise of any 
subsequent discussions following the 
conclusion of the conference. The 
Commissioner then indicated that he would 
not have anything further to do with the 
matter, and that it would be reallocated. 

5. At no time was the intention to issue an 
Order, nor the form of such Order discussed. 

6. The proceedings under Matter No. 122 of 
1988 were recently initiated, and the Appellant 
believes that Orders pursuant to section 32 
ought be used as a last resort. 

7. The Order does not assist the parties to 
reach agreement in the process of concilia- 
tion. 

The power to allocate and reallocate the work of the 
Commission is vested, by section 16 of the Act in the 
Chief Commissioner. At the time when Commissioner 
Martin made the order, the matter remained allocated 
to him. It was subsequently reallocated to another 
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Commissioner for him to determine the merits of the 
appellant's application for an amendment of the 
Award. The principal dispute between the parties, 
relating to the amendment of the Award, was then 
resolved. Although the appellant elected to continue its 
appeal to the Full Bench, the respondent indicated that, 
in the interests of industrial harmony, it did not wish to 
be heard because, as far as it was concerned, the matter 
had been settled. 

The problem of the absence of any transcript or 
agreed note of the proceedings before Commissioner 
Martin at the conference became apparent on the 
hearing of the appeal to the Full Bench. In the middle of 
its case, the advocate for the appellant offered to adduce 
evidence as to what had occurred at the conference. The 
President, having expressed some concern as to what he 
said was the unprecedented step of permitting oral 
evidence to be given before the Full Bench, indicated 
that the Full Bench was prepared to accept the 
advocate's oral submission as to what occurred. He 
also, quite rightly, pointed to the problems which the 
absence of the respondent created if evidence were to be 
adduced by the appellant at that stage. It is not 
suggested by the appellant that the Full Bench was 
incorrect in taking the course which it did. 

The advocate's statement of what occurred was as 
follows: 

Mr Commissioner Martin, in opening the 
conference, said it was a conference under section 
32. He said that, due to his participation in the 
previous matter, that particular matter would be 
reallocated away from him. He could not see 
anything prejudicial in those proceedings — 
namely the section 32 conference — going on and 
that was particularly because time was going by 
and the dispute was still happening. In concluding 
the conference the Commissioner said that he 
would pass it on to someone else. He did ask that 
the parties get back to him later that day but he said 
the matter would be passed on to someone else. 

I do not wish to stress the point if the commission 
is happy with leaving it at that but it seems to me 
that some evidence as to what Martin C did say — 
whether he did in fact disqualify himself — most 
probably needs to be adduced before the Full 
Bench, to deal with that particular ground of 
appeal because it is my submission that if his 
actions at that conference in making those two 
statements did constitute a disqualification then in 
my view he would be, I think the term is functus 
officio in respect of the application and therefore 
could not have done what he did, in any event. 

A question, which was not addressed by the 
appellant, arises as to the purpose of reporting back to 
Commissioner Martin if he were no longer dealing with 
the matter. In any event, the Full Bench dismissed the 
appeal, holding that the Commissioner was not functus 
officio. It also found that the order which he made was 
an appropriate one. 

The first ground of appeal to this Court is: 
The Full Bench erred in law in holding that 

Commissioner Martin had power to make the 
order which was subject of the decision made on 19 
February 1988 ("the order"). 

The Full Bench should have held that the 
Commissioner did not have the ' power 
because:— 

(a) The Commissioner having disqualified 
himself from dealing with the matter before 
him which was numbered 122 of 1988 there 
was no longer any industrial matter before 
him; 

(b) The Commissioner did not form any 
bona fide opinion that the order would prevent 
the deterioration of industrial relations in 
respect of the matter before him; 

(c) There were no reasonable grounds on 
which the Commission could form a bona fide 
opinion that the order would prevent the 
deterioration of industrial relations in the 
matter before him; 

(d) There was no evidence on which the 
Commissioner could form a bona fide opinion 
that the order would prevent the deterioration 
of industrial relations in the matter before 
him. 

The thrust of the appeal, as argued before the Full 
Bench, was that the order which the Commissioner 
made was beyond power for the reason that he did not 
come to the opinion, required by section 32, that the 
order would have the effect of preventing the 
deterioration of industrial relations in respect of the 
matter until conciliation or arbitration had resolved it. 
Secondly, it was said that the conduct of the 
Commissioner gave rise to a perception of bias, so that 
he should have disqualified himself from dealing with 
the matter. Having regard to the terms of the order, and 
to the statement of the circumstances provided by the 
appellant's advocate, the appellant appears simply to 
have misunderstood what the Commissioner was 
doing. He had agreed to the appellant's request to 
arrange for the reallocation of the substantive matter to 
another Commissioner; but that had still to be effected 
by the Chief Commissioner. The order which he made 
under section 32 of the Act was not made in connection 
with the merits of the substantive matter. It was an order 
directed, on its face, to achieving the purposes 
prescribed by section 32. It is difficult to understand 
how it could be thought to be anything else. We are not 
persuaded, on the material before us, that the 
Commissioner "disqualified himself from acting as he 
did. 

The Full Bench held that it could not reasonably be 
said that the Commissioner was not of the requisite 
opinion at the time when the order was made so as to 
justify the making of the order, and that the order set out 
everything which it was necessary to set out. We cannot 
usefully add anything to the reasons given by the Full 
Bench in this regard, with which reasons we are in 
agreement. We are in no position to make any finding as 
to the sufficiency of the grounds or of the evidence in 
support of the order, because we have not been told 
what information the Commissioner had. However, it 
certainly cannot be said that the order, on its face, was 
unreasonable. We reject the first ground of appeal. 

The second ground of appeal complains that the 
decision should have been quashed on the ground that 
the appellant was denied natural justice because: 

(a) Having regard to the circumstances leading 
up to the making of the decision, as found or 
accepted by the Full Bench, the parties or the 
public might reasonably suspect that 
Commissioner Martin might not resolve the matter 
before him with a fair and unprejudiced mind; 

(b) Commissioner Martin did not, before 
making the order, inform the Appellant of the 
order he proposed making and afford the 
Appellant a reasonable opportunity to be heard in 
relation to the proposed order. 

Even if it be accepted, for the purposes of this appeal, 
that. Commissioner Martin having expressed an 
opinion as to the merits of the roster proposed by the 
appellant after a full argument had been addressed to 
him by both parties, it might reasonably be suspected 
that he might not resolve the respondent's application 
"with a fair and unprejudiced mind", it certainly does 
not follow that, in making the type of interlocutory 
order which he did, pending the reallocation of the 
substantive matter, a similar suspicion could arise. His 
concern then was with the preventing of "the 
deterioration of industrial relations in respect of the 
matter until conciliation or arbitration has resolved the 
matter". We can find no reasonable basis for ground 
2(a). 
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The Full Bench found it unnecessary to take any 
evidence as to what occurred in the course of the critical 
conference, and the appellant has not sought to 
challenge the decision of the Full Bench not to allow 
further evidence to be called. The consequence is. 
however, that there are no facts before us upon which we 
can make any finding that there has been a denial of 
natural justice as asserted in ground 2(b). We do not 
know what took place before the Commissioner. The 
factual basis for this ground has not been made out. We 
should, however, add that an order made under section 
35, in contrast to other orders, is not required first to be 
drawn up as a minute to enable the parties to speak to it, 
and to enable the Commission to vary that minute —see 
section 35. 

In our opinion, the decision of the Full Bench was 
correct. The appeal should be dismissed. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Appeal No. 3 of 1988 
IN THE MATTER of an appeal against the decision of 
the Full Bench of the Western Australian Industrial 
Relations Commission given on 8 July 1988 in Matter 

No. 148 of 1988. 
Between The Federated Miscellaneous Workers' Union 
of Australia Hospital, Service and Miscellaneous WA 

Branch, Appellant 
and 

The St John Ambulance Association in Western 
Australia (Incorporated), Respondent 

BEFORE' 
Mr JUSTICE KENNEDY (Presiding Judge) 

Mr JUSTICE ROWLAND 
Mr JUSTICE NICHOLSON 

Monday, 31st day of October 1988. 

Order. 
HAVING heard Mr N.D. Pope of Counsel for the 
Appellant and there being no appearance on behalf of 
the Respondent in the appeal herein from the decision 
of the Full Bench of the Western Australian Industrial 
Relations Commission given on 8 July 1988 in Matter 
No. 148 of 1988, the Court doth hereby order the appeal 
be dismissed. 

J. CARRIGG. 
Clerk of the Court. 

FULL BENCH— 
Appeals against decision of 

Commission— 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 49. 
Boltons Pty Ltd and Others 

and 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia. 
No. 731 of 1988. 

F. Instone Co. & Others 
and 

Amalgamated Metal Workers and Shipwrights Union 
" of Western Australia. 

No. 732 of 1988 
BEFORE THE FULL BENCH. 

PRESIDENT P J. SHARKEY Esq. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER R.N. GEORGE 
3rd day of February 1989. 

Appeal against variation of an award — redundancy 
clause — insufficient evidence — appellant not 
part of 'metal industry' — separate award — low 
level of redundancies — question of nexus — flow- 
ons — independent assessment required on case 
by case basis considering comparative justice — 
appeal upheld. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. These were appeals against the orders of 
the Commission at first instance in matters No. 860 and 
861 of 1986 which by definition under the Industrial 
Relations Act 1979 (as amended) hereinafter called "the 
Act" constitute decisions. 

The appeals were brought against the whole of the 
orders in terms of which the Sheet Metal Workers 
Award No. 10 of 1973 and the Vehicle Builders Award 
No. 9 of 1971 were varied in accordance with the 
schedules to the orders of the Commission dated 8 July 
1988, and were heard together. 

The appellants seek an Order that the Orders dated 8 
July 1988 be quashed. The matters came before us under 
section 49 of the Act. 

There are 15 grounds of appeal in all. Summarised, 
they allege: 

1. That the Commission erred in fact and in law 
in finding that the reasons given by the 
majority of the Commission in Court Session 
in the State Termination Change and 
Redundancy Case (66 WAIG 580) were 
applicable to this application. 

2. That the Senior Commissioner erred in that he 
permitted variation to the award when there 
was insufficient evidence or no evidence upon 
which to do so. 

3. That the Commission erred in fact and in law 
in failing to consider or give effect to or proper 
effect to the provisions of section 26 of the 
Act. 

4. That the Commission erred in failing to attach 
any or sufficient weight to the fact that: 
(a) the appellant's industry was separate, and 

discrete and independent of the wider 
metal trades industry; 

(b) the level of redundancies in the 
appellant's industry was minuscule; 

(c) no problems were being experienced in 
the appellant's industry with respect to 
termination of employment; 
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(d) no problems were being experienced in 
the appellant's industry with respect to 
consultation with employees; 

(e) a considerable delay had taken place 
between that date on which the applicant 
lodged its application and the date on 
which the applicant proceeded with its 
application in the Commission. 

5. That the Commission also erred in fact and in 
law in not considering the evidence of Thomas 
Graham Porter. 

have their own separate awards and thus vehicle 
building does not form part of the general metal 
trades industry, in this state. 

(5) It was submitted, against that, that because 
this was a mere matter of convenience it did not 
alter the fact that the employees concerned were 
part of the wider metal trades industry and should 
not therefore be denied termination change and 
redundancy provisions. Implicitly, if not expressly, 
it would seem that that submission found favour 
with the Commission. 

(6) The Commissioner held that the 
Commission in Court Session has held constantly 
that employees in this state should receive 
conditions of employment that are neither ahead 
nor behind those conditions applying to a majority 
of their counterparts in the other states and 
federally. (That, of course, on the authorities which 
we cite, hereinafter is so. However, we observe that 
that did not mean that inequities should arise 
within the award system of this state.) 

6. That the Commission erred in failing to give 
consideration or effect or proper effect to the 
Wage Fixation Principles enunciated by the 
Commission from time to time. 

7. That the Commission failed to exercise a 
judicial discretion in relation to the 
application by merely adopting reasons 
applicable in the circumstances and 
conditions which may have no bearing to the 
application before him. 

It is of course a general rule of the Commission, that it 
is bound to follow a decision of the Commission in 
Court Session, and. more particularly, when effect is 
given to that decision by general order. The exception is, 
where in all fairness, the circumstances of a particular 
case require a departure from a condition of 
employment felt justified by the Commission in Court 
Session in the general case (see per Cort C. Bevron 
Fibreglass Pty Ltd v. AMWSU 64 WAIG 6 at 7). 

No evidence was adduced from witnesses in this 
matter by the applicant union in the first instance. 
However, evidence was adduced by the respondent 
from Mr Thomas Graham Porter [chief executive of a 
company called Howard Porter (1936) Pty Ltd], a 
company involved in the vehicle building industry, who 
gave evidence that "termination" in the industry has 
never really been a problem. It was more a case, he said, 
of being able to find sufficient people rather than 
having too many. In cross-examination he was of 
opinion that the metal fabrication and ship building 
industry were not part of the wider metal industry. 
However, he did admit that he regarded vehicle 
building as a multi-skilled trade. There was some 
difficulty, on Mr Porter's evidence, in retaining 
tradesmen who were lost from his enterprise to the 
metal fabrication industry, the ship building industry 
and other related industries. 

The applications, when considered by the 
Commission, were applications to amend the Sheet 
Metal Workers Award No. 10 of 1973 and the Vehicle 
Builders Award No. 9 of 1971 by inserting what are 
broadly called redundancy provisions. These appeared 
in the schedule to the applications, at first instance. 

The Commission's reasons which appear at page 15 
of the Appeal Book, were as follows, in summary: 

(1) Because of the reasons given by the majority 
of the Commission in Court Session in the State 
Termination Change and Redundancy Case, 
provisions the same as those in the Metal Trades 
(General) Award No. 13 of 1965 should be inserted 
into the subject award. 

(2) The Commission was reinforced in this 
conclusion having regard to the existence of 
termination change and redundancy provisions 
for metal trades employees in New South Wales, 
Victoria, South Australia, and federally. 

(3) The Federal Meat Industry Award, although 
it has several parts to it, covers all employees in the 
metal trades industry federally, thus, we infer it was 
thought by the Commission at first instance that 
there should be a follow on between that award and 
the subject awards in this case. 

(4) It was contended that, in this state, as distinct 
from the position generally, the vehicle building 
industry and the ship building and metal industry 

Statutory Provisions 
The application was brought properly pursuant to 

section 40, which gives the Commission power to vary 
an award. 

In particular, section 40(3)(b) provides that the 
Commission shall not within the specified term vary an 
award or any provision thereof as the case may be, 
unless and to the extent that: 

(i) it is satisfied that by reason of circumstances 
which have arisen since the time at which the 
specified term was fixed, it would be 
inequitable and just not to do so; 

(ii) on an application made under paragraph (a) it 
is satisfied that it is fair and right so to do; 
or 

(iii) t he parties to the award agree that the award or 
provision should be varied;... 

Variation in awards is governed by section 40 and 
therefore there is an onus on the applicant to satisfy the 
Commission. We would emphasise the onus upon the 
party seeking to vary, to satisfy the Commission. 

Further, Section 26 considerations enter into the 
matter. 

Nexus Matters 
In addition, there is the question of nexus which 

arises. 
There are a number of state awards which reflect the 

provisions of a parent award. Thus, when conditions in 
one award change, it is expected that those conditions 
may, subject to current Wage Fixing Principles, "flow- 
on" to the other. 

The standard award conditions in Western Australia 
are considered where applicable to be those in the State 
Metal Trades (General) Award, which follows the 
Federal Metal Industry Award. Having regard to the 
decisions by the Commission in Court Session referred 
to hereinafter, however, "redundancy" conditions 
could not be said to be standard award conditions. 

It was submitted that the Commission was not 
entitled to vary an award where the applicant fails to 
establish a need for that variation of that award. That is 
in accordance with section 40, we observe. 

It was also submitted that the Commission does not 
vary awards simply because a similar variation had 
been made by Commission in other states, or even in 
this state, on the basis of mate rial or evidence not placed 
before the Commission. 

In that context we were referred to the AMWSU v. 
Anchorage Butchers and Others 65 WAIG 881 (the first 
redundancy case) where the Commission confirmed 
the principle that an independent assessment had to be 
undertaken for the merits of each application brought 
before it on a case by case basis, in relation to the 
insertion of redundancy provisions in awards. 
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In addition, this approach was impliedly confirmed 
in Anchorage Butchers 66 WAIG 580 by the 
Commission in Court Session where it gave approval to 
the fact that the union had earnestly endeavoured to 
present a case which would not attract the type of 
criticism obtaining in the first case. In short it was 
submitted that variations are not there for the asking 
and a case has to be made for them. We agree as will 
appear later in these reasons. 

It was submitted that the Commission does not 
slavishly and blindly follow a decision in relation to 
another award where different conditions apply, and 
that knowledge of the circumstances surrounding any 
situation in the industry is most important in assessing 
the claim before it (see 66 WAIG 580 at 590 and 57 
WAIG 1840 at 1847). 

It was also submitted that the Commission is not 
performing its statutory obligation under section 26 if it 
disregards evidence placed before it and merely 
endorses a decision made by another tribunal (see 65 
WAIG 881 at 882,883 and 884). We are bound to say that 
the Commission at first instance did more than merely 
endorse the view of another tribunal. It relied on nexus 
and the unity of industry. 

It was submitted that there is a necessity for an 
independent appraisal of the conditions obtaining in 
the trade under consideration (see 66 WAIG 580-581 
and 65 WAIG 881 at 882-883. 

It was submitted that the Commission in this case 
merely repeated substantial portions of the reasons 
advanced in 66 WAIG 580 and the claim was in fact 
brought for no other reason than that the Full Federal 
Bench and the Commission in Court Session in 
Western Australia had inserted TCRprovisions into the 
Federal and State Metal Industry Awards. That is not so 
for the reasons which we have set out. 

For the respondent, it was submitted, that the 
following what was laid down in the Acosta Case (66 
WAIG 1570 at page 1571), the Full Bench should not 
exercise its discretion to intervene in this matter 
because the discretion had not miscarried. 

Conclusions 
The most significant case referred to was the Metal 

Trades Redundancy Case 66 WAIG 580. A five member 
Commission in Court Session heard that matter and in 
1986 in the majority decision was a unanimous one. 

At page 582, Collier C.C. agreed that the union's case 
had enabled the Commission to make an independent 
judgment of the merits of the claim in a philosophical 
and practical sense. 

At the commencement of those reasons for decision, 
the Commission in Court Session approved an earlier 
Commission in Court Session decision of 1 May 1985 
where a similar application in relation to the Federal 
Metal Industry Award with respect to the termination of 
employment, introduction of change and redundancy 
was rejected. The reasons for that occurring were, in fact 
13, as listed (see 65 WAIG 881-884). 

Amongst those considerations were the following: 
(1) Whether the Commission's practice of 

dealing with these matters on a case by case basis 
should be supplanted by a general prescription in 
an award was a matter which must be the subject of 
independent judgment based upon a 
consideration of merits and demerits of the 
proposal. 

(2) It was not sufficient to argue as the 
applicants did that the claims should be granted 
because that would contribute to a greater 
consistency between state and federal awards. 

(3) The onus rests upon the applicants to satisfy 
the Commission that their claims ought to be 
granted. They were proceedings in which the 
Commission was obliged to make an independent 
judgment of the merits of what was claimed in 
accordance with section 26 of the Act. T 
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(4) Provisions in the claims to allow employers 
to seek exemption from the redundancy scheme 
tended to underline the shortcomings oflegislating 
for redundancies on a uniform basis and to 
support the determination of such matters on an 
'ad hoc' basis. 

(5) The dismissal of the specific claims was not 
because the Commission was opposed to the idea 
that in a proper case employees should be 
compensated for loss of employment but because 
the material presented did not enable the 
Commission to make an assessment of the merits 
of those claims or of the need for such provisions 
and awards in this state and in particular in the 
awards before it. 

(6) The decision in the resultant order or orders 
existed as matters of industrial fact and could be 
taken into consideration by the Commission in 
dealing with particular cases of redundancy. They 
should not be adopted uncritically in any such 
proceedings and other relevant decisions or factors 
should not be ignored or accorded less than their 
proper weight in any such case. 

In that case it was also said (see page 582): 
Although the principle reason in support of 

the claim was said to be the nexus between the 
Federal Metal Industry Award and the State 
Metal Trades Award the union's claim 
extended well beyond the job protection 
provisions inserted in the former award as a 
result of the federal decisions referred to 
earlier. 

The Commission in the Metal Trades Redundancy 
Case also adopted the Watchmakers and Jewellers Case 
64 WAIG 1319. They said in the Metal Trades 
Redundancy Case 66 WAIG 580 at page 584: 

Because of the scope of the Federal Metal 
Industry Award throughout Australia and the 
decision of the Industrial Relations Commission 
of Victoria in its State Termination Change and 
Redundancy Case it now seems sensible for this 
Commission to include within its own award the 
provisions which should apply in termination 
situations so that rights and obligations are known 
to all. This will not prevent a consideration of 
individual cases on their merits as an employer, in 
a particular redundancy case, may make 
application to the Commission to have the general 
severence pay prescription varied on the grounds 
of incapacity to pay. 

In the Watchmakers Case 64 WAIG 1319 it was held 
that it was not necessary that a nexus must involve a 
precise relationship which firstly deals with an 
identical classification structure and identical rates 
between those classifications, and that was clearly the 
case here. 

In the Watchmakers Case, the Commission in Court 
Session held unanimously: 

We do not accept that the existence of a wage 
nexus between an award of this jurisdiction and 
the Metal Trades (General) Award is justification 
in itself for the granting of a reduction of hours to 38 
per week. 

In that case, it was also re-emphasised that employees 
in tljis state should be treated no less favourably than 
the majority of their counterparts elsewhere in the 
nation. By the same token they should not be treated 
more favourably. 

It was also said in that case, that, where a clear wage 
nexus exists between an award of this Commission and 
another award which provides a 38 hour week and 
where it is shown that the majority of the employees in 
similar occupations in Australia are enjoying those 
hours, a 'prima facie' case for the adoption of a 38 hour 
week in the state award was considered to exist. 

It was also said that, where the union's claim was 
based simply on the existence of nexus and no more, it 
would be refused. 
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The Metal Trades Award Redundancy Case was said, 
quite clearly, not to be a test case. 

In addition, the Commission in Court Session said: 
To sum up, we have reached the conclusion that 

the applicant union has discharged the onus upon 
it to satisfy the Commission that its claim should be 
granted to the extent that they merit job protection 
provisions in the Federal Metal Industry Award, 
(see 66 WAIG 585). 

In this case it was submitted by Mr Handmer that the 
Commission had determined the matter in accordance 
with section 26. It was also submitted by him that metal 
fabrication, boatbuilding and other associated types of 
industries are part of the wider metal trades industry. It 
was also held that the provisions sought an award to 
those accepted federally in New South Wales, Victoria 
and South Australia. The Senior Commissioner 
accepted the arguments that the awards to which the 
applications related cover part of the wider metal 
industry, it was submitted. It was submitted that the 
appellants have made no case that the Senior 
Commissioner did anything that would allow the Full 
Bench to substitute its discretion. 

The fact of the matter is that the Metal Trades 
Redundancy Case (op. cit.) contained an approval of the 
principle that applications to insert redundancy 
provisions in awards should be treated individually and 
individually justified. The Commission at first instance 
did not do so sufficiently, or at all. The vehicle building 
industry in this state is governed by a separate award. It 
is obvious that a consideration in these matters is and 
must be the need to ensure that there were, so far as 
possible, uniform conditions applicable to workers in 
an industry throughout the country if the 
preponderance of workers have those conditions, and 
the Commission was right to advert to it. However, as we 
have indicated above, that consideration is not 
sufficient. 

Certainly it is a strong consideration that employees 
in the state should be treated no less favourably than the 
majority and the Commission, at first instance, was 
right to give weight to it. That consideration was 
emphasised in the Metal Trades Redundancy Case (op. 
cit.), as we have said (supra.), but that is not all that was 
said in that case. We must emphasise that. 

It is clearly for the Commission, at first instance, to be 
satisfied individually, in these cases. It was particularly 
in this instance, necessary for the Commission to weigh 
the evidence adduced for the respondent and for the 
applicant, which it failed to do sufficiently, or at all. 

As we understand it, the Commission in Court 
Session decisions which we have mentioned above, 
affirm the onus on the Commission to be satisfied 
before a variation of award is permitted to allow the 
insertion of redundancy provisions, and, in particular, 
prescribe the sort of examination which should take 
place before the Commission is so satisfied. 

In this case, the Commission did not abdicate its 
judicial function nor did it fail to exercise its judicial 
function as the grounds of appeal allege, although it 
erred in other respects. 

The Commission was called upon to exercise its 
discretion to vary the award or not. 

The Full Bench is entitled to intervene in relation to a 
decision such as this which represents the exercise of a 
discretion and in certain circumstances (see the Acosta 
Case 66 WAIG 1570 at page 1571). 

In this case the Commission relied on: 
(1) Nexus. 
(2) The precedent in the Metal Trades awards in 

this state. 
(3) The assertion that this award related to the 

metal trades industry in the broad sense and thus 
employees in the vehicle industry should enjoy the 
same conditions as others covered by the Metal 
Trades award. 

(4) The existence of several provisions for metal 
trades employees of New South Wales, Victoria. 
South Australia and federally as it was entitled to 
do, but that could not be sufficient to satisfy it. 

There was not sufficient evidence that employees in 
the vehicle building industry or all of them in this state 
were part of the wider metal trades industry having 
regard to the fact that they had a separate award (even if 
that were the answer which it is not), and having regard 
to the evidence of Mr Porter. There was not sufficient 
evidence or material to satisfy the Commission that the 
variation should be made. 

The Commission erred in not requiring more 
evidence and in failing to make a sufficiently 
independent judgment. 

To that end there was, in addition, insufficient 
material for the Commissioner to come to the 
conclusion he did having regard to the sworn evidence 
of Mr Porter for the respondent. 

The Commission did not err in considering the 
existence of the coverage of the metal trades industry 
employees elsewhere, having regard to the Metal Trades 
Redundancy Case (op. cit.), but erred in attaching undue 
weight to that aspect. 

There was not sufficient on the material before the 
Commission, having regard to the industry, the 
conditions of the industry of this state and the 
establishment of the vehicle building industries as part 
of the metal trades industry, to establish those matters 
required to be established as laid down in the Metal 
Trades Redundancy Case (op. cit.). 

In the circumstances and for those reasons the 
Commission's discretion miscarried. 

We should also add what was said by Brinsden J. in 
FMWU v. FCU 65 WAIG 2033 and 2034. It should be 
unnecessary to say it. However, with the increasingly 
unhelpful use of appeal point advocacy, (at least in 
other jurisdictions), it maybe helpful to repeatwhatwas 
said by Brinsden J,: 

It is trite to say that in giving reasons for its 
decision, the Full Bench or any Court for that 
matter, cannot be expected to refer to each portion 
of the evidence nor should it be expected to refer to 
every reason advanced in argument as to why a 
certain course of conduct should be adopted. 
Indeed it may not be necessary to do any more than 
refer to one reason for refusing to adopt a course of 
conduct if that reason by itself is sufficiently 
important to justify refusal. 

It would be remiss of us also, if we did not advert to an 
allegation in addresses on behalf of the appellant, to the 
effect that the underlying intention of the legislature is 
that the Commission is to be the vehicle for 
reconciliation. It is and in this case it was. 

It was further implied that the Commission, at first 
instance, had not, put at its lowest, carried out that role. 
We feel bound to say, that, notwithstanding that we have 
disagreed with the decision of the Commission at first 
instance, the Commission clearly was endeavouring to 
act as a vehicle for reconciliation. To suggest otherwise 
as the appellant suggested, was quite wrong and 
thoroughly unhelpful. 

The appeal is upheld and the orders of Halliwell S.C. 
hereunder are quashed. 

Order accordingly. 
Appearances: Mr M.W. Odes (of Counsel) on behalf 

of the appellants. 
Mr R.W. Handmer on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Boltons Pty Ltd and Others 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. 

No. 731 of 1988. 
F. Instone Co. & Others 

and 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia. 
No. 732 of 1988 

BEFORE THE FULL BENCH. 
PRESIDENT PJ. SHARKEY Esq. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER R.N. GEORGE 

3rd day of February 1989. 

Order. 
THESE matters having come on for hearing before the 
Full Bench on the 17th day of November 1988 and 
having heard Mr M.W. Odes (of Counsel) on behalf of 
the appellants and Mr R.W. Handmer on behalf of the 
respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 23rd day of December 1988, wherein the Full 
Bench unanimously upheld the appeals and gave 
reasons therefor, it is this day the 23rd day of December 
1988 ordered that: 

1. the appeals be upheld; and 
2. the orders of the Commission dated the 8th 

day of July 1988 in matters No. 860 and 861 of 
1986 be quashed. 

By the Full Bench. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Grant Electrical Industries Pty Ltd. 

No. 788 of 1988. 
BEFORE THE FULL BENCH. 

PRESIDENT P.J. SHARKEY Esq. 
COMMISSIONER O.K. SALMON 

COMMISSIONER J.A. NEGUS 
23rd day of February 1989. 

Appeal — single employee terminated — question of 
redundancy — severance pay — termination due 
to change in demand for product — part of 
ordinary turnover of labour — job of terminated 
employee dissolved — work of terminated 
employee part of another worker's job — collective 
dismissal not a condition for redundancy —appeal 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal from the order of the 
Commission at first instance made on 20 July 1988 in 

which the appellant union sought to have the order 
made at first instance quashed. The genesis of the 
matter was a section 44 matter referred for 
determination. The Commissioner, in his reasons for 
decision, declined the applicant's request for a 
declaration that the company was liable to make 
payments to Mr J.D. Millist under the terms of the 
award and his decision was to dismiss the claim. 

The matter arose by virtue of an application by the 
union for a conference under section 44 in which it was 
claimed as follows:— 

(1) That Mr J.D. Millist was found to be 
redundant and had his employment 
terminated by the respondent on 12 February 
1988. 

(2) The applicant and respondent are now in 
dispute following a refusal by the respondent 
to meet a claim for seven weeks severance 
pay. 

(3) The assistance of the Commission is sought to 
resolve this dispute. 

The schedule (see page 269 of the Appeal Book), to the 
Memorandum of Matters for Hearing and Determina- 
tion Under section 44 signed by the Commission on 20 
April 1988 reads as follows:— 

The applicant claims that Mr J.D. Millist was 
found to be redundant and had his employment 
terminated by the respondent on 12 February 1988. 
The respondent denies the claim and says that Mr 
Millist was terminated in the course of the normal 
business of the company and his dismissal could 
not be seen to be redundancy and it is therefore not 
liable to make any payments under the award. 

The applicant union disagrees and says Mr 
Millist is entitled to payment for seven weeks 
severance pay. 

The Metal Trades (General) Award in Clause 
33A(l)(a) reads as follows:— 

Where an employer has made a definite decision 
that the employer no longer wishes the job the 
employee has been doing done by anyone and this 
is not due to the ordinary and customary turnover 
of labour and that decision may lead to 
termination of employment, the employer shall 
hold discussions with the employees directly 
affected and with their union or unions. 

The factual situation which is set out on page 5 of the 
Appeal Book appears in the reasons for decision of the 
Commission at first instance. 

The respondent. Grant Electrical Industries Pty Ltd 
was engaged in the business of manufacturing lifts and 
associated components such as switchboards and 
transformers. 

The company employs workers, amongst whom was 
Mr J.D. Millist. He was engaged as a fitter/welder and 
commenced employment with the company on 6 
August 1984. His duties were substantially involved in 
the manufacturing of Lift Counterweights. Apparently 
his services were terminated on or about 12 February 
1988 because there was a change in demand for the 
product he was working on with a subsequent reduction 
or loss in orders to the extent that the full-time 
engagement of an employee on that work was no longer 
necessary. 

The Commission, however, observed that it is 
common ground between the parties that the company 
was still involved in manufacturing Lift 
Counterweights, but at a lesser volume. The work which 
had been performed by Mr Millist was still being 
performed by another person. We do not know that that 
latter observation was open to the Commission at first 
instance. 

Put shortly the appeal is based on the allegation that 
the Commissioner failed to attach any or any sufficient 
weight respectively to the views expressed by Brown C., 
Bright J. and Maddern J. in various cases. 
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In the case of Brown C., it was AMWSU v. Horwood 
Bagshaw Ltd C No. 2479 of 1986, in the case of Bray C.J. 
and Bright J. it was The Queen v. The Industrial 
Commissioner of South Australia; ex pane Adelaide 
Milk Supply Co-Operative Ltd and Others (1977) ("The 
Amscol Case") 44 SAIR 1202 at 1205 and 1232. In the 
case of Maddern J. it was the Horwood Bagshaw 
Case. 

Put broadly, the reasons for the Commissioners 
dismissal of this matter appear at pages 11 and 12 of the 
Appeal Book and are as follows:— 

(1) Brown C., basing his decision on the dicta of 
the South Australian Supreme Court in the 
Amscol Case (op. cit), and on the reference to 
the Employment Protection Case 7 IR 273 
before Fisher J. the observations of the 
President, Maddern J. in his reasons for 
refusing the section 34 reference, are that the 
job on which the employee was engaged must 
be gone; so that, it is not done by any person; 
and that any individual whose services are 
terminated as a result of changes in ordinary 
and customary turnover when such retrench- 
ment is not one arising from a collective 
dismissal by the employer, is not entitled to the 
benefits of the clause. 

(2) The Commissioner applied those findings to 
the evidence and it is said that it was clear that 
the reasons for the termination was that the 
amount of orders for Lift Counterweights that 
Mr Millist was working on was reduced. 

If they had not been reduced he would still have been 
employed, but importantly the work which is still 
available and done on Lift Counterweights currently 
makes up the work of another employee. Thus, the 
employer still wishes the job to be done by another 
worker and it is work arising from contracts which var/ 
with the normal ebb and flow of the company's 
business. 

At first instance, in exhibit (H)(1) (page 44 of the 
Appeal Book), the respondent writing to the applicant 
union on 17 March 1988 observed;— 

The reason for termination was that the amount 
of orders for Lift Counterweights that Mr Millist 
was working on reduced. If the orders had not 
reduced Mr Millist would still be employed. That 
work which is available on Lift Counterweights 
currently makes up part of the work of another 
employee. 

(My underlining.) 
Mr Millist was employed primarily on the 

manufacture of Lift Counterweights and his 
service was satisfactory. 

In another letter dated 4 March 1988, on page 46 of the 
Appeal Book, the company advised:— 

The loss of your position was due to the loss of 
orders for the Lift Counterweights which you were 
working on, in fact, had we received orders for these 
you would still be working on this particular 
product. 

Termination, Change and Redundancy Case 1984. 
This decision was handed down on 2 August 1984. 

The Full Bench of the Australian Conciliation and 
Arbitration Commission which included Maddern J. 
and Brown C. dealt with a claim for redundancy pay. 
The Full Bench observed at page 33 of the 
decision:— 

Moreover the reason for the granting of 
additional notice to employees in the purpose of 
redundancy payments apply equally to redundant 
employees whatever be the cause of their 
termination. 

Employees no matter what the reasons for the 
redundancy, equally experience the 
inconvenience of hardship associated with 

searching for another job and/or the loss of 
compensation for non-transferable credits that 
have been built up such as sick leave and long 
service leave. 

The Full Bench, (at page 47 of its decision), said that it 
took notice of a number of decisions including the 
decision of Fisher J., a decision made in the context of 
the New South Wales Employment Protection Act, 
namely the Countdown Stores Case 7 IR 273 (op. 
cit). 

The Employment Protection Act of New South Wales 
did not cover inter alia:— 

(a) Terminations made in consequence of mis- 
conduct on the part of the employee. 

(b) Casual employment, employees not contin- 
ually employed by the employer for at least 12 
months and persons who remain employees 
upon transmission of the business. 

(c) Employees covered by an award or agreement 
which already includes a provision for 
severance pay. 

(d) Employees engaged for a specified period or 
task. 

(e) Employees engaged for a trial period. 

The Full Bench observed that the decision of Fisher J. 
in the Countdown Stores Case (op. cit.), applied only to 
terminations due to economic grounds, and went on to 
say:— 

Terminations due to "seasonal shifts in markets, 
loss of contracts or changes in contracts not 
relating to recession, changes in model or product, 
shifts in marketing emphasis" and the like are not 
included in cases involving "retrenchments due to 
technological change" and "retrenchments due to 
company reconstruction, mergers and takeovers" 
are expected to be dealt with "on the particular 
merits of the case rather than by way of broad 
prescription". 

Further, the decision would not automatically apply 
to industries which contemplate intermittency in 
employment where the rate includes a specific fact to 
compensate following the job. (See page 47.) 

The Full Bench observed at page 48:— 
We have already decided that our decision will 

apply to redundancy whatever the cause and we 
have decided that there should be a right to have 
the general prescription varied by order of the 
Commission where employers in particular cases 
argue that they do not have the capacity to pay. 

The Full Bench was of opinion that the general 
severance pay prescription should not be granted:— 

(a) Where termination is as a consequence of 
misconduct. 

(b) Where employees have been engaged for a 
specific job or contract to seasonal and/or 
casual employees. 

(c) In cases where provision is contained in the 
calculation of the wage rates for the itinerant 
nature of the work. 

(d) Where termination is within the context of an 
employee's retirement an employee should 
not be entitled to more than he would have 
earned had he proceeded on normal 
retirement. 

(e) Where employees are engaged on a trial 
basis. 

The State Redundancy Case 66 WAIG 580 referred to 
the Federal Redundancy Case and inserted conditions 
in the Metal Trades (General) Award. 

The question which really arose in this matter is 
whether the worker was the subject of a definite 
decision that the employer no longer wished the job that 
he had been doing done by anyone and this was not due 
to the ordinary and customary turnover of labour. 
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There was also the matter of whether the redundancy 
provisions are applicable when there is an individual 
termination and not a collective one. 

We also turn to the decision of Brown C. in the 
Honvood Bagshaw Case (op. cit.) and whether it ought 
to have been followed, and in any event what it held. 

In the supplementary decision to the Federal 
Redundancy Case (page 298 of Appeal Book 2) the Full 
Bench consisting of Sir John Moore, President. Mr 
Justice Maddern and Mr Commissioner Brown 
said:— 

In our decision, we made reference to a number 
of definitions of redundancy and our draft order 
was based on the definition of the Chief Justice, Mr 
Justice Bray, in the South Australian Supreme 
Court. Further, at page 33 of the decision we 
decided that there should not be any fundamental 
distinction, in principle, based on the causes of 
redundancy. 

Nevertheless, it was not our intention that the 
redundancy provisions should apply to the 
'ordinary and customary turnover of labour", an 
expression used by Mr Justice Fisher in his 
decision related to the Employment Protection 
Act in New South Wales. 

(My underlining.) 
The Full Bench went on to advert to the difficulty 

which they had in finding a suitable expression to make 
their intention clear and said:— 

There is no doubt that we did not intend the 
redundancy provisions to apply where an 
employee is dismissed for reasons relating to his/ 
her performance, or where termination is due to a 
normal feature of a business. 

(My underlining.) 
Furthermore they said:— 

There is an overlap between the definition of 
redundancy for the purposes of any award and the 
categories of employees exempted from severance 
pay. To some extent the same can be said for the 
provisions relating to the introduction of change. 

In the circumstances, we are prepared to provide 
that the redundancy provisions shall not apply 
where the termination of employment is "due to the 
ordinary and customary turnover of labour" but we 
will not include the other categories referred to by 
the employers. 

Page 299 of Appeal Book 2 reveals that Clause 33A is 
the same as that provision which occurs in the subject 
award. 

We now turn to the definition of redundancy devised 
by Bray J. and the source of the draft orders in this 
matter. 

The words "ordinary and customary turnover of 
labour" are certainly, as Mr Mitsopoulos submitted at 
first instance, "a direct take from the decision in the 
Federal Metal Industry Award (see page 36 of Appeal 
Book 1). They were in fact taken from the decision of 
Fisher J. in relation to the Employment Protection Act 
(op. cit). 

Brown C. also adverted to that definition in the 
Horwood Bagshaw Case (op. cit.). 

Distinguishable from this case is the case of AMWSU 
v. Fran Marine Services (WA) Pty Ltd 68 WAIG 894 
where George C. adverted to the various authorities and 
held that the applicant was dismissed on a considera- 
tion peculiar to him and not because the employer had 
made a definite decision that he no longer wished the 
job the employee had been doing done by anyone. 

Brown C. observed (see page 244 of the Appeal Book) 
in the Horwood Bagshaw Case (op. cit.), that the Full 
Bench of the Commission followed the Supreme Court 
of South Australia in the test case and that he did so 

again. In saying that he said that the employees 
dismissed for the reasons given by the company became 
redundant because the employer no longer desired to 
have performed the job which each employee was 
doing. The evidence was that the company was 
experiencing economic downturn but this appears to 
have been in the context of a major downturn in 
agriculture. Fisher J. quoted by Brown C. in the 
Horwood Bagshaw Case (op. cit.). at page 245 of Appeal 
Book 1, found:— 

The primary intention of the Employment 
Protection Act is to provide machinery to 
compensate for hardship which by severance 
payments can be directed to employees being 
dismissed because of circumstances beyond their 
control, predominantly the present economic 
recession but including technological changes, 
company reconstruction and takeovers. 

He then found from the evidence that not all 
employees dismissed would be entitled to benefit from 
it, among the latter being those dismissed "due to the 
ordinary and customary turnover of labour". We will 
turn to that in a little more detail later. 

Some assistance can also be derived from an 
unreported decision of Gray J. in the matter of McGarry 
v. Boonah Clothing Pty Ltd 80 ALR 824. In that case His 
Honour adverted to the Termination. Change and 
Redundancy Case (1984) 8 IR 34 and (1984) 9 IR 195. 
His Honour had cause to deal with Clause 51 of the 
Clothing Award couched in the same terms as the 
clause under consideration here. Eventually, having 
heard the evidence. His Honour decided that the 
dismissals were the result of a wish by the respondent 
that the job of the employees no longer be done by 
anyone. TTherefore fewer employees made fewer 
garments, so the jobs of the dismissed employees were 
not being done by anyone.No point was taken that the 
dismissals were due to the ordinary and customary 
turnover of labour. 

The net effect of the dismissals was a reduction in 
overall numbers of garments produced at the factory. 
This was because there were fewer people to produce 
them. There was evidence, therefore, to the effect that 
the reduction in the number of garments produced was 
not proportional to the reduction of employees. 
However, the average per employee was higher because 
the most productive employees were retained, but the 
remaining employees were not producing more 
garments than they were producing before. Although 
there is some factual difference between that case and 
this, we favour the approach of Gray J. 

Conclusion. 
In this case, Mr Millist whose service was satis- 

factory was dismissed because the amount of orders for 
Lift Counterweights which Mr Millist was working on 
were reduced. In other words, there was a fall off in 
work. There was no evidence that he was incompetent, 
in fact quite the contrai7. Gregor C. held that the 
important ingredients arising out of the decision of 
Brown C. which he based on the dicta of the South 
Australian Supreme Court in the Amscol Case and to 
Fisher J.'s observations and upon those of Maddern J. 
are that the job that the employee was engaged must be 
gone, so that it is not done by any person, and that any 
individual whose services are terminated as a result of 
change in ordinary and customary turnover, when such 
retrenchment is not one arising from a collective 
dismissal by the employer is not entitled to the benefits 
of the clause. 

Gregor C. held that it was obvious that, if orders had 
not been reduced Mr Millist would still have been 
employed, but importantly work which is still available 
and done on Lift Counterweights currently makes up 
the work of another employee. Thus, the employee still 
wishes the work to be done by another worker, and it is 
work arising from the contracts which vary with the 
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normal ebb and flow of the company's business. 
However, he does not wish Mr Millist's job to be done by 
another worker. 

In summary, the reasons for decision which were 
really attacked were that:— 

(1) The Commissioner had misdirected himself 
in relation to the law in this matter and in 
particular failed to find that Brown C. had 
accepted that wider causes of redundancy 
were remitted into the . scope of the 
redundancy clause by the Federal 
Commission. 

(2) He erred in reaching a conclusion that when a 
retrenchment is not one arising from a 
collective dismissal by the employer, then the 
employee retrenched is not entitled to 
redundancy benefits when evidence or 
insufficient evidence was unavailable to 
justify that conclusion. 

(3) He failed in placing emphasis on collective 
dismissal when considering retrenchments, 
despite that approach having been rejected by 
Brown C. and Maddern J. 

The core of redundancy, as it appears in Clause 33A, 
is as follows:— 

(1) The employer must have made a definite 
decision that he no longer wishes the job to be 
done by anyone. 

(2) This must not be due to the ordinary and 
customary turnover of labour. For example, a 
replacement of an employee with one set of 
skills by another with a different set of skills 
was held not to be a redundancy (see AMWSU 
v. Fran Marine Services (WA) Pty Ltd 68 
WAIG 894 per George C). 

The Industrial Appeal Court in Hamersley Iron Pty 
Ltd v. FEDFU 63 WAIG 607 provided another 
definition of redundancy per Wallace J. at page 
609:— 

The employee becomes redundant because the 
work he used to perform is no longer necessary for 
the employer's purposes. 

Clause 33A does not refer to "the work" but to "the 
job". The question, here, is, firstly, whether the 
employer made a definite decision that he no longer 
wished the job performed by the employee, Mr Millist, 
to be performed by anyone. One must distinguish 
between "work" and "job". In this case it is clear from 
the letter (page 44 of the Appeal Book), that the 
company did decide that the work which related to 
Counterweights performed was no longer required to be 
performed by Mr Millist, and, the loss of the position 
was due to the loss of orders for the Lift Counter- 
weights. It is not even clear whether the work, or part of 
it, formerly performed by Mr Millist was still being 
performed by someone. 

In addition, in the letter (page 44 of the Appeal Book) 
of 17 March 1988 to the applicant union, the reason for 
termination was that the amount of orders for Lift 
Counterweights that Mr Millist was working on was 
reduced. That work which was available on Lift 
Counterweights currently makes up part of the work of 
another employee. This is borne out by exhibit (1) 
which, inter alia, stated:— 

That work which is available on Lift Counter- 
weights currently makes up the work of another 
employee. 

This matter did not involve the exercise of a 
discretion by the Commission at first instance, but the 
interpretation of an award, so that the principles 
applying to discretionary judgments do not apply. 

In the circumstances, since the onus is on the 
applicant, we cannot be satisfied that this was not 
ordinary and customary turnover of labour. 

The applicant, in this matter, claimed that Mr Millist 
was found to be redundant and had his employment 
terminated by the respondent on 12 February 1988. 

The Commissioner was wrong in that he narrowed 
the definition of redundancy from that of Bright J., 
Brown C. said at page 243 of Appeal Book 2:— 

The evidence is that the company decided to 
dismiss some employees, but did not decide that it 
no longer wishes the job those employees had been 
doing to be done by anyone. 

Brown C. adopted what Bright J. said. 
There was no reference to collective dismissals in the 

decision of Brown C. and Maddern J. There was a non- 
collective dismissal mentioned by Fisher J. in 
Countdown Stores Case (op. cit). Fisher J. was prepared 
to make the order. There is no limit on the number of 
employees to which the principle applies. 

Mr Mitsopoulos agreed that the Commission, at first 
instance, exercised a discretionary power (see FMWU v. 
Sunny West Co-Operative Dairies Ltd and Others 45 
WAIG 246). He was not obliged to follow the.decision of 
a single Commissioner. 

Summary. 
There are a number of matters to which we should 

now advert:— 
(1) Whilst this Commission is not bound to follow 

precedent in the High Court, it may well be 
that if that is regarded as the common law of 
Australia, then the Commission is so bound, 
otherwise the use of non-binding precedent 
may still be necessary. 

(2) The Federal Termination change and 
Redundancy Case (op. cit.) is thefans et origo of 
redundancy clauses in awards under this 
Commission's jurisdiction and particularly, 
the subject clause. 

(3) Gregor C. attached importance to what Fisher 
J. said was the meaning of the words "ordinary 
and customary turnover of labour" arising 
from Maddern J.'s reasons for refusal to refer 
to the Horwood Bagshaw Case to the Full 
Bench. 

(4) Clearly as best expressed and as later adopted. 
Bright J.'s decision is at the heart of the matter 
as set out by Bray C.J. in the Amscol 
Case:— 

A consideration of the cases leads me to 
think that the question of redundancy of an 
employee is linked to the question of the 
continued utility of the job which he is 
performing. If I am right in this, then in its 
widest form the concept of redundancy 
connotes that an employee becomes 
redundant whenever (and for whatever 
reason) his employer no longer wishes to 
have performed the job which the employee 
was doing. 
The Full Bench applied this decision. 

(5) It was submitted that this was a discretionary 
judgment. In Norbis v. Norbis (65 ALR12) the 
High Court defined what discretion is. Mason 
and Deane J.J. said, at page 14:— 

Here, the order is discretionary because it 
depends on the application of a very general 
standard — what is just and equitable — 
which calls for an overall assessment in the 
light of the factors mentioned in section 
29(4), each of which in time calls for an 
assessment of circumstances. Because these 
assessments call for value judgments in 
respect of which there is room for 
reasonable differences of opinion, no 
particular opinion being uniquely right the 
making of the order involves the exercise of 
a judicial discretion. The contrast is with an 
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order, the making of which is dictated by the 
applied action of a fixed rule to the facts on 
which its operation depends. 
We adopt what was there said. 
The judgment, at first instance, in this 

matter was not a discretionary judgment but 
an exercise of the latter type referred to the 
dicta from Norbis v. Norbis (op. cit.). 

The Commission, at first instance, was 
required to apply a fixed rule, namely Clause 
33 A of the relevant award to a set of facts. What 
it did was interpret the meaning of the fixed 
rule, namely Clause 33 A of the relevant award, 
in accordance with decisions of other Courts 
and tribunals. It was those interpretations 
with which Mr Handmer took issue. 

(6) At page 47, of the Federal Redundancy Case 
the Full Bench referred to Fisher J.'s decision 
in detail. 

(7) It is noteworthy that Fisher J. did not include 
terminations due to seasonal shifts in market, 
loss of contracts not relating to recession, 
changes in model or product, shifts in 
marketing emphasis, in the notion of 
redundancy. 

The Commission specifically had regard to 
the Amscol Case (see page 95). The 
Employment Protection Act Case, the Trustee 
Officers Award Case and others. The Metal 
Trades (General) Award Case 66 WAIG 580 
inserted Clause 33A in the award. 

(8) As to the question of collectivity, it is clear that 
the employee, (in the singular), is entitled to 
the benefits of Clause 33A. The meaning is 
clear and unambiguous. There is no reference 
to a decision to be made or made by an 
employer as to a number of employees. There 
is no reference to an exemption for employers 
with less than 25 or 15 or six employees (for 
example). One would have expected that were 
collectivity to be a condition precedent to the 
operation of the clause, that referred to it 
would be express. 

(9) According to Maddern P. in the Horwood 
Bagshaw Case, section 34 decision (C No. 63 of 
1986), the words "ordinaiy and customary 
turnover of labour" in the Federal 
Redundancy Case were clearly meant to 
reflect the position adopted by Fisher J. in the 
Countdown Stores Case (op. cit.). 

(10) In the Horwood Bagshaw Case, per Brown C. 
(C Nos. 63 and 2479 of 1986) the respondent, 
the proprietor of an agricultural implement 
making factory dismissed a number of 
employees. The company (see Appeal Book 
page 243) was experiencing "an economic 
downturn which was caused by the factors that 
have affected and troubled our economy for 
some time and continue to do so". The factors 
relied on by the company such as increased 
production costs, interest rates etc. 

(11) Brown C. decided (see Appeal Book page 248) 
that one set of dismissed employees could be 
said to be caught up in ordinary and 
customary turnover, were not redundant and 
were persons caught by the market being 
down and there being a surplus of labour. 
There was evidence that apart from a drought 
where drastic measures are taken or 
Government measures do not work, then 
fluctuations in the workforce were nothing 
outstanding. 

However, those employees put off following 
a letter from the Managing Director of 6 
January 1986, which spoke of increased 
production costs, the US Farm Bill and its 

effects, a depressed rural industry, interest 
rates and the devaluation of the Australian 
doller. were held to be redundant. 

Thus, what is clear is as follows:— 
(a) Brown C. held that the respondent had 

decided to dismiss some employees, 
but did not decide that it no longer 
wished the job those employees had 
been doing to be done by anyone. Thus, 
the job was not redundant (see page 
17). 

(b) The Commission at first instance erred 
in this matter, in that he held that the 
employer must, pursuant to Clause 33 A 
"no longer wish the work to be done by 
anyone , whereas, it is the job which 
was referred to and we adopt what Gray 
J. said in this regard (op. cit.). In other 
words. Mr Millist's job vanished 
through lack of contracts, but the work 
in Counterweights remained with 
another employee. Put another way. 
"the work he used to perform is no 
longer necessary for the employer's 
purposes". The work he used to 
perform is his job. 

(c) The Commission, at first instance, 
erred in insisting that a collective 
dismissal was a condition precedent to 
the operation of Clause 33A when no 
such provision exists in the award. 

(d) The Commission, at first instance, did 
not err in holding that the termination 
of Mr Millist was due "to the ordinary 
and customary turnover of labour". It 
was clearly so within all of the 
authorities. That is because the 
termination was due to a loss of 
contracts which clearly were part of an 
ordinary and customary turnover of 
labour, not dissimilar to that involving 
the first lot of dismissed employees of 
Horwood Bagshaw. There was no 
evidence of technological change in the 
organisation, or of the economic down- 
turn features which Brown C. adverted 
to in the letter of 6 January 1986 from 
the managing director of Horwood 
Bagshaw to its employees, and referred 
to by us in paragraph (11) on page 14 
(supra), and which similarly were 
referred to in the Federal Redundancy 
Case and by Fisher J. (op. cit). 

What should be noted is that the definition of 
redundancy by Bright J., although followed by the 
Federal Full Bench in the Redundancy Decision (op. 
cit.), was amplified by the application of the dicta of 
Fisher J. (op. cit.) and in particular the use of the 
material words "ordinary course of business". 

Thus, Gregor C. did not finally err in any respect 
which would alter the decision which he made. 

This was a section 44 matter, but section 46, which 
exists, as we read it, to permit the interpretation of an 
award upon application in vacua and divorced from 
other proceedings does not preclude the exercise which 
the Commission embarked upon at first instance in this 
matter. 

We would dismiss the appeal. 

It may be of assistance if we indicated that in some 
circumstances where questions of an interpretation of 
an award might have a wide ranging effect upon parties 
in an industry or generally industrially, then 
consideration might be given by parties to asking the 
Commission to adjourn proceedings if they have 
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already been initiated under a provision other than 
section 46, so that section 46 proceedings and the use of 
regulation 14 can be prayed in aid. 

Order accordingly. 
Appearances: Mr R.W. Handmer on behalf of the 

appellant. 
Mr C. Mitsopoulos on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1989. 
Section 49. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Grant Electrical Industries Pty Ltd. 

No. 788 of 1988. 
BEFORE THE FULL BENCH 

PRESIDENT P.J. SHARKEY Esq. 
COMMISSIONER O.K. SALMON 
COMMISSIONER J.A. NEGUS. 

23rd day of February 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 29th day of November 1988 and having 
heard Mr R.W. Handmer on behalf of the appellant and 
Mr C. Mitsopoulos on behalf of the respondent and the 
Full Bench having reserved judgment on the matter and 
judgment being delivered on the 23rd day of February 
1989, wherein the Full Bench unanimously dismissed 
the appeal and gave reasons therefor, it is this day, the 
23rd day of of February 1989 ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Hamersley Iron Pty Ltd 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. 1310 of 1988. 
BEFORE THE FULL BENCH. 

PRESIDENT PJ. SHARKEY Esq. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER G.J. MARTIN 
22nd day of February 1989. 

Appeal — company housing — industrial matter — 
order of discovery — public interest not sufficient 
for appeal to lie — practice and procedure — . 
appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal against an order 
made by the Commission, at first instance, on 20 
September 1988 which read as follows: 

That the respondent produce a copy of the 
current housing scheme proposal and form of 
agreement for the sale of lots the subject of the 
housing scheme respectively described in Clauses 

10A(l)(a) and 10E(l)ofthe 7th Schedule of the Iron 
Ore (Hamersley Range) Agreement Amendment 
Act 1982 (No. 39 of 1982) to the applicants within 
two days of the date of this Order. 

The Order was made in the course of proceedings in 
this matter brought by the applicant unions. In those 
proceedings, they alleged that the respondent was 
requiring the purchase of a house from the respondent 
by the worker as a condition of the employment of the 
worker, alleging that this was industrially unfair and 
imposed exceedingly onerous obligations on the 
worker. They sought a declaration that the respondent 
should not, as a mandatory condition of employment 
by the respondent, require any worker eligible for 
membership of the applicant unions to purchase any 
real property from the respondent. Needless to say, the 
application was opposed by the respondent. 

As Counsel submitted to us, the question then arose 
by way of a preliminary matter, whether there was 
jurisdiction in the Commission to hear the matter, and 
more particularly, whether the matter was "an 
industrial matter" within the meaning of the Industrial 
Arbitration Act, 1979 (as amended) (hereinafter called 
"the Act"). 

By virtue of section 49 of the Act, an appeal lies to the 
Full Bench in the manner prescribed from decisions of 
the Commission. 

A decision is defined by section 7 of the Act in the 
following manner: 

"Decision" includes award, order, declaration or 
finding. 

By virtue of section 49(2), an appeal does not lie under 
this section from a "finding" unless, in the opinion of 
the Full Bench, the matter is of such importance that, in 
the public interest, an appeal should lie. 

A finding is thus a decision which can be appealed 
against. In addition, a finding is defined in section 7 to 
mean: 

A decision, determination or ruling made in the 
course of proceedings that does not finally decide, 
determine or dispose of the matter to which the 
proceedings relate. 

In this matter, it is clear that this was an order for 
discovery and that it could not, by any stretch of the 
imagination, be said to be a decision, determination or 
ruling which finally decided, determined or disposed of 
the matter. 

The proceedings certainly commenced. There were 
submissions and argument. It is clear therefore that the 
decision, determination or ruling was made in the 
course of proceedings. 

In that the decision herein was styled "an order", it 
still remains a finding because "a finding" includes "a 
decision" which in turn is defined to include "an order". 
It was, put simply, argued by Mr Jackson for the 
appellant that the Commissioner, at first instance, had 
erred because the documents ordered to be discovered 
were irrelevant. It was also submitted that sufficient 
documents necessary to determine the question had 
been discovered. 

It was not submitted that they were privileged. Merely 
because the documents involve the respondent 
company and a government, does not ipso facto make 
the matter of such importance that in the public interest 
an appeal should lie. In other words, the matter is not of 
that importance. 

. It would, of course, be unusual for an interlocutoty 
matter to fit that category. That is not to say that this 
would not occur from time to time. 

We will not attempt to define "public interest", which 
has a meaning which is quite obvious, although it has 
been judicially defined in other contexts from time to 
time [see R. v. Sussex Confirming Authority ex pane 
Tamplin & Sons Brewery (Brighton) Ltd (1937) 4 All ER 
106 and Woods v. Cinematograph Films Licensing 
Authority (1978) 1 NZLR 851 (SC) per McMullin J. at 
857], 
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As to importance, the matter is really an appeal 
against a normal sort of order for discovery. Thus, in our 
opinion, the matter is not of such importance that in the 
public interest an appeal should lie. We should also 
observe that for those reasons we are not called upon to 
decide whether the documents were relevant. 

There is another reason also, even if section 49(11) 
did not exist, why this appeal would fail. The High 
Court has recently said that an appellate Court will 
exercise particular caution in undertaking to review a 
decision on a matter of practice or procedure. The 
question of injustice flowing from the order appealed 
from, according to the High Court, would generally be a 
relevant and necessary consideration. No injustice was 
caused to the appellant from the decision of the primary 
judge, in the case before the High Court, when he 
allowed complex questions of disputed facts to go to 
trial [see Contender 1 Ltd v. LEP International Pty Ltd 
(1988) 63 ALJR 26 (HC)]. 

As to the words "practice" and "procedure", 
according to Lord Westbury LC in Attorney General v. 
Sillem (1862-64) 10 HLC 704 at page 723, [Minister for 
Army v. Parbury Henty & Co Pty Ltd (1945), 70 CLR459, 
per Latham CJ. at page 489], the common and ordinary 
sense of "practice" is "the rules that make or guide the 
cursus curiae, and regulate the proceedings of a cause 
within the walls of the Court itself. 

"Procedure" has a wider meaning. "Procedure in a 
suit includes the whole course of practice, from the 
issuing of the first process by which the suitors are 
brought before the Court to the execution of the last 
process on the final judgment" — per Erie CJ. in 
Attorney General v. Sillem (1863)2 H. &C. 431. at 627. In 
the appropriate context it comprehends all steps 
necessary to be taken in litigation for the establishment 
of a right in order that the right may be judicially 
recognised and declared in such manner as will enable 
the party asserting the right legally to enjoy it; it covers 
not only the acts of the judges of the Court, but also the 
acts of the officers of the Court which are necessary to 
give effect to judicial pronouncements". [White v. White 
(1947) ALR 342,^per cur, at page 344]. This was clearly the 
review of a matter of practice and procedure as defined. 
There was no or no sufficient suggestion that there was 
any injustice in the order appealed against, sufficient to 
require our interference. 

There is one other matter which deserves comment. It 
was submitted by Mr Jackson that, this order for 
discovery had been made, pursuant to section 27(1 )(o). 
That aspect was not fully argued, but we doubt that that 
power lies to make an order under section 27(1 )(o) 
during the course of proceedings. That is because the 
whole text of section 27(1 )(o) is devoted, it would seem, 
to orders with respect to matters of an interlocutory 
nature or matters pre-hearing. However, that matter 
was not fully argued and we do not finally decide it. In 
addition, pursuant to the Industrial Relations Act 
Regulations, [Regulation 80(4) in particular], power 
exists to enable the making of orders for discovery 
during the course of proceedings upon application, 
those regulations having been made pursuant to the 
power contained in section 113 of the Act. That would 
certainly empower the making of such an order as was 
made here. 

Thus, the appeal will be dismissed. 
Order accordingly. 

Appearances; Mr L.A. Jackson (of Counsel) and Mr 
A.J. Power (of Counsel) on behalf of the appellant. 

Mr M.R.B. Hemery (of Counsel) on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Hamersley Iron Pty Ltd 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. 1310 of 1988. 
BEFORE THE FULL BENCH. 

PRESIDENT P.J. SHARKEY Esq. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER G.J. MARTIN. 
22nd day of February 1989. 

Order. 
This matter having come on for hearing before the 

Full Bench on the 7th day of February 1989 and having 
heard Mr L.A. Jackson (of Counsel) and Mr A.J. Power 
(of Counsel) on behalf of the appellant and Mr M.R.B. 
Hemery (of Counsel) on behalf of the respondents and 
the Full Bench having reserved judgment on the matter 
and judgment being delivered on the 22nd day of 
February 1989, wherein the Full Bench unanimously 
dismissed the appeal and gave reasons therefor, it is this 
day, the 22nd day of February 1989 ordered that the 
appeal be dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

The Australian Workers' Union. 
West Australian Branch, Industrial Union of Workers 

and 
BHP Minerals Ltd. 
No. 1458 of 1988. 

BEFORE THE FULL BENCH. 
PRESIDENT P.J. SHARKEY Esq. 

COMMISSIONER S A KENNEDY. 
COMMISSIONER C.B. PARKS. 

17th day of March 1989. 

Appeal — termination of contract whilst on sickness 
and benefit plan — wrong question posed at first 
instance — new question cannot be raised during 
appeal —■ sick leave benefits cease on termination 
of contract — appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT; This is the unanimous decision of 
the Full Bench. This was an appeal by the appellant 
union against the decision of the Commission, at first 
instance, made on 6 October 1988 on the following 
grounds:— 

1. The Commission erred in law in determining 
that the provisions of Clause 25 of the Iron Ore 
Production and Processing Award (BHP 
Minerals Award) 1984 ceased to apply 
following termination of the employees 
contract. 

2. The Commission erred in law in determining 
that the respondent could avoid its obligation 
under the award by terminating an employees 
contract of employment. 
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3. The Commission erred in law in determining 
that an employee employed by the respond- 
ent and in relation to whom the respondent is 
bound by the award ceases to be entitled to 
accrued benefits under the award by virtue of 
the respondents unilateral decision to 
terminate the workers employment. 

4. Interpreted the provisions of the award too 
narrowly. 

5. Failed to give a beneficial construction to the 
award. 

This matter arose by virtue of section 49 of the 
Industrial Relations Act 1979 (as amended), hereinafter 
referred to as "the Act". 

Page 4 of the Appeal Book reveals that, at first 
instance, there was reference to the fact that a statement 
of facts giving rise to the application, and the question 
put to the Commission, were not filed pursuant to 
regulation 14 of the Industrial Relations Act 
Regulations. The facts were then orally set out. The 
following exchange, at first instance, took place 
between the appellant's advocate and the 
Commissioner, at first instance, (see page 5 of the 
Appeal Book):— 

So really the question to be answered is: Do the 
benefits payable pursuant to Clause 25.—Sick 
Leave and Accident Sickness Benefit Plan of the 
Iron Ore Production and Processing Award (BHP 
Minerals Award) 1984 continue despite 
termination of contract? 

That is correct. We are not arguing about the 
usual sickness — we are talking about the sickness 
and benefit plan, is the insured — like an insurance 
policy that covers a worker 24 hours a day, seven 
days a week whilst he is in the employ of BHP; so 
they were the facts which gave rise to this matter. 

Okay, and that is the specific question: Do 
benefits under the plan continue despite termina- 
tion of contract? 

That is correct, yes. 
All right. I am happy that we can go ahead and 

determine that particular issue, or interpret the 
award and answer that particular issue. 

It was submitted to us by Mr Brooksby, who appeared 
for the appellant, that the wrong question had been 
posed at first instance, and that the real question was 
whether the respondent could terminate the 
employment of an employee whilst he or she was on 
sickness benefits and therefore avoid paying any 
further sickness benefits. 

We heard argument in relation to this matter, and in 
particular adverted to section 49(4)(a) of the Act which 
provides:— 

An appeal under this section — 
(a) shall be heard and determined on the 

evidence and matters raised in the 
proceedings before the Commission; 

In the circumstances, we ruled that we would not hear 
argument on that question, since it was not the question 
put to the Commission at first instance for interpreta- 
tion. 

The Full Bench is conscious of section 6(c), in 
particular, of the Act which contains a principal object 
of the Act. That reads as follows:— 

To provide means for preventing and settling 
industrial disputes not resolved by amicable 
agreement, including threatened, impending and 
probable industrial disputes, with the maximum of 
expedition and the minimum of legal form and 
technicality; (my underlining). 

The Full Bench is also conscious of the provisions of 
section 26(1). which enjoin it to act according to equity, 
good conscience and the substantial merits of the case 
without regard to technicalities or legal forms (my 
underlining). Nonetheless, the Full Bench would err 

and cause an injustice if it allowed matters to be raised, 
in this instance, in the manner in which it was sought to 
raise them. 

The subject clause is Clause 25(9)(d)(ii) of the Iron 
Ore Production and Processing Award (BHP Minerals 
Award) 1984. The relevant subclauses of Clause 25 read 
as follows:— 

(1) Subject to the provisions of this clause, a 
worker is entitled to payment for non-attendance, 
on the grounds of personal ill health or injury, for 
not more than 80 ordinary hours during each year 
of continuous service. This entitlement shall 
accrue on a pro rata basis for each completed 
month of service and shall be entered on the 
employee's personnel record. 

(2) Any unused sick leave in any year shall be 
allowed in any subsequent year without 
diminution of the sick leave prescribed in respect 
of that year. 

(9) Employees' Accident, Sickness Benefit Plan 
— The employer shall provide protection for 
employees and subject to a worker s claim being 
bona fide shall pay the following benefits:— 

(e) The plan applies 24 hours per day seven 
days per week whilst the employee is on 
the payroll of the employer, unless 
otherwise specified. 

We should add that it was conceded by Mr Brooksby, 
in response to a question from us. that there was no 
foundation in ground 2 of the Notice of Appeal. 
Certainly, there appears to us to be no determination by 
the Commission at first instance, that the respondent 
could avoid its obligation under the award by 
terminating an employee's contract of employment. 
That matter might properly have been or might be the 
subject of an application or of other proceedings under 
other parts of the Act. 

The facts in this matter were that a Mr Arieoli had 
qualified for benefits under the scheme and was in 
receipt of those benefits when his employment was 
terminated by the respondent. 

Mr Brooksby submitted that the question put to the 
Commission, at first instance, should have been "Can 
the employer avoid his obligation under the sickness 
and benefit plan simply by terminating the employee's 
contract?" That is essentially a question of unfair 
dismissal. 

Mr Brooksby submitted that Clause 9(e) is a 
maturation clause. He conceded however, and we think, 
quite rightly, that there is a distinguishing feature 
between annual leave, long service leave and sick leave. 
These are rights which accrue and which are 
ascertainable at the time of a contract of employment 
being determined. However, they are different in 
quality from sickness benefits. 

Mr Jackson submitted that, as a matter of 
interpretation, the clause applied only to employees, 
and in addition to that, Mr Brooksby very correctly 
referred us to the case of Coal Mining Industry (Miners 
Award) 1959 1 FLR where aparticular employee was in 
receipt of sickness benefits, his employment was 
terminated and the Commonwealth Industrial Court 
found that it was open to the employer, providing the 
dismissal was fair, to terminate the employee's 
employment: the sick leave benefits would then cease 
even though the right to them had accrued. 

Mr Jackson submitted that pursuant to section 37 of 
the Act, awards apply to employees, not persons who 
used to be employees. Clause 3 also provides that the 
award:— 

... applies to all workers employed in that 
industry in any calling mentioned in this award. 

The word "employed" is of course a derivative of 
"employment" and "employed" means subject to a 
contract of employment, as he submitted. With that we 
would agree. 
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Certainly, as Mr Jackson submitted, an ex-employee 
can make a claim, but only with regard to benefits or 
entitlements which have accrued during the 
employment. 

The notion of sick leave is of a payment for non- 
attendance on the grounds of ill health and can only 
relate to non-attendance at work. Clause 25(9)(a) refers 
to various forms of disablement, and disablement must 
mean the disablement from the ability to perform work, 
and the work must mean work the subject of 
employment. 

Clause 25(9)(a)(ii) refers to "total and permanent 
disablement (other than disablement resulting from 
loss of sight and/or physical severance of hands or feet) 
from engaging in or attending to any profession, 
business or occupation whatsoever". 

In relation to Clause 25(9)(e), it was submitted that 
this was not a maturation clause. If it was then 
subclause (12) would be redundant. Subclause (12) 
provides:— 

The plan provides cover for accident and 
sickness which occurs or develops while the 
employee is in the employment of the employer. 

We would agree with that submission. As Latham CJ. 
said in Amalgamated Collieries of WA Limited v. True 
59 CLR 417 at 423, the action of the relationship of 
employer and employee depends upon an agreement 
between them and not upon any award. Thus, the 
existence of the obligations under an award in relation 
to a particular employer and employee depends always 
on the existence of a contract between them. 

The question is, of course, whether the benefits under 
the plan continue, notwithstanding the termination of 
the contract. 

The answer is that they cannot. That is, because, 
unless the contract so provides or the award which 
operated upon the contract so provides, there is no 
provision for the continuance of the benefits [see Corlett 
Bros Pty Ltd v. TWU of Australia, WA Branch (1975) 55 
WAIG 644], ■ 

In fact, the plan applies whilst the employee is on the 
payroll of the employer as Gregor C. found. There is of 
course nothing in Clause 25 which entitles any payment 
of sick payment after the termination of employment, 
and therefore whilst not on the payroll. The words of the 
clause are clear and unambiguous. 

All of those reasons really support what Gregor C. 
found. As to the termination and whether it was unfair, 
or even permissible whilst the employee was sick, [see 
McSharer v. Hospital Employees' Industrial Union of 
Workers, WA (1974) 54 WAIG 1545], those are matters 
which were not raised before Gregor C. He answered 
the question posed him correctly, in our view. 

We would dismiss this appeal. 
Order accordingly. 

Appearances: Mr J. Brooksby (of Counsel) on behalf 
of the appellant. 

Mr L.A Jackson (of Counsel) and Mr R.G. 
Woodward on behalf of the respondent. 
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The Australian Workers' Union, 
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and 
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No. 1458 of 1988. 

BEFORE THE FULL BENCH. 
PRESIDENT P.J. SHARKEY Esq. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER C.B. PARKS. 

17th day of March 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 14th day of February 1989 and having 
heard Mr J. Brooksby (of Counsel) on behalf of the 
appellant and Mr L.A. Jackson (of Counsel) and Mr 
R.G. Woodward on behalf of the respondent and the 
Full Bench having reserved judgment on the matter and 
judgment having been delivered on the 17th day of 
March 1989, wherein the Full Bench unanimously 
dismissed the appeal and gave reasons therefor, it is this 
day, the 17th day of March 1989 ordered that the appeal 
be dismissed. 

By the Full Bench. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Robe River Iron Associates 
and 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 

No. 660 of 1988. 
BEFORE THE FULL BENCH. 

PRESIDENT P.J. SHARKEY Esq. 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER S.A. KENNEDY 
28th day of February 1989. 

Alleged unfair dismissal — refusal to train "scab" 
labour — employment terminated — dismissal 
found to be unfair — reinstatement ordered — 
appeal — failure to obey lawful command — no 
summary dismissal — termination of contract with 
payment in lieu of wages — appeal upheld. 

Reasons for Decision. 
THE PRESIDENT: The appeal was against the 
decision of Salmon C. contained in an order made on 6 
July 1988 which, of course constitutes a decision for the 
purpose of the Industrial Relations Act 1979 (as 
amended), hereinafter called "the Act". The sections 
hereinafter referred to, are sections of that Act. The 
orders were:— 

1. That Robe River Iron Associates shall, 
forthwith, offer David Parker a contract of 
service as shovel operator on the same terms 
and conditions of employment as applied to 
him on 20 June 1988, prior to the termination 
of his contract of service. 
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2. That in the event that David Parker accepts a 
contract of service as specified in 1. hereof he 
shall, commencing on a day agreed between 
himself and Robe River Iron Associates, and 
in the event of no agreement then on a day to 
be determined by the Commission, be 
suspended from employment without pay for 
a period of five consecutive working days. 

3. That a contract of service between David 
Parker and Robe River Iron Associates 
resulting from this Order shall be deemed to 
be continuous between 20 June 1988 and the 
date of Parker's re-employment. 

4. That Robe River Iron Associates shall pay 
David Parker the equivalent of wages he 
would have earned in the period specified in 2. 
hereof, had he not been dismissed from 
employment on 20 June 1988. 

5. That there be liberty to apply to the parties in 
respect of Clause 2 hereof. 

The appellant, which was the respondent at first 
instance to this section 29 application now appeals. 

At first instance pursuant to section 29, by way of 
application dated 21 June 1988, the applicant made 
application for reinstatement in employment of one 
David Parker as shovel operator, a member of the 
applicant employed by the respondent alleging:— 

The applicant's member was summarily 
dismissed by the respondent on 20 June for 
declining to instruct scab labour in the operation of 
a shovel. The dismissal is unfair and 
unwarranted. 

The grounds of appeal appear at pages 2 and 3 of the 
Appeal Book. Those grounds are as follows:— 

1. The Commissioner attached undue weight to 
the cross-examination of Gilchrist. 

2. The.Commissioner erred in finding that the 
implication to be drawn from the cross- 
examination of Gilchrist was that fairness 
would have resulted had the company applied 
a lesser penalty than dismissal. 

3. The Commissioner erred in failing to attach 
sufficient weight to the fact that: 

(a) the employee was given a lawful 
instruction to train a fellow employee 
on five separate occasions; 

(b) the employee refused to obey on each 
occasion; 

(c) the explanation given by the employee 
for his refusal to obey was unaccept- 
able; 

(d) the employee persisted in his refusal to 
train the employee even if reinstated. 

4. The Commissioner erred in finding that the 
seriousness of the employee's refusal to obey a 
lawful instruction in the above circumstances 
was to be determined by having regard to the 
admissions of Gilchrist in cross- 
examination. 

5. The Commissioner attached undue weight to 
the good employment record of the employee 
over 15 months and to the fact that that record 
was not taken into consideration. 

6. The Commissioner erred in finding that the 
evidence did not show that the employment 
relationship of the employee and the company 
was destroyed. 

The reasons for decision of the Commissioner (pages 
10-12 of the Appeal Book), summarised as follows, are 
these:— 

(1) That the company acted unfairly in dis- 
missing Mr Parker in all of the circumstances 
according to the test prescribed in Kwinana 
Construction Case 34 WAIG 51 which is 

whether it was unfair having regard to the 
current standards of justice and fair play 
between employer and employee. 

(2) That having regard to Mr Gilchrisfs 
admissions in cross-examination, where he 
said that the refusal did not justify summary 
dismissal and that termination of employ- 
ment with payment in lieu of the prescribed 
period of notice was the appropriate action to 
take, the dismissal was not a fair way of 
dealing with Mr Parker. 

(3) Parker's good employment record of 15 
months service to 20 June 1988 and his 
attracting no criticism or admonition as an 
employee should have been taken into 
account. 

(4) The evidence did not show that the employ- 
ment relationship between the company and 
Mr Parker was destroyed. 

(5) Mr Gilchrist could have considered an 
alternative course of action having regard to 
Clause 6(13) of Agreement No. 10 of 1979 
although it was not a binding force in the 
present case, but was available as a guide to 
justice and fair play. 

(6) Salmon C. observed that the order which he 
would make, paid sufficient regard to the 
disciplinary questions raised in Parker's 
refusal to train Hutt. 

Some Principles. 
(1) (a) The principles which relate to the considera- 

tion of a matter of discretionary judgment such as this 
have been ventilated in a large number of cases. In 
particular, they were recently carefully considered and 
enunciated by O'Dea P. in Robe River Iron Associates v. 
AWU66WAIG 1571 (the Acosta Case) and approved by 
the Industrial Appeal Court. 

(b) However, I should observe that the Full Court of 
the Federal Court in Gregory v. Philip Morris Ltd 80 
ALR 455 was of opinion that a decision as to whether a 
dismissal was unfair was not a discretionary judgment. 
If that approach were used then House v. The King (55 
CLR 499) principles would not apply. 

(c) I apply what was said by O'Dea P. in (The Acosta 
Case) AWU v. Robe River Iron Associates 66 WAIG 
1571 in which he followed the Western Australian 
Industrial Appeal Court in Hamersley Iron Pty Ltd v. 
ADSTE 64 WAIG 852, by which decision I apprehend 
the Full Bench to be bound (particularly per Brinsden J. 
at 853), I repeat, albeit perhaps unnecessarily, the 
principles stated in House v. The King (op. cit.):— 

It is not enough that the Judges composing the 
appellate Court consider that, if they had been in 
the position of the primary Judge, they would have 
taken a different course. It must appear that some 
error has been made in exercising the discretion. If 
the Judge acts upon a wrong principle, if he allows 
extraneous or irrelevant matters to guide or effect 
him, if he mistakes the facts, if he does not take into 
account some material consideration, then his 
determination should be reviewed and the 
appellate Court may exercise its own discretion in 
substitution for his if it has the materials for doing 
so. It may not appear how the primary Judge's 
reasons are embodied in his order, but, if upon the 
facts it is unreasonable or plainly unjust, the 
appellate Court may infer that in some way there 
has been a failure properly to exercise the 
discretion which the law reposes in the Court at 
first instance. In such a case, although the nature of 
the error may not be discoverable, the exercise of 
the discretion is reviewed on the ground that a 
substantial wrong has in fact occurred. 

(d) It is not the role of the Full Bench to re-try this 
matter although a consideration of the facts as they 
emerged and the findings in some detail may be 
necessary, nonetheless. 
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(e) In addition, although it really should not need to 
be said, the role of the Full Bench on appeal is more 
particularly governed in the following manner (see 
FMWU v. FCU 65 WAIG 2033 at 2034 per Brinsden 
J.):- 

It is trite to say that in giving reasons for its 
decision, the Full Bench or any Court for that 
matter cannot be expected to refer to each portion 
of the evidence, nor should it be expected to refer to 
every reason advanced in argument as to why a 
certain course of conduct should be adopted. 

Indeed it may not be necessary to do any more 
than to refer to one reason for refusing to adopt a 
course of conduct if that reason by itself is 
sufficiently important to justify refusal. 

(2) I also refer to section 32(7) which, as Brinsden J. 
said, is really an expression of legislative policy or an 
exitation and adds little to section 26(1 )(a), and which 
really contemplates a case which is susceptible to 
resolution by negotiation or conciliation resulting in 
the acceptance of terms for settlement of a dispute. 
However, that necessarily involves a case which is one 
that is susceptible to resolution by negotiation or 
conciliation. It would seem, following what Brinsden J. 
said in Robe River Iron Associates v. AWU 67 WAIG 
320 at 321, that section 32(7) would have no application 
to this case. It was not, in any event argued before us. 

(3) The Commission, at first instance, of course, had 
to act in accordance with section 26, and the exercise of 
discretion herein has to be looked at against the 
background of that section, i.e. in particular, the 
requirement to act according to equity, good conscience 
and the substantial merits of the case without regard to 
technicalities or legal forms. 

(4) (a) The principle which governs the considera- 
tion as to whether a dismissal is unfair and which binds 
this Bench is that laid down in the Undercliffe Case 65 
WAIG 306, which is well known, but which I observe is 
the appropriate decision to follow, although the 
principle laid down in the Kwinana Construction Case 
(op. cit), of looking at industrial fair play does not seem 
to me to be significantly different. 

(b) There was some emphasis by Mr Schapper on a 
test of fair dealing or one similarly described. Where 
terms such as harsh, unjust, unreasonable or unfair are 
concerned, adjectival tyranny should be resisted (see 
Loty v. AWU [ 1971 ] AR (NSW) 95 at 99). I should also 
observe what Moore P. said in the Redundancy Case 
(1984) 8IR 34 that there was little difference between the 
two approaches. However the use of the word 
"reasonable" based on English authority is 
erroneous. 

(c) The question being investigated is not a question 
of the respective legal rights of the employer and the 
employee, but a question of whether the legal right of 
the employer has been exercised so harshly or 
oppressively against the employee as to amount to an 
abuse of that right (see per Brisden J. in the Undercliffe 
Case 65 WAIG 305 at 306, and see also per Kennedy J., 
citing what Walsh J. said in Northwest County Council 
v. Dunn (1971) 126 CLR 247 at 262, in the Undercliffe 
Case at page 387). The question under section 29 is not 
one involving a wrongful dismissal as such, but an 
unfair dismissal. 

(d) Further, proof of misconduct and the existence of 
the employer's lawful right to dismiss the employee 
does not conclude the matter if the exercise of that right 
was unconscionable. 

(e) I should also emphasise that it is not the province 
of the Commission to take over the function of the 
employer in relation to the selection and retention of 
employees, and it will intervene only where 
intervention is necessary to protect an employee against 
an unjust or unfair exercise of the employer's right of 
dismissal, a right which is as fundamental in the 
relationship of employer and employee as is the right of 
an employee to leave his/her employment. 

(f) Of course, in deciding whether the dismissal was 
unfair, it is not enough to look at the position only from 
the point of view of the employer, one must look at it 
also from the point of view of the employee. 

I say that because the focus in unfair dismissal cases 
is more often than not on the employer's decision to 
dismiss or not and not on the consequences of the 
worker. One element to consider in whether a dismissal 
is fair or not is whether an employee has suffered an 
injustice (see Polkey v. A.E. Dayton Services Ltd [1987] 3 
All ER 974 [HL]). This means that the Commission is 
required to undertake in such a case a proper evaluation 
of the fairness of the employer's action in terminating 
employment, but within the context of what we will call 
the Undercliffe principle, by which we are bound. 

(5) As to the question of onus in matters such as this, 
the onus is upon the applicant to demonstrate that the 
dismissal was unfair on the balance of probabilities (see 
Newmont Australia Ltd v. AWU 66 WAIG 678 at 679). 
However, there is an evidentiary onus within that 
context upon the employer to prove as justified a 
summary dismissal, if it has been contended that such 
has occurred. In this case, for reasons which appear 
hereinafter that onus was not discharged 

(6) Kennedy J. referred to the length of service of the 
workers in the Undercliffe case (op. cit.) and thus it was 
a valid matter for Salmon C. to advert to. In addition, in 
Gregory v. Philip Morris Ltd (op. cit.) it was said to be a 
proper matter to advert to. Questions of repudiation of 
the employer's authority and the length of past service 
of each employee were said to be relevant, and I would 
agree that they are. 

(7) I am aware that in Gregory's case the majority 
implicitly and Jenkinson J. explicitly applied a test of 
reasonableness. However, they did not advert to any of 
this State's authorities, nor those of South Australia or 
New South Wales. In addition, the citing of English 
authority in support of the proposition is invalid. 
"Reasonableness" is a specific concept under the 
English Employment Protection (Consolidation) Act 
1978, section 57, which involves the employer in 
establishing it (see for example Whitbread & Co v. Mills 
(EAT [UK] [1988] IRLR 501). 

It was submitted that, if a reasonable employer might 
reasonably dismiss the employee for the conduct 
concerned, the dismissal cannot be said to be unfair (see 
British Leyland UK Ltd v. Swift[1981] IRLR91). I am of 
opinion that it is wrong to apply the test of 
"reasonableness" to section 29 matters. To do so would 
be to ignore section 26 and the Undercliffe case. 

Obedience. 
(8) At common law, the lawful commands which an 

employee must obey were those which fell within the 
scope of the contract of service and were reasonable (see 
Australian Telecommunications Commission v. Hart 
43 ALR 165 per Fox and Sheppard J.J., and the cases 
cited therein, particularly R. v. Darling Island 
Stevedoring and Lighterage Co Ltd [1938] 60 CLR 601- 
602 per Dixon J). In that context it should be observed 
that, as a matter of law, a calculated and consistent 
course of disobedience will not be regarded as trivial 
and the wilful nature of the persistent refusal will justify 
a dismissal (see Barrett v. Women's Hospital Crown 
Street 1947 AR [NSW] 565 at 571). In addition, a refusal 
to obey a lawful and reasonable order which is 
sufficiently serious to justify summary dismissal 
amounts to repudiation of the contract of employment 
and summary dismissal is an acceptance of the 
repudiation (see Adami v. Maison deLuxe Ltd 1924 35 
CLR 143 at 148). 

(9) O'Dea P. said in Robe River Iron Associates v. 
AMWSU 68 WAIG 2661 (the Stott case): 

Proof of misconduct and the existence of the 
employer's lawful right to dismiss the employee 
does not conclude the matter if the exercise of that 
right was unconscionable. 
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O'Dea P. with whom Coleman C.C. agreed said: 
In my opinion, dismissal because of refusal to 

comply with a lawful and reasonable command 
without reasonable explanation would generally 
not be seen as offending against current standards 
of justice and fair play between employer and 
employee. It may be unfair in particular 
circumstances, but although the employee's 
conduct was out of character this was a case of 
persistent refusal and the evidence shows that Stott 
gave clear indications that he was aware of the 
possible consequence of refusing and continuing 
to refuse to do what he had been asked to do. 

It was therefore held, in that case, that the respondent 
had failed to establish that Stott's behaviour did not 
warrant summary dismissal, and that there was no 
obligation upon the employer to investigate that 
behaviour according to procedures specified in Clause 
6(13) of the agreement. 

It cannot be said here that there was an obligation 
upon the employer to investigate that behaviour 
according to the procedures specified in Clause 6( 13) of 
the agreement, since it was accepted by the Commission 
that the agreement did not in fact apply. However, in 
any event, there was a great deal of discussion between 
Mr Parker and representatives of the appellant over 
several days which constituted investigation and a 
hearing of the matter from his point of view. 

Dismissal. 
(10) A dismissal, as referred to in section 29, was 

defined in Metropolitan (Perth) Passenger Transport 
Trust v. Gersdorf (1981) WAIG 611 at 616 where the 
Industrial Appeal Court applying the dictum of Fair J. 
in Auckland Transport Board v. Nunes (1952) NZLR 
412 said as follows: 

The word "dismissal" may be used in the sense of 
peremptory or arbitrary dismissal or a dismissal 
after due notice or payment under the terms of a 
contract of employment. 

Section 29(b) gives jurisdiction to the Commission 
only if an employee claims that he has been unfairly 
dismissed from his employment. Thus there must be a 
dismissal as defined and it must be held to be unfair. 

(11) It is not possible to define with precision all of 
the circumstances which would make a dismissal 
"harsh", "unjust", "unreasonable" or "unfair". 

In addition, in deciding whether a dismissal was 
harsh, unjust or unreasonable all of the circumstances 
surrounding it must be considered and the court may 
look at subsequent events insofar as they assist in 
determining, ex post facto, the probable motives of the 
employer, or otherwise bear directly upon the 
circumstances or otherwise of a judgment arrived at, at 
the time of dismissal (see per Gray J. in Gregory v. Philip 
Morris Ltd 77 ALR 79). That would seem a more 
effective proposition than that adopted by the Full 
Bench of the Federal Court in the appeal from Gray J., 
but I adopt neither at this stage. 

The question whether a dismissal is harsh, 
unjust or unreasonable must be determined in the 
light of facts as they appear at the relevant time. If 
the relevant facts are not clear, it is the obligation of 
an employer bound by a provision such as 6(d)(vi) 
to establish those facts before dismissing an 
employee (see Gregory v. Philip Morris Ltd 
[Federal Court] 80 ALR 455). 

(12) The length and record of service of an employee, 
and his or her age and family circumstances are 
undoubtedly relevant factors in considering whether a 
purported dismissal is unfair, harsh, unjust or 
unreasonable. However, it would not be considered that 
the longest and best of employment records and the 
work needy of family circumstances could operate to 
make any employee immune from dismissal for any 
reason. Close attention must also be paid to the 
immediate causes of an attempt to dismiss (see Gregory 
v. Philip Morris Ltd 77 ALR 79 at 100). 

I agree with and adopt that proposition. Whether an 
employer dismisses without following a fair procedure, 
whether the same is prescribed by agreement or statute, 
or whether indeed the procedure was fair in any event 
was a matter which ought to be considered in 
determining whether a dismissal was unfair or not, 
because a failure to adopt a fair procedure may taint the 
dismissal process and cause an injustice. That would 
seem to me to be a self evident proposition. 

This may not be achievable in all cases and the 
procedures applicable may depend on the 
circumstances of the case (see Gregory's case (op. cit.) 
However, dismissals without providing an opportunity 
to explain and dismissals for incompetence without 
giving proper supervision and training have been held 
to be unfair. The failure to adopt a correct procedure 
may not be practical or may be unnecessary given the 
circumstances of a particular case (see also Polkey's 
case [op. cit.]). However, those circumstances may not 
be frequent. Nonetheless, such a failure is a serious 
consideration in any case involving section 29. 

This trend has arisen in England in the context of 
reasonableness, but I do not think that the absence of 
that concept here means that what I have said is wrong 
for the purposes of section 29. 

Factual Matters. 
The factual situation, as it appears from the transcript 

in the Appeal Book herein, requires a brief 
consideration. David Parker was a shovel operator 
employed by the appellant at Robe River Iron 
Associates from 23 February 1987 to 20 June 1988 when 
these events occurred. He was employed from 1500- 
0233 hours on shift on 20 June 1988. This was the day 
before the application at first instance was made. At 9.50 
Mr Gray the foreman brought a trainee Barry Hutt to 
the shovel and Mr Parker was instructed to train Mr 
Hutt in the use of the shovel which he refused to do, 
saying that he did not like him. The Commission found 
that in fact Mr Hutt was regarded as scab labour and the 
instruction to train him was the reason for this event 
occurring. That, in fact, was the evidence of Mr Gray at 
page 47 of the Appeal Book. He was asked to reconsider 
and still refused to train Mr Hutt. Mr Parker was well 
aware as he admitted on the evidence that he was 
putting himself in a hard position but still refused to 
train Mr Hutt (see page 22 of the Appeal Book). 

At page 22 of the Appeal Book, Mr Parker's evidence 
appears as follows: 

Mr Gilchrist asked me if I was refusing to take a 
trainee and I said "Yes, I am". 

He said, "Well that's refusing to take a directive" 
and I said "I realise that. I wish to give 40 hours 
notice". He said "I am not accepting your notice. I 
am terminating you on the spot as from now"... I 
said "Well so be it, sir" and I walked out of the 
office. They arranged to get me a ride home. 

Why did you say you were giving 40 hours notice? 
Because I could see the position I was in. They were 
going to sack me. It is common knowledge on the 
job up there if you refuse an order. 

You could see what was going to happen and you 
said, "I am giving 40 hours notice" and Gilchrist 
said "No you're not, it's too late, you are terminated 
on the spot'? 

Two days later, in response to a note from Mr Russell 
Tipper, the mine manager, Mr Parker saw that 
gentleman who told him that he had called him in to 
explain why he had been terminated. Mr Tipper said 
that it was not for "gross misconduct". He said "What 
happened was less than that". Mr Tipper explained that 
"It was just because I did not carry out a directive", 
according to Mr Parker. Mr Tipper explained to Mr 
Parker that if he would like to give 40 hours notice as 
then, he could leave town with a clean rocord but if he 
did not he would leave with a black mark against his 
name. Mr Parker declined on the basis that there was 
already an application with the Commission. 
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Mr Tipper was not called to give evidence. It was clear 
on the evidence that whether the dismissal was 
summary or not if it were a dismissal it arose because of 
a failure to obey a lawful command. That was the 
evidence of Mr Gilchrist and Mr Gray, as well as Mr 
Parker. 

Issues. 
There are four major questions in this matter: 

(1) Whether there was a dismissal, at all. 
(2) Whether there was a summary dismissal as a 

matter of fact. 
(3) Whether the dismissal, (if dismissal it was. as 

defined in Gersdorf s case), was unfair within the 
meaning of section 29 as defined in the Undercliffe 
Case (op. cit.) 

The facts in this matter, put shortly, reveal the 
following: 

(1) There was a purported summary dismissal of 
Mr Parker by Mr Gilchrist for misconduct in that 
he refused although asked on several occasions 
over a period of 40 minutes and given the chance to 
reconsider it to train Mr Hutt. It was said that this 
was a persistent refusal, it was a refusal over a short 
period of time. 

(2) Mr Parker was well aware of the 
consequences of his act. 

(3) In the course of discussions, Mr Parker 
purported to terminate the contract by giving 40 
hours notice. This was in accordance with the 
"agreement" referred to in this matter which, in 
fact, as I understand, does not bind the parties, but 
which they seem to have treated as binding, in 
some respects. 

It was subsequently denied in evidence that Mr 
Parker was summarily dismissed and in fact he was 
offered 40 hours notice commencing from two days 
after the purported summary dismissal, by Mr 
Tipper. 

(5) In the end result, he was paid out 40 hours 
wages in lieu of notice and there was an effective 
acceptance of the notice originally given by him. 

(6) If there were a repudiation of the contract by 
wilful disobedience or failure to perform the 
contract, except subject to other conditions, then, 
either, there was not a summary dismissal or, 
alternatively, on the evidence, there was a 
summary dismissal which was an acceptance of 
the repudiation but which was later waived. 

Conclusions. 
(1) It was submitted to us that, objectively, there was 

wilful misconduct. That may well have been the case. 
However, a contract exists between parties and is not 
terminated by some objective view of it. A contract of 
employment is, in general, terminated by the acts of the 
parties just as it is created by the acts of the parties. 

(2) In the circumstances, there was not a summary 
dismissal in that there was no acceptance of the act of 
disobedience but a decision to termin ate the contract, as 
admitted by Mr Gilchrist not on the grounds of gross 
misconduct but on the grounds of some other scale of 
misconduct not sufficient to constitute a breach of the 
contract. A refusal to obey a lawful and reasonable 
order which is sufficiently serious to justify summary 
dismissal amounts to repudiation of the contract of 
employment, and summary dismissal is an acceptance 
of that repudiation. Thus Mr Gilchrist's evidence was 
very relevant. As a fact and at law there was no summary 
dismissal. 

(3) However, there was sufficient evi dence in the case 
to motivate the employer to purport to terminate the 
agreement by pay in lieu of notice, and not to proceed 
with the purported dismissal. 

(4) The factual situation was peculiar in this case. Mr 
Parker refused to carry out a lawful and reasonable 
order to train a trainee worker. The order was lawful 
because it was within the framework of the contract of 
employment. It was not dissented from as unreasonable 
and notwithstanding the late hour when the request was 
made, there was no other evidence which might brand it 
as unreasonable. The fact that he was being directed to 
train scab labour may have been an unreasonable 
direction, depending on the circumstances. However, 
that mere fact without more evidence is not sufficient to 
establish unreasonableness. 

(5) Mr Parker's refusal was a deliberate and 
considered one. He admitted to knowing the 
consequences, and even when he was cross examined at 
the original hearing, he would not even say that he 
would train Mr Hutt if he remained in employment, 
although he conceded that he would allow Mr Hutt 
onto the machine and in the cabin. 

(6) There was, after he was asked to comply with the 
order, a repeated number of requests for him to 
reconsider. I might say that the mere repetition over any 
period of time of the same order, which is disobeyed, 
does not necessarily mean misconduct although it 
might. The frequent repetition of an order might be, for 
example, for evidentiary purposes only. However, in 
this case Mr Parker was well aware of the possible 
consequences, namely dismissal. 

(7) In this case, there was the deliberate refusal to 
obey an order of some consequence. 

(8) What happened in this matter was. on the 
evidence, that Mr Parker, after a series of requests 
refused to take Mr Hutt as a trainee and said that he 
wished to give 40 hours notice. Mr Gilchrist said, "I am 
not accepting your notice, I am terminating you on the 
spot as from now". It was two days later that Mr Tipper, 
the mine manager and Mr Gilchrist's superior, offered 
him 40 hours notice (see page 22 and 23 of the 
transcript), saying that he could then leave town 
without any black mark against his name. At that stage 
he told Mr Tipper that he wished to retain his 
employment with Robe River Iron Asociates. He said 
that it was already going through the Commission and 
he wished to follow that line of approach. The 
appellant's employees then brought his termination 
papers around but he refused to accept. 

(9) There is no doubt that Mr Parker refused to obey a 
lawful and reasonable order. Commissioner Salmon 
found on Mr Gray's evidence that this was because Mr 
Hutt was a "scab". 

(10) In cross-examination during the proceedings at 
first instance, Mr Parker would not unequivocally say 
that he would train Mr Hutt even now or during the 
period of the 40 hours notice given by him, had that 
been accepted. That is significant. He asserted that he 
had been terminated, because his resignation was not 
accepted. It is clear on Mr Gilchrist's evidence that Mr 
Parker was not summarily dismissed, or if it were that, 
that was unilaterally revoked. That evidence was 
elicited in cross-examination and proper attention 
should be paid to it. The upshot was that Mr Parker's act 
was not regarded as gross misconduct, constituting 
grounds for summary dismissal, and there was a clear 
finding open that he was not summarily dismissed. 
However at page 64 of the Appeal Book, Mr Gilchrist 
says that Mr Parker refused to accept his notice of 
termination, but the appellant terminated the contract 
with 40 hours notice, or rather said that Mr Parker 
would be paid in lieu of 40 hours notice (see page 66 of 
the Appeal Book). This was said to be justified because 
he had refused to carry out a lawful command, and if 
this state of affairs was allowed to occur then the place 
would grind to a halt. The series of events therefore 
included a unilateral repudiation by way of notice 
under the contract which was not accepted. This was 
immediately supplanted by a "termination" for 
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misconduct by the employer, followed by a withdrawal 
of that by the employer and a substitution for it of 40 
hours pay in lieu of notice and dismissal. 

The onus of course lies on the applicant union to 
prove that this event occurred, and there is an 
evidentiary onus on the respondent to prove that there 
was summary dismissal. 

(11) In the light of Mr Gilchrist's evidence which was 
quite clear, there was no summary dismissal, or if there 
was, it was withdrawn and the onus of an evidentiary 
nature on the employer has not been discharged. 

However, as I have said, the onus lies on the applicant 
union to prove that there was an unfair dismissal. It was 
clearly on the evidence not a summary dismissal, but 
there was a dismissal which had as its genesis Mr 
Parker's failure to obey a reasonable and lawful order. 
In the circumstances, his giving of notice was accepted 
albeit two days later, or alternatively there was a 
dismissal which in the circumstances was 
accompanied by a payment of liquidated damages. 

It is not in the circumstances correct to submit that 
one must objectively say whether a wilful disobedience 
occurred. One judges whether there was sufficient 
wilful disobedience to constitute a repudiation of the 
contract justifying summary dismissal. However, the 
termination of the contract in those circumstances is a 
matter for the parties. Clearly, there was not a summary 
dismissal, but a dismissal with pay in lieu of 40 hours 
notice, following a unilateral termination. 

The law would appear to be that if an employee is 
"dismissed without notice but with money in lieu, what 
he received is, as a matter of law, damages for breach of 
contract". If a contract provides that the employee's 
service can be determined by the giving of notice in 
writing on either side or the payment of salary in lieu 
thereof, then there is not a breach (see Rex Stewart 
Jeffries Parker Ginsberg Ltd v. Parker and Dixon v. 
Stenor Ltd EAT [UK] referred to in 1988 IRLR 455). 

In this case, on the finding of the Commissioner, 
Industrial Agreement No. 10 of 1979 referred to, was not 
operative and there was no evidence that it was. 

The Commission at first instance made something of 
the "agreement" being a guide to what might be 
industrial fair play in the circumstances. 

It was that which motivated him no doubt to propose 
a suspension of five days. 

I consider the following matters: 
(1) The fact that the employer in this matter did 

consult with the employee and hear his side, which 
is a matter of some consequence as I have indicated 
above. 

(2) The employee was an employee with a good 
record over a period of about a year. The 
Commission was entitled to take that into account 
and ought to have. 

(3) There was no willingness, even now, on the 
part of the employee to obey a lawful and to all 
intents and purposes, reasonable direction. 

(4) The employee himself purported to 
terminate the contract, rather than perform the 
direction. 

(5) The employer did not intend to train Mr Hutt 
and therefore did not intend to perform the 
contract. He in effect gave notice of a contract of 
employment to be performed on different terms. 

(6) There was no or no sufficient evidence of the 
background of disputation which might dilute the 
effect of the employee's act of failure to comply. 

(7) There was a dismissal with payment in lieu 
of one week's wages. 

(8) There was not an agreement between the 
parties to terminate although the cumulative effect 
of their acts added up to this as a matter of fact not 
law. 

(9) The employee at no time indicated any 
intention to comply with the direction and train Mr 
Hutt. 

(10) The employer accepted that the conduct: did 
not merit summary dismissal and unilaterally 
withdrew the purported summary dismissal. 

(11) A week's notice seems to have been agreed 
on by both parties as appropriate to terminate if 
termination was to occur other than by summary 
dismissal. 

(12) The giving of notice with pay in lieu was a 
breach by the employer with damages in lieu, on 
the authorities. However, it was not unfair. 

(13) In the absence of evidence from the 
applicant union, one cannot say that the 
circumstances arose from some oppression of the 
employee which coloured his refusal to obey. 

(14) In addition, having regard to his attitude 
not to comply and indeed his unilateral attempt to 
terminate the contract, and in particular his refusal 
to comply during the period of 40 hours, then no 
injustice was done to Mr Parker. Nor, having 
regard to the substantial nature of the failure to 
obey, was it unjust to dismiss him, even having 
regard to his past record of employment, which was 
reasonable but not overwhelming in the context of 
his refusal to obey. 

(15) Further, the dismissal was in the end not a 
summary dismissal but a termination of the 
contract by a week's pay in lieu of notice. It was 
clearly within the authorities, a dismissal. 

(16) The respondent took reasonable steps on 
two occasions to discuss the matter with Mr Parker 
and give him a chance to put his side of it. There 
was a fair inquiry and a fair opportunity for Mr 
Parker to put his point of view. 

(17) In the circumstances, even if the suspension 
were a measure of fair play, the decision by the 
respondent not to avail him itself of it was justified, 
having regard to Mr Parker's expressed attitude. 
Put bluntly, the parties relationship had reached a 
stage where it was practically at an end. To 
terminate it was not unfair as it was done. 

(18) I do not agree as alleged that the 
Commission, at first instance, erred or attached 
undue weight to the evidence of Mr Gilchrist. That 
evidence clearly revealed that the appellant had by 
not conferring and by withdrawing the summary 
dismissal, a fact confirmed by Mr Tipper, Mr 
Gilchrist's superior, that the act of alleged 
repudiation by Mr Parker was not accepted. 

If there were an error it was because the 
Commission did not so find. 

Indeed, I should observe that had Mr Parker's 
own purported notice of termination not been 
accepted merely so that he might have been 
summarily dismissed, then that may well have 
been an unfair dismissal. However, as the evidence 
revealed, it was because during the period of 
purported notice of 40 hours, Mr Parker would 
clearly still not train Mr Hutt. 

(19) The Commission, at first instance, did err in 
finding that the implication to be drawn from the 
cross-examination of Mr Gilchrist was that 
fairness would have resulted had the company not 
dismissed Mr Parker, because Mr Gilchrist's 
evidence corroborated that. Although the 
appellant did not regard Mr Parker's misconduct 
as gross, it was still of such a nature that the 
contract from its point of view should be 
terminated. That, having regard to Mr Parker's 
own offer to terminate the contract, was 
reasonable. 

(20) It matters not that the Commission did not 
give weight to the fact that the instruction was given 
to Mr Parker on four different occasions, because 
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they were all within a short space of time, not over a 
period such as five weeks or three months. These 
were really a repetition of one instruction. 

What was fundamental to the question of 
fairness was that Mr Parker wished to unilaterally 
alter the contract, (a serious matter), by not 
complying with the instruction and declining to 
say that he would alter his mind. 

No sufficient weight was attached to that by the 
Commission. In the circumstances, as against that 
fact, the Commission, at first instance, attached too 
much weight to Mr Parker's employment record 
which was not that long a record of employment, in 
any event. 

(21) In addition, the Commission did place too 
much weight on Mr Gilchrist's evidence that 
summary dismissal was not appropriate. He did 
not say, nor did Mr Tipper, on the evidence, say 
that dismissal was not appropriate, only that 
summary dismissal was not appropriate. 

(22) In the circumstances, even if suspension 
were an available remedy, the parties had both 
reached a stage, where the contract was to all 
intents and purposes ended. 

Questions (1), (2) and (3) on page 14 (supra) are 
answered: 

(1) Yes. 
(2) No. 
(3) No. 

In the circumstances, if it constituted a dismissal, it 
was not unfair. 

For those reasons, the discretion of the Commission 
at first instance miscarried. 

There is no rule of law that an employee engaged for a 
weekly salary is entitled to only one week's notice. 
However, in these circumstances that notice or pay in 
lieu was what both the parties used, or purported to use, 
Mr Parker when he purported to give notice, and the 
appellant when it did terminate the contract. 

The dismissal which occurred, and was not 
summary, was not unfair, harsh or oppressive nor did it 
create an injustice. 

The Commissioner's discretion miscarried for the 
reasons which I have set out above. The decision should 
be quashed and an order issued accordingly. 

SENIOR COMMISSIONER: I have had the advantage 
of reading the Reasons for Decision of His Honour, the 
President and fully concur with those reasons for 
conclusion. However, one issue requires comment. 
That issue is whether an employer, having been given 
notice of intention to end the contract of employment 
by an employee, is able to refuse to accept such notice 
and instead dismiss the employee for misconduct, 
which action in turn grounds a claim for unfair 
termination. 

The facts are not disputed by the parties and are that 
whilst Mr Parker was operating a shovel he was 
contacted by his foreman at approximately 10.10 p.m. 
who sought and obtained permission from Mr Parker to 
board the shovel. The foreman brought with him a 
trainee shovel operator and instructed Mr Parker that 
he (Parker) was to train him in shovel operations. Mr 
Parker refused to do so saying "No. I can't accept him. I 
don't like the guy and I don't want to tram him" 
(Transcript page 5). After refusing several times to 
reconsider his answer Mr Parker was transported to the 
office of the Production Manager Mr A, Gilchrist by his 
foreman Mr Gray. Mr Parker's uncontroverted 
evidence is that: 

Mr Schapper: You went into the office and Mr 
Gilchrist was there. Was anyone else there?... Yes, 
Bill Gray, the foreman and myselLThere were only 
three of us. 

What happened? ... Mr Gilchrist asked me if I 
was refusing to take a trainee and I said "Yes, I am". 
He said, "Well that's refusing to take a directive" 
and I said "I realise that. I wish to give 40 hours notice". 
He said, "/ am not accepting your notice. I am 
terminating you on the spot as from now". 

Why did you say you were giving 40 hours notice?... 
Because I could see the position I was in. They were 
going to sack me. It is common knowledge on the 
job up there — if you refuse an order. 

You could see what was going to happen and you 
said,'7am giving40 hours notice" and Gilchrist said, 
"Noyou're not. It's too late. You are terminated on the 
spot"?.. . That's right, sir." 

(Emphasis added). 

Under cross-examination Mr Parker stated inter 
alia: 

And in fact my instructions are that Gilchrist 
told you specifically that if you did not change your 
mind, you would be terminated? ... No, sir. He did 
not. I had given notice before he ever mentioned the 
word terminated. 

Right. You said that you would give notice. That is 
correct, as far as my instructions are concerned?... I 
gave 40 hours notice. 

He then said something to the effect that that was 
not good enough. Is that correct? ... That's correct. 

You had then said to Mr Gilchrist that you were 
giving 40 hours notice and he then said that that 
wasn't good enough?. .. That's right. 

Is that correct? ... That's correct 
He then said to you that if you did not change 

your mind jow would then be terminated?... No, sir. 
He terminated me. He would not accept my 
resignation. 

(Emphasis added). 

The relevant evidence of foreman Mr W. Gray in 
cross examination is as follows: 

Right. When you went with Mr Parker down to 
see M r Gilchrist you told us of the conversation or 
part of the conversation that occurred there — that 
is, you explained to Gilchrist that Parker wouldn't 
instruct the trainee, Gilchrist asked him if that was 
so and he said, "Yes". He offered to give 40 hours 
notice — right?... Right. 

Who told who?... Gilchrist told Parker that wasn't 
good enough and if he wasn't — if he didn't do what 
he was asked to do he would be terminated. 

I understand that but when Parker said, "PR give 
you 40 hours notice" Gilchrist said, "Not good enough, 
you 're terminated". Isn't that right? ... He said this, 
yes. 

So it was a summary dismissal? I mean, you are 
standing there listening to a conversation where 
Gilchrist says, I'm not accepting your 40 hours notice, 
Mr Parker. You are terminated"? . . . Yes, he said 
that. 

And he was taken from the site? ... That's right. 
He offered to finish the shift. 

But Gilchrist said what? ... He said that wasn't 
good enough and he was going to be terminated 
then. 

But Parker offered to finish his shift, did he?... He 
did, yes. 

What did Gilchrist say to that?... He fust said he 
couldn't. 

He couldn't... Yes. 
No, because he was being terminated 

instantaneously? ... 77c was being terminated on the 
spot, yes. 

(Emphasis added). 
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Finally, the evidence of Mr Gilchrist. Production 
Manager as to the events is that: 

And then what happened?... He actually offered 
— / think this was the second time, but this time he 
offered a 40 hours notice and I said, "I'm sorry, Dave, 
that's not good enough". 

Why was that not good enough?... You have to 
carry out the specific instruction of training. 

He said, "I'll give 40 hours notice?" . . . That's 
correct. 

What happened then?... I said, "I'm sorry, that's 
not good enough 

But you said it wasn't good enough in response to 
him saying he'd give 40 hours notice. What was not 
good enough about him giving 40 hours notice? . . . 
Because I would still be insisting that he go out and 
perform the directive to train. 

What Mr Parker says is he was dismissed on the 
spot. He was told he had been terminated and you 
had refused to accept his giving of notice?. .. That's 
correct. I refused it twice, I think, my memory. 

You refused to accept his notice of termination on 40 
hours but then on your story, if we are to believe it, 
you terminated the contract on 40 hours notice. 
What's the difference between him giving 40 hours and 
you giving 40 hours? 

Mr Schapper: What's the difference? ... He 
doesn't have to work for 40 hours, that's the 
difference. 

(Emphasis added). 
It is plain that several times, notice of termination of 

the contract of employment after 40 hours, was given by 
Mr Parker to Mr Gilchrist who refused to accept it. 
Instead, Mr Gilchrist terminated Mr Parker's services 
and in the end Mr Parker was paid for 40 hours in lieu of 
notice by the respondent. 

In the result, as Mr Parker gave notice of his intention 
to terminate his contract of employment after 40 hours, 
the obvious course for the employer would have been to 
accept the notice given but with payment for the 40 
hours rather than the employee working out the notice 
period of 40 hours. This course would have obviated 
any disciplinary problem on site with respect to the 
refusal to train by Mr Parker. 

In these peculiar circumstances the claim of unfair 
termination of the services of Mr D. Parker is without 
foundation. The appeal should be upheld and the 
decision at first instance quashed. 

COMMISSIONER KENNEDY: This appeal is 
brought against the Order of the Commission in Matter 
No. CR 600 of 1988 and specifically those terms 
whereby Robe River Iron Associates (the appellant 
here) was ordered to offer David Parker a contract of 
service as shovel operator on the same terms and 
conditions of employment as applied to him prior to the 
termination of his contract of service on 20 June 1988 
which contract was to be deemed continuous between 
20 June 1988 and the date of re-employment. 

I have had the advantage of reading the draft reasons 
of His Honour the President in this matter and while for 
the reasons which follow I disagree with his conclusion 
I have no disagreement with his enunciation of the 
principles to be applied in considering claims of unfair 
dismissal. 

Parker was employed as a shovel operator at the 
appellant's mine operations at Pannawonica in the 
Pilbara region of Western Australia. He commenced 
his employment with the appellant on 23 February 
1987. There is no evidence that the appellant had any 
criticism of any aspect of Parker's work over the 
approximately ISVa months from the commencement 
of his employment by the appellant to 20 June 1988. On 
that date Parker commenced shift work on the shovel at 
1500 hours. He was due to complete the shift at 2300 
hours. Approximately one hour before the completion 
of that shift he was contacted by his foreman, Mr Bill 

Gray, who sought access to the shovel cabin. Parker 
stopped the shovel. Gray went on board with another 
employee. Mr Barry Hutt, and directed Parker to 
commence training Hutt as a shovel operator. Parker 
refused. The direction was reiterated and again refused. 
The only reason for refusal advanced by Parker at this 
time was his dislike of Hutt. Gray told Parker to think 
about the situation and not take too long about it. Gray 
and Hutt then left the shovel and Parker carried on 
working. Shortly thereafter he was told by a supervisor 
to shut down the shovel and he was transported to the 
office of the mine supervisor, Mr Andrew 
Gilchrist.There is evidence that in the course of this 
transportation Parker was again asked by his 
supervisor to train Hutt and again refused to do so. A 
meeting took place in the mine supervisor's office. 
Parker. Gilchrist and Gray were present. Gilchrist put 
the direction to Parker again and Parker reiterated his 
refusal and stated that he would "snatch it", meaning 
the giving of notice of termination of the contract of 
employment. This course was clearly rejected by 
Gilchrist. The evidence is that Parker's services were 
dispensed with at that point by the employer and that 
employer arranged for him to leave the site 
immediately. The period of time between Gray's first 
contact with Parker for the purposes of this matter and 
the end of the meeting in Gilchrist's office was between 
30 and 40 minutes. During that time the direction was 
refused about five times. Apparently Parker cited his 
previous experience in training another employee on 
the shovel as another reason for refusing the direction. 
On the day following these events the respondent filed a 
claim in the Commission that Parker's dismissal was 
unfair, the result of which claim is the subject of this 
appeal. Two days after 20 June 1988 Parker was invited 
to meet with the mine manager, a Mr Tipper. He did so. 
Tipper did not give evidence at the proceedings below. 
Parker's evidence is that at that meeting Tipper 
suggested an arrangement whereby Parker would 
"terminate" the contract of employment in lieu of the 
existing situation to enable him to leave town "with a 
clean slate". Parker declined to enter into this 
arrangement. 

As is evident from the foregoing, the events which 
took place in the closing stages of Parker's shift on 20 
June 1988 were unusual. Parker refused to comply with 
a direction from the employer; a direction which is 
acknowledged by the respondent as lawful. Parker 
appears to have put the employer on notice of his 
termination of the contract of employment but the 
employer immediately rejected a continuation of the 
contract of notice from Parker. The employer dispensed 
with Parker's services from that point and arranged 
transport for his departure from the site forthwith. 
There was no payment in lieu of notice made to Parker 
at the time his services were dispensed with. 

Salmon C. made no express finding that Parker was 
summarily dismissed. Nor did he expressly find that he 
was dismissed in any other form. However, his explicit 
references in his reasons to Gilchrist's evidence so far as 
it goes to misconduct strongly implies that his 
consideration proceeded on that basis. The question 
here is whether that conclusion was open to him. Apart 
from the evidence going to the facts recited in the 
foregoing, there was other evidence before the 
Commission which supports his conclusion that the 
dismissal was summary. Gilchrist gave evidence that 
the employer dismissed Parker with payment to be 
made in lieu of notice and that the only reason this was 
not made explicit to Parker at the time was that Parker 
got up and left before it could be. However the evidence 
that the employer had time to arrange transport for 
Parker to leave the site suggests that Parker's departure 
was not as pre-emptively abrupt as Gilchrist would 
have it. There is also the evidence of Parker's meeting 
with Tipper. The reference to "a dean slate" implies that 
the events of 20 June 1988 cast a stigma on Parker's 
reputation at least so far as the employer is concerned. 
This is more consistent with the effect of a summary 
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dismissal for gross misconduct than termination of the 
contract of employment with payment in lieu of notice. 
In my view the conclusion that Parker was summarily 
dismissed was open to the Commissioner. 

The appellant complains that in finding Parker was 
unfairly dismissed, the Commissioner erred in law on 
eight grounds. The other grounds go to its claim that the 
Commissioner erred in ordering re-employment. 

Of course the role of the Full Bench on appeal is 
limited. Interference with a decision is only warranted 
when it is shown that the Commission at first instance 
has either misdirected itself in law, or taken into 
account irrelevant matters, or proceeded upon a 
misconstruction of the evidence, or otherwise erred in 
law such that intervention is obliged. 

The finding of unfairness is examined first. In 
essence the appellant's arguments are that the 
Commissioner had too little regard for Parker's 
repeated refusals to carry out a lawful direction and for 
the nature of the direction in the context of the rights of 
another employee; and it complains of the 
Commissioner's regard for Gilchrisfs evidence, 
adduced in cross-examination and for what the 
Commissioner saw as the employer's failure to consider 
alternatives to dismissal and Parker's good record. 

The appellant's reference in its grounds to evidence 
"from cross-examination" seems to suggest that 
evidence adduced in cross-examination, by that fact, 
constitutes something lesser than evidence adduced by 
examination in chief. But of course it does not. What the 
appellant really complains of is that the Commissioner, 
having found that Parker misconducted himself, did 
not conclude that summary dismissal was just a 
corollary notwithstanding the evidence by Gilchrist 
that such a course was not warranted. This argument 
has some superficial force but only if a text book 
approach is applied. It is apparent on a close reading of 
the Commissioner's reasons that he was applying the 
common meaning of misconduct as misdeed in the 
context of a contract of employment and was 
examining that misdeed (misconduct) as to its degree in 
the same context. Was it serious? Was it gross? Was it 
such to strike at the heart of the contract? These were his 
considerations. That is, it seems to me that to take the 
Commisssioner's perhaps incautious use of the word 
"misconduct" to include a measure of grossness in 
degree would be to impose a false meaning (and thereby 
misconstrue his finding) which cannot be sustained 
when the word is read in the decision as a whole. Thus 
the question is whether he erred in concluding that the 
action of Parker was not gross; that is, misconduct such 
as to strike at the heart of the contract. And of course in 
that consideration it was incumbent on the 
Commissioner to take into account all relevant 
evidence. The evidence of Gilchrist — he being an agent 
of the appellant who had the power to dismiss and who 
made the decision to and did dismiss Parker — as to his 
assessment of the degree of misconduct is certainly 
relevant. The weight put upon that evidence was a 
matter for the Commissioner's discretion in the light of 
all the facts. This includes the direction, any reason/s 
for failing to comply with it and the circumstances of its 
refusal. The Commissioner found that notwithstanding 
the reasons cited by Parker at the time, his refusal to 
train Hutt was because Hutt was a scab: that being a 
common term used to describe a person who works 
during a strike. That finding is not challenged. The 
appellant drew the attention of the Full Bench to the 
decision in Sulphide Corporation Employees' Union v. 
Greenleaf Fertilizers Ltd (1978) AILR, a case which it 
saw as analogous. But a factor expressly taken into 
account by the Commissioner in respect of this matter 
was Parker's evidence that a reason for his refusal of the 
employer's direction was a desire to talk it over "with the 
boys". This, the Commissioner adverts, sets the facts in 
this matter apart from the Greenleaf Fertilizer's case in 
that, in the circumstances in which Parker found 
himself, his actions could be construed as the 
expression of an individual potentially caught between 

the employer and his union on an industrial issue. That 
conclusion was open to Commissioner and is relevant 
to a weighing of the repeated refusals by Parker in that 
the circumstances in which these refusals occurred did 
not change in substance over the whole period of 30 to 
40 minutes. It is implicit in the Commissioner's reasons 
that had Parker had time for talk "with the boys" and 
then persisted with his refusal then that refusal would 
have had to be viewed in a very different context and 
may have constituted serious misconduct. On the same 
basis it was possible for the Commissioner to regard 
Parker's action in the face of his awareness that the 
direction was lawful and his knowledge of the likely 
consequence as something less than premeditated or 
wilful repudiation of the contract. Parker's record of 
employment was unblemished — a relevant fact which 
the Commissioner was bound to take into account. It 
has not been established that in so doing he accorded it 
undue weight or considered it improperly. 

In all I have concluded that the appellant has not 
established its case that the Full Bench should interfere 
with the Commissioner's finding that Parker's 
dismissal on 20 June 1988 by Robe River Iron 
Associates was unfair. 

It remains to deal with those grounds which go to the 
order for re-employment. In support the appellant 
referred to comments by Wilson J. to the effect that the 
power to re-employ should always be exercised with 
caution [Slonim v. Fellows (1984) 154 CLR 505 at 515] 
and invited the Full Bench to conclude that Salmon C. 
had erred in this respect. 

It is useful at this point to set the words of Wilson J. in 
context. In commenting on whether there was a power 
under the Industrial Relations Act 1979 (Viet.) to order 
re-employment he had this to say: 

. . . The fact that industrial legislation in other 
places may expressly confer [the power to order re- 
employment] does not necessarily deny its 
availability in the absence of such express 
mention; on the contrary it may serve to identify 
such a remedy as forming part of the recognised 
armoury of available remedies in the modem 
pursuit of harmonious industrial relations. 
However it will always be a power to be exercised 
with caution having regard to the circumstances of 
the case. There will be many cases where the 
working relationship of employer and employee is 
so close that to impose such a relationship by an 
award would be quite destructive of industrial 
harmony. 

There is no express "armoury of remedies" set down 
in the Industrial Relations Act 1979 (WA) for dealing 
with industrial disputes which result in a finding of 
unfair dismissal. Nor is there any express limitation. 
However the power of this Commission as determined 
by the Industrial Appeal Court decision in the Pepler 
Case (68 WAIG 11) proscribes compensation as a 
remedy in lieu of an order for re-employment. Further, 
there is the judgment of Rowland J. in that case that on a 
finding of unfair dismissal an order for re-employment 
is the only remedy available other than a conclusion 
that it is not appropriate whereby that conclusion, in 
law, settles the dispute. These judgments seem to go 
some way to distancing the Industrial Relations Act 
1979 (WA) from any "armoury of remedies" in the event 
of an unfair dismissal. The logical corollary must be 
that when re-employment is claimed in a case of unfair 
dismissal brought to this tribunal and unfairness is 
established, that remedy must be availed of unless it is 
established to the Commission's satisfaction that 
extremely good and sufficient reasons exist not to do so. 
In my view the circumstances in which this tribunal 
would decline to order re-employment after a finding of 
unfairness would be rare and the Commission should 
only take such a course very cautiously. 

The appellant asserts that the failure of Parker to 
guarantee that he would accept any such direction in 
the future is sufficient to pre-empt an order for re- 
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employment. The Commissioner was not convinced 
that the absence of a guarantee had such force. He had 
the advantage of seeing Parker in the witness box and 
considering all of his evidence and that of the 
respondents as to the prospects for a further contract of 
employment between Parker and the appellant. He was 
not convinced it was not appropriate to accede. That 
was a judgment for his discretion and open to him. And. 
so far as the claims that industrial anarchy would be the 
inevitable outcome of any re-employment of Parker, 
there was no substantial evidence and there was the 
evidence of Parker to the effect that the employer's 
discipline in such matters was unequivocal. In all there 
is no demonstration of error by the Commission such to 
warrant the interference by this appeal bench. 

I would dismiss the appeal. 
THE PRESIDENT: The majority decision of the Full 
Bench is that the appeal be upheld and the decision of 
the Commission, at first instance, be quashed. 

Order accordingly 
Appearances: Mr H.J. Dixon (of Counsel) appeared 

for the appellant. 
Mr D.H. Schapper appeared for the respondent. 
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CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER G.L. FIELDING. 

23rd day of March 1989. 

Unfair transfer — mining industry — accident 
involving ore truck — investigation held — driver 
considered unsafe and negligent — driver's past 
record examined — driver suspended and 
transferred — suspension withdrawn — regulation 
17.6 Mines Regulation Act Regulations 1976 — 
mine manager did not believe driver competent — 
compelled to transfer driver under statute — 
conflict between statutes — appeal dismissed. 
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Section 49. 

Robe River Iron Associates 
and 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 
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PRESIDENT P.J. SHARKEY Esq. 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER S.A. KENNEDY 
28th day of February 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 10th day of November 1988 and having 
heard Mr H.J. Dixon (of Counsel) on behalf of the 
appellant and Mr D.H. Schapper on behalf of the 
respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 28th day of February 1989, wherein the Full 
Bench by majority decision upheld the appeal and gave 
reasons therefor, it is this day, the 28th day of February 
1989 ordered that the appeal be upheld and the decision 
of the Commission at first instance be quashed. 

By the full Bench. 
(Sgd.) P.J. SHARKEY. 

[L.S.] President. 

Reasons for Decision. 
THE PRESIDENT: This is the joint decision of 
Coleman C.C. and myself. This was an appeal by the 
appellant, the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, against Mt Newman Mining Co Pty Ltd arising 
out of a decision by the Commission, at first instance, 
which was contained in an order that a claim by the 
appellant union at first instance be dismissed, that 
order being dated 31 August 1988. 

The application, at first instance, was by Mt Newman 
Mining Co Pty Ltd for a conference pursuant to section 
44 of the Industrial Relations Act 1979, (hereinafter 
called "the Act"), which application advised that one 
Rosco Savic, wrongly described as "U. Savic", an ore 
truck driver employed by the respondent, had, on a 
number of occasions had accidents which were the 
result of careless or negligent driving, and in fact on 20 
February 1988 was involved in another accident 
whereby considerable damage was caused to ore truck 
TRO 202. 

The memorandum of matters for hearing, contained 
in a schedule, made summary of what we have already 
said, and the claimant union asserted that the 
company's action was harsh and unfair and sought an 
order which would restore Mr Savic to his position as an 
ore truck driver. On the other hand, the company 
denied this claim and said that its decision to transfer 
Mr Savic should stand. 

The respondent company conducts a mining 
operation at Mt Newman in this State, inter alia. It was 
not argued that the location was not a mine or quarry for 
the purposes of the legislation. 

There was an investigation purported to be held, in 
accordance with an Industrial Relations Act Order of 
1986, which determined that the accident was caused by 
the truck being driven in an unsafe and negligent 
manner. The provisions of the order were not canvassed 
with us in any detail. As a result of the enquiry, Mr Savic 
was suspended for a period of five days, but this result 
was not accepted by Mr Savic or the union. 

The company further decided that because of the 
continuing unsafe driving and frequency of the 
accidents involving Mr Savic as driver, Mr Savic would 
no longer drive ore trucks at the mine. He was offered a 
number of alternative positions, but refused to accept a 
transfer from his position as ore truck driver, and a 
dispute had accordingly arisen. There was therefore a 
conference and the matter came before Gregor C. for 
determination. 
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The grounds of appeal are brief. They are as 
follows: 

1. That the Commission erred in law in 
finding: 
(a) that the provisions of the Mines 

Regulation Act 1946 and/or the Mines 
Regulation Act Regulations 1976 took 
precedence over the Industrial Relations 
Act 1979; 

(b) that to exercise the powers contained in 
section 23 of the Industrial Relations Act 
1979 would put a statutory officer in 
breach of the Mines Regulations Act 
1976. 

2. That having found that the conclusion of the 
respondent's supervisor that "(Mr Savic) must 
have driven in an unsafe and negligent 
manner" was not available on the evidence, 
the Commissioner erred in law in failing to 
order restoration of Mr Savic to his position as 
an ore truck driver in that: 

(a) the Commissioner had the power to so 
order; and 

(b) the evidence at the hearing before the 
Commissioner supported the making of 
the order. 

The Commission, at first instance, concluded the 
enquiry had found that: 

The conclusion reached is them (sic) merely on 
the assumption that because of his past record Mr 
Savic must have driven in an unsafe negligent 
manner and he was therefore stood aside. This 
assumption has permeated through all of the 
enquiries since. In my view it would be unwise for 
me to conclude that Mr Savic was negligent on that 
basis. 

In finding that, the Commission, at first instance, 
found that it could attach no significance to a test 
undertaken on 20 February 1988, on the same road 
surface with another vehicle. 

It was said that this was because the test was 
conducted at vehicle speed in excess of that which Mr 
Savic said he was actually driving at. The effect 
therefore, it was said, was that no test was made within 
the speed range in which Mr Savic said that he was 
driving. Thus, it was not possible to say whether the 
result would have been different. In addition, the road 
service had been graded after the accident on 20 
February and prior to simulation. 

Secondly, however, there was a decision, it was said, 
taken by a statutory officer in accordance with the 
Mines Regulation Act Regulations 1976, and, in 
particular, regulation 17.6 that he would not allow Mr 
Savic to drive a motor vehicle in the quarry. 

This decision was based, according to the 
Commission, at first instance, not only upon the 
accident of 20 February, but on a series of other 
incidents during the time of employment when Mr 
Savic was truck driver. In saying that, the Commission 
at first instance, held that the question of the technical 
competence to operate large machinery is a matter for 
expertise, as indeed is a whole issue of safe working in a 
mine. The Mines Regulation Act and its sub-legislation, 
the Mines Regulation Act Regulations 1976 predate the 
Industrial Relations Act 1979. 

Section 30(1) of the Mines Regulation Act 1946-1974 
(as amended) provides: 

1 
The manager of every mine shall enforce the 

observance of all of the provisions of this Act in the 
mine under his charge, and of all the regulations 
applicable thereto. 

Regulation 17.6 of the Mines Regulation Act 
Regulations provides: 

(1) A person shall not drive, or be employed or 
permitted to drive, a motor vehicle in a quarry 
unless: 
(a) he holds a current drivers licence for that 

motor vehicle; 
(b) he has satisfied the manager or his 

representative that he is competent to 
drive that motor vehicle. 

In relation to the second matter, it was submitted by 
Mr Droppert for the appellant, that a by-law cannot 
permit that which a statute expressly forbids nor forbid 
that which a statute expressly permits so that the 
Industrial Relations Act 1979 (as amended) would 
cause the regulation to become void. He cited in 
support, Powell v. May (1946) 1 KB 331 at 335 and 
338. 

Thus, he submitted that the Industrial Relations Act 
1979 authorises the Commission, by virtue of section 23 
to order a return of Mr Savic to his former position and 
the Mines Regulation Act cannot prohibit it. He argued 
that, pursuant to section 23 this matter is an industrial 
matter. 

The generalia specialibus non-derogant consideration 
was also dealt with by Mr Jackson, who submitted that 
the question to be determined is whether or not the two 
statutory provisions can co-exist one with the other, for 
which the leading authority is Maybury v. Plowman 
(1913) 16CLR468. 

Gregor C. of course held that they could not. 
On the one hand, there was an authority of the 

Industrial Relations Commission to order that an 
employer employ a person to do particular work. On the 
other hand, there is a provision in the Mines Regulation 
Act Regulations placing an obligation on the manager 
of the mine not to employ someone to do particular 
work if he comes to a particular conclusion. 

The mine manager, Mr Morgan, made a decision that 
he was not satisfied with the competence of Mr Savic. 

The Enquiries and Factual Matters. 
Actually what happened, it would appear, was this. 

On 20 February 1988, Mr Savic drove an ore truck TRO 
202 and was involved in an accident which caused 
substantial damage to the truck. This was a massive 
vehicle, it would appear, of about 200 tonnes. 

An enquiry was conducted by the shift supervisor, Mr 
R. McCreadie. Present were Mr D. Fleay, shop steward 
and Mr Savic. Mr Savic said that the tie rod had fallen 
off and this had affected the steering. In fact it was 
damaged, but the allegation upon examination by an 
expert, Mr Reeves, was that it had been damaged in the 
accident. Mr Reeves, an expert, and unchallenged as 
such, employed by the company reported (see appeal 
book page 69) that the ore truck had come around a cork 
screw left hand bend and had run into the left hand 
bank as it was proceeding down hill. Mr Reeves could 
find no fault in the steering upon examination. Mr 
McCreadie concluded that taking into account Mr 
Savic's past record, he must have driven in an unsafe 
and negligent manner and was stood aside pending 
formal investigation (see appeal book page 68). 

The disciplinary procedure under the Industrial 
Relations Order occurred by way of the enquiry we have 
just mentioned. It was held on 2 March 1988 (see appeal 
book page 72) that negligence on the part of Mr Savic 
was proven. There was then a committee of review in 
accordance with the Industrial Relations Order of 1986, 
a copy of which does not seem to have been produced. 
Following a previous incident towards the end of 1987, 
the company had indicated that should Mr Savic be 
involved in a similar incident they would seek his 
termination. The union would not accept the penalty. 
At appeal book page 73-76, Mr Savic told the committee 
of review on 14 March 1988 that he had been involved in 
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four or five incidents in the nine years he had been 
employed by the company and gave descriptions of all 
of these incidents, explaining that he would not 
deliberately cause damage. That of course was not the 
point. 

He had received a final warning on his driving habits 
on 26 January 1986. 

Issues. 
(1) As we have said, the decision in this matter by 

Gregor C. was that it would be unwise for the 
Commission, at first instance, to conclude that Mr Savic 
was negligent on the basis of a finding that because of 
his past record Mr Savic must have driven in an unsafe 
manner. It was as a result of that finding that he was 
therefore transferred. 

(2) It was submitted, of course, by Mr Jackson, that 
the principle of res ispa loquitur should have been 
applied by the Commission, because an accident had 
occurred in circumstances which required an 
explanation and that reasonable explanation was not 
forthcoming. 

(3) The second leg of the decision of the 
Commission, at first instance, is based on the fact that a 
statutory officer, namely the mine manager, took a 
decision in accordance with the appropriate regulation. 
This is based on the submission that the observance of 
safety on the mine site was an imperative accepted by 
the company, which is legally obliged to monitor any 
situation and take whatever course of action it does 
necessary under the Mines Regulation Act and Mines 
Regulation Act Regulations. Under those regulations, a 
decision had been taken by a statutory officer in 
accordance with the Mines Regulation Act Regulations 
1979, regulation 17.6, as the Commission, at first 
instance held. That decision was that the manager 
would not allow Mr Savic to drive a motor vehicle in a 
quarry. 

This decision, it was submitted, was based not only 
upon the accident of 20 February 1988, but on a series of 
other incidents during the period of employ of Mr Savic 
as a truck driver, namely those to which we have 
referred above. The question of the technical 
competence of a person to operate large machinery is a 
matter for expert determination as indeed is the whole 
issue of safe working in a mine, according to the 
Commission, at first instance. 

The Statutes and Their Interpretation. 
(1) Both the Mines Regulation Act No. 54 of 1946 and 

the Mines Regulation Act Regulations of 1976 predate 
the Industrial Relations Act of 1979. 

(2) Two principles of statutory interpretation were 
adverted to by counsel in argument before us. One was 
the maxim "legesposteriorespriores contraries abrogant", 
namely, later Acts repeal earlier inconsistent Acts. 

. . . where the provisions of a particular Act of 
Parliament dealing with a particular subject matter 
are wholly inconsistent with the provisions of an 
earlier Act dealing with the same subject matter, 
then the earlier Act is repealed by implication (see 
Goodwin v. Phillips 7 CLR 1 at page 7). 

Barton J. in that case, (as he then was) said: 
The Court must, to use the words of Hardcastle 

in his work on the Interpretation of Statutes (Craies 
on Statute Law, fourth edition, page 303) be 
satisfied that the two enactments are so 
inconsistent or repugnant that they cannot stand 
together, before they can from the language of the 
later imply the repeal of an express prior 
enactment, i.e., the repeal must, if not express, flow 
from necessary implication. 

If therefore, there is fairly open on the words of 
the later Act, a construction by adopting which the 
earlier Act may be saved from repeal, that 
construction is to be adopted (see 7 CLR at page 
10). 

To ascertain that, one must look at the text. 

(3) In addition, in relation to this maxim and the 
following maxim which were cited to us, the principle 
objects of the Industrial Arbitration Act 1979 must be 
considered (as amended). These are set out in section 
6: 

The principal objects of this Act are: 
(a) to promote goodwill in industry; 
(b) to encourage, and provide means for, 

conciliation with a veiw to amicable 
agreement, thereby preventing and 
settling industrial disputes; 

(c) to provide means for preventing and 
settling industrial disputes not resolved 
by amicable agreement, including 
threatened, impending and probable 
industrial disputes, with the maximum of 
expedition and the minimum of legal 
form and technicality; 

(d) to provide for the observance and 
enforcement of agreements and awards 
made for the prevention or settlement of 
industrial disputes; 

(e) to encourage the formation of 
representative organizations of 
employers and employees and their 
registration under this Act and to 
discourage, so far as practicable, 
overlapping of eligibility for membership 
of such organizations; 

(f) to encourage the democratic control of 
organizations so registered and the full 
participation by members of such an 
organization in the affairs of the 
organization; and 

(g) to encourage persons, organizations and 
authorities involved in, or performing 
functions with respect to, the conduct of 
industrial-relations under the laws of the 
State to communicate, consult and co- 
operate with persons, organizations and 
authorities involved in, or performing 
functions with respect to, the conduct or 
regulation of industrial relations under 
the laws of the Commonwealth. 

(4)(a) The Act is intended to provide means for 
preventing and settling an industrial dispute not 
resolved by amicable agreement, including threatened, 
impending and probable industrial disputes, with the 
maximum of expedition and the minimum of legal 
form and technicality. 

That is the object contained in section 6(a), and in 
addition, section 6(b) which relates to conciliation is 
also pertinent as is section 6(d). 

(b) The Mines Regulation Act 1946-1974 (as 
amended) does not contain a set of objects, but a perusal 
of its text clearly reveals that it exists to regulate the use, 
operation and conduct of mines including matters of 
safety, therein. 

(c) It would seem to us that it is not envisaged by the 
Act that the mechanism of the Industrial Relations Act 
in the manner in which it was submitted to us by Mr 
Jackson should be interfered with, section 29 is 
evidence of this, as is section 23(1) which is even 
stronger. 

That latter section provides: 
Subject to this Act, the Commission has 

cognizance of the authority to enquire into and 
deal with any industrial matter except any matter 
provided for in paragraph (a): 

Further, section 23(3)(d) provides: 
The Commission in the exercise of the 

jurisdiction conferred on it by this Part shall 
not: 

(d) regulate the suspension from duty in, 
discipline in, dismissal from, 
termination of, or reinstatement in. 
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employment of any employee or any 
one of a class of employees if there is 
provision, however expressed, by or 
under any other Act for or in relation 
to a matter of that kind. 

A clear and unambiguous mandate to deal with this 
sort of matter is given to the Commission by the objects 
of the Act and the specific provisions to which we 
refer. 

(d) "Industrial matter" is defined in section 7 of the 
Act, and there is no doubt that this matter is an 
industrial matter. It was not argued that this matter was 
not an industrial matter, not surprisingly, and it clearly 
is. 

(e) The second statutory proposition argued was that 
under the maximgeneralia specialibus non-derogant. (i.e., 
broadly put, provisions of general application in a 
statute to give way to special provisions when in 
conflict) (see Pearce: 3rd edition. Statutory Interpretation 
paragraph 424). This suggests that it should be observed 
more strictly in the interpretation of provisions in a 
particular Act, than in the case of separate enactments. 
We would adopt that proposition. 

In the latter circumstances it may well be that the 
draftsman did not consider the effect of the competing 
Acts. 

We have adverted to Goodwin v. Phillips and 
Maybury v. Plowman above; in the later case. Barton 
AC.J. said quoting from Wood V-C in Fitzgerald v. 
Champneys 2 J. & H. 31 at 54 quoted by Stirling J. in re 
Smith's Estate; Clements v. Ward (1887) 35 CHD 589 at 
595: 

The reason in all of these cases is clear. In 
passing the special Act, the legislature had their 
attention directed to the special case which the Act 
was meant to meet and considered and provided 
for all the circumstances of that special case; and, 
having done so, they are not to be considered by 
general enactment passed subsequently and 
making no mention of such intention to have 
intended to derogate from that which by their own 
special Act, they had thus carefully supervised and 
regulated. 

The generalia specialibus approach is subject to 
the'overriding consideration that the Courts may 
well consider that the general legislation was not 
intended to be subject to the special legislation. 
The generalia may derogate from the specialibus 
either explicitly or by implication. [See Associated 
Minerals Consolidated Ltd v. Wyong Shire 
Council(1974)4ALR353 at 359andR.v. Industrial 
Appeals Court and The Fire Brigades Board (1959) 
VR 345 (FC).] 

(f) It must never be overlooked that before the 
generalia specialibus approach can be called into 
operation, it is necessary to show that there is an 
irreconcilable conflict. 

To illustrate, in the Fire Brigades Board Case {op. dr.), 
the majority held that the maxim did not apply; and, the 
Labour and Industry Act which set up the Wages Board 
to determine rates of pay for fire fighters had sufficiently 
manifested an intention that the general provisions of 
that Act prevail over the special provisions of two 
preceding special fire brigades statutes (see per Dean 
and Smith J.J.) 

In this case, it was further submitted by Mr Droppert 
that the maxim did not apply because "the legislation", 
namely regulation 17.6 of the Mines Regulation Act 
Regulations, was not a statute but a regulation and 
could not therefore take precedence over a statute. 

(g) Mr Jackson, in reply, submitted that, in fact it 
arose under statutory power because of section 30 of the 
Mines Regulation Act and that therefore Mr Droppert's 
argument was not valid. 

We would also observe that that argument would not 
seem to us to mean that section 30 confers on a manager, 
a duty to comply with a regulation which conflicts with 

another statute. It could not. The regulations are still 
only delegated legislation, notwithstanding the 
injunction to comply with them, contained in section 
30. We do not accept Mr Jackson's submission, 
therefore, in that respect. The regulations do not 
therefore stand against the Industrial Relations Act. 

Even if that were not the case, if one looks at section 30 
of the Mines Regulation Act one sees that a duty is 
thrust on the manager of every mine to enforce the 
observance of all the provisions of that Act in the mine 
under his charge, and also, of all the regulations 
applicable thereto. 

That means for example, that he is required to 
enforce regulation 17.6 which provides that a person 
shall not drive or be employed or permitted to drive a 
motor vehicle in a quarry unless, he holds a current 
drivers' licence for a "motor vehicle", as defined, and 
further, that he must satisfy the manager or his 
representative that he is competent to drive that motor 
vehicle. There is thus a separate duty cast upon the 
person who proposes to drive. 

An agent or manager who knowingly employs or 
permits a person to drive a motor vehicle contrary to 
regulation 17.6 commits an offence. Thus, the manager 
here was under a duty pursuant to the regulations, 
which themselves are made pursuant to the statute. 

In other words, quite correctly, the statute through the 
regulation casts an onus on the manager under pain of 
the penalty of the criminal law, to satisfy himself that a 
driver is competent to drive a motor vehicle in a 
quarry. 

A quarry is defined in section 4 of the Act, and it was 
not argued that the vehicle was not being driven in a 
quarry on 20 February 1988. 

However, it would seem to us in any event, that 
because a manager is statutorily required to enforce 
compliance with the regulations, that will not 
necessarily stand in the face of other statutes which 
manifest an intention as the Industrial Relations Act 
1979 does, to deal with contracts of employment and 
disputes and to attend to their settlement and to 
specifically take cognizance of industrial matters. 

In other words, the general would certainly overcome 
the special if that maxim were applicable as we have 
said above. 

However, a by-law or regulation is invalid if it permits 
that which a statute forbids. In addition to that, we 
observe as follows. Duties are thrust on the manager 
which he must carry out. If he carries them out to the 
extent that they are industrially unfair, then the 
Industrial Relations Act which deals with that aspect 
and is not in conflict since it does not impinge on his 
duty otherwise, "covers the field". 

In other words, the settlement of disputes in 
industrial matters is cast upon the Commission, 
notwithstanding the cause. 

However, the Mines Regulation Act and the Mines 
Regulation Act Regulations do not purport to invade 
the area of the Industrial Relations Act and the duty of 
Commissioners to take cognizance of industrial 
matters. The Mines Regulation Act and the Regulations 
are not invaded in that respect by the Industrial 
Relations Act which does not govern the duty of the 
manager, but confers its own power on the 
Commission. 

In any event, in our opinion, the generalia specialibus 
rule does not apply because of the manifest intention of 
the Industrial Relations Act contained in its objects in 
section 6 and evident from its text to cover the field 
where an industrial matter is involved. Further as we 
have illustrated, there is not the irreconcilable conflict 
between the two statutes which bring the generalia 
specialibus rule into operation. Further, the maxim 
"leges posteriores priores contraries abrogant" does not 
apply because the two statutes are not wholly 
inconsistent one with the other. Clearly therefore, the 
Commission has jurisdiction in this matter. 
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Disciplinary Proceedings. 
We should say that disciplinary proceedings have two 

purposes in matters such as this, such as these: 
(1) To establish whether there are reasonable 

grounds for believing that the employee was guilty 
of the offence alleged. 

(2) To decide on the appropriate penalty. 
To establish reasonable grounds for belief in guilt 

involves obtaining all of the relevant evidence and 
giving the employee the opportunity to state his or her 
case. The committee then assesses on the balance of 
probabilities whether it is reasonable to conclude that 
the employee was guilty. Once the tribunal is satisfied 
that the employers had reasonable grounds, after a 
reasonable investigation for their belief in the 
employee's guilt, the dismissal will be fair, and if it fell 
within the bound of reasonable responses open to 
employers in the circumstances, so will the "penalty". 

A determination of the reasonableness of the 
tribunal's act will involve a consideration in detail of 
the evidence before it. In this case, of course, the 
Commissioner enquiring into an industrial matter 
heard evidence himself of what had occurred. We do not 
think this Commission should have confined itself to 
matters before the committee. The Commission in this 
jurisdiction must constitute a hearing of all of the 
evidence with the enquiry being completely under the 
control of the Commission, since it is authorised by 
section 23 "to enquire into any industrial matter". 

Conclusions. 
(1) The Commission in this matter, at first instance, 

was really asked to determine whether the transfer from 
driving to other employment with the respondent was 
industrially fair (and, we should add) or reasonable. 

Those two things are not necessarily the same. 
Industrially fair should be expressed as "industrially 

fair and/or reasonable". 
That latter phrase would seem to be almost 

synonymous with "equity, good conscience and the 
substantial merits of the case'. In this case, however, for 
the reasons we have set out hereunder, the test is the 
Undercliffe test (65 WAIG 385). 

(2) One ground of appeal in this matter was directed 
to the Commission's findings that the conclusion that 
Mr Savic must have driven in an unsafe and negligent 
manner was not available on the evidence. In fact, that 
is not our understanding of the Commission's finding. 
What the Commission said (see appeal book page 12), 
was that, on a conclusion reached on the mere 
assumption that because of his past record, Mr Savic 
must have driven in an unsafe and negligent manner, it 
would be unwise for the Commission to conclude that 
Mr Savic was negligent. We would, with respect agree. 
Such a finding was not available. 

(3) However, it was strongly argued by Mr Jackson 
for the respondent that there was evidence to support 
such a finding or indeed that the doctrine of res ipsa 
loquitur applied, and in the absence of a reasonable 
explanation, a finding of negligence against Mr Savic 
might be made. We doubt that the doctrine of res ipsa 
loquitur would be applicable in this jurisdiction. There 
was some consideration of the aptness of res ipsa 
loquitur in a prosecution (see Southam v. Petersville Ltd 
24 IR 186), and in fact it was held there not to be an 
appropriate situation to apply the doctrine. 

(4) One criticism of the Commission, at first instance 
which might be made is that the Commission 
considered the finding made by the enquiry and the 
committee of review and did not consider the evidence 
before it. However, the Commission did examine the 
evidence before it (see appeal book page 11) when it 
said: 

It is clear to me from the evidence, both 
documentary and oral, that taken by itself the 

finding of the enquiry, which was confirmed by the 
Committee of Review is a conclusion which is not 
available on the evidence presented to it. 

(5) It is fair to say, also, that there was evidence 
available to the Commission, at first instance, in 
support of Mr Savic in offering explanations for the 
accident which was not available to the first enquiry or 
the committee of review. That evidence was from Mr 
Michael Arthur Russell, particularly at page 26 of the 
transcript, Mr Robert Graham Ironmonger, 
particularly at page 22 of the transcript, and Terence 
Wood. 

There was the evidence of Mr Russell at page 27 of the 
appeal book, in particular, who said: 

I think people are judged on prejudices and 
rumours and suspicions more than they are on the 
actual facts. That would be the case with Rosco (Mr 
Savic). 

That is of course what cannot be permitted to occur. 
In fairness, it should be said that the facts were not as 
fully presented naturally enough before the committee 
of enquiry or the committee of review, as they were 
before the Commission, at first instance. We do not say 
that by way of criticism. Hearings in a work 
environment against the demands of day to day activity 
cannot and should not be expected to be the same as 
formal hearings conducted by judicial or other formal 
bodies. 

(6) One must attach a great deal of importance to the 
right of the respondent to manage its business. It is not 
the function of the Commission to manage the 
respondent's business for it. In addition, one has to take 
care to give proper weight to the very strict statutory duty 
cast upon the mine manager and a driver by regulation 
17.6 of the Mines Regulation Act Regulations. 

(7) We should emphasise that it is quite clear for the 
reasons set out above that this Commission, in the 
context of section 23 of the Act, is not precluded from 
examining a decision taken under regulation 17.6 of the 
Mines Regulation Act Regulations. Indeed in 
enquiring into an industrial matter, it conducts a 
hearing and is bound to make proper enquiry under 
section 23 of the Act. 

(8) The onus was, of course, on the appellant union 
to establish on the balance of probabilities that the 
decision to transfer Mr Savic was unfair. 

(9) There was a five day suspension imposed which 
was withdrawn later, according to the evidence. 

(10) At first instance, (see page 58 of the transcript), 
the mine manager, Mr Robert Phillip Walker whose 
subordinates included the manager, mine production, 
Mr Neil Conway, gave evidence that he was unable to 
satisfy himself of the competence of Mr Savic, as was his 
duty as mine manager (see page 60 of the transcript). He 
formed this opinion because Mr Savic, he believed, 
drove in an unsafe and negligent manner on 20 
February 1988. He formed that opinion, in part, on 
McCreadie's conclusions, and upon his awareness of 
Mr Savic's operating history. He did not say when that 
conclusion was reached, however. 

(11)(a) Mr Savic's past record included, on 5 
September 1987, a warning, that if any further incidents 
of misuse of equipment occurred, the company would 
seek his termination (one assumes of his employment), 
and take him off trucks, having regard to his failure to 
properly drive his truckon that occasion and his misuse 
of brakes. 

(b) On 26 January 1986, he was given a final warning 
and a written reprimand was placed on his file 
following his driving through a road block and under a 
cable bridge with the cable slipping too low for trucks to 
pass under. 

(c) On 21 November 1983, at 8.45 p.m., Mr Savic was 
involved in a collision while driving an ore truck 
TRO 4. 
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(d) On 23 March 1981, a wheel fell off after he hit an 
island in TRO 16. He did not stop the truck after the 
steering went stiff, as he alleged. 

The incident involving his driving was the fifth 
incident in which Mr Savic was involved in seven years 
as a driver. 

(12) The question is not whether his transfer from ore 
truck driver was industrially fair or reasonable, but in 
reality, whether his dismissal for that was unfair. 

(a) A valid element of management, in this 
instance, was the duty of the manager under 
regulation 17.6. 

(b) There was some explanation given by Mr 
Savic of past accidents. 

(c) A person who drives a motor vehicle in a 
quarry has a corresponding duty to that of the 
manager however, pursuantto regulation 17.6. 
That is because he commits an offence if he 
drives a motor vehicle unless he has satisfied 
the manager or his representative that he is 
competent to drive that motor vehicle. Thus, 
unless he satisfies the manager, he should not 
as a matter of his own duty, under the 
regulation, drive. 

(d) In this case, therefore, Mr Savic committed an 
offence unless he satisfied Mr Morgan or Mr 
Morgan's representative under the regulation 
that he is competent so to drive. 

(e) Insufficient attention in this matter, was 
directed by the Commission, at first instance, 
to that duty, as well as the mine manager's 
duty. 

(f) The question is, did Mr Savic discharge that 
duty? In our opinion on an objective basis, 
that could not be said. He has not discharged 
that duty partly because he had a record of 
culpability in driving. However, that would 
not be sufficient on its own. 

In addition, and more importantly, he was 
involved in an accident where his 
explanations of what occurred on 20 February 
1988 was not satisfactory on our reading of the 
evidence, and such a finding was open to the 
Commission at first instance. Certainly, there 
was evidence as to unsatisfactory road 
conditions being involved, but 
notwithstanding that Mr Savic's own 
explanations after the accident were at 
variance with other evidence, and partly 
contradictory. We agree that it would be unfair 
and wrong to say to someone "You have a bad 
record and you had a crash. We did not 
transfer you before, but now we will, because 
that crash could only have occurred through 
your fault because you have a bad record". A 
decision based on that sort of reasoning is a 
blueprint for injustice, and that was the sort of 
reasoning that the enquiry and the committee 
of review adopted. We are not imputing the 
motives of the committee or its conduct, quite 
the contrary, but the effect of its logic (our 
underlining). However, the cumulative effect of 
driving incidents and the duty cast upon a 
driver by the regulations are very important. 

(13) The decision of the Commission, at first 
instance, was a discretionary one as defined [see 
Parker's Case CMEWU v. RRIA Appeal No. 660 of 1988 
(unreported) and Norbis v. Norbis 65 ALR 12 at 14] 
namely: 

Here, the order is discretionary because it 
depends on the application of a very general 
standard — what is just and equitable — which 

calls for an overall assessment in the light of the 
factors mentioned in section 79(4) (of the Family 
Law Act), each of which in turn calls for an 
assessment of circumstances. Because these 
assessments call for value judgments in respect of 
which there is room for reasonable differences of 
opinion, no particular opinion being uniquely 
right, the making of the order involves the exercise 
of a judicial discretion. 

Their Honours said, at page 15: 
The principles enunciated in House v. The 

King were fashioned with a close eye on the 
characteristics of a discretionary order in the 
sense which we have outlined. If the questions 
involved, lend themselves to difference of 
opinion which within a given range are 
legitimate and reasonable answers to the 
questions, it would be wrong to allow a court to 
set aside a judgment at first instance. 

In conformity with the dictates of principled 
decision making, it would be wrong to 
determine the parties' rights by reference to a 
mere preference for a different result over that 
of the judge at first instance, in the absence of 
error on his part. According to our conception 
of the appellate process, the existence of an 
error, whether of law or fact, on the part of the 
court at first instance, is an indispensable 
condition of a successful appeal. 

(14) Notwithstanding that, we appreciate that the 
problems here confronting the Commission at first 
instance, were of some complexity and we hold as 
follows: 

(a) In this case, in our opinion, the Commission, 
at first instance, erred in law in holding that a 
decision under regulation 17.6 could not be 
examined by the Commission for the reasons 
which we have set out above in detail, it clearly 
could and should have been. 

(b) The Commission also erred in failing to give 
sufficient weight, in the context of whether the 
decision which was a dismissal was harsh or 
unjust, according to the Undercliffe principle, 
to the duty of Mr Savic not to drive until he had 
satisfied the manager that he was competent to 
do so, and in that context the necessity for him 
to satisfy the manager that he was competent 
to drive in the quarry. 

(15) In the Metropolitan District Abattoir (Local 
Consumption) Award, 41 WAIG 960, it was 
unanimously held by the Court of Abitration on page 
962 that, having regard to an award, the only means by 
which the duties of a worker under a contract of service 
can be altered, are by mutual agreement or by the 
termination of the old contract and the making of a new 
one. 

(16) Thus, what occurred here was a purported 
termination of his contract and the offer of a new one in 
a different occupation. The question really asked by the 
union, although it was not so framed, is whether the 
dismissal was unfair. 

(17) Within the context of the principles laid down in 
the Parker Case (op. cit.), what occurred cannot be said 
to be unfair, and the onus lay upon the appellant union 
to establish the unfairness in this instance. 

In addition, because of the regulations and the onus 
that lay on the appellant under regulation 17.6, there is 
some evidentiary onus. 

The dismissal is not unfair because: 
(a) A fair enquiry where the employee was given a 

chance to be heard occurred. 
(b) A decision within the duties falling upon the 

employer under regulation 17.6 is open to the 
employer to make. 
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(c) It was upon the employee under the 
regulation, to satisfy his employer as to his 
competence under the regulation. We would 
not hold that he did satisfy or could satisfy his 
employer on the evidence before us. That 
evidence consisted of a history of accidents, 
warnings etc., and finally a further accident 
where the evidence in support of Mr Savic's 
explanation consisted of his own explanation 
as to why the steering failed, a point of impact 
and a significant corner were some 
explanations to support him, and a broken tie 
rod. In the circumstances, we would not say 
that he had carried out his obligation under 
the regulation. In other words, having regard 
to that duty cast upon him as an employee in a 
quarry, driving a truck, one is bound to say 
that Mr Savic's dismissal from employment in 
the classification of driver, followed by the 
offer of reinstatement in employment under a 
new contract was not unfair. If the onus to 
prove the criterion "unfair" was applicable, 
then "the transfer was unreasonable" the 
appellant union did not discharge its burden 
on the balance of probabilities. 

(18) A decision would be wrong and unjust, were it to 
be based on the wrongful finding that because Mr Savic 
was negligent in the past he was negligent on 20 
February 1988. A decision made on that basis was 
unfairly made. However, the Commission did not 
advert to the onus, under the regulations, on Mr Savic to 
establish his competence. 

Thus, the decision, although based on the wrong 
grounds, was not unfair because an onus lay on Mr 
Savic under the regulation, to satisfy his employer as to 
his competence, which onus he did not discharge. Thus, 
the onus which lay on the respondent union was not 
discharged. 

(19) In the light of Mr Savic's previous driving 
history, and given the strictures of the regulatory duty 
cast upon Mr Savic, the warnings received by him and 
the nature of the previous incidents, that onus was not 
discharged by his explanations of the accident of 20 
February 1988. The Commission erred in not attaching 
weight to that salient aspect. 

We would dismiss the appeal, primarily because the 
evidence before the Commission, at first instance, did 
not support the making of an order, different to what 
was made. 

FIELDING C: The respondent at all material times 
carried on the business of mining and processing iron 
ore at Newman. It there employed Mr Savic as an ore 
truck driver under the provisions of the Iron Ore 
Production and Processing (Mt Newman Mining 
Company Pty Ltd) Award No. A29 of 1984. His work 
required that he drive "Haulpak" trucks to transport ore 
from the mine pit to the mill site where it is 
processed. 

On 20 February 1988 at about 6.35 p.m. whilst driving 
such a truck laden with iron ore Mr Savic lost control of 
the vehicle. It came to rest on a windrow designed to halt 
vehicles when out of control. Mr Savic gave as the 
reason for the mishap the fact that whilst manoeuvring 
a "sharp bend" the steering had malfunctioned thus 
removing any capacity to steer the vehicle thereafter. He 
says he approached the bend at approximately 15 
kilometres per hour travelling down hill. There does not 
appear to have been any evidence as to the degree of that 
incline. It seems that as the vehicle entered the bend Mr 
Savic applied the brakes so slowing the vehicle. On 
negotiating the bend he released the brakes and as he 
did so lost the steering and control of the vehicle. All he 
could do was re-apply the brakes to minimise the 
impact on the windrow. 

The mishap occurred on an unsealed road. Mr Savic 
says that road at the point of the bend was in "a 

reasonable condition" although he says there was a 
trench approximately 20 or 30 centimetres deep and 10 
metres long "a couple of feet off the windrow end". 
Some of the witnesses suggested that there were ruts in 
the left hand side of the roadway made by the trucks as 
they braked when negotiating the bend. A water truck 
was being driven approximately 150 yards in front of 
him on the road but did not present any hazard for his 
driving. j 

Shortly aftdr the mishap Mr Savic indicated to the 
respondent's officer that he thought the tie rod had 
fallen off the vehicle. Subsequently, the vehicle was 
examined in the respondent's mechanical workshops. 
The steering box was found to be in order. Indeed, it 
seems the vehicle was taken to the workshop using its 
own steering mechanism. The tie rod was broken but 
the indications were th at this had occurred as a result of 
the impact as had damage to other parts of the vehicle's 
front end. 

After making preliminaiy enquiries Mr Savic's shift 
supervisor concluded "taking into account Mr Savic's 
past record" that he "must have driven in an unsafe and 
negligent manner". He was stood aside pending a 
formal investigation as envisaged by the disciplinary 
procedures prescribed under the Industrial Relations 
(Mt Newman Mining Co Pty Limited) Order ((1987) 67 
WAIG 1987. That Order empowers the respondent to 
inter alia suspend employees for "misconduct". At the 
conclusion of that investigation the respondent "could 
find no reason" for the mishap. In particular, it could 
find nothing to indicate that the steering had failed as 
Mr Savic had alleged. In consequence, on 2 March, Mr 
Savic was suspended from his employment for a period 
of five days because "it was determined that (Mr Savic) 
drove TRO 202 in an unsafe manner and negligence 
was proven". 

At or about the same time that it imposed the 
suspension the respondent determined to transfer Mr 
Savic to other duties. It did so apparently because it 
believed that Mr Savic was either not competent or 
suited to driving these ore trucks. Mr Savic, it seems, had 
a history of involvement in similar mishaps whilst 
driving ore trucks for the respondent. On the last 
occasion, in September 1987, he had been suspended 
for a period of two days and warned that should he be 
involved in a further occurrence of that kind his services 
would be terminated. 

At the request of the appellant the decision to 
penalise Mr Savic was the subject of examination by a 
Committee of Review as provided under the Industrial 
Relations (Mt Newman Mining Co Pty Limited) Order. 
The appellant's complaint was that there had in fact 
been no conclusive proof of negligence on Mr Savic's 
part. Though the committee, by Clause 6(10) of the 
Order, is only empowered to review the penalty, which 
in this case was stipulated to be the five day suspension, 
the decision to transfer Mr Savic to other duties seems 
also to have been debated before the Committee. In the 
end the Committee did not reach any agreement on 
either question. 

Approximately a month later the respondent applied 
to the Commission for a compulsory conference 
complaining that Mr Savic had refused to accept a 
transfer to an alternative position "and a dispute has 
now arisen over the company's decision not to allow Mr 
Savic to drive ore trucks on the mine {sic.)". It should be 
noted that a separate application had earlier been made 
by the appellant for another conference in the 
Commission to consider the matter of the suspension. 
Subsequently the suspension appears to have been 
withdrawn. No agreement was reached at the 
conference initiated by the respondent and the question 
of whether its decision not to allow Mr Savic to drive ore 
trucks on its mine site was "harsh and unfair" and 
whether the company should be ordered to "restore Mr 
Savich {sic.) to his position as an ore truck driver" was 
referred for hearing and determination pursuant to 
section 44 of the Industrial Relations Act. 
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At the hearing of the matter the appellant argued that 
there was no or no sufficient proof that the mishap 
complained of had been caused by Mr Savic's 
negligence, as the respondent claimed. Furthermore, it 
argued that Mr Savic had suffered a double penalty, a 
suspension and a transfer to other duties which was 
quite untenable in the circumstances. Moreover, the 
appellant argued that the decision to transfer was not an 
option allowed under the Industrial Relations (Mt 
Newman Mining Co Pty Limited) Order. On the other 
hand the respondent argued that Mr Savic had such a 
bad record in respect of driving ore trucks on its mine 
site that it was imprudent to continue to employ him in 
that classification. The respondent's agent drew 
attention to the statutory duty imposed on the mine 
manager under the Mines Regulation Act 1954 to 
ensure that proper steps were taken to guarantee the 
safety of all who worked on the mine site. The quarry 
manager, as the mine manager's agent, had formed the 
view that Mr Savic was not a person who was competent 
to drive such trucks on the mine site and therefore in 
accordance with Regulation 17.6 of the Mines 
Regulation Act Regulations 1976, it was an offence for 
the Respondent to employ or otherwise permit him to 
drive such trucks on the mine site. 

The Commission at first instance observed that "it 
would be unwise" to conclude that Mr Savic was 
negligent on the basis of his past record. However the 
Commission took the view that in refusing to allow Mr 
Savic to drive such trucks on the mine site the 
respondent had acted properly in accordance with the 
Mines Regulation Act and the Regulations made 
thereunder. The Commission's view was that to exercise 
"the powers contained in section 23 of the Industrial 
Relations Act 1979 in favour of Mr Savic would disclose 
irreconcilable conflict between the relevant provisions 
of the Acts because compliance by a statutory officer 
appointed under the Mines Regulation Act with such 
an Order would, on my reading of the Act, put him in 
breach of it". The Commissioner went on to express 
concern that "there appears to be no mechanism for 
appeal in the Mines Regulation Act against decisions of 
a Statutory Officer" and then dismissed the appellant's 
application. 

From the determination the appellant now appeals. 
In short the appellant alleges that the Commisssion was 
in error to conclude that the Mines Regulation Act and 
Regulations made thereunder took precedence over the 
provisions of the Industrial Relations Act. Its argument 
was that the Industrial Relations Act was a later statute 
and therefore overruled the provisions of the Mines 
Regulation Act to the extent of any inconsistency. It 
followed that the Commission's jurisdiction to 
entertain and deal with an industrial matter such as the 
matter in dispute, was not therefore fettered in any way 
by the Mines Regulation Act. Furthermore, the 
appellant argued that the Regulations made under the 
Mines Regulation Act being subordinate legislation 
could not override the provisions of statutory 
legislation in the form of the Industrial Relations Act. 
In the circumstances the appellant contends that the 
Commission ought to have upheld the original 
application for it appears that the Commission was not 
convinced on the evidence that Mr Savic was negligent 
on the occasion. In that event it was harsh and unfair to 
transfer him. 

The respondent lodged what purported to be a cross- 
appeal but which was taken by the Full Bench to be a 
notice of its intention to support the decision of the 
Commission. In essence, those other grounds were that 
the Commission erred in holding that the conclusion 
reached by the respondent, that mishap resulted from 
negligence on the part of Mr Savic, was not a conclusion 
reasonably open on the evidence. Its contention was 
that applying the principles of res ipsa loquitur the 
Commissioner should have concluded that Mr Savic 
was negligent. Moreover, the Commissioner ought to 

have examined the evidence himself rather than treat 
the hearing as a strict appeal from the Committee of 
Review. 

The respondent accepted that the relevant provisions 
of the Mines Regulation Act and the Industrial 
Relations Act could not co-exist. Counsel for the 
respondent suggested that since the Industrial 
Relations Act was a statute general in nature its 
provisions gave way to the specific provisions of the 
Mines Regulation Act. Further, he argued that the 
Mines Regulation Act by section 24 imposed on the 
mine manager a duty to enforce the Regulations made 
under the Act and hence there was no question of a 
conflict between primary legislation and subordinate 
legislation made under another Act. In any event the 
Respondent argued, if the provisions of the Industrial 
Relations Act applied as the appellant asserts the 
Commission, as a matter of discretion should defer to 
the statutory authority given by Parliament to the mine 
manager under the provisions of the Mines Regulation 
Act. 

The Mines Regulation Act relevantly provides as 
follows: 

24. (1) Within one month after notification has 
been given by the inspector to the owner 
of a mine that a registered manager is 
required, and thereafter until permission 
of the inspector has been obtained by the 
owner to dispense with such manager or 
until the mine is abandoned, every mine 
shall be under the control and daily 
supervision of a registered manager. 

(2)   
(3)   
(4)   

30. (1) The manager of every mine shall enforce 
the observance of all the provisions of this 
Act in the mine under his charge, and of 
all the rules and regulations applicable 
thereto. 

(2) As soon as possible after the occurrence 
of any breach of the provisions of this Act 
has come to his knowledge he shall report 
the same, in writing, to the inspector, or, 
mining registrar or Under-Secretary for 
Mines, whether the same has been 
committed by a person employed in mine 
or by a contractor working therein or his 
men, or any other person. 

(3) The manager, owner, and agent shall in 
every such case be deemed guilty of an 
offence against this Act unless such 
manager, owner, or agent reports such 
breach and proves to the satisfaction of 
the court that all reasonable means of 
enforcing the provisions of this Act, and 
of preventing such breach were taken. 

The Mines Regulation Act Regulations 1976 as 
amended relevantly provide as follows: 

3.23 (1) The quarry manager shall be responsible 
to the Registered Manager for the safe 
operation of the workings of the quarry in 
accordance with the Act and these 
regulations, and shall report to the 
Registered Manager— 
(a) any matter which has come to his 

notice and which could constitute a 
hazard to any person in the quarry; 
and 

(b) any serious breach of the Act or of 
these regulations. 

(2)   
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17.6 (1) A person shall not drive, or be employed 
or permitted to drive, a motor vehicle in a 
quarry unless— 
(a) he holds a current drivers licence for 

that motor vehicle; 
(b) he has satisfied the manager or his 

representative that he is competentto 
drive that motor vehicle. 

(2) A person who drives, and any owner, 
agent of manager who knowingly 
employs or permits a person to drive a 
motor vehicle contrary to this Regulation 
is guilty of an offence. 
Penalty; $40.00 for each day the offence 
occurs: 

The Industrial Relations Act 1979 by section 23 gives 
the Commission, subject to certain exceptions which 
are not presently relevant, "cognizance of an authority 
to enquire into and deal with any industrial matter". An 
"industrial matter" is defined by section 7 of the Act for 
these puiposes to mean, subject to an irrelevant 
qualification, "any matter affecting or relating to the 
work, privileges, rights, or duties of employers or 
employees in any industry or of any employer or 
employee therein". It is accepted by both parties and 
properly so, that ordinarily a dispute over the enforced 
transfer of an employee from one job to another or the 
refusal to permit him to carry out the duties normally 
associated with his job classification is an industrial 
matter as defined. 

The object of the Mines Regulation Act is to regulate 
mining operations in the State. It does so by 
establishing inter alia, essential or minimum 
operational standards for those operations and 
identifies the person or persons responsible for 
ensuring that those standards are met. It is legislation 
directed specifically to a particular subject matter. The 
Industrial Relations Act on the other hand is a statute in 
general terms directed inter alia, to the resolution of 
conflict in respect of industrial matters covering a wide 
range of matters which may or may not be connected 
with mining operations. In the circumstances the 
traditional rules of statutory interpretation embodied 
by the maxim generalia specialibus non derogant require, 
as outlined in Mayburyv. Plowman (1913) 16CLR469, 
that in the case of conflict between the two statutes the 
special provision of the Mines Regulation Act prevail 
over the general provisions of the Industrial Relations 
Act. The reason is, as explained in Fitzgerald v. 
Champneys [12 J&H 31, at page 54 referred to in 
Maybury v. Plowman {supra)] that "in passing the 
special Act, the legislature had their intention directed 
to the special case which the Act was meant to meet, and 
considered and provided for all the circumstances of 
that special case; and, having done so, they are not to be 
considered by general enactment passed subsequently, 
and making no mention of any such intention, to have 
intended to derogate from that which, by their own 
special Act, they had thus carefully supervised and 
regulated". 

There is no clear provision in the Industrial Relations 
Act to indicate that its general provisions are to prevail 
over the special provisions of the Mines Regulation Act. 
By section 23(2)(b) of the Industrial Relations Act 
Parliament has provided that where there is any 
inconsistency between a decision of the Commission 
relating to any matter or dispute concerning the 
salaries, wages or other remuneration or other 
conditions of employment and any decision of a person 
made under another Act the decision of the 
Commission is to prevail, but those provisions do not 
apply to the present dispute. 

The appellant's argument that there is a conflict 
between the Industrial Relations Act and subordinate 
legislation in the form of the Mines Regulation Act 
Regulations is also without substance. Clearly, in the 
absence of express provision treating subordinate 

legislation "as if enacted" under the primary legislation, 
it is the case that subordinate legislation cannot 
override the provisions of another Act. So much was 
settled in Powell v. May (1946) 1 KB 330 to which the 
appellant referred [see also: Stevens v. Ferret (1935) 53 
CLR 449], But in my view the appellant's argument 
overlooks the import of section 30 of the Mines 
Regulation Act. That section imposes an express 
obligation on the mine manager to enforce not only the 
provisions of the Act but also "of all the rules and 
regulations". It is the Act rather than the Regulations 
made under it which command the mine manager to 
meet the necessary standards. In this sense it might be 
said that the Regulations have the same force "as if 
enacted" in the primary legislation. In the 
circumstances there is not so much a contest between 
subordinate legislation and primary legislation but 
between the provisions of the Mines Regulation Act 
itself and the Industrial Relations Act, 

The Commission is a creature of statute. As such its 
authority derives from and is determined by statute. In 
the absence of any express provision authorising it to do 
so the Commission cannot make an Award or an Order 
which overrides the provisions of the statue law of the 
State. That is well settled and is illustrated by a long line 
of cases many of which are set out in re Government 
Employees (Redundancy) Award; Application by 
Public Service Association of New South Wales for an 
Award (1984) 11 IR 266 at 271 [see also: Ermani 
Constructions Pty Ltd v. Australian Workers' Union, 
NSW Branch (1988) 23 IR 346]. Hence for the reasons 
outlined any attempt by the Commission to make an 
award or order which derogates from the special 
provisions of the Mines Regulation Act would be ultra 
vires. 

It remains therefore to consider whether an order or 
award of the kind sought by the Appellant on this 
occasion gives rise to a conflict with the provisions of 
the Mines Regulation Act. 

Clearly the Commission could not make an award or 
order which took away the statutory authority from 
mine manager to determine who is competent to drive 
on a mine site managed by him. But that is not what was 
sought on this occasion. Rather, what was sought was a 
review of the exercise of that right in the particular case. 
The authority to exercise the right was acknowledged by 
the claim that it was exercised harshly and unfairly. 

Although the Mines Regulation Act and Regulations 
unequivocally give the mine manager or his 
representative the right to determine who is competent 
to drive a motor vehicle on the mine site, there is 
nothing in the Act to indicate that that right is so 
absolute that it can be exercised without regard to the 
other laws of the State. 

In the absence of some clear statutory provision to the 
contrary it is difficult to see why, in the context of the 
general industrial arbitration laws of the State, such a 
right should be considered any differently to any other 
managerial prerogative. The exercise of that statutory 
right or prerogative, as with the common law 
prerogatives has the potential to cause industrial 
disputes. If and when that occurs the Industrial 
Relations Act provides a medium for resolving those 
disputes. The Mines Regulation Act does not. Having 
regard to those circumstances I would have thought it 
reasonable to suppose that if the Commission's general 
authority to enquire into and deal with industrial 
matters was not to extend to the manager's exercise of 
the statutory right in question the legislature would 
have expressly said so. That not having occurred is an 
indication, it seems to me, that the right is to be 
exercised subject to the constraints which apply to the 
exercise of management prerogatives generally. Just, as 
the statutory right of dismissal given to employers 
bound by the Federal Airline Pilots Agreement 1978, 
was held by the High Court in Ansett Transport 
Industries (Operations) Pty Ltd v. Wardley (1980) 142 
CLR 237, to be a right the nature of which is to be 
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understood in its operation against the background of 
the general laws of the land, so too should the instant 
statutory right be understood. 

Such a conclusion in my view is supported by the 
history of the legislation. The predecessor to the 
Industrial Relations Act 1979, the Industrial 
Arbitration Act 1912, gave the Court of Arbitration 
Court power to enquire into and deal with a broad range 
of industrial matters which would ordinarily include 
disputes of the kind now in question. In 1954 when the 
Mines Regulation Act was enacted the role of the 
Arbitration Court in dealing with industrial disputes 
was well established but no attempt was made to 
exclude the operation of the Court from continuing to 
determine matters of that kind. Though the Mines 
Regulation Act by section 22 establishes an appeal 
mechanism for decision of mines inspectors none was 
mentioned in respect of decisions of mine managers as 
they affected employees. It is not unreasonable to 
suppose that the legislature considered that the dispute 
settling mechanism already in force under the 
Industrial Arbitration Act was sufficient and 
appropriate. Moreover, in 1979 when the Industrial 
Relations Act was enacted, there was no expressed 
limitation placed on the powers of the Industrial 
Relations Commission with respect to such disputes, 
yet the legislature at that time by section 23(3) saw fit to 
exclude a number of matters from its jurisdiction, 
including in subparagraph (d), matters of discipline 
where there is provision in another Act for an appeal in 
a matter of that kind. Likewise, in 1984 when the 
Commission's jurisdiction was widened the legislature 
again expressly limited its powers in respect of certain 
matters which otherwise fitted the description of an 
industrial matter. For example, section 80E of the Act 
limits the powers of the Commission constituted by the 
Public Service Arbitrator so as not to conflict certain 
parts of the Public Service Act. 

Similarly the definition of "industrial matter" as it 
applies to teachers is couched in terms so as to avoid any 
conflict with certain parts of the Education Act. 

It ought not be assumed that the mere coverage of a 
subject matter by a special statute excludes the 
Industrial Commission from entering that field at all. 
As pointed out by the New South Wales Supreme Court 
in Public Service Association v. Industrial Commission 
of New South Wales (1985) 1 NSWLR 627 there is no 
reason why the Commission in the exercise of its 
general powers should not make an award or order that 
"supplements or operates in tandem with" provisions of 
the special statute. In my view the authority of the 
Commission to settle industrial disputes caused 
through the exercise of the statutory right given the 
mine manager under the Mines Regulation Act is such 
that it can operate in tandem with that Act. It provides 
an avenue of review in individual cases which that Act 
does not provide and in that way is not inconsistent with 
the Act. Obviously, the position would be different if the 
Mines Regulation Act provided a review process itself. 
Thus in North West County Council v. Dunn(1971) 126 
CLR 247 the High Court held that the provisions of the 
New South Wales Industrial Arbitration Act relating to 
reinstatement of persons unfairly dismissed had no 
application in the case of an employee under the Local 
Government Act of that State because that Act 
specifically provided for a special enquiry in the case of 
a person whose services were to be terminated. The 
Local Government Act reserved the right of a Council, 
after having the benefit of an enquiry, to make for itself 
the ultimate decision whether to terminate the 
employment or not which right would be "destroyed" if 
the general reinstatement powers of the Commission 
were used. An almost identical problem was considered 
by the South Australian Supreme Court in R. v. 
Industrial Court of South Australia ex pane the District 
Council of Karoonda East Murray (1979)49 SAIR1261. 
Again, the Local Government Act of that State provided 
for an enquiry to be held into the circumstances leading 
to the dismissal or reduction in status of an officer 

employed under the provisions of that Act. As with 
section 23(3)(d) of the Industrial Relations Act of this 
State the Industrial Arbitration Act of South Australia 
specifically excluded from its operation "an employee 
who has under any Act or law a right of appeal or review 
against his dismissal". Although the enquirer 
appointed under the Local Government Act only had 
powers to report to the relevant Council, the Supreme 
Court concluded that the special provisions contained 
in that Act should prevail over the general provisions 
contained in the Industrial Conciliation and 
Arbitration Act of South Australia. In Ermani 
Construction Pty Ltd v. Australian Workers" Union. 
New South Wales Branch (supra) the New South Wales 
Industrial Commission suggested, without deciding it. 
that because the Construction Safety Act of that State 
made provision for others to make slopwork orders it 
was inconsistent and therefore ultra vires, for the 
Industrial Commission in reliance on the general 
powers given it under the Industrial Arbitration Act of 
that State to make orders to the same effect. In the 
present case the legislation does not set up conflicting 
systems of review and it can fairly be said that the degree 
of conflict evidenced in those cases is not as great as in 
the instant case. 

A line of cases in New South Wales, mainly 
concerning the interaction of the statutory powers 
relating to the employment of public servants given to 
the Public Service Board of that State and the general 
powers of the Industrial Commission, suggest that the 
nature of industrial arbitration legislation is such that 
clear language is needed to prohibit the Commission 
from reviewing industrial matters arising out of 
individual complaints regarding excesses in the 
exercise of statutory powers. In re Government 
Employees (Redundancy) Award; Application by 
Public Service Association of New South Wales for an 
Award (1984) 11 IR 266 the New South Wales Industrial 
Commission in Court Session held that although a 
general award could not be made which was 
inconsistent with detailed provisions of another statute, 
the Commission retained jurisdiction to deal with 
individual situations where there is a disagreement 
concerning the applicability of that statute to what has 
occurred. 

The Commission referred to Public Service 
Association v. Public Service Board (New South Wales) 
(1982) 2 IR 459 and to in re Department of Tourism 
Appointments (1980) AR (NSW) 241 as illustrations of 
this proposition. In the Department of Tourism Case 
(supra) it was held to be within the proper exercise of the 
Commission's general jurisdiction to examine whether 
a statutory discretion had been exercised properly. In 
the other case the Commission considered it to be 
within its powers to consider whether the due statutory 
processes had been followed and if not to make an order 
overturning a decision made in purported exercise of 
that statutory power. More recently in Public Service 
Association (NSW) v. Public Service Board (NSW) 
(1986) 14 IR 432 Bauer J. of the New South Wales 
Industrial Commission suggested that circumstances 
could be demonstrated which would allow an order 
overriding the exercise of a statutory power exercised 
under a special Act. He gave as examples the failure to 
exercise a discretion correctly, incorrect interpretation 
of the special Act and mistaken conclusions of fact. He 
observed at paragraph 440 — 

As I understand the practical effect of the 
reasoning in the redundancy cases, orders or 
awards might not be made which supplant powers 
of the Public Service Board given in section 112. 
That, however, does not prevent an investigation, 
as a proper exercise of powers with respect to 
industrial matters, whether the orders were 
correctly made or could have been correctly made 
on the facts. If they could have been properly so 
made, the Industrial Commission is empowered to 
make appropriate orders. Whether such circum- 
stances are demonstrated on the facts is a matter of 
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evidence, and I am fortified in this view by my 
understanding of the explanation given by Priestly 
J.A. of the significance of section 8 being placed in 
the particular Act and referring to the general 
act. 

The New South Wales cases involving the Public 
Service Act must be treated with caution in the context 
of these proceedings because of the express provision in 
that Act saving the general powers embodied in the 
Industrial Arbitration Act of that State. Nevertheless, 
there is much to be said for the observation of Bauer J. in 
Public Service Association (NSW) v. Public Service 
Board (NSW) (supra) at p. 439 that: 

The transfer of employees from one location to 
another and from one job to another in the public 
service has produced industrial disputation, and 
will continue to do so. If public servants no longer 
had access to the industrial tribunals with respect 
to this industrial matter, the clear intention of the 
legislature would be to that extent seriously 
altered. 

Hence he indicated that industrial arbitration 
legislation should be given its full scope unless the 
contrary intention is expressed and borderline issues 
should be determined in favour of the powers of the 
Commission. Much the same can be said of the present 
matter. Mining has been such a major industry in this 
State, and as such a significant and regular source of 
industrial disputes, that it would be odd if Parliament 
intended to limit the Commission's jurisdiction in 
respect of disputes of the kind now in question without 
saying so expressly. 

In my view, for the foregoing reasons, the 
Commission's powers to enquire into and deal with 
industrial matters generally extend to and include the 
resolution of industrial disputes arising out of the 
exercise of the statutory powers given mine managers 
under the mines Regulation Act. In particular, I see no 
reason why the Commission should not examine the 
circumstances of the particular case where the 
continued employment of an individual is in jeopardy 
because of an assessment by the mine manager of his 
competence to undertake the task for which he was 
employed. To do so in my view does no more than 
supplement the provisions of the mines Regulation Act 
which otherwise provides no mechanism to see that the 
powers given by that Act are properly exercised. In so 
doing however, the Commission cannot overlook the 
fact that the legislature has entrusted to the mine 
manager the responsibility of ensuring that vehicles are 
driven on a mine site by competent persons and that 
manager or his representative is deemed by the 
legislature to be the proper person to make that 
assessment. 

The Commission at first instance appears to have 
taken the view that the power given to the mine manager 
by the mines Regulation Act and Regulations made 
thereunder was absolute and so declined to determine 
the application on its merits. In my opinion for the 
reasons outlined that was an error. 

In my view the real question before the Commission 
was whether the respondent acted unfairly in an 
industrial sense in determining that Mr Savic should no 
longer drive ore trucks on its mine "because of 
continuing unsafe driving and frequency of the 
accidents' involving him. That determination 
prevented him from carrying out the tasks for which he 
was employed and led to his transfer. 

It appears to have been accepted by the respondent 
that it had a right to unilaterally transfer or re-classify 
Mr Savic if he could no longer drive on the mine site. 

'The basis for the assumption is not clear. The Iron Ore 
Processing and Production (Mt Newman Mining Co 
Ply Limited) Award No. A29 of 1984 [(1965) 65 WAIG 
246] in Clause 5(11), gives the respondent power to re- 
classify employees by consent but appears to go no 

further. Likewise, as the Appellant contends, the 
Industrial Relations (Mt Newman Mining Co Pty 
Limited) Order does not make provision for the 
unilateral transfer of an employee in these 
circumstances. The Order provides only for dismissal, 
suspension or reprimand as the penalty for misconduct. 
However, the question of a penalty for the mishap in 
question was, as indicated, a separate issue and not 
before the Commission. For that reason too the findings 
of the Committee of Review were of doubtful relevance. 
Although the suspension imposed on Mr Savic may 
have been withdrawn leaving only the transfer, the 
transfer was never stipulated to be a penalty in 
accordance with the Order or otherwise. The transfer 
was not effected as punishment for any misconduct, but 
because the respondent upon consideration of his 
entire driving record, had lost confidence in Mr Savic's 
capacity to drive trucks without mishap. 

Ordinarily the unilateral transfer of an employee 
from one job to another is notionally at least a dismissal 
and re-employment in the new classification. (See: 
Midland Junction Abattoir Board v. West Australian 
Branch, Australasian Meat Industry Employees' 
Industrial Union of Workers, WA(1963) 43 WAIG 1082 
and see too: O'Connor v. the Argus and Australasian 
Ltd (1957) VR 374.) It seems proper therefore to treat the 
unilateral transfer on that basis. That required the 
Commission, relying on the principles expounded in 
Miles v. Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous WA 
Branch (1985) 17 IR 179, to consider whether in all the 
circumstances the Respondent had abused its 
contractual right to terminate the employment of Mr 
Savic. Whilst the circumstances giving rise to the 
mishap of 20 February were undoubtedly the catalyst 
for the Respondent's action the industrial merits of its 
action are not to be judged merely in terms of whether 
Mr Savic was shown to have been negligent or not on 
the occasion in question. The issue was much broader: 
it was whether the Respondent could fairly refuse to 
continue to employ Mr Savic as an ore truck driver 
having regard not merely to the events of 20 February, 
but to his entire driving record in the work place. 
Furthermore, that issue is to be determined not merely 
in the context of the consequences to Mr Savic of a 
dismissal but in the context of the statutory obligations 
on the Respondent. 

Moreover, the onus was on the Appellant as the 
Applicant to show that the Commission should 
interfere with what was undoubtedly a contractual right 
vested in the Respondent to terminate Mr Savic's 
employment at any time on proper notice or by 
payment in lieu. The onus was not on the Respondent to 
justify its action to the satisfaction of the Commission, 
as it seems to have been assumed by the Applicant in the 
course of proceedings before the Commissioner. 

Clearly there is no merit in the Respondent's claim 
that because of Mr Savic's previous record he must have 
been negligent on 20 February 1988. That might well put 
any penalty for the mishap on that day in jeopardy but 
that is not the issue in these proceedings. The evidence 
quite unequivocally indicates that Mr Savic was not 
transferred simply because of the events of 20 February 
but because the Respondent had lost confidence in his 
capacity to continue to drive its ore trucks without 
mishap because of his driving record in toto. Mr Savic 
acknowledges that he had been involved in six mishaps 
over nine years, the last late in 1987. On the last occasion 
he was warned that should he be involved in a similar 
mishap again he would be dismissed. In an apparent 
endeavour to avoid such a happening he was directed to 
take a re-training course which he had completed not 
long before the mishap of 20 February. In those 
circumstances I would have thought that if he was to 
sustain a complaint over the Respondent's decision to 
no longer permit him to drive ore trucks on its mine site 
he should be able to give a satisfactory explanation for 
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the events surrounding the mishap of 20 February. Mr 
Savic gave as his explanation for the mishap that the 
steering was defective. However, the unchallenged 
expert evidence was that the steering was not faulty. 
Such damage as there was to the front end of the vehicle, 
in particular the broken tie rod, was said to have been 
impact caused. Interestingly, the Appellant's convener 
who was involved with the enquiries into the matter, 
accepted that the mishap was not due to a mechanical 
fault in the vehicle. He was somewhat at a loss to find a 
cause for the mishap but suggested that it might have 
been due to the road condition. That was not the 
assessment of Mr Savic who after all was most directly 
involved with the matter, until after the mechanical 
defect had been shown to be improbable. Moreover, on 
any assessment of the evidence it was mere speculation 
to attribute the mishap to the condition of the roadway. 
Furthermore, that has to be judged in light of the fact 
that similar vehicles had satisfactorily negotiated that 
part of the roadway not long before the mishap 
occurred. 

Regulation 17.6 of the Mines Regulation Act 
Regulations does not require that the mine manager be 
satisfied that a person is incompetent to drive but rather 
that he be satisfied that he is competent. In the absence 
of some satisfactory explanation as to the cause of the 
mishap I would have thought that given his previous 
driving record the manager was well justified to have 
some doubts as to Mr Savic's competence to continue to 
drive the ore trucks in question. In that event the 
manager was bound by the Mines Regulation Act not to 
continue to employ Mr Savic as an ore truck driver. In 
the circumstances it is difficult to see how the 
respondent could be said to have acted unfairly in 
determining to transfer or otherwise dismiss him. 

It might be that the due processes required by section 
79 of the Industrial Relations (Mt Newman Mining Co 
Pty Limited) Order, which relates to terminations for 
reasons other than misconduct, have not been followed 
strictly. Those provisions require inter alia, that the 
question of such a termination be considered by a 
Committee of Review if requested on behalf of the 
employee. Albeit on a false premise the Committee of 
Review did examine the decision to transfer Mr Savic 
with no agreement being reached. In those 
circumstances Mr Savic has lost nothing. Though 
possibly not lawful the circumstances overall are such 
that the dismissal is still nonetheless not shown to have 
been industrially unfair. (See: R. v. Industrial Court of 
South Australia, ex pane General Motors-Holden Pty 
Ltd (1976) 10 SASR 582). 

To a large extent the question of whether -the 
respondent acted unfairly or improperly called Tor a 
discretionary judgment by the Commissioner. In this 
case, because of the view taken by the Commissioner 
with respect to the Commission's lack of jurisdiction, he 
did not exercise any discretion at all. For the reasons 
given that was an error. In those circumstances the 
constraints outlined in Hamersley Iron Pty Ltd v. 
Association of Draughting, Supervisory and Technical 
Employees, WA Branch (1984) 64 WAIG 852 imposed 
upon the Commission in hearing appeals from a 
discretionary judgment do not apply. On my 
assessment of the evidence the Full Bench is in as good 
a position as the Commissioner to draw the necessary 
inferences from the evidence, much of which was not 
contradicted. There is thus no reason why this Bench 
should not now consider the matter on its merits. 

I do not consider that on any rational interpretation 
of the evidence could it be said that the Appellant as the 
Applicant had in any way discharged the onus it carried 
to show that the transfer or dismissal as the case might 
be, of Mr Savic was in all circumstances industrially 
unfair. Indeed, for the reasons outlined only a perverse 
interpretation of the evidence or a misapplication of the 
proper principles could lead to a conclusion to the 
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contrary. In my view therefore the Commissioner was 
right to dismiss the application albeit for reasons other 
than those he expressed. I would dismiss the appeal. 

THE PRESIDENT: The appeal is dismissed. 

Order accordingly. 
Appearances: MrG. Droppert (of Counsel) and with 

him Mr J.A Long for the appellant. 
Mr L.A. Jackson (of Counsel) and with him Mr J.M. 

Stockden for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Transport Workers' Union of Australia. 
Industrial Union of Workers, 
Western Australian Branch 

and 
Mt Newman Mining Co Pty Ltd. 

No. 1129 of 1988. 
BEFORE THE FULL BENCH. 

PRESIDENT P.J. SHARKEY Esq. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER G.L. FIELDING. 
23rd day of March 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 6th day of December 1988 and having 
heard Mr G. Droppert (of Counsel) and with him Mr 
J.A. Long on behalf of the appellant and Mr L.A. 
Jackson (of Counsel) and with him Mr J. Stockden on 
behalf of the respondent and the Full Bench having 
reserved judgment on the matter and judgment having 
been delivered on the 23rd day of March 1989, wherein 
the Full Bench by majority decision dismissed the 
appeal and give reasons therefor, it is this day. the 23rd 
day of March 1989 ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY. 
[L.S.J President 
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fuLl bench— 
Appeals against decision of 

Industrial Magistrate — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 84. 
Jubilee Jackpot Pty Ltd 

and 
Federated Liquor and Allied Industries Employees' 

Union of Australia, Western Australian Branch, 
Union of Workers. 
No. 1429 of 1988. 

BEFORE THE FULL BENCH. 
PRESIDENT P.J. SHARKEY Esq. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER C.B. PARKS. 

31st day of March 1989. 

Breach of award — failure to display proper roster — 
conflict between award and agreement — 
difference between restaurant and fast food outlet 
— appellant not party to agreement — appellant 
bound by award — appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal by Jubilee Jackpot 
Pty Ltd trading as "McDonald's Family Restaurant" 
against a decision of the Industrial Magistrate given on 
29 September 1988 in chafge No. S425 of 1988 on the 
grounds set out as the schedule to the notice of appeal, 
herein. 

The relevant charge or complaint laid on behalf of 
the respondent Union on 16 May 1988 alleged that 
between 9 May 1988 and 15 May 1988 at McDonald's 
Family Restaurant in Fremantle, Jubilee Jackpot Pty 
Ltd trading as McDonald's Family Restaurant at 47 
Mews Road, Fremantle, being a party bound by Award 
No. 48 of 1978, committed a breach thereof in that it 
failed to have ekhibited on the business premises a 
proper roster of the working hours of each worker 
employed as required in accofdance with the 
provisions of subclause (2) of Clause 33.—Roster of 
Award No. 48 of 1978. 

His Worship giive reasons for finding that it had been 
proven that the defendant had failed to comply with the 
provisions of the award and had thus committed a 
breach. 
Grounds of Appeal. 

It was asserted in the grounds of appeal that His 
Worship had erred in holding thai the appellant was 
bound by the Restaurant, Tearoom and Catering 
Workers Award 1979 ("the award"). 

It was further asserted, for a number of particularised 
reasons, that the learned Magistrate should have held 
that it was appropriate to interpret the award in the light 
of the Catering Workers (Fast Food Operations, 
Catering and Restaurant) Agreement 1979 ("the 
agreement"), and on such interpretation have decided 
that the appellant's busiiiess was not a restaurant within 
the meaning of the award. It was a! Irted in support of 
that by way of pa' ticulars, as follows:— 

(1) The agreemeitt applies to fast food outlets. 
(2) The di'hnitioii of "restaurant" is substan- 

tially the satixe in both the award and the agree- 
ment. 

(3) The agreement distinguishes restaurant 
from fast food outlets. 

(4) For the purpose of the a| ^ tement, a fast food 
outlet is not a restaurant. 

(5) The learned Industrial Magistrate found 
that the appellant's business was a fast food 
outlet. 

(6) The learned Industrial Magistrate found 
that the appellant carries on the same business as 
parties to the agreement. 

(7) There was no evidence that any party to the 
agreement operates as a restaurant. 

(8) It follows that the appellant's business was 
not a "restaurant" within the meaning of that term 
in the agreement. 

(9) Reading the award and the agreement 
together, it follows that the appellant's business is 
not a "restaurant" within the meaning of that term 
in the award. 

There were other grounds which alleged misdirection 
by His Worship. For example, it was asserted as 
follows:— 

(1) That the Magistrate erred in giving weight to 
the fact that the appellant's business was carried on 
under the name of a restaurant. 

(2) He misdirected himself in considering the 
interpretation of the award, on the balance of 
probabilities. 

(3) He erred in considering the business carried 
on by the Pancake Man, in that there was no 
evidence that the manner of preparation of food at 
the Pancake Man was the same or similar to that of 
the appellant. 

(4) On the evidence, the style of serving food at 
the Pancake Man, was substantially different to 
that of the appellant. 

(5) On a proper interpretation of the scope 
clause of the award, the industries of the 
respondents to the award are irrelevant. 

The appropriate clauses of the Restaurant, Tearoom 
and Catering Workers Award 1979, No. 4 of 1978 are as 
follows:— 

4.—Scope. 
This Award shall apply to all workers employed 

in the callings described in Clause 21 of this award, 
in Restaurants and/or Tearoorhs and/or Catering 
Establishments, as defined in Clause 6 of this 
award. 

6.—Definitions. 
(1) "Restaurant and/or Tearoom" shall mean 

any meal room, grill room, coffee shop, tea shop, 
oyster shop, fish cafe, cafeteria or hamburger shop, 
and includes any place, building, or part thereof, 
stand, stall, tent, vehicle or boat in or from which 
food is sold or served for consumption on the 
premises and also includes any establishment or 
place where food is prepared and/or cooked to be 
sold or served for consumption elsewhere. 

(2) "Catering establishment" shall mean any 
building or place where meals and/or light 
refreshments and/or drinks are served and 
provided for weddings, parties, dances, social 
functions, discotheques, cabarets, theatres, 
festivals, fairs, exhibition buildings, cultural 
centres, convention centres, entertainment centres, 
racecourses, showgrounds, sporting grounds, and 
the like, and shall include the provision of catering 
and ancillary services for any social, commercial, 
industrial or other purpose or function by any 
person, firm, company or corporation carrying on 
business as a Catering Contractor. 

Clause 21 sets out the classifications of workers. 
Clause 33.—Roster provides:— 

33.—Roster. 
(1) A roster of the working hours of each worker 

employed shall be exhibited in the office of each 
establishment and in such other place by the 
employer, so as it may be conveniently and readily 
seen by each worker employed. 
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(2) Such roster shall show — 
(a) the name and occupation of each 

worker; 
(b) the hours to be worked by each worker 

each day and the breaks in shift to be 
taken. 

(3) (a) The roster in the office shall be open for 
inspection to a duly accredited representative of 
the union at such time as the "Record" is so open 
for inspection. 

(b) A duly accredited representative of the 
union shall be permitted to inspect the roster 
available to the workers not more than once in any 
week during the time the "Record" is so open for 
inspection. Provided that the duly accredited 
representative must notify the employer before 
entering the place where the roster is kept. 

(4) Such rosters shall be drawn up in such a 
manner as to show the working hours of each 
worker for at least one week in advance of the date 
of the roster, and may only be altered on account of 
the sickness of a worker, or by mutual consent 
between the worker and the employer concerned. 

The industrial agreement referred to in this matter, is 
set out at page 295 of the appeal book, in its material 
clauses. Firstly, it is referred to as the Catering Workers 
(Fast Food Operations, Catering and Restaurant) 
Industrial Agreement No. 23 of 1979. 

Secondly, the parties to it are set out as:— 
(1) The respondent. 
(2) Amalgamated Food and Poultry Pty Ltd 

(trading as Red Rooster Foods and Red Bull 
Restaurants). 

(3) Competitive Foods Limited (trading as 
Kentucky Fried Chicken). 

(4) Hungry Jack's Pty Ltd, Darlington 
Investments Pty Ltd, Westarm Pty Ltd (trading as 
Pizza Hutt). 

The appellant is not a party to the agreement. 
The relevant clauses of the agreement are as 

follows:— 
4.—Scope. 

This agreement shall apply to all workers 
employed in the callings described in Clause 21.— 
Wages of this agreement, by the employers hereto, 
in any Fast Food Outlet, Catering Establishment or 
Restaurant, as defined in Clause 6.—Definitions of 
this agreement. 

5.—Term. 
The term of this agreement shall be for a period 

of three years as from the date hereof. 
6.—Definitions. 

(1) "Fast Food Outlet" shall mean an establish- 
ment, or part thereof, which is wholly or 
predominantly engaged in the preparation and/or 
serving of "Fast Foods" (as defined in subclause (2) 
hereof), and shall include any commissary, 
whether within such establishment or elsewhere, 
where "Fast Foods" are' prepared, or partially 
prepared. 

(2)_ "Fast Foods" shall mean specialty take-away 
catering which provides meals and/or light 
refreshments served in such a manner either to be 
consumed on the premises, or to be taken from the 
premises to be consumed elsewhere. 

(3) "Catering Establishment" shall mean any 
person, firm or company who provides and/or 
serves meals and/or light refreshments for 
weddings, parties, dances, and the like. 

(4) "Restaurant" "shall mean any meal room, 
dining room, grill room, coffee shop, tea shop, 
oyster shop, fish cafe, cafeteria or hamburger shop, 
and includes any place, building, or part thereof, 
stand, stall, tent, vehicle or boat in or from which 
food is sold or served for consumption on the 

A68471-3 

premises and also includes any establishment or 
place where food is prepared and/or cooked to be 
sold or served for consumption elsewhere. 

Section 37 of the Act refers to awards, and provides as 
follows:— 

(1) An award has effect according to its terms, 
but unless and to the extent that those terms 
expressly provide otherwise it shall, subject to this 
section — 

(a) extend to and bind — 
(i) all employees employed in any 

calling mentioned therein in the 
industry or industries to which the 
award applies; and 

(ii) all employers employing those 
employees: 

and 
(b) operate throughout the State, other than 

in the areas to which subsection (1) of 
section 3 applies. 

(4) An award, and any provision of an award, 
whether or not it has been made for a specified 
term, shall, subject to any variation made under 
this Act, remain in force until cancelled, 
suspended, or replaced under this Act unless, in the 
case of an award or a provision made for a specified 
term, it is expressly provided that the award or the 
provision, as the case may be, shall cease to operate 
upon the expiration of that term. 

(5) Subsection (4) does not prevent the can- 
cellation. suspension, or replacement of an award 
in part. 

Section 41 refers to industrial agreements. Section 41 
provides:— 

(1) An agreement with respect to any industrial 
matter or for the prevention or resolution under 
this Act of disputes, disagreements, or questions 
relating thereto may be made between an organisa- 
tion or association of employees and any employer 
or organisation or association of employers. 

(2) ... 
(3) Before registering an industrial agreement 

the Commission may require the parties thereto to 
effect such variation as the Commission considers 
necessary or desirable — 

(a) for the purpose of giving clear expression 
to the true intention of the parties; or 

(b) to remove any inconsistency with an 
award that is in force in relation to any 
employer or employee bound by the 
industrial agreement. 

(4) An industrial agreement extends to and 
binds — 

(a) all employees who are employed — 
(i) in any calling mentioned in the 

industrial agreement in the 
industry or industries to which the 
industrial agreement applies; and 

(ii) by an employer who is — 
(aa) a party to the industrial 

agreement; or 
(bb)a member of an organisa- 

tion of employers that is a 
party to the industrial agree- 
ment or that is a member of 
an association of employers 
that is a party to the 
industrial agreement; 

and 
(b) all employers referred to in subparagraph 

(ii) of paragraph (a), 
and no other employee or employer, and its scope 
shall be expressly so limited in the industrial 
agreement. 
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There was a great deal of argument that the award 
herein should be read down in the light of the definition 
of "fast food" in the registered industrial agreement. 

The fact of the matter is that since the appellant in 
these proceedings is not a party to that agreement, that 
the agreement, in any event, does not refer to it, (i.e. the 
appellant) and it cannot be used as a basis for an 
argument that the appellant's business was not "a 
restaurant" within the meaning of the award. Nor do we 
know of any principle (and no authority was cited to us) 
that , an unrelated agreement should be used to read 
down the meaning of words in an award. The words of 
section 41(1) and (4) quoted above are clear and 
unequivocal. 

The appellant's premises and the nature of the 
business conducted there, bring it within the scope 
clause of the award, without any reference to common 
rule by the actual words of the scope clause, if the 
evidence supports that. 

As we have said, the major questions were:— 
(1) Are the workers employed in the callings 

prescribed in Clause 21 of the award? 
(2) Are they employed in restaurants and/or 

tearooms and/or catering establishments, as 
defined by Clause 6 of the award? 

We have already referred to the definition of 
"restaurant and/or tearoom" above. 

The premises, according to the evidence, were clearly 
a "meal room" or, at least, a place or building or part 
thereof in or from which food is sold or served for 
consumption on the premises. In addition, it is clear 
that the premises were "an establishment or place 
where food is prepared and/or cooked to be sold or 
served for consumption elsewhere". 

We should add that this was not a matter of the 
exercise of discretion by His Worship, but the 
application of the fixed principles contained in the 
award, to a set of facts (see the discussion of this in 
Norbis v. Norbis (1986) 65 ALR 12). 

His Worship did not err, as alleged:— 
(1) Because the appellant was, at all material 

times, on the evidence, bound by the Restaurant, 
Tearoom and Catering Workers Award 1979. 

(2) It was quite clear, on the evidence, that on the 
appellant's premises food was prepared and/or 
cooked to be sold or served on the premises and 
elsewhere (i.e. it was being prepared on the 
premises and consumed there, and also taken 
away). 

His Worship also found, as he was bound to find, that 
the appellant was not party to the Catering Workers 
(Fast Food Operations, Catering and Restaurant) 
Agreement, and therefore, for the reasons we have set 
out above, the matter ends. 

Secondly, His Worship observed although, it was not 
necessary to do so, that the defendant was bound by 
common rule in that a party to the award "Pancake 
Man" carried on a similar business. In reading that 
decision, it would seem there was some substance on the 
evidence in that finding, and if it had been necessary to 
so find, there was no error in so finding. 

However, all that had to be established was that the 
appellant employed workers and employed them in the 
callings described in Clause 21 of the award in 
restaurants and/or tearooms and/or catering 
establishments as defined in Clause 6 of the award. 

For the reasons set out above, all of those matters were 
found to be proven by His Worship. There is no reason 
why we should disagree. He did not err. The questions 
which appear on page 9 (supra) were clearly answerable 
"yes" in each instance, on the evidence. 

The appeal is dismissed. 
Order accordingly. 

Appearances: Mr L.A Jackson (of Counsel) and with 
him Ms L. Young (of Counsel) on behalf of the 
appellant. 

Mr W.T. Baxter and with him Mr T.I. Lockwood on 
behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 84. 

Jubilee Jackpot Pty Ltd 
and 

Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 

Union of Workers. 
No. 1429 of 1988. 

BEFORE THE FULL BENCH. 
PRESIDENT PJ. SHARKEY Esq. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER C.B. PARKS. 

31st day of March 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 28th day of February 1989 and having 
heard Mr L.A. Jackson (of Counsel) and with him Ms L. 
Young (of Counsel) on behalf of the appellant and Mr 
W.T. Baxter and with him Mr T.J. Lockwood on behalf 
of the respondent and the Full Bench having reserved 
judgment on the matter and judgment having been 
delivered on the 31st day of March 1989, wherein the 
Full Bench unanimously dismissed the appeal and 
gave reasons therefor, it is this day, the 31st day of 
March 1989 ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 84. 

Transport Workers' Union of Australia, 
Industrial Union of Workers, 
Western Australian Branch 

and 
Arrow Holdings Pty Ltd. 

No. 1385 of 1988. 
BEFORE THE FULL BENCH. 

PRESIDENT P.J. SHARKEY Esq. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

30th day of March 1989. 

Appeal — failure by respondent to comply with 
Transport Workers Award re — overtime — 
accommodation allowance — meal allowance — 
method of payment — standard of proof on 
balance of probabilities — each complaint dealt 
with number of breaches — one penalty imposed 
for each complaint — penalty should be imposed 
for each proven breach — complaint concerning 
method of payment found proven — appeal 
upheld. 

Reasons for Decision. 
THE PRESIDENT: This is the decision of Salmon C. 
and myself. This was an appeal by the Transport 
Workers' Union of Australia, Industrial Union of 
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Workers, Western Australian Branch as appellant in 
which Arrow Holdings Pty Ltd was named as 
respondent. The appeal was against decisions of the 
learned Industrial Magistrate in complaints 713-716 of 
1988, made and dated the 15th day of September 
1988. 

The appellant seeks an order that the decisions of the 
learned Magistrate be suspended and that complaints 
712-716 of 1988 be remitted back to him for further 
hearing and determination, or alternatively that the 
decisions be varied in such a manner as this Bench 
deems appropriate. All of these were heard together 
without objection. 

In summary, the grounds of appeal can be put as 
follows:— 

(1) In relation to complaints 713-715 of 1988, His 
Worship took into account considerations which 
were irrelevant, namely that the appellant did not 
make any claim against the respondent during the 
period of his employment, for the amounts claimed 
m those complaints. 

(2) That His Worship failed in relation to 
complaints 713-715 of 1988 to properly take into 
account the weight of the documentary and oral 
evidence of the appellant with respect to the dates 
and times worked by the appellant during the 
relevant period. 

(3) In relation to complaint 716 of 1988, having 
found that on 19 November, 29 November, 4 
December and 13 December 1987, the respondent 
was guilty of breaching Clauses 13(3) and 15(1) of 
the Transport Workers' (General) award. His 
Worship erred in law in finding the respondent not 
guilty of complaint 716 of 1988, and in particular in 
relation to Clause 20(1) of that award. 

(4) Having found the respondent guilty of 
breaching Clauses 13(3) and 15(l)ofthe said award 
and having found the said breaches to have 
occurred on four different pay weeks, the learned 
Magistrate erred in law in finding the respondent 
guilty of one breach of each of the clauses and not 
four breaches with respect to each of the said 
clauses. 

The Award. 
The subject award is the Transport Workers' 

(General) Award No. 10 of 1961, hereinafter referred to 
as ("the award"). 

The award which was Exhibit A in the proceedings 
before His Worship, contains the following material 
clauses. Clause 13(3) reads as follows:— 

A worker engaged on work which requires him to 
sleep in or about his truck whilst in the course of 
travelling from one point to another, or in the 
absence of suitable accommodation is obliged to 
live in a tent or hut shall in addition to the 
application of subclause (2) of this clause in respect 
of food, be paid an allowance in lieu of 
accommodation of $9.70 per night. 

Clause 15(1) of the award provides:— 
A worker required to work overtime for two 

hours or more shall be supplied with a reasonable 
meal by the employer or paid $4.30 for a meal. 

Clause 20(1) of the award provides:— 
(a) Wages shall be paid in the worker's time on a 

particular day to be determined by the employer. 
The day having been so determined shall not be 
altered more than once in three months. All wages 
shall be paid enclosed in an envelope, which shall 
be clearly endorsed on the outside with the 
particulars enumerated hereunder:— 

(i) Name. 
(ii) Hourly Rate. 
(iii) Overtime. 
(iv) Allowance. 
(v) Penalties. 

(vi) Gross Wage. 
(vii) Deductions. 
(viii) Net Wage. 

Provided that at the option of the employer, the 
particulars mentioned may be stated on a slip of 
paper and included in the envelope. 

(b) All overtime, allowances and penalty rates 
prescribed by this award shall be paid within five 
days of the expiration of the week in which they 
accrue. 

(c) Provided that workers employed on work 
north of the 27th parallel of south latitude shall be 
paid at least fortnightly. 

The Complaints. 
There was a number of complaints which were heard 

and determined by His Worship, the learned Industrial 
Magistrate, being complaints 712-716 of 1988 on 14and 
15 September 1988. The complaints were as 
follows:— 

(1) No. 713 of 1988 — this alleged failure to pay 
overtime moneys on 10 November 1987 in 
accordance with Clause 12 and by way of a 
schedule that there was a failure to pay correct 
overtime moneys in accordance with Clause 12 on 
17 November 1987,24November 1987,1 December 
1987, 8 December 1987, 15 December 1987 and 22 
December 1987. This complaint was dismissed. 

(2) No. 714 of 1988 — this alleged that between 9 
November 1987 and 24 December 1987 the 
respondent failed to pay Mr Abbott correct 
accommodation allowances on 10 November 1987 
in accordance with Clause 13.—Distant Work, 
Board and Lodging of the award and that the same 
breach occurred on the same dates as are set out in 
complaint 713 of 1988. This complaint was found 
proven. 

(3) No. 715 of 1988 — this alleged that between 9 
November 1987 and 24 December 1987 the 
respondent failed to pay Mr Abbott correct meal 
allowances on 10 December 1987 in accordance 
with Clause 15 and failed to do the same on the 
same dates as are set out in complaint 713 of 1988. 
This complaint was found proven and a fine of 
$100 imposed as well as orders for payment of 
various amounts. 

(4) No. 716 of 1988 — this alleged that between 9 
November 1987 and 24 December 1987 the 
respondent failed to pay Mr Abbott in the correct 
manner in accordance with clause 20 and failed to 
pay him on 17 November 1987,24 November 1987, 
1 December 1987, 15 December 1987 and 22 
December 1987. This complaint was dismissed. 

These matters relate to contraventions or failure to 
comply with an award and came before the Magistrate 
under section 83(1) of the Act which regulates 
proceedings. 

On hearing an application under section 83(1) the 
Magistrate may, if the contravention or failure to 
comply is proved, issue a caution or impose penalties or 
dismiss the application. A Magistrate also has the 
power to order the payment of moneys which were 
unpaid [see section 83(4)]. 

Section 83(7) provides:— 
The standard of proof to be applied by the 

Industrial Magistrate in proceedings under this 
section shall be the standard observed in civil 
proceedings. 

Principles. 
The civil standard of proof is on the balance of 

probabilities. There is no other standard of proof 
applicable in these proceedings. 
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In Miller v. Minister ofPensions [1947] 2 All ER 372 at 
373-374, Denning J., as he then was, spelled out the 
distinction between the standard of proof in criminal 
and civil charges. He said:— 

That degree is -well settled. It need not reach 
certainty, but it must carry a high degree of 
probability. Proof beyond reasonable doubt does 
not mean proof beyond the shadow of a doubt. The 
law would fail to protect the community if it 
admitted fanciful possibilities to deflect the course 
of justice. If the evidence is so strong against a man 
as to leave only a remote possibility in his favour 
which can be dismissed with the sentence "of 
course it is possible, but not in the least probable", 
the case is proved beyond reasonable doubt, but 
nothing short of that will suffice. 

Denning J. also said:— 
That degree is well settled. It must carry a 

reasonable degree of probability, but not so high as 
is required in a criminal case. If the evidence is 
such that the tribunal can say: "We think it more 
probable than not", the burden is discharged, but, 
if the probabilities are equal, it is not. 

The High Court adverted to the distinction in Rejfek 
v. McElroy (1965) 112 CLR 517 at 521:— 

But the standard of proof to be applied in a case 
and the relationship between the degree of 
persuasion of the mind according to the balance of 
probabilities and the gravity or otherwise of the fact 
of whose existence the mind is to be persuaded are 
not to be confused. The difference between the 
criminal standard of proof and the civil standard of 
proof is no mere matter of words: it is a matter of 
critical substance. No matter how grave the fact 
which is to be found in a civil case, the mind has 
only to be reasonably satisfied and has not with 
respect to any matter in issue in such proceeding to 
attain that degree of certainty which is 
indispensable to the support of a conviction upon a 
criminal charge. 

The Decision and the Evidence. 
His Worship gave an extemporary judgment at pages 

121-125 of the appeal book. His Worship said that he 
had regard for the verbal evidence of Mr Abbott in 
respect of work done during the relevant period as set 
out in Exhibit H of those proceedings, and his evidence 
that he was not paid accommodation allowances or 
meal allowances, and the pay slips Exhibit G. 

His Worship went on to say:— 
While a person's verbal evidence is acceptable to 

prove a complaint of this nature, and also it can be 
said that the failure to make a claim at the material 
time isn't fatal to the proceedings, we find, in these 
present proceedings, that Mr Abbott has not 
proved, on the balance of probabilities, that he was 
not paid overtime, namely for the extra hours 
worked as enumerated in Exhibit H. At the 
material time he was provided with job sheets 
which he was to particularise. We are quite satisfied 
it was brought to his attention. He was to 
Earticularise the hours worked and quite obviously 

e hasn't done so. All he has particularised are the 
journeys undertaken by him. 

Why we say it is not fatal to his claim, the fact is 
there, and it is a very predominant fact, that at no 
time did he make any claim for overtime during the 
relevant period of time. Accordingly, we find, on 
the balance of probabilities, he hasn't proven his 
case in respect of payment of overtime. 

In addition, the defendant admitted that on four 
occasions, namely 19 November 1987, 29 November 
1987, 4 December 1987 and 13 December 1987 
accommodation and meals were not provided, so that 
he found those breaches complained of, proven. It was 
submitted by Mr Handmer that some thing should be 
made of that in the context of findings of matters which 
were admitted. 

In finding the other claims in respect of accommoda- 
tion not proven. His Worship applied the same 
reasons. 

In relation to the final complaint. His Worship was 
unable to find that the pay slips had not been prepared 
in a correct manner. He found that the charge was not 
proven. 

Thus, he found complaints 713 of 1988 and 714 of 
1988 not proven. 

His Worship imposed a $100 penalty in respect of 
those matters he found proven. 

The evidence is clear that Mr Abbott was employed 
by Arrow Holdings Pty Ltd on 10 November 1987 to 22 
December 1987, during which time he was paid a flat 
rate of money per day. During his time of employment 
he submitted no job cards. 

We referred to what is now known as the Acosta Case 
(AWU v. RRIA 66 WAIG 1570) as to the manner in 
which appeals should be dealt with. However, this case 
did not involve the exercise of a discretion, and the 
Acosta approach is in fact not appropriate in this case. 
In Norbis v. Norbis (1986) 65 ALR 12 (HC), Mason and 
Deane J.J. said, at page 14:— 

The sense in which the terms "discretion" and 
"principle' are used in these remarks needs some 
explanation. "Discretion" signifies a number of 
different legal concepts [see, for example, the 
discussion in Pattenden: The Judge, Discretion, and 
the Criminal Trial (1982) at 3-10]. Here the order is 
discretionary because it depends on the 
application of a very general standard — what is 
"just and equitable" — which calls for an overall 
assessment in the light of the factors mentioned in 
section 79(4), each of which in turn calls for an 
assessment of circumstances. Because these 
assessments call for value judgments in respect of 
which there is room for reasonable differences of 
opinion, no particular opinion being uniquely 
right, the making of the order involves the exercise 
of a judicial discretion. The contrast is with an 
order the making of which is dictated by the 
application of a fixed rule to the facts on which its 
operation depends. 

The latter situation is the case here. His Worship was 
required to apply a fixed rule, namely an award, to the 
facts on which its operation depends. 

The principles which apply in cases such as this, have 
been set out by the High Court in Warren v. Coombes 
(1979) 23 ALR 405 which was followed in Brunskill and 
Another v. Sovereign Marine and General Insurance 
Co Ltd and Others 62 ALR 53 by the Full Court of the 
High Court in a unanimous judgment at pages 56-57. In 
that case, they said:— 

The authorities have made clear the distinction 
which exists between an appeal on a question of 
fact which depends upon a view taken of 
conflicting testimony, and an appeal which 
depends on inferences from uncontroverted facts. 
In the former case, to use the well-known words of 
Lord Sumner in SS Hontestroom v. SS Sagaporack 
(1927) AC37' at p. 47, which was cited in Paterson v. 
Paterson (1953) 89 CLR 212 at 222: "... not to have 
seen the witnesses puts appellate judges in a 
permanent position of disadvantage as against the 
trial judge, and, unless it can be shown that he has 
failed to use or has palpably misused his 
advantage, the higher court ought not to take the 
responsibility of reversing conclusions so arrived 
at, merely on the result of their own comparisons 
and criticisms of the witnesses and of their own 
view of the probabilities of the case": see also 
Warren v. Coombes (1979) 23 ALR 405 at 412. 

The latter case was followed in the Brunskill Case 
(op. cit), however, of course as was said in that 
case:— 

Where the question is not what are the facts but 
what is the proper inference to be drawn from the 
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facts proved, the appellate tribunal is no less 
competent to decide what these inferences should 
be than the judge who actually hears the case. 

In this case some difficulty arises for the Full Bench 
because one is not certain what the primary facts are, as 
found, to some extent. There is also some difficulty in 
discerning what inferences are drawable. It was 
submitted to us by Mr Handmer on behalf of the 
appellant that the Industrial Magistrate had not 
accepted proof on the balance of probabilities. We were 
referred by Mr Handmer to various sections _ of 
evidence. Pages 200-201 of the appeal book contains 
Exhibit H which was a resume of hours worked, 
compiled by Mr Abbott from notes made by him at the 
time. He gave further evidence to this effect, in the 
witness box. 

At page 11 of the transcript (see page 23 of the appeal 
book) and before the document was tendered, which it 
was, without objection, His Worship said:— 

Before we get there, when did you make this 
record? 

Mr Abbott answered:— 
I made it in the first week of January of this year 

— about a week and a half after I quit working for 
Arrows, or ceased working for Arrows. 

At pages 39-41 of the appeal book, there was some 
reference in evidence by Mr Abbott to his working at a 
time when he was not required to work (see in particular 
page 40). Mr Zaurs, the managing director of the 
respondent company, sought to make something of that 
in the course of his address. 

At page 67 of the appeal book, in re-examination, Mr 
Abbott said that he had prepared Exhibit H a week after 
he finished with Arrow Holdings Pty Ltd when the 
events were still fresh in his mind. He did not keep daily 
notes because he had already compiled them into this 
document, so there was no further need for the note 
book. 

We were also referred to pages 100-101 of the appeal 
book where Mr Zaurs was cross-examined by Mr Kelly 
on behalf of the appellant. Mr Zaurs gave evidence that 
Mr Abbott never made any approaches, nor any 
implications for overtime apart from one conversation 
about money while he was in Wiluna. 

Mr Zaurs said that the paymistress had managed to 
make up Mr Abbott's pay without any reference to job 
cards and according to Mr Zaurs' instructions (see page 
103 of the appeal book). 

He said that not all of the drivers filled in the cards, 
some of them used a note book or whatever. 

Mr Zaurs also gave evidence (see page 102 of the 
appeal book) that there are daily record sheets available 
in accommodation rooms used by drivers, but these 
were not produced. Mr Zaurs, at page 101 of the appeal 
book, said that there was accommodation in the form of 
a bunkhouse provided. There were always rooms 
available at the camp at Southern Cross, but he would 
have to take people off their jobs and bring them to 
Perth in order to call them to swear that this was the 
case. 

As to pages 83-88 of the appeal book, His Worship 
referred to the job sheets (Exhibit E), and it indicated 
that Mr Abbott could not come in and say, at this later 
stage, that he worked and said that the onus of proof was 
not established, it was clear to him. We were also 
referred to the fact that the paymistress was not 
called. 

Mr Handmer referred to the fact that Mr Abbott was 
paid only by flat amounts with no relation to hours or 
time and that this was borne out in Exhibit F. This was 
certainly the case and is significant. 

On the company's time and wages records there is no 
record that he attracted any allowances in relation to 
complaints 714 and 715 of 1988. 

It was also submitted that at no time, was there any 
rebuttal other than of the most general nature in 
relation to his claims. For example, this was illustrated 
by the evidence at pages 101-102 of the appeal book. 

It was also submitted that four breaches of the award 
are subject to each of complaints 714 and 715 of 1988. 
They were admitted, as shown on page 90 of the appeal 
book and also at pages 121-122. 

In addition, it was submitted by Mr Handmer that the 
Industrial Magistrate, having found four separate 
breaches of the award, was required to apply four 
different penalties, not a penalty as for one offence. 
Page 195 of the appeal book shows a pay slip given to Mr 
Abbott. 

The job cards which appear at pages 183-187 of the 
appeal book, and were exhibited at first instance, are 
sparse in detail to say the least. The daily time records 
are not completed; the dates are completed; the sort of 
work involved was completed but there is no material 
on which there could be a proper calculation of the due 
and payable wages, in accordance with the award. In 
some cases there is no reference even to individual days; 
there is certainly no reference to time spent and, in most 
cases there is no reference to a job number. In some 
cases the card itself bears no date. 

Pages 188-193 of the transcript reveal that there would 
appear to be time and wages records which are not 
properly completed. Those records give no details of 
hours worked. The only details they do provide are 
lump sum wage amounts and some idea of where work 
was done. The lump sum wage amounts per day take no 
account of any payment on an hourly basis. 

Photocopies of wage slips appear on pages 194-199 of 
the appeal book and these contain details of rates, 
deductions, hours and gross and net figures for 
wages. 

Pages 200-201 of the appeal book contain the notes 
compiled by Mr Abbott, some time after his 
employment ceased, of work done by Mr Abbott. 

There was clearly no record of accommodation 
provided and no record of time and wages paid. 

In this case, applying the appropriate principles, we 
would not be disposed to say that the learned Magistrate 
had applied any standard other than the balance of 
probabilities. That is what he says and it is not obvious 
to us that he has done anything else. 

Having regard to the time and wages records and pay 
slips, we observe that the duty thrust upon the 
respondent by the award (Clause 20), was, on each 
occasion, to pay the wages enclosed in an evelope on 
which were inscribed certain particulars, or 
alternatively in an envelope accompanied by a pay slip 
which contains certain particulars. There is no evidence 
at all that that was done and His Worship erred in 
failing to find that claim not proven. 

We should add that complaint 716 of 1988 which 
relates to those matters alleges six separate breaches. In 
addition, there is a complaint that the four breaches 
admitted and found proven on complaints 714 and 715 
of 1988, it was said, should have attracted separate 
penalties. 

Section 83(8) provides:— 
. Unless otherwise prescribed, the practice and 
procedure to be observed before an Industrial 
Magistrate shall be those observed in civil 
proceedings. 

"Practice and procedure" as defined, clearly 
describes matters such as the number of items which 
can be referred to in a complaint [see Printing Industry 
Employees Union of Australia v. Victorian Chamber of 
Manufactures and Others (1947) 73 CLR 259 at 
265]:— 

The words "practice and procedure in the court" 
.. .refer to general rules or regulations to be applied 
in and by the court when the court is discharging its 
functions. 
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The form of a complaint and the number of matters 
referred in or in a schedule to such a complaint are 
clearly, as we have said, matters of practice and 
procedure [see the definition of practice and procedure 
in Hamersley Iron Pty Ltd v. Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Others No. 1310 of 1988 (unreported)]. 

The Industrial Magistrates Regulations (1980), 
provide in regulation 3:— 

Subject to the Act and these Regulations, 
proceedings before an Industrial Magistrate and in 

and determination of a complaint..., shall be, with 
such modifications as circumstances require, those 
prescribed by the Justices Act 1902-79 and 
respective proceedings before Justices for a simple 
offence. 

Section 43 of the Justices Act 1902-1980 provides:— 
Every complaint shall be for one matter only and 

not for two or more matters; provided that — 
(1) In the case of indictable offences ... 
(2) In other cases if the matters of complaint 

are substantially of the same act or 
omission on the part of the defendant, 
such matters may be joined in the same 
complaint. 

Provided also, that when several simple offences 
are alleged to be constituted by the same act or 
omissions or by a series of acts done or omitted to 
be done in the prosecution of a single purpose, 
charges of such offences may be joined in the same 
complaint against the same person; but if in any 
such case it appears that the justices of the 
defendant is likely to be prejudiced by such 
joinder, they may require the complainant to elect 
upon which of the charges he will proceed or may 
direct that the defendant be tried separately on 
each or any of the charges. 

That did not occur in this case (re an application 
alleging prejudice by such joinder), and it would appear 
that the matters of complaint being substantially of the 
same act or omission on the part ofthe defendant it was 
proper for them to be contained in one complaint. 

Put shortly, the inclusion of a number of allegations 
of breach of the award in the complaint or in schedules 
to the same, are not contrary to section 43 of the Justices 
Act. If they were, then the practice should be permitted 
under regulation 3 within the power conferred by the 
phrase 'with such modifications as circumstances 
require". 

It seems to us that in these circumstances, in matters 
of complaint before the Industrial Magistrate, there is 
certainly required an allegation of several breaches to 
be included seriatim, in one complaint, as had occurred 
here, subject to an application that they be heard 
separately if an injustice would be occasioned by their 
being dealt with in this manner. This is particularly so, 
because a series of breaches are often aliged relating to 
each completed week of a term of employment. 

Conclusions. 
(1) We refer to ground (1) of the grounds of appeal. 

We note, in that context, that Mr Zaurs, did not, at any ■ 
time, properly deny that overtime was not worked or 
that meal allowances should not have been paid. 

In fact, the evidence is clear that Mr Abbott was paid a 
flat rate every day which took no account of allowances 
for meals or overtime. In fact, what Mr Abbott was paid 
was conspicuous for its failure to identify any pay other 
than flat daily amounts. In addition, a significant and 
disturbing factor is that (see pages 82 and 85-87 of the 
appeal book) His Worship, before Mr Zaurs' evidence 
in chief was finished, was asserting that the matters of 

overtime and accommodation could not be proven, 
saying for example at page 82 of the appeal book:— 

Unless the job cards prove the complainant's 
case, I don't see how the case can possibly be 
proved. 

At page 83 he said, as he said on other occasions, that 
his time was wasted if there were no proper job cards. In 
short. His Worship reached a conclusion which was his 
final conclusion before even the evidence in chief of the 
main witness for the respondent, the managing director, 
Mr Zaurs, was completed. In addition. His Worship set 
great store on the fact that no claim was made for 
overtime whilst Mr Abbott was employed by the 
respondent. There was of course evidence that Mr 
Abbott did not complain about overtime but that, at 
page 75, according to Mr Zaurs' evidence, at one time, 
Mr Abbott did make claim (during the course of his 
employment) for an additional amount of money. What 
it was, was not specified. 

His Worship did not canvass in any detail questions 
of credibility or in any detail whether the onus, on the 
balance of probabilities, was discharged. His mind was, 
it would seem, already made up. 

(2) Thus, in relation to ground (1), having regard to 
all of the evidence in this matter, whilst we would not 
hold that the learned Magistrate took into 
consideration matters which were irrelevant, it is fair to 
say that he may have attached undue weight to the 
appellant not making a claim and overlooked Mr 
Zaurs' evidence at page 75 that in fact a claim of sorts 
was made. 

(3) In that context the learned Magistrate failed to 
take into account the documentary and oral evidence of 
the appellant with respect to dates and times worked. In 
addition, that was evident from his remarks made even 
before evidence in chief of Mr Zaurs was completed. We 
reach no final conclusion, but because of what we have 
said, we would uphold the appeal. 

(4) Ground (2) is not supportable because of a 
finding made in relation to one set of matters or one 
other matter does not necessarily support a finding for 
another. 

(5) Ground (3) is supportable because, as we have 
said above, the Magistrate having properly allowed, 
without objection, the inclusion of a number of 
breaches in each complaint should have found the 
respondent guilty of each of those breaches in respect of 
each clause in which a finding of guilt was made. 

Summary. 
Thus, the following is the situation:— 

(1) In relation to complaint 713 of 1988 we quash 
the decision and remit the complaint to be tried by 
another Industrial Magistrate, according to law, 
pursuant to section 84(4). 

(2) In relation to the breaches found proven as 
scheduled in complaints 714 of 1988 and 715 of 
1988, each of those reveals four different breaches 
and a separate penalty should have been imposed 
in relation to each (i.e. the four in each instance). 
We would suspend the decision and remit the 
matters back to the learned Magistrate for separate 
findings of proven and penalties to be imposed in 
each instance. 

(3) In relation to complaint 716 of 1988, there 
was ample evidence, not in any way rebutted, of a 
breach of all four alleged occasions of breach of 
Clause 20. There was no evidence of any wage slip 
or alternatively of any wage slip or envelope 
bearing the particulars or all of them required by 
Clause 20(1 )(a). 

We should add that each decision as to proof or 
otherwise of breach as alleged constitutes a decision as 
defined in section 84(1) of the Act. 

Thus, we would uphold the appeal, quash the 
decision and substitute a finding of proven. We remit 
each complaint except complaint 713 of 1988 back to 
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the Industrial Magistrate for penalties to be imposed. In 
the event that His Worship were not available, another 
Industrial Magistrate could deal with them. 

FIELDING €.: The background to the proceedings 
which have given rise to this appeal and the details of 
the grounds of appeal are set out in the reasons for 
decision published by the President. 1 therefore do not 
find it necessary to repeat them on this occasion. I agree 
with the order proposed by the President and in essence 
for the reasons he has stipulated. 

Although the complaints which gave rise to this 
appeal were heard together by the learned Industrial 
Magistrate there are in fact four decisions which are the 
subject of this appeal. The Appellant appeals against 
the decisions to dismiss two of four complaints alleging 
various breaches of the Transport Workers' (General) 
Award No. lOof 1961 by the Respondent. It also appeals 
against the decisions to impose only a single penalty for 
each of the two remaining complaints. There was quite 
properly, a separate decision in respect of each 
complaint by the learned Magistrate. One might 
question therefore the appropriateness of instituting 
simply one appeal rather than a separate appeal in 
respect of each complaint. However, as no point was 
taken before us as to the form of the appeal the question 
can be left for another occasion. 

Not without some oscillation I agree with the 
President that it is unsatisfactory having regard to the 
course of proceedings to allow the dismissal of the 
allegations contained in complaint 713 of 1988, relating 
to the Respondent's alleged failure to pay overtime to 
stand. 

I accept that the learned Magistrate did not misdirect 
himself either as to the onus or the standard of proof 
required. His remarks indicate that he was clearly 
aware that the standard required was the civil standard 
and what that involved. Moreover, I do not accept that 
the learned Magistrate applied the wrong standard of 
proof. 

Although the civil standard of proof is lower than that 
required in criminal cases it nonetheless requires proof 
based on admissible evidence which is credible. The 
credible evidence must be such as to lead to the 
conclusion that the breach complained of in all 
probability occurred as alleged. If the evidence, though 
uncontradicted, appeared to the learned Magistrate for 
rational reasons, to be unreliable or otherwise lacking 
in credibility he would be entitled to hold that the 
complaint based on that evidence had not been made 
out even on balance. It is not for the Respondent to 
disprove anything but rather for the complainant to 
make out its case and that is so whether the standard of 
proof be the civil or criminal standard. Indeed, the 
complainant's agent appears to have accepted that in 
his submissions to the learned Magistrate for he 
acknowledged that the Magistrate could dismiss the 
complaint if he did not accept the evidence as being 
credible. 

Clearly the learned Magistrate had significant 
reservations about the credibility of Mr Abbott at least 
to the extent that he claimed to have worked overtime. 
The learned Magistrate appears to have suspected him 
of concocting his evidence principally because he did 
not make any claim as and when required by the 
Respondent. Moreover, he appears to have doubted the 
veracity of the documentary evidence tendered by Mr 
Abbott because it was not made contemporaneously 
with the events set out therein. Those documents were 
made from notes which have been destroyed by Mr 
Abbott and which notes were not made 
contemporaneously with the events to which they 
referred but quite some time thereafter. In those 
circumstances it is not in the least surprising that the 
learned Magistrate treated these documents with 
suspicion. Indeed, whether such evidence was 
admissible is open to doubt. If as appears to be the fact, 
that Mr Abbott did not impress the learned Magistrate 

as a credible witness, and in that he was in a better 
position than us to make such an assessment it is also 
not surprising that the learned Magistrate was not 
convinced that Mr Abbott had in all probability worked 
the overtime claimed. 

However, what in my view is unsatisfactory about the 
decision is that the learned Magistrate observed on a 
number of occasions during the proceedings that unless 
job cards properly completed in accordance with the 
Respondent's instructions, were tendered he would not 
listen to any viva voce evidence in substitution therefor 
from Mr Abbott. The learned Magistrate pointed out for 
example, in the course of cross-examination of the 
Respondent's manager, that the failure in the 
complainant's case was that "In my court — and I 
strongly reiterate this — unless people can come 
forward and show me something apart from their own 
words — a driver can tell any story he likes. How can 
you possibly succeed on a balance of probabilities in 
something like this?" Later in the proceedings the 
learned Magistrate again asked the complainant's 
agent "Why does not he produce pieces of paper or 
something like that and why has not he made a claim on 
the company?" All that might suggest that no matter 
how credible or honest Mr Abbott was the complainant 
could not as a general proposition establish its case, 
without documentary evidence to support the viva voce 
evidence. As a matter of principle that is of course not 
correct. If an employee presents a reliable and 
trustworthy witness there is no reason why the 
Industrial Magistrate could not accept that even as 
sufficient without any documentary evidence. In 
fairness, t he learned Magistrate in giving his reasons for 
decision acknowledged' that a person's verbal evidence 
is acceptable to prove a complaint of this nature, and 
also it can be said that to fail to make a complaint at the 
material time isn't fatal to the proceedings". His 
approach to the matter is perhaps best summarised by 
the following remark again made during the course of 
cross-examination of the Respondent's manager:— 

If your client does not submit proper returns to 
his employer showing the hours he has worked, he 
cannot come to court today and, just out of the blue 
— which is just said out of the blue — say, "I worked 
these hours". There is no way it is acceptable to the 
court. I am not saying that a court could not accept 
what he says but I do not accept it. It's just not 
acceptable. We are just wasting our time. 

Despite the learned Magistrate's acknowledgment 
that viva voce evidence could in principle be sufficient 
the exchanges between him, the complainant's agent 
and the Respondent's counsel lead me to suspect that 
the learned Magistrate may have determined the matter 
on the basis that because job cards had not been 
completed he was not prepared to listen to anything Mr 
Abbott said about the overtime. It that is so his decision 
ought not be allowed to stand. 

Further, there is one other unsatisfactory aspect of the 
proceedings as they relate to that complaint. The 
Respondent approached the matter before the learned 
Magistrate on the basis that it had fixed an aggregate 
wage which included a component to compensate for 
authorised overtime. Thus to the extent that any 
authorised overtime was worked the Respondent 
argues that it had complied with the obligation to pay 
overtime penalty rates under the Award. However, the 
authorities suggest that may not be an option to a 
Respondent. A somewhat similar, but not identical, 
problem was considered by the New South Wales 
Industrial Commission in Churchill Engineering 
Contractors Pty Ltd v. Dortmans (1987) 22 IR 278. In 
that case Watson J. at p. 284 observed:— 

This case very clearly illustrates the risk involved 
when an employer adopts flat overaward payment, 
without making a specific allocation. It should not 
be assumed that in later recovery proceedings a set 
off may be claimed against other award or statutory 
entitlements. A majority view expressed on this 
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issue in Ray v. Radano (1967) AR (NSW) 471 was 
later disapproved in Pacific Publications Pty Ltd v. 
Campion (1983) 4 IR 415 by the Commission in 
Court Session which declined to allow an appeal 
from an order by the Chief Industrial Magistrate 
whereby a gratuity, paid on retrenchment, was 
treated as not capable of set off against an award 
entitlement for extended notice. 

Those observations in my opinion apply with equal 
force to this case. If Mr Abbott did work overtime it was 
not open to the Respondent to offset any obligation 
imposed on it under the award in respect of overtime 
penalties against any overaward payment paid as the 
ordinary and regular wage. The regular payment had 
the singular character of a normal wage. None of it 
could be identified as payment for overtime in 
accordance with the Award until the overtime had been 
worked. 

In all the circumstances I consider it preferable, if his 
decision is set aside and the matter remitted for hearing 
before another Industrial Magistrate. 

In my view the Magistrate's decision to dismiss 
complaint 716 of 1988 should also be set aside. The 
substance of the complaint is that the payslips provided 
to Mr Abbott did not bear the endorsements required by 
the Award. The complaint is to say the least inelegantly 
worded. It alleges that between certain dates on various 
occasions the respondent failed to pay Mr Abbott "in 
the correct manner" in accordance with Clause 20 of the 
Award. Clause 20 relevantly requires that "all wages will 
be paid enclosed in an envelope, which shall be clearly 
endorsed on the outside" with certain particulars 
including the employees name, the hourly rate, 
overtime allowance, penalties, gross wage, deductions 
and the nett wage with the option in the employer to 
stipulate the particulars on a slip of paper included in 
the envelope. The fact that because the Respondent 
admitted on certain relevant dates that it did not pay the 
appropriate accommodation or meal allowances does 
not in my view lead to the conclusion, as the Appellant's 
agent suggests, that the Respondent was in breach of 
Clause 20. Clause 20 is directed to the form of the pay 
packet or payslip accompanying it rather than to the 
amount paid. Whether or not an allowance was 
properly paid has no effect of the requirement that the 
payslip bear the endorsements stipulated in Clause 20 
of the Award. 

The learned Industrial Magistrate found "that there 
was nothing to indicate to me on the payslips that they 
have not been prepared in a correct manner". The 
evidence in the form of copies of the relevant payslips, 
clearly indicates that the payslips did not carry the 
required endorsements. Thus in my view the learned 
Magistrate should have found that the Respondent 
breached the Award on each of the occasions 
mentioned in the complaint. 

The learned Magistrate's order dismissing that 
complaint should therefor be set aside. A finding that 
the Respondent breached the Award in the manner 
alleged on each of the six occasions mentioned in the 
complaint should be substituted and the matter 
remitted to the Industrial Magistrate for the imposition 
of a penalty in each case. 

Perhaps the most interesting matter raised by the 
appeal is that which asserts that the learned Magistrate 
erred in entering a single conviction in respect of the 
admitted breaches alleged in complaints 714 and 715 of 
1988. 

The learned Industrial Magistrate appears to have 
taken the view that each of those two complaints alleged 
just one breach of the Award giving rise to liability for a 
single penalty on each complaint. In my view that was 
erroneous. Although the complaints allege that the 
Respondent committed "a breach" in that it failed on 
certain stipulated days to pay Mr Abbott the proper sum 
of money the complaint in reality contains a series of 
allegations that on the stipulated dates a separate and 
distinct breach of the Award occurred on the given day. 

Each time a liability arises under the Award which is 
not discharged there is a breach of the Award. It really is 
a nonsense to suggest that breaches of the Award which 
occur on different pay days a week or more apart 
constitute only one breach. 

The Industrial Relations Act by section 83 provides 
where a person contravenes or fails to comply with a 
provision of an award an organisation named in the 
award "may apply in the prescribed manner to the 
Industrial Magistrate for the enforcement of the Award, 
Industrial Agreement or Order". That manner is 
prescribed in Industrial Magistrates Regulations. 
Those Regulations make provision for the instituting of 
proceedings by way of complaint. In particular 
Regulation 3 provides that "the making of a complaint" 
and "the hearing and determination of a complaint" 
shall with such modifications as the circumstances 
require, be "those prescribed by the Justices Act 1902- 
1979... before Justices for a simple offence". Section 43 
of the Justices Act provides amongst other things, that 
in general every complaint "shall be for one matter only 
and not for two or more matters" but in the case of non 
indictable offences "if the matters of the complaint are 
substantially the same act or omission on the part of the 
defendant" such matters may be joined in the same 
complaint. Furthermore, the section provides that in 
the case of simple offences "a series of acts done or 
omitted to be done in the prosecution in the single 
purpose" may be joined in the same complaint. In my 
view the provisions of that section enable a series of 
alleged breaches under one award against the same 
employer to be joined in the one complaint as was done 
in this instance. 

The allegations in each complaint related to the same 
provisions of the Award. Whilst the breaches in each 
case were of the same kind they cannot easily be said to 
arise out of "substantially the same act or omission", 
because the act or omissions complained of are 
separated by a significant period of time. However, such 
acts or omissions constitute a series of acts or omissions 
done in the prosecution of a single purpose; that 
purpose being the employment of the particular 
employee. The section in myviewis directed to enabling 
a series of simple offences of the same as similar 
character being included in the one complaint [c.f. 
Kucera v. Fortia (1979) WAR 130]. It was therefore not 
improper for the complainant, to allege a series of 
breaches in one complaint each giving rise under 
section 83 of the Industrial Relations Act to a potential 
liability for a separate penalty. 

In respect of complaints 714 and 715 of 1988 the 
Respondent admitted breaches of the Award occurred 
on 19 and 29 November and 4 and 13 December. Those 
occurrences presumably affect the payments due to be 
made on 24 November and 1, 8 and 15 December 
mentioned in each of those complaints. It follows that 
the learned Magistrate should have found that there 
were four breaches arising out of each of those two 
complaints. The order made by the learned Magistrate 
in respect of each of those complaints should therefore 
be set aside and the matters remitted to him to consider 
further the question of penalty, on the basis that four 
breaches have been committed in respect of each 
complaint. 

Order accordingly. 
Appearances: Mr R.W. Handmer appeared for the 

appellant. 
Mr P. Travers (of Counsel) appeared for the 

respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 84. 

Transport Workers* Union of Australia, 
Industrial Union of Workers. 
Western Australian Branch 

and 
Arrow Holdings Pty Ltd, 

No. 1385 of 1988. 
BEFORE THE FULL BENCH. 

PRESIDENT P.J. SHARKEY Esq. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER O.K. SALMON. 

30th day of March 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 9th day of February 1989 and having 
heard Mr R.W. Handmer on behalf of the appellant and 
Mr P. Travers (of Counsel) on behalf of the respondent 
and the Full Bench having reserved judgment on the 
matter and judgment being delivered on the 30th day of 
March 1989, wherein the Full Bench unanimously 
upheld the appeal and varied the decision of the 
Industrial Magistrate in so far as it related to complaints 
714, 715 and 716 of 1988 and quashed the decision in 
relation to complaint 713 of 1988, it is this day, the 30th 
day of March 1989 ordered as follows:— 

(1) In relation to complaint 713 of 1988 that the 
complaint be remitted to be tried by another 
Industrial Magistrate according to law, pursuant to 
section 84(4). 

(2) The decisions in relation to complaints 714 
and 715 of 1988 be quashed and complaints 714 
and 715 of 1988 be remitted back to the Industrial 
Magistrate for separate findings of proven to be 
substituted, and penalties imposed in each 
instance. 

(3) The decision in relation to complaint 716 of 
1988 be quashed, separate findings of proven 
substituted and complaint 716 of 1988 be remitted 
to the Industrial Magistrate for separate penalties 
to be imposed in each instance. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

FULL BENCH — 
Unions — Application lor 

registration — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 58. 

The Association of Professional Engineers. 
Australia (Western Australian Branch) 

Organisation of Employees. 

No. 1400 of 1987. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT D J. O'DEA 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER J.A. NEGUS 
1st day of July 1988. 

Application for registration — previous attempt to 
register refused in 1984 — CSA sees major area of 
overlap — Applicant to provide complete 
exclusion of CSA members if permitted registra- 
tion — ADSTE rules enable it to enrol professional 
engineers — sees potential overlap — ADSTE 
numbers few if any professional engineers — no 
award or industrial coverage — clear desire of 
professional engineers to achieve separate 
registration — vast majority of professional 
engineers employed in Western Australia in 
private industry —- unlikely to be covered by a 
Federal award and with no access to State 
Commission — support for application from 
elements of private industry — Full Bench satisfied 
that there are reasonable prospects favouring 
promotion of primary objects of the Act — little 
likelihood of inter-union demarcation disputes — 
registration permitted notwithstanding over- 
lapping with ADSTE's constitutional rules 
provided further amendment is made to 
Applicant's constitutional rule to exclude those 
eligible to be members of CSA. 

Reasons for Decision. 

THE PRESIDENT: These are the reasons for the 
decision of the Full Bench in respect of an application 
made by the Association of Professional Engineers, 
Australia (Western Australian Branch) Organisation of 
Employees, lodged on 22 October 1987, seeking 
authority to be registered as an organisation of 
employees pursuant to section 53 of the Industrial 
Relations Act 1979. 

According to information complied from records 
derived from the State Office of the Department of 
Employment, Education and Training there were at the 
date the hearing resumed, namely 23 April 1988, in the 
order of 4 962 professional engineers in Western 
Australia employed as follows: 

— Australian Government 316 
— State Energy Commission 358 
— Westrail 141 
— Water Authority 290 
— Main Roads Department 174 
— State Government and Instrumentalities 

(not including the above) 194 
— Local Government 149 
— Private Industry 3 440 
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According to an analysis which was adjusted to 26 
April 1988. membership of the Applicant was as 
follows:— 

Membership Analysis. 
Applications 

At Since Total at 
Employment Sector 4/2/88 4/2/88 26/4/88 
Private Industry 116 54 170 
Local Government 2 30 32 
Australian Public 

Service and 
Authorities 4 30 34 

WA State Govern- 
ment Instru- 
mentalities 
SECWA 65 52 117 
MRD 8 78 86 
Westrail 7 14 21 

80 144 224 
Unemployed 5 5 ___ _ __ 465 

An Association of the same name, representing 
professional engineers with a strong community of 
interest centred in the nature of their profession, sought 
registration as a Union of employees in 1984. That 
application was unsuccessful because on the state of the 
law at that time and on what was before the Full Bench, 
then constituted, it was found that registration was not 
necessary or desirable (64 WAIG 876, 65 WAIG 4). 

In seeking support for the present application, 
professional engineers were informed by circular letter 
from the Applicant dated 20 October 1987 that:— 

The main reason to have prompted this action is 
the ability to gain a "common rule" Award for 
Professional Engineers employed in Western 
Australia without the difficult and time consuming 
necessity of naming every Respondent (i.e. 
employer of Professional Engineers) to such an 
Award. Since approximately 60 per cent of 
Professional Engineers work for employers that 
only employ one or two Engineers, this method of 
gaining Award coverage is far superior to any 
other. In addition the unique circumstances 
surrounding Professional Engineering 
employment in regard to the high degree of 
mobility of Engineers between employers also 
favours this method of getting Award coverage. 

It must be emphasised that this action seeking 
registration in the Western Australian jurisdiction 
will not prejudice any existing arrangements 
concerning Industrial Award coverage for 
Professional Engineers. 

Notice of objection to the registration of the 
Applicant was received from the following:— 

1. The Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch; 

2. The University of Western Australia 
Academic Staff Association; 

3. Murdoch University Academic Staff 
Association; 

4. The University of Western Australia; 
5. Murdoch University; 
6. Curtin University of Technology; 
7. The Civil Service Association of Western 

Australia Incorporated; 
8. The Association of Draughting, Supervisory 

and Technical Employees Western Australian 
Branch. 

The Minister for Labour, by notice to the Registrar, 
and with the leave of the Full Bench intervened on 
behalf of the State. No objection was raised against 
registration of the Applicant but the Minister expressed 
certain concern as to the registration of the 
organisation's rules as proposed. 

69 W.A.I.G. 

The objections of organisations numbered one to six 
inclusive were satisfied following express under- 
takings and amendment to the application by alteration 
of the Applicant's proposed constitution rule so that it 
now reads as follows:— 

Constitution. 
3. (a) The following persons shall be eligible for 

membership of the Organisation:— 
(i) any person temporarily, permanently or 

usually employed within Western 
Australia or in any place where the Act 
applies on a full-time or part-time basis 
for hire or reward inorin connection with 
the industry or vocation of engineering 
provided that: 

(a) he or she is or has been a 
Corporate Member or Graduate 
Member of The Institution of 
Engineers, Australia or 

(b) he or she has passed the pre- 
scribed examinations for or is the 
holder of qualifications pub- 
lished by The Institution of 
Engineers, Australia, as granting 
eligibility for Graduate or 
Corporate Membership of the said 
Institution, or 

(c) the Committee has received 
written notification from The 
Institution of Engineers, 
Australia, that the qualifications 
of the applicant would render the 
applicant eligible for Graduate or 
Corporate Membership of the said 
Institution. 

(ii) any other person whether employed in 
the industry or engineering or not who is 
or hereafter becomes an officer of the 
Organisation and admitted as a member 
hereof. 

(b) Provided that the following persons shall 
not be eligible for membership of the Organisa- 
tion:— 

(i) any person who is eligible for 
membership of the Hospital Salaried 
Officers Association of Western Australia 
(Union of Workers) at the date of regis- 
tration of The Association ofProfessional 
Engineers, Australia (Western Australian 
Branch) Organisation of Employees. 

(ii) any person who is eligible for member- 
ship of the Murdoch University 
Academic Staff Association (Union of 
Workers) at the date of registration of The 
Association of Professional Engineers, 
Australia (Western Australian Branch) 
Organisation of Employees. 

(iii) any person who is eligible for member- 
ship of the University of Western 
Australia Academic Staff Association 
(Union of Workers) at the date of regis- 
tration ol'The Association ofProfessional 
Engineers, Australia (Western Australian 
Branch) Organisation of Employees. 

(iv) any person who is eligible for 
membership of the Union of Australian 
College Academics, (Western Australian 
Branch), Industrial Union of Workers at 
the date of registration ofThe Association 
of Professional Engineers, Australia 
(Western Australian Branch) Organisa- 
tion of Employees. 

(v) any person who is eligible for member- 
ship of the Federated Clerks' Union of 
Australia Industrial Union of Workers, 
WA Branch at the date of registration of 
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The Association of Professional 
Engineers, Australia (Western Australian 
Branch) Organisation of Employees. 

(vi) persons who are salaried officers 
employed by any University within 
Western Australia, engaged in 
professional, administrative, supervisory, 
technical, or clerical capacities other 
than: 

(i) The vice chancellor/s; 
(ii) Persons paid according to 

academic salary rates and who are 
substantially engaged in teaching 
duties or on original research; 

(iii) Persons whose conditions of 
engagement provide that their 
salary and status shall be 
equivalent to those of the 
academic staff. 

(vii) any person employed under the 
provisions of the Public Service Act 1978 
as that Act was constituted on the 1st day 
of July 1987. 

The rules of the CSA enable it to enrol any person 
who is:— 

(1) Employed as an officer under and within the 
meaning of the Public Service Act 1978-80; or 

(2) Employed under the Forests Act, the Main 
Roads Act or any Act now in force or hereafter 
enacted whereby any Board, Commission or other 
body is constituted to administer any such Act; 
or 

(3) Otherwise employed in any of the estab- 
lished Branches of the Public Service, including 
State trading concerns, business undertakings and 
government institutions controlled by Boards; or 

(4) Employed by the State of Western Australia; 
or 

(5) Employed by the Crown or by any Minister 
of the Crown in right of the State of Western 
Australia; or 

(6) Employed by any statutory body 
representing the State of Western Australia; or 

(7) Employed by any instrumentality or 
authority whether corporate or unincorporate 
acting under the control of or for or on behalf of or 
in the interest of the State of Western Australia; 
or 

(8) Employed in either house of parliament of 
the State of Western Australia either — 

(i) under the separate control of the 
President or Speaker or under their joint 
control; or 

(ii) by a Committee appointed pursuant to 
the joint Standing Rules and Orders of 
the Legislative Council and the 
Legislative Assembly. 

(9) Employed by any company or corporation 
in which issued shares are held by or for or on 
behalf of or in the interest of the State of Western 
Australia, or, if there are no issued shares, in which 
the Governing body by whatever name called 
includes nominees appointed by or on behalf of or 
in the interest of the State of Western Australia. 

The opposition to,registration by the CSA stems from 
its rights of coverage in the above respects, including 
professional engineers, which will create what it sees as 
a major area of overlap. In particular it is concerned to 
protect its right of coverage under paragraph (1) which 
it claims is complete and unfettered notwithstanding 
any amendments to the Public Service Act, such as that 
enacted after the 1st day of July 1987, leading to the 
formation of a Senior Executive Service within Govern- 
ment. Accordingly, the Full Bench was urged to refuse 
the application on the grounds set out in section 55(5) of 
the Act. 

The Applicant concedes that, in terms of section 
55(5), there is overlapping of eligibility for membership 
with the CSA but it contends that there is good reason 
consistent with the objects prescribed in section 6 to 
permit registration. In any event the Applicant denies 
that it is seeking any extension of coverage at the 
expense of the CSAbut only intends to follow, as it were, 
into the Senior Executive Service, professional 
engineers employed in State instrumentalities and 
currently having industrial coverage under a Federal 
Award in favour of The Association of Professional 
Engineers which is registered pursuant to the 
Commonwealth Arbitration and Conciliation Act. 
That is to say that the Applicant claims to have no 
intention to seek to include as members those who are 
presently members of the CSA but is keen to retain a 
right of coverage, in the face of legislative change, of 
those who are presently within the industrial coverage 
of the Federal organisation referred to. The CSA was at 
pains to establish by evidence that it provides adequate 
service and industrial representation except in relation 
to Government instrumentalities where, although it has 
coverage, there are few professional engineers who are 
members. In fact there are no members amongst the 
professional engineers employed by Westrail or the 
State Energy Commission and only a small number of 
those employed by the Main Roads Department. 
Furthermore, according to statements tendered in 
evidence, certain professional engineers so employed 
have indicated that they are content to be represented 
industrially by the Association of Professional 
Engineers but have joined the CSA in order to make use 
of its credit union facilities. 

The Applicant did not really question the quality of 
CSA service and industrial representation as such, but 
endeavoured to show that, in relation to professional 
engineers over whom the CSA had a right of coverage, 
there were sound reasons on a number of grounds why 
the Applicant should be permitted registration with a 
constitution rule in such form as would enable it to 
enrol as members professional engineers within the 
Senior Executive Service and those employed in major 
State instrumentalities in which professional engineers 
were covered by a Federal Award. 

There can be no doubting that there is a strong 
community of interest shared by professional engineers 
and it is enhanced by adherence to a code of ethics. The 
application is supported by a number of practical 
arguments which favour the concept of an Association 
to cater for the common interests of Engineers with 
qualifications which reach a specified standard who 
may otherwise be members of other organisations in 
which they constitute a minority. In such circumstances 
the common industrial interests of professional 
engineers may be overriden where they constitute a 
minority so that effectively they remain industrially 
unrepresented. That does not appear to be the case in 
respect of professional engineers over whom the CSA 
may claim coverage. On what is before us the interests of 
professional minorities are not submerged and 
professional engineers along with other professionals 
appear to enjoy protection and the opportunity of 
furthering their common interests. 

The task of obtaining authority for registration is now 
more difficult than it was at the time in 1984 that a 
similar application was refused. Since that time 
amendments have indicated a legislative intention that 
overlapping of membership is to be avoided and 
registration is to be refused unless good cause is shown. 
The claim of common interest is no less convincing but 
must be considered in the light of section 55(5) and the 
objects of the Act which include a requirement that 
overlapping be positively discouraged (see 65 WAIG 
2033 at 2036). 

The primary purpose behind the application is to 
obtain a "common rule" award to accommodate 
industrial coverage of professional engineers employed 
in the private sector. A high degree of mobility with 
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employment of often only one or two professional 
engineers in an enterprise is said to be a characteristic of 
the profession in this State. On this argument the 
overlapping eligibility of membership with the CSA 
associated with the application for registration is an 
avoidable complication. Indeed, the Applicant has 
indicated that to gain registration it is prepared to 
provide an exclusion to operate fully in favour the CSA 
if required to by the Full Bench. No to do so, would in 
our view, be a serious if not fatal impediment to the 
applicant. We have also taken into account the matter 
raised by the representative of the Honourable 
Minister. It is submitted that the exclusion proposed in 
paragraph (vii) of any person employed under the 
provisions of the Public Service Act 1978 as constituted 
on the 1st day of July 1987 may indeed be ineffectual 
with respect to members of the senior executive service 
and other Government employees who come within the 
jurisdiction of the Public Service Arbitrator. 
Traditionally, the CSA has provided coverage for this 
latter group of employees under a range of Agreements 
with various authorities. 

After assessing the competing submissions and 
considering the evidence that is before us we are not 
convinced that there are good reasons consistent with 
the objects of the Act which would permit registration of 
the Applicant unless it provides a complete exclusion in 
favour of all persons eligible pursuant to the Rules of 
the CSA to be members of that organisation. 

The constitution of ADSTE enables it to enrol as 
members employees in a variety of professional and 
semi-professional fields including Engineers of various 
kinds. ADSTE gave notice of objection to the 
application and to the proposed constitution rule of the 
Applicant on the following grounds:— 

(a) The objector's constitution and rules 
relating to membership enable it to enrol as 
members those persons sought to be covered by the 
Applicant's proposed rule. 

(b) (This ground was not proceeded with.) 
(c) The Applicant if registered will be able to 

interfere with the objector's constitutional rights to 
pursue the objects of the Act. 

(d) The Applicant if registered will limit the 
representation of Engineers to those qualified by 
degree. Thus, 

(i) they would not be able to represent all 
persons employed as Engineers. 

(ii) that ADSTE would still have to represent 
all "other" Engineers. 

(iii) that an organisation unable to represent 
all persons classified as Engineers should 
not be registered. 

(e) The objector by its constitution can enrol all 
persons classified as Engineers. 

(0 Registration of the Applicant would in the 
objector's opinion be contrary to section 55(5). 

At the commencement of the hearing counsel, then 
appearing, for ADSTE sought leave to add the 
following grounds:-— 

The Applicant has failed to comply with the 
provisions of section 53(1) of the Act in that the 
Applicant did not at all relevant times consist of 
not less than 200 employees. 

The Applicant has failed to comply with the 
provisions of section 55(4) of the Act in that the 
Applicant was not an organisation as defined by 
the Act (viz one comprising not less than 200 
employees) when the Applicant was authorised to 
seek registration pursuant to section 53(1) of the 
Act. 

The Applicant's members comprised persons 
ineligible for membership of the Applicant by 
reason of the fact they are not all employees and are 
excluded from membership. 

69 W.A.LG. 

The application of the Applicant if properly 
authorised by reason only of the number of 
members of the Applicant at the time was not 
authorised for registration with its rules amended 
as to rule 3(b) as put before the Commission on the 
9th day of February 1988 and further and 
accordingly its members have not been afforded a 
reasonable opportunity to make such an 
objection. 

After hearing competing submissions leave was 
granted to add the further grounds of objection but the 
Full Bench declined to uphold the additional grounds. 
In respect of the first two grounds we took the view that 
section 53(1) is complied with if an unregistered 
organisation seeking registration consists of not less 
than 200 members at the time the Full Bench purports 
to authorise registration. At the same time we pointed 
out that alternatively the Full Bench is empowered to 
authorise registration of an unregistered organisation 
consisting of less than 200 employees provided the 
conditions set out in section 53(2) are met. Reasons for 
refusing to uphold the additional grounds were given at 
the time of the hearing and appear in the transcript of 
proceedings. We adhere to the decision not to uphold 
the additional grounds but we acknowledge that, 
following the completion of those proceedings, and 
before decision we had the opportunity to read and we 
now acknowledge that a somewhat different view of 
section 53(1) was expressed by the Presiding Judge of the 
Western Australian Industrial Appeal Court in his 
reasons for decision in the Association of Professional 
Engineers, Australia (Western Australian Branch) v. 
Civil Service Association of Western Australia (Inc) 
and Others 65 WAIG 4, where at page six he said: 

As to the provisions of section 53 I do not find 
them ambiguous. It should be appreciated that 
subsections (1) and (2) looked at collectively deal 
with a society consisting of employees, that is to say 
consisting of those employees in a temporal sense 
as at the time of the application, not persons who 
may belong to the society in the future but persons 
who are employees and actually are members of 
the society. The Act is addressing itself to a society 
of employees in one case consisting of not less than 
200 employees and in the other case consisting of 
less than 200 employees. Subsection (2)(a) seems to 
put the matter beyond doubt since it speaks of a 
society consisting of less than 200 employees where 
the Full Bench is satisfied the number of members 
in the society constitutes a substantial proportion 
of all employees in the industry or calling. 

We were not referred by counsel for ADSTE to that 
passage, but in the light of it we take the view that 
authority for registration of the Applicant must, in the 
final analysis, depend upon the satisfaction of the Full 
Bench that there is good reason consistent with the 
objects prescribed in section (6) to permit registration. It 
is material, we think, to take account of the uncontested 
evidence that the Applicant now has some 465 
members. 

In respect of the remaining additional grounds we 
note, firstly that there was no evidence to support the 
assertion that some members were not employees and 
indeed the assertion was not pursued. Secondly, we 
drew to the attention of counsel then appearing for 
ADSTE the provisions of section 58(3) of the Act which 
permit the Full Bench, upon request, to authorise the 
rules of an organisation to be registered in terms that 
exclude certain persons or classes of persons who would 
have been eligible for enrolment as members of the 
organisation under the rules as lodged. In our view the 
interaction between those provisions and the 
requirements in section 55(4) suggest that the assertion 
contained in the last additional ground is without 
substance. 

We turn now to the fundamental objection of ADSTE 
which is that its rules relating to membership enable it 
to enrol professional engineers sought to be covered by 
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the Applicant's proposed rules and registration ought to 
be refused having regard to the provisions of section 
55(5) and the provisions of object (e) in section 6. 
ADSTE's constitution rule has been in a form which 
enables it to enrol engineers since it first became 
registered in this State some 27 years ago. In its own 
perception ADSTE has a broadbased industry 
coverage of professional, technical and supervisory 
employees and it fears that an organisation like the 
Applicant covering a small section of potential 
members of ADSTE will create a situation which is not 
conducive to the balance and development of its 
industry based interests. ADSTE concedes that it does 
not have an award covering engineers or professional 
engineers and the Secretary, Mr Beedham, 
acknowledged that the organisation was reluctant to 
seek out professional engineers in order to represent 
their separate interests. Although ADSTE lays claim to 
some professional engineers as part of its membership 
the evidence before us indicates that it has few if any 
members who are qualified by degree. A paucity of 
professional engineers among its membership explains 
the absence of activity in the interests of professional 
engineers as such but it has not diminished ADSTE's 
strong opposition to the present application. It pointed 
to the failure of a similar organisation to be registered in 
1984 and referred to changes in the law since then, upon 
which its objection is substantially based and which 
changes make it more difficult to obtain the necessary 
authorisation. Among those factors which we have 
taken into account is the degree of potential overlap and 
the capacity of the Applicant to demonstrate that there 
are sufficient reasons to warrant the Full Bench 
granting the necessary authority. We now turn to 
examine the basis on which the Applicant claims such 
reasons exist. 

The foundation of the Applicant's case is that there is 
a real community of interest by virtue of which persons 
with the required qualification aspire to associate in a 
separate organisation rather than in an organisation 
comprising persons with no sufficient identity of 
interest. Mr Brian Edmund Lloyd is a highly qualified 
professional engineer and a strong advocate for a 
separate registered organisation. In the course of his 
evidence he emphasised the essential concept of a 
community of interest and quoted from a statement 
which he had prepared in which he went on to say:— 

It is also clear that professional engineers have 
rejected any contention of a community of interests 
for the purpose of industrial representation with 
draughtsmen, technical officers, technicians, 
technical supervisors and with non-engineering 
public servants of all kinds. From my wide 
knowledge of, and contacts within the profession 
of engineering, I can say with confidence that 
professional engineers of today still hold strongly 
to the ideology of a community of interest flowing 
from the pursuit of a common vocation as 
professional engineers and so on. 

(See Transcript p. 185 and p. 11 Exhibit 13.) 
According to the Applicant it was the community of 

interest among professional engineers which was the 
foundation of its successful application for registration 
under the Federal legislation in 1948. We were referred 
to a report of that case in Volume 62 of the 
Commonwealth Arbitration Reports as it was put to us 
that the arguments here in support of registration 
mirror those which were successful on that occasion. 
One of the objectors to that application was a Federal 
organisation with similar coverage to that of ADSTE. 
At page 786 of the report the Federal Industrial 
Registrar said: 

It is beyond argument that persons of the classes 
comprising the applicant could belong to the 
objecting organisation, but I agree with the 
submissions made on behalf of the applicant that 
there is a fundamental cleavage in policy between 
that of the applicant and that of the objecting 
organisation. In view of this and of the possibility 

that if professional engineers were required to join 
the objector they would be in a minority and 
therefore unable, certainly or effectively, to enforce 
the advancement of their views, I have come to the 
conclusion that members of the applicant cannot 
"conveniently belong" to the objecting 
organisation. Further, it does not appear to me that 
the objecting organisation can be said to have 
obtained any real benefits for professional 
engineers and it has certainly not sought any 
special treatment for academically qualified 
professional engineers. Also, if registration of the 
applicant were refused I am of the opinion that 
many persons would remain industrially 
unrepresented as there appears to be a group of 
professional engineers, considerable in number, 
who would, in any circumstances, refuse to join the 
objecting organisation. Even if it could be said that 
the circumstances stated are not sufficient to 
preclude members of the applicant from 
"conveniently belonging" to the objecting 
organisation, in my opinion they would constitute 
sufficient grounds for the exercise of the discretion 
imposed in me by section 82 of the Act being 
decided in favour of the applicant. For the reasons 
indicated I am of the opinion that this objection to 
the extent at present dealt with, i.e. excluding the 
Commonwealth Public Service, cannot be said to 
constitute proper grounds for refusing the 
application for registration. 

The following are some of the particular grounds 
upon which the application rests: 

(a) The Applicant was formed to enable one 
association to cater for all professional 
engineers in the sense in which that 
expression is used by the Applicant, namely 
persons with academic engineering 
qualifications of a certain standard engaged in 
the profession of engineering. 

(b) Members of the Applicant have identical 
industrial interests. 

(c) ADSTE does not appreciate the view-points of 
professional engineers, particularly with 
regard to their insistence on academic quali- 
fications and in any event it is incapable of 
reflecting their particular interests and 
adequately representing them industrially 
and is unlikely to do so. 

(d) If the application is refused many professional 
engineers would not join ADSTE and would 
remain industrially unrepresented before this 
Commission. 

(e) Theclassofpersons comprising the Applicant 
is, by the nature of the employment of such 
persons, extremely mobile and to permit 
continuity of representation in industrial 
matters, the Applicant should be granted 
registration. 

(f) There are estimated to be some 3 440 members 
of the class covered by the Applicant who are 
not members of any registered organisation 
and are employed in private industry, 
unregulated by an award. 

By reason of the above matters the Applicant is 
entitled to claim that registration would have the effect 
of furthering some objects of the Act at least, such as the 
formation of a representative organisation of 
professional engineers which may in turn tend to 
promote the prevention and settlement of disputes by 
conciliation and aid the observation and enforcement 
of agreements and awards. We are obliged to bear in 
mind, however, that the objects require that there is to 
be discouraged, as far as practicable, overlapping of 
eligibility for membership. We are mindful that: 

It is no longer a case of considering whether 'the 
bulk of the members' may conveniently belong to a 
registered union. It is sufficient if'some' potential 
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members of the Applicant body are eligible for 
membership of a registered organisation. No 
doubt, in any particular case the Full Bench will 
take account of the extent of the potential 
overlapping in determining whether or not it is 
satisfied that there is good reason to permit the new 
registration but that is a matter for the Full Bench 
to consider and is not something which the statute 
seeks to control by laying down criteria. 

(The Federated Miscellaneous Workers' Union 
of Australia. Hospital, Service and Miscellaneous 
WA Branch and Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA 
Branch and Others. 65 WAIG 2033 at 2036.) 

We are not entitled to overlook the legitimate interests 
of existing unions but what is before us leads us to 
conclude that despite overlapping, conflict with 
ADSTE over coverage of professional engineers is not 
likely, in that ADSTE's existing industrial coverage is 
largely confined to those who constitute the majority of 
its members being, for the most part, persons over 
whom professional engineers may be required to 
exercise control. Those of its members who are 
classified as engineers are in various stages of 
qualification, though few, if any, have qualified by 
degree. Professional engineers who gave evidence 
before us indicated little knowledge of, and no desire to 
join, ADSTE. It appears to us unlikely that ADSTE will 
enrol as members significant numbers of professional 
engineers or be moved to cater for their particular 
industrial interests which are likely to be different from 
those of other professional and semi-professional 
groups in whose interests ADSTE is presently active. 

There is before us evidence of support for the present 
application from elements of private industry. We refer 
to a letter from an engineering group which has been an 
employer of professional engineers for over 40 years 
and, in addition, support from the Association of 
Consulting Engineers, Australia, Western Australian 
Chapter which has stated that it regards as an 
appropriate development the registration of an 
organisation of professional engineers because it 
perceives such an organisation as facilitating industrial 
relations with employers in private industry. In this 
regard the statistical information set out at the 
beginning of these reasons indicates some 3 440 
professional engineers are employed in private 
industry. There is obvious potential for the Applicant to 
extend its present membership and there is a perceived 
need for industrial coverage for professional engineers 
employed in the private sector and not covered by 
Federal awards. The Association of Consulting 
Engineers, Australia, Western Australian Chapter sees 
the establishment of the Applicant and the prospect of 
State award regulation of professional engineers as an 
appropriate development. 

Although it failed to do so in the case of the CSA, in 
our opinion the Applicant has shown sufficient reason 
to permit us to authorise registration, notwithstanding 
that ADSTE is permitted by its constitution mle to enrol 
professional engineers. In summary the basis for that is 
that it has been established that ADSTE has few, if any, 
professional engineers as members and no award or 
industrial coverage over professional engineers. On the 
other hand the Applicant represents a group with a 
genuine community of interest because of the nature of 
their profession and professional employees have 
reasonable and legitimate aspirations for separate 
representation as their interests may receive 
insufficient attention as a numerical minority of 
another organisation. 

Other factors of persuasive effect .which the 
Applicant relied upon were, firstly, that professional 
engineers regarded ADSTE as an inappropriate 
organisation for them to be in because of a requirement 
that they supervise employees who make up the 
majority of the membership of ADSTE. Secondly, that 
they have a code of ethics that is not shared by others 
holding membership of ADSTE and a policy on 

industrial action which may be opposed to that of 
ADSTE. Finally, it can be said the majority of 
professional engineers in Western Australia belong to 
the counterpart Federal body, the Association of 
Professional Engineers, Australia (Western Australian 
Branch). In summary, the reasons referred to satisfy us 
that registration should be permitted whereas we think 
there is little likelihood of inter-union disputation as a 
result of registration and it is not, in the circumstances, 
practicable to refuse even though it will result in 
overlapping of eligibility for membership of the 
Applicant and ADSTE. 

In accordance with the foregoing reasons we propose 
to authorise the Registrar to register The Association of 
Professional Engineers, Australia (Western Australian 
Branch) Organisation of Employees in accordance 
with its rules as lodged and amended and providing for 
further amendment to the satisfaction of the Full Bench 
of its constitutional rule so as to exclude professional 
engineers who are or are eligible to be members of the 
CSA. For this purpose we direct the Applicant and CSA 
to confer and produce for inclusion in rule 3 — 
Constitution an amendment to paragraph (vii) of 
subrule (b) of rule 3. We therefor give liberty to either 
party to apply to reconvene the Full Bench for the 
purpose of settling the final form of the exclusion in 
favour of the CSA to be contained in paragraph (vii). 

Appearances: Mr R.L. Le Miere (of Counsel) and 
with him Mr R.N. Overall appeared for the 
Applicant. 

Mr D. Howlett appeared for the CSA. 
Mr P.M. Nisbet (of Counsel) and then Mr G.N. 

Hocking appeared for ADSTE. 
Mr JD. Miller and Mr M.J. Beros appeared for the 

Honourable Minister for Labour. 
Mr K. Evans appeared for the MUASA, UWAASA, 

AAUS, UACA. 
Mr L.A. Jackson (of Counsel) appeared for the 

University of Western Australia, Murdoch University 
and Curtin University of Technology. 

Mr CD. Panizza appeared for the FCU. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 58. 

The Association of Professional Engineers, 
Australia (Western Australian Branch) 

Organisation of Employees. 
No. 1400 of 198-7. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT D.J. O DEA 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER J.A. NEGUS 
19th day of September 1988. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 9th day of February 1988 and further 
heard from the 26th day of April 1988 to the 29th day of 
April 1988, inclusive, and having heard Mr R.L. 
LeMiere (of Counsel) on behalf of the applicant; Mr. P. 
Nisbet (of Counsel) and then Mr G.N. Hocking 
objecting on behalf of The Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch; Mr D. Howlett objecting on behalf 
of The Civil Service Association of Western Australia 
Incorporated; Mr JD. Miller and then Mr M.J. Beros 
intervening on behalf of The Honourable Minister for 
Labour and having heard others representing various 
objectors whose objections were satisfied and the Full 
Bench having reserved judgment on the matter and 
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judgment being delivered on the 1st day ol July 1988 
wherein the Full Bench unanimously found that the 
registration of the new organisation should be 
authorised in accordance with its rules as lodged and 
amended and providing for further amendment to the 
satisfaction of the Full Bench of its constitutional rule 
so as to exclude professional engineers who are or are 
eligible to be members of The Civil Service Association 
of Western Australia Incorporated and further found 
that the new organisation should be registered under 
the name "The Association of Professional Engineers. 
Australia (Western Australian Branch) Organisation of 
Employees", and gave reasons for so finding, it is this 
day, the 19th day of September 1988 ordered that the 
Registrar register the organisation and register: 

1. The name of the organisation as: 
The Association of Professional 
Engineers, Australia (Western Australian 
Branch) Organisation of Employees. 

2. The rules of the organisation in accordance 
with the document filed in the Registry on the 
22nd day of October 1987 subject to 
amendment of Rule 3 — Constitution in the 
form set out in the attached Schedule. 

3. The address of the office where the business of 
the organisation is conducted as: 

3/5 Colin Street, West Perth 6005. 

By the Full Bench. 
(Sgd.) DJ. O'DEA 

[L.S.] President. 

(ii) any person who is eligible for membership of 
the Murdoch University Academic Staff 
Association (Union of Workers) at the date of 
registration of The Association of 
Professional Engineers, Australia (Western 
Australian Branch) Organisation of 
Employees. 

(iii) any person who is eligible for membership of 
the University of Western Australia Academic 
Staff Association (Union of Workers) at the 
date of registration of The Association of 
Professional Engineers, Australia (Western 
Australian Branch) Organisation of 
Employees. 

(iv) any person who is eligible for membership of 
the Union of Australian College Academics, 
(Western Australian Branch), Industrial 
Union of Workers at the date of registration of 
The Association of Professional Engineers, 
Australia (Western Australian Branch) 
Organisation of Employees. 

(v) any person who is eligible for membership of 
the Federated Clerks' Union of Australia 
Industrial Union of Workers. WA Branch at 
the date of registration of The Association of 
Professional Engineers, Australia (Western 
Australian Branch) Organisation of 
Employees. 

(vi) any person who is eligible for membership of 
The Civil Service Association of Western 
Australia (Inc.) at the date of registration of 
The Association of Professional Engineers, 
Australia (Western Australian Branch) 
Organisation of Employees. 

Schedule. 
3. (a) The following persons shall be eligible for 

membership of the Organisation:— 
(i) any person temporarily, permanently or 

usually employed within Western Australia or 
in any place where the Act applies on a full- 
time or part-time basis for hire or reward in or 
in connection with the industry or vocation of 
engineering provided that: 
(a) he or she is or has been a Corporate 

Member or Graduate Member of the 
Institution of Engineers, Australia or 

(b) he or she has passed the prescribed 
examinations for or is the holder of 
qualifications published by The 
Institution of Engineers, Australia, as 
granting eligibility for Graduate or 
Corporate Membership of the said 
Institution, or 

(c) the Committee has received written 
notification from The Institution of 
Engineers, Australia, that the 
qualifications of the applicant would 
render the applicant eligible for Graduate 
or Corporate Membership of the said 
Institution. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

I, the undersigned Deputy Registrar, hereby give notice 
that pursuant to an Order of the Full Bench dated 19 
September 1988 and numbered 1400 of 1987,1 have this 
19th day of September 1988 registered as an industrial 
organisation of employees The Association of 
Professional Engineers, Australia (Western Australian 
Branch) Organisation of Employees. 

The registered address of the organisation is 3/5 
Colin Street, West Perth. 

Given under my hand this 19th day of September 
1988. 

T.J. POPE, 
Deputy Registrar. 

(ii) any other person whether employed in the 
industry of engineering or not who is or 
hereafter becomes an officer of the 
Organisation and admitted as a member 
hereof. 

(b) Provided that the following persons shall 
not be eligible for membership of the Organisa- 
tion:— 
(i) any person who is eligible for membership of 

the Hospital Salaried Officers Association of 
Western Australia (Union of Workers) at the 
date of registration of The Association of 
Professional Engineers, Australia (Western 
Australian Branch) Organisation of 
Employees. 
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COMMISSION IN COURT 

SESSION — 
Matters dealt with — 

Section 40. 
The Shop. Distributive and Allied Employees' 

Association of Western Australia 
and 

Boans Ltd and Others 
No. 1519 of 1987. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) AWARD No. 32 of 1976. 
Shop Employees Shops 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER GJ. MARTIN 
COMMISSIONER O.K. SALMON 

13th day of October 1988. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the 
applicant; Mr D.M. Jones on behalf of the respondents; 
Mr R.L. Le Miere (of Counsel) and with him Ms E. 
Parker intervening on behalf of the Hon. Minister for 
Labour; Mr R. Allen (of Counsel) and with him Mr B.P. 
McCarthy intervening on behalf of the Confederation 
of Western Australia Industry (Inc); Mr U.K. Ross 
intervening on behalf of the Trades and Labor Council 
of Western Australia and Mr D. Thomas on behalf of 
the Pharmacy Guild of Australia, the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That with respect to employees engaged in 
enterprises whose conditions of employment were 
the subject of determination pursuant to changes 
in legislation extending shopping hours, then 
notwithstanding the terms of the Shop and 
Warehouse (Wholesale and Retail 
Establishments) Award No. 32 of 1976, the 
provisions of the Shop and Warehouse (Wholesale 
and Retail Establishments) Extended Trading 
Hours Order 1988, the terms of which are set out in 
the following Schedule, shall have effect from the 
3rd day of September 1988. 

By the Commission in Court Session. 
Chief Commissioner. 

Schedule. 

This Order shall be known as the Shop and 
Warehouse (Wholesale and Retail Establishments) 
Extending Trading Hours Order 1988. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Parties Bound. 
4. Application of the Order. 
5. Hours. 
6. Wages. 
7. Deletion of Saturday Penalties. 
8. Definitions. 

3.—Parties Bound. 
This Order shall apply to all employers and 

employees bound by Clause 3.—Scope and Clause 4.— 
Area of The Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977 (No. 32 of 
1976). 

4.—Application of the Order. 
This Order shall operate and be read so as to operate 

in conjunction with the Shop and Warehouse 
(Wholesale and Retail Establishments) Award No. 32 

of 1976 (hereafter called the Award) or any Award or 
Order made in succession thereto, but in any conflict 
between the terms of this Order and the Award the terms 
of this Order shall prevail. 

5.—Hours. 
Notwithstanding the provisions of Clause 9.—Hours 

of the Award the following ordinary hours shall apply 
in lieu of subclauses (2) and (3) and paragraphs (a), (b) 
and (c) of subclause (4). 

(2) Retail Establishments (Other than "Late 
Night Trading Shops" and "Exempted Shops")— 

(a) Shop Assistants, Demonstrators or 
Window Dressers: between 7.00 a.m. and 
6.00 p.m. on Monday to Friday inclusive 
and between 8.00 a.m. and 5.00 p.m. on 
Saturday. 

(b) Storemen, Packers and Despatch Hands: 
between 7.00 a.m. and 6.00 p.m. on 
Monday to Friday inclusive and between 
7.20 a.m. and 5.00 p.m. on Saturday. 

(3) Wholesale and Other Establishments (Other 
than "Late Night Trading Shops" and "Exempted 
Shops")— 

(a) The starting time shall not be earlier than 
6.30 a.m. and the finishing time not later 
than 6,00 p.m. Monday to Friday 
inclusive and 7.30 a.m. and 5.00 p.m. on 
Saturday. 

(b) A worker shall not be required to work on 
a day when such day is the rostered day 
off for that worker unless such worker 
elects to work on such day and, where a 
worker so elects, all time worked shall be 
deemed to be overtime and paid for in 
accordance with the overtime provisions 
prescribed in Clause 13.—Overtime. 

(4) Late Night Trading establishments— 
(a) Retail Establishments: Between 7.00 a.m. 

and 6.00 p.m. Monday to Friday. Between 
8.00 a.m. and 5.00 p.m. on a Saturday 
provided that the ordinary hours 
applying on the day of late night trading 
shall be between 7.00 a.m. and 9.00 p.m. 

(b) Wholesale and Other Establishments: 
Between 6.30 a.m. and 6.00 p.m. Monday 
to Friday. Between 7.30 a.m. and 5.00 p.m. 
on a Saturday provided that the ordinary 
hours applying on the day of late night 
trading shall be between 6.30 a.m. and 
9.00 p.m. 

6.—Wages. 
Notwithstanding the provisions of Parts I and II of 

Clause 28.—Wages of the Award the minimum rate of 
wage payable to adult employees bound by this Order 
shall be as follows: 

(1) Adults (classification and wage per 
week):— 

(a) Shop Assistants, Sales Persons, • 
Wholesale Sales Person, Demonstrator, 
Canvasser and/or Collector, Storeman/ 
Woman, Packer. Despatch Hand. 
Reserve Stock Hand 

$ 
(i) Who works ordinary hours 

Monday to Friday 302.20 
(ii) Who works ordinary hours 

between Monday and 
1.00 p.m. Saturday 313.86 

(iii) Who works ordinary hours 
between Monday and 
Saturday with the 
completion of ordinary 
hours after 1.00 p.m. 
Saturday 326.26 
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(b) Window Dresser 
(i) Who works ordinary hours 

Monday to Friday 308.70 
(ii) Who works ordinary hours 

between Monday and 
1.00 p.m. Saturday 320.36 

(iii) Who works ordinary hours 
between Monday and 
Saturday with the 
completion of ordinary 
hours after 1.00 p.m. 
Saturday 332.76 

(c) Shop Assistants, Sales Persons, 
Wholesale Sales Persons, 
Demonstrator, Canvasser and/ 
or Collector, Storeman/Woman, 
Packer, Despatch Hand, reserve 
Stock Hand who is required by 
the employer to be in charge of 
a shop, store or warehouse or 
other employees: 

(i) If placed in charge of a 
shop, store or warehouse 
with no other employees 
or if placed in charge of 
less than three other 
employees ... 

(aa) Who works ordinary 
hours Monday to 
Friday 312.00 

(bb) Who works ordinary 
hours between 
Monday and 
1.00 p.m. Saturday 323.66 

(cc) Who works ordinary 
hours between 
Monday and 
Saturday with the 
completion of 
ordinary hours after 
1.00 p.m. Saturday 336.06 

(ii) If placed in charge of three 
or more other employees but 
less than 10 other 
employees 

(aa) Who works ordinary 
hours Monday to 
Friday 320.30 

(bb) Who works ordinary 
hours between 
Monday and 
1.00 p.m. Saturday 331.96 

(cc) Who works ordinary 
hours between 
Monday and 
Saturday with the 
completion of 
ordinary hours after 
1.00 p.m. Saturday 344.36 

(iii) If placed in charge of 10 
or more other employees 

(aa) Who works ordinary 
hours Monday to 
Friday 336.90 

(bb) Who works ordinary 
hours between 
Monday and 
1.00 p.m. Saturday 348.56 

(cc) Who works ordinary 
hours between 
Monday and 
Saturday with the 
completion of 
ordinary hours after 
1.00 p.m. Saturday 360.96 

(d) Window Dresser who is 
required by the employer to be 
in charge of a shop, store or 
warehouse or other employees 

(i) If placed in charge of a 
shop, store or warehouse 
with no other employees 
or if placed in charge of 
less than three other 
employees 

(aa) Who works ordinary 
hours Monday to 
Friday 318.30 

(bb) Who works ordinary 
hours between 
Monday and 
1.00 p.m. Saturday 329.96 

(cc) Who works ordinary 
hours between 
Monday and 
Saturday with the 
completion of 
ordinary hours after 
1.00 p.m. Saturday 342.36 

(ii) II' placed in charge of three 
or more other employees 
but less than 10 other 
employees 

(aa) Who works ordinary 
hours Monday to 
Friday 326.70 

(bb) Who works ordinary 
hours between 
Monday and 
1.00 p.m. Saturday 338.36 

(cc) Who works ordinary 
hours between 
Monday and 
Saturday with the 
completion of 
ordinary hours after 
1.00 p.m. Saturday 350.76 

(iii) If placed in charge of 10 
or more other employees 

(aa) Who works ordinary 
hours Monday to 
Friday 343.10 

(bb) Who works ordinary 
hours between 
Monday and 
1.00 p.m. Saturday 354.76 

(cc) Who works ordinary 
hours between 
Monday and 
Saturday with the 
completion of 
ordinary hours after 
1.00 p.m. Saturday 367.16 

(e) Storeman Operator Grade I 
(i) Who works ordinary hours 

Monday to Friday 312.80 
(ii) Who works ordinary hours 

between Monday and 
1.00 p.m. Saturday 324.46 

(iii) Who works ordinary hours 
between Monday and 
Saturday with the 
completion of ordinary 
hours after 1.00 p.m. 
Saturday 336.86 

Storeman Operator Grade II 
(i) Who works ordinary hours 

Monday to Friday 317.40 
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(ii) Who works ordinary hours 
between Monday and 
1.00 p.m. Saturday 329.06 

(iii) Who works ordinary hours 
between Monday and 
Saturday with the 
completion of ordinary- 
hours after 1.00 p.m. 
Saturday 341.46 

(f) Storeman Operator Grade I who 
is required by the employer to 
be in charge of a shop, store or 
warehouse or other employees: 

(i) If placed in charge of a 
shop, store or warehouse 
with no other employees 
or if placed in charge of 
less than three other 
employees 

(aa) Who works ordinary 
hours Monday to 
Friday 322.60 

(bb) Who works ordinary 
hours between 
Monday and 
1.00 p.m. Saturday 334.26 

(cc) Who works ordinary 
hours between 
Monday and 
Saturday with the 
completion of 
ordinary hours after 
1.00 p.m. Saturday 346.66 

(ii) If placed in charge of three 
or more other employees but 
less than 10 other 
employees 

(aa) Who works ordinary 
hours Monday to 
Friday 330.90 

(bb) Who works ordinary 
hours between 
Monday and 
1.00 p.m. Saturday 342.56 

(cc) Who works ordinary 
hours between 
Monday and 
Saturday with the 
completion of 
ordinary hours after 
1.00 p.m. Saturday 354.96 

(iii) If placed in charge of 10 
or more other employees 

(aa) Who works ordinary 
hours Monday to 
Friday 347.50 

(bb) Who works ordinary 
hours between 
Monday and 
1.00 p.m. Saturday 359.16 

(cc) Who works ordinary 
hours between 
Monday and 
Saturday with the 
completion of 
ordinary hours after 
1.00 p.m. Saturday 371.56 

(g) Storeman Operator Grade II 
who is required by the employer 
to be in charge of a shop, store 
or warehouse or other 
employees: 

(i) If placed in charge of a 
shop, store or warehouse 

with no other employees 
or if placed in charge of 
less than three other 
employees 

(aa) Who works ordinary 
hours Monday to 
Friday 327.20 

(bb) Who works ordinary 
hours between 
Monday and 
1.00 p.m. Saturday 338.86 

(cc) Who works ordinary 
hours between 
Monday and 
Saturday with the 
completion of 
ordinary hours after 
1.00 p.m. Saturday 351.26 

(ii) If placed in charge of three 
or more other employees 

(aa) Who works ordinary 
hours Monday to 
Friday 335.50 

(bb) Who works ordinary 
hours between 
Monday and 
1.00 p.m. Saturday 347.16 

(cc) Who works ordinary 
hours between 
Monday and 
Saturday with the 
completion of 
ordinary hours after 
1.00 p.m. Saturday 359.56 

(iii) If placed in charge of 10 
or more other employees 

(aa) Who works ordinary 
hours Monday to 
Friday 352.10 

(bb) Who works ordinary 
hours between 
Monday and 
1.00 p.m. Saturday 363.76 

(cc) Who works ordinary 
hours between 
Monday and 
Saturday with the 
completion of 
ordinary hours after 
1.00 p.m. Saturday 376.16 

Part II 
(1) The minimum rates of wages payable to all junior 

workers covered by this award shall be as follows:— 
Junior Workers: (per cent of Shop Assistants 

wage prescribed in Part I hereof) per week: 
% 

Under 16 years of age 40 
16 years of age to 17 years of age 50 
17 years of age to 18 years of age 60 
18 years of age to 19 years of age 70 
19 years of age to 20 years of age 80 
20 years of age to 21 years of age 90 

(2) The minimum hourly rate paid to casual workers 
working on Saturdays within ordinary time shall be as 
follows:— 

$ 
Adult Casual 13.35 
Junior Casuals 

Under 16 years of age 5.34 
16 years of age to 17 years of age 6.67 
17 years of age to 18 years of age 8.01 
18 years of age to 19 years of age 9.34 
19 years of age to 20 years of age 10.68 
20 years of age to 21 years of age 12.01 
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(3) The minimum hourly rate paid to part-time 
workers working on Saturdays within ordinary hours 
shall be as follows:— 

For each For each 
hour worked hour worked 

up to after 
1.00 p.m. 1.00 p.m. 
per hour per hour 

S S 
Adult Worker 10.87 11.12 
Junior Workers 

Under 16 years of age 4.35 4.45 
16 years of age to 17 years of age 5.44 5.56 
17 years of age to 18 years of age 6.52 6.67 
18 years of age to 19 years of age 7.61 7.78 
19 years of age to 20 years of age 8.70 8.90 
20 years of age to 21 years of age 9.78 10.01 

Provided that the rates set out herein shall be the 
subject of negotiation or, in the event of settlement 
not being reached shall be arbitrated by the 
Commission not later than 14 October 1988. 

7.—Deletion of Saturday Penalties. 
Notwithstanding the provisions of Clause 29.— 

Additional Rates for Saturday and Late Night Trading 
Work and Clause 29A—Additional Rates for Saturday 
Afternoon Work of the Award the following provisions 
shall apply in lieu:— 

(1) Full-time and part-time workers employed 
in ordinary time during the hours of late night 
trading shall be paid 25 per centum in addition to 
the ordinary hourly rate of wage prescribed in this 
award. 

(2) All ordinary hours of work performed in 
Easter Eve in the shops in the district of the Shire of 
Mandurah shall be paid for at the rate of time and a 
half. 

(3) Provided that the provisions of subclause (2) 
hereof shall be the subject of negotiation or, in the 
event of settlement not being reached shall be 
arbitrated by the Commission not later than 14 
October 1988. 

8.—Definitions. 
Notwithstanding the provisions of subclause (7) of 

Clause 6.—Definitions of the Award an exempted shop 
for the purpose of this Order and the Award shall be 
deemed to refer to shops designated as Schedule (A) of 
this Award or designated small shops under the Retail 
Trading Hours Act 1987. 

PRESIDENT — 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 49. 
West Australian Branch, Australasian Meat Industry 

Employees' Union, Industrial Union of Workers, 
Perth 
and 

Action Food Barns and Others. 
No. 178 of 1989. 

BEFORE PRESIDENT P.J. SHARKEY ESQ. 
3rd day of February 1989. 

Application for stay — reduction in pay caused by a 
change in tally rate — number of workers affected 
unclear — onus on applicant to prove balance of 
convenience — application dismissed. 

Reasons for Decision. 
THE PRESIDENT: This was an application by the 
West Australian Branch, Australasian Meat Industry 
Employee's Union, Industrial Union of Workers, Perth 

("the union"), for the stay of an order made by Gregor C. 
on 20 July 1988 whereby, inter alia, he fixed a tally of 62 
sheep or goats per man per day as the tally applicable to 
"dead rail" system abattoirs and their employees. 

The application for stay is dated 24 January 1989. The 
notice of appeal by the union is dated 1 September 1988 
and is listed for hearing by the Full Bench on 16 March 
1989. 

The order of Gregor C. became operable on 29 
August 1988. 

The submission of the applicant was that the grounds 
of appeal disclosed that serious issues of fact and law 
are to be determined in the appeal. That was not 
disputed by Mr Jones or Mr Heaperman who appeared 
for the above named respondents upon this 
application. 

The principles which apply the applications for stay 
have been evolved in the Commission in a number of 
cases including Leeming and Sons v. Ordish 68 WAIG 
1017, RRIA v. AMWSU 68 WAIG 1709 and Australian 
Agricultural Machinery Group v. AMWSU 66 WAIG 
14. In the last mentioned case there was an allusion to 
the rule that an award of damages, the subject of a 
judgment, should not be stayed unless there is no 
reasonable probability of getting them back if the 
appeal fails. 

It seems to me that in applications such as this the 
onus is on the applicant on the balance of probabilities 
to establish that the application should be granted. 

It has been held that a stay will be granted where it has 
been established there is a serious issue to be tried upon 
appeal and that the balance of convenience favours the 
staying of the order, the subject of the appeal (see 
Leeming's Case [op. cit.] per O'Dea P. and RRIA v. 
AMWSU [op. cit] per O'Dea P. at page 1710). O'Dea P. 
emphasised that the balance of convenience involves 
an evaluation of the relative positions of the parties in 
terms of their convenience. 

Those are the principles which I apply in this 
matter. 

The grounds of appeal allege, inter alia, that the 
Commission at first instance erred in matters of law and 
fact and, in particular, the decision was contrary to the 
Wage Fixation Principles. 

There is clearly a serious and substantial question of 
law and fact to be determined, and that was not really 
disputed. There is, therefore, a sufficiently serious issue 
to ground an application for a stay. However, the matter 
does not stop there. The question of the balance of 
convenience is a different one. Put broadly, as asserted 
from the bar table, it was submitted that the balance of 
convenience favoured the appellant. These arguments 
were supported by an affadavit by the Secretary of the 
appellant union, one Alexander Joseph Payne sworn 
the 1st day of February 1989 and filed upon the hearing 
of this application for a stay. 

The arguments in favour of the balance of 
convenience falling on the side of the applicant were as 
follows:— 

(1) Between 1977 and 1985 employees at all 
"dead rail" establishments, of which eight were 
named in the affidavit, operated on a tally of 54 
sheep per man per day, and this situation had 
obtained for some time prior to 1977. There was one 
exception, it was said, namely Roediger Bros of 
Northam who applied a tally of 45 sheep per man 
per day because there were special 
circumstances. 

(2) The only other "dead rail" abattoirs it was 
said namely "Midwest" of Moonyoonooka, 
Tammin Abattoirs, Mt Barker, "Elgin Abattoirs" of 
Boyanup, Esperance Abattoirs of Esperance, and 
"Goodchild's Abattoirs" of Australind worked on a 
54 sheep per man per day tally. 

As will be seen later, these assertions were 
disputed. 
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(3) The rate of earnings for a slaughterman 
would vary by approximately $121.95 if the tally 
was increased from 54 to 62 sheep per man per day 
and this would bring about a serious loss of wages 
to the workers. 

I should observe here that there was no evidence as to 
how many workers are involved, and that has some 
significance in terms of balance of convenience. 

From the point of view of the respondents, the 
following matters should be adverted to:— 

(1) Mr Jones, who appeared for Tammin 
Abattoirs conceded that it does not affect his client 
whether a stay is granted or not because that 
premises operates on a different system. 

(2) The rate of 62 sheep per man per day is, of 
course, a minimal rate, and parties can agree to pay 
at a more favourable rate. 

(3) The amount of loss predicted in Mr Payne's 
affidavit was put at its highest for the workers. 

(4) This area was previously an award free 
area. 

(5)(a) The Kojonup Abattoir has operated on a 
62 tally since the order. 

(b) Roediger Bros of Northam have operated on 
a more favourable tally but in different 
circumstances. 

(c) Midwest Abattoir of Moonyoonooka has 
implemented the 62 sheep per man per day tally 
but in the past couple of weeks only. 

(d) The Mt Barker Abattoirs, as Ms Boots 
conceded, was a hybrid operation and not a real 
"dead rail" abattoir. 

(e) Elgin Abattoir continues to use a 54 sheep 
per man per day tally. 

(f) According to Ms Boots, and this was not 
disputed, the Esperance Abattoir was early this 
week, using a 54 sheep per man per day tally. 

(6) Goodchild's Abattoirs at Australind is a 
"chain" abattoir and not a "dead rail", as was 
asserted by Mr Heaperman and not disputed by 
Ms Boots. 

(7) It was also asserted that the issuance of a stay 
order would again place tally for "dead rail" in an 
award free area. 

1 am of course, satisfied that there are serious issues of 
fact and law to be tried in this matter and this was not 
seriously disputed. 

As the balance of convenience, there is a history of a 
tally in the "dead rail" system of 54 sheep per man per 
day, which was not regulated until Gregor C.'s order. 

There are only two abattoirs which are adopting the 
62 ordered by Commissioner Gregor. This matter will 
be heard in about six weeks. Of the seven abattoirs 
mentioned in Mr Payne's affidavit, two of them are not 
"dead rail" i.e. Midwest and Mt Barker. Of the 
remainder, Roediger Bros and Tammin will not be 
affected, either as employers or through their 
employees by the order because of their special 
circumstances, on the evidence. 

There are thus four remaining premises which bear 
consideration:— 

(1) Elgin — which continues with the more 
favourable tally of 54. 

(2) Kojonup — which complies with the order 
for 62. 

(3) Esperance — which, it seems, continues at 
54. 

(4) Midwest — which has only recently 
implemented 62. 

As at present, there is no evidence that a majority of 
the premises are paying an amount which will cause 
serious detriment. In any event, if the appeal is 

successful, the award may be varied pursuant to section 
40, and, section 39(4) applies to allow an award to have a 
retrospective effect, if varied upon an appeal. 

Thus, the balance of convenience does not fall on the 
side of the applicant because:— 

(1) The application was made quite some time 
after the order appealed against was made, 
although that fact alone is not necessarily fatal to 
the application. 

(2) The number of workers who might suffer is 
not apparent. 

(3) Only half of the relevant premises, namely 
two are applying the order. 

(4) If the old tally is applied, the likelihood of 
recovery of the moneys paid is not guaranteed if the 
appeal is dismissed. 

(5) If the appeal is upheld a mechanism exists to 
vary the award, depending on the arguments and to 
do so retrospectively so that losses to workers might 
be minimised as, I have said above. 

The application will be dismissed. An order will 
issue accordingly. 

Order accordingly. 
Appearances: Ms J.F. Boots on behalf of the 

applicant. 
Mr R.A. Heaperman and Mr D. Jones on behalf of 
the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 

Workers, Perth 
and 

Action Food Barns and Others. 
No. 178 of 1989. 

BEFORE PRESIDENT P.J. SHARKEY ESQ. 
3rd day of February 1989. 

Order. 
This matter having come on for hearing before me 
on the 2nd day of February 1989 and having heard 
Ms J.F. Boots on behalf of the applicant and Mr 
R.A. Heaperman and Mr D. Jones on behalf of the 
respondents, and having reserved judgment on the 
matter and judgment being delivered on the 3rd 
day of February 1989, wherein I found that the 
application should be dismissed and gave reasons 
therefor, it is this day, the 3rd day of February 1989 
ordered that the application be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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CEREMONIAL ADDRESSES— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

A SPECIAL SITTING OF 
THE FULL BENCH. 

SPEECHES OF FAREWELL TO 
HIS HONOUR THE PRESIDENT DJ. O DEA. 

Monday, 31st day of October 1988 
at 10.00 a.m. 

Mr K. Parker, QC, Solicitor-General appeared on his 
own behalf. 

Mr M. Murray, QC, appeared for the Law Society. 
Mr L.A. Jackson appeared for the Bar Association 

and on his own behalf. 
Mr C. Crown appeared for the Trades and Labor 

Council. 
Mr L. Pilgrim appeared for Australian Mines and 

Metals Association. 
Ms B. Robbins appeared for the Office of Industrial 

Relations and the Honourable Minister for Labour. 
Mr W. Brown appeared for the Confederation of 

Western Australian Industry. 

THE CHIEF COMMISSIONER: With your leave. 
Your Honour? 

THE PRESIDENT: Yes, Mr Chief Commissioner? 

THE CHIEF COMMISSIONER: The records of the 
Commission will be a testimony to your outstanding 
contribution to industrial relations, to the service you 
have rendered to the community of Western Australia 
and to the distinction with which you have discharged 
the office of President. 

Your judgments will give guidance to us all and those 
who follow and will stand as statements to your 
intellectual rigour, to your discipline and to your 
command of the law. However, for those of us who have 
sat with you, for those of us who have appeared before 
you and to all who have benefited from your counsel, 
there is far more than that to which the written word can 
do justice. 

It is your courtesy and kindness, your unflagging 
patience, your integrity and the unfailing quality to 
always think the best of every person that we will also 
cherish from our association with you. While your 
tenure as President of the Commission comes to a close 
today my colleagues and I have lasting memories of our 
association but more importantly we will have our 
continuing friendship with you. We will be able to 
recount with pride the fact that we have served on the 
Commission with you and if you will excuse the 
impudence, we will enjoy the distinction and prestige 
that you have bestowed upon the Commission. 

Your Honour, on behalf of the Commission I extend 
to you and to Mrs O'Dea our best wishes for your retire- 
ment from the Commission and for the challenges that 
lie ahead. Finally, Your Honour, thank you for the 
honour that you have done us as President. Thank 
you. 

THE PRESIDENT: Thank you, Mr Chief 
Commissioner. Mr Parker? 

MR PARKER: May it please the Commission, if one 
did not know you better, Mr President, one would think 
that there was only one explanation for somebody who 
had come to retire on three different occasions from 
judicial office and that is that Your Honour craved 
theglory of these occasions to hear for the once in each 
judicial incarnation, words of praise. Those of us who 
do know Your Honour know how far from the truth any 
such explanation might be. 

Your eight years as President, sir, have been the 
culmination of a long and noteworthy career in the law 
and in the service of the industrial and working 
community of this state and to the whole of the 
community. Although attention is naturally primarily 
focused today on the eight years that you have spent in 
this office, I think it is important that I should try to 
brush in briefly the whole of the canvas because in one 
sense we are today, at the beginning of Your Honour's 
retirement. It is, as usual, a fairly mysteriously false 
retirement because Your Honour is yet to embark upon 
another public undertaking, but nevertheless it is in a 
formal sense Your Honour's retirement from your life's 
work and I think a moment spent upon it will reveal to 
all much that there is to be learned about the great 
quality that Your Honour has brought to your life and in 
these last eight years to this Commission. 

You shared with another judicial person, sir, the 
characteristics of having been bom in Geraldton and 
educated there and having reached the end of your 
secondary education, during the war years. You left 
them and for a time as with that other judicial person, 
spent a time in the public service until you could enlist 
in the armed forces. Sir Ronald took his way to the air 
force, you, sir, took your way to the navy and there you 
served until the end of the war and continued on for a 
year or so after, even having the honour of participating 
in the victory contingent sailing to London for that 
purpose. 

Then you left the navy and turned to making your 
future way. You completed with your characteristic 
determination and application your matriculation 
requirements and then a degree in law at the university 
and then your two years articles and you were admitted 
to practise law in 1952, one of a class of five perhaps 
reflecting on how things have moved in the years that 
have intervened, but a class that included Mr Justice 
Toohey and Mr Justice Barblett, so it was a class that was 
to contribute much to the law, not only in Western 
Australia but in the whole of the nation. 

You practised then, sir, in what was a wide ranging 
and very successful practice in the law, mainly with the 
firm that had your name, O'Dea and O'Dea until 1967, 
some 15 years in practice. At that point you were 
persuaded to accept appointment as a stipendiary 
magistrate in this state, as at about the same time 
Howard Olney, now Mr Justice Olney. 

You initially took up your appointment at Northam 
and later moved to Perth. Although I had known you 
briefly before that, it is your time at Northam that I 
really came to know Your Honour. You served for some 
10 years as a magistrate, establishing a reputation as an 
extremely sound and competent magistrate with 
capacity well above the average. 

You turned then, sir, back to legal practice, leaving the 
magisterial bench to go to the bar where you quickly 
established a varied practice. That change of pace 
seems to have recharged your batteries because in 1978 
you were again persuaded to return to the bench, this 
time to the Workers' Compensation Board and you 
were translated from the chairmanship of that board to 
the presidency of this Commission some two years 
later. 

You were, by force of circumstance, sir, the person 
who has most shaped the nature and character of the 
presidency of this Commission because your 
predecessor was but for a short time in office and it has 
fallen to you to develop and make the mark of the role of 
President in the Commission. 

The eight years you have been here, sir, have been 
years of significance in the work and in the composition 
of the Commission. All those sitting with you have 
shared in that work and in that responsibility and in a 
sense the team has produced the Commission that we 
know today. You, sir, brought to the Commission clear 
but restrained leadership characterised by calm 
judicial balance with, as I understand if very nice 
awareness of and restrained unobtrusive influence on 
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the day to day hurly-burly of the work of the 
Commission and bringing a more remote overseeing 
judicial independence to the work that was concerned, 
partly by virtue of your own nature, sir, and partly by 
virtue of the considerable sensitivity which Your 
Honour always has had to others. Your eight years as 
President will be seen as years of a steady, reliable, clear, 
sure contribution to the work. 

In those years yours has not been what people would 
readily call a high profile contribution; more, sir, that 
not being the sort of stuff that Your Honour ever sought 
for; more, sir, the planned, careful, surer, long-lasting 
contribution which I am sure will, in the span of the 
work of this Commission, be looked back upon with 
respect. 

Most of your work here, sir, can be more reliably 
commented on by those who have been closer to the 
action than I but I believe it important to note the 
quality of the legal contribution Your Honour has made 
in these eight years. For those more closely involved it 
may not have been so obvious as it has been to me and to 
the Chief Justices and the judges of the Supreme Court, 
with whom, of course. Your Honour ranks. Your 
Honour's work, the more public part at least, has been 
as a member of the Full Bench and that has been 
characterised by a noteworthy level of legal 
competence. This has been apparent in the care given in 
your decisions and in the assistance that those 
decisions have been whenever matters have gone to the 
Industrial Appeal Court. 

The Chief Justice and those of the judges of the 
Supreme Court who comprise the Industrial Appeal 
Court are conscious of the quality of the contribution 
you have made in that way, sir; not theleast because its 
clear and persisting effect has been to reduce the 
amount of work that has come to them. 

Sir, this record of judicial service, and service to the 
community, is noteworthy upon whatever view we want 
to concentrate. It has truly earned to yourself, sir, and to 
your wife, a sense that you could now go, content that a 
job has been well done and looking forward with 
justification to a retirement of contentedness. 

That, on behalf of the government and the people of 
this state, I would like to say, sir, is what we perceive to be 
what you have earned in that time and to wish to 
yourself and your wife every sense of a fulfilling and 
contented retirement. In saying that, sir, I must add the 
sense of hesitancy that I have that not content with three 
judicial incarnations. Your Honour is, at least for a 
temporary period, to move to a fourth. The State will 
continue to be served, for a little time, by Your Honour. 
May it please the Commission. 

THE PRESIDENT: Thank you, Mr Parker. Mr 
Murray? 

MR MURRAY: May it please the Commission. Mr 
President, it is with very great pleasure that I am able to 
rise this morning to address a few remarks to the 
Commission on the occasion of your retirement. I do so, 
of course, as president of the Law Society and so I speak 
for the profession generally. That is a profession of 
which Your Honour has been an active member over a 
good many years now. So far as I am concerned, I have 
noted for the first time, really, this morning that Your 
Honour, as you graduated to practise in this profession, 
was a member of a group of five, including Toohey, 
Barblett, Finklestein and Sander, and they are all 
names which, in their own way, have made their mark 
in the profession and in the public affairs of the legal 
profession in this state, and Your Honour has been a 
very prominent member of that group. 

I didn't come personally to know anything much of 
you until meeting you in your magisterial capacity in 
Northam and I am sure Your Honour will not have 
forgotten over the years that I was then a very dab hand 
at such prosecutions as section 8 of the Plant Diseases 
Act and matters of that description; a particular matter 

which I thought was rather a speciality of mine, in view 
of the fact that if all else failed one simply had to rely on 
the averments and the sworn complaint, which really 
suited my style of advocacy very well. 

Even those days, as you can see from those remarks, 
Your Honour was called upon to exercise a capacity of 
patience and tolerance to those who appeared before 
you and that you never failed in. Every practitioner 
before whom one appears over the course of one's 
passage through the profession is one's teacher and I 
have to observe, and I hope not to Your Honour's 
embarrassment, that I learned from you on those 
occasions when I was fortunate to appear before you 
and that learning process has been one which has 
continued on over the years. 

As we have heard, Your Honour stayed with the 
magistracy until 1977 when you returned to the bar and 
practised there. I knew of you there and, again. Your 
Honour continued at that time and during that period 
to put together a store of respect and high regard 
amongst all before whom you appeared and with whom 
you had contact. 

Your appointment as chairman firstly of the Workers' 
Compensation Supplementary Board and then the 
board itself, was again continued to be marked by high 
quality judicial public service and again in that regard 
perhaps fewer appearances so far as I was concerned 
before Your Honour, but a capacity to see the quality of 
your work and the work of the boards which you headed 
in appellate circumstances. As we have heard then it 
was in 1980 when Your Honour was appointed to the 
office from which you now retire and it is absolutely true 
and we would wish to have the profession associate 
itself with the remarks of Mr Solicitor in relation to the 
contribution which it has fallen to your lot to make to 
the nature of that office and the guidance and the 
capacity to influence the working of this Commission, 
which Your Honour has exercised over the years. It has 
been, undoubtedly, a very considerable contribution 
and one which we would hope Your Honour would take 
great pride in, as do we, in a reflected sort of way because 
Your Honour came to this post, as we have seen, after a 
long period within the profession and so with the high 
regard of the legal profession at that time. Perhaps that 
might have been something of a worry to Your Honour 
to think that you came to an office highly regarded by 
lawyers, but Your Honour has overcome that handicap 
and managed to make a contribution above and 
beyond that. 

It has been my pleasure to appear before you on too 
infrequent occasions but... 

THE PRESIDENT: I think if I may interrupt you have 
a 100 per cent result, Mr Murray. 

MR MURRAY: Indeed, Your Honour. I was about to 
recall that. They are the sorts of briefs that one recalls 
pleasurably. The anecdotal evidence is all one way and 
it is that Your Honour's contribution has been of great 
significance. Calmness is something which has 
remained with you over the years and patience, a 
sensitivity to the particular circumstances lying behind 
the matters which have come before the bench and in 
often difficult circumstances a capacity to produce 
sound legal judgments tempered and rounded by 
copious doses of common sense. 

I know Your Honour remains an active sort of 
individual. You play golf, I think, tennis still and you are 
a fisherman. I had the pleasure recently of receiving 
from you a programme of exercises which Your Honour 
recalled perhaps with some reference to my advancing 
decrepitude, might be very worthwhile if I embarked 
upon. It has been something to my shame to have to 
record on this occasion that I have had much more 
difficulty with those than I expected. Each time I have 
difficulty with them I recall who gave them to me but I 
have been grateful for that and I have no doubt at all 
that Your Honour is in a state where you will have a 
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pleasurable, active and lengthy retirement which is no 
less than your due and one would hope that you would 
spend a considerable portion of it by the coast at some 
place south of town, if it please the Court. 

THE PRESIDENT: Thank you, Mr Murray. Mr 
Jackson? 

MR JACKSON: If Your Honour and members of the 
Commisison please I appear today on behalf of the 
West Australian Bar Association and tender the 
apologies of the President for his inability to be here. He 
thought, however, it appropriate that as 1 had perhaps 
had the lion's share of the legal work before Your 
Honour for the last — it's not eight years actually, it is 
eight years and one month and five longish days. Your 
Honour has been a member of this Court. 

THE PRESIDENT: Quite so. 

MR JACKSON: I am regrettably not in the fortunate 
position of Mr Murray — the notion that of the many, 
many cases that I have done that I couldn't possibly 
have failed would be, of course, extraordinary but 1 
suppose it is like any litigation — any decision is right; it 
is just that different people may see it in different 
ways. 

I h ave here a copy of the speeches of welcome to Your 
Honour. I obtained them with some difficulty because it 
was in the days before it was published in the Industrial 
Gazette. When you were welcomed as the President of 
this Commission on 7 October 1980, Your Honour 
made some comments about which I would like to 
remind you. 

THE PRESIDENT: It is in the nature of hearsay. 

MR JACKSON: Not at all, sir, not at all. It is a self 
fulfilling prophecy, I think. Your Honour said that you 
were advised that a number of qualities were needed for 
the position of President, those of intelligence, 
judgment, understanding of people, courage, 
determination, patience, good humour and good luck. 
Having appeared before Your Honour on many, many 
occasions, I can say with some personal knowledge that 
Your Honour has had all of those qualities. The good 
luck one concerned me a little bit because Your Honour 
did stress that you had a certain amount of luck. I am 
rather reminded of the comment I think attributed to 
Jack Nicklaus, that the more he practised the luckier he 
got and I suspect that that is really a comment on the 
industry Your Honour has shown in the position of 
President of this Commisison. 

Your Honour also commented on the fact that it was a 
source of some comfort to you to know that there 
remained a right of appeal to the Industrial Appeal 
Court. Of course such comfort would be gained from 
the idea that the Industrial Appeal Court might correct 
any errors Your Honour might make. The record shows 
that of the many hundreds of cases in which you were 
involved only 35 of them — during the period there were 
only 35 appeals from the Full Bench to the Industrial 
Appeal Court. 

I am sure not all of them were yours. There was a 
hiccup in the middle when there was an acting 
President and we are not too sure how many we can 
attribute to him. Of the 35 appeals only 10 were allowed. 
One of them I recollect — Your Honour was the 
dissenting minority in the Full Bench, so that that 
brings it down to nine and I suppose all that does is to 
show that if there were nine cases in which Your 
Honour was overruled it just goes to show that the 
Industrial Appeal Court isn't right all the time. 

THE PRESIDENT: One of them, at least, is doubtful. 

MR JACKSON: It is a mixture of pleasure and sadness 
with which I stand here today. It is obviously a pleasure 
to be able to join in with the Solicitor General and Mr 

Murray and others, no doubt, in thanking Your Honour 
for your substantial contribution as. in effect, the first 
President of the Commission — at least the first 
President in the modern era of the Commission, 
because you were the person who had to be the 
pathfinder. It was all new stuff, there was a new Act and 
new rules and so on and Your Honour had the burden 
of creating all of those. I do, however, have to complain 
a little. Your Honour, at your welcome said that you 
hoped there wouldn't be an event of this kind involving 
the President for at least another 12 years. I rather took 
that as some sort of an undertaking that Your Honour 
might remain for that period of time and yet here we are, 
after only eight, being abandoned by Your Honour and 
cast aside. 

Your Honour leaves here and goes to another 
position. My understanding of the position Your 
Honour is going to, for at least a couple of years, is that it 
is a position which will require many of the qualities 
which Your Honour said was necessary for this one, 
particularly matters of patience and understanding and 
wisdom. I think we have probably done a fairly good job 
in training Your Honour up for such a position. If the 
Commission pleases. 

THE PRESIDENT: Thank you, Mr Jackson. Mr 
Brown? 

MR BROWN: If it please the Commission, the Trades 
and Labor Council also joins with others at the bar 
table in thanking Your Honour for your long and 
dedicated service to the Commission and wishing you 
well in your retirement. 

I say that the position of President of the Commission 
is not an easy position to fulfil. It is different in two 
respects: firstly, it is a lawyer seeking to act in a lay 
tribunal rather than lay people seeking to act in a 
lawyer's tribunal. That of itself requires a good deal of 
finesse and understanding, not only of the law but also 
of the exigencies of industrial relations. 

The second thing about the distinction ofPresident is 
that there is a fine distinction but an important one as to 
the role of President in this Commission and to the role 
of the Chief Commissioner. It is one which ensures both 
the aspects of the law and the interests of the 
administration of industrial relations in this state is 
properly administered. 

In both those respects the person who holds the 
position of President needs the qualities that have 
already been ascribed to Your Honour but more 
importantly, a realisation that industrial relations is, of 
course, not always a perfect science and one in which 
the law must adapt itself to meet the exigencies of the 
day. Your Honour has met those onerous 
responsibilities with distinction and one in which Your 
Honour can be proud and the community must be 
thankful of the service you have given. If it please the 
Commission. 

THE PRESIDENT: Thank you, Mr Brown. Mr 
Pilgrim? 

MR PILGRIM: May it please the Commission, it is 
indeed a privilege for Australian Mines and Metals 
Association to appear before this tribunal on the 
occasion of the retirement of His Honour, the President 
of the Commisison, and to have the opportunity of 
extending our best wishes on that retirement. 

Judge O'Dea's appointment in 1980 indeed brought a 
new dimension of understanding and effectiveness to 
the Commission's role in the industrial relations system 
in Western Australia. The office of the President of the 
Commission is one which has developed greatly during 
his occupancy. He has indeed brought into balance the 
varying needs of the hurly-burly of industrial relations 
where conciliation sometimes gives way to arbitration 
and yet still requires that firm legal hand to ensure that 
matters are settled within the framework of the law 
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The report of the Chief Commissioner to the Hon 
Minister for Labour in each year gives us some 
emphatic reminder of the very large number of matters 
on which the President places his seal. For example, in 
1985-86 some 50 matters, including 29 appeals, were 
heard by the Full Bench. In 1986-87 that number had 
increased to 78 with the number of appeal matters 
nearly doubling to 52. and indeed the trend continues in 
1987-88. 

May I take the opportunity of returning to a more 
personal note. Your Honour. Perhaps I may be allowed 
to do so on behalf of the lay advocates who have 
appeared before you from time to time. Sir. your 
unflagging patience and courtesy to those of us who 
may ha've. on occasion, sorely tried the system and those 
in it has not gone unnoticed. Your Court, and you 
personally, have earned the respect and the 
appreciation of those who have appeared before you. 
May we wish you every good health and contentment in 
your future retirement and extend our very best wishes 
also to your wife and family. May it please you. 

THE PRESIDENT: Thank you, Mr Pilgrim. Ms 
Robbins? 

MS ROBBINS: If it pleases the Commission, 1 appear 
here today representing the Office of Industrial 
Relations but would also like to extend the regret of the 
Honourable Minister for Labour who was not able to 
attend today. I would like to thank you. Justice O'Dea, 
for the contribution you have made to the Western 
Australian industrial relations system while you have 
served as President. 

President O'Dea has always enjoyed success 
throughout his career as a practising barrister and 
solicitor and then as a magistrate, and also in his work 
at the Workers' Assistance Commission. His 
achievement to the role of President of the Western 
Australian Industrial Relations Commission 
represents no exception to this success and I would like 
to make a few comments, not only on the importance of 
the role of President but in the way President O'Dea 
carried out this role. 

Firstly, on the role ofPresident of the Commission: as 
the Act dictates, the President is once removed from the 
day to day work undertaken by the Commission. His 
expertise is reserved for the Full Bench and other 
particular matters. I think we would all agree that in 
adding an extra dimension to the arbitral process, the 
role of President is crucial to the esteem in which the 
Commission is held today. The President is able to 
stand back and consider matters before him from an 
overall and not an individual perspective. He can see 
the big picture, so to speak. 

And then we have Judge O'Dea in that position. Of 
course, as a judge he has fulfilled the role I described 
just now to its utmost. He has paid tribute to the legal 
process he has devoted his career to and his 
contribution has been based on an injection of the legal 
dimension into the proceedings of the Commission. 
The worth oflegality and the work of our arbitral system 
appears to be ofincreasing importance as the issues that 
come before the Commisison are more and more 
sophisticated and the legal dimension is, without doubt, 
crucial to the workings of the Commission in today's 
industrial relations world. It is clear that Justice O'Dea 
has done justice to the legal system he has served for so 
long. 

The place of legalities in the West Australian 
Commission has been ensured, both through the 
position of the President itself, and that Judge O'Dea 
carried out that role. 

There is one final comment that I would like to make 
today about Judge O'Dea — that is, he is never referred 
to or his name never comes up in conversation without 
reference to his approachable manner, generosity and 
community spirit. It seems that President O'Dea has 

long been involved in his personal time in a number of 
different local involvements, often of a socially aware 
nature. For instance, he has served as a chair for 14 years 
on a school council, where the school is situated in an 
area that is neither wealthy nor glamorous. We can only 
hope that for the good of the community Justice O'Dea 
continues these endeavours. 

1 hope that Your Honour finds personal satisfaction 
in your pursuits after retirement from the Commission 
and from myself and the Office of Industrial Relations 
wish you all the best for your future retirement. 

THE PRESIDENT: Thank you, Ms Robbins. Mr 
Brown? 

MR BROWN: May it please the Commission, I appear 
on behalf of the Confederation of Western Australian 
Industry. 

This, Your Honour, is a rather different occasion 
from my other more recent appearance before this 
Commission when we welcomed two new members of 
the Commission. They today, quite appropriately, are 
sitting in the back row, but today is an occasion for 
reflection and perhaps to steal a glance at the future. 
Others at the bar table have referred very ably to your 
outstanding career so I don't want to go over the ground 
but I would like to focus, if I may, on the unfolding of 
events during the period that you have presided over the 
development of this Commission. 

It is my view. Your Honour, that we are going to look 
back on this decade as the most significant decade in 
Australia's economic and industrial relations history. 
There is a climate abroad now which would have been 
inconceivable 10 years ago. There is a productive 
approach to industrial relations, a constructive 
approach to decision making and consultation which, 
as I say, would have been inconceivable 10 years ago. 
There are many factors which have contributed to this. 
One can argue that the roller coaster ride the economy 
has been on has played its part. We have seen the 
emergence of a new generation of union leaders and 
statesmen like Bill Kelty. but it is the role of this 
Commission, the sensitivity of this Commission, and 
indeed the Australian Commission, in responding to 
those changes which has given impetus to this new 
mood which is abroad in the community. It has been a 
period of quite rapid change and I don't think we have 
begun to appreciate just how rapid that change has 
been and what it means for the future of this country but 
it must give Your Honour immense satisfaction to be 
leaving the Commission having presided over the 
development of the Commission during this period 
when it played a very significant part and will continue 
to play a significant part in these changes. 

There has been, of course, rapid change in events 
within the Commission as well as external events. 
According to my assessment something like four Chief 
Commissioners have served under you during the eight 
years of your presidency. 1 must say as I look at the 
youthful visage of the present incumbent the velocity of 
circulation of holders of that office is likely to slow 
considerably and unlike the development of career 
paths in the rest of industry, it is likely to slow within the 
Commission. 

If I may steal a glance at the future, very briefly, 1 
suspect and it is confirmed this morning, that Your 
Honour is not likely to be idle nor even silent. You have 
been active in the community over many decades 
through the Law Society and other community work — 
one of which hasn't been mentioned this morning but I 
guess 1 could put the label on it. Education and 
Training. It is not always realised you and your 
colleagues at the time, in the late 1950s early '60s played 
a significant part in developing the skills in public 
speaking and chairmanship of a whole generation of 
leaders in law, in business and politics and as I recall at 
that time, there were people involved in the movement 
and you were what they called a critic, a teacher, in 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1073 

Rostrum, Names like the then Mr Ron Wilson, the then 
Mr Charles Court, the then Mr Victor Garland and a 
host of others and I must say I do recall with warmth. 
Your Honour, something over a quarter of a century 
ago, your kind criticism when I was stumbling through 
some efforts in Rostrum and I am much obliged for 
those comments and guidance at that time, but 
whichever direction you take — 1 might add perhaps. 
Your Honour, that I mentioned earlier you are unlikely 
to remain silent. It is not always known and I hope 1 am 
not dragging a skeleton out of the cupboard, that you 
certainly won a competition called Speaker of the Year 
in 1958, in the Rostrum movement, so you are unlikely 
to remain silent. 

Whichever direction you take, you take with you in 
this next phase of your life. Your Honour, the good 
wishes of the Confederation a nd my own personal good 
wishes. 

THE PRESIDENT: Thank you very much Mr 
Brown. 

Members of the Commission. Mr Solicitor General, 
Mr Murray, representing the Law Society, Mr Jackson 
representing the Bar Association and himself, Mr Clive 
Brown of the TLC, Mr Pilgrim, Ms Robbins, Mr Bill 
Brown of the Confederation, I am grateful indeed for 
what you have said to me and about me — generous to a 
fault you have all been. I am grateful to all of you, ladies 
and gentlemen, for taking the trouble to come here 
today. 1 am particularly, as I say, grateful to those who 
have spoken so generously — by your presence and by 
what has been said you have done honour to the 
position of President which 1 am about to relinquish, 
and to me. 

There is, however, a great in my apparent 
achievements which is attributable to others or 
certainly to the co-operation of others. 1 first wish to pay 
a sincere tribute to my predecessors. The late Phil 
Sharp, QC, the inaugural President of the then 
Industrial Relations Commission. His untimely death 
denied to the Commission and to the community of 
Western Australia the great legal talent and experience 
which he possessed. He had brought to the position of 
President an enviable reputation in the wider field of 
law and as 1 say, it is a sad fact that we were denied the 
full benefit of the contribution that he was capable of 
making, 

I refer also the Honourable Gresley Clarkson, QC 
who was for a few months the interim President until 
my arrival. He was no stranger to this area of the law. 
His name adorns the pages of the WA Industrial Gazette 
in many of the great cases of the past. He was a former 
judge of great experience and his judgments during his 
short time here revealed that experience. They were 
distinguished by a clear style and a sound perception of 
the law. 

Each of these men, my predecessors, served in this 
newly created position of President for too short a time 
but they have been to me an inspiration and they estab- 
lished a pattern of conduct and adjudication which has 
provided me with a worthy standard to try and emulate. 
On this occasion of my retirement, I honour them. 

In a similar vein, 1 wish to record publicly my 
gratitude to Mr Stephen Edwards of Counsel who 
replaced me as President during my leave in 1985. He 
carried out the duties of President with great ability and, 
in particular, I want to note that he pioneered what I 
consider to be a proper approach to the question of 
determining whether a stay should be granted pending 
an appeal. That was done under provisions of the Act 
then recently amended in such terms that it entrusted 
the matter largely to the discretion of the President. The 
principles that were to be adopted and followed were 
important and were the product of Mr Edwards and I 
give him credit. 

The speakers have indicated I have — I don't know 
about "been reincarnated" — wandered, somewhat like 
a bedouin, through many years of the law until finally I 

pitched my tent in this unlikely jurisdiction. 1 would 
leave some fleeting impressions of it, if I may. that is. of 
this area of industrial relations law. 

What a remote and forbidding landscape it appeared 
to me to be. Lawyers were rarely seen and generally 
disfavoured. The elements of the law most discernible 
were awards by which disputes were resolved and 
conditions between employer and employee ordered 
sometimes, and often, according to a weird and 
wonderful formula referred to as equity and good 
conscience, but even at the time I arrived I think the 
winds of change were starting to blow. There was a new 
thrust in industrial relations — statutory and other 
efforts to replace force with reason and to seek amicable 
resolution of disputes. 

Part of the learning process that I have been engaged 
in in this function has been the realisation that the key 
process in the effort to bring order and maintain peace 
and amity within the affairs of men and women in the 
work-force was conciliation. It isn't meant to be a means 
of appeasing implacable forces but a means of 
providing reasonable opportunities for the resolution 
of disputes by fair and voluntary settlements. 

It was apparent to me as well that it was a delusion to 
seek for easy decisions on what might be one's view of 
the best way to go without taking into account all of the 
many conflicting circumstances in relation to both 
sides of the argument. There was clearly no room for 
decisions based on personal notions of right and 
wrong. 

Fairness lay in considering each aspect of the 
question and since the purpose of any law is the benefit 
of the community it was an evident truth that, despite 
some protestations in places, in this area of human 
endeavour, in many respects quite unlike the law at 
large, in industrial relations as well as elsewhere it 
seemed to me there is a need for some rules and a 
constant and consistent application of principles. 

I agree with what Mr Brown of the TLC said about the 
differences. There are many between this area and 
others areas of the law. I agree too with what Mr Brown 
of the Confederation said about the changes that have 
occurred but it is, in many respects, an area of difficult 
questions, of technical questions, and I think the 
experience of the High Court bears testimony to this —■ 
that is, that this area of human endeavour raises the 
problems which require the application of formulated 
principles and established rules as much as it does the 
aspect of conciliation which involves getting to the 
parties, bringing them together and working out 
amicable resolutions. 

The rules and the principles have, in my experience, 
played an important part in what is after all the focus of 
my function in the Commission, the work of the Full 
Bench. Partly it is a function that is appellate and partly 
it has a broader function in the administration and 
regulation of trade unions and rules, and work of that 
kind. 

I should like to record with gratitude in this respect, 
that I have received from each of the four Chief 
Commissioners with whom I have served the fullest 
support and co-operation. Thers is a distinction clearly 
made now in the Act where it may not have been quite 
apparent, before amendment, between the role of the 
President and the role of the Chief Commissioner. The 
Chief Commissioner is essentially the administrative 
and regulatory focus of the Commission and 
necessarily therefore, the qualifications that are 
required are those of experience at a high level of 
industrial relations, with all its peculiarities. The 
function of the President, on the other hand, is a largely 
judicial function but if it be thought that there is any 
anomaly, 1 hasten to disperse that consideration. My 
experience has been that because of the close working 
pattern and the co-operation that 1 have had from Chief 
Commissioners, the system, the Commission, has in 
large measure worked effectively. 
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I pay a particular tribute to each of my colleagues, 
most of whom are sitting with me and behind me and 
some, I suspect unfortunately, unable to be present. To 
each of my colleagues in whom I recognise, both the 
present members of the Commission and the past a 
common characteristic which is something essential to 
their work, a rugged individualism — 1 admire that. 
They have too, however, as part of their essential 
equipment a sense of responsibility and a healthy 
independence of view, and I admire that too. I 
particularly admire, if I may say so, and am grateful for, 
the way in which each of them has fulfilled what I would 
call a corporate responsibility in the Commission; 
apart from their most arduous individual function, but 
a corporate responsibility in the work of the Full Bench; 
in the process of reviewing decisions and in the other 
aspects of the function of the Full Bench. Their support 
is seen in the way in which they have accepted the result 
of the process loyally, when it affected their own 
decisions, and played their part in the determination of 
appeals against their brothers. 

It is undoubtedly an irksome experience when one 
has done what one is satisfied is the appropriate thing; 
all that is necesary to dissolve a dispute; to reach an 
answer to a problem, particularly when it is in the field, 
probably in a conference, where the pressures are not 
inconsiderable, and to have that resolution overturned. 
It is a difficult matter to sit on the judgments of your 
brothers. It is difficult forthe judges and it is difficult for 
those who are judged but, as I have said, and I record 
with gratitude, universally, at least to my knowledge, the 
system is endorsed and its decisions loyally received. 

Many appeals are actually unsuccessful but the right 
to bring an appeal is a fundamental right to any fair 
system and particularly to the system of industrial 
relations under which we work. It is a kind of by- 
product, I think, to be admired, that provides a 
discipline in which each of the Commission members 
participate and have, in my grateful experience, 
participated whole-heartedly and well. 

Another important area of responsibility- is exercised 
by the Full Bench of the Commission in exercising 
responsibility for the registration of organisations, 
which is what we now call unions; and they may be 
unions of employees or employers. The Full Bench is 
responsible for approving that the registrar registers 
new organisations or amalgamations of existing 
organisations; and that the registrar registers 
alterations to the rules relating to the qualifications for 
members. That is an area which often excites a great 
deal of opposition from other organisations who claim 
similar rights. It is a terribly important area, a vital area, 
that requires harmonious regulation in the growth of 
such organisations. I am proud of the work that the Full 
Bench has done in that respect and, as I have said, it is in 
large measure due to the experience and wisdom of 
members of the Commission participating in that 
work. 

I have seen with pride how well the independence 
and the responsibility of those individual members of 
whom I have spoken have been, where necessary, 
married to the corporate purpose of the Commission 
which is, on the Full Bench, my particular area of 
responsibility. 

I have worked in this position as President with four 
Ministers and 1 would be remiss if I did not record my 
appreciation of the proper concern that successive 
Governments have shown in the work of the 
Commission which, after all, is work in the interests of 
the community. 1 think it is important to monitor and 
continually provide an adequate system which allows 
effective remedies to meet the exigencies of industrial 
relations. 

It seems to me particularly useful to have, as the 
Government has, an on-the-spot system of law reform 
in the nature of the tripartite consultative committee. 

I thank the Government and the people of Western 
Australia for the privilege of serving as President and I 
hope that I have discharged my duties to the best effect. I 
have certainly endeavoured to do so. 

The past eight years have been for me the most 
challenging years of my life. I have been proud to be a 
part of the Commission and its work. I leave it with 
regret. Although I can offer no excuse for going —- 
perhaps the wish to be reincarnated in some other form 
— the only excuse, if it is an excuse, is that I genuinely 
think it is time for a change. I wish my successor every 
success. 

I am deeply grateful to the Registrar, John Carrigg, 
and to the former Registrar, Keith Scapin, to Trevor 
Pope and all the Commission staff. I particularly thank 
my personal staff. Arthur Wilson, my former associate, 
and Sharon Retzlaff, my present associate. Each of 
them has been of invaluable assistance above and 
beyond what one can expect. They deserve and they 
have my deepest gratitude. I also thank my secretary, 
Vanessa, and those who preceded her in that 
position. 

The difficult thing, 1 think, about retiring is not 
ceasing to work. There's always work to do and always 
important work. As has been hinted at, I may be 
involved in some of that but, even when I am not, Mrs 
O'Dea has plenty organised for me around the place. 
There are always fish to catch, tennis to play and a golf 
ball to pursue. 

I think the difficulty about retirement is not ceasing to 
work but it is ceasing to work with those whom you have 
come to know and respect and there are many — on the 
bench, at the bar table, throughout the chambers and 
the corridors of the Commission and in the general 
wider community. That is what 1 find difficult about 
retiring. It is those persons whose company 1 will 
miss. 

I sincerely thank you all. Perhaps as my last act I 
should rise and adjourn this sitting and perhaps await 
reincarnation. 

At 11.04 a.m. the matter was adjourned 
accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

A SPECIAL SITTING OF 
THE FULL BENCH. 

SPEECHES OF WELCOME TO 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

Monday. 7th day of November 1988 
at 10.00 a.m. 

Mr G. Troy, Minister for Labour, appeared on behalf 
of the Government of Western Australia. 

Mr K. Parker, QC, Solicitor-General, appeared on his 
own behalf and on behalf of the Attorney-General. 

Mr M. Murray. QC. appeared for the Law Society. 
Mr A. Templeman appeared for the WA Bar 

Association. 
Mr C.D. Lambert appeared for the Confederation of 

Western Australian Industry. 
Ms B. Robbins appeared for the Office of Industrial 

Relations. 
Mr J.A. McGinty appeared for the Trades and Labor 

Council. 
Mr R. Gifford appeared for Australian Mines and 

Metals Association. 

THE CHIEF COMMISSIONER: With your leave, Mr 
President? 

THE PRESIDENT: Certainly, Mr Chief 
Commissioner. 
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THE CHIEF COMMISSIONER: The occasion of the 
presentation of your Commission affords all of us 
assembled here today the opportunity to welcome you. 
The exercise of judicial office is not new to you; however 
your appointment to the Commission can be seen as a 
home-coming. Already, as Industrial Magistrate and as 
Counsel you have contributed to the development and 
the traditions of the Commission. I am sure you will 
find the office of President challenging and fulfilling, 
particularly at this time of change as the community 
embarks upon restructuring and structural efficiency 
within industry and in industrial relationships. 

You bring to the position of President the dedication 
to a career in the law, the experience of a practitioner 
involved in industrial relations and the understanding 
and compassion for those in need. 

On behalf of the members of the Commission, the 
Registrar and staff, I extend a sincere welcome to you. 
We look forward to working with you, sharing your 
friendship and having the benefit of your wise counsel. 
Mr President, welcome to the Commission. 

THE PRESIDENT; Thank you indeed. Chief 
Commissioner. Minister? 

MR TROY: May it please the Commission, it is my 
privilege today to offer both my and the Government's 
congratulations and best wishes to you. President 
Sharkey, at this time of welcome. Since the introduction 
of the presidential role in this Commission, it has 
become a crucial part of the functioning of industrial 
relations in Western Australia and although not 
introduced by my Government originally, the 
Government supports, and will continue to support, 
that role in industrial relations in Western Australia. 

The Government is a strong supporter of the role of 
the Industrial Relations Commission in the prevention 
and resolution of industrial disputes and sees the 
existence and status of the Commission as being a 
crucial part of our society. I have reaffirmed this 
support in a previous ceremony of this nature, as my 
predecessor had on earlier ceremonies. The 
Government is therefore pleased to welcome Peter 
Sharkey as President of this Commission as a man who 
has already served the community well in a number of 
public offices. 

He has practised as a barrister and solicitor in this 
State with a high level of competence, dedication and 
professionalism which has resulted in the high regard 
in which Mr Sharkey is held both by the legal 
profession and the community at large. Mr Sharkey is, 
of course, no newcomer to the area of industrial 
relations law and has already served in this 
Commission as an Industrial Magistrate in the 1970s. 
The Government is fortunate that men of the calibre of 
Mr Sharkey are available for appointment to positions 
in the Commission. The Government, in making these 
appointments, is able to bring to the industrial relations 
community and society at large the enormous wealth of 
knowledge, experience and expertise. In this appoint- 
ment, as well as those factors being realised, there is a 
recognition that Mr Sharkey brings with him an 
intimate knowledge of the processes of industrial 
relations law in this State. 

The Government, in welcoming Mr Sharkey as 
President of this Commission, offers its congratulations 
and very best wishes for this important appointment. 
Thank you. 

THE PRESIDENT: Thank you. Minister. Mr 
Solicitor? 

MR PARKER: May it please the Commission, the other 
members of the Commission present today will know 
that this is my second appearance before the 
Commission in a week. That takes me back some 20 
years or so to the times when I used to appear in this 
jurisdiction that regularly. I must say that those 

appearances were a lot harder than I have had in the last 
couple of weeks where the going has been very easy. I 
haven't had any resistance or opposition. 

It was almost at that same time, 20 or 21 years I think 
to the time that I first met Your Honour, the President, 
but on circuit in Bunbury. You had just joined a practice 
there, having come over from your native Victoria. I well 
recall with warmth the qualities of Your Honour as a 
host on those occasions in Bunbury; jovial, witty, 
friendly, patient, quite prepared to listen from time to 
time so long as you got a good turn at the talking part as 
well. 

I never quite understood what brought Your Honour 
to WA. As far as I have ever understood it, you enjoyed 
Victoria, where you were born in 1940, and where you 
were educated, at least as well as the Marist Brothers in 
Bendigo and Newman College and the University of 
Melbourne could manage. You were then admitted in 
1962 and you practised there with, on reports, some 
measure of growing success. Perhaps it was that you 
came, I notice, at the height of our mining boom. 
Perhaps it was that you had heard that the streets in the 
West were paved with gold, or some such thing. 
Whatever the reason, it has been our gain. 

You practised of course in the law until 1972 when 
Your Honour accepted an appointment as a Magistrate, 
a post which you filled with competence and with 
dignity until 1975. At that stage Your Honour decided to 
turn to a quite different interest and need in the law and 
blending the law with the community, taking up an 
appointment as Officer-in-Charge of the Australian 
Legal Ad Office in Perth and then moving to the same 
position in Melbourne in 1976 and to a similar position 
in 1978 in Canberra where you in fact became the 
Director of the Legal Ad Commission, holding that 
position until 1981. 

Having given legal aid a thorough innings. Your 
Honour then padded up again, returning to Perth and 
taking up practice at the Bar. In the next six years or so 
you established another successful and varied practice 
and found time to sit as a part-time Magistrate in the 
Children's Court as well. As we all know, last year Your 
Honour was appointed a judge of the Liquor Licensing 
Court and now Your Honour is translated to this 
appointment. 

In the result, of course. Your Honour brings to the 
Commission considerable maturity — which I guess is 
a polite way of saying that Your Honour is nearly as old 
as I am — legal ability developed during a long and 
varied and successful practice in the law, administrative 
experience of some calibre and judicial experience as a 
Magistrate and a judge. 

That is a pretty impressive list of credentials and it is 
no wonder that the Hon Minister is able to stand with 
some pride this morning in welcoming you to the 
bench. 

I should only add, by way of warning to the other 
members of the Commission, that His Honour claims 
some interest in history, especially as an Irish historian. 
I suspect that that means that any date or historical 
event he ventures upon is bound to prove to be 
mistaken. It also means, I can assure you, that history in 
His Honour's eyes, is a thing to be relived and told again 
— and tell you he will if you give him half a chance. 

On behalf of the Attorney-General, may I 
congratulate Your Honour on your appointment and 
express the hope that you will find your work with the 
Commission to be interesting and enjoyable. 

THE PRESIDENT: Thank you, Mr Solicitor. Yes, Mr 
Murray? 

MR MURRAY: If it please the Commission, it is with 
very great pleasure that I rise, third cab off the rank as it 
were, to add a speech of welcome to your Honour on 
your accession to this Commission as its President. It is 
a post which Your Honour can see that you undertake. 
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having overcome some considerable difficulties in the 
past in your career — not the least of which I suspect, is a 
long association with Mr Solicitor. 

Passing over that, one notices that Your Honour 
comes to a most important post, recognised by its 
statutory status, and Your Honour comes with well 
wishes of a considerable number of people represented 
by a full gathering behind me and by the persons for 
whom I speak — the members of the Law Society of 
Western Australia. It is perhaps less relevant in this 
forum than in many others, to note that as Your 
Honour's career indicates, it has been marked 
particularly by elements of public service rather than 
private activity, and certainly that is so in relation to 
your association with the Law Society. We have always 
valued the contribution which Your Honour has been 
able to make from time to time as more pressing duties 
allowed. 

To you now falls the task, recently relinquished by 
your predecessor. Justice Q'Dea, of maintaining to the 
very high standard which has been set in those years 
since 1980, the guidance of the rule of law in the field of 
industrial relations, tempered by the process of 
conciliation and the achievement by those two means, 
of harmonious industrial relations. I wish I had not said 
that, really. It sounds an awfully daunting task. 
However, Your Honour, we have every confidence that 
you will tackle it with your usual enthusiasm and with 
the skills which you are able to bring to bear on the task. 
Those skills, as Mr Solicitor and the Hon Minister have 
said, are certainly legal skills and skills of experience in 
a judicial capacity and in industrial relations. 

We have noted that in a judicial capacity. Your 
Honour has served as a magistrate from 1972 through to 
1975 and presided over the Industrial Magistrate's 
Court during that period. The element of public service 
continued, as Mr Solicitor has mentioned, in your 
contact with and senior positions in the Australian 
Legal Aid Office. Your practice at the bar following that 
period gave you extensive experience in industrial 
matters and all of that enables you, in our view, to bring 
to your present post, not only legal skills but also sound 
versing in the practical problems the jurisdiction 
throws up, and its sensitivities will not be lost upon 
you. 

So far as that is concerned, our confidence in Your 
Honour's capacities is increased by the very high 
reputation which you have established in your position 
as judge of the Liquor Licensing Court since early in 
1987, during which time of course that court has not 
been free of its own matters of sensitivity and 
importance and Your Honour's capacities in judicial 
areas have been well demonstrated by that service. 

We wish you very well in this new public role and we 
express, as I say, the confidence that Your Honour will 
acquit yourself admirably in the post. We offer you, so 
far as the lawyers are able to offer it, our capacities to 
assist in any way which it might fall to our lot to make 
available. With those remarks we welcome Your 
Honour to the position of President of this Industrial 
Relations Commission. 

THE PRESIDENT: Thank you indeed, Mr Murray. 
Yes, Mr Templeman? 

MR TEMPLEMAN: May it please the Commission, it 
is both a privilege and a pleasure to appear this morning 
on behalf of the West Australian Bar Association, to 
welcome Your Honour as President of the Industrial 
Relations Commission. I am here today in place of the 
President, who is unable to be here and who extends his 
apologies to Your Honour. 

Your Honour is being appointed with such regularity 
these days that one is tempted to say that it is always a 
pleasure to welcome you to some new judicial office. 
Indeed, having regard for Your Honour's somewhat 
meteoric rise through the ranks of judicial hierarchy. 

one is tempted to think that you have adopted as a good 
working motto, the immortal words of A1 Jolsen, "You 
ain't seen nothing yet". 

As has been said by the Hon Minister and my learned 
friends. Your Honour comes to this Commission not 
only with a wealth of experience in the field of industrial 
relations, but also having demonstrated by Your 
Honour's ability, authority and independence, that you 
are ideally qualified for high judicial office. So great has 
been Your Honour's success in the Licensing Court that 
I understand there was some reluctance to let you go — 
despite your obvious qualifications for this 
appointment. 

Rumour has it that one solution which was 
considered at the highest level, was to merge the 
Licensing Court and the Industrial Relations 
Commission into a single body to be known as the 
Licensing and Industrial Relations Court. That would 
be known by the acronym, the LIRC. The proponents of 
this solution thought that the introduction of alcohol to 
the Industrial Relations Commission, might be 
conducive to better industrial relations. The opponents 
thought it would not be a good thing to have the 
President of the Commission putting it about that he 
was on the best LIRC he had ever enjoyed. 

In all seriousness Your Honour, the independent bar 
recognises that Your Honour's appointment will be a 
great benefit, not only to the practising profession but of 
course to the wider community which this important 
Commission serves, particularly in today's times. We at 
the bar, congratulate Your Honour on your 
appointment and we wish you many happy and 
rewarding years in office, may it please the 
Commission. 

THE PRESIDENT: Thank you, Mr Templeman. 
Mr McGinty? 

MR McGINTY: Mr President, on behalf of the Trades 
and Labor Council I extend to you the warmest 
greetings from the trade union movement on your 
appointment to the position of President of the 
Commission. I, like many other trade unionists, have 
known you as the industrial magistrate during the 
1970s, as barrister, as a legal aid officer, as a judge and 
now as a President. In each of those capacities you have 
brought to them an ability and also a compassion in the 
discharge of those offices. As industrial magistrate 
which is of particular relevance to your current position 
you succeeded in the early 1970s in revitalising the court 
and making it more accessible for people to enforce 
breaches of awards. 

In your time in the industrial magistrates court you 
also set another precedent and that was to provide for 
the express exchanges between employers and 
employees in the work-place to be recorded accurately 
in decisions of the court. The first occasion, to the best of 
my knowledge, on which an exchange of that nature 
was recorded in an industrial magistrates decision was 
a decision of your own in 1975 where you recorded an 
exchange on a building site between an official from the 
Builders Labourers Federation and an employer in 
which you observed that while the union official had 
used no swear words, the employer had told the union 
official to "piss off. That was undoubtedly an accurate 
description of what occurred but it is also the case that 
many other members of the Commission have since 
extended that precedent considerably in the way in 
which they have written their decisions. 

This jurisdiction in the Commission is an unusual 
jurisdiction. It possesses a very highly developed 
conciliation process — a formal conciliation process. 
Notwithstanding that the nature of the jurisdiction also 
imposes upon the adversary system an additional 
burden of conflict between capital and labour. That, I 
think, makes it a difficult jurisdiction in which to work. 
The decisions which are made in this tribunal are often. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1077 

of their very nature, dealing with politically sensitive 
matters and the impact of those decisions is 
fundamental to the living standards of hundreds of 
thousands of ordinary prople. 

The act in section 26 requires that the decisions of the 
Commission be made according to equity, good 
conscience and the substantial merits of the case. That 
mandate extends to the exercise of the judicial 
functions required to be exercised by the President as 
well. 

It is against that background that we note with some 
anticipation that in your previous appointment there 
was no adverse impact in the decisions that you made 
on any working class hotels. 

With this portent we, the trade union movement, 
welcome you and wish you well in the future. 

THE PRESIDENT: Thank you, Mr McGinty. Ms 
Robbins? 

MS ROBBINS: May it please the Commission, Mr 
President, I appear on behalf of the staff of the Office of 
Industrial Relations and I am very pleased to be able to 
rise this morning and join in welcoming you, sir, in your 
first sitting as President in the Western Australian 
Industrial Relations Commission. 

Mr President, you bring to this Commission a wealth 
of experience and knowledge of the law, as previous 
speakers have mentioned. It is wide-ranging, as has 
been indicated, from a barrister and solicitor in Victoria 
to positions as a magistrate and your last position at the 
Licensing Court where you left an incredible mark. Sir, 
not only have you distinguished yourself in your chosen 
field of law but you have made a noteworthy 
contribution as a Chairman and President of the 
various working parties and committees that you have 
been on. 

We are moving to a new and exciting era in industrial 
relations in this country with an emphasis on 
consultation and co-operation between workers, 
unions, employers and government. There is a united 
effort to improve efficiency and productivity which in 
turn will enhance skills, flexibility and career paths of 
the Australian work-force and the Australian 
economy. 

As President of the Commission and a member of the 
full bench, sir, you will play an important role in this 
new phase of industrial relations by overseeing fair and 
consistent application of the law in this state. 

Mr President, your noteworthy career demonstrates 
that you have already won the respect and confidence of 
the community which you serve and that you are 
extremely well equipped to successfully deal with the 
difficulties and complexities that abound this 
jurisdiction. It is clear that we are fortunate indeed to 
gain a person of your calibre, sir, to head the Western 
Australian Industrial Relations Commission. 

For the contribution we make, the Office of Industrial 
Relations, through the various representational 
advocacy and industrial relations advisory services we 
provide to the Minister, Government departments, 
unions and employer groups and the general public, we 
assure you, sir, of our continued support and co- 
operation in fostering good industrial relations in this 
state. 

On behalf of the Office of Industrial Relations I 
extend our best wishes for your term as President of this 
Commission, which I know will be a challenging and 
stimulating appointment and one we trust will prove a 
rewarding experience for you, sir. 

THE PRESIDENT: Thank you, Ms Robbins. Mr 
Gifford? 

MR GIFFORD: Thank you Mr President. The 
Australian Mines and Metals Association, representing 
the mining and hydrocarbons industry in this state, is 

very pleased indeed to extend its congratulations to you. 
Your Honour, on your appointment to the position of 
President of this Industrial Relations Commission, a 
position of very great importance in this state and, of 
course, a position which remain so into the future. 

Our organisation considers Your Honour to be 
especially well qualified to take up this appointment, 
arising as it does following considerable experience as 
an industrial barrister, on your part, during the course 
of the 1980s and of course arising out of your experience 
as an industrial magistrate over the 1972 to 1975 period. 
Your wider experience with the Legal Aid Office and, of 
course, as the judge of the Liquor Licensing Court 
would add very worthwhile depth to that industrial 
experience. Accordingly we are certainly of the view 
that you will adjust very quickly to your new role. 

Our association, and our member companies, look 
forward to the contact which we inevitably believe we 
will have with Your Honour. As industrial magistrate 
during the early 1970s the mining industry had very 
infrequent contact with you at that level but I think it 
can be reasonably confidently indicated today that as 
President you will gain more than a passing 
acquaintance with the mining industry. 

When I refer to contact, I speak personally, briefly, as 
being one person who has had the privilege of 
appearing before your court, that is the Industrial 
Magistrate's Court, in the early 1970s and who 
particularly remembers the courtesy and the patience 
that was extended to lay advocates such as myself. 

We would have no reason to believe, of course, that in 
the intervening period circumstances have changed. 
We also remember the absolute independence that you 
brought to your court and, of course, we would believe 
that position would continue in your new role. 

During that intervening period we note that some of 
your determinations have been highlighted by a degree 
of public controversy. Of course, I am referring to your 
period at the Liquor Licensing Court. One of your 
decisions indeed led, I recall, to you being characterised 
in a cartoon in The West Australian as a somewhat 
awesome man-eating shark, you may remember; a 
shark guarding over a chest, I think it was, containing 
liquor licences with a hapless proprietor trying to find 
means to get access to those. I've forgotten the caption 
but, of course, it didn't need one. 

I think the point that needs to be indicated, for those 
practitioners who remembered seeing that particular 
cartoon, is that they ought not to take the view that it was 
right. Indeed, we would say, of the perception from it, it 
was quite wrong. It misjudged the independenc that was 
being exercised by you in that role, in the way Mr 
Templeman has spoken, and of course it didn't properly 
distinguish between that and indeed an apparent 
misuse or over-use of power. Practitioners in this 
jurisdiction, I don't think, can expect such things as 
their hands being bitten off for presenting ill prepared 
cases, although perhaps on occasions it might suit. 

On that basis, our organisation is very pleased to 
welcome Your Honour to the position as President. 

THE PRESIDENT: Thank you, Mr Gifford. Mr 
Lambert? 

MR LAMBERT: May it please the Commission, I have 
grown accustomed, over the years, to rising late in the 
proceedings in order to try and retrieve whatever is 
possible. On this occasion it gives me considerable 
pleasure to be able to dispense some largess along with 
the other members at the bar table here today. So on 
behalf of the president, the members and officers of the 
Confederation, and indeed private sector employees, 
we bid you welcome. 

My friends and colleagues have canvassed your 
career, some in some depth, and whilst listening to the 
solicitor, I too recall Bunbury and I think an occasion 
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when you were trying to do your best to salvage some 
poor hapless individual from the arms of a persecuting 
Government, and as I recall it, very successfully. The 
aspects of your career which came to my mind were 
those which seemed to focus on people, people in 
dispute and people in need. That really is what this 
tribunal fundamentally is all about and those are skills 
which you will need here. 

The role of lawyers in the industrial relations system 
is a topic which generally manages to provoke a great 
deal of debate in the industrial relations circles. It is a 
debate which is capable of generating a considerable 
amount of heat, the occasional burst of light and, in my 
experience, is rarely based on altruism but the 
industrial relations system does have a legal framework 
and this tribunal is an integral part of that framework 
and it is in a framework which is absolutely essential, 
that is the framework itself as distinct from the tribunal, 
in a democratic society. The framework which we have, 
the particular Act, doesn't establish, carte blanche, 
parties and individuals, be they unions, employers or 
tribunals, to do what they like. Section 26 for instance, to 
which my friend Mr McGinty referred, isn't totally 
open-ended and the role of the president is to ensure 
that the law and individual rights, whether they are 
personal or corporate, are not submerged by the 
pragmatism of the moment. That is a challenging role to 
fulfil and we have no doubt that you will pursue it with 
relish and with wisdom. 

Finally, Mr President, may I offer a note of personal 
congratulations. 

THE PRESIDENT: Thank you indeed, Mr Lambert. I 
am rather overwhelmed by what has been said to me 
and about me and I do also have in my mind that the 
collected talent at the bar table is something of a hard 
act for me to follow. 

Mr Chief Commissioner, and my colleagues, the 
Honourable the Minister for Labour, Works and 
Services, the Honourable Gavan Troy, Mr Solicitor, Mr 
Murray on behalf of the Law Society, Mr Templeman 
on behalf of the Bar Association, Mr McGinty on 
behalf of the TLC, Ms Robbins on behalf of the Office 
of Industrial Relations, Mr Gifford of Australian Mines 
and Metals and finally, and far from least, Mr Lambert 
of the Confederation of WA Industry, thank you very 
much for your kind remarks to me. I am glad that I don't 
have to pad up today with a helmet on. The warmth of 
your welcome encourages me and reminds me of the 
days when I was somewhat younger than I am now, and 
the industrial magistrate, and when people didn't quite 
ask Senior Commissioner Halliwell and myself how 
long we had been shaving for but it got mighty close on 
occasions. That period of activity has lengthened. 

I trust I will be able to live up to the expectations of 
persons at the bar table and of everyone in the 
community, particularly those in the industrial 
community. 

In that vein I thank all those people who have taken 
the trouble to come here today to honour me by their 
presence, sometimes at no little inconvenience, I know. 
I merely say that I am much touched by that. 

Apart from those persons at the bar table, without 
trying to discriminate, there are some persons whom I 
ought to recognise as being here and they include 
Justice Lee of the Federal Court. My association with 
that gentleman goes back a long way and in many 
theatres, if I can use that word. 

To Their Honours Judge Hammond and Judge Healy 
of the District Court, a similar remark can be made and 
I welcome the Presidents and Chairpersons of other 
tribunals and commissions and committees who have 
been good enough, together with members of the 
community in every walk of life, to honour me by their 
presence. 

I should say that I spent a very happy time here as the 
industrial magistrate in 1973 to 1975, when I found great 
sincerity, great supportiveness and great courtesy from 
the bar table, from the staff and last but not least, from 
the members of the Commission, some ofwhom are still 
members of the Commission. I was received with great 
kindness and that made a lasting mark upon me. I see 
that that kindness still exists and I look with some 
comfort and with a sense of a happy deja vu to the 
presence of such persons at the bar table as Mr McGinty 
and Mr Gifford. I almost thought they were about to 
open up on the hospital industry in 1972. 

So now I am happy to do something of a Nellie 
Melba, albeit without the flare of that lady, but perhaps 
I will be forgiven for taking up your time a little longer 
with a little talking. I say that because for the most part I 
can assure you, over the next several years, you will be 
talking and I will be listening. There are a number of 
people who have assisted and encouraged or influenced 
me over the years whom, for various reasons, I ought to 
recognise. I should mention that there are so many of 
them from a number of states and one territory of this 
country, that I will not read them or name them seriatim 
in a litany of gratitude, which will comfort them and 
comfort you, but they will all know who I mean. They 
are from the legal profession, they are farmers, they are 
farm labourers, they are people I worked with on the 
railways — it is an open-ended thank you. 

There is one person I primarily would like to mention 
however, and that is my immediate predecessor — 
Daniel John O'Dea esquire. He and I were magistrates 
together years ago and he set a great example in 
courtesy, patience, leadership and learning in this office 
and in all the offices he occupied. To say any more 
would be to gild the lily of the compliments which were 
properly paid to him when he retired from this position. 
I merely reiterate briefly what I said to him on the 
telephone — that he will be a hard act to follow. 

I mention briefly the work done by the acting- 
President, Mr Stephen Edwards, before whom I 
appeared and whose list of authorities he accused me of 
plagiarising on one occasion. No doubt I will do that 
again. 

The former Chief Commissioners, Messrs 
O'Sullivan, Kelly and Collier, were at various times 
particularly helpful and friendly — friendly at all times 
but particularly helpful at various times — to me as a 
young magistrate and that friendship has continued 
with those gentlemen whenever we encounter each 
other since. I mark that occasion of their assistance. The 
registrars, past and present. Rex Ellis of the every-ready 
cups of tea and biscuits when I was a young magistrate, 
the industrial magistrates —• I note the present 
incumbent, Mr David Walsh is here — and the staff of 
the Commission, an ever-friendly bunch as I have 
found them and as I in the last few days have found 
them to be again — and particular thanks to the present 
registrar Mr John Carrigg for his work in relation to this 
event. 

I extend a very sincere thanks to the people of this 
state who, through the Government of the state, have 
reposed this trust in me and I shall endeavour to repay 
that trust to the best of my ability. I thank also a kindly 
providence for bringing me to Western Australia and so 
that the mystery will unfold, I came here because I 
received a phone call one day saying that it was a good 
place. I have found that to be an understatement and 
here, with the exception of a short interlude, I have 
remained, with my wife, and become "naturalised" I 
hope — whereas my children, of course, were bom 
here. 

I must mention various teachers I had. I owe much to 
them — particularly those at the small county school 
where I started what was then readin', writin' and 
'rithmetic. There were seven children at the school 
before I started and then in March 1946 — not February 
1946 because there were floods during that time — when 
the floods cleared in 1946, three of us started and that 
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made 10 of us. There was a series of single teachers at 
that one-teacher school whom I just felt the occasion 
merited a mild mention of. 

Finally, and most importantly — if everyone else 
whom I have thanked will bear with me — there are the 
members of my family, Rachel, Tom and Faith who 
have borne my vagaries and have assisted to bring me 
up through their adolescence, and finally my wife 
Christine — for many many things which I won't 
mention except to say that I have benefited from her 
intelligence and sagacity over a period of 23 years, 
almost. 

Finally to my colleagues on the commission, both on 
the bench and discharging other duties, I know most of 
them very very well. They are people whom I like and 
respect. I have appeared before some of them and they 
have appeared before me sometimes. Both of those 
events have occurred and our friendships have survived 
all of that. I look very much forward and am honoured 
to be able to work with them. 

And now, just to assist Mr Gifford, I do not think it 
possible for me to demonstrate — as he was kind 
enough to assure everyone — the attributes of certain 
carnivorous marine life. I am reliably informed by the 
Irish Ambassador, that my name in Gaelic means 
"beloved". I leave you with that comforting thought. I 
thank you all once again most sincerely and 1 suppose I 
should now discharge my first duty and adjourn this 
sitting of the Commission. 

At 10.45 a.m. the matter was adjourned 
accordingly. 

AWARDS/AGREEMENTS — 
Application for — 

CHILDREN'S SERVICES (GOVERNMENT) 
AWARD 1989 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 23 — New Award. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Hon Minister for Education and Others. 
Nos. A 29 and PSA A 29A of 1985. 

Child Care Workers Health and Welfare Services 
COMMISSIONER G.L. FIELDING. 

23rd day of February 1989. 

Award. 
HAVING heard Mr J.A. McGinty on behalf of the 
applicant and Mr AS. Caccamo on behalf of the 
respondents, the Commission, constituted by the 
Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and by consent, hereby orders: 

Make an Award to be known as the Children's 
Services (Government) Award 1989 in terms of the 
document attached hereto with effect from the first 
pay period commencing on or after this day. 

(Sgd.) G.L. FIELDING. 
[L.S.] Public Service Arbitrator. 

1. — Title. 
This award shall be known as the Children's Services 

(Government) Award 1989. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Contract of Service. 
7. Hours of Work. 
8. Part-Time and Casual Employees. 
9. Meal Breaks. 
10. Overtime. 
11. Public Holidays. 
12. Annual Leave. 
13. Sick Leave. 
14. Long Service Leave. 
15. Leave to Attend Union Business. 
16. Trade Union Training Leave. 
17. Maternity Leave. 
18. Compassionate Leave. 
19. Salaries and Wages. 
20. District Allowances. 
21. Payment of Salaries and Wages. 
22. Deduction of Union Subscriptions. 
23. Right of Entry. 
24. Posting of Award. 
25. Time and Salary/Wages Record. 
26. College Vacation Periods. 

Appendix — Schedule of Respondents. 

3. — Area and Scope. 
This Award shall have effect throughout the State of 

Western Australia and shall apply to those employed in 
the classifications described m Clause 19. — Salaries 
and Wages, and employed by those respondents named 
in the Appendix. 

4. —■ Term. 
This award shall operate for a period of one year from 

the date hereof. 

5. — Definitions. 
"Casual Employee" shall mean an employee on an 

hourly contract of employment who is regularly 
employed for less than four weeks. 

"College" shall mean a Technical and Further 
Education College or a Community College pursuant 
to the Colleges Act 1978. 

"Senior Child Care Worker" shall mean a Child Care 
Worker appointed as such to carry out administrative 
duties beyond those expected of a Child Care Worker in 
addition to the normal duties of a Child Care 
Worker. 

"Child Care Aide" shall mean an employee engaged 
to assist in the supervision and care of children and 
generally to assist m the functioning of the centre, who 
does not possess child care qualifications or who is not 
required in the performance of her/his duty to use such 
qualifications. 

"Child Care Worker" shall mean an employee 
appointed as such who holds a Child Care Certificate 
(CCC) or a National Nursery Examination Board 
(NNEB) or other qualifications recognised by the 
Australian Early Childhood Association to be 
equivalent. 

"Part-Time Employees" shall mean an employee 
who is regularly employed for less hours than that 
prescribed in Clause 7. — Hours of Work of this 
Award. 

"Year of Experience" shall mean experience in the 
appropriate classification. 
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"Union" shall mean The Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, 

"Term or Semester Vacation" shall mean the vacation 
period generally observed by TAFE or Community 
Colleges as appropriate. 

"Contact — Employee" shall mean an employee who 
predominantly spends their working hours in 
immediate contact with the centre's children. 

6. — Contract of Service. 
(1) An employee shall not leave the service of the 

employer except upon the expiry of seven days' notice of 
his/her intention to do so, given in writing to the 
employer by the employee, unless the employer 
otherwise approves. 

(2) An employee shall not be terminated from the 
service of the employer except upon the expiry of seven 
days' notice of dismissal given in writing to the 
employee by the employer and the reasons for 
termination shall be stated in that notice. 

(3) In lieu of giving notice as prescribed in 
subclauses (1) and (2) of this clause, the employer may 
pay, or the employee may forfeit, a week's payment as 
the case may be. 

(4) The provisions of subclause (2) of this clause do 
not apply with respect to an employee who is dismissed 
summarily for misconduct, and in such cases wages 
shall be paid up to the time of dismissal only. 

(5) The provisions of subclauses (1), (2), (3) and (4) of 
this clause do not apply to a casual employee. 

(6)(a) All casual employees shall be entitled to 
payment for a minimum period of two hours. 

(b) Subject to paragraph (a) of this subclause the 
engagement of a casual employee may be terminated at 
any time and all wages due shall be paid at the 
termination of such engagement or as soon as 
practicable thereafter. 

7. — Hours of Work. 
(1) The ordinary hours of duty shall be 38 per week 

for Child Care Centre Aides and Cooks and 37.5 for 
other employees to be worked at not more than 8 hours 
per day. 

(2) The ordinary hours shall be worked between 7.00 
a.m. and 6.00 p.m., Monday to Friday inclusive. Such 
hours shall be worked continuously except for meal 
breaks. 

8. — Part-time and Casual Employees. 
(1) Notwithstanding anything contained in this 

award, employees may be regularly employed to work 
less hours per week than are prescribed in Clause 7. — 
Hours of Work of this award. 

(2) A part-time employee employed under the 
provisions of this clause shall receive payment of 
entitlements on a pro rata basis in the proportion which 
the hours of work bear to the ordinary hours of work as 
provided for in Clause 7. — Hours of Work of this 
award. 

(3) Casual employees shall be paid 20 per cent in 
addition to the rates prescribed in Clause 19. — Salaries 
and Wages of this award, in lieu of the provisions of 
Clause 11. — Public Holidays, Clause 12. — Annual 
Leave and Clause 13. — Sick Leave of this award. 

9. — Meal Breaks. 
(1) A meal break of not less than 30 minutes but not 

more than one hour shall.be allowed to all employees 
between the hours of 12.00 noon and 2.00 p.m. Such time 
shall not count as time worked. 

(2) When staff meetings or other exceptional 
circumstances intrude into the lunch break contact staff 
members shall have at least 30 minutes of 
uninterrupted break. 

10. — Overtime. 
(1)(a) All time worked in excess of or outside of the 

rostered ordinary hours shall be paid at the rate of time 
and one half of the ordinary rate for the first two hours 
and double time of the ordinary rate thereafter. 
Provided that all time worked after midday Saturday 
and on Sundays shall be paid for at the rate of double 
time and on public holidays at the rate of double time 
and one half. 

(b) In computing overtime each day shall stand 
alone but when an employee works overtime which 
continues beyond midnight on any day the time worked 
after midnight shall be deemed to be part of the 
previous day's work for the purpose of this subclause. 

(2) Notwithstanding anything contained in this 
Award: 

(a) The employer may require any employee to 
work reasonable overtime and such an employee 
shall work overtime in accordance with such 
requirements. 

(b) The Union or any employees covered by this 
Award shall not, in any way, whether directly or 
indirectly, be a party to or concerned in any ban, 
limitation or restriction upon the working of 
overtime in accordance with the requirements of 
this subclause. 

(3) The provisions of this clause do not operate so as 
to require payment of more than double time or double 
time and one half on a public holiday prescribed under 
this Award. 

(4) (a) An employee required to work continuous 
overtime for more than one hour shall be supplied with 
a meal by the employer or be paid $5.10 for a meal, and 
if, owing to the amount of overtime worked, a second or 
subsequent meal is required he/she shall be supplied 
with each meal by the employer or be paid $2.98 for each 
meal so required. 

(b) The provisions of paragraph (a) of this subclause 
do not apply: 

(i) in respect of any period of overtime for which 
the employee has been notified on the 
previous day or earlier that he/she will be 
required; or 

(ii) to any employee who lives in the locality in 
which the place of work is situated in respect of 
any meal tor which he/she can reasonably go 
home; or 

(iii) where the overtime worked is outside the 
customary meal time. 

(c) If an employee provides him/herself with a meal 
or meals and is not required to work overtime or is 
required to work less overtime than the period notified, 
he/she shall be paid, for each meal provided and not 
required, the appropriate amount described in 
paragraph (a) of this subclause. 

11.—Public Holidays. 
(1) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely; New Year's 
Day, Australia Day, Good Friday, Easter Monday, 
Anzac Day, Labour Day, Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the 
days named in this subclause. 

(2) When any of the days mentioned in subclause (1) 
of this clause falls on a Saturday or a Sunday the 
holiday shall be observed on the next succeeding 
Monday or when Boxing Day falls on a Sunday or a 
Monday the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted day 
shall be a holiday and the day for which it is substituted 
shall not be a holiday. 

(3) When any of the days observed as a holiday 
under this clause falls during an employee's period of 
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annual leave the employee shall, for each such day. be 
allowed a day's leave with pay to be taken immediately 
after completion of that annual leave. 

(4) (a) An employee who. on a day observed as a 
holiday under this clause, is required to work during 
his/her ordinary hours of work shall be paid for the time 
worked at the rate of double time and one half. 

(b) Provided that, in lieu of the foregoing provisions 
in paragraph (a) and subject to agreement between the 
employer and the employee, work performed on a 
public holiday shall be paid for at the rate of time and 
one half and in addition the employee shall be allowed 
one day's leave with pay to be taken at a mutually 
agreeable time. 

(5) When an employee is absent on leave without 
pay, sick leave without pay or workers' compensation, 
any day observed as a holiday on a day falling during 
such absence shall not be treated as a paid holiday. 
Where an employee is on duty or available on the whole 
of the working day immediately preceding a holiday or 
resumes duty or is available on the whole of the working 
day immediately following a day observed as a holiday 
under this clause the employee shall be entitled to be 
paid for such holiday. 

(6) Where - 
(a) a day is proclaimed as a public holiday or as 

a public half holiday under section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply 
throughout the State or to the metropolitan area of 
the State, that day shall be a whole holiday or, as the 
case may be, a half holiday for the purposes of this 
Award within the district or locality specified in the 
proclamation. 

(7) The provisions of this clause do not apply to 
casual employees. 

12.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of ordinary 
wages as prescribed in subclause (2) of this clause shall 
be allowed annually to an employee by his/her 
employer after a period of 12 months' continuous 
service with that employer. 

(2) Prior to commencing any period of annual leave 
each employee shall be paid for that period of leave at 
the rate of wage the employee would have received had 
he/she not proceeded on leave. 

(3) (a) In addition to the rates prescribed in 
subclause (2) of this clause an employee shall be paid 
17.5 per cent in addition to his/her weekly rate of pay as 
prescribed in Clause 19.—Salaries and Wages of this 
Award. 

(b) Except as provided in subclause (4) of this clause, 
the loading prescribed by this subclause shall not apply 
to proportionate leave on termination. 

(4) (a) If, after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully terminates his/her service or his/her 
employment is terminated by the employer through no 
fault of the employee, the employee shall be paid 0.077 
of a week's pay for each completed week of continuous 
service. 

(b) An employee whose employment terminates 
after he/she has completed a 12 monthly qualifying 
period and who has not been allowed the leave 
prescribed under this clause in respect of that 
qualifying period shall be given payment as prescribed 
in subclauses (1) and (3) of this clause in lieu of that 
leave or in a case to which subclause (5) of this clause 
applies, in lieu of so much of that leave as has not been 
allowed unless: 

(i) he/she has been justifiably dismissed for mis- 
conduct; and 

(ii) the misconduct for which he/she has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(5) By mutual agreement an employee may be 
allowed to take the annual leave prescribed by this 
clause before the completion of 12 months' continuous 
service as prescribed by subclause (1) of this clause. 

(a) When an employee has proceeded on leave 
prior to the completion of the 12 months' 
continuous service the loading prescribed in 
subclause (3) shall be paid on a pro rata basis. 

(b) If the services of an employee terminate and 
he/she has taken a period of leave in accordance 
with this subclause and the leave so taken exceeds . 
the leave which would have come due pursuant to 
paragraph (a) of subclause (4) of this clause, the 
employee shall be liable to pay the difference. The 
employer may deduct this amount from money due 
to the employee by reason of other provisions of 
this Award at the time of termination. 

(6) If any award public holiday occurs during the 
period of an employee's annual leave, the leave shall be 
increased by one day for each such holiday occurring as 
aforesaid. 

(7) When computing the annual leave due under this 
clause no deduction shall be made from such leave in 
respect of the period an employee is on annual leave, 
long service leave observing a public holiday prescribed 
by this Award, absent through sickness with or without 
pay, except for that portion of an absence that exceeds 
three months, or absent on workers' compensation, 
except for that portion of an absence that exceeds six 
months in any year. 

(8) (a) All contact employees shall be entitled to one 
week's leave without loss of pay on two separate 
occasions during each year of service performed 
pursuant to this Award. 

(b) The leave prescribed in paragraph (a) of this 
subclause shall be given and taken at a time agreed by 
the employer and employee, provided that the first 
week's leave in any year shall commence between the 
beginning of the fifth month and the end of the' sixth 
month of service, and the second week's leave in any 
year shall commence between the beginning of the 11th 
month and the end of the 12th month of service. Except 
that in special circumstances, where it is agreed between 
the employer and employee, the leave prescribed in 
paragraph (a) may be given and taken at times other 
than those prescribed in this paragraph. 

(c) If. after one month's continuous employment, an 
employee lawfully terminates his/her employment or 
his/her employment is terminated by the employer 
through no fault of the employee, the employee shall be 
paid pro rata according to weeks of service for the 
special leave which would have accrued to the 
employee pursuant to this subclause. 

(d) If the services of an employee terminate and the 
employee has taken a period of leave in accordance 
with this clause and if the period ofleave so exceeds that 
to which the employee would become entitled pursuant 
to paragraph (a) of this subclause the employee shall be 
liable to pay the amount representing the difference 
between that taken and the amount which would have 
accraed in accordance with paragraph (c) of this 
subclause. The employer may deduct this amount from 
moneys due to the employee by reason of other 
provisions of this Award at the time of termination. 

(9) The provisions of this clause shall not apply to 
casual employees. 

13.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non attendance on the ground of personal ill health or 
injury for one-sixth of a week's pay for each completed 
month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year or at the time the employee leaves 
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the service of the employer in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) The unused portion of the entitlement prescribed 
in subclause (1) of this clause in any accruing year shall 
be allowed to accumulate and may be availed of in the 
next or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall, as soon 
as reasonably practicable, advise the employer of his/ 
her inability to attend for work, the nature of his/her 
illness or injury and the estimated duration of the 
absence. Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of the 
absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he/she produces proof to the satisfaction 
of the employer or his/her representative of such sick- 
ness provided that the employer shall not be entitled to 
a medical certificate for absences of less than three 
consecutive working days unless the total of such 
absences exceeds five days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time the 
employee is absent on annual leave, such employee 
may apply for and the employer shall grant paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
employee was confined to his/her place of residence or 
a hospital as a result of his/her personal ill health or 
injury for a period of seven consecutive days or more 
and he/she produces a certificate from a registered 
medical practitioner that the employee was so confined. 
Provided that the provisions of this paragraph do not 
relieve the employee of the obligation to advise the 
employer in accordance with subclause (3) of this 
clause if the employee is unable to attend for work on 
the working day next following the period of annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time the 
employee proceeded on annual leave and shall not be 
made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the employee or, failing agreement, shall 
be added to the employee's next period of annual leave 
or, if termination occurs before then, be paid for in 
accordance with the provisions of Clause 12.—Annual 
Leave of this Award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 12.—Annual Leave of this 
Award, shall be deemed to have been paid with respect 
to the replaced annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981 nor to employees whose illness or 
injury is the result of the employee's own misconduct. 

(7) The provisions of this clause do not apply to 
casual employees. 

14.—Long Service Leave. 
The conditions governing the granting of long service 

leave to government wages employees generally shall 
apply to employees covered by this Award. 

15.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal. 
(ii) who, as a Union nominated representative of 

the employees, is required to attend 
negotiations and/or conferences between the 
Union and employer. 

(iii) when prior agreement between the Union and 
employer has been reached for the employee 
to attend official Union meetings preliminary 
to negotiations or industrial hearings. 

(iv) who, as a Union nominated representative of 
the employees, is required to attend joint 
union/management consultative committees 
or working parties. 

(b) The granting of leave pursuant to paragraph (a) 
of this subclause shall only be approved: 

(i) where an application for leave has been 
submitted by an employee a reasonable time 
in advance. 

(ii) for the minimum period necessary to enable 
the Union business to be conducted or 
evidence to be given. 

(iii) for those employees whose attendance is 
essential. 

(iv) when the operation of the organisation is not 
being unduly affected by the absence of the 
employee or the convenience of the employer 
impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for Union business. 

(b) An employee shall not be entitled to paid leave to 
attend Union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties which 
provide for unpaid leave for employees to conduct 
Union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

16.—Trade Union Training Leave. 

(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated by their 
union to attend short courses conducted by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum 
of five days' paid leave per calendar year for trade union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted in any one calendar year 
provided that the total leave being granted in that year 
and in the subsequent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 
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(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 38 
hour week) falls during the duration of a course, a day 
off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause, shift 
employees attending a course shall be deemed to have 
worked the shifts they would have worked had leave not 
been taken to attend the course. 

(5) The granting of leave pursuant to the provisions 
of subclause (1) of this clause is subject to the operation 
of the organisation not being unduly affected and to the 
convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser period 
of notice. 

(b) All applications for leave shall be accompanied 
by a statement from the relevant union indicating that 
the employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and the 
authority which is conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is 
eligible to attend courses or seminars of more than one 
half day duration. An employer may, where special 
circumstances exist, approve an application to attend a 
course or seminar where an employee has less than 12 
months' government service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance at 
trade union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessai7 travelling time in normal 
working hours immediately before or after the course. 

17.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) "Employee" shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) "Maternity Leave" shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the employee make it inadvisable 
for the employee to continue at her present work, the 
employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may. or the employer may require the 
employee to. take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8). (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may. with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity Leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at a time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner 
certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
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proceeding on such leave or, in the case of an 
employee who was transferred to a safe job 
pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not 
exceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service 
for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time during 
the period of leave by notice given in 
accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the ground of 
her pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof, shall 
be entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 

temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

18.—Compassionate Leave. 
(1) An employee shall, on the death within Australia 

of a spouse, de facto spouse, father, mother, parent-in- 
law, brother, sister, child or stepchild, be entitled, on 
notice, of leave up to and including the day of the 
funeral of such relation and such leave shall be without 
deduction of pay for a period not exceeding the number 
of hours worked by the employee in two ordinary 
working days. Proof of such death shall be furnished by 
the employee to the satisfaction of his/her employer. 

(2) Provided that payment in respect of 
compassionate leave is to be made only where the 
employee otherwise would have been on duty and shall 
not be granted in any case where the employee 
concerned would have been off duty in accordance with 
his/her roster or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay or on a 
public holiday. 

19.—Salaries and Wages. 
(1) Column B shall apply to employees of a College. 

Column A shall apply to all other employees. 
(a) Child Care Workers Column Column 

A B 
$ per $ per 

annum annum 
First year of experience 16 493 15 700 
Second year of experience 18 403 17 518 
Third year of experience 19 458 18 523 
Fourth year of experience 20 511 19 525 
Fifth year of experience 21 555 20 519 

(b) Child Care Aides $ per $ per 
hour hour 

First year of experience 8.70 8.28 
Second year of experience 8.90 8.47 
Third year of experience 9.10 8.66 
Fourth year of experience 

and thereafter 9.36 8.91 
(c) Junior Child Care Aides: Junior Child Care 

Aides shall be paid the following percentage of 
the Child Care Aide rate as prescribed in sub- 
clause (2) of this clause in his/her first year of 
service. 

under 17 years of age 60 per cent 
under 18 years of age 70 per cent 
under 19 years of age 90 per cent 
at 19 years of age 100 per cent 

(d) Senior Child Care Worker $ Per $ Per 
Annum Annum 

First year of experience 20 734 19 737 
Second year of experience 21 901 20848 
Third year of experience 23 068 21 959 
Provided that a Child Care Worker on the fifth 
year of experience when appointed to a Senior 
Child Care Worker position shall be paid the 
second year of experience rate. 

(e) Cook Column Column 
A B 

$ per $ per 
week week 

First year of experience 330.60 314.60 
Second year of experience 338.20 321.90 
Third year of experience 345.80 329.10 
Fourth year of experience 355.70 338.60 
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(2) The annual salary shall be divided by 52.16 for 
the purposes of adjustment and payment of the weekly 
salary, by 26.08 for fortnightly salary and by 12 for a 
monthly salary. 

(3) It is a term of this Award that the Union 
undertakes, until 1 July 1989, not to pursue any extra 
claims, award or overaward, except when consistent 
with the State Wage Principles. 

20.—District Allowances. 
(1) For the purposes of this clause the following 

terms shall have the following meaning: 
"Dependant" in relation to an employee 

means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any 

other relative resident within the State 
who relies on the employee for their main 
support; 

who does not receive a district or location 
allowance of any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any 

other relative resident within the State 
who relies on the employee for their main 
support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee 
without dependants under any award, agreement 
or other provision regulating the employment of 
the partial dependant. 

"Spouse" means an employee's spouse 
including defacto spouse. 

"Defacto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as 
the husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of 
the various districts shall be as described hereunder. 

District: 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and 
Burracoppin; thence to a point southeast at 
the junction of latitude 32 and longitude 119; 
thence south along longitude 119 to coast. 

2. That area within a line commencing on the 
south coast at longitude 119 then east along 
the coast to longitude 123; then north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the 
coast at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern 
Territory border. 

(3) An employee shall be paid a district allowance at 
the standard rate prescribed in Column II of subclause 
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(6) of this clause, for the district in which the employee's 
headquarters is located. Provided that where the 
employee's headquarters is situated in a town or place 
specified in Column III of subclause (6), the employee 
shall be paid a district allowance at the rate appropriate 
to that town or place as prescribed in Column IV of 
subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause 
(3) of this clause for, the district, town or place in which 
the employee's headquarters is located. 

(5) Where an employee has a partial dependant the 
total district allowance payable to the employee shall be 
the district allowance prescribed by subclause (3) of this 
clause plus an allowance equivalent to the difference 
between the rate of district or location allowance the 
partial dependant receives and the rate of district or 
location allowance the partial dependant would receive 
if he or she was employed in a full-time capacity under 
the Award, Agreement or other provision regulating the 
employment of the partial dependant. 

(6) The weekly rate of District Allowance payable to 
employees pursuant to subclause (3) of this clause shall 
be as follows: 

Column I Column II Column III Column IV 
District Standard Exceptions to Rate 

Rate Standard Rate 
S per week Town or Place S per week 

6 40.40 Nil Nil 
5 33.00 Fitzroy Crossing 44.50 

Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Camballin) 41.30 
Marble Bar 
Wittenoom 
Karratha 36.40 
Port Hcdland 36.20 

4 16.60 Warburton Mission . 44.70 
Carnarvon 15.70 

3 10.50 Meekatharra 16.60 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 7.50 Kalgoorlie 2.50 
Boulder 
Ravensthorpe 900 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 
(Note: In accordance with subclause (4) of this 

clause employees with dependants shall be entitled 
to double the rate of district allowance shown.) 

The allowances prescribed in this subclause shall 
operate from the beginning of the first pay period 
commencing on or after 1 January 1988. 

(7) When an employee is on approved annual 
recreation leave, the employee shall for the period of 
such leave, be paid the district allowance to which the 
employee would ordinarily be entitled. 

(8) When an employee is on long service leave or 
other approved leave with pay (other than annual 
recreational leave), the employee shall only be paid 
district allowance for the period of such leave if the 
employee, dependants or partial dependants remain in 
the district in which the employee's headquarters is 
situated. 

(9) When an employee leaves his or her district on 
duty, payment of any district allowance to which the 
employee would ordinarily be entitled shall cease after 
the expiration of two weeks unless the employee's 
dependant/s or partial dependant/s remain in the 
district or as otherwise approved by the employer. 

(10) Except as provided in subclause (9) of this 
clause, a district allowance shall be paid to any 
employee ordinarily entitled thereto in addition to 
reimbursement of any travelling transfer or relieving 
expenses or camping allowance. 
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(11) Where an employee whose headquarters is 
located in a district in respect of which no allowance is 
prescribed in subclause (6) of this clause, is required to 
travel or temporarily reside for any period in excess of 
one month in any district or districts in respect of which 
such allowance is so payable, the employee shall be 
paid for the whole of such period a district allowance at 
the appropriate rate pursuant to subclauses (3), (4) or (5) 
of this clause, for the district in which the employee 
spends the greater period of time. 

(12) When an employee is provided with free board 
and lodging by the employer or a Public Authority the 
allowance shall be reduced to two-thirds of the 
allowance the employee would ordinarily be entitled to 
under this clause. 

(13) An employee who is employed on a part-time 
basis shall be entitled to district allowance on a pro rata 
basis. The allowance shall be determined by calculating 
the hours worked by the employee as a proportion of the 
full-time hours prescribed by the Award under which 
the employee is employed. That proportion of the 
appropriate district allowance shall be payable to the 
employee. 

(14) An employee who immediately prior to the 1st 
day of July 1988 was in receipt of district allowance at a 
rate which was greater than the amount to which the 
employee is entitled under this clause shall have the 
difference reduced in accordance with the following: 

(a) As from the first pay period commencing on 
or after 1 July 1988 the difference shall be reduced 
by 33 and one-third per cent; and 

(b) As from the first pay period commencing on 
or after 1 January 1989 the difference remaining 
between the amount being paid pursuant to (a) 
above and that to which the employee is otherwise 
entitled under this clause shall be reduced by 50 per 
cent; and 

(c) As from the first pay period commencing on 
or after 1 July 1989 payment shall be in accordance 
with the employee's entitlement under this 
clause. 

(15) The rates expressed in subclause (6) of this 
clause shall be adjusted every 12 months ending on 31 
December in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or 
after the first day of January each year. 

21.—Payment of Salaries and Wages. 
(1) Salaries/wages shall be paid fortnightly by bank 

deposit or cheque. 
(2) When an employee's contract of service has been 

terminated or the employee has resigned before the 
usual pay pay, the employee shall be paid all salaries/ 
wages, holiday pay and other moneys to which the 
employee may be entitled as soon as practicable after 
leaving the employer's service. 

(3) Subject to the provisions of this clause and 
Clause 6.—Contract of Service of this Award, no 
deduction shall be made from an employee's salary/ 
wage unless the employee has authorised such 
deduction in writing. 

(4) Notwithstanding the provisions of this clause, 
upon resignation, termination or dismissal of an 
employee the employer may recover any moneys legally 
owed to the employer from moneys due and payable to 
the employee, other than payment for notice given as 
per subclause (2) of Clause 6.—Contract of Service of 
this award, and payable to the employee at the time of 
termination. 

22.—Deduction of Union Subscriptions. _ 
(1) The employer shall deduct Union subscriptions 

as equal amounts each pay period. 

(2) Payroll Deduction Authority forms shall be 
completed by employees. Where the employer requires 
a standard .procuration form, that form shall be used. 

(3) Where required by the employer or Union, the 
Union Secretary, or person acting in his/her stead, shall 
countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
form and continue deducting throughout the 
employee's period of employment, except as provided 
in subclause (5) of this clause or until the Authority is 
cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct Union subscriptions 
in accordance with the rules of the Union, the Union 
shall notify the employer in writing of the level of union 
subscription to be deducted. The employer shall 
implement any change to union subscriptions no later 
than one month after being notified by the Union 
except where the Union nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or as a 
result of an employee not being entitled to salary/wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions 
for the preceding pay period. 

(7) The employer shall forward subscriptions 
deducted, together with supporting documentation, to 
the relevant union party to this Award at such intervals 
as are agreed between the employer and the Union. 

23.—Right of Entry. 
(1) Any officer of the Union authorised in writing by 

the Secretary of such union, on notifying the 
respondents or any authorised officer, shall have the 
right to converse with or interview employees covered 
by this Award during normal working hours. 

(2) Provided that such officer conducting any 
conversation or interview shall not hamper or 
otherwise hinder the employees in carrying out of their 
work. 

24.—Posting of Award. 
A copy of this Award shall be posted in a suitable 

place by the employer where it shall be accessible to 
each and every employee. 

25.—Time and Salary/Wages Records. 
(1) The employer shall keep or cause to be kept a time 

and salary/wages book or records in which shall be 
entered: 

(a) The name of each employee to whom this 
Award applies. 

(b) The nature of the work performed and the 
classification of the employee. 

(c) The hours worked each day. 
(d) The salary/wages and overtime (if any) paid 

to each employee. 
(2) Should the employer require a time book to be 

used employees shall record their starting and finishing 
times daily in the time book provided. 

(3) The time record with all entries therein shall be 
open for inspection by the Secretary or duly accredited 
official of the Union during the normal office hours of 
the employer. 
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(4) Computerised records of the information 
required shall be deemed to satisfy the provisions of this 
clause and shall be made available on request as soon 
as practicable. 

26.—College Vacation Periods. 
Notwithstanding anything else contained in this 

Award: 
(1) An employee shall not be required to be 

present for duty on any day on which the centre is 
not open. 

(2) Subject to the provisions of subclause (3) of 
this clause each employee shall be paid their 
ordinary salary for any day on which the employee 
is relieved of the obligation to present his/herself 
for work. 

(3) In the event of the College requiring the child 
care centre to open for operation during a term or 
semester vacation when the centre does not 
ordinarily open the employee shall be paid for the 
ordinary hours worked at the rate of time and one 
half. 

(4) An employee who works for a minimum of 
four continuous weeks but less than an academic 
year shall be entitled to payment at the ordinary 
rate of pay for, or in lieu of the term and semester 
vacation periods related to that academic year on 
the basis of 0.3 of one week's wages for each 
academic week the employee was employed to 
work in the child care centre. 

Appendix — Schedule of Respondents. 
Hon Minister for Community Services 
189 Royal Street 
East Perth WA 6000 
Hon Minister for Health 
189 Royal Street 
East Perth WA 6000 
Hon Minister for Education 
151 Royal Street 
East Perth WA 6000 
Hedland College 
Forrest Close 
South Hedland WA 6722 
Karratha College 
Millstream Road 
Karratha WA 6714 
Kalgoorlie College 
Cassidy Street 
Kalgoorlie WA 6430 
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PUBLIC SERVICE 
ARBITRATOR— 

AWARDS/AGREEMENTS— 

Variation of— 
CLERKS, (PUBLIC AUTHORITIES) 

AWARD No. A7 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 40 — Variation of an Award. 
Western Australian Coastal Shipping Commission 

and Others 
and 

Federated Clerks' Union of Australia. 
, Industrial Union of Workers. WA Branch 

No. P73 of 1988. 
Clerks State Government Administration 

COMMISSIONER G.L. FIELDING. 
16th day of March 1989. 

Order. 
HAVING heard Mr J.A. Lange on behalf of the 
Applicants and Miss J.G. Barnesby on behalf of the 
Respondent, the Commission, constituted by the 
Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988. dated 9 
September 1988 have been complied with, and by 
consent, hereby orders: 

That the Clerks' (Public Authorities) Award No. 
A7 of 1987 as amended be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after this day. except where 
otherwise specified. 

(Sgd.) G.L. FIELDING. 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 18. — Shift Work: Delete this clause and 

insert in lieu thereof: 

18. — Shift Work. 
(1) The provisions of this clause shall only apply 

to officers employed by the Lotteries 
Commission. 

(2) Definitions: For the purpose of this clause 
the following expressions shall have the following 
meaning: 

"Day Shift" means a shift commencing after 
6.00 a.m. and before 12.00 noon. 

"Afternoon Shift" means a shift 
commencing at or after 12.00 noon and before 
6.00 p.m. 

"Night Shift" means a shift commencing at 
or after 6.00 p.m. and before 6.01 a.m. 

"Commission" means the Lotteries 
Commission of Western Australia. 

(3) Shift Work Allowance 
(a) An officer required to work an afternoon 

or night shift of seven and a half hours 
shall, in addition to the ordinary rate of 
salary, be paid the allowance specified in 
Schedule H for each afternoon or night 
shift worked. 
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(b) Work performed during ordinary 
rostered hours on Saturdays or Sundays 
shall be paid for at the rate of time and 
one half and on Public Service holidays 
at double time and one half. These rates 
shall be paid in lieu of the allowance 
prescribed in sub-paragraph (a) of this 
clause. 
Provided that in lieu of the foregoing 
provisions of this sub-paragraph and 
subject to agreement between the 
Commission and the officer, work 
performed during ordinary rostered 
hours on a Public Service holiday shall be 
paid for at the rate of time and one half 
and the officer may, in addition, be 
allowed a day's leave with pay to be added 
to annual leave or to be taken at some 
other time within a period of one year. 

(c) An officer rostered off duty on a Public 
Service holiday shall be paid at ordinary 
rates for such day or, subject to agreement 
between the Commission and the officer, 
be allowed a day's leave with pay in lieu of 
the holiday to be added to the officer's 
next annual leave entitlement or taken at 
a mutually convenient time within a 
period of one year. 

(d) An officer engaged on shift work who is 
rostered to work regularly on Sundays 
and/or Public Service holidays shall be 
entitled one weeks leave in addition to the 
officer's normal entitlement to annual 
leave of absence for recreation. 

(e) Additional leave provided by sub- 
paragraphs (b) and (c) of this clause shall 
not be subject to the annual leave loading 
prescribed by Clause 7(g) of this award. 

(f) Work performed by an officer in excess of 
the ordinary hours of the officer's shift or 
on a rostered day off shall be paid for in 
accordance with the provisions of Clause 
19. — Overtime of this award. 

(g) (i) When an officer begins or ceases a 
shift between the hours of 11.00 p.m. 
and 7.00 a.m. and no public transport 
is available, the officer shall be 
reimbursed the appropriate rate of 
hire prescribed by Schedule C if the 
officer uses a private motor vehicle or 
motor cycle for the journey between 
the officer's residence and the 
Commission's headquarters and the 
return journey from the 
Commission's headquarters to the 
officer's residence. 
Provided, however, that any officer 
who elects to be permanently 
retained on a fixed or non-rotating 
shift that begins or ceases between or 
on the hours of 11.00 p.m. and 7.00 
a.m. shall not be eligible to claim this 
reimbursement. 

(ii) The provisions of this subclause 
shall only apply to officers working 
within a radius of 50 km of the Perth 
Central Railway Station. 

(4) Hours of Duty and Rosters 
(a) An officer engaged on shifts shall work a 

75 hour fortnight, exclusive of meal 
intervals, on the basis of no more than 10 
shifts per fortnight of not more than seven 
and one half hours duration. 
Provided that where agreement is 
reached between the Commission and 

the Union the length and/or number of 
shifts worked per fortnight may be 
altered. 
Provided further that when the agreed 
length of shift is extended past seven and 
one half hours, overtime shall be payable 
only for the time worked in excess of the 
rostered shift. 
Except that whenever an agreed 
alteration to the number of hours per shift 
has occurred then the allowance per shift 
shall be varied on a pro rata basis to reflect 
the increase beyond seven and one half 
hours. 

(b) Meal breaks shall be for a period of at 
least 30 minutes, but not greater than one 
hour for each meal. 

(c) Officers may be rostered to work on any of 
the seven days of the week provided that 
in any roster period, no officer shall be 
rostered for more than six consecutive 
days. 
Provided that where agreement is 
reached between the Union and the 
Commission, shift workers may be 
exempted from this provision. 

(d) The roster period shall commence at the 
beginning of a pay period and continue 
for 14 consecutive days. Rosters shall be 
available to officers at least seven clear 
working days prior to the commencement 
of the roster. 

(e) A roster may only be altered on account of 
contingency which the commission could 
not have been reasonably expected to 
foresee. When a roster is altered, the 
officer concerned shall be notified of the 
changed shift 24 hours before the 
changed shift commences. 
Provided that where such notice is not 
given, the officer shall be paid overtime in 
accordance with Clause 19. — Overtime 
for the duration of the changed shift. This 
provision shall not apply to an officer 
who was absent from duty on the officer's 
last rostered shift. 

(1) An officer shall not be rostered for duty 
until at least 10 hours have elapsed from 
the time the officer's previous rostered 
shift ended. 

(g) An officer shall not be retained 
permanently on one shift unless the 
officer so elects in writing. 

(h) Officers shall be allowed to exchange 
shifts or days off with other officers 
provided the approval of the Commission 
has been obtained and provided further 
that any excess hours worked shall not 
involve the payment of overtime. 

2. Schedule H: 
(A) Delete the amount of $10.07 and insert in lieu 

thereof the amount of $10.38. 
(B) Delete the amount of $10.38 and insert in lieu 

thereof the amount of $10.63 with effect from 3 
April 1989. 
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CLERKS' (PUBLIC AUTHORITIES) AWARD CLERKS' (PUBLIC AUTHORITIES) AWARD 
No. A7 of 1987 No. A7 of 1987 

WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. Industrial Relations Act 1979. 
Section 40 — Variation of an Award. Section 40.—Variation of an Award. 
Federated Clerks' Union of Australia, Federated Clerks' Union of Australia, 

Industrial Union of Workers, WA Branch Industrial Union of Workers, WA Branch 
and and 

Western Australian Coastal Shipping Commission Western Australian Coastal Shipping Commission 
and Others. and Others. 

No. PI of 1989. No. P44 of 1988. 
Clerks State Government Administration. Clerks State Government Administration 

COMMISSIONER G.L. FIELDING. 
16th day of March 1989. 

Order. 
HAVING heard Miss J.G. Barnesby on behalf of the 
Applicant and Mr J.A. Lange on behalf of the 
Respondents, the Commission, constituted by the 
Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988, dated 9 
September 1988 have been complied with, and by 
consent, hereby orders: 

That the Clerks' (Public Authorities) Award No. 
A7 of 1987 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 1st day of July 1988. 

Public Service Arbitrator. 

Schedule. 
1. Schedule C — Motor Vehicle Allowances: Delete 

this Schedule and insert in lieu the following: 

Schedule C — Motor Vehicle Allowances. 

Part A — Motor Car: 
Area and Deiails Engine Displacement (in cubic centimetres) 

Over 
Over 1600cc i600cc 

26(X)cc -2600cc & under 
Metropolitan Area 
First 4.000 kilometres 86.7 75.2 64.2 
Over 4.000-8.000 kilometres 36.9 32.2 28.2 
Over 8.000-16.000 kilometres 20.3 17.9 16.2 
Over 16.000 kilometres 21.9 21.2 18.6 
South West Land Division 
First 4.000 kilometres 88.7 76.6 65.5 
Over 4.000-8.000 kilometres 38.3 33.0 28.9 
Over 8.000-16.000 kilometres 21.5 18.4 16.7 
Over 16.000 kilometres 23.0 19.6 19.0 
North of 23.5° South Latitude 
First 4.000 kilometres 99.2 87.1 75.0 
Over 4.000-8.000 kilometres 41.7 36.7 32.3 
Over 8.000-16.000 kilometres 22.5 19.9 18.0 
Over 16.000 kilometres 22.8 19.9 19.3 
Rest of the Slate 
First 4.000 kilometres 92.2 80.1 68.5 Over 4.000-8.000 kilometres 39.4 34.4 30.1 Over 8.000-16.000 kilometres 21.8 19.1 17.3 Over 16,000 kilometres 22.9 20.0 19.3 

Part B — Motor Car: 
Metropolitan Area 41.0 35.8 31.2 South West Land Division 42.0 36.6 31.9 North of 23.5° South Latitude 46.5 40.9 35.8 Rest of the State 43.8 38.2 33.3 

Part C — Motor Cycle: 
Distance Travelled during a Year on Official Business Rate c/km 
Rate per kilometre 14.3 

COMMISSIONER G.L. FIELDING. 
30th day of March 1989. 

Allowance — on-call allowance — amended to reflect 
standard for government officers — Conditions of 
Employment Principle — costs not great — no 
flow-on potential — by consent — Award varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 

Commissioner) 

THE COMMISSIONER: I want to say something 
about this matter because whilst it might seem on the 
face of it to be a matter of minor import that, upon 
reflection, is perhaps an oversimplification of the 
matter. The claim before the Commission is an 
application to amend the Clerks' (Public Authorities) 
Award 1987. In particular the application is to amend 
the on-call allowance as provided in Clause 19.— 
Overtime of the Award. 

In general terms the Award currently provides that 
officers whose employment is giverned by the Award 
are to receive an on-call allowance of a flat daily 
payment. Only one Respondent to the Award, namely 
the Lotteries Commission, is in any way affected by that 
particular provision since it is the only authority 
governed by the Award which has any need to use the 
on-call provision. The application thus seeks to change 
that provision by providing for an hourly payment 
based on what can fairly be said to be the standard on- 
call allowance for government officers. 

What the Federated Clerks' Union, as the Applicant, 
seeks to do therefore is to bring the on-call allowance 
provision in the Award into line with that which obtains 
in the Public Service of this State and which is also 
prescribed under the Public Authorities Salaries 
Award. 

The application is consented to by the various 
authorities bound by this Award. The Applicant seeks 
to justify the claim on the basis that it has the support of 
the public purse, in particular the Lotteries 
Commission; an agreement which it says is authorised 
under the Conditions of Employment Principle of the 
State Wage Fixing Principles since it simply seeks to 
effect a flow-on of a "recognised standard" provision. 

As well, the Applicant says that the change is long 
overdue because it was an oversight in 1987, when the 
Award was made, not to include the current: 
government officer on-call provision in the Award. 
Instead, the old on-call condition was inserted in the 
Award. That was a condition which for government 
officers changed as long ago as 1981. Thus the 
Applicant says that the claim should be granted 
substantially in its terms. 

The Applicant also draws attention to the fact that the 
Lotteries Commission claims that there is in effect an 
injustice or anomaly because some of its employees are 
receiving the on-call allowance on the basis of the 
current standard and the Applicant's members who 
work alongside those others receive the old-fashioned 
condition. 
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Mr Lange. as agent for the statutory authorities, 
consents to the claim. As I have indicated he argues that 
the claim can be dealt with under the Conditions of 
Employment Principle, it simply being a claim to flow 
on a recognised standard provision. 

My view of the matter is simply, as follows. It is a 
claim which can be processed without offending the 
Principles. The Conditions of Employment Principle 
provides that except for a flow-on of "recognised 
standard provisions" of the Commission applications 
for changes in conditions other than those provided 
elsewhere in the Principles will be considered in light of 
the cost implications both directly and through flow-on 
and must be processed before the Commission in Court 
Session. 

I agree with Mr Lange that the Principle ought to be 
interpreted as authorising claims for a flow-on of 
recognised standard Commission provisions 
notwithstanding that there is specific mention in the 
Principles for claims relating to the subject matter of the 
application, as in the case of allowances. It is not 
necessary that such a claim should be dealt with by the 
Commission in Court Session in accordance with the 
Principles. So far as the constituent authorities of the 
Commission are concerned, as explained in the 
Industrial Appeal Court in State School Teachers 
Union of Western Australia (Inc) and Minister for 
Education (1987) 67 WAIG 1523 it is not open to the 
constituent authorities to refer a matter to the 
Commission in Court Session. The exclusive 
jurisdiction given to the constituent authorities by the 
Act is something that cannot be assigned by them to the 
Commission differently constituted. 

On the basis that the application is clearly one to flow 
on a standard government officer provision recognised 
by the Commission it is one which in my view can be 
dealt with without offending the Principles. 

I have been referred to. and properly so, the decision 
of the Commission in Court Session in Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch) Perth v. Otraco (International) Pty 
Ltd and Others (1989) 69 WAIG 528 concerning a 
variation to the Metal and Electrical Trades (Argyle) 
Diamond Mine Order, a matter heard by the 
Commission in Court Session in January this year. The 
Commission pointed out that any claim to increase 
benefits prior to 1 July 1989 must be accompanied by 
initiatives which would provide scope for establishing 
skill related career paths and incentives for 
participation in skill formation if they were to 
succeed. 

That was a claim to vary the existing conditions of 
employment so far as they related to rest and recreation 
for the employees governed by that Order. In my view 
this case is very much different primarily because that 
was not a claim for the flow on of a recognised 
Commission standard but something which was not a 
standard. This case does no more than seek to achieve a 
Commission standard government provision and thus 
nothing said in the Otraco case has any relevance to this 
case. 

In any event, even if the Principles did act so as to 
preclude this matter being dealt with in accordance 
therewith still I would be minded to accede to the claim. 
The law is abundantly clear that the State Wage 
Principles are not binding on individual 
Commissioners in an absolute sense. That is not to say 
that they are to be in any sense disregarded but the 
obligation is and remains on individual 
Commissioners to exercise their commission in 
accordance with the statute and in particular the 
statutory discretion which is embodied clearly in the 
Industrial Relations Act. 

In my opinion since it was clearly an oversight not to 
include the modern on-call provision which is now 
being sought in the 1987 Award it would be sheer folly 
not to accede to the request to do so on this occasion, 
particularly as it affects only one of the number of 
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employing authorities bound by that Award, and that 
authority not only consents to the application but does 
so for a reason which has much to commend it. 

As well the costs of the resultant change are not by 
any measure great. On an annual basis they represent 
approximately $8 000 for the Lotteries Commission. I 
suspect in the totality of the labour costs that is 
infinitesimal. Finally, given that this claim does 
nothing more than achieve a government standard for 
officers employed in statutory authorities there can be 
no potential for flow-on. The essence of the Applicant's 
argument and indeed the Respondent's consent is that 
every other government officer in the employ of the 
State is in receipt of an on-call allowance of the kind 
now sought on this occasion. That being so it would 
logically follow that there is no potential for flow-on. 

The Order will be that Clause 19(3) will be deleted 
and substituted by the subclause annexed to Schedule 
II of the application save that the words "such 
allowances as are contained in Schedule G to this 
award" in the proposed subclause (3)(a) will be deleted 
as will Schedule G of the Award. By consent the 
amendments will take effect from 4 April next. 

Appearances: Miss J.G. Barnesby on behalf of the 
Applicant. 

Mr J.A. Lange on behalf of the Respondents. 

CLERKS' (PUBLIC AUTHORITIES) AWARD 
No. A7 of 1987 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation of an Award. 

Federated Clerks' Union of Australia, Industrial Union 
of Workers, WA Branch 

and 
Western Australian Coastal Shipping Commission and 

Others. 
No. P44 of 1988. 

Clerks State Government Administration 
COMMISSIONER G.L. FIELDING. 

30th day of March 1989. 

Order. 
HAVING heard Miss J.G, Barnesby on behalf of the 
Applicant and Mr J.A. Lange on behalf of the 
Respondents, the Commission constituted by the 
Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988, dated 9 
September 1988 have been complied with, and by 
consent, hereby orders— 

That the Clerks' (Public Authorities) Award 1987 
as amended be further amended in accordance 
with the following Schedule with effect on and 
from the 4th day of April 1989. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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Schedule. 
Clause 19.—Overtime: Delete subclause (3) and 

insert in lieu the following:— 
(3) On Call: 

(a) An officer who is authorised by the 
employer to be on call during periods off 
duty, shall be paid an allowance in 
accordance with the following formula 
for each hour or part thereof the officer is 
on call: 
Level 2 (minimum) x 

Provided that payment in accordance 
with this paragraph shall not be made 
with respect to any period for which 
payment is made in accordance with the 
provisions of subclause (2) Overtime of 
this clause when the officer is recalled to 
work. 

(b) For the purpose of this subclause "on 
call" shall mean an instruction to an 
officer to remain at the officer's place of 
residence or otherwise to be available for 
immediate contact in the case of an 
emergency call-out requiring the 
performance of duties either at that 
residence or away from such place of 
residence. 

(c) Where an officer is required to be on call 
the employer shall supply a telephone 
and pay all connection and 
disconnection charges and annual rental 
charges. If the officer so required to be on 
call has already a telephone connected, 
the employer shall pay all rental 
charges. 

(d) Where an officer rostered for "on call" 
duty is recalled for duty during the period 
for which the officer is "on call" then the 
officer shall receive payment for hours 
worked in accordance with paragraph (b) 
subclause (2) of this clause. 

(e) Time spent in travelling to and from the 
place of duty where an officer rostered 
"on call" is actually recalled to duty, shall 
be included with actual duty performed 
for purposes of overtime payment. 
Provided that such place of duty is 
situated in the area within a radius of 50 
km from the officer's usual 
headquarters. 

(1) Minimum payment provisions do not 
apply to an officer rostered for "on call", 
duty. 

(g) The limitations of paragraph (k) of 
subclause (2) of this clause shall not apply 
to an officer rostered "on call". Officers 
rostered "on call" shall receive payment 
for overtime calculated on the basis of the 
officer's classification and salary. 

(h) An officer in receipt of "on call" 
allowance and who is recalled to duty 
shall not be regarded as having 
performed emergency duty in accordance 
with subclause (4) of this clause. 

2. Schedule G. — On Call Allowance: Delete this 
Schedule. 

POLICE AWARD No. 2 of 1966 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 40.—Variation of an Award. 
Western Australian Police Union of Workers 

and 
Hon Minister for Police. 

No. 1459 of 1988. 
Police Officers State Government Administration 

COMMISSIONER G.L. FIELDING. 
16th day of March 1989. 

HAVING heard Mr R.G. Stirling on behalf of the 
Applicant and Miss A.S. Zanardo on behalf of the 
Respondent, the Commission, constituted by the 
Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988, dated 9 
September 1988 have been complied with, and by 
consent, hereby orders— 

That the Police Award No. 2 of 1966 as amended 
be further amended in accordance with the 
following Schedule with effect on and from the 1st 
day of September 1988 

(Sgd.) G.L. FIELDING, 
Public Servic Arbitrator. 

Schedule. 
1. Clause 10. — Travelling Allowance: Delete the 

existing Schedule of this clause and insert in lieu the 
following:— 

Schedule. 
Item Particulars 

Allowance to meet incidental expenses— 
1 WA—South of 26° South Latitude 
2 WA—North of 26° South Latitude 
3 Interstate 

Allowance for accommodation/meals— 
4 WA—Metropolitan Hotel or Motel 
5 Locality South of 26° South Latitude 
6 Locality North of 26° South Latitude 

Broome 
Carnarvon 
Dampier 
Derby 
Eucla 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Goldsworthy 
Halls Creek 
Karratha 
Koolan Island 
Kununurra 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Roebourne 
Sandfire 
Shark Bay 
Shay Gap 
South Hedland 
Tom Price 

Daily Rate 
$ 
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Item Particulars Daily Rate 
S 

Allowance payable in accordance with subclausc (2) 

Wickham 136.20 
Wittenoom 94.70 
Wyndham 114.70 

7 Interstate—Capital Cities: 
Sydney 127.00 
Melbourne 118.75 
Others 108.95 

8 Interstate—Other than Capital Cities 71.70 
Accommodation involving an overnight stay at 
other than a hotel or motel 

9 WA—South of 26° South Latitude 35.30 
10 WA—North of 26° South Latitude 51.45 
11 Interstate 51.45 
Travel not involving an overnight stay 
12 WA—South of 26° South Latitude: 

Breakfast 7.60 
Lunch 7.60 
Evening Meal 15.10 
Night Shift Supper 10.10 

13 WA—North of 26° South Latitude: 
Breakfast 8.15 
Lunch 10.30 
Evening Meal 25.30 
Night Shift Supper 14.60 

Midday Meal [subclause (10)] 
14 Rate per meal 3.35 
15 Maximum reimbursement 

per day period 16.75 
2. Clause 11.—Relieving Allowances: Delete the 

existing Schedule of this clause and insert in lieu the 
following:— 

Schedule. 
Relieving Allowance 

Intra-State 
Rate 

S 
WA 

Metropolitan 
Hotel or 

Motel 

Rate 
S 

Locality 
South of 

26° South 
Latitude Particulars Motel Latitude Itei 

First 49 days after arrival at new 
locality: 84.60 71.70 I 
Period of relief in excess of 49 days: 
(a) Married Officer 42.30 35.85 2 
(b) Single Officer 28.15 23.90 3 

Relief in locality north of 26° South Latitude including Shark Bay: 
Town Item 4 Item 5 Item 6 

First 49 Period of 
days after relief in 
arrival at excess of 

new locality 49 days 
Married Single 

Broome 118.45 59.20 39.45 
Carnarvon 97.50 48.75 32.50 
Dampier 136.70 68.35 45.50 
Derby 96.85 48.40 32.25 
Eucla 91.95 46.00 30.65 
Exmouth 111.95 56.00 37.30 
Fitzroy Crossing 78.70 39.35 26.20 
Gascoyne Junction 70.20 35.10 23.40 
Goldsworthy 142.25 71.10 47.35 
Halls Creek 102.30 51.15 34.05 
Karratha 156.15 78.10 52.00 
Koolan Island 96.85 48.40 32.25 
Kununurra 117.90 58.95 39.25 
Marble Bar 94.70 47.35 31.25 
Newman 150.20 75.10 50.00 
Nullagine 85.70 42.85 28.55 
Onslow 104.70 52.35 34.85 
Pannawonica 99.20 49.60 33.05 
Paraburdoo 127.70 63.85 42.50 
Port Hedland 142.25 71.10 47.35 
Roebourne 102.20 51.10 34.05 
Sandfire 77.75 38.90 25.90 
Shark Bay 85.70 42.85 28.55 
Shay Gap 142.25 71.10 47.35 
South Hedland 142.25 71.10 47.35 
Tom Price 149.20 74.60 49.70 
Wickham 136.20 68.10 45.35 
Wittenoom 94.70 47.35 31.55 
Wyndham 114.70 57.35 38.20 
Capital Cities: 

Sydney 127.00 63.50 42.30 
Melbourne 118.75 59.40 39.45 
Others 108.95 54.50 36.30 

Interstate—Other than 
Capital Cities 71.70 35.85 23.90 

Allowance to meet incidental expenses 
South of 26th 5.00 per day 7 
North of 26th 7.70 per day 

South of 26th 
North of 26th 

Inter-State 
First 49 days after arrival at new locality 
Capital Cities: Sydney 

Melbourne 
Other 

35.30 per day 
51.45 per day 

Capital Cities: Sydney 127.00 
Melbourne 118.75 
Other 108.95 

First 49 days after arrival at new locality other than Capital Cities 

Period of relief in excess of 49 days 10 
Capital Cities 
Married Officer: Sydney 63.50 

Melbourne 59.40 
Other 54.50 

Period of relief in excess of 49 days other than Capital Cities 
Married Officer: 35.85 
Single Officer—Capita! Cities j 1 

Sydney 42.30 
Melbourne 39.45 
Other 36.30 

Single Officer—Other than Capital Cities 23.90 
Allowance to meet incidental expenses 7.70 12 
Allowance payable in accordance with 
subclause (6) 51.45 13 

The allowances provided in this Schedule shall 
be automatically varied to conform to those 
prescribed from time to time for the State Public 
Service. 

3. Clause 38.—Camping Allowance: Delete 
subclauses (3) and (4) and insert in lieu the 
following:— 

Rate 
per day Item 

(3) South of 26° South Latitude 
Permanent Camp — Cook 
provided by the Department 
Permanent Camp — No Cook 
provided 
Other Camping — Cook 
provided by the Department 
Other Camping — No Cook 
provided 

(4) North of 26° South Latitude 
Permanent Camp — Cook 
provided by the Department 
Permanent Camp — No Cook 
provided 
Other Camping — Cook 
provided by the Department 
Other Camping — No Cook 
provided 

SCHOOLS EMPLOYEES (UNIVERSITY 
COLLEGES AND SWANLEIGH) AWARD 

No. 7B of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 
Section 40 — Award Variation 

Pursuant to Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and Miscellaneous 
WA Branch 

and 
St Thomas More College and Others. 

No. 1027 of 1988. 
Domestic Workers Education 

COMMISSIONER J.A. NEGUS. 
12th day of April 1989. 

Order. 
HAVING heard Ms S.M.Jackson and with her MrM.R. 
Kirkpatrick on behalf of the Applicant and Mr M.A. 
O'Connor on behalf of the Respondents, the 
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Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 and having been 
satisfied that the applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the Award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles and with the consent of 
the parties, hereby orders— 

That the School Employees (University Colleges 
and Swanleigh) Award No. 7B of 1979— 

(1) be amended in accordance with the 
following Schedule to provide for the inclusion of 
Clause 2A. — State Wage Principles — September 
1988 to give effect to the applicant's "no extra 
claims" commitment and the provisions of 
paragraph 4 of the General Order No. 730 of 1988 
dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of this 
Order by three per cent with effect on and from 30 
September 1988 in accordance with the rates 
specified in Column A of the following 
Schedule. 

(3) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this Order by three 
per cent with effect on and from 30 September 1988 
in accordance with the rates specified in the 
following Schedule. 

(4) be further varied by increasing the wage rates 
resulting from the increase specified in paragraph 
(2) of this Order by a flat amount of $10.00 per week 
with effect on and from 30 March 1989 in 
accordance with the rates specified in Column B of 
the following Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

numbers and title 2. — Arrangement, add the numbers 
and title 2A. State Wage Principles — September 
1988. 

2. Clause 2. — Arrangement: Immediately after 
Clause 2. — Arrangement of this award, add the 
following new clause: 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this Award that the Union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 31. — Wages: Delete this clause and insert 
in lieu the following: 

(1) The minimum weekly rates of wage payable 
to employees covered by this award shall be: 

31. — Wages. 
Column A Column B 

S S 
First Cook or Cook 
working alone 309.30 319.30 
Other Cook(s) 301.90 311.90 
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Column A Column B 
S S 

Groundsman and/or 
Gardener 305.50 315.50 
Domestic Employee 290.90 300.90 

The classification Domestic Employee 
includes the following designations: 

Kitchenman, Pantryman, Houseman, 
Yardman, Dining Room Attendant, 
Kitchenmaid, Pantrymaid, Housemaid, 
Laundress and Seamstress. 

The rates of wage prescribed in Column A shall 
operate on and from 30 September 1988. 

The rates of wage prescribed in Column B shall 
operated on and from 30 March 1989. 

(2) Junior Employees: Junior Employees shall 
receive the following percentages of the adult rate 
for the class of work on which they are engaged: 

% 
Under 16 years of age 60 
16 to 17 years of age 70 
17 to 18 years of age 80 

(3) General Conditions: 
(a) Junior employees may be employed in the 

proportion of one junior to every two or 
fraction of two not being less than one 
adult employee employed in the same 
occupation, provided that this ratio may 
be altered by written agreement between 
the Union and the employee concerned. 

(b) Senior employees and leading hands 
appointed as such by the employer to be 
in charge of three or more other 
employees shall be paid $14.60 per week 
in addition to the rates prescribed 
herein. 

(4) For all work done on any day after a break 
referred to in subclause (3) of Clause 7. — Hours of 
this award, the employee shall be paid an 
allowance of 90 cents per hour for each such hour 
worked. 

AWARDS/AGREEMENTS — 
Variation of — 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978. 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 23 — Site Allowance. 

The Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Consolidated Construction Pty Limited. 

No. 249 of 1989. 
Construction Workers Construction Industry 

COMMISSIONER A.R. BEECH. 
29th day of March 1989. 

Order. 
HAVING heard Mr M.J. Keogh on behalf of the 
applicant and Mr C. Mitsopoulos on behalf of the 
respondent, and by consent, the Commission, pursuant 
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to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the Agreement reached between the parties 
to pay employees employed by the respondent in 
carrying out the said construction work at the 
Fimiston Project Mill Site (Kalgoorlie) for a site 
allowance of $1.40 per hour for each hour worked 
to compensate for all special rates and conditions 
prescribed in Clause 9(1), excepting subclause (f) 
Explosive Powered Tools, of the Building Trades 
(Construction) Award No. 14 of 1978 and in Clause 
24 of the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, with effect on 
and from the commencement of work until 
completion of that work, be and is hereby ratified 
as envisaged by Clause 8(16) and Clause 28 of the 
respective Awards. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

BUILDING TRADES (CONSTRUCTION 
AWARD No. 14 of 1978 

EARTH MOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS' (BUILDING AND 
STEEL CONSTRUCHON) AWARD No. 20 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Site Allowance. 

Master Builders' Association of 
Western Australia (Union of Employers) Perth 

and 
Building Trades Association of Unions 

of Western Australia (Association of Workers). 
No. 180 of 1989. 

Construction Workers Construction Industry 
COMMISSIONER A.R. BEECH. 

15th day of February 1989. 

Application for site allowance — restricted work areas 
— noise — fumes — allowance granted. 

Reasons for Decision. 
THE COMMISSIONER: The parties have reached 
agreement in relation to a site allowance for the 
construction of two chapels and related facilities at 
Karrakatta cemetry. The Commission inspected the site 
on the 14th day of February 1989. The site employs 
approximately 20 persons and the project commenced 
in November 1988 and is due for completion in 
September 1989. The two chapels will be serviced by a 
below ground arrival facility which is designed for 
transport vehicles to drive underneath the two chapels. 
This has necessitated working in a relatively deep but 
narrow excavation which has accentuated the noise 
and fumes from compaction machines and other diesel 
equipment. Further the construction has been finished 
with the use of a tar based paint for waterproofing uses. 
The lay-down area is therefore restricted and is a factor 
to be taken into consideration. The construction of the 

chapel itself being of a single storey with steel frame and 
a canopied arrival area is of a construction and style 
which is conventional. Further the contract involves the 
construction of a further building to house a Book of 
Remembrance involving a curved brick wall with a 
suspended concrete slab. 

The parties have reached agreement that the site is 
one which warrants a site allowance and further have 
agreed on an amount of 60 cents. Having given 
consideration to the matters outlined in the Sapri 
decision the Commission is prepared to ratify the 
agreement of the parties for the reasons set out above. 

Mr A. Bajada appeared on behalf of the applicant. 
Mr S. Billing appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Site Allowance. 

Master Builders' Association of Western Australia 
(Union of Employers), Perth 

and 
Building Trades Association of Unions 

of Western Australia (Association of Workers). 
No. 180 of 1989. 

Construction Workers Construction Industry 
COMMISSIONER A.R. BEECH. 

17th day of March 1989. 

Order. 
HAVING heard Mr A. Bajada on behalf of the 
applicant and Mr S. Billing on behalf of the respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That in accordance with the provisions of Clause 
8( 16) of the Building Trades (Construction) Award 
1987; the provisions of Clause 31 of the Earth- 
moving and Construction Award; and the 
provisions of Clause 28 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, the agreement between the parties to pay 
employees covered by the said Awards and 
employed by K.R. Stewart Pty Ltd at the Karrakatta 
Chapel site, Karrakatta a site allowance of 60 cents 
to compensate for all special factors and 
disabilities in connection with construction work 
on the said site in lieu of all special rates and 
conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award 1987; 
Clause 24 of the Earthmoving and Construction 
Award and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, is hereby 
ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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BURSWOOD ISLAND RESORT 
EMPLOYEES' AWARD No. A23 and A25 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation — Conditions 

of Employment Principle. 
Burswood Management Limited 

and 
Federated Liquor and Allied Industries 

Employees' Union of Australasia, 
Western Australian Branch, 

Union of Workers and Another 
No. 12 of 1989. 

Hotel and Casino Hospitality and 
Employees Gaming 

COMMISSIONER G.J. MARTIN. 
17th day of March 1989. 

Order. 
HAVING heard Mr D.M. Jones on behalf of the 
applicant and Mr E.L. Fry on behalf of the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers, and by consent, the Commission pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 730 of 1988 of the 
9th day of September 1988 have been complied with, 
hereby orders — 

That the Burswood Island Resort Employees' 
Award No. A23 and A25 of 1985 as varied be further 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 17th day of March 1989 except where 
otherwise specified. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Wages: Add to section F of subclause 

(1) of this clause the following new provision — 
Notwithstanding the provisions contained in 

sections E and F of this subclause an employee 
engaged on casual contract of service in 
accordance with the provisions of Clause 14.— 
Casual Employees of this Award in the 
classifications of Croupier/Dealer, Keno 
Operator/Runner, Video Attendant, Count Team, 
Change Booth Cashier and Security Officer shall 
perform at least 494 hours of work prior to moving 
from their commencement of employment wage 
rate to their next wage increment. Provided that 
where 494 hours has not been worked at the 
completion of six months service, the employee 
shall be entitled at that time to their next wage 
increment. Provided further that where 494 hours 
has been worked prior to the completion of three 
months service, the employee shall not be entitled 
to their next wage increment until the completion 
of three months service. 

This variation shall have effect on and from the 
24th day of February 1987. 

2. Clause 11.—Hours: 
(A) Delete subclauses (1) and (3) of this clause 

and insert in lieu — 
(1) Subject to subclause (5) of this clause the 

ordinary hours of employees engaged on 
weekly hiring, other than part-time 
employees, shall be an average of 38 

hours per week, which shall not exceed 
eight in any rostered shift (exclusive of 
meal breaks) and shall be worked over 
not more than five shifts of the rostered 
week, within, the daily spread of shift 
referred to in subclause (2) of this 
clause. 

(3) The roster for all employees on weekly 
hire shall provide for a minimum of 10 
consecutive hours break between the 
finish of ordinary hours on one shift and 
the commencement of ordinary hours on 
the following shift. In the case of 
changeover of roster, eight consecutive 
hours shall be substituted for 10 hours. 

(B) After subclause (6) of this clause insert a new 
subclause (7) in the following terms. 

(7) For the purposes of this clause the term 
"Full Day Off' or "Programmed Day 
Off', shall mean any period of 24 
continuous hours off work between the 
completion of the employee's last 
rostered ordinary shift and the 
commencement of the employee's next 
rostered ordinary shift of work. 

These variations shall have effect on and from 
the 24th day of February 1987. 

3. Clause 15.—Part-Time Employees: Delete 
subclauses (1), (6) and (7) of this clause and insert in 
lieu— 

(1) A part-time employee shall mean an adult 
employee engaged on a weekly contract of service, 
who works regularly from week to week for not less 
than three hours or more than six consecutive 
ordinary hours per shift (excluding meal breaks), 
and not less than 15 hours or more than 30 ordinary 
hours each week over not more than five shifts of 
any rostered week. 

(6) All time worked by a part-time employee 
beyond six ordinary hours per shift or 30 ordinary- 
hours per week or five shifts per rostered week shall 
be deemed as overtime and paid for at the 
appropriate overtime rates prescribed in Clause 
13.—Overtime of this award. 

(7) Upon completion of 12 months' continuous 
service, and thereupon on an annual basis, a part- 
time employee shall be entitled to be absent for an 
unpaid period not exceeding four weeks, which 
shall be taken at a time mutually agreeable to die 
company and the employee concerned. Provided 
that any part-time employee employed as a shift 
worker (i.e. an employee who is rostered to work 
regularly on Sundays and Public Holidays), such 
employee shall be entitled to be absent for an 
unpaid period not exceeding five weeks. Provided 
further that part-time employees who are not shift 
workers employed in the classifications of Change 
Booth Cashier, Main Cage Cashier, Croupier/ 
Dealer, Inspector, Keno Operator/Runner, Count 
Team, Video Attendant and Camera Surveillance 
Operator shall be entitled to be absent for an 
unpaid period not exceeding five weeks after the 
completion of three years service arid thereafter on 
an annual basis. 

The variations effected to subclauses (1) and (6) of 
this clause shall have effect on and from the 24th day of 
February 1987. 

4. Clause 21.—Annual Leave. 
(A) Insert after paragraph (b) of subclause (1) of 

this clause a new paragraph (c) in the following 
terms — 

(c) (i) Notwithstanding the provisions of 
paragraph (b) of this subclause, any 
employee employed as a shift 
worker, (i.e. an employee who is 
rostered to work regularly on 
Sundays and Public Holidays), shall 
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be entitled to a period of one week's 
leave paid at ordinary time rates in 
addition to the annual leave to which 
they are otherwise entitled under 
paragraph (a) of this subclause. 

(ii) Where an employee upon the 
completion of 12 months' 
continuous service with the 
Company, has been engaged for part 
of that qualifying period as a shift 
worker, they shall be entitled to have 
their period of annual leave as 
prescribed by this subclause 
increased by one-twelfth of a week 
for each completed month they have 
been employed as a shift worker. 

(B) Delete paragraph (b) of subclause (4) of this 
clause and insert in lieu — 

(b) If after one month's continuous service in 
any qualifying 12 month period an 
employee leaves their employment or 
their employment is terminated by the 
company through no fault of the 
employee, the employee shall be paid 2.92 
hours' pay at their ordinary rate of wage in 
respect of each completed week of service. 
Provided further that those employees 
employed in classifications of Change 
Booth Cashier, Main Cage Cashier, 
Croupier/Dealer, Inspector, Keno 
Operator/Runner, Count Team, Video 
Attendant and Camera Surveillance 
Operator who have completed two years' 
continuous service, who are not shift 
workers shall be paid 3.65 hours' pay at 
their ordinary rate of wage in respect of 
each completed week of service, in excess 
of two years. 

CLEANERS AND CARETAKERS (GOVERNMENT) 
AWARD No. 32 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Vary Award. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

I Ion Premier of Western Australia and Others. 
No. 674 of 1985. 

Cleaners and Caretakers Cleaning (Government) 
COMMISSIONER R.N. GEORGE. 

18th day of November 1988. 
Contract of employment — 38 hour week — claim for 

retrospectivity — special circumstances identified 
— retrospectivity granted in accordance with 
section 39(3)(b) of the Act. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks to 
vary the Cleaners and Caretakers (Government) Award 
No. 32 of 1975, (the award) to reduce the standard 
working hours from 40 to 38 per week. There is no 
dispute between the parties as to the terms of the 
variation sought, except in respect of the operative 
date. 

On the information provided to the Commission, all 
but approximately 43 employees (the majority of whom 
are part-time) of the Government Departments and 
Authorities subject to the award are working a 38 hour 
week in accordance with agreements reached on 
various dates between 20 June 1983 and 1 July 1986. 
Those employees not subject to such agreement are 
listed below: 

Department for Community Services: Cleaners 
(29), Caretakers (2). 

State Government Insurance Commission: Car 
Park Attendants (4). 

Crown Law Department: Security Attendants 
(5). 

Western Australian Meat Commission: Security 
Attendants (2), Caretaker (1). 

It is the operative date of the 38 hour week for these 
employees about which there is argument. However, Ms 
Jackson, for the applicant Union acknowledged a 
distinction to be drawn between the Department for 
Community Services and the other organisations listed 
above for the purposes of her argument. 

Dealing with the latter group of organisations first, 
Ms Jackson claimed that the operative date for the 
implementation of the 38 hour week for each should be 
notionally established as follows— 

State Government Insurance Commission- 
mid July 1987. 

Crown Law Department—19 May 1987. 
Western Australian Meat Commission—19 May 

1987. 

The argument put by Ms Jackson is conveniently 
summarised as follows— 

Firstly the vast majority of employees who have 
their rates of pay and conditions prescribed by the 
award are subject to 38 hour week agreements 
entered into on various dates between 20 June 1983 
and 1 July 1986. Secondly, it can be held from the 
reasoning contained in the decision of the 
Commission in Court Session in Matter No. 708 of 
1984 (68 WAIG 1416) that the 38 hour week is an 
industrial standard of the Commission. Thirdly, 
the awards with which the Cleaners and 
Caretakers (Government) Award No. 32 of 1975 
has a nexus or a relationship have all moved to 
provide for a 38 hour week. Fourthly, agreement in 
principle to a 38 hour week for the employees 
concerned can be traced back to at least September 
1987, 

Ms Jackson went on to provide a chronology of events 
and details of negotiations relating to Application No. 
674 of 1985 to vary the award in the terms now sought 
and further, to provide information relating to attempts 
by the applicant Union to achieve agreements for those 
employees for whom a retrospective date of operation is 
sought. This was supported by reference to authorities 
said to provide the Commission with the scope to both 
vary the award to provide for a 38 hour week and to 
allow for retrospective operation of that variation. 

For the respondent employers, Mr Edwards raised no 
objection to the award being varied in terms of a 
Schedule submitted by the applicant Union and 
amended by agreement in the course of proceedings. 
However, strong objection was raised to the claim for 
retrospectivity on the following grounds. 

1. Implementation of the 38 hour week is 
subject, under the State Wage Principles, to cost 
minimisation and any reduction of hours without 
appropriate trade offs being in place would offend 
those Principles and disadvantage the employers 
in terms of cost. 

2. It would be inequitable to grant a 
retrospective date of operation to one group of 
employees when the majority of employees under 
the same award had been required to agree to trade 
offs before a 38 hour week was granted. 
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3, There had been no undue or deliberate delay 
on the part of employers to enable a finding of 
"special circumstances" for the purposes of section 
39(3)(b) of the Act. 

In order to determine this claim it is necessary to 
apply the principles which guide the Commission in the 
exercise of its powers under section 39 of the Act to the 
facts. These principles are dearly set out by the Full 
Bench of the Western Australian Industrial Relations 
Commission in Hospital Salaried Officers Association 
of Western Australia (Union of Workers) and 
Association for the Blind of Western Australia (Inc) and 
Others (62 WAIG 2080). In that matter the Full Bench 
was dealing with an appeal against the Commission's 
refusal to give retrospective effect to amending orders 
varying the rates of pay in two awards to reflect 
movements which had already occurred in an award 
with which there was a well established nexus. 
Although the circumstances in that matter were 
different from those presently before the Commission, 
the principles enunciated by the Full Bench have equal 
application. 

In addressing the matter before it, the Full Bench 
drew attention at the outset to the following statement 
contained in an earlier Full Bench decision reported at 
61 WAIG 1915 (at p. 1916). 

It was for the Commission, being made aware of 
the facts, to exercise its discretion whether to give 
retrospective effect to the award in accordance with 
equity, good conscience and the substantial merits 
of the case. 

The Full Bench went onto refer to that part of the Act 
from which the Commission derives its power to vary 
an award and said— 

It is from section 40 of the Act that the 
Commission obtains its power to order that an 
award be varied. Subsection (4) of that section 
applies to such an order the provisions of section 
39. The provisions of that section which are of 
relevance in the present case are as follows:— 

(2) Subject to subsection (3), the provisions 
of an award have effect on such day or days as 
is or are, respectively, specified in the award. 

(3) The Commission may,by its award, give 
retrospective effect to the whole or any part of 
the award— 

(a) ... 
(b) if, in the opinion of the Commission, 

there are special circumstances 
which make it fair and right so to do, 
but in a case to which paragraph (b) 
applies, not beyond the date upon 
which the application leading to the 
making of the award was lodged in 
the Commission. 

It is clear from those provisions that the 
Commission may give retrospective effect to an 
award or to an order varying an award only if it 
forms the opinion that there are "special 
circumstances which make it fair and right so to 
do". The Act does not specify the circumstances 
which are to be regarded as "special". It expressly 
leaves that question to be decided according to the 
opinion of the Commission. It is clearly an opinion 
which must be formed in the light of the 
circumstances of the particular case on each 
occasion on which the question arises. 

[62 WAIG 2080 (p 2080)] 

It was also pointed out that in forming its opinion 
under section 39(3)(b) of the Act as it was then framed, 
the Commission was assisted by reference to the 
provisions of— 

Section 6 — in which, it was suggested, the 
objects of the Act set out therein encouraged fair 
dealings between employers and unions and the 
preferred use of conciliation; 

Section 26 — which requires the Commission in 
forming its opinion to act according to equity, good 
conscience and the substantial merits of the case 
and with regard for the interests of the persons 
immediately concerned whether directly affected 
or not and, where appropriate, for the community 
as a whole; 

Section 42 [since repealed by the Acts 
Amendment and Repeal (Industrial Relations) Act 
(No. 2) 94 of 1984] — which provided, in substance, 
that every party to an industrial matter endeavour 
to resolve it by amicable discussion and that 
pending the resolution of any such matter 
pursuant to the Act, every employer and union 
concerned refrain from industrial action; and 

Section 43 [also repealed by the Acts 
Amendment and Repeal (Industrial Relations) Act 
(No. 2) 94 of 1984] — which required the 
Commission by all means available in the 
circumstances of the case to settle by conciliation 
all matters before it and to refrain from arbitration 
until it had done so. 

The guidance provided by the repealed sections 42 
and 43 continues to be found in section 32 of the present 
Act and is added to by way of subsection (7) of that 
section which provides that where a matter is to be 
decided by arbitration, the Commission shall 
endeavour to ensure that the matter is resolved on terms 
that could reasonably have been agreed between the 
parties in the first instance or by conciliation. 

As I understand the decision of the Full Bench, the 
provisions of the Act do not of themselves provide 
justification for awarding retrospectivity. The Act 
requires that retrospectivity should only be awarded by 
the Commission if it forms the opinion that there exists 
"special circumstances which make it fair and right so 
to do" and its provisions do no more than provide 
assistance in deciding what circumstances are to be 
regarded as "special". It was pointed out that while 
section 26 reminds the Commission that its primary 
task in determining the question of operative date is to 
decide what date is a fair one to fix, it is only if a 
retrospective date appears to be fair that the question 
arises as to whether the circumstances that make it so 
are "special" for the purposes of section 39(3)(b) of the 
Act. In this context the Full Bench addressed the 
question of the sense in which the word "special" was to 
be understood and said— 

A similar question was considered by the New 
South Wales Commission in Court Session 
(Richards, Beattie and Kelleher, JJ.) when making 
new awards for the steel industry in that State in 
1958 and was resolved in these terms— 

As we understand it, it amounts to this. The 
normal rule to be applied is that an award 
should operate prospectively. If, however, a 
party to a proceeding satisfies the tribunal 
that, in the particular case, it is just and 
equitable that retrospective operation should 
be allowed, then a special position is shown 
which justifies departure from the normal 
rule. It is in this sense that a special case is 
required. 

(1958 AR 603 at p. 661) 
That answer, if applied to section 39, may appear 

to afford too little significance to the word 
"special". However when it is noted that the 
exercise of the Commission's jurisdiction is 
governed by section 26 it is reasonable to suppose 
that Parliament envisaged that in the ordinary or 
normal case the Commission would not be 
confronted with circumstances which compelled it 
to the view that an award should be given 
retrospective effect. On that footing the existence of 
circumstances which, in the Commission's 
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opinion, "make it fair and right" to make a 
retrospective order, might well be seen as 
"special". 

[62 WAIG 2080 (at p. 2081)] 
Having carefully considered all of the material before 

me I have concluded that in the circumstances of this 
particular case it is "just and equitable" that 
retrospectivity should be allowed. The "special" 
position which justifies departure from the "normal" 
rule may be found in the sequence of events between the 
date on which Application No. 674 of 1985 was filed in 
the Commission and the date on which the matter 
proceeded to hearing. These events can be briefly 
summarised as follows— 

On 28 August 1985, Application No. 674 of 1985 
seeking to vary the Cleaners and Caretakers 
(Government) Award No. 32 of 1975 to provide for 
a 38 hour week was filed in the Western Australian 
Industrial Relations Commission. At that point in 
time the vast majority of employees covered by that 
award were subject to 38 hour week agreements 
negotiated with their respective employers. 

On 29 September 1987 the Union wrote to the 
Office of Industrial Relations referring to 
discussions held concerning a 38 hour week and 
four per cent second tier increases for certain 
employees of the State Government Insurance 
Commission, the Crown Law Department and the 
Western Australian Meat Commission. The letter 
contained proposals acceptable to the Union's 
members to minimise the cost of introducing the 38 
hour week and preferred items for negotiation to 
achieve the four per cent second tier increase. That 
letter also proposed the operative dates for the 
introduction of the 38 hour week now claimed. 

On 18 November 1987, the Office of Industrial 
Relations responded to the Union's letter of 29 
September informing it that its proposals were 
being examined by the Office of Industrial 
Relations and the employers affected. The 
response suggested that a meeting be convened 
once the Union's proposals had been assessed and 
that the application now subject to these 
proceedings be used as the vehicle to progress the 
matter. As a consequence of that letter it is said by 
the Union that it took steps on 26 November 1987 to 
request a date ofhearing for Application No. 674 of 
1985. At the time the parties were unaware that 
there were approximately 30 employees of the 
Department for Community Services subject to the 
Cleaners and Caretakers (Government) Award 
also still working a 40 hour week. In fact it was 20 
June 1988 before this group of employees were 
included in discussions between the parties. 

The matter first came before the Commission by 
way of conference on 12 February 1988. At that 
conference it was indicated that the parties were in 
substantial agreement. The major item in dispute 
at that time was said to be the operative date. The 
conference was adjourned on the basis that the 
parties would continue to meet and attempt to 
resolve the outstanding issues. In the result, a 
number of discussions were held, correspondence 
was exchanged and a further conference was held 
before the Commission on 30 March 1988 without 
agreement being reached. At the conference held 
on 30 March the parties were informed that the 
matter would be set down for hearing on the first 
available date (7 July 1988) and would be 
determined by the Commission if the parties had 
not by then resolved their differences. 

On 13 May 1988 the Union wrote to the 
Commission asking that the matter proceed to 
hearing. Attached to that letter was a schedule 
reflecting the variation sought. A further meeting 
was held between the parties on 20 June 1988 which 
did no more than confirm that further conciliation 
would be to no avail. 

This sequence of events is not disputed by Mr 
Edwards for the Respondent employers except in two 
respects. Firstly he says that the Office of Industrial 
Relations in fact put a counter proposal to the Union's 
Application No. 674 of 1985 in February 1987 but that 
was not responded to in any way until raised again by 
the Office of Industrial Relations in its 18 November 
1987 response to the Union's letter dated 29 September 
1987. Secondly it is said that the Union's letter dated 2 
February 1988 addressed the question of the four per 
cent second tier increase only and did not raise the 
question of the 38 hour week. 

While not referred to by either of the parties in their 
submissions, I think it is also relevant to note that the 
Commission's records show that on 28 October 1987 the 
Acting Registrar of the Commission wrote to the Union 
requesting advice as to its intentions in respect of 
Application No. 674 of 1985, as it had not been acted 
upon since filed in August 1985. In this context I am 
bound to observe that the onus rests with the applicant 
to prosecute its claim and if the mechanisms available 
under the Act to do that are not utilised, the applicant 
must share the blame for any delays which occur. On 
the other hand, any stand by the Respondent in 
opposition to a claim without justification or for the 
purpose of simply delaying the inevitable is a matter 
that I would regard as relevant to considerations 
concerning the exercise of discretion under section 
39(3)(b) of the Act. In this case, although the Union took 
some considerable time to act upon its claim, a proposal 
was before the Office of Industrial Relations in its 
capacity as agent for the Respondent employers in 
September 1987 and the cost offsets proposed at that 
time are no different to those which are now accepted. It 
is clear from this that the matter could have and should 
have been resolved more expeditiously than it has. 

I am cognizant of Mr Edwards' submission that 
retrospective application of the 38 hour week is 
inappropriate because of the requirement of the State 
Wage Principles that the cost of reduced working hours 
is to be minimised by cost offsets. I accept that to be the 
normal rule to be followed. I also accept that it is a rule 
that should not be set aside only on the basis of a nexus 
argument such as that put by Ms Jackson. However, 
there is precedent for applying a retrospective date of 
operation for the introduction of that 38 hour week in 
the decision of the Commission in Court Session in 
Federated Miscellaneous Workers' Union of Australia, 
Hospital Service and Miscellaneous, WA Branch and 
Slow Learning Children's Group of Western Australia 
(Inc) (66 WAIG 401). In the matter now before me the 
cost of implementing the 38 hour week in the State 
Government Insurance Commission the Crown Law 
Department and the Western Australian Meat 
Commission is $14 000 in a full year without trade offs 
and $2 500 in a full year with trade offs. Although no 
costings were provided for the Department of 
Community Services, advice provided by the 
Department subsequent to the hearing estimated the 
full year cost for that Organisation, without cost offsets, 
to be in the vicinity of $7 000. This would be reduced by 
the savings associated with trade offs yet to be 
negotiated. I do not consider that these costs, when 
viewed in the context of total labour costs for the 
organisations concerned, are sufficient to cause me to 
set aside my finding of special circumstances justifying 
retrospectivity. 

Having concluded the existence of a "special" 
position to justify departure from the "normal" rule in 
this particular case, it remains only to decide what date 
should be fixed. For this I accept the guidance provided 
by the Act and look to, amongst other things, what 
"could reasonably have been agreed between _ the 
parties in the first instance or by conciliation". Given 
the sequence of events earlier related I find that both 
parties must share part of the responsibility for the 
delay in finalising both the variation of the award 
sought by Application No. 674 of 1975 and the 38 hour 
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week negotiations for the employees not already subject 
to individual agreements. I also find that there is no 
reason why, given that the cost offsets finally agreed 
were those first proposed in September 1987, 
negotiations could not have been finalised the matter 
came before the Commission by way of conference on 
12 February 1988 and some time soon after the letter 
from the Office of Industrial Relations to the union 
dated 18 November 1987.1 therefore determine that the 
operative date for the award variation sought should be 
from the commencement of the first pay period on or 
after 1 January 1988. 

I also find that there is no good reason to distinguish 
the employees of the Department of Community 
Services because they were 'forgotten" by the parties. 
The same operative date should therefore apply to those 
employees, subject to negotiations on cost offsets being 
finalised, forthwith in terms acceptable to the 
Commission. 

The parties are directed to prepare a Schedule which 
reflects the Schedule dated 6 July 1988 submitted by the 
Union in the course of its submissions and varied by 
agreement between the parties during proceedings. The 
provisions contained in the Schedule are to operate in 
conjunction with individual agreements for each of the 
employing authorities covered by the award and 
submitted for the Commission's records. 

Appearances: Ms S. Jackson appeared on behalf of 
the applicant. 

Mr G. Edwards appeared on behalf of the 
respondent. 

3. Clause 7. — Hours: Delete this clause and insert 
the following in lieu: 

7.—Hours. 
(1) (a) Except as hereinafter provided, the 

ordinary hours of work shall be 38 per week in five 
days of eight hours each Monday to Friday 
inclusive. 

(b) (i) Except as otherwise provided the daily 
spread of hours shall be 6.00 a.m. to 7.00 
p.m. 

(ii) Full-time cleaners who go to work twice 
a day: 6.00 a.m. to 10.30 a.m. and 2.30 
p.m. to 7.00 p.m. 

(iii) Part-time cleaners who go to work twice 
a day: 6.00 a.m. to 9.00 a.m. and 3.30 p.m. 
to 7.00 p.m. 

(iv) Lift attendants: 8.30 a.m. to 5.30 p.m. 
(v) Attendants and ushers: 8.00 a.m. to 5.00 

p.m. 
(c) Ordinary hours shall be worked within a 20 

day cycle of eight hours on the first 19 days in each 
cycle with 0.4 of one hour of each such day worked 
accruing as an entitlement to take the 20th day in 
each cycle as a paid day off as though worked. 

(2) (a) The ordinary hours of work for rostered 
employees shall not exceed an average of 38 per 
week over a rostered cycle and shall be worked 
between the hours of 6.00 a.m. and 6.00 p.m. on any 
of the seven days of the week. 

(b) The length of the cycle during which the 
ordinary hours may be worked to give an average of 
38 shall be determined by agreement between the 
employer and the Union or failing agreement by a 
Board of Reference. 

(c) Rostered employees shall be entitled to 12 
paid days' off in every 12 months in accordance 
with subclause (4) of Clause 30. — Rostered Day 
Off (38 Hour Week). 

(3) Each employee referred to in subclause (2) of 
this clause shall, in eveiy seven consecutive days, 
be granted two consecutive days off duty, provided 
that this subclause shall be deemed to be complied 
with if the employee is granted the equivalent of six 
days off duty in every period of three weeks. 

(4) An employee other than a security attendant 
shall be entitled to a meal break of not less than 30 
minutes and not more than one hour each day. No 
employee shall be required to work for more than 
five consecutive hours without a meal break. 
Provided that if an employee is required to work 
during his/her meal break he/she shall be paid at 
overtime rates until a meal break is taken. 

(5) (a) There shall be no fixed spread of hours 
for caretakers who may be required to be on duty 
on any day of the week, but no caretaker shall be 
called upon to perform cleaning or supervision of 
cleaning work in excess of 38 hours per week. 

(b) Caretakers shall be allowed adequate meal 
breaks and rest periods by arrangement between 
the employer and the employee. 

(c) Caretakers shall not be deemed to be 
working on Saturdays and/or Sundays when they 
are required to open and close classrooms, halls or 
other school facilities for which they are entitled to 
the allowances prescribed in Clause 11. — Special 
Rates and Provisions of this award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Vary Award. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Hon Premier of Western Australia and Others. 
No. 674 of 1985. 

Cleaners and Caretakers Cleaning (Government) 
COMMISSIONER R.N. GEORGE. 

28th day of February 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
applicant and Mr G. Edwards on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Cleaners and Caretakers (Government) 
Award No. 32 of 1975 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
January 1988. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title "29. First Aid" add the number and 
title "30. Rostered Day Off (38 Hour Week)". 

2. Clause 5. — Definitions: Delete subclauses (5) and 
(6) of this clause and insert the following in lieu: 

(5) "Part-time Employee" shall mean an 
employee engaged by the week and who regularly 
works a lesser number of hours than 38. 

(6) "Shift Employee" shall mean an employee 
who is rostered to work outside the ordinary hours 
of work as prescribed by Clause 7. — Hours of this 
award. 

(7) "Rostered Employee" shall mean an 
employee who is rostered to work day shift on any 
of the seven days of the week in accordance with 
Clause 7. — Hours of this award. 
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(8) "Casual Employee" shall mean an employee 
who is engaged to work for less than one week (38 
hours). 

(6) The ordinary working hours of security 
attendants shall be 76 per fortnight, such hours to 
be worked in not more than 12 shifts per fortnight 
and not more than 10 hours in any one shift and not 
more than one shift in every 24 hours. The 
employer may fix the number and duration of such 
shifts and the employee shall be given 48 hours' 
notice of any change of such shift, such hours to be 
worked in not more than 10 shifts per fortnight. 

(7) Lift attendants shall be allowed, at the 
convenience of the employer, a 15 minute interval 
without loss of pay during each half shift. 

(8) There shall be no fixed spread of hours for 
car park attendants. Provided that the ordinary 
working hours of car park attendants shall be 76 
per fortnight to be worked in not more than 10 
shifts per fortnight of eight hours each and not 
more than one shift in every 24 hours. 

4. Clause 29. — First Aid: After this clause insert a 
new clause as follows: 

30. — Rostered Day Off (38 Hour Week). 
(1) The rostered day off provided for in 

subclauses (1) and (2) of Clause 7. — Hours of this 
award shall be observed to suit the circumstances 
of the employer concerned. Provided that subject 
to subclause (3) of this clause, the rostered day off 
will normally be the first or last working day of the 
working week. 

(2) The calendar year will be divided into 13,20- 
day work cycles. During the year employees will be 
required to take one period of their annual leave to 
include the rostered day off duty for that particular 
work cycle. There will be no additional pay or leave 
in lieu of that rostered day off. Employees who have 
additional leave in lieu will only lose one rostered 
day off duty while on annual leave. 

(3) Where to meet the needs of the employer, an 
employee is required to work on his/her rostered 
day off as provided for in subclause (1) or (2) of 
Clause 7. — Hours of this award, no overtime will 
be paid and that employee will be re-rostered for 
another day off duty within 10 working days. The 
re-rostered day will be the first or last working day 
of the working week unless another day is agreed 
between the parties. 

(4) Employees who work a three-week roster will 
be rostered off duty on three occasions in a 12 week 
cycle. The rostered days off shall be on a Friday 
preceding the normal rostered weekend off duty 
and shall occur after three weeks, three weeks and 
six weeks. 

(5) The employer is responsible for the 
preparation and maintenance of the roster. 

(6) There will be no rostered day off duty 
applicable to employees whilst on long service 
leave nor any credit accumulated for such periods 
of leave. 

(7) Where an employee is rostered off duty on a 
particular day, he will not be entitled to claim either 
sick leave or compassionate leave in substitution 
for the rostered day off. 

(8) An employee on workers' compensation: 
(a) For a period of less than one complete 20 

day work cycle shall accrue time towards 
a rostered day off. 

(b) For periods of one or more complete 20 
day work cycle shall not accrue time 
towards a rostered day off. 

(c) For a period of less than one complete 20 
day work cycle and a rostered day off falls 
within the period, the employee will not 
be re-rostered for an additional day off. 

(9) There will be no rostered days off duty 
applicable to employees whilst on workers' 
compensation, or leave without pay. 

(10) An employee shall accrue an entitlement of 
24 minutes per day whilst on sick leave towards his 
rostered day off. However, his sick leave 
entitlement will be debited by eight hours. 

(11) No higher duties allowances will be 
payable to employees when required to act in 
another position whilst the permanent occupant is 
on a rostered day off duty. 

(12) There will be no entitlement to payment for 
time accrued towards a rostered day off on either 
termination or dismissal, nor will there be any 
requirements to accumulate a full credit prior to 
being entitled to a rostered day off. 

(13) Overtime provisions will not apply until 
after eight hours have been worked on each day, or 
in the case of part-time employees until after the 
hours normally worked on that day. 

(14) Implementation of the 38 hour week for 
full-time employees shall be applied to part-time 
employees on a proportional basis. 

(15) Any dispute concerning rosters shall be 
referred to a meeting of the employer and the 
Union. 

(16) There will be no rostered days off duty 
applicable to employees whilst on leave without 
pay. 

(17) The provisions of this clause do not apply to 
casual employees. 

CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD No. 38 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23. 

Federated Clerks' Union of Australia 
Industrial Union of Workers WA Branch 

and 
Cockburn Cement Ltd. 

No. 1510 of 1988. 
Clerks Cement Manufacturing 

COMMISSIONER C.B. PARKS. 
18th day of January 1989. 

Order. 
HAVING heard Ms J. Barnesby on behalf of the 
applicant and Mr J. Sargeant on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and having satisfied itself that the terms of the State 
Wage Case Principles which issued on 9 September 
1988 have been complied with, and with the consent of 
the parties, hereby makes an order in the terms of the 
attached Schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

This Order shall be known as the Clerks' (Cockburn 
Cement Limited) Additional Rates Order 1989 and 
shall replace Order No. 634 of 1986. 
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2—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Additional Rates. 

3.—Area and Scope. 
This Order shall operate within the premises 

occupied and controlled by Cockburn Cement Limited 
and shall apply to employees employed therein who are 
bound by the terms and conditions of the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 
of 1947 as amended. 

4.—Term. 
This Order shall operate from the beginning of the 

first pay period commencing on or after 18 January 
1989. 

5—Additional Rates. 
In addition to the wage rates prescribed by the Award 

named in Clause 3.—Area and Scope of this Order, the 
employer shall pay the following rate to all employees 
classified herein and such additional rates shall be 
deemed part of the ordinary wage rates for all purposes 
of the aforementioned Award — 

(1) Adult Employees (25 years of age or over): 
Per Week 

(a) Less than six months 52.05 
Six months and over but less 

than 15 months 55.90 
15 months and over but less 

than 24 months 60.10 
24 months and over but less 

than 36 months 64.15 
36 months and over but less 

than 48 months 67.05 
48 months and over but less 

than 60 months 69.20 
60 months and over 69.85 

(b) Skill and Responsibility: 
Grade 1 Nil 
Grade 2 Nil 
Grade 3 10.70 
Grade 4 26.05 

(2) Adult Employees (under 25 years of age): 
Employees under the age of 25 years shall be 
paid the following percentages of the amounts 
prescribed in subclause (1) of this clause — 

% 
21 years of age 35 
22 years of age 60 
23 years of age 80 
24 years of age 95 

(3) Junior Employees: Junior employees shall be 
paid the following percentages of the 
appropriate amounts applicable to a 21 year old 
employee. 

% 
15 years of age 40 
16 years of age 50 
17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 

CONTRACT CLEANERS 
AWARD No. A6 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Vary Award. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service 

and Miscellaneous WA Branch 
and 

Kleenpane Cleaning Service and Others. 
No. 299 of 1988. 

Cleaners Contract Cleaning 
COMMISSIONER R.N. GEORGE. 

31st day of January 1989. 

Right of entry — time and wages record — agreement 
reached for starting and finishing times to be 
shown in records — additional claim by union for 
records to show location of each employee's work 
— Commission satisfied that nature of industiy 
warrants such a provision and that its inclusion is 
inconsistent with the purpose of the time and 
wages record — right reserved to employers to seek 
variation to or cancellation of the requirement to 
record work location if an abuse of such 
information is demonstrated. 

Reasons for Decision. 
THE COMMISSIONER: This matter involves an 
application to vary subclause (1) of Clause 15.—Time 
and Wages Record, of the Cleaners (General and 
Window) Contractors Award No. 3 of 1968, (now 
replaced by the award known as the Contract Cleaners 
Award No. A6 of 1985) to require that the location of 
each employee's work and the starting and finishing 
times of hours worked each day, be shown in the time 
and wages record held by each employer for inspection 
by a duly accredited official of the Union. 

It was confirmed in the course of proceedings before 
the Commission that the parties are in agreement on the 
variations sought except for that part which refers to the 
location of each employee's work. In this regard the 
Respondent employers put forward a counter proposal 
that it be a requirement of the Award that the record 
show simply that work is being carried out at more than 
one location. The counter proposal contemplates that 
any authorised person inspecting the record would then 
be in a position to seek further information to assess 
whether the fares and travelling provisions under 
Clause 19.—Fares Travelling Time and Transport are 
being complied with, but for no other purpose. 

In making out the case for the Applicant Union, Mr 
Kirkpatrick submitted that the variation is necessary to 
enable appropriately accredited officials of the Union 
to properly exercise their legitimate role of assessing 
award compliance. By way of example, Mr Kirkpatrick 
referred to allowances payable under Clause 18.— 
Special Rates and Conditions and Clause 19.—Fares 
Travelling Time and Transport, to illustrate that such a 
provision would enable a judgment to be made about 
whether there was a possibility of an award breach 
which could then be followed up by way of direct 
enquiry. In the absence of such a provision, it was said, 
it is necessary to question the employer about each of its 
employees and this is considered unsatisfactory for a 
number of reasons. 

It was also said by Mr Kirkpatrick that the nature of 
the cleaning industry, like the security industry, is such 
that it encourages parties to act in breach of awards and 
that many employees, out of either fear or ignorance, 
are not inclined to raise with the Union concerns about 
award matters. 

It was finally asserted that such a provision would be 
an advantage to employers in the industry generally as a 
number of them already record the work location of 
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their employees in their time and wages records and an 
award provision in the terms sought would ensure that 
this practice would be followed by all employers, with 
the consequence that commercial advantages would be 
more difficult to achieve through actions in breach of 
awards. 

Under cross-examination Mr Kirkpatrick denied 
that the principal reason behind the application was to 
obtain information to assist the Union with its 
objectives in recruiting new members. He 
acknowledged that in years past there had been some 
problems between the union and employers in the 
industry which raised allegations of interference with 
cleaning contracts and favouritism shown to some 
employers. However, he strongly asserted that this had 
not been the case in recent years. He further gave 
assurances that the commercial confidentiality of the 
information that would be made available if the claim 
was granted would be respected and that it would not be 
used by the union for improper purposes. 

The argument by Mr O'Connor on behalf of the 
Respondent employers against that part of the claim 
which is in dispute may be summarised as follows: 

1. Award provisions relating to time and wages 
records exist only for the purpose of ensuring 
employee entitlements and the compliance of 
the parties with the award. Such provisions are 
not in the award to facilitate the Union in 
obtaining information about contractors and 
their businesses or in its recruitment of Union 
members and this is believed, in part, to be the 
motivation behind the Union's claim. 

2. It is not necessary for the purpose of 
identifying award breaches or ensuring 
compliance with the award to require 
employers to include the location of an 
employee's work in the time and wages 
record. 

3. The majority of the Commission's awards 
examined do not include such a 
requirement. 

4. Insufficient reason had been given by the 
Union to justify the inclusion in the award of 
the provision sought. 

5. Access to such information should not be 
generally available for security reasons. 

6. Information about an employee's location 
would not be of assistance to the union in most 
cases as access to sites is restricted and 
officials would not be able to enter the sites to 
investigate any suspicions of award breaches 
gained from an examination of the time and 
wages records. 

7. Information about an employee's work 
location can be obtained by the Union simply 
asking that it be provided by the employer 
concerned and if such information is denied, 
by taking the matter up through the Western 
Australian Industrial Relations Comm- 
isison. 

Mr O'Connor's submissions were supported by 
evidence adduced from Mr J.B.D. Wools speaking on 
behalf of his own company and the Master Cleaners 
Guild. The evidence called sought to demonstrate the 
limited benefit that would be derived from such a 
provision by the Union in the exercise of its legitimate 
role. Under cross-examination Mr Wools raised the 
issue of alleged misuse by Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, Western Australian Branch officials of 
their position which was said to cause the industry to 
hold concerns about revealing information that could 
be commercially sensitive. 

Neither party referred to any case law or precedent 
that would assist in the determination of the matter in 
dispute. 

Having carefully considered all of the material before 
me I have formed the view that the nature of the industry 
subject to the application now before the Commission 
warrants the inclusion of the employee's work location 
in the time and wages record referred to in Clause 15 of 
the Award. My view is influenced by the fact that the 
workforce in this industry is scattered and work in 
circumstances where it is difficult, as indicated in the 
evidence for both the Applicant Union and the 
Respondent employers, for the Union to obtain access 
to employees. 

I am satisfied that the provision sought is consistent 
with the purpose of the time and wages record provided 
for under the award. It would facilitate the efficient 
exercise by the Union of its legitimate role of ensuring 
award compliance and should, if properly utilised, 
reduce the time and disputation that may otherwise 
result from the need to ask employers to provide specific 
information in relation to each of its employees. 

I am also cognizant of the fact that a number of 
employers, some of them employers of significant 
numbers of employees, already make available 
information about work location of their employees 
through their time and wages records. Mr Wools, in his 
evidence, confirmed that such information is already 
available to the Union for the 500 employees of the 
company of which he is a Director. He also conceded 
under cross-examination that to date he is unable to 
point to any problems arising out of that information 
being available. His concerns in this regard appear to be 
related to experiences some years ago which cause him 
to doubt that the information will be treated 
confidentially and not misused. 

In granting the Union's claim in this matter, I am 
mindful of the concerns expressed on behalf of the 
Respondent employers and the Master Cleaners Guid 
about the possible misuse of information relating to the 
location of contracts if it becomes generally available. 
The concerns expressed, however, arise out of incidents 
that occurred some years ago or related to matters where 
doubt exists on the evidence before the Commission as 
to the true facts. Nevertheless the concerns are real and 
the information available could conceivably be 
misused in the ways alluded to in the case put in 
opposition to the claim. For this reason I intend that a 
further provision be included in Clause 15.—Time and 
Wages Records, of the Award, to reserve to the 
Respondent parties the right to seek the variation or 
cancellation at any time of the requirement to record 
the location of an employee's work, if it can be 
demonstrated that there has been an abuse of the 
information thereby made available. 

The parties are directed to prepare an amended 
schedule to reflect this decision and the matters already 
agreed. 

Appearances: Mr M. Kirkpatrick on behalf of the 
Applicant. 

Mr M. O'Connor on behalf of the Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Vary Award. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service 

and Miscellaneous WA Branch 
and 

Kleenpane Cleaning Service and Others. 
No. 299 of 1988. 

CONTRACT CLEANERS 
AWARD No. A6 of 1985. 

Cleaners Contract Cleaning 
COMMISSIONER R.N. GEORGE. 

10th day of March 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Mr M. O'Connor on behalf of the 
Respondents, the Commisison, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Contract Cleaners Award No. A6 of 
1985 be varied in accordance with the following 
Schedule and that such variation shall take effect 
as from the beginning of the first pay period 
commencing on or after the 10th day of March 
1989. 

(Sgd.) R.N. GEORGE, 
IL.S.l Commissioner. 

Schedule. 
Clause 15.—Time and Wages Record: Delete this 

clause and insert the following in lieu: 
15.—Time and Wages Record. 

(1) Each employer shall keep a time and wages 
record showing the names and addresses of each 
employee, the nature of his work, the location of the 
work, the hours worked each day, the starting and 
finishing times of those hours, and the wages and 
allowances paid each week. Any system of 
automatic recording by means of a machine shall 
be deemed to comply with this provision to the 
extent of the information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the 
Union during the usual office hours, at the 
employer's office or other convenient place, and he 
shall be allowed to take extracts therefrom. The 
employer's works shall be deemed to be convenient 
place for the purpose of this paragraph, and if for 
any reason the record be not available at the works 
when the official calls to inspect it, it shall be made 
available for inspection within 12 hours either at 
the employer's office or at the works. The 

. inspection of the records is to be conducted in such 
a manner that it does not interfere unduly with the 
conduct of the employer's business. 

(3) (a) The age of junior employees shall be 
recorded when paid at junior rates of pay. 

(b) If requested by the employer a junior 
employee shall state his age in writing. No 
employee shall have any claim upon an employer 
for additional pay in the event of the age of the 
employee being wrongly stated. If any junior shall 
wilfully mis-state his age he alone shall be guilty of 
a breach of this award and in the event of an 
employee having received a higher rate than that to 
which he was entitled he shall make restitution to 
the employer. 

(4) Leave is reserved to any employer party to 
this award to seek the variation or cancellation of 
the provision in subclause (1) hereof which 
requires an employee's work location to be 
disclosed to the Union, if it can be shown that the 
information thereby obtained by the Union official 
has been used for purposes other than seeking or 
ensuring compliance with this award. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD No. 29,30 and 31 of 1961 and No. 3 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Vary Award. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch) and Others 

and 
Hon. Minister for Works and Others. 

No. 1464 of 1988. 
Various Occupations Government (Metal Trades) 

COMMISSIONER R.N. GEORGE. 
28th day of February 1989. 

Order. 
HAVING heard Mr M. Hemery on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch) and the Australasian 
Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, Western Australian 
Branch, Mr B. Harwood on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Mr J. Ross on behalf of the Respondents 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Engineering Trades (Government) 
Award No. 29,30 and 31 of 1961 and No. 3 of 1962 be 
varied in accordance with the following Schedule 
and that such variation shall take effect with 
respect to Clause 17.—Car Allowance as from the 
beginning of the first pay period commencing on 
or after 1 July 1988 and for the balance of the 
Schedule as from the beginning of the first pay 
period commencing on or after the 20th day of 
December 1988. 

(Sgd.) R.N. GEORGE. 
[L.S.I Commissioner. 

Schedule. 
1. Clause 17.—Car Allowance: Delete subclauses (3) 

and (5) of this clause and insert in lieu:— 
(3) A year, for the purpose of this clause, shall 

commence on the 1st day of July and end on the 
30th day of June next following. 
Rates of Hire for use of Employee's Own Vehicle on Employer's Business 

Motor Car 
Area and Details Engine Displacement 

(in cubic centimetres) 
Distance travelled 
each year on 
employer's business 

Over Over 1 600 cc- 
2 600 cc 2 600 cc 

cents cents 
per km per km 

1 600 cc 
and under 

cents 
per km 

Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.3 
Rest of the State 43.8 38.2 33.2 
Motor Cycle (in all areas) 14.3 cents per km 
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(5) The allowances prescribed in this clause 
shall be varied in accordance with any movement 
in the allowances in the Public Service Motor 
Vehicle Allowances Consolidated Award 1986. 

2. Clause 18. — Fares and Travelling Allowances: 
Delete paragraphs (a), (b) and (c) of subclause (1) and 
insert in lieu:— 

(a) On places within a radius of 50 km from the 
General Post Office, Perth — $8.70 per day; 

(b) For each additional kilometre to a radius of 
60 km from the General Post Office, Perth — 
44 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) 
work performed at places beyond a 60 km 
radius from the General Post Office, Perth 
shall be deemed to be distant work unless the 
employer and the employee with the consent 
of the Union, agree in any particular case that 
the travelling allowance for such work shall be 
paid under this clause in which case an 
additional allowance of 44 cents per kilometre 
shall be paid for each kilometre in excess of 
the 60 km radius. 

3. Clause 19. — Distant Work — Construction: 
Delete subclauses (6) and (7) of this clause and insert in 
lieu:— 

(6) An employee to whom the provisions of 
subclause (1) of this clause apply shall be paid an 
allowance of $17.50 and for any weekend that he 
returns to his home from the job but only if— 

(a) he advises the employer or his agent ofhis 
intention no later than the Tuesday 
immediately preceding the weekend in 
which he so returns; 

(b) he is not required to work during that 
weekend; 

(c) he returns to the job on the first working 
day following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 

(7) Where an employee supplied with board and 
lodging by his employer, is required to live more 
than 800 m from the job, he shall be provided with 
suitable transport to and from that job or be paid 
an allowance of $7.70 per day provided that where 
the time actually spent in travelling either to or 
from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Vary Award. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others 

and 
Hon Minister for Works and Others. 

No. 857 of 1988. 
Various Occupations Engineering Trades 

(Government) 
COMMISSIONER R.N. GEORGE. 

24th day of October 1988. 

Reasons for Decision. 
THE COMMISSIONER: On 19 September 1988, 
having received the necessary commitments in 
accordance with the State Wage Case decision of 9 

September 1988 in Matter No. 730 of 1988, the 
Engineering Trades (Government) Award Nos. 29, 30 
and 31 of 1961 and 3 of 1962 was varied to provide for a 
three per cent increase in wages and work related 
allowances from 19 September 1988 and a further 
increase of $10.00 per week with effect from 19 March 
1988. By agreement between the parties^ the Curtin 
University of Technology, Murdoch University, the 
University of Western Australia and the Western 
Australian College of Advanced Education were 
excluded from the effect of the variation to allow for 
further discussions to take place on operative dates for 
those institutions. The proceedings were adjourned to 
allow those discussions to take place. 

At a further hearing held on 28 September 1988, the 
Applicant Unions confirmed that commitments given 
on 19 September 1988 applied equally to the tertiary 
institutions and asked that the rates of pay and relevant 
allowances for employees of those institutions subject 
to the Engineering Trades (Government) Awards Nos. 
29,30 and 31 of 1961 and 3 of 1962 also be increased by 
three per cent and $10.00. However, the question of 
operative date remained in issue. 

For the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and the 
Australasian Society of Engineers. Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch it was indicated that 
agreement had been reached on an operative date of 13 
October 1988 for the three per cent and 13 April 1989 for 
the $10.00. However. Mr Hemery for the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth was not in a position to 
confirm such an agreement and the Commisison was 
asked to determine the matter. 

In the argument that followed. Mr Hemery submitted 
firstly that the pattern followed by the Commission had 
been that in the absence of any agreement to the 
contrary, the date of proceedings before the 
Commission was accepted as the operative date for the 
three per cent with the $10.00 being payable six months 
thereafter. Secondly, it was said that it was for the 
Respondent tertiary institutions to establish that a later 
date was justified; and finally that the employees 
concerned had already suffered a delay in comparison 
with other employees under the same award by being 
excluded from the increases ratified by the Commission 
on 19 September 1988 to have effect from that same 
date. 

For the Respondent tertiary institutions it was argued 
that the funds for these institutions are fixed at the 
beginning of each year and supplementation is limited 
by a formula which has regard for the date and 
quantum of salary increases determined by the 
Australian Conciliation and Arbitration Commission 
for Commonwealth Public Servants. The relevant dates 
in respect of the increases arising out of the 12 August 
1988 National Wage Decision (Print H 4000) are 13 
October 1988 and 13 April 1989. Any increase arising 
out of the State Wage Decision handed down on 9 
September 1988 in Matter No. 730 of 1988 (unreported) 
effective from a date earlier than 13 October 1988 would 
therefore result in costs not covered by the 
Commonwealth supplementation payments which 
would need to be offset against the allocation of funds 
for the following year. A copy of the Curtin U niversity of 
Technology No. 2 Account was presented to the 
Commission (Exhibit A) to show that on current figures 
it is estimated that at 31 December 1988, there will be an 
amount overdrawn of $245 621 to be offset against the 
1989 funds allocation. This figure does not include 
additional costs that would be incurred as a result of any 
increase in rates of pay effective prior to 13 October 
1988. 

Further it was said that while the number of 
employees subject to the instant application are 
relatively low, the number of general staff for whom the 
Commonwealth Government would not fund increases 
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until 13 October 1988 under the supplementation 
formula, is considerable. As an example the 
Commisison was told that the total number for 
Murdoch University is approximately 750 and for the 
Western Australian College of Advanced Education the 
number is approximately 450. 

The Commission was also informed that apart from 
small numbers of building workers for whom an 
increase had already been granted, agreements had 
been reached or were being negotiated with other 
unions covering general staff of the Respondent tertiary 
institutions with a viewto ensuring a common operative 
date no earlier than 13 October 1988 for the three per 
centand 13 April 1989 for the $10.00. This was said to be 
consistent with the approach adopted by the New South 
Wales Commisison, which had awarded an operative 
date of 13 October 1988 for the same category of 
employees. Decisions had been reserved in respect of 
similar arguments put on the same question before the 
South Australian and Victorian industrial tribunals. 

Finally, it v/as said for the Respondent tertiary 
institutions that a date of 13 October 1988 would be 
consistent with the intentions of both the National and 
State Wage Case decisions and with the factors to be 
taken into account in any arbitration on the question of 
operative date. It also provided, with the exception of 
the Western Australian College of Advanced 
Education, a "gap" between increases consistent with 
that determined by the Full Bench of the Australian 
Conciliation and Arbitration Commission for 
academic staff (Print H 4405). In the case of the Western 
Australian College of Advanced Education, the 
operative date for the four per cent second tier increase 
under the Restructuring and Efficiency Principle is 24 
August 1988. Although this results in a lesser gap than 
that applicable to the other tertiary institutions where 
the second tier increases were implemented from 
around early July 1988, no argument was put in the 
course of submissions that the Western Australian 
College of Advanced Education should be 
distinguished in respect of the operative date for the 
increases arising out of the 9 September 1988 State Wage 
Case decision. 

I am also aware that in a matter involving the 
Transport Workers Government Award the 
Commission, differently constituted, in dealing with a 
similar argument, determined that increases under the 
Structural Efficiency Principle for employees of the 
tertiary institutions subject to that award, would apply 
from 13 October 1988 and 13 April 1989. (Matter No. 936 
of 1988 — unreported.) 

In all of the circumstances I accept that the argument 
for the Respondent tertiary institutions is the more 
compelling and therefore determine that for those 
institutions the dates of operation of the variation 
effected by the order to be made in respect of this 
application will be on and from 13 October 1988 and 13 
April 1989 respectively. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation Pursuant to the 

Structural Efficiency Principle. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

The Honourable Minister for Works 
and Services and Others. 

No. 857 of 1988. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD Nos. 29, 30 and 31 of 1961 and No. 3 of 1962. 
Various Occupations Tertiary Institutions 

(Government) 
COMMISSIONER R.N. GEORGE. 

19th day of September 1988. 

Order. 
HAVING heard Mr R. Handmer on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia, Ms D. Blaskett on behalf of the 
Australian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch. Mr M. Hemery on behalf 
of the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Mr J. Miller on 
behalf of the WA College of Advanced Education and 
Murdoch University, Mr R. Slater on behalf of the 
University of Western Australia. Mr G. Cole on behalf 
of Curtin University of Technology and Mr J. Ross on 
behalf of all other respondents, the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979, and having been satisfied that the 
applicants have formally committed themselves to co- 
operate in a review of the Award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
unil 1 July 1989 the applicants will not pursue any extra 
claims, award or overaward except when consistent 
with the State Wage Principles, and with the consent of 
the parties, hereby orders— 

That the Engineering Trades (Government) 
Award Nos. 29,30 and 31 of 1961 and No. 3 of 1962 
be amended 

(1) in accordance with the following 
Schedule A to provide for the inclusion of 
the applicant's "no extra claims" commit- 
ment with effect from 19 September 1988 
and the provisions of paragraph 4 of the 
General Order No. 730 of 1988 dated 14 
September 1988. 

(2) by increasing the wage rates applicable 
immediately prior to the date of this 
Order by three per cent in accordance 
with the rates specified in Columns A of 
the following Schedule to take effect on 
and from 13 October 1988 for the WA 
College of Advanced Education, 
Murdoch University, the University of 
Western Australia and Curtin University 
of Technology, and on and from 19 
September 1988 for all other 
respondents. 

(3) by increasing allowances which relate to 
work or conditions applicable 
immediately prior to the date of this 
Order by three per cent in accordance 
with the rates specified in the following 
Schedule to take effect on and from 13 
October 1988 for the WA College of 
Advanced Education, Murdoch 
University, the University of Western 
Australia and Curtin University of 
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Technology, and on and on and from 19 
September 1988 for all other 
respondents. 

(4) by increasing the wage rate resulting from 
the increase specified in paragraph (2) of 
this Order by a flat amount of $10.00 per 
week in accordance with the rates 
specified in Columns B of the following 
Schedule to take effect on and from 13 
April 1989 for the WA College of 
Advanced Education, Murdoch 
University, the University of Western 
Australia and Curtin University of 
Technology, and on and from 19 March 
1989 for all other respondents. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 13.—Overtime: Delete subclause (3)(f) and 

subclause (3)(i) and insert in lieu: 
(3) (f) Subject to the provisions of paragraph (g) 

of this subclause, an employee required to work 
overtime for more than one hour shall be supplied 
with a meal by the employer or be paid $5.00 for a 
meal, and if, owing to the amount of overtime 
worked, a second or subsequent meal is required he 
shall be supplied with each such meal by the 
employer or be paid $3.40 for each meal so 
required. 

(3) (i) An employee required to work 
continuously from midnight to 6.30 a.m. and 
ordered back to work at 8.00 a.m. the same day shall 
be paid $2.28 for breakfast. 

2. Clause 16.—Special Rates and Provisions: Delete 
this clause and insert in lieu: 

16.—Special Rates and Provisions. 
(1) Height Money: An employee shall be paid 

an allowance of $1.45 for each day on which he 
works at a height of 15.5 metres or more above the 
nearest horizontal plane, but this provision does 
not apply to linesmen nor to riggers and splicers on 
ships or buildings. 

(2) Dirt Money: Dirt Money of 30 cents per hour 
shall be paid as follows: 

(a) To employees employed on hot or dirty 
locomotives, or stripping locomotives, 
boilers, steam, petrol, diesel or electric 
cranes, or when repairing Babcock and 
Wilcox or other stationary boilers in site 
(except repairs on bench to steam and 
water mounting), or when repairing the 
conveyor gear in conduit of power houses 
and when repairing or overhauling 
electric or steam pile-driving machines 
and boring plants. 

(b) Bitumen Sprayers — Large Units. 
(i) To employees whilst engaged on 

work appertaining to the spraying 
of bitumen but exclusive of the 
standard chassis engine from the 
front end of the main tank to the 
back end of the plant. Provided 
that work on the compressor and 
its engine shall not be subject to 
dirt money. 

(ii) To motor mechanics in the motor 
section for all work performed on 
the standard chassis from and 
including the sump to the rear end 
of the chassis, but excluding the 

engine and parts forward thereto 
unless the work is of a specially 
dirty nature, when clothes are 
necessarily unduly soiled or 
injured by the nature of the work 
done. Provided that to employees 
engaged as above on sprays of the 
Bristow type, dirt money of 33 
cents per hour shall be paid. 

(c) Bitumen Sprayers — Small Units. 
(i) To employees for work done on 

main tank, its fittings, pump and 
spray arms. 

(ii) To motor mechanics on work from 
and including the sump to the rear 
end of the chassis, but excluding 
the engine and parts forward 
thereto unless the work is of a 
specially dirty nature when clothes 
are necessarily unduly soiled or 
injured by the nature of the work 
done. 

(d) To employees on all other dirty tar sprays 
and kettles. 

(e) Diesel Engines — Work on engines or on 
gear box attached to engines but 
excluding work on rollers (wheels) on 
which a diesel powered roller travels. 

(f) Dirt Money shall only be paid during the 
stages of dismantling and cleaning and 
shall not cover employees who receive 
portions of the work after cleaning has 
taken place. 

(g) Notwithstanding anything contained in 
the foregoing provisions, dirt money shall 
not be paid unless the work is of an 
exceptionally dirty nature where clothes 
are necesarily unduly soiled or injured by 
the nature of the work done. 

(3) Confined Space: 36 cents per hour extra 
shall be paid to any employee working in any place 
the dimensions of which necessitate the employee 
working in an unusually stooped or otherwise 
cramped position, or where confinement within a 
limited space is productive of unusual 
discomfort. 

(4) The provisions of subclauses (2) and (3) of 
this clause do not apply to an employee engaged in 
tarring pipes at the State Engineering Works but he 
shall, in lieu thereof, be paid an allowance of 52 
cents per day whilst so employed. 

(5) Any employee actually working a pneumatic 
tool of the percussion type shall be paid 16 cents per 
hour extra whilst so engaged. 

(6) Hot Work: An employee shall be paid an 
allowance of 30 cents per hour when he works in 
the shade in any place where the temperature is 
raised by artificial means to between 46.1 and 54.4 
degrees Celsius. 

(7) (a) Where, in the opinion of the Board of 
Reference, the conditions under which work is to 
be performed are, by reason of excessive heat, 
exceptionally oppressive, the Board may — 

(i) fix an allowance, or allowances, not 
exceeding the equivalent of half the 
ordinary rate; 

(ii) fix the period (including a minimum 
period) during which any allowance so 
fixed is to be paid; and 

(iii) prescribe such other conditions, relating 
to the granting of rest periods, as the 
Board sees fit. 

(b) The provisions of paragraph (a) of this 
subclause do not apply unless the temperature in 
the shade at the place of work has been raised by 
artificial means beyond 54.4 degrees Celsius. 
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(c) An allowance fixed pursuant to paragraph 
(a) of this subclause includes any other allowance 
which would otherwise be payable under this 
clause. 

(8) Boiler Work: An employee required to work 
in a boiler which has not been cooled down shall be 
paid at the rate of time and one half for each hour 
or part of an hour so worked in addition to any 
allowance to which he may be entitled under 
subclauses (2) and (3) of this clause. 

(9) Any employee working in water over his 
boots or, if gumboots are supplied, over the 
gumboots, shall be paid an allowance of 80 cents 
per day. 

(10) Employees using Anderson—Kerrick 
steam cleaning units or units of a similar type on 
cranes or other machinery shall be paid an 
allowance of 30 cents. 

(11) Well Work: An employee required to enter a 
well nine metres or more in depth for the purpose 
in the first instance of examining the pump, or any 
other work connected therewith, shall receive an 
amount of $1.69 for such examination and 65 cents 
per hour extra thereafter for fixing, renewing or 
repairing such work. 

(12) Ship Repair Work: Any employee engaged 
in repair work on board ships shall be paid an 
additional $3.13 per day for each day on which he is 
so engaged. 

(13) An employee shall, whilst working in 
double bottom tanks on board vessels, be paid an 
allowance of $1.22 per hour. 

(14) An employee shall, whilst using explosive 
powered tools, be paid an allowance of nine cents 
per hour, with a minimum payment of 70 cents per 
day. 

(15) Boilermakers' assistants on the big plate 
furnace at State Engineering Works shall be paid 
an allowance of 31 cents per hour or part thereof 
whilst so engaged. 

(16) Abattoirs: An employee employed in and 
about an abattoir shall be paid an allowance 
calculated at the rate of $10.00 per week. The 
allowance shall be paid during overtime but shall 
not be subject to penalty additions. An employee 
receiving this allowance is not entitled to any other 
allowance under this clause. The allowance 
prescribed herein may be reduced to $9.20 with 
respect to any employee who is supplied with 
overalls by the employer. 

(17) Employees engaged on iron ore and 
manganese ore loading equipment at the 
Geraldton Harbour shall be paid an allowance of 
31 cents per hour, with a minimum payment for 
four hours. 

(18) Morgues: An employee required to work in 
a morgue shall be paid 31 cents per hour or part 
thereof in addition to the rates prescribed in this 
clause. 

(19) Special Rates Not Cumulative: Where 
more than one of the disabilities entitling an 
employee to extra rates exists on the same job the 
employer shall be bound to pay only one rate, 
namely — the highest for the disabilities so 
prevailing. Provided that this subclause shall not 
apply to confined space, dirt money, height money 
or hot work, the rates for which are cumulative. 
Provided further that this subclause shall not 
operate so as to prevent the payment of the 
allowance prescribed for ship repair work in 
addition to the extra rate prescribed for confined 
space (but only if the employer and the employee 
agree that the degree of discomfort is so 
exceptional as to warrant the payment of this extra 
rate in addition to the allowance for ship repair 
work) or for pneumatic tools, or boiler work. 

(20) The work of an electrical fitter shall not be 
tested by an employee of a lower grade. 

(21) An employee required to repairer maintain 
incinerators shall be paid $1.81 per unit. 

(22) Protective Equipment. 
(a) The employer shall make available a 

sufficient supply of protective equipment 
(as for example hand screens, goggles, 
glasses. gloves. aprons. leggings, 
gumboots and oilskins) for use by 
employees when engaged on work for 
which some protective equipment is 
reasonably necessary. 

(b) Every employee shall sign an acknow- 
ledgment on receipt thereof, but such 
equipment shall at all times remain the 
property of the employer. 

(c) During the time the same are on issue to 
the employee he shall be responsible for 
any loss or damage thereto, fair and tear 
attributable to ordinary use excepted. 

(d) No employee shall lend another 
employee any protective equipment 
issued to such first mentioned employee, 
and if the same are lent both the lender 
and the borrower shall be deemed guilty 
of wilful misconduct. 

(e) Before any protective equipment which 
has been used by an employee is reissued 
by the employer to another employee it 
shall, where necessary, be effectively 
sterilised. 

(0 Protective cream shall be supplied to 
moulders when considered necessary by 
the employer. 

(23) (a) Subject to the provisions of this clause, 
an employee whilst employed on foundry work, 
shall be paid a disability allowance of 20 cents for 
each hour worked to compensate for all 
disagreeable features associated with foundry 
work including heat, fumes, atmospheric 
conditions, sparks, dampness, confined space and 
noise. 

(b) The foundry allowance herein prescribed 
shall also apply to apprentices and unapprenticed 
juniors employed in foundries. Provided that 
where an apprentice is, for a period of half a day or 
longer, away from the foundry for the purpose of 
receiving tuition, the amount of foundry allowance 
paid to him shall be decreased proportionately. 

(c) The foundry allowance herein prescribed 
shall be in lieu of any payment otherwise due under 
this clause and does not in any way limit an 
employer's obligations to comply with all relevant 
requirements of Acts and Regulations relative to 
conditions in foundries. 

(d) For the purpose of this subclause foundry 
work shall mean: 

(i) Any operation in the production of 
castings by casting metal in moulds made 
of sand, loam, metal moulding composi- 
tion or other material or mixture of 
materials, or by shellmoulding. 
centrifugal casting or continuous casting; 
and 

(ii) Where carried on as an incidental process 
in connection with and in the course of 
production to which paragraph (i) of this 
definition applies, the preparation of 
moulds and cores (but not in the making 
of patterns and dies in a separate room), 
knock-out processes and dressing 
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operations, but shall not include any 
operation performed in connection 
with: 

(aa) non-ferrous die casting (includ- 
ing gravity and pressure); 

(bb) casting of billets and/or ingots in 
metal mould; 

(cc) continuous casting of metal into 
billets; 

(dd) melting of metal for use in 
printing; and 

(ee) refining of metal. 
(24) An electronics tradesman, an electrician — 

special class, an electrical fitter and/or an armature 
winder or an electrical installer who holds and in 
the course of his employment may be required to 
use a current "A" grade or "B" grade licence issued 
pursuant to the relevant regulation in force on the 
28th day of February 1978 under the Electricity Act 
1948 shall be paid an allowance of $12.10 per 
week. 

3. First Schedule — Wages: Delete this Schedule and 
insert in lieu: 

First Schedule — Wages. 
It is a term of this Award that the union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

(1) The total wage payable weekly to adult 
employees classified in subclause (2) of this clause 
shall be as follows: 

Columns A 
Column I Column 2 Column 3 

Total Wage On engage- After one year After two years 
(per week) ment of service of service 

Group A Level 1 440.60 446.40 451.30 
Level 2 450.00 455.90 460.80 
Level 3 459.20 465.10 470.30 

Group B 414.00 419.60 423.90 
Group C 406.00 411.30 415.80 
Group D 401.40 406.40 411.00 
Group E 399.10 404.30 408.60 
Group F 391.20 396.40 400.50 
Group G 385.40 390.40 394.70 
Group H 361.30 366.10 369.90 
Group i 348.10 352.40 356.30 
Group J 339.30 343.70 347.30 
Group K 335.90 338.90 342.50 
Group L 327.80 332.10 335.80 
Group M 326.00 330.40 333.80 
Group N 324.00 328.10 331.70 
Group 0 321.50 325.50 329.10 
Group P 319.10 323.10 326.80 
Group Q 316.10 320.10 323.20 
Group R 303.60 307.60 310.60 

Columns B 
Column 1 Column 2 Column 3 

Total Wage On engage- After one year After two years 
(per week) ment of service of service 

Group A Level I 450.60 456.40 461.30 
Level 2 460.00 465.90 470.80 
Level 3 469.20 475.10 480.30 

Group B 424.00 429.60 433.90 
Group C 416.00 421.30 425.80 
Group D 411.40 416.40 421.00 
Group E 409.10 414.30 418.60 
Group F 401.20 406.40 410.50 
Group G 395.40 400.40 404.70 
Group H 371.30 376.10 379.90 
Group I 358.10 362.40 366.30 
Group J 349.30 353.70 357.30 
Group K 345.90 348.90 352.50 
Group L 337.80 342.10 345.80 
Group M 336.00 340.40 343.80 
Group N 334.00 338.10 341.70 
Group 0 331.50 335.50 339.10 
Group P 329.10 333.10 336.80 
Group Q 326.10 330.10 333.20 
Group R 313.60 317.60 320.60 

Columns A to operate on and from 19 September 
1988. 

Columns B to operate on and from 19 March 
1989. 

For Curtin University of Technology, Murdoch 
University, the University of Western Australia and 
the Western Australian College of Advanced 
Education — 

Columns A to operate on and from 13 October 
1988. 

Columns B to operate on and from 13 April 
1989. 

(2) Classification Group 
Annealing Stove Attendant M 
Automotive Electric Fitter G 
Blacksmith G 
Bolt Machinist M 
Brass Finisher G 
Casting Dresser M 
Crane Attendant M 
District Electrical Technician (CWS) D 
Driller using Asquith or Tullis 

radial drills G 
Driller using borer or cutter bar G 
Driller using Swift Machine J 
Driller using other machines 

(but when using Herbert two 
spindle sensitive machine to 
drillto a marked circumference 
— $1.37 per hour extra whilst 
so employed) M 

Electrical overhead crane driver 
who requires a certificate under 
the Construction Safety Act 1972 J 

Electrical Fitter and/or Armature 
Winder G 

Electrical Installer G 
Electrician Special Class B 
Electronics Tradesman Level 1 

Level 2 
Level 3 A 

First Class Machinist G 
Fitter G 
Forge Steam Hammer Driver O 
Furnaceman (Brass) K 
Furnaceman (Iron) J 
Furnaceman's Assistant P 
General Labourer R 
Installer — low voltage equipment G 
Instrument Tradesman — Complex 

Systems B 
Instrumentation and Control 

Tradesman Level 1 
Level 2 
Level 3 A 

Linesman — 
(i) Grade 1 — i.e. with not less 

than three years experience 
as a linesman G 

(ii) Grade 2 — i.e. with less than 
than three years 

experience H 
as a linesman 

Motor Mechanic G 
Moulder G 
Outside Electrician (MRD) E 
Patternmaker C 
Pig Iron Breaker Q 
Plant Mechanic G 
Process Worker P 
Radio and Television Serviceman G 
Refrigeration Fitter G 
Rigger and Splicer or Scaffolder 

on ships and buildings — 
(i) Certified Rigger or Scaffolder H 
(ii) Rigger or Scaffolder (other) I 
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Classification Group 
(iii) A certificated Rigger or 

Scaffolder other than a 
leading hand, who, in 
compliance with the 
provisions of the 
regulations made pursuant 
to the Construction 
Safety Act 1972, is 
responsible for the 
supervision of not less 
than three workers shall 
be deemed a leading hand 
and shall be paid the 
additional rate prescribed 
in subparagraph (i) of 
paragraph (a) of Clause 
(4) of this schedule 

Rigger and Splicer or Scaffolder 
other than on ships and buil- J 

dings 
Scientific Instrument Maker and 

Repairer C 
Screwer and/or SEW cold saw M 

machinist 
Shearers M 
General Engineering — 

(i) who is not protected from 
flying shot and sand by 
a properly enclosed cabin K 

(ii) who is so protected P 
Shot Blast and Sand Blast Dresser- 

Foundry — 
(i) who is not protected from 

flying shot and sand by a 
properly enclosed cabin K 

(ii) who is so protected O 
Toolmaker C 
Tool Storeman K 
Tradesman, the greater part of whose 

time is, by direction of the 
employer, occupied in marking 
off on the big marking off table 
at the State Engineering Works F 

Tradesman's Assistant P 
Tradesman's Assistant Big Press P 

SEW — 
First three months experience 
Thereafter N 

Tradesman's Assistant — Moulding 
Trade O 

Traffic Signals Lamp Changer 
(MRD) L 

Turner and/or Iron Machinist G 
Welder — 

(i) Special Class F 
(ii) First Class G 
(iii) Second Class M 
(iv) Third Class O 
(v) Fourth Class P 

(3) Casual Employees: An employee who is 
engaged to work for less than five consecutive days 
shall be paid 20 per cent of the ordinary rate in 
addition to the ordinary rate for his class of 
work. 

(4) (a) Leading Hands: A tradesman placed in 
charge of three or more other workers shall, in 
addition to his ordinary rate, be paid: 

(i) if placed in charge of not 
less than three and not 
more than 10 other workers 

(ii) if placed in charge of more 
than 10 and not more than 
20 other workers 

SI 5.20 

(iii) if placed in charge of more 
than 20 other workers $30.10 

(b) Any tradesman moulder employed in a 
foundry where no other jobbing moulder is 
employed shall be paid at the rate prescribed for 
leading hands in charge of not less than three and 
not more than 10 other employees. 

(5) Apprentices: The weekly wage rate shall be a 
percentage, as hereunder. of the tradesman's 
rate: 

(a) Five Year Term % 
First Year 40 
Second Year 48 
Third Year 75 
Fifth Year 88 

Four Year Term 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

Three and a Half Year Term 
First Six Months 42 
Next Year 55 
Next Following Year 75 
Final Year 88 

Three Year Term 
First Year 55 
Second Year 75 
Third Year 88 

(b) For the purpose of this part "Tradesman's 
Rate" means the rate of pay payable to an 
Adult Fitter under the Engineering 
Trades (Government) Award Nos. 29, 30 
and 31 of 1961 and No. 3 of 1962 as 
amended. 

(6) (a) In addition to the appropriate rate of pay 
prescribed elsewhere in this Schedule an employee 
shall be paid — 

(i) $27.10 per week if he is engaged on the 
construction of a large industrial under- 
taking or any large civil engineering 
project; 

(ii) $24.40 per week if he is engaged on a 
multi-storeyed building but only until the 
exterior walls have been erected and the 
windows completed and a lift made 
available to carry the employee between 
the ground floor and the floor upon 
which he is required to work. A multi- 
storeyed building is a building which, 
when completed will consist of at least 
five storeys. 

(iii) $14.40 per week if he is engaged otherwise 
on construction work falling within the 
definition of construction work in Clause 
5.—Definitions of this award. 

(b) Any dispute as to which of the aforesaid 
allowances applies to particular work shall be 
determined by the Board of Reference. 

(c) Any allowance paid under this subclause 
includes any allowance otherwise payable under 
Clause 16.—Special Rates and Provisions of this 
Award. 

(7) Tool Allowance. 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance 
of— 

(i) $8.40 per week to such tradesman. 
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(ii) in the case of an apprentice a 
percentage of $8.40 being the 
percentage which appears against 
his year of apprenticeship in 
Clause 5 of this schedule for the 
purpose of such tradesman or 
apprentice supplying and 
maintaining tools ordinarily 
required in the performance of his 
work as a tradesman or 
apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this clause shall be 
included in, and form part of, the 
ordinary weekly wage prescribed in this 
schedule. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesman or apprentice shall replace 
or pay for any tools supplied by his 
employer if lost through his negligence. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others 

and 
Honourable Minister for Works and Others. 

No. 857(A) of 1988. 
ENGINEERING TRADES (GOVERNMENT) 

AWARD Nos. 29, 30 and 31 of 1961 and No. 3 of 1962. 
Various Occupations Engineering Trades 

(Government) 
COMMISSIONER R.N. GEORGE. 

24th day of October 1988. 

Order. 
HAVING heard Mr R. Handmer on behalf of the 
applicants and Mr J. Ross on behalf of the respondents, 
and by consent, the Commission, being satisfied that 
the matter conforms with the Principles enunciated by 
the State Wage Case decision — September 1988, and 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That notwithstanding the provisions of Clause 
16.—Special Rates and Provisions of the 
Engineering Trades (Government) Award Nos. 29, 
30, 31 of 1961 and No. 3 of 1962 the following 
allowances shall be paid to maintenance 
employees employed at hospitals listed 
hereunder. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
Hospital Environment Allowance. 

(1) (a) For work performed in a hospital 
environment — $8.40 per week. 

(b) For disabilities associated with work performed 
in difficult access areas; tunnel complexes; areas with 
great temperature variation — $2.90 per week. 

Princess Margaret Hospital 
King Edward Memorial Hospital 
Sir Charles Gairdner Hospital 
Royal Perth Hospital 
Fremantle Hospital. 
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(2) For work performed in a hospital environment — 
$5.60 per week. 

Kalgoorle Hospital 
Osborne Park Hospital 
Albany Hospital 
Bunbury Hospital 
Geraldton Hospital 
Mt Henry Hospital 
North am Hospital 
Swan Districts Hospital. 

(3) For work performed in a hospital environment — 
$4.10 per week. 

Bentley Hospital 
Derby Hospital 
Narrogin Hospital 
Port Hedland Hospital 
Rockingham Hospital 
Sunset Hospital 
Armadale Hospital 
Broome Hospital 
Busselton Hospital 
Carnarvon Hospital 
Collie Hospital 
Esperance Hospital 
Katanning Hospital 
Merredin Hospital 
Murray Hospital 
Warren Hospital 
Wyndham Hospital. 

(4) The monetary amounts prescribed in this 
Schedule shall be adjusted in accordance with any 
decision of the Commission in Court Session which 
alters wage rates generally following movements in the 
Consumer Price Index and which is subsequently 
reflected by amendment to the allowances contained in 
Clause 16.—Special Rates and Provisions of the 
Engineering Trades (Government) Award Nos. 29, 30 
and 31 of 1961 and No. 3 of 1962. 

(5) This Order shall replace Order No. C286 of 1985 
dated 12 July 1985. 

GOLD MINING CONSOLIDATED 
AWARD 1980 No. 21 of 1967. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40.—Application to Vary Award. 
Western Mining Corporation Limited 

and 
The Australian Workers' Union, 

West Australian Branch, Industrial Union of Workers 
No. 1143 of 1987. 

Excavator Operations Mining — Gold 
COMMISSIONER J.F. GREGOR. 

23rd day of December 1988. 

Wages rates — new classification — objection by Union 
claiming constitutional cover — counter claim by 
Respondent seeking declaration of sole rights — 
application allowed — no declarations made. 

Reasons for Decision. 
THE COMMISSIONER: On 8 September 1987 the 
Applicant filed in the Registry an application seeking to 
vary the Gold Mining Consolidated Award 1980, No. 21 
of 1967 (the Award), on the grounds that, arising from a 
log of claims which has been served upon Western 
Mining Coiporation Limited (the Applicant) and other 
representative companies within the gold mining 
industry, there had been negotiations which had led to 
an, agreement to apply to vary the Award. The substance 
of the agreement was to vary the existing classification 
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structure for machinery and/or plant because it did not 
adequately cater for the range and extent of machinery 
and plant presently operating in the industry. The 
classification structure proposed was based on a 
broadbanding concept, it was designed to achieve 
maximum flexibility of mining operators for employers 
in the industry and covered all plant and machinery 
which had not been hitherto, specifically designated. 
The schedule to the application proposed amendment 
to Schedule 1 — Wages of the Award. In that schedule 
there was a classification described as 'machinery and 
plant operator not elsewhere included', that 
classification being the source of concern to the 
Construction, Mining and Energy Workers' Union 
(CMEU) which on 12 October filed Notice of 
Objection. 

The substance of the Objection was as follows:— 
(1) The application seeks to vary the scope of the 

Award in that, if granted, the Award will apply to 
classifications which it had not hitherto applied. 
The Commission cannot hear the application until 
its relevant parts have been published in the 
Gazette: section 29 (A) (2). 

(2) The proposed addition of the classification 
"Machinery and Plant Operator" may result in 
industrial coverage by the Respondent of cranes 
and/or excavators in respect of which the Objector 
already has industrial coverage. The Commission 
should not vary an Award which variation has as 
its result the application of two Awards to the 
employment of the persons in question. 

(3) The proposed variation will result in 
confusion and multiplicity as to award coverage in 
the industry which will, in turn, lead to industrial 
disputation between workers and workers and 
between workers and employers. 

This objection attracted the attention of the 
Respondent which had previously filed in the 
Commission on 9 September 1987 a notice of consent to 
the application. It added to that notice a further notice 
to the effect that it intended to raise at the hearing 
certain matters as follows:— 

(1) The consolidation of the scope clause is not 
intended to cover crane drivers as suggested by the 
Objecting Union. 

(2) The CMEWU does not in any event have 
constitutional coverage of machinery and plants 
sought to be included in the instant Award. 

And that the Respondent would seek declarations 
from the Commission:— 

(1) That the CMEWU does not have 
constitutional coverage of any plant or machinery 
referred to within the application. 

(2) A declaration that the Objector does not 
have constitutional coverage of classifications 
currently contained in the Engine Drivers (Gold 
Mining) Consolidated Award 1979. 

The Respondent then in its notice specified a 
classification of excavators driven by electricity or 
internal combustion. It further sought that a 
declaration be made by the Commission that, insofar as 
it purported by the issue of the Engine Drivers (Gold 
Mining) Consolidated Award 1979 to give industrial 
coverage to the objecting Union, that such action was 
beyond the jurisdiction of the Commission and 
therefore void. 

It is against the background of the application and 
the various objections and counter-claims that the 
matter proceeded to hearing on 26 October 1987. The 
matter was first heard concurrent with Application No. 
1144 of 1987, which application dealt with substantial 
amendments to the Award. 

The instant application, though, dealt with specific 
variations to Schedule 1 of the Award relating to wages. 
The aim of the application was to restructure the mobile 
plant classification, necessary as a consequence of an 
enormous growth in open pit operations. It sought more 

than to merely adjust the incremental scale of rates 
payable to machine operators. It changed the method of 
expression away from the description of individual 
items of plant to the more general description of 
"Machinery and Plant Operator not elsewhere 
specified". This broad description embodied 
"Excavator Operators" and this attracted the attention 
of the Objector. In the first instance the Objector, 
represented by Mr Schapper (of Counsel), raised the 
question which had been foreshadowed in the notice of 
objection of the compliance with section 29(A)(2) of the 
Industrial Relations Act 1979. Gazettal of the proposed 
application had not occurred, it was mandatory, there 
could be no jurisdiction without it. 

During the hearing the Commission commented that 
the application, on its face did not reveal its clear intent: 
that is, to extend the area of operation or the scope of the 
Award and therefore the Chief Commissioner had not 
directed that an advertisement be placed in the 
Industrial Gazette. The submissions of the Applicant 
however revealed the true intent, there was a statutory 
requirement for the advertisement to be made and the 
Commission adjourned the proceedings to enable this 
to occur. 

On 3 March 1988 the matter proceeded. Mr Gifford 
who appeared on behalf of the Applicant reported that 
the appropriate advertisement had appeared in the 
Industrial Gazette (67 WAIG 2214). In addition a non- 
contentious part of the application had been dealt with 
in the intervening period in Application No. 1149 of 
1987 (68 WAIG 114). However this still left for debate the 
central issue, the subject of the CMEU objection. 

Mr Gifford further described the Applicant's 
intentions. He said the grouping of vocations under one 
heading had the intent ofincluding excavator operators 
as part of forming that group of vocations such that 
excavator operators would be for the first time clearly 
included in the Australian Workers' Union (AWU) 
Gold Mining Award. The rationale was that the parties, 
when examining the industry as a consequence of a log 
of claims which had been served by the AWU, had 
considered that excavators as a piece of machinery were 
an integral part of open cut operations in the gold 
mining industry and it was appropriate that they be 
covered in the industry award applying to gold mining. 
Further this was done in the clear belief that the 
classification fell within the AWU constitutional rule 
and on the understanding that although the Objector 
had an award, the Engine Drivers (Gold Mining) 
Consolidated Award, and that award had a 
classification containing excavators, that the 
constitutional rule of the CMEU, the successor to the 
party to that award, the Federated Engine Drivers' and 
Firemen's (FEDFU). did not cover excavators. That is 
the Objector may have award coverage but it was not 
valid in the sense that it did not accord with the rights 
permitted to the CMEU by its constitution. All this 
meant that the Commission was faced with an 
application, which, if successful, would confer award 
coverage notwithstanding that an existing award 
contained the classification. 

The conventional policy of the Commission to not 
introduce dual award coverage in that it can give rise to 
confusion, was said by Mr Gifford to be more 
appropriately applicable to circumstances where there 
are two competing Unions who both have 
constitutional coverage. The instant circumstance was 
distinguishable because one of the Unions did not have 
the constitutional right. It was therefore appropriate 
that the Commission respond to the desire of the Union 
(AWU) which does have constitutional coverage to have 
included in its award the classification claimed. It was 
further argued that potential conflict of dual award 
coverage would be mitigated because terms and 
conditions of employment under the AWU award are in 
their generality more beneficial. So in a pragmatic sense 
there would not be a problem but in any event there 
should be no deterrence to the Commission approving 
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the inclusion because the Union concerned (AWU) has 
a clear constitutional right to have an award containing 
the classification. 

The Applicant's understanding of the constitutional 
rule situation, according to it, puts the argument into 
quite a different framework than would be the case if the 
competing Unions both had coverage. In this case it 
need only address in what sense the AWU 
constitutional rule covers excavator operators; in what 
sense the CMEU classification rule does not cover 
excavator operator; what is the CMEU award cover and 
finally what does the Applicant mean by an 
excavator? 

Mr Gifford then went on to describe the use to which 
an excavator is put in the gold mining industry, 
emphasising the suitability of the equipment to 
selective mining in open pits. He asserted that mining 
techniques, particularly those used in the Eastern 
Goldfields, made use of the excavator to a greater extent 
than alternative machines. He identified the usual type 
of excavator as having a 3.5 cubic metre bucket and for 
comparison submitted an exhibit (Gl) which he said 
was illustrative of the spread of equipment available. 
However he drew a "very great distinction" between 
hydraulic excavators and power shovels. It was this 
distinction which caused Mr Schapper to seek 
clariflcation as to whether it was the Applicant's 
intention to seek coverage of power shovels of the genre 
of electric mining shovels, cable operated, or drag line 
excavators. The hearing was adjourned to enable the 
Applicant to give consideration to the issues raised by 
these questions. 

The matter next came on for hearing on 7 April 1988. 
Mr Gifford reported that after due consideration the 

' Applicant had advised the CMEU that its intention was 
to seek coverage of power shovels and drag lines, but not 
mobile cranes. He admitted, however, that power 
shovels and drag lines were not currently in use in the 
gold mining industry but that one Company intended 
to utilise power shovels in the near future. After further 
submissions were heard from the Respondent and the 
Objector, the Commission ruled that it would be 
inappropriate to deal with a hypothetical situation and 
that the application, generically framed as it is, would 
be read so as to exclude drag lines and electric power 
shovels operated by wire cables. It then directed the 
parties to confer on the application, as it touched upon 
coverage of hydraulic excavators, and to report the 
outcome within 21 days. 

The matter was next listed on 5 September 1988 when 
the Commission was advised that discussions had 
taken place between the Unions in accordance with the 
direction but no agreement or compromise 
arrangement had been forthcoming. Mr Gifford then 
continued with the argument he had commenced 
during the hearing on 3 March 1988. He confirmed that 
the application had been formulated with the 
appreciation that under the Engine Drivers (Gold 
Mining) Conolidated Award, an award to which the 
Objector is party, there is contained a classification 
which does cover operation of the equipment the 
subject of the application. Notwithstanding this the 
application was predicated on first that the AWU 
constitution rule allows coverage of all machine 
operators in gold mining by virtue of the words in Rule 
4.—Membership, subclause (c) of its constitution and 
second, that the CMEU constitution rule does not allow 
coverage of any machine operators in the gold.mining 
industry because the words in Rule 4.—Eligibility for 
Membership, subclause (2), refer only to the 
classifications of "engine drivers", and "crane drivers". 
Coupled with these factors was that currently, excavator 
operators in the industry are paid as if they were covered 
by the AWU, de facto, the corollary being that if the 
Commission were to change that situation much 
flexibility would be lost and the potential for 
demarcation disputes hightened. The thrust of the 
argument was that because the CMEU did not have 
constitutional coverage the Commission could, with 

confidence, grant the application. If it did, then one of 
the parties to these proceedings would move to delete 
the relevant classification from the Engine Drivers 
(Gold Mining) Consolidated Award. 

The Applicant then went on to develp its argument. 
Through Exhibits G2 and G3, Mr Gifford identified the 
equipment and with the assistance of a witness, Mr J. 
Dunkley, described an excavator's characteristics and 
method of employment. He pointed out its advantages, 
claiming that it is more capable than any other piece of 
equipment to excavate ore and waste selectively. This 
ability to dig selectively was useful, not only in the 
Eastern Goldfields, but in other areas of the State. 
Coupled with selectivity was the efficiency of the 
loading of dump trucks, particularly with the mining 
method of using the excavator where the machine is 
located on the top of a bench excavating at a lower level, 
loading trucks which are located at the lower level. This 
is quite a different technique to bulk mining where 
power shovels work from the toe of a face on a bench, 
they therefore load from the horizontal and above and 
do not excavate. The Applicant also took the view that 
the hydraulic excavator forms part and parcel of an 
integrated spread of equipment. 

Attention was turned then to the statutory need for 
certification, in particular the need under the Mines 
Regulation Act for an operator of an excavator to hold a 
certificate of competency for a power shovel with a 
hydraulic excavator's endorsement. Reference was 
made also to the Machinery Safety Act 1974 and its 
predecessors. The Applicant sought to establish by its 
submissions that there was a measure of inconsistency 
between the legislation, but the thrust of the argument 
was that under the general Act (Machinery Safety Act 
1974) which has regard to machinery safety, there is a 
requirement in relation to certification of excavator 
drivers and to that extent there is significant 
inconsistency. 

Mr Gifford then briefly recounted the history of the 
development of the excavator classification in the 
Engine Drivers (Gold Mining) Consolidated Award 
since it was first inserted in 1970 (70 WAIG 638) and by 
reference to early awards sought to establish that in 1970 
there was a change in focus in relation to the coverage of 
excavating equipment from rail mounted excavators to 
hydraulic excavators. Detailed reference to support this 
theory was extracted from the book Excavators by 
Peter Grimshaw (Blandford Press-Pools, Dorsett 1985, 
Exhibit SI). It was said that it follows that it can be 
concluded that the parties to the 1970 award believed 
that the excavator driver, who is described by the 
classification which they had agreed, was assumed to 
fall within the description of the terms "engine driver" 
or "crane driver" as contained in the Union's 
constitutional rule. Argument then followed, directed to 
the purpose of giving meaning to those terms. During 
this argument Mr Gifford referred to the following 
cases: 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch and Building 
Workers Industrial Union of Australia, Western 
Australian Branch. Application No. 373 of 1987. 
Decision of the Full Bench, 12 November 1987, 67 
WAIG 226 (the Plasterers Case); Appeal against 
the Decision of the Commission in Court Session 
in Application No. 11 of 1977. Federated Engine 
Drivers' and Firemen's Union ofWorkers, Western 
Australian Branch, Appellant and Mt Newman 
Mining Company Ply Ltd, First Respondent and 
the Australian Workers' Union, West Australian 
Branch. Industrial Union of Workers, Second 
Respondent. Appeal No. 5 of 1977, Industrial 
Appeal Court, 24 June 1977, 77 WAIG 794 (the 
Drillers Case Appeal); Mt Newman Mining 
Company Pty Ltd and the Australian Workers' 
Union, West Australian Branch, Industrial Union 
ofWorkers and the Federated Engine Drivers' and 
Firemen's Union of Western Australia Decision of 
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the Commission in Court Session, 11 March 1987, 
77 WAIG 396 (the Drillers' Case); The Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers and Hamersley Iron 
Pty Limited Decision of Senior Commissioner 
E.R. Kelly, 23 March 1977,57 WAIG 400; Federated 
Engine Drivers' and Firemen's Union of Western 
Australia, Applicant and Hamersley Iron Pty 
Limited and the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, the 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch No. 
CR213 of 1979, CR223 of 1979, CR224 of 1979 
Decision of Commissioner G.J. Martin, 14 
December 1979, 60 WAIG 148 (the Hiab Case). 

It was the Applicant's submission that the authorities 
cited ve^ much support the application test which Burt 
C.J. devised in the Drillers' Case Appeal and that is still 
perfectly valid. From this it was concluded that the 
CMEU constitution rule does not extend and never did 
extend to the coverage of excavator operators. This is 
juxtaposed to the submission that the AWU 
constitution rule, connecting itself as it does to certain 
industries and callings, the metalliferous mining 
industry being one, encompass the full range of 
machinery utilised in the gold mining industry in open 
cut operations with the conceded exception of mobile 
cranes. In saying this the Applicant claimed that the 
exclusion in Rule 4.—Membership of the rules of the 
AWU constitution referring to "or any other Union 
registered under the provisions of the 'Industrial 
Arbitration Act 1912-1941' (as re-printed) at the date of 
the registration of this Union", can have no affect. 
However, even if this be wrong it is clear from the 
evidence, including that of the Object itself, that 
hydraulic excavators are a post war development and 
the granting of an exclusion in 1940 could not be said to 
include hydraulic excavators because they did not exist. 
All this meant that the so called generous approach to 
the interpretation of Union eligibility rules was not 
appropriate in the circumstances because it was hardly 
fair to the Union granting the exclusion and not 
consistent with the philosophy behind the original 
machine drillers Decision by the Commission in Court 
Session (Drillers Case, Supra). 

Mr Brooksby, of Counsel, appeared for the 
Respondent. His argument dealt with the AWU 
constitutional coverage, CMEU constitutional 
coverage, custom and practice determining industrial 
coverage, the interpretation of Union eligibility.rules, 
and the AWU cross application for a declaration of 
eligibility. Insofar as the first leg of the argument is 
concerned, by reference to authorities, he asserted that 
the AWU coverage in the mining industry was 
overwhelmingly clear. In his view the proscription in 
favour of the FEDFU in the AWU eligibility rale was of 
little comfort to the Objector because the exclusion is 
only relevant if in 1940, when the AWU was registered, 
the FEDFU had constitutional power to enrol as 
members such persons. There were no machines of the 
category now under consideration at that time nor 
could there be any constitutional power. However even 
if the Commission found that there was constitutional 
coverage to the CMEU, presumably on the premise that 
even though there were then no hydraulic excavators in 
use there was now by technological change an 
entitlement to cover them, it would be wrong to deny the 
AWU the opportunity to similarly rely on technological 
change insofar as the interpretation of its rules were 
concerned. The balance of the argument examined, by 
reference to authorities, the other three legs of the 
argument which in summary concluded that the AMU 
does have constitutional power to cover hydraulic 
excavators; the CMEU does not; it cannot call to aid 
custom and practice or any novel interpretation to 
coverage. The reality was if the CMEU found that its 
A6847X-5 

constitution was deficient it cannot correct it by an 
action such as the one for examintion in the instant 
case. 

The argument for the Objector was put by Mr 
Schapper. who in a carefully crafted argument, 
thoroughly articulated the Objector's position. The 
short recitation that follows in no way reflects upon the 
quality of the submission but for the purpose of these 
Reasons notes those issues which I apprehend are 
important to the argument. It is said first that there are 
two approaches to the principles of interpretation of 
eligibility rules. Those approaches are described by Mr 
Schapper as the 'modern' approach and the 
'discredited' approached. It is the latter, Mr Schapper 
suggests, that is relied upon by the Applicant and the 
Respondent and it is an approach that is unequivocally 
wrong on the dicta of the High Court in R.V. Williams; 
ex pane Australian Building Construction Employees 
and Builders' Labourers' Federation (1982) 153 CLR 
402; which dicta is relied upon by the Industrial 
Appeals Court in Plasterers" Case Appeal (supra) 
coupled with the dicta of the High Court in re Isaac ex 
pane Argyle Diamond Mines Pty Ltd (62 ALR 385). 
These cases constitute the highest authority for the 
'modern' approach and contrast specifically with those 
cited and referred toby Mr Schapper as the'discredited" 
approach. 

Mr Schapper then examined those cases at length to 
demonstrate, so he said, that the approach of the 
Appellant and Respondent; the approach of the 
Commission in Court Session in the Drillers Case and 
of Dunphy J. in Metropolitan and South Western 
Federated Engine Drivers' and Firemen's Union and 
the Australian Workers' Union. West Australian 
Branch, Industrial Union of Workers (28 WAIG 987) 
(the Bulldozer Case) was wrong; words used in a 
constitution eligibility rule are not limited to their 
meaning at the time the rule was made, the meaning 
changes and accommodates technological change. The 
argument then examined a number of Decisions made 
in the specific context of the FEDFU Rule as a means of 
demonstration of the approach of a number of 
tribunals to the Rule in a variety of places and 
industries. The conclusion was that over a period of 30 
to 40 years numbers of Decisions contradict the 
assertion of the Applicant and the Respondent that a 
plant operator is not an engine driver. Mr Schapper 
drew attention to what might be described as a fl w in his 
argument. He noted that the rule of the Federally 
registered FED FAD separately contains reference to 
the term excavator operator. He attempted to explain 
away the difficulty by suggesting that there were in 
this State, a number of Awards to which the Union was 
party that contained a classification for excavator 
operators and that therefore there was a different and 
wider usage catching to the term "engine driver". This 
proposition was supported by reference to a Decision in 
the New South Wales Industrial Commission by 
McCreedy C. which, according to Mr Schapper, can be 
taken to give substance to the proposition that words 
"engine driver" encompass a wide variety of plant and 
that, as an extension to the meaning of the term, in this 
State has developed an industrial usage that covers 
operators of excavators. Further support in this context 
was called from the Decision of the Commission in 
Court Session in Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia and 
Dampier Mining Company Ltd and the Australian 
Workers' Union, West Australian Branch, Decision of 
the Commission in Court Session, 11 March 1980, 60 
WAIG 573 (the Greasers Case); not from the Reasons 
themselves, but from the transcript of proceedings 
(Exhibit S3 — p. 79 Transcript of Proceedings in No. 
CR421 of 1979) which, Mr Schapper asserted, contained 
compelling evidence of the industrial meaning that the 
terms engine driver and crane driver in the Objector's 
constitution had obtained through usage. 
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Detailed analysis of the history of FEDFU awards in 
various industries was undertaken for the purpose of 
demonstrating the inclusion of excavator operator in 
awards to which the Objector was party. This was. 
according to the submission, not an oversight, it was an 
acceptance and demonstration that the machines were 
envisaged by the words in the CMEU eligibility rule. To 
counter the suggestion that this long standing history of 
coverage might be the result of a mistake, Mr Schapper, 
by reference to Exhibit SI (Excavators P. Grimshaw), 
traversed the history of development and use of 
excavators since 1591, there being a logical and 
accelerating development of the technology used until 
the introduction of hydraulics as a means of power 
transmission. The purpose of the exposition was 
however to demonstrate that hydraulic based 
machines, electric power shovels and drag lines are all 
members of the family of excavators. The literature 
clearly described the technological change 
development and improvement and this development 
was clearly that contemplated by the High Court in re 
Williams (supra) when it discussed the effects of 
changes on work practices. 

The next significant leg of the argument examined 
what Mr Schapper is pleased to coin as the "ticket test" 
and which, as I understand it, relies upon a line of Cases 
which suggest that in order to carry out a particular job, 
or to operate a particular item of plant, that the operator 
required a ticket under the repealed Inspection of 
Machinery Act and requires a ticket under the 
Machinery Safety Act 1974 or the Mines Regulation 
Act. It is argued that a convention or usage has 
developed over the years, that the words in the objector's 
predecessor's eligibility rule have come to be taken as 
meaning that if any of the Acts referred to require a 
ticket (certification) then the words used in the rule are 
such as to create eligibility for membership. If this test is 
applied in the instant matter, excavator operators 
certification is required and if the premise is correct the 
operators would be ineligible to join the AWU and the 
machines would be covered by the CMEU. 

Detailed attention was then given to the Drillers Case 
Appeal (supra) and Cory's Case (supra) as Mr Schapper 
attacked the "purpose test". By reference to these cases 
and two examples, the adequacy of the test was 
challenged. It was Objector's suggestion that the test 
may not be wrong but it may not be appropriate in a 
particular set of circumstances because it gives the 
wrong answer. 

In the conclusion to his submission Mr Schapper 
suggested that for the purpose of this Decision, the 
Commission should assume that the Objector has 
coverage of cable operated machinery without deciding 
the question. This would then allow the Commission to 
determine the hydraulic excavators question without 
prejudice to the question of coverage of cable operated 
machinery. 

Before proceeding to my analysis of the arguments it 
is appropriate that I direct my attention to the rules to be 
applied. It seems to me that the applicable dicta has 
been, with respect, most adequately described in the 
Decision of the Full Bench in the Plasterers Case 
(supra):— 

.. .Appellant's proper coverage and field of 
operation (see R. v. Williams ex parte BLF 43 ALR 
649 at 653). This is achieved by ascertaining the 
criteria for membership as expressed by the 
registered rules and finding whether persons 
engaged as wall and ceiling fixers satisfy the 
criteria (see TWU and Hamersley Iron Pty Ltd and 
AWU 53 WAIG 1103 per Burt, Wickham and 
Wallace JJ. at 1104):— 

The question being as to the eligibility of 
certain workers to join each Union or, as it is 
sometimes put, as to the constitutional 
coverage of each Union, the answers to them 
must be found by ascertaining the criteria for 
membership of each Union as expressed by 

the registered rules of each Union, this being a 
matter of construction and a question of law 
and then by finding whether the disputed 
classifications satisfy the criteria, this being a 
question of fact. 

A similar course was followed by the Full Court 
of the Federal Court of Australia in Co-Operative 
Bulk Handling Ltd v. The Australian Workers' 
Union, West Australian Branch, Industrial Union 
of Workers and Waterside Workers Federation of 
Australia (1980) 32 ALR 541 where at 544 it was 
said:— 

In the present appeal the first question 
which arises is, what are the conditions of 
eligibility for membership of the Federation? 
The second question is whether the person 
specified in the application made by CBH are 
included in the group or class specified by the 
conditions of eligibility for membership of the 
Federation? 

The Court also recognised in that case the 
desirability of giving a wide connotation to the 
words used in a condition of eligibility rule. At 549 
it said:— 

If there is, as appears clearly inevitable, a 
continuing change in the manner in which 
work is done, we see no reason why the new 
forms of work should not come within words 
used in a condition of eligibility rule if those 
words are capable of bearing the appropriate 
current meaning. Ample scope exists in the Act 
for action by either the Commission or some 
other body to correct any injustice which may 
arise therefrom. In the present case we are 
concerned with eligibility to become 
members, not with industrial disputes that 
might follow. (The emphasis is ours.) 

In re Williams ex parte BLF (supra) the High 
Court in the following passage endorsed the 
relevance of usage in relation to construction of 
eligibility provisions:— 

In so construing them, however, it is 
permissible to pay regard to any common 
understanding among people concerned with 
the relevant industries and particularly with 
industrial matters of the ordinary application 
of the words used and to take account of 
evidence of that common understanding 
furnished by the previous use of the words in 
the relevant organisation's rules and in 
statutory provisions, decisions, determina- 
tions, awards, reports and other papers 
concerned with the relevant industry or 
industries [see, e.g. Rex v. Hickman; ex parte 
Fox and Clinton (1945), 70 CLR 598 at 613; R. 
v. Aird; ex parte Australian Workers' Union 
(supra) at 659]. 

Subject to what is contained in the foregoing 
authorities, the rules to be applied in construing the 
rules of an organisation are well known and often 
repeated. They are the same rules as apply in the 
interpretation of statutes, deeds or other 
documents, except that, as with awards or 
industrial agreements, there should not be a too 
literal adherence to the strict technical meaning of 
words. What is required is a broad construction in 
search of a meaning which is consistent with the 
intention of the draftsmen. In reading a 
constitution rule the words should be given a wide 
meaning and interpreted according to their 
ordinary or popular denotation rather than by 
reference to some narrow or formal construction: 
R. v. Cohen ex parte Motor Accidents Insurance 
Board (1979) 141 CLR 577 at 582. Notwithstanding 
this generosity of approach the meaning of words 
remains a legal question to be determined by the 
application of the ordinary rules which govern the 
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construction of written documents: R. v. Aird; ex 
pane Australian Workers' Union (1973) 129 CLR 
654 at 659. 

If more needs to be said concerning the rules to be 
applied, it is contained in the writing of J. W. Shaw QC in 
Volume 62 of the Australian Law Journal (September 
1988) where in an article entitled Interpreting Trade 
Union Constitution Rules the learned author described 
the principles of interpretation as follows:— 

(1) The nature of the instrument (that is a 
constitutional provision in a set of trade union 
rules) requires a generous, non-restrictive or liberal 
approach by the tribunal vested with the task of 
interpretation. This approach has at least two 
aspects to it: 

(a) An acknowledgment that the 
constitutional rule may not have been 
drawn by lawyers and that it would be 
therefore wrong to focus upon mere 
blemishes of drafting or disconformity 
with legal conventions; Barwick C.J.. 
whilst emphasising that the meaning of 
the words remained a legal question, 
acknowledged that: 

the eligibility clause will have been 
drawn, more likely than not, by union 
officials more familiar with the 
practical affairs of industry than the 
niceties or subtle nuances of 
language. 

(b) The content of the words themselves used 
in the constitutional rule should not be 
assigned a restrictive, but rather, a broad 
meaning. In R. v. Cohen; ex parte Motor 
Accidents Insurance Board, Mason J. 
said: 

In considering whether the Board is 
engaged in 'the busines of insurance', it 
should be recognised at the outset that 
we are concerned with the use of that 
expression in the eligibility clause of a 
trade union's registered rules. The 
expression is, in such a context, no 
doubt intended to have a wide meaning 
and it shold be interpreted and applied 
in accordance with its ordinary and 
popular denotation rather than with 
some narrow or formal construction. 
Thus the question is whether, as a 
matter of ordinary usage, the Board can 
properly be said in the business oif 
insurance'. 

(2) Notwithstanding this generosity of 
approach, the ordinary legal principles of 
construction are applicable. Manifestations of the 
application by the courts of ordinary principles of 
construction to the constitution rules of trade 
unions include the propositions that: 

(a) The court will endeavour to give a 
meaning to the words of the rule which is 
harmonious with the rule as a whole. 

(b) A construction will be avoided, where 
possible, which renders expressions in 
the constitution rule nugatory. 

(3) In relation to those constitution rules of 
organisations registered under the provisions of 
the Conciliation and Arbitration Act 1904 (Cth) the 
organisation may validly enrol and represent 
employees who fall within the conditions of 
eligibility rule, notwithstanding that such persons 
may be beyond the scope of the rule specifying the 
industry in or in connection with which the 
organisation has been formed. 

(4) If there is an ambiguity as to the meaning of 
the rule specifying the conditions of eligibility of 
the organisation, it is proper to resort to the 

specification of the industry in or in connection 
with which the organisation is registered as a guide 
to the resolution of the ambiguity. 

I further observe that nothing in the Decision of the 
Full Bench in the Plasterers Case (supra) detracts from 
the dicta of Burt J. in the appeal to the Industrial Appeal 
Court from the Drillers Case (supra) where he observed 
that:— 

The question in any particular case is. I think, 
whether the worker is employed to drive an engine 
so that he earns his wages by doing that, or whether 
he is employed to do something else. And if the 
answer is that he is employed to do something else 
then he is not an engine driver merely because he 
operates a machine and drives the engine of that 
machine so as to do what he is employed to do. In 
such a case the description of his vocation will 
more often than not reflect the purpose to be 
achieved by his work. No doubt this distinction will 
when applied to certain facts produce what one 
might call border line cases. The decision upon 
such cases will be a decision of fact not of law and 
so it was in this case. In this case the Commission 
held that the workers described in the question 
were employed to drill holes in the ground. They 
were drillers. The fact that the machine which they 
use is powered by an engine which is part of it and 
which is operated in the course of the use of the 
machine enables one accurately enough to 
describe them vocationally as "machine drillers". 
It does not follow that to decide if such workers are 
not "engine drivers" or "stationary motor drivers" 
is a decision which is erroneous in law. I do not 
think that it is. It is a finding of fact. 

I see nothing in that Decision which, as Mr Schapper 
would have it, discredits the basis upon which the 
Commission in Court Session in the Drillers Case 
reached its decision. It is true that it can be taken from 
the writing of Wickham J. and Brinsden J. that they may 
have reached a different conclusion on the merit, be 
that as it m ay, that was not the task before the Industrial 
Appeal Court. They dismissed the appeal from the 
Decision of the Commission in Court Session because 
there was nothing intrinsically wrong with the way it 
had gone about the task of determining the issue before 
it. It is necessary too, before I proceed to the conclusion I 
reach from the arguments that have been put to observe 
that for my part the writing of Martin C. in the Hiab 
Case (supra) has not been effectively challenged. He 
summarised the Commission's views upon the matters 
and material raised before it in that case as 
follows:— 

(a) The enactment of the Machinery Safety Act 
1984 did not of itself confer any new or different 
characteristics on the applicants constitution rule 
as it relates to "crane drivers". 

(b) The enactment of the Machinery Act 1974 
did not change the test to be applied and 
determining whether the operator of a truck 
mounted loader is employed in the capacity of a 
motor vehicle driver, tradesman's assistant, rigger, 
mobile crane driver or whatever. 

' (c) The need to possess a certificate of 
competency as a crane driver to operate a truck 
mounted load does not of itself indicate that the 
worker is employed in the capacity of a mobile 
crane driver. 

(d) ... 
The answer to the general questions posed is not 

to be found in whether a worker must possess a 
certificate of competency as a crane driver, any 
more than the possession of a licence to drive a 
motor vehicle indicates that such a person is 
employed in the capacity of a truck driver. It is to be 
found in the overall work done and in the case of an 
individual worker, by reference to the work upon 
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which he is usually and regularly engaged for the 
major and substantial portion of his ordinary 
working time, (supra) 

The determination of the question before the 
Commission should, I think, be approached in the 
logical sequence that the Applicant and Respondent 
agree upon the form of an amendment to an award to 
which they are both parties. The question is whether 
that amendment, seeking as it does to cover hydraulic 
excavator operators as part of a general description of 
plant used in a pit, can be granted given the 
constitutional rule of the AWU. 

The constitutional rule has been presented in these 
proceedings. It is clear that the Union shall consist of an 
unlimited number of workers employed or usually 
employed in any of following industries or callings, one 
of which is the metalliferous mining industry including 
the production of minerals. The transport, storage, 
loading, unloading, other than the loading and 
unloading of ships south of the 26th parallel latitude of 
minerals, metals and ores, the production and 
supplying of electrical current, mechanical 
engineering, the smelting, reducing refining of ores, 
metal (including the charcoal iron and steel industry) 
and the supplying of fire wood for mines. These words 
clearly cover the industry and the classification the 
subject of debate in this case. The question is though, 
whether the proviso that appears at the end of the 
constitutional rule acts in such a matter as to modify 
paragraph (c) of Clause 4.—Membership so that a 
hydraulic excavator operator would be ineligible to be a 
member of the Australian Workers' Union. 

Applying the rules of interpretation which are 
described in the dicta above I believe that not to be the 
case. I form this conclusion accepting the argument of 
Mr Schapper that the constitutional rules are to be read 
by giving weight to facts and usage in an industry. There 
is much authority for the proposition that the meaning 
of the words in a Union constitution rule are not static 
and that in the search for a true interpretation of a rule 
there is no necessity to be confined to the meaning of the 
words when they were first put into the rule of first 
certified. If that dicta is applicable in the case or the 
CMEU constitution as asserted by Mr Schapper, it is 
similarly applicable in the case of the Australian 
Workers' Union rule. There were no hydraulic 
excavators in 1940 when the rule was put down. It is a 
reasonable presumption that the rule, in the face of 
changing methods of production of minerals, which the 
development of hydraulic excavators can be said to be 
part, contains words capable of covering such 
equipment and it follows therefore that the prohibition 
to eligibility in the AWU rule should not work so as to 
preclude its coverage of excavator drivers. 

However this is not the only test that needs to be 
considered. I believe that the tests established in the 
Drillers Case have not been displaced by later dicta, in 
fact the writing of their Honours in the Industrial 
Appeal Court appeal (Drillers Case Appeal supra) from 
the Decision of the Commission in Court Session in the 
Drillers Case (supra) does not even so indicate. There is 
some force in Mr Schapper's argument concerning the 
ticket test, but in specific terms that issue seems to have 
been only addressed by the Commission on one 
occasion, that being by Martin C. in the Hiab Case 
(supra). I have cited Commissioner Martin's findings in 
that case and must say that I am inclined to accept them. 
That being so, I must reject the Objector's reliance on 
the ticket test as a single reason why its argument should 
be sustained. 

Taking all these findings on balance it is my 
conclusion that a reasonable interpretation of the AWU 
constitutional rule is that it confers coverage of 
hydraulic excavator drivers. 

The next step in the sequence of events must be an 
examination of the constitutional rule of the CMEU. 
Applying the dicta as it has been described and 
articulated by Mr Schapper I can find nothing in the 

69 W.A.I.G. 

logic of the argument that would convince me that the 
conclusion that he urges on the Commission that the 
Objector has the right to cover hydraulic excavator 
drivers by virtue of changing work practice and usage is 
not correct. I am therefore drawn to the conclusion that 
both the Objector and the Respondent have ability 
under their constitutional rule to cover hydraulic 
excavators. In its notice of objection in ground 2 the 
Objector said that the Commission should not vary an 
award which variation has as its result the application 
of two awards to the employment of persons in 
question. It went on to say that one of the results of such 
variation would be that the integrity of the Objector's 
awards will be impugned, its members forced to join a 
Union when they do not want to and that the efforts of 
the Objector to create rational and agreed industrial 
coverage within the industry would be frustrataed and 
could lead the Objector to abandon rationality and 
agreement as its modis operandi. In his argument Mr 
Gifford drew attention to similar matters. Perhaps 
though, he did not emphasis them with the same vigour, 
but he made it clear that as a question of policy the 
Commission in the past has been loath to make an 
award which by its effect would grant coverage to two 
separate Unions. However, he also went on to point out 
that in the gold mining industry an amendment to the 
Gold Mining Award to clarify what is already a defacto 
situation of coverage for hydraulic excavator drivers 
would not in reality change the situation. The essence of 
his argument being, I think, that to ensure there would 
be no difficulties in that regard that there should be a 
declaration that the CMEU has no cover. Nevertheless, 
the information put by Mr Gifford concerning the use 
of hydraulic excavators in the gold mining industry and 
the method of payment of operators as evidenced by Mr 
Dunkley, indicate that it can be concluded that there is 
extremely small incidence of membership of the 
CMEU amongst hydraulic excavator operators in the 
gold mining industry at present. 

All this convinces me that there is a case in this 
particular set of unique circumstances where the policy 
of the Commission concerning dual award cover could 
on a legitimate basis be departed from. After careful 
consideration I intend to so do. I wilfamend the award 
in the term of the suggested Schedule which was 
submitted by the Applicant and agreed by the 
Respondent. However it follows from what I have 
written above that I do not intend to issue either of the 
declarations sought by the Respondent or the 
Objector. 

Appearances: Mr R.H. Gifford appeared on behalf of 
the Applicant. 

Mr J. Brooksby (of Counsel) and with him Mr J. 
Isherwood appeared on behalf of the Respondent. 

Mr D.H. Schapper (of Counsel) appeared on behalf 
of the Objector. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Application to Vary Award. 

Western Mining Corporation Limited 
and 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers. 
No. 1143 of 1987. 

GOLD MINING CONSOLIDATED 
AWARD 1980, No. 21 of 1967. 

Excavator Operators Mining — Gold 
COMMISSIONER IF. GREGOR. 

21st day of February 1989. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the 
Applicant and Mr J. Isherwood on behalf of the 
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Respondent and Mr D.H. Schapper objecting, the 
Commission pursuant to the powers contained in the 
Industrial Relations Act 1979 hereby orders:— 

That the Gold Mining Consolidated Award 
1980, No. 21 of 1967 be amended in the terms of the 
following Schedule. 

(Sgd.) J.F GREGOR, 
[L.S.] Commissioner. 

varied in accordance with the following Schedule 
and that such variation shall take effect as from the 
beginning of the first pay period commencing on 
or after the 20th day of December 1988. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
Schedule 1 — Wages: (2) Surface: Delete the 

classifications and rates contained in Group 8 relating 
to 'Graders' and 'Bulldozer, Front End Loader, Scraper 
Hauler, Road Sweeper or Tractor with or without power 
operated attachments' and insert in lieu:— 

Rate 
Per Week 

$ 
Grader Operator 311.80 
Machinery & Plant Operator 

(excluding drag lines and electric 
power shovels) not elsewhere 
included — Up to 150 kW 291.80 

More than 150 and up 
to 450 kW 311.80 
More than 450 kW 319.80 

Note: All Operators are required to service and 
fuel the machinery/plant on which are engaged at 
the time and keep that equipment in a clean 
condition. 

GOVERNMENT WATER SUPPLY, 
SEWERAGE AND DRAINAGE EMPLOYEES 

AWARD No. 2 of 1980. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 40.—Vary Award. 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch) and Others 
and 

Water Authority of Western Australia. 
No. 1460 of 1988. 

Various Occupations Government Services 
COMMISSIONER R.N. GEORGE. 

28th day of February 1989. 

Order. 
HAVING heard Mr M. Hemery on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), the Australasian Society 
of Engineers, Moulders and Foundry Workers, 
Industrial Union of Workers, Western Australian 
Branch, the Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 
Workers and the Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service & Miscellaneous 
WA Branch, Mr B. Harwood on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Mr J. Ross on behalf of the 
Respondent and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case — September 1988 
and pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Government Water Supply, Sewerage 
and Drainage Employees Award No. 2 of 1980 be 

Schedule. 
Clause 14.—Travelling Time and Allowances: Delete 

subclause (1) of this clause and insert in lieu:— 
(1) The following allowances shall be made by 

employers to compensate for fares and travelling 
time to and from the place of work incurred by 
employees: 

(a) Within a radius of 50 km of the GPO. 
Perth: $8.70 per day. 

(b) In respect of work carried out from an 
employer's depot situated more than 
50 km from the GPO Perth, the main Post 
Office in the town in which such depot is 
situated shall be substituted as the centre 
and the allowance referred to in 
paragraph (a) hereof shall apply to all 
work located within a radius of 50 km of 
such centre. 

(c) Where employees travel daily to a job 
outside the radial area mentioned in 
paragraphs (a) and (b) hereof they shall 
be paid at the ordinary hourly "on site" 
rate calculated to the next quarter of an 
hour, with a minimum payment as for 
one-half hour for each return journey for 
any time outside ordinary working hours 
reasonably spent in travelling daily from 
the designated kilometre radius to a job 
and returned to that radius in addition to 
the allowance prescribed in paragraph (a) 
of subclause (1) hereof, plus any expenses 
necessarily and reasonably incurred in so 
travelling outside such radius. 

GRAIN HANDLING SALARIED OFFICERS' 
AWARD No. 37 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Variation of an Award. 

Western Australian Grain Handling Salaried 
Officers Association (Union of Workers) 

and 
Co-Operative Bulk Handling Limited. 

No. 1729 of 1989. 
Salaried Officers Grain Handling Industry. 

COMMISSIONER G.L. FIELDING. 
16th day of March 1989. 

Order. 
HAVING heard Mr G.N. Hocking on behalf of the 
Applicant and Mr M.P. Sandy on behalf of the 
Respondent, the Commission, constituted by the 
Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 



1118 

having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988, dated 9 
September 1988 have been complied with, and by 
consent, hereby orders: 

That the Grain Handling Salaried Officers' 
Award 1965 as amended be further amended by 
deleting the amount of $3.60 in Clause 10. — Meal 
Allowance and inserting in lieu the amount of 
$4.70 with effect on and from this day. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(GOVERNMENT) AWARD No. 36 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Vary Award. 

The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service 

and Miscellaneous WA Branch 
and 

Hospital Laundry and Linen Service 
of Western Australia. 

No. 167 of 1989. 
COMMISSIONER J.A. NEGUS. 

4th day of April 1989. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr K. Richie on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Hospital Laundry and Linen Service 
(Government) Award No. 36 of 1981 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
4th day of April 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 33. Leave to Attend Union Business, 
add the number and title 34. Paid Leave for English 
Language Training. 

2. Clause 33.—Leave to Attend Union Business: 
Immediately after this clause add the following new 
clause:— 

34.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without 

loss of pay shall be granted to employees from a 
non-English speaking background, who are 
unable to meet standards of communication to 
advance career prospects, or who constitute a 
safety hazard or risk to themselves and/or fellow 
workers, are not able to meet the accepted 
production requirements of that particular 
occupation or industry, to attend English training 
conducted by an approved and authorised 
Authority. The selection of employees for training 
will be determined by consultation between the 
employer and the appropriate Union(s). 

69 W.A.I.G. 

(2) Leave will be granted to enable employees 
selected to achieve an acceptable level of 
vocational English proficiency. In this respect the 
tuition content with specific aims and objectives 
incorporating the pertinent factors at subclause (3) 
hereof shall be agreed between the employer, the 
Union(s), and the Adult Migrant Education 
Service or other approved Authority conducting 
the training. 

(3) Subject to appropriate needs assessment 
participation in training will be on the basis of 
minimum of 100 hours per employee per year. 

The agreed desired proficiency level will take 
account of the vocational needs of an employee in 
respect of communication, safety, welfare, and 
productivity within his/her current position as well 
as those positions to which he/she may be 
considered for promotion or redeployment. It will 
also take account of issues in relation to training, 
retraining and multi-skilling, award restructuring, 
industrial relations and safety provisions, and 
equal opportunity employment legislation. 

HOSPITAL WORKERS (GOVERNMENT) 
AWARD No. 21 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The Board of Management, King Edward 
Memorial Hospital 

and 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch. 
No. 317 of 1988. 

Various Health and Welfare 
COMMISSIONER J.A. NEGUS. 

10th day of March 1989. 

Order. 
HAVING heard Mr T. Caccamo on behalf of the 
Applicant and Ms S. Jackson on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Hospital Workers (Government) 
Award No. 21 of 1966 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 10th day of 
March 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Schedule. 
Clause 39—Wages: Delete Part 1 — Hospital 

Workers Group 3 and insert in lieu:— 
Group 3 — Comprehends the following classes 

of work: 
All Purpose Orderly 
Call Room Orderly (RPH, PMH, Fremantle 

SCGH and KEMH) 
CSSD Assistant (1st year) 
CSSD Orderly (RPH 1st year) 
Farm Assistant (Quo Vadis, Whitby Falls) 
Gardener and Propagator (Mental Health) 
Gardener — Herbicides (Mental Health) 
Hydrotherapy Attendant (1st year) 
Shaving Orderly (RPH, Fremantle) 
Theatre Assistant (Thereafter — RPH) 
Theatre Orderly (1st year RPH, SCGH, 

Osborne Park Hospital and Bicton 
Annexe) 

Theatre and Delivery Suite Orderly 
(Fremantle, Princess Margaret Hospital 
and King Edward Memorial Hospital) 

S Per Week 
Column Column 

A B 
Handyman 

1st year of employment 339.00 349.00 
2nd year of employment 343.50 353.50 
3rd year of employment 

and thereafter 347.40 357.40 

IRON ORE PRODUCTION AND 
PROCESSING (MT NEWMAN MINING CO PTY 

LTD) 
AWARD No. A29 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Application to Vary Award. 

Mt Newman Mining Co Pty Limited 
and 

The Australian Workers' Union, 
West Australian Branch, Industrial Union 

of Workers and Others. 
No. 1189 of 1988. 

Various Classifications Mining — Iron Ore 
COMMISSIONER J.F. GREGOR. 

8th day of November 1988. 

Application to vary award concerning grievance 
procedures — application referred — existing 
industrial relations procedures — varied. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to vary 
the Iron Ore Production and Processing (Mt Newman 
Mining Co Pty Ltd) Award No. A26 of 1984 (the Award). 
The applicant seeks to amend certain clauses of the 
Award which would need to be changed if Part B of its 
application, that is a plea to cancel the Industrial 
Relations (Mt Newman Mining Company Pty Ltd) 
Order No. C822 of 1986 (the Industrial Relations Order) 
is successful. 

These are preliminary Reasons for Decision and are 
issued in this form because of an extant situation where 
a serious dispute continues at the Applicant's 
operations both at Port Hedland and in Newman. 
Detailed reasons will issue in due course. 

To put these preliminary reasons in perspective it is 
necessary to recite a chronology of events. At the 
commencement of the proceedings on 7 November. I 
addressed the parties on my understanding of the 
history of the dispute and for the purpose of these 
reasons I include an edited summary as follows: 

The involvement of the Commission in these 
matters to date is as follows. On 19 July 1988 the 
Company filed in the Registry an application 
seeking a conference concerning its operations. On 
21 July that conference took place and the 
Company described to the Commission what it 
said was a crisis in its operations. It said that the 
crisis arose because in the previous ore year, in the 
first six months, it had produced some 19 million 
tonnes of ore for sale and that on confident 
predictions if the performance continued for the 
balance of that ore year then it would be able to go 
to the market place and sell additional tonnages. 
Apparently it did so and sold into new markets 
which were different from its traditional markets. It 
said that when it came into the current ore year it 
found because of a number of events that it was in a 
position where if it could not be confident of 
producingits forward sales then by 1 August 1988 it 
would have to advise those new clients that it could 
not meet its commitments. It said that the situation 
it was in was multi-causal. There had been bad 
weather, de-railments and technical problems with 
equipment. There had been problems with mine 
planning, but there were also problems with 
industrial relations and that was the issue it 
brought to the Commission. It advised that it would 
address the other problems but pointed out to the 
Commission that its view was that the industrial 
relations practices and procedures then in place 
were not effective in the way that had been 
originally intended. 

There were further conferences on 26 July and on 
28 July there was another conference at which there 
was put in place a plan to deal with the situation as 
the parties saw it. Part of the plan was to address an 
immediate problem of production at Mt 
Whaleback and that issue was put aside to be dealt 
with by the parties in the first instance. That issue 
dealt with would become known as Continuous 
Production on Mt Whaleback or the Whaleback 
Self-Management Plan. It became the subject of 
separate hearings before the Commission as 
constituted. 

In the meantime the parties, at the request of the 
Commission, entered into a voluntary moratorium 
in which the Company agreed that it would not put 
in place whatever it was it intended to put in place 
on 1 August and that for the Unions part there 
would not be industrial action. The Company 
agreed to the moratorium on the basis of 
maintenance of a particular level of tonnage and 
that was acceptable to the Unions who at all times 
said that given reasonable relationships tonnage 
could be maintained. 

After that conference many meetings took place 
between the parties both within the Commission 
and outside. During that period the moratorium 
was honoured. 

However pressures started to build on the 
moratorium and it appeared that progress in 
conciliation was not satisfactory to the Company 
who on 5 September filed the claim which is now 
before the Commission. That claim being to cancel 
an Order known as the Industrial Relations (Mt 
Newman Mining Co Pty Ltd) Order 1986. The 
Company apparently being convinced that the 
source of its industrial relations problems lay in 
that Order. 
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There was after the filing of that application a 
further series of conferences and on 15 September 
there were various instances of industrial action 
which indicated to me that the moratorium was no 
longer effective and on that basis an Order was 
issued dated 19 September. That Order required 
the Company to advise the Union the detail of 
changes that wished to make to the five areas which 
are covered in the industrial relations agreement 
and it directed the parties to commence 
conciliation on those matters. In addition it 
directed industrial action to cease. It had a short 
term, it was to expire on 7 October. In accordance 
with the directions given in that Order, the parties 
met in private conference on 27 through to 30 
September and on 4 October there were further 
discussions about the issue before the 
Commission. In addition at that time my Order of 
19 September was extended. 

On 24 October there was a report back 
conference to the Commission. This conference 
was held in Port Hedland and at it I was told that 
conciliation was at an end and arbitration would 
be necessary. I asked the parties to give estimates of 
the time they required to put their case. The 
Company thought their case would take three 
weeks, one of the Unions thought theirs in rebuttal 
would take three months. In order to make some 
plans about a disposal of the issue I asked the 
parties to advise me with particularly the time that 
they would require. 

The extended Order expired on 21 October and 
at a conference on 24 October the Company asked 
that the Commission extend the operation of the 
Order. That is, that part which prohibited any 
industrial action. At that time I refused to issue the 
Order as there was not sufficient data before me to 
justify its continuation. However on 27 October 
having been advised that industrial action had 
commenced I convened a further conference. As a 
result of that conference I issued a further Order 
requiring a return to work by 1530 hours on 1 
November. The parties were also notified that I 
would commence to hear this application on 7 
November 1988. 

On 3 and 4 November 1 had Commission 
officers visit both Newman and Hedland to 
investigate alleged breaches of the Order and to 
provide information to me for the purpose of 
assisting me to seek a resolution to this dispute if 
that was possible. 

That brings us to the present. 

In summary it can be said that in this matter there has 
been a long process of conciliation. It has not been 
successful for various reasons. Throughout most of that 
conciliation process production has continued at rates 
as good as or better than they were before the action 
came before the Commission. Contrary to reports that 
have appeared in the press there have been no rolling 
strikes during that period. The instances of industrial 
action that have occurred have been addressed by the 
Commission in the issue of its Orders and the first set of 
Orders issued, that is Orders on 19 September and the 
Order as it was renewed were not subject to any breach 
known to me. The third Order issued on 28 October may 
have been. 

At the commencement ofhis argument, Mr Stockden 
expressed concern on the time that was available to 
properly deal with the issue. He opted to put an 
argument in the alternative. He believed that the 
application could be justified on recent events and 
recent events alone, without the necessity to rely on 
anything other than a recent history. This would mean 
that he would not have to support the Applicant's case 
with detailed verbal evidence. It is fair to say that the 
Unions shared the same view and the arguments which 
have been presented to the Commission over 16 hours 
ofhearing on 7 and 8 November have been analysed by 

me bearing this in mind. The flexibility that the 
Commission has to conduct its operations under the 
Act are essential in the circumstances like these where 
the luxury of time is not available to hear the matters 
with evidentiary support which would be necessary in 
the ordinary courts. I am satisfied that I have been able 
to gather the best information that is available at the 
time and that it is sufficient to allow me to make a 
reasoned judgment on the issues between the parties. 

As outlined in the chronology above the Company 
indicated to the Commisison in other proceedings that 
the situation it found itself in was multi-causal and that 
it was addressing the various problems which had 
arisen in its operation and that the industrial relations 
problems were but one. The centre piece of its case is set 
out in Exhibit S2 which provides details of stoppages 
from 1 June 1987 to 30 May 1988, instances of alleged 
non-compliance with the Industrial Relations Order, 
statistics showing a summary of stoppages. This data is 
supported by various graphs, stockpile and shipping 
details. The Company concedes that on the face of the 
information there has been less total time lost in 
industrial disputes of recent times. However it says that 
the type of dispute is different, it is designed to hinder 
production and that in a general sense many of the 
disputes have occurred contrary to the Industrial 
Relations Order. In fact it says that the Industrial 
Relations Order has become an iron band on its 
management; that it is unable to manage properly 
because of the provisions of the Order. It was submitted 
that the Industrial Relations Order was complex and it 
led to a bureaucracy which was dedicated solely to 
meeting requirements of the Order and that 
Supervision had much of their time taken up in meeting 
requirements specified under the Order. In support of 
these propositions it cited the various Committees of 
Reviews and industrial relations meetings which were 
required under the Order. 

Its particular complaint however was concerning 
Conveners. It said that many Conveners were full-time, 
that they were more interested in their own power than 
the good of the Company and that they were for all 
intents and purposes uncontrollable. It was said that 
this lack of control was not only a problem for the 
Company but also for the State Union Officials who 
time after time had been unable to ensure compliance 
with terms of the Industrial Relations Order. Its main 
concern however was that the objects of the Order had 
not been met. Those objects being set out in Clause 5 
and dedicated to the elimination of costly industrial 
disputes. It was submitted that the Unions had failed to 
use their best endeavours to ensure that the objectives of 
the Order were achieved, particularly concerning 
compliance. It was the Company's view that it had, over 
the years, conferred on site Union Officials more and 
more benefits in return for continued production and 
that the data which had been presented to the 
Commission showed without doubt that Orders' 
objectives had not been achieved. It therefore wished to 
be released from the strictures of the document and to 
be allowed to manage freely but within the terms an 
alternative industrial relations procedures which 
would be placed in the Award by the successful granting 
of the application. One of its other serious complaints 
was that it had many work practices it wished to change, 
but the Industrial Relations Order was a positive bar to 
doing so because the Unions could frustrate any action 
the Company took to change procedures and practices. 
This was because 30 days notice had to be given of any 
such change and then if the Union disagreed and filed 
an application with the Commission that automatically 
acted as a stay to the implementation of any changes. 
This again was an onerous burden for the Company 
and it was, in the competitive environment in which it 
was operating, something it could no longer tolerate. 

The Company's submissions which were put by Mr 
j.M. Stockden were supported by evidence called from 
Mr A.D. Clark, the Employee Relations Manager at the 
Newman site and by Mr G.W. Morrow, the Industrial 
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Relations Manager at Hedland. A detailed recitation of 
the evidence presented by these two witnesses will 
appear in the Reasons proper. 

Mr Marks led the argument on behalf of the 
Respondent Unions. He commenced by observing that 
the case law cited by Mr Stockden concerning the role of 
Conveners, was now out of date and that management 
prerogatives had been modified considerably since 
those decisions. He said that the substance of the 
problem was that the Industrial Relations Order 1986, 
had been negotiated on behalf of the Company by 
persons in isolation from line management. He said 
that as a result the front line management had felt 
betrayed and had great difficulty in accepting the 
Order. From the word go the line management had 
wanted to have the Order fail. He was critical that an on- 
going process of education had not been followed and 
that the Company had offered, immediately before the 
time when problems started to arise on the mine, 
voluntary early retirement to its supervision. It was his 
suggestion that the Company at that time, lost many 
good people and this left front line supervision without 
the expertise necessary to properly run the operation. 
About the same time there had also been changes in 
Senior Management. This had led to uncertainty, 
particularly in lower level supervision and this had 
affected the way they perceived the Industrial Relations 
Order. However his basic proposition was that the 
industrial relations record had been good compared 
with previous years. The Company's own information 
presented to the Commission confirmed that, and he 
rejected that there was a new level of sophistication in 
the way Unions at Mt Newman conducted strikes. It was 
his opinion that the way the Company had approached 
this exercise had left many people with no dignity and 
with a sense of no fairness. Notwithstanding that, he 
believed that all the objectives and principles which are 
set out in the document were legitimate and could be 
attained but that there might be some need to adjust the 
mechanisms to allow those objectives to be achieved. 

The submissions of Mr Marks were supported by 
submissions from Mr Kelly and Mr Wilson. Using his 
background in the negotiation of the agreement which 
led to the Order, Mr Wilson alleged that the problem 
confronting all of the parties was that the objectives 
which the Mt Newman officers who negotiated the 
agreement had, were changed because the Mt Newman 
corporate objectives have now changed. They were no 
longer the same as the ones in place when the deal was 
negotiated. He then went on to challenge the factual 
basis of the Company's statistics saying that its 
complaints concerning Conveners were misplaced, 
that it was unable to cite one instance in over two years 
when the 30 day moratorium on retirement for 
agreements had been invoked, let alone any instance 
when the Company had suffered by it. His submissions 
were in support of those which had been made by Mr 
Murie and Mr Bartlem who both suggest to the 
Commission that the complaints of the Company 
concerning the alleged breaches of the Order were not 
applicable insofar as their Unions were concerned. 

In analysing the parties positions I feel that I can 
bring to the analysis some deeper understanding of 
what occurs at Mt Newman than might normally be the 
case if the Commission was otherwise constituted. I say 
this because of my experience gained over 18 months 
handling the issues which come to the Commisison 
from this Company. Some of the impressions 1 gained 
when I first dealt with the matters affecting the 
Company are useful in the context of what needs to be 
decided. I was staggered by the bureaucracy of 
industrial relations practice. Matters came into my 
Chambers which were over two years old and the 
parties had been in discussion for all of that period. I 
sought to assist the parties by insisting that they set 
milestone dates and completion dates so that their 
business could be completed more quickly. 
Importantly though I formed the impression that all 
parties, both management and Unions, were 

comfortable in this situation where no decisions were 
made upon issues. They seemed to be more concerned 
with the process than the result and I formed the view- 
that there was little imperative upon them to solve 
problems with expedition. 

From the arguments of the parties, together with my 
own experience, 1 also formed the view, which is now 
confirmed, that if there are incidences of breach of the 
Industrial Relations Order they are not homogenious 
across the whole of the operation. There has been little 
industrial activity at Port Hedland except that it may be 
said that the Australian Workers'Union has been prone 
to undertake industrial action of various forms. 
However that has been limited. There is a vast 
difference at Mt Newman particularly insofar as 
production Unions are concerned. My view is that even 
if 50 per cent of the stoppages referred to in Exhibit 2 can 
be sheeted home to the production Unions then that is 
too many and it calls into question the efficacy of the 
Order. However that is not the only issue to be 
considered. It appears to me, and the evidence of Mr 
Clark confirms it, that there is a view held in the 
Company that there are three classes of people involved 
in the corporation; wages staff, senior management and 
staff. It is the staff, who are isolated from both 
management and wages staff who have become 
involved as a by-product of this dispute and who have 
suffered much as a result. Although their situation has 
little to do with the application to cancel the Order in 
one sense, in another it is important because most of the 
staff are the front line supervisors. I accept Mr Marks' 
suggestion that they have not been committed to the 
Order, but they were prepared to roll with the flow and 
allow many liberties to be taken with the provisions. 
When senior management decided something needed 
to be done concerning industrial relations 
management, this group of staff were then asked to 
administer the Order strictly. This has led to many of 
the complaints made by Mr Stockden. 

The Order as it stands crates a situation of complexity 
and bureaucracy in industrial relations management 
and to that extent there is a good case to vary it. It also 
contains equivocal language which gives the employer 
little comfort concerning entitlements that it might 
have arising from the provisions. It also does little to 
provide some sort of control on Conveners who do 
abuse the system and there are some who do. It is 
outrageous that a person who is a Convener can only 
work four shifts in 18 months and similarly it is 
outrageious for a Convener to work at Union business 
until 3.30 each day and then go on to overtime. It seems 
that the parties are not capable of resolving these 
situations, they blame each other for them. There needs 
to be some adjustment to the Order to curb this type of 
behaviour. In saying this, it should be observed that in 
my experience there are persons occupying positions of 
Union representation in the Company, Conveners or 
otherwise, whose conduct is right and proper in the 
circumstances and who make a genuine contribution to 
the health of the Corporation. 

I intend to vary the existing Industrial Relations 
Order to correct these deficiencies. The aim will be to 
make the procedures more streamlined, to remove 
equivocal language and to make more positive 
requirements of the Order. In generality I have removed 
the provisions for a Committee of Review, the first line 
of enquiry on matters set out in the document will 
remain, but for all intents and purposes this 
Commission will be the "Committee of Review" and 
any party will have the right to bring applications 
concerning dismissal, suspension or discipline to the 
Commission. This should cut down the inordinate 
amount of time and supervision effort which is used on 
these enquiries at present. In respect to the change of 
existing practices the 30 day notice period will remain, 
that being reasonable notice, but thereafter any party 
may retire from an agreement. Again it will be up to the 
opposing party to make whatever applications they may 
wish to this Commission to seek relief in such 
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circumstances, i have also removed the majority of 
Clause 13 which for the main part contains provisions 
which in my view are unnecessary to be included in an 
Order. This is not an exhaustive list of the changes I 
have made, but the Minutes of the Proposed Order will 
provide the necessary detail. 

Finally the issues raised in this matter are of grave 
concern and the decision I have made accepts in good 
faith the thrust of the argument of Mr Marks and Mr 
Wilson supported by the other Union Officials. It 
remains to be seen whether the predictions of those 
advocates can be translated into proper performance of 
the Order in the field. That being the case I have limited 
the term of the Order, it will expire on 7 February 1989. If 
either party seeks renewal then the industrial relations 
performance at the property will become the subject of 
close scrutiny by the Commission before any Order is 
granted to replace the arrangements which will expire 
on 7 February. 

Addendum. 
After these Preliminary Reasons were issued the 

parties met before the Commission, and as a result I 
decided to vary the term of the Order to six months. It 
was made clear to the parties that the Commisison will 
conduct a review of the performance of the Order in 
February and, depending on the assessment, may make 
adjustments as it deems necessary. It is also apparent 
that these Reasons adequately describe the matters 
brought to consideration in reaching this Decision and 
no additional writing is necessary. 

Appearances: Mr J.M. Stockden and with him Mr S. 
Keogh on behalf of the Applicant. 

Mr A.J. Marks and with him Mr D. Bartlem on behalf 
of the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

Mr D. Kelly on behalf of the Transport Workers' 
Union of Australia, Industrial Union of Workers. 
Western Australian Branch. 

Mr J. Murie on behalf of the Electrical Trades Union 
of Workers of Australia (Western Australian Branch). 
Perth. 

Mr B. Wilson on behalf of the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers. 

Mr K. Hubbard on behalf of the Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch. 

Editor's Note: Order No. 1189 of 1988, dated the 11th 
day of November 1988 was published in Vol. 69, Part 1, 
Sub-Part 2 at p. 279. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 32. 

Mt Newman Mining Co Pty Ltd 
and 

The Australian Workers' Union, 
West Australian Branch. 

Industrial Union of Workers, 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia, 
Transport Workers' Union of Australia, 

Industrial Union of Workers, 
Western Australian Branch, 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 

Building Trades Association of Unions of 
Western Australia (Association of Workers), 

The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, 

Industrial Union of Workers, 
The Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch, 
Australasian Society of Enginers. Moulders 

and Foundry Workers Industrial Union 
of Workers. Western Australian Branch. 

No. 1189 of 1988. 
IRON ORE PRODUCTION AND PROCESSING 

(MT NEWMAN MINING CO PTY LTD) 
AWARD No. A29 of 1984. 

Various Mining — Iron Ore 
COMMISSIONER J.F. GREGOR. 

19th day of September 1988. 

Order. 
WHEREAS at a conference held in Perth on 19 
September 1988 the Commission was advised that 
various instances of industrial action had commenced 
in the Applicant Company's operations on 15 
September 1988 following a private conference between 
the parties held on that day in Port Hedland; whereas 
the subject matter of the private conference was similar 
to that canvassed in conferences before the 
Commission on 21, 26 and 28 July 1988 and in 
numerous private discussions between the parties; 
whereas on 28 July 1988 the Commission issued a 
Statement which had urged the parties to have 
discussions with a view to either confirm their existing 
industrial relations procedures or vary or replace them 
with procedures that are mutually acceptabe; whereas it 
appears to the Commission that the resolution of the 
issues between them by conciliation is being hindered 
by their current actions; whereas the Commission 
having regard for the interest of the parties directly 
involved and for the public interest and to prevent any 
further deterioration of industrial relations between 
them and pursuant to section 32 of the Act, hereby 
orders:— 

(1) That the Applicant Company will supply to 
all Respondent Unions further and better 
particulars to its statement of claims in Application 
No. 1189 of 1988 by 4.00 p.m. on Friday, 23 
September 1988. 

(2) The Applicant Company shall supply to all 
the Respondent Unions a detailed statement in 
writing of any procedures it would intend to put in 
place of the current provisions of the Industrial 
Relations (Mt Newman Mining Co Pty Limited) 
Order in respect to: 

(a) Dismissal. 
(b) Grievance Procedures. 
(c) Communication by Unions with their 

members including meetings. 
(d) Safety procedures and codes. 
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(e) Stand-downs. 
(f) Employment of contractors. 

This statement is to be supplied to all the 
Respondent Unions by 4.00 p.m. on Friday, 23 
September. 

(3) The parties will attend conciliation 
conferences to commence in Perth at 10.30 a.m. on 
Tuesday, 27 September 1988 and continue on each 
day following until 30 September 1988. 

(4) The parties will be represented by a small 
group of negotiators and in that event the 
Company will facilitate the conduct of a report 
back meeting by the Unions to their members at the 
completion of the conciliation process. 

(5) Each employee of the Applicant Company, 
the subject of this Order who is or who is eligible to 
be a member of the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers; Amalgamated Metal Workers and 
Shipwrights Union of Western Australia; 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch; 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; Building 
Trades Association of Unions of Western Australia 
(Association of Workers); the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; 
the Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch; 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch shall not embark on 
any industrial action or withdraw labour during 
the life of this Order. Any employee who is on strike 
at the date of this Order shall return to work 
forthwith. 

(6) Unions party to this Order, their officers and 
shop stewards as specified: Mr J.J. O'Connor, 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch; Mr 
M. Russell, Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch; Mr R.A. Keegan, The Construction, 
Mining and Energy Workers' Union of Australia 
— Western Australian Branch; Mr K. Hubbard, 
The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch; 
Mr E. Archdale, The Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch; Mr B. Krygsman, Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth; Mr P. Rooney, 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; Mr G. 
O'Hehir and Mr R. Lee, Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth; Mr D. Bartlem, Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Mr J. Binks, Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Mr B. Wilson, The Australian Workers' 
Union, West Australian Branch, Industrial Union 
of Workers; Mr S. Tarrant, The Australian Workers' 
Union, West Australian Branch, Industrial Union 
of Workers; Mr G. Daccache, Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Mr N. Gilligan, The Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; 
Mr R. Frearson, The Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers shall take all steps as necessary whether 
pursuant to the rules of the Union or otherwise to 
ensure that each employee complies with and 
continues to adhere to the terms of this Order and 
to the Order known as the Industrial Relations (Mt 
Newman Mining Co Pty Limited) Order. 

(7) Members of the management of the 
Applicant Company as specified: W.D. Wallwork 
— Area Manager, Port Hedland; G.G. Smith — 
General Manager, Newman shall take all steps as 
may be necessary to ensure that any Supervisor or 
member of management who is responsible to 
each of them complies with and continues to 
adhere to the terms of the Order known as the 
Industrial Relations (Mt Newman Mining Co Pty 
Limited) Order. 

(8) If during the term of this Order any party 
breaches the Order known as the Industrial 
Relations (Mt Newman Mining Co Pty Limited) 
Order the offended party shall forthwith advise the 
Commission of the alleged breach and until such 
time as the alleged breach has been considered by 
the Commission, shall not be bound by any other 
of the terms of the Order known as the Industrial 
Relations (Mt Newman Mining Co Pty Limited) 
Order. 

(9) This Order shall have force and effect until 7 
October 1988. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 32. 

Mt Newman Mining Co Pty Ltd 
and 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers, 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia, 
Transport Workers' Union of Australila, 

Industrial Union of Workers, 
Western Australian Branch, 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 

Building Trades Association of Unions of 
Western Australia (Association of Workers), 

The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, 

Industrial Union of Workers, 
The Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch, 
Australasian Society of Enginers, Moulders 

and Foundry Workers Industrial Union 
of Workers, Western Australian Branch. 

No. 1189 of 1988. 
IRON ORE PRODUCTION AND PROCESSING 

(MT NEWMAN MINING CO PTY LTD) 
AWARD No. A29 of 1984. 

Various Mining — Iron Ore 
COMMISSIONER J.F. GREGOR. 

4th day of October 1988. 

Order. 
WHEREAS an Order was issued by the Commission on 
19 September 1988 for the purpose of prevention of the 
deterioration of industrial relations between the 
parties; whereas paragraph (3) of the said Order 
required that the parties attend conciliation 
conferences in Perth on 27 September 1988 and on each 
day following until 30 September 1988; whereas that at 
the conclusion of the said conferences, agreement had 
not been reached; whereas the Commission has 
advised the parties that further conciliation will be 
explored in a conference to be held in Port Hedland on 
11 October 1988; whereas the Order issued on 19 
September in paragraph (9) provides that it shall have 



1124 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.I.G. 

force and effect until 7 October 1988; whereas the 
Commission is of the view that conciliation would be 
hindered if the actions of the parties, identified in the 
recitals to the Order issued on 19 September 1988 were 
to occur again; and whereas the Commission having 
regard for the interests of the parties directly involved 
and the public and to prevent any deterioration of 
industrial relations between them and pursuant to 
section 32 of the Act, hereby orders:— 

That the terms of the Order issued on 19 
September 1988 shal continue to have force and 
effect from 8 October 1988 until 21 October 1988. 

Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 32. 

Mt Newman Mining Co Pty Ltd 
and 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers, 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia, 
Transport Workers' Union of Australia, 

Industrial Union of Workers, 
Western Australian Branch, 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 

Building Trades Association of Unions of 
Western Australia (Association of Workers), 

The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, 

Industrial Union of Workers, 
The Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch, 
Australasian Society of Enginers, Moulders 

and Foundry Workers Industrial Union 
of Workers, Western Australian Branch. 

No. 1189 of 1988. 
IRON ORE PRODUCTION AND PROCESSING 

(MT NEWMAN MINING CO PTY LTD) 
AWARD No. A29 of 1984. 

Various Mining — Iron Ore 
COMMISSIONER J.F. GREGOR. 

28th day of October 1988. 

Order. 
WHEREAS at a conference held in Perth on 27 October 
1988 the Commission was advised that industrial action 
had commenced at both the Newman and Port 
Hedland sites operated by the Applicant Company; 
whereas the Applicant Company advised that it was 
unable to either mine or ship ore as a result and that all 
its operations were likely to stop; whereas Union 
representatives confirmed that industrial action had 
commenced and was likely to continue; whereas the 
Applicant and the Respondents each held the other to 
blame for the actions; whereas it is clear to the 
Commission that the subject matter of dispute between 
the parties is the same as that which has been the subject 
of numerous discussions between them commencing 
on 21 July 1988; whereas it appears to the Commission 
that resolution of the issues between the parties is being 
hindered by their current action; whereas if such action 
continues it will hinder the Commission from an 
orderly determination of the dispute by arbitration and 
having regard for the interests of the parties and the 

public and to prevent further deterioration of industrial 
relations and pursuant to section 32(3) of the Act, 
hereby orders:— 

(1) Each employee of the Applicant Company, 
the subject of this Order who is or who is eligible to 
be a member of The Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers; Amalgamated Metal Workers and 
Shipwrights Union of Western Australia; 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch; 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; Building 
Trades Association of Unions of Western Australia 
(Association of Workers); The Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; 
The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch; 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch shall not engage in or 
embark on any industrial action whatsoever, 
including but not limited to any withdrawal of 
labour, ban, limitation, or restriction during the life 
of this Order. Any employee who is on strike or 
taking industrial action at the date of this Order 
shall return to work or cease such industrial action 
by 1530 hours on 1 November 1988. 

(2) Unions party to this Order, their officers and 
shop stewards shall take all steps as necessary 
whether pursuant to the rules of the Union or 
otherwise to ensure that each employee complies 
with and continues to adhere to the terms of this 
Order and to the Order known as the Industrial 
Relations (Mt Newman Mining Co Pty Limited) 
Order. 

(3) Members of the management of the 
Applicant Company as specified W.D. Wallwork 
— Area Manager, Port Hedland; G.L. Wedlock — 
General Manager, Newman shall take all such 
steps as may be necessary to ensure that any 
Supervisor or member of management who is 
responsible to each of them complies with and 
continues to adhere to the terms of the Order 
known as the Industrial Relations (Mt Newman 
Mining Co Pty Limited) Order. 

(4) If during the term of this Order any party or 
any employee who is or who is eligible to be a 
member of any of the Unions referred to in (1) 
above, breaches the Order known as the Industrial 
Relations (Mt Newman Mining Co Pty Limited) 
Order, the aggrieved party shall forthwith advise 
the Commission and shall not be bound in any way 
by any other of the terms of the Order known as the 
Industrial Relations (Mt Newman Mining Co Pty 
Limited) Order. 

(5) The prior approval of the Commission 
required by subclause (11) of Clause 11.— 
Standdowns of the Industrial Relations (Mt 
Newman Mining Co Pty Limited) Order shall be 
deemed to have been given by the operation of this 
Order. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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MENTAL HEALTH REHABILITATION 
ASSISTANTS AWARD No. 36 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Variation to Award. 

Hon Minister for Health 
and 

West Australian Psychiatric Nurses' 
Association (Union of Workers). 

No. 1669 of 1988 and No. 467 of 1987. 
Psychiatric Nurses Health and Welfare 

COMMISSIONER LA. NEGUS. 
31st day of March 1989. 

Order. 
HAVING heard Ms M. Kaempf behalf of the Applicant 
and Ms L. McLeod on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Mental Health Rehabilitation 
Assistants Award No. 36 of 1965 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
26th day of August 1988. 

(Sgd.) J.A NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Overtime: Delete subclause (5) and 

insert in lieu thereof:— 
(5) Where an employee is required to work 

overtime for a period of at least two hours in excess 
of the rostered daily hours, without being informed 
before booking off on the previous day, he/she 
shall be provided with a meal free of cost or paid an 
allowance of $4.30 in lieu of a meal. 

2. Clause 8.—Public Holidays: Delete subclause 
(l)(a) and (3) and insert in lieu thereof:— 

(1) (a) The following days or the days observed 
in lieu thereof shall, subject as hereinafter 
provided, be allowed as holidays without 
deduction of pay, namely: New Year's Day. 
Australia Day. Good Friday, Easter Monday, 
Labour Day, Anzac Day. Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing 
Day. Provided that by agreement between the 
employer and employee, time worked on public 
holidays may be taken as time off in lieu on another 
day or days in multiples of two hours. 

(3) Any employee who is required to work on the 
day observed as a holiday as prescribed in this 
clause in his/her normal hours of work shall be 
paid for the time worked at the rate of double time 
and a half or if the employer agrees, to be paid for 
the time worked at the rate of time and a half and in 
addition be allowed at a time mutually acceptable 
to the employer and the employee to take the time 
worked on public holidays as time off in lieu of 
another day or days in multiples of two hours or 
more. 

3. Clause 13.—Uniforms: Delete this clause and 
insert in lieu thereof:— 

13.—Uniforms. 
(1) The employer shall provide protective 

clothing as agreed between Union and employer to 
be replaced on a fair "wear and tear" basis. 
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(2) The laundry of uniforms, other than infected 
or contaminated uniforms shall be the respons- 
ibility of the individual employees and the cost of 
laundering shall be met by the employee. 

4. Clause 21. — Payment ofWages: Delete this clause 
and insert in lieu thereof:— 

21.—Payment of Wages. 
(1) Where an obligation to pay a final amount 

contains a decimal figure of .5 of a cent or more, the 
amount to be paid shall be the next whole cent. 
Example — 5.5 cents becomes 6.0 cents. Where the 
amount to be paid contains a decimal figure of less 
than .5 of a cent, such decimal figure shall be 
disregarded. Example — 5.4 cents becomes 5.0 
cents. 

(2) Wages shall be paid into the employees 
account with a bank or other financial institution, 
registered in Western Australia and operating 
through an electronic transfer fund. 

PAINT AND VARNISH MAKERS' AWARD 
No. 22 of 1957. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Award Variation 

Pursuant to Structural and Efficiency Principle. 
The Federated Miscellaneous Workers' Union 

of Australia. Hospital. Service and Miscellaneous 
WA Branch 

and 
Dulux Australia Ltd and Others. 

No. 1017 of 1988. 
Various Paint Industry 

COMMISSIONER J.A. NEGUS. 
12th day of April 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the Award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles and with the 
consent of the parties, hereby order— 

That the Paint and Varnish Makers' Award No. 
22 of 1957— 

(1) be amended in accordance with the 
following Schedule to provide for the inclusion of 
Clause 2A. — State Wage Principles — September 
1988 to give effect to the applicant's "no extra 
claims" commitment and the provisions of 
paragraph 4 of the General Order No. 730 of 1988 
dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of this 
Order by three per cent with effect on and from 22 
September 1988 in accordance with the rates 
specified in Column A of the following 
Schedule. 
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(3) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this Order by three 
per cent with effect on and from 22 September 1988 
in accordance with the rates specified in the 
following Schedule. 

(4) be further varied by increasing the wage rates 
resulting from the increase specified in paragraph 
(2) of this Order by a flat amount of $ 10.00 per week 
with effect on and from 22 March 1989 in 
accordance with the rates specified in Column B of 
the following Schedule. 

(Sgd.) J.A. NEGUS. 
-.S.l Commissioner. 

Schedule. 
1. Clause 3. — Arrangement: Immediately after the 

numbers and title 3. Arrangement, add the number and 
title 3A, State Wage Principles — September 1988. 

2. Clause 3. — Arrangement: Immediately after 
Clause 3. — Arrangement of this award, add the 
following new clause: 

3A. — State Wage Principles — September 1988. 
(1) It is a term of this Award that the Union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 8. — Leading Hands: Delete this clause 
and insert the following in lieu: 

8. — Leading Hands. 
Any worker placed by the employer in charge of 

three or more other workers shall be paid $ 16.70 per 
week in addition to the rates prescribed in the Rates 
of Pay clause. 

4. Clause 22. — Rates of Pay: Delete this clause and 
insert the following in lieu: 

22. — Rates of Pay. 
The minimum weekly rates of wage payable to 

employees covered by this Award shall be: 
✓ ^ a * * i Column A Column B (1) Adult Employees s s 

Bulk Paint Tinting 
First three months 
training and experience 343.50 353.50 
After three months 
training and experience 346.20 356.20 
Varnish Making 
First three months 
training and experience 343.50 353.50 
After three months 
training and experience 346.20 356.20 
Paint Mixing and/or 
Operator of Wet Grinding 
Machine of any kind 
First three months 
training and experience 329.30 339.30 
After three months 
training and experience 332.10 342.10 

343.50 

346.20 

343.50 353.50 

356.20 

329.30 339.30 

332.10 342.10 

Column A Column B 
S S 

Caustic Plant 
First three months 
training and experience 329.30 339.30 
After three months 
training and experience 332.10 342.10 
All Others 
First three months 
training and experience 319.30 329.30 
After three months 
training and experience 322.10 332.10 
The rates of wage prescribed in Column A 

shall operate on and from 22 September 
1988. 

The rates of wage prescribed in Column B 
shall operate on and from 22 March 1989. 

(2) Junior Employees: Junior employees shall 
receive the following percentage of the adult rate 
shown in subclause (1) hereof for the class of work 
on which they are engaged. 

% 
Under 16 years of age 50 
At 16 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 90 
At 20 years of age Adult rates 

(3) In addition to the wage rates shown in 
subclause (1) hereof, an employee shall be paid, in 
lieu of all other disability allowances, an industry 
allowance of $10.90 per week and this allowance 
shall be for all purposes of the Award. 

RAILWAY OFFICERS AWARD 
No. RCB 1 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Variation of an Award. 

West Australian Railways Officers' Union 
and 

Western Australian Government Railways 
Commission. 

No. RCB 9 of 1988. 
Railway Officers 

COMMISSIONER G.L. FIELDING. 
16th day of March 1989. 

Order. 
HAVING heard Mr A.H. Borger on behalf of the 
Applicant and Mr D.F. Johnston on behalf of the 
Respondent, the Commission, constituted by the 
Railways Classification Board, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988, dated 9 
September 1988 have been complied with, and by 
consent, hereby orders: 

That the Railway Officers Award 1985 as 
amended be further amended in accordance with 
the following schedule with effect from the 
beginning of the first pay period commencing on 
or after the 1st day of January 1988. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman 

Railways Classification Board. 
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Schedule. 
Clause 22. — District Allowances: Delete subclauses 

(l)(a), (b), (c) and (d) and insert the following in lieu: 
(1) (a) $256.00 per Esperance, 

annum Kalgoorlie. Miling, 
Mullewa, Southern 
Cross, Kambalda. 

(b) $512.00 per Trayning, Mogumber. 
annum Norseman. 

(c) $866.00 per Bencubbin, Kalannie, 
annum Koolyanobbing, 

Koorda, Mukinbudin, 
Newdegate, Perenjori, 
Wubin, Eneabba, 
Morawa. 

(d) $1,732.00 per Leonora, Salmon 
annum Gums. 

RAILWAY OFFICERS AWARD 
No. RGB 1 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Variation of an Award. 

West Australian Railways Officers' Union 
and 

Western Australian Government Railways 
Commission. 

No. RCB 1 of 1989. 
Railways Officers 

COMMISSIONER G.L. FIELDING. 
16th day of March 1989. 

Order. 
HAVING heard Mr A.H. Borger on behalf of the 
Applicant and Mr D.F. Johnston on behalf of the 
Respondent, the Commission, constituted by the 
Railways Classification Board, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988, dated 9 
September 1988 have been complied with, and by 
consent, hereby orders: 

That the Railway Officers Award 1985 as 
amended be further amended by deleting the 
amounts of $100.21, $66.81 and $33.40 in subclause 
(13) of Clause 38. — Railway Construction etc. 
Work and inserting in lieu the amounts of $138.60, 
$92.86 and $46.43 respectively with effect from the 
16th day of October 1988. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman 

Railways Classification Board. 
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RAILWAY OFFICERS AWARD 
No. RCB 1 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Variation of an Award. 

West Australian Railways Officers' Union 
and 

Western Australian Government Railways 
Commission. 

No. RCB 2 of 1989. 
Railways Officers 

COMMISSIONER G.L. FIELDING. 
16th day of March 1989. 

Order. 
HAVING heard Mr A.H. Borger on behalf of the 
Applicant and Mr D.F. Johnston on behalf of the 
Respondent, the Commission, constituted by the 
Railways Classification Board, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988, dated 9 
September 1988 have been complied with, and by 
consent, hereby orders: 

That the Railway Officers Award No. RCB 1 of 
1985 as amended be further amended by deleting 
the amounts of $1.33 and $1.55 in subclause (1) of 
Clause 7. — Shift Work Allowances and insert in 
lieu the amounts $1.44 and $1.69 respectively with 
effect from the 15th day of March 1989. 

(Sgd.) G.L. FIELDING. 
[L.S.] Chairman 

Railways Classification Board. 

SADDLERS AND LEATHERWORKERS 
AWARD No. 7 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation Pursuant 
to Structural and Efficiency Principle. 
The Federated Miscellaneous Workers' 
Union of Australia. Hospital. Service 

and Miscellaneous WA Branch 
and 

Hugo Fischer Pty Ltd and Others. 
No. 1025 of 1988. 

Various Leatherwork Manufacturing 
COMMISSIONER J.A. NEGUS. 

11th day of April 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Mr J. Uphill on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the Award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any 
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extra claims, award or overaward. except when 
consistent with the State Wage Principles, and with the 
consent of the parties, hereby order — 

That the Saddlers and Leatherworkers Award 
No. 7 of 1962 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A.—State Wage 
Principles — September 1988 to give 
effect to the applicant's "no extra claims" 
commitment and the provisions of 
pargaraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from 22nd September 1988 in 
accordance with the rates specified in 
Column A of the following Schedule. 

(3) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this 

. Order by three per cent with effect on and 
from 22 September 1988 in accordane 
with the rates specified in the following 
Schedule. 

(4) be further varied by increasing the wage 
rates resulting from the increase specified 
in paragraphg (2) of this Order by a flat 
amounfof $10.00 per week with effect on 
and from 22 March 1989 in accordance 
with the rates specified in Column B of 
the following Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title add the number and title 2A.—State 
Wage Principles — September 1988. 

2. Clause 2A.—State Wage Principles — September 
1988: Insert immediately after Clause 2.—Arrange- 
ment of this award, add the following new clause: 

2A.—State Wage Principles — September 1988. 
(1) It is a term of this Award that the Union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this Award or 
industrial agreement is binding shall not increase 
the rate of wage payable to an employee on 9 
September 1988 or otherwise vary the conditions of 
employment applicable to an employee on that 
date so as to increase that employer's labour costs, 
except to the extent that any such increase has been 
authorised by the Commission after the date. 

3. Clause 9.—Wages: Delete this clause and insert in 
lieu thereof the following: 

9.—Wages. 
(1) Adult Employees (total wage per week) 

(a) Saddlery and Harness Section — 
Column Column 

A B 
$ $ 

(i) Saddlers — 
employee 
manufacturing 
and repairing 
saddles 310.40 320.40 

(ii) Manufacture 
and/or repair 
of harnesses, 
harness saddles, 
bridle work and 
strappings, 
collars for 
horses or 
similar collars, 
whips and 
whipthongs 

Leather Goods Section 
All workers engaged 
in the manufacture of 
leather goods — 
First six months of 
employment on such 
work 
Between six and 12 
months of employ- 
ment on such work 
After 12 months of 
employment on such 
work 

307.20 317.20 

290.70 300.70 

295.10 305.10 

Fibre Goods Section — 
Manufacture and/or 
repair of port- 
manteaux, bags and 
trunks, suit and 
attache cases, travel 
goods, musical instru- 
ment and similar 
cases, covered wire- 
less or radio cases, 
slither cans, welders 
and similar industrial 
masks and other 
articles as are made 
of fibre — 
First six months of 
employment on such 
work i 
Between six and 12 
months of employ- 
ment on such work i 
After 12 months of 
employment on such 
work ! 

Sporting Goods Section 
Manufacture and/or 
repair of sporting 
goods of all 
descriptions — 
First six months of 
employment on such 
work 
Between six and 12 
months of employ- 
ment on such work 
After 12 months of 
employment on such 
work 

298.20 

290.70 

296.80 306.80 

290.70 300.70 

295.10 305.10 

296.80 306.80 

Machine Belting etc Section — 
Manufacture and/or 
repair of machine 
belting, gaskets and 
pump washers or 
similar articles 290.70 



69 W.A.I.G 

Column Column 
A B 
$ S 

(f) Sewing Machinist — 
First six months of 
employment on such 
work 290.70 300.70 
Between six and 12 
months of employ- 
ment on such work 295.10 305.10 
After 12 months of 
employment on such 
work 296.80 306.80 

(g) All others 288.20 298.20 
(2) Junior Employees (per cent of "All Others" 

classification) 
% 

16 years of age and under 50 
17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 
(3) Apprentices (per cent of Saddler's rate per 

week) 
% 

Five Year Term — 
First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 

Four Year Term — 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Three and a Half Year Term — 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

Three Year Term — 
First year 55 
Second year 75 
Third year 88 

The rates of wage prescribed in Column A shall 
operate on and from the 22nd day of September 
1988. 

The rates of wage prescribed in Column B shall 
operate on and from the 22nd day of March 
1989. 

4. Clause 23.—Leading Hands: Delete this clause 
and insert in lieu thereof the following: 

23.—Leading Hands. 
Any worker placed by the employer in charge of 

other workers shall be paid the following rates in 
addition to their ordinary rates of wages:— 

S 
In charge of one to five employees 14.20 
In charge of six to 10 employees 17.90 
In charge of 11 or more employees 24.50 
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SHOP AND WAREHOUSE (WHOLESALE 
AND RETAIL ESTABLISHMENTS) 

AWARD 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Section 40.—Award Variation. 
Myer Stores Ltd and Others 

and 
The Shop, Distributive and Allied 

Employees' Association of Western Australia. 
No. 237 of 1989. 

Various Wholesale/Retail 
COMMISSIONER O.K. SALMON. 

10th day of March 1989. 

Award variation — Saturday trading and work on 
public holidays — special significance for Easter 
Saturday Eve — claim for removal of double time 
rate on Easter Eve — award varied temporarily 20- 
27 March 1989 — double time rate applies. 

Reasons for Decision. 
THE COMMISSIONER: The trouble I have with the 
Applicant's argument in this case is that it is strong in 
parts and what I must decide is whether it is strong 
enough overall to justify deleting Clauses 13(5) and 29 
from the award. 

The first major element in the Applicant's argument 
is that judged by community attitudes to Saturday 
trading and work on public holidays any special 
significance attached to Easter Eve in the retail trade 
industry by reason of the award is an anachronism. 

The second element argued with equal force as the 
force is that the double time rate that applies on Easter 
Eve either as an overtime rate or on ordinary time is 
prohibitive and inequitable because it amounts to a 
penalty paid on a penalty. 

Finally it is argued that there is a rostering problem 
compounded by the double penalty referred to in the 
second element of the argument. 

Underlying the whole argument is a very strongly 
held view that the majority of the Commission in 
Application No. 1519 of 1987 would not have intended 
that the new forms of wage expression proposed in its 
reasons should have the results that now cause the 
Applicants such concern. 

The Applicants imply by their argument that the 
Commission should not hesitate in granting their 
claims now that it has the opportunity to do so. I have 
difficulties with this proposition as it relates to columns 
(ii) and (iii) of Clause 28.—Wages in the award. 

In this respect the proposition is an assertion simply 
stated and it has no more force than the opposite 
assertion implied in the opposing argument. The award 
is unambiguously expressed and therefore not open to 
be interpreted by reference to extrinsic material 
including statements of the Commission when 
delivering its Order. 

The Applicant's proposition if taken up would have 
implications for other parts of the award thus leading to 
injustices. They believe that columns (ii) and (iii) rates 
for full-time employees can be treated according to 
formulas in the award dealing with wage analysis for 
part-time and casual employees. The extension of that 
reasoning, for example, is that it applies to sick leave 
entitlements prescribed in the award. That may be 
convenient for the Applicants but on a reading of the 
plain words used in the sick leave and Clause 28 there is 
no warrant for paying lower amounts of sick leave 
Monday to Friday. 

It is this error in the Applicant's reasoning that leads 
to other weaknesses in their argument overall and I will 
come to that. At this stage I want to say something about 
my approach to the issues in this case. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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First of all 1 have regard for the Decision of Fielding 
C. in Myer (WA) Stores Ltd and Others v. the West 
Australian Shop Assistants and Warehouse Employees 
Industrial Union of Workers (61 WA1G 1263). The rule 
in that case was stated in these terms — and I 
quote:— 

Although as a general proposition it must be 
accepted that the Applicants have the right to 
manage their undertakings so that they operate 
efficiently and economically, nonetheless they 
carry the onus of justifying the amendments 
sought. It has long been the rule that persons 
seeking to alter existing conditions carry the onus 
of justifying the need for such an alteration, [cf. 
North Coolgardie Miners' dispute (1904): Vol. 3 
Reports of Proceedings before the Boards of 
Conciliation and Court of Arbitration (WA) 164 at 
167.] In the present case this is all the more so 
because the amendments sought by the Applicants 
alter conditions which have stood for a very long 
time. [See Boans Limited v. Federated Clerks 
Union of Australia (1975) 55 WAIG 731, per Collier 
C] 

I believe I should apply that rule in this case and I add 
that in deciding this case I am bound to do so according 
to equity and substantial merit having regard to the 
interests of the persons immediately concerned. 

The Applicants interests are efficiency and economic 
trading and their employees interests are preserving 
Easter Eve as a non-compulsory working day for 
reasons given in testimony which are substantially 
unchallenged and impressive. 

Clearly there will be difficulties when making 
comparisons between interests ultimately capable of 
expression in money terms and those not capable of 
such expression and the process is necessarily very 
subjective. 

With regard to the double time rate I will deal, first of 
all, with the fundamental objections raised by Mr 
Higham and Mr Baines during testimony. Both men 
reason that because Easter Eve is not a public holiday 
work done on that day should not be paid for at double 
rate. Mr Higham adds that work done on Easter Eve is 
paid for at ordinary rates in many other industry sectors 
and this observation appears to underline his 
fundamental point of criticism. 

Doubtless these objections are strongly held but that 
alone is not enough to excise the double time rate from 
the award. The fact is that double time has been paid in 
this industry for work on Easter Eve over 28 years and 
even though it is not a holiday that is the strongest 
ground for calling it a special day without attempting at 
this stage to discover why it is special. 

Certainly in the last 28 years Easter Eve has not been 
considered an ordinary Saturday in the retail trade 
industry while it has been an ordinary Saturday in 
many other industries; but in the retail industry every 
Saturday other than Easter Saturday is a working day 
and in this respect the industry is distinguishable from 
many other industries, meaning that such general 
comparisons are of very doubtful value. 

In the foregoing analysis Easter Eve in the retail trade 
industry is a recognised non-compulsory working day 
in the sense that compulsion is avoided by double rate 
penalty. 

Mrs Bentley's reasons relate to current day events, 
new community attitudes to weekend trading and 
industry efficiency. However these reasons are not put 
forward as direct community interests. They are reasons 
in support of the Applicant's interests. They should not 
be confused. The community will have retail trading on 
Easter Eve even if I reject the Applicant's claims 
altogether. 

So far as I have evidenced for the view that Easter Eve 
is a day of special significance recognised by the 
community there is the testimony from the Assistant 
Bishop of the Perth Anglican Diocese that convinces 

me it is. As to industry efficiency I accept that it is a 
general objective in industry today but the notion of 
negative costs cutting eschewed in the State Wage 
Fixing Principles must also be kept in mind. 

From these observations I conclude that the Union is 
on much stronger ground than the Applicants on the 
significance ofhaster Eve in the industry at this time. It 
follows that the Applicants' employees have a genuine 
interest in preserving this day as a non-compulsory 
working day in the sense I have already described it and 
the magnitude of the burden confronting the 
Applicants in this case is more readily understood. 

Turning now to the testimony of Mr Higham he was 
primarily concerned with full-time employees paid 
under column (iii) of Clause 28.—Wages of the award. I 
have already ruled on the fundamental question 
concerning that wage and for those reasons I believe 
that Mr Higham has erred in the wage calculations he 
tendered in evidence. 

The result, of course, is that extra cost imposition that 
his firm might expect from trading on Easter Eve is 
considerably lower than calculated. On the other hand 
he seems to have roster problems that may be avoided 
with the deletion of Clause 29. 

Mr Baines is significantly less concerned with 
rostering than Mr Higham, but I accept his calculations 
regarding extra wage costs incurred in respect of casual 
employees. Mr Spencer appears to have extra wage 
costs compounded by roster problems. 

Taking particular notice of Mr Higham and Mr 
Baines being representative of larger retailers their 
circumstances together produce a reasonably strong 
case but separately each is more interested in only one 
half of the result they seek. However, I believe the 
rostering problem is the lesser of the two. 

At the same time all employees are concerned with 
preserving Easter Eve as a non-compulsory working 
day and that means they must preserve double rates for 
that day or at least they must impose a sufficiently high 
extra wage burden and appropriate conditions on the 
Applicants to preserve their interests. 

Taking all these factors into consideration I intend to 
settle this matter by taking the course available to me 
under section 26(2) of the Act. I propose to make an 
Order to vary the award only for the period from and 
including the Monday immediately preceding Easter 
Day 1989 to and including Monday, 27 March 1989. 
During that period clauses in the award will operate to 
provide that the rate for overtime worked on Easter Eve 
and work performed on the same day under Clause 
29(2) shall be double the rate payable for ordinary time 
on any day, Monday to Friday inclusive. 

In my opinion such an Order will provide maximum 
relief in the casual work areas albeit with lesser relief 
elsewhere but it will also operate to preserve the 
employees interests. After the Easter break the parties 
will be able to open further discussions on the issues if 
they wish with the advantage of having precise 
knowledge of consumer demand for all day shopping 
on Easter Eve and the measure of the problems 
involved. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 
Myer Stores Ltd and Others 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
No. 237 of 1989. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) AWARD 1977. 

Various Wholesale/Retail 
COMMISSIONER O.K. SALMON. 

10th day of March 1989. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the 
Applicants and Mr J. Bullock on behalf of the 
Respondent and Mr A. Cooke appeared for the Trades 
and Labor Council, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the Shop and Warehouse (Wholesale and 
Retail Establishments) Award 1977 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
10th day of March 1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

the number and title 2A. State Wage Principles — 
September 1988 insert new number and title 2B. Easter 
Week Variations 1989. 

2. Clause 2A.—State Wage Principles — September 
1988: Immediately following this clause insert new 
Clause 2B as follows:— 

2B.—Easter Week Variations 1989. 
The variations to Clauses 13 and 29 of this award 

operative from the date hereof shall have 
temporary operation only from and including 20 
March 1989 to and including 27 March 1989; and 
from 27 March 1989 Clauses 13(5) and 29(2) of the 
award shall be expressed as they were expressed 
immediately prior to the date hereof. 

3. Clause 13.—Overtime: Delete subclause (5) of this 
clause and insert in lieu thereof the following:— 

(5) Except in the case of small retail shops, the 
rate for overtime on Easter Eve shall be double the 
rate payable for ordinary time on any day Monday 
to Friday inclusive, not being rates prescribed for 
late night trading or in columns (ii) and (iii) of 
Clause 28.—Wages.. 

4. Clause 29.—Easter Week: Delete subclause (2) of 
this clause and insert in lieu thereof the following:— 

(2) The rate for work performed on Easter Eve 
shall be double the rate payable for ordinary time 
on any day Monday to Friday inclusive, not being 
rates prescribed for late night trading or in 
columns (ii) and (iii) of Clause 28.—Wages. 

SOAP AND ALLIED MANUFACTURING AWARD 
No. 25 of 1960. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Award Variation Pursuant to 

Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous WA 

Branch 
and 

Unilever Australia Pty Ltd and Others. 
No. 1030 of 1988. 

Various Soap and Allied Products Manufacturers 
COMMISSIONER J.A. NEGUS. 

11th day of April 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Mr J. Uphill on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the Award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles, and with the 
consent of the parties, hereby order— 

That the Soap and Allied Manufacturing Award 
No. 25 of 1960. 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give effect to 
the applicant's "no extra claims" commitment 
and the provisions of paragraph 4 of the 
General Order No. 730 of 1988 dated 14 
September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of 
this Order by three per cent with effect on and 
from 22 September 1988 in accordance with 
the rates specified in Column A of the 
following Schedule. 

(3) be varied by increasing allowances 
which relate to work or conditions applicable 
immediately prior to the date of this Order by 
three per cent with effect on and from 22 
September 1988 in accordance with the rates 
specified in the following Schedule. 

(4) be further varied by increasing the wage 
rates resulting from the increase specified in 
paragraph (2) of this Order by a flat amount of 
$10.00 per week with effect on and from 22 
March 1989 in Column B of the following 
Schedule. 

(Sgd.) J.A NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title add the number and title 2A. — State 
Wage Principles — September 1988. 

2. Clause 2A. — State Wage Principles — September 
1988: Insert immediately after Clause 2. — Arrangement 
of this award, the following new clause: 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this Award that the union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this Award or 
industrial agreement is binding shall not increase 
the rate of wage payable to an employee on 9 
September 1988 or otherwise vary the conditions of 
employment applicable to an employee on that 
date so as to increase that employer s labour costs, 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

3. Clause 25. — Wages: Delete this clause and insert 
the following in lieu: 

25. — Wages. 
The minimum weekly rates of wage payable to 

employees covered by this award shall be: 
Column Column 

A B 
S S 

(1) Adult employees: 
Product maker — soap crutcher. 
liquids powders and pastes. detergents and cleaners polishes and 
stains, toilet soaps 288.70 298.70 
Assistant Product Maker 281.20 291.20 
General Hand other than above 273.60 283.60 

(2) Junior Employees. Junior employees 
shall receive the prescribed percentage 
of the General Hand rate per week. 

Under 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Adult Rates 

The rates of wage prescribed in 
Column A shall operate on and from 22 
September 1988. 

The rates of wage prescribed in 
Column B shall operate on and from 22 
March 1989. 

4. Clause 26. — Leading Hands: Delete this clause 
and insert the following in lieu: 

26. — Leading Hands. 
In addition to the appropriate total weekly wage 

prescribed in Clause 25. — Wages of this award a 
leading hand shall be paid: 

$ 
(1) if placed in charge of not less 

than three and not more than 10 
other workers 14.60 

(2) if placed in charge of not less 
than 10 and not more than 20 other 
workers 22.50 

(3) if placed in charge of more 
than 20 other workers 28.90 
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TEACHERS' AIDES' 
AWARD 1979 No. 4 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40.—Award Variation Pursuant to 
Structural and Efficiency Principle. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service 
and Miscellaneous WA Branch 

and 
The Hon Minister for Education. 

No. 1034 of 1988. 
Teachers' Aides Education 

COMMISSIONER J.A. NEGUS. 
11th day of April 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
applicant and Mr G. Bull on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979 and having been 
satisfied that the applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the Award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the applicant will not pursue any extra 
claims, award or overaward, except when consistent 
with the State Wage Principles, and with the consent of 
the parties, hereby order — 

That the Teachers' Aides' Award 1979 No. 4 of 
1979 

(1) be amended in accordance with the 
following Schedule to provide for the 
applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from the 22nd day of September 
1988 in accordance with the rates 
specified in Column A of the following 
Schedule. 

(3) be further varied by increasing the wage 
rates resulting from the increase specified 
in paragraph (2) of this Order by a flat 
amount of $10.00 per week with effect on 
and from 22 March 1989 in accordance 
with the rates specified in Column B of 
the following Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Wages: Delete this clause and insert the 

following in lieu: 
14.—Wages. 

It is a term of this Award that the union 
undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 
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The minimum hourly rate of wage payable to 
employees covered by this award shall be: 

Column Column 
A B 

(1) Teachers'Aide $ $ 
First year of employment 8.11 8.40 
Second year of employment 8.30 8.59 
Third year of employment 8.49 8.78 
Fourth year of employment 

and thereafter 8.73 9.02 

(2) Teachers' Aide (Special 
School) 
First year of employment 8.73 9.02 
Second year of employment 9.01 9.30 
Third year of employment 9.37 9.66 
Fourth year of employment 

and thereafter 9.67 9.96 
Provided that an employee employed as a 

Teachers' Aide (Special School) who, on 
commencement, has had no prior relevant 
experience or qualification shall be paid the rate 
for a first year Teachers' Aide for the first year of 
her employment. On completion of 12 months' 
employment such employee shall be paid the 
rate for a Teachers' Aide (Special School) First 
Year and thereafter progress through the annual 
increments. 

(3) Aboriginal Education Worker (Aboriginal 
School) 

$ $ 
Grade 1 
First year of employment 8.11 8.40 
Second year of employment 8.30 8.59 
Third year of employment 

and thereafter 8.49 8.78 
Grade 2 
First year of employment 8.73 9.02 
Second year of employment 

and thereafter 9.01 9.30 
Grade 3 9.66 
First year of employment 9.37 
Second year of employment 

and thereafter 9.67 9.96 
Appointment to and progression between the 

different Grades shall be at the discretion of the 
employer provided that progression within each 
Grade shall be automatic. 

(4) Aboriginal Education Worker (Early Childhood 
Education) 
Grade 1 
First year of employment 8.11 8.40 
Second year of employment 8.30 8.59 
Third year of employment 

and thereafter 8.49 8.78 
Grade 2 
First year of employment 8.73 9.02 
Second year of employment 

and thereafter 9.01 9.30 
Grade 3 
First year of employment 9.37 9.66 
Second year of employment 
and thereafter 9.67 9.96 
Appointment to and progression between the 

different Grades shall be at the discretion of the 
employer provided that progression within each 
Grade shall be automatic. 

(5) Aboriginal Education Workers (Transport) 
First year of employment 8.11 8.40 
Second year of employment 8.30 8.59 
Third year of employment 

and thereafter 8.49 8.78 

(6) General Conditions: 
(a) An employee left in charge of pupils for a 

full session shall be paid at her ordinary 
rate plus 10 per cent for the period for 
which she is left in charge, provided that 
if the period for which she is left in charge 
exceeds three days she shall be paid at her 
ordinary rate plus 20 per cent for the 
whole period for which she is in 
charge. 

(b) An employee who has had previous 
experience relevant to employment 
covered by this award may have that 
experience taken into account in 
determining the "year of employment" at 
which an employee is appointed and 
paid. 

(7) A casual employee shall be paid 20 per cent in 
addition to the rates prescribed in this clause. 

TITANIUM OXIDE MANUFACTURING 
AWARD No. 8 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Award Variation 

Pursuant to Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and Miscellaneous 
WA Branch 

and 
SCM Chemicals Limited. 

No. 1037 of 1988. 
Various Classifications Chemical Industry 

COMMISSIONER J.A. NEGUS. 
12th day of April 1989. . 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Mr G.D. McKenzie on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the Award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles and with the 
consent of the parties, hereby orders— 

That the Titanium Oxide Manufacturing Award 
1975 No. 8 of 1975— 

(1) be amended in accordance with the 
following Schedule to provide for the inclusion of 
Clause 2A — State Wage Principles — September 
1988 to give effect to the applicant's "no extra 
claims" commitment and the provisions of 
paragraph 4 of the General Order No. 730 of 1988 
dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of this 
Order by three per cent with effect on and from 30 
September 1988 in accordance with the rates 
specified in Column A of the following 
Schedule. 
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(3) be further varied by increasing the wage rates 
resulting from the increase specified in paragraph 
(2) of this Order by a flat amount of $10.00 per week 
with effect on and from 30 March 1989 in 
accordance with the rates specified in Column B of 
the following Schedule. 

(Sgd.) J.A. NEGUS, 
_ S 1 Commissioner. 

Schedule. 
1. Delete Clauses 1,2 and 2A of this award and insert 

in lieu thereof the following: 

1. —Title. 
This award shall be known as the Titanium 

Oxide Manufacturing Award 1975 and replaces 
Award No. 21 of 1965 as amended and 
consolidated. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
2B. 10 per cent Ordinary Wage Addition. 
3. Scope. 
4. Area. 
5. Term. 
6. Hours of Work. 
7. Shift Work. 
8. Overtime. 
9. Meal Money. 
10. Contract of Service. 
11. Casual Workers. 
12. Mixed Functions. 
13. Under-Rate Workers. 
14. Absence Through Sickness. 
15. Public Holidays. 
15A.Annual Leave. 
16. Extra Rates and Conditions. 
17. Breakdowns. 
18. Board of Reference. 
19. Record. 
20. Maximum Rate. 
21. Wages. 
22. Long Service Leave. 
23. Preference to Unionists. 
24. Right of Entry. 
25. Maternity Leave. 

2A.—State Wage Principles — September 1988. 
(1) It is a term of this award that the Unions 

undertake, until 1 July 1989, not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988, or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

2B. — 10 per cent Ordinary Wage Addition. 
(1) Notwithstanding the provisions of this 

award contained elsewhere than in this clause, an 
adult male worker who, for his ordinary hours of 
work, is paid less than 110 per cent of the sum of the 
basic wage and the margin prescribed for his class 
of work, shall be paid an amount equal to 110 per 
cent of that sum for such ordinary hours and the 
said amount shall be deemed to be his ordinary 
wage rate for all purposes of this award. 

(2) The provisions of subclause (1) of this clause 
do not apply to a worker who, whether by virtue of 
this award or otherwise is paid for his ordinary 
hours of work more than the amount mentioned in 
that subclause. 

2. Clause 21. — Wages: Delete this clause and insert 
in lieu thereof the following: 

21. — Wages. 
The minimum weekly rates of wage payable to 

employees covered by this award shall be— 
CoiumnA Column B 

(1) (a) General Hand: 
First year 275.60 285.60 
Thereafter 279.30 289.30 

(b) Plant Operators: 
First year 275.60 285.60 
Thereafter 279.30 289.30 

(c) Mobile Plant 
Operator 288.60 298.60 

(d) Senior Plant Operator 294.60 304.60 
(e) Leading Hand Plant 

Operator 307.10 317.10 
(f) Senior Leading Hand 321.30 331.30 

The rates of wage prescribed in Column A shall 
operate on and from 30 September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from 30 March 1989. 

307.10 
321.30 

285.60 
289.30 

298.60 
304.60 

TRANSPORT WORKERS' (PASSENGER 
VEHICLES) AWARD No. R47 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation — 

Supplementary Payment Principle. 
Transport Workers' Union of Australia, 

Industrial Union of Workers, 
Western Australian Branch 

and 
D.B. and L.B. Adams and Others. 

No. 558 of 1987. 
Vehicle Drivers Passenger Transport 

COMMISSIONER G.J. MARTIN. 
13th day of January 1989. 

Supplementary Payment — Survey — Method of 
Implementation — Award varied. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks to 
vary the award by the inclusion of a supplementary 
payment for all employees pursuant to the 
Supplementary Payment Principle of the State Wage 
Principles — 1988 (68 WAIG 2412 at 2417). 

For that purpose the applicant undertook, with the 
co-operation of the respondents and under the auspices 
of the Commission, a survey of the level of actual 
payments made to employees covered by the award. 

On the 16th day of December 1988 the parties 
addressed me on the results of that survey and made 
their respective submissions as to what effects those 
results should have upon the rates of wages prescribed 
in the award. 

Those proceedings had commenced on the 2nd day 
of November 1988 but due to the incorrect inclusion by 
me of two responses to the survey the proceedings were 
adjourned to enable the parties to recalculate the results 
of the survey. 
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The parties agree basically upon those calculations 
and I find no difficulty with their methodology or the 
arithmetic. In the result there are grounds for a 
supplementary payment of $6.00 per week. 

The manner in which effect is to be given to those 
results requires however, analysis and consideration. 

The three per cent and $10.00 per week wage State 
Wage Principles — 1988 — adjustments were applied to 
the rates of wages prescribed in the award by Order No. 
937 of 1988 of 30 September 1988 with effect from the 
beginning of the first pay periods commencing on or 
after the 30 th day of September 1988 and the 30th day of 
March 1989 respectively. (Not yet reported.) 

The new rates of wages thus became 
30/09/88 30/03/89 

(a) under 25 adult persons 313.70 323.70 
(b) 25 adult persons or more 320.50 330.50 

On the 27 th day of October 1988 by Order No. 1422 of 
1988 and the consent of the parties the award was 
further varied to implement the four per cent 
Restructuring and Efficiency Principle wage 
adjustment. (68 WAIG 3069.) 

This was effected by two adjustments of two per cent, 
the first as from the 1st day of November 1988 and the 
second as from the 1st day of January 1989. 

The new rates of wages then became 
30/09/88 01/11/88 01/01/89 30/03/89 

(a) under 25 adult persons 313.70 320.00 326.20 336.20 
{b) 25 aduh persons or more 320.50 326.90 333.30 343.30 

The four per cent wage adjustment so effected was 
applied to the award rates of wages. From the survey the 
weighted average actual rate of wage was $357.20 for the 
pay week ending the 16th day of September 1988. If then 
the four per cent wage adjustment had been applied to 
that actual rates of wage (the three per cent wage 
adjustment excluded) in two moieties the result would 
have been $364.30 and $371.60 or two increases of $7.10 
and $7.30 — a total of $14.40. The increases in fact, 
based upon the lowest set of award rates were $6.30 and 
$6.20, a total of $12.50. The increases for the upper set of 
award rates totalled $12.80. 

The applicant claims that the excess of $1.90 ($14.40 
— $12.50) should be added to the second step of the 
October 1988 four per cent wage adjustment Order, thus 
providing with a supplementary payment of $6.00 per 
week a four per cent wage adjustment based upon 
"actual rates of wages" as revealed by the survey. Whilst 
in known cases of rates of wages being paid in excess of 
rates of wages prescribed by awards, the four per cent 
second tier wage adjustment has applied, in many cases 
by the Commission to actual rates of wages I question 
the validity and propriety of using the survey as a means 
of "correcting" such situations in retrospect. 

Those doubts are underlined in my mind by the fact 
that the weighted average actual rate of wage revealed 
by the survey is an aggregation of different 
classifications, full-time employees, part-time 
employees and casual employees. Using the 
methodology adopted in the Transport Workers 
(General) Award supplementary payments case (68 
WAIG 2461) and being Exhibit I Folio 6 in that matter 
and the survey results of the instant matter allows, with 
the prescription of a supplementary payment of $6.00 
per week, an amount of $11.90 to be expended under the 
Restructuring and Efficiency Principle. An amount of 
$12.50 (or $12.80) per week has in fact been expended 
and the Supplementary Payment should be marginally 
less than $6.00 per week. 

I conclude that it is appropriate that a supplementary 
payment of $6.00 per week be prescribed in this award 
and no adjustment be made to the existing second tier 
adjustments. The supplementary payment will have 
effect from the 1st day of January 1989. 

As to the respondents' request that "casual casual" 
employees be excluded from that payment I take the 
view that in this industry such employees can be 

distinguished from the itinerant casual in the Transport 
Industry generally and I will not make such an 
exclusion. 

The minutes of the proposed Order now issue and 
may be spoken to by the parties, if they so wish at a time 
to be arranged with me. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation — 

Supplementary Payment Principle. 
Transport Workers' Union of Australia, 

Industrial Union of Workers, 
Western Australian Branch 

and 
D.B. and L.B. Adams and Others. 

No. 558 of 1987. 
TRANSPORT WORKERS' (PASSENGER 

VEHICLES) AWARD No. 47 of 1978 as varied. 
Vehicle Drivers Passenger Transport 

COMMISSIONER GJ. MARTIN. 
13th day of January 1989. 

HAVING heard Mr D. Kelly on behalf of the applicant 
and Mr J.N. Uphill on behalf of respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and being 
satisfied that the State Wage Principles enunciated by a 
Commission in Court Session in General Order Matter 
No. 730 of 1988 of the 9th day of September 1988 have 
been complied with, hereby orders — 

That the Transport Workers' (Passenger 
Vehicles) A,ward No. 47 of 1978 as varied be further 
varied in accordance with the following Schedule 
and that such variation shall have effect on and 
from the 1st day of January 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—-Arrangement: After the numerals and 

word 10.—Wages insert the numerals, letter and words 
10A.—Supplementary Payment. 

2. After Clause 10.—Wages insert a new Clause 
10A.—Supplementary Payment in the following 
terms: 

10A.—Supplementary Payment. 
(1) In addition to the rates of wages payable 

under Clause 10.—Wages of this award an adult 
employee shall be paid a supplementary payment 
of $6.00 per week. 

(2) The amount of $6.00 per week payable to an 
adult employee pursuant to the provisions of this 
clause — 

(a) shall be for all purposes of this award. 
(b) shall be reduced by the amount of any 

wages payment being made to that 
employee in addition to the rate of wage 
prescribed in Clause 10.—Wages of this 
award. 

(c) shall not vary the rates of wages 
prescribed in Clause 10.—Wages of this 
award and shall not for the purposes of 
any other award, order, industrial 
agreement or any other agreement or 
arrangement be deemed to have so varied 
the aforesaid rates of wages. 
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AWARDS/AGREEMENTS — 

Second-tier wage fixing 
principles— 

ARGYLE DIAMOND MINES PRODUCTION 
AWARD A28 and A32 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 44. 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia and Others 
and 

Agyle Diamond Mines Pty Ltd and Minpro 
Pty Limited. 

No. 1658 of 1988. 
CHIEF COMMISSIONER W.S. COLEMAN. 

16th day of December 1988. 

Reasons for Decision. 
(given extemporaneously) 

CHIEF COMMISSIONER: This is an application for 
the second-tier wage increase under the principles of 
wage fixation. The hearing before the Commission is 
the culmination of discussions that commenced 
between the respondent company and the applicant 
unions in April 1987. To understand why this matter has 
taken so long to be finalised, it is important to 
appreciate the nature of the Agyle Diamond Mines 
Operation and Production Award of 1985. It is 
sufficient to point to the commute cycle arrangements, 
shift rosters and the skills extension programme to 
show the characteristics of this operation which 
distinguishes it from almost all others in this state. 
There are no entrenched restrictive work practices; 
flexibility and training are hallmarks of work-force 
management. It is not to over state the position to say 
that the work-force is highly motivated, articulate and 
committed. On-going productivity improvement is the 
by-word. 

Within this environment the advent of the second- 
tier Restructuring and Efficiency Principle lost its 
poignancy. What changes to work and management 
practices, what advancements in multi-skilling and 
what reductions in demarcation barriers could be 
achieved to satisfy the test to achieve a four per cent 
wage increase when, by any standard, the on-going 
review of work patterns and training programmes were 
already delivering improvements in productivity? As 
Mr Rod Bates (Manager) put it, "Initially, the second- 
tier caused more problems than it promised to solve". 
The work-force didn't have a threshold from which to 
move in order to quantify the concessions or trade offs 
necessary to realise a four per cent saving in operational 
costs in what was then seen as necessary to attract a 
commensurate wage adjustment. Indeed, the spectre of 
restructuring and efficiency could be argued to have 
been counter-productive because ironically the 
negotiations, which among other things included the 
modification of the settlement of disputes provisions, 
produced industrial disputation itself. 

The question to be answered now is whether or not 
the revised work arrangements, as submitted by the 
applicant unions, are sufficient to justify the second-tier 
wage increase of four per cent. If not, then is it necessary 
to effect award modifications to the disputes settlement 
clause and to the provisions which set down the 
principles relating to the engagement of contractors. 
The applicant unions seem to accept that the agreed 
changes to work arrangements involving the 
unmanned operation of the tool store, award personnel 
relieving in staff positions, and training in Perth being 
paid at single time to go only part of the way to satisfy the 
requirements of restructuring and efficiency. 

They submit that the work practices which involve a 
willingness by the Australian Workers' Union, West 
Australian Branch. Industrial Union of Workers and 
the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia members to operate the 
tyre-handling machine once a training programme is in 
place; the electricians willingness to undertake minor 
repairs to electronic and instrumentation modules; the 
overlap of duties performed by fitters and machinists 
and fitters and boiler-makers; operators assisting with 
servicing; the interface in duties being performed by 
operators and tradespersons and assistance to 
contractors working on the same equipment are 
sufficient for the respondent to accommodate the 
second-tier wage adjustment. 

For the respondent company these initiatives do not 
go far enough. Significant changes to the settlement of 
disputes provisions in the award to include a cooling- 
off period and a restatement of principles associated 
with the use of contractors are necessary to justify wage 
increases under the restructuring and efficiency 
principle. Those matters, which the applicant union 
promotes as trade offs, do not go as far as the company 
would wish in realising the potential for increased 
flexibility. Aproposal to implement an overlap between 
electricians and auto-electricians has been rejected, or 
at least deferred pending a review under structural 
efficiency. The overlap between metal tradespersons is 
limited to a willingness for those with the skills of a fitter 
and those with the skills of a machinist or boiler-maker 
to work together on the same piece of equipment and 
does not seem to extend to those tradespersons working 
independently. The interface with contractors is 
restricted to assistance being provided in circumstances 
where it is necessary to ensure that the safety of the 
contractors' employees. 

The applicant unions have been steadfast in their 
refusal to accept a cooling-off period within the 
settlement of disputes clause and they seek to revise the 
principles governing the use of contractors to the extent 
that they can ensure the deployment of such employees 
pose no threat to the job security or earnings of the 
ADM work-force. The conditions under which 
contractors can be used should not be extended beyond 
those already agreed upon. There is a proposal that 
there be an over-riding commitment from the 
respondent company to reach agreement with the 
unions prior to the deployment of contractors in each 
instance. Aso, a prohibition is proposed on contractors 
operating production equipment. 

However, to dwell on the differences that have 
emerged between the parties in negotiations for the 
second-tier wage adjustments detracts from the positive 
aspects of the relationship between ADM and its 
employees. Exhibits tendered on tonnes treated and 
carats producted testify the increased productivity that 
has been registered in the operation during the period of 
wage restraint, albeit that members of the work-force 
have enjoyed the benefit of progression under the skills 
extension programme. 

Through the establishment of working parties to 
involve award personnel and staff members in 
reviewing work patterns and operating methods, it has 
been possible for a number of initiatives to be 
implemented to increase productivity. I cannot say 
whether these changes arose directly out of those 
working parties or whether the initiatives emanated 
only from management. However, I am certain that the 
impetus for change was fostered by the establishment of 
an environment where the work-force believed that they 
were contributing to the well-being of the enterprise. 
Here I refer to those matters on which Mr Spargo gave 
evidence and which are included in the "suggestion 
box" items detailed in documentation 'Additional 
Information and Statistics, Matter Number 1393 of 
1987'. 
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The Restructuring and Efficiency Principle deals 
with changes to work in management practices, 
reduction in demarcation barriers, advancement of 
multi-skilling, the provision of training and re-training, 
broad banding and changes to working patterns. I am 
satisfied that since April 1987 there has been a genuine 
commitment to examine each of these facets of the 
Principle. The parties have accepted a rigorous 
approach to ensure that this Principle was not used as a 
vehicle for bogus wage increases, or for other sham 
arrangements. 

Importantly, becaue of the caution that was taken in 
negotiating restructuring and efficiency and the time 
that has elapsed, it is now appreciated that this is but a 
phase in the movement to structural efficiency 
enunciated in the State Wage Decision of September 
1988. The commitment to progress negotiations and the 
award review is made without any inference as to the 
possibility of industrial action. 

The restructuring and efficiency exercise cannot be 
perceived as a "mathematical approach" to established 
trade offs to secure a four per cent wage increase. Here I 
refer to the Australian Conciliation and Arbitration 
Commission print G9683. I subscribe to the view that 
the principle involves the, "best possible result", where 
it can be demonstrated that the spirit of restructuring 
and efficiency has been embraced by the parties. It is the 
prosperity of that enterprise which is the objective to be 
realised through increased productivity and efficiency. 
A four per cent wage increase, while the measurement of 
the success of those efforts, is not an end in itself. 
Without the commitment to lasting efficiencies and 
improvements to productivity the advantages will be 
lost. 

The Commission cannot be perceived as using the 
Principles of Wage Fixation under the second-tier to 
reward the inefficient and to penalise the efficient, or of 
encouraging a work force to establish a bank of 
inefficiencies and restrictive practices to draw upon to 
satisfy the dictum of the Principles. 

Turning specifically to this claim, I do not accept the 
segmentation of the work-force into two componemts; 
the award employees and the staff personnel for the 
purposes of identifying the genesis of initiatives which 
have contributed to improvements in productivity since 
the advent of restructuring and efficiency. I see it as 
fundamental to the successful implementation of 
restructuring and efficiency that changes, initiatives 
and the environment for these to occur should be 
generated by management. This has been the case 
here. 

I am prepared to accept those matters detailed in 
exhibit 2, and to which I have referred in this decision, 
as being sufficient to justify in the circumstances of this 
case the payment of a four per cent wage increase under 
the Restructuring and Efficiency Principle. This 
acceptance is conditioned by what I take is an 
unequivocal commitment to progress those matters 
which will realise the potential for greater flexibility in 
the operation, as stated in exhibit 2, to involve overlap 
between the various trades and the interface between 
operators, trades personnel and contractors in the 
review pursuant to structural efficiency. 

While I can appreciate the necessity for each of the 
parties to the ADM Production Award to act 
expeditiously to resolve industrial grievances and that 
the logistics of a commute cycle operation in a remote 
location poses special problems if that operation is the 
subject of industrial disputation which limits or 
prevents production, at this time I am not prepared to 
vary the settlement of disputes procedure as advocated 
by either of the parties. In the three year history of the 
enterorise that only industrial disputation of any 
significance has been that associated with the second- 
tier negotiations themselves. I think it would be 

imprudent of me to venture into that area on what I see 
as having been an aberration when the relationship of 
the parties is reviewed as a whole. 

I am satisfied that the parties will progress the award 
review under the structural efficiency principle without 
recourse to industrial action. Indeed, I have been 
assured that that is to be the case. I think that 
management, the work-force and union officials can 
take pride in the standard of industrial relations that 
have been established in this unique operation. I would 
take a lot more convincing that it is necessary or 
advisable for the Commission to set down rules under 
which grievances should be resolved, albeit that the 
parties have entreated the Commission to do so. 

I am satisfied that management and the union 
representatives on site recognise the logistical problems 
of communicating with their respective principals and 
advisers to address matters and that the reasonableness 
with which they must interact already provides an 
inbuilt cooling off period. Reasonableness, like beauty, 
is in the eye of the beholder: it cannot be defined in an 
award provision, it is the substance of the relationship 
between the parties. 

Finally, the vexed question of the principles under 
which contractors are engaged. Here I must agree with 
the observations made by Ms Farrell that the unions' 
proposal is more restrictive than that which exists 
presently under appendix B. While I am not prepared 
on the submissions before me to accede to the 
respondent company's proposal and to amend the 
award in terms of its submission, I will not import the 
constraints that the union proposes. It would seem from 
the dialogue that took place between Mr Marks and Mi- 
Bates that consultation with the unions on the use of 
contractors without any inference of a right of veto is 
acceptable to the respondent company. I don't think 
that the applicant unions can resile from the fact that in 
the Argyle Diamond Mines venture the use of 
contractors in some areas has become a permanent 
feature of the operation. The difficulty is reconciling 
this with the job security, opportunities for career 
development and the ability of ADM employees to 
maintain their income levels in the face of cost 
advantages that the use of contractors may present. 

As with the issue of the settlement of disputes 
provision, I am not prepared to amend the award as 
sought by either party. I agree with Mr Wood that those 
two issues: dispute settlement procedure and the use of 
contractors, more than anything else, dictates the 
standard of the relationship between the parties at this 
time. It is inappropriate to address these matters within 
the context of a second-tier wage claim. It is not for me to 
say that the principles under which contractors will be 
used is to be the subject of discussions — that is up to the 
parties. 

What I can offer is the opportunity for that issue to be 
fully ventilated through conference proceedings with 
the Commission, or if felt necessary by formal hearing 
and determination. As I have said, I am not prepared to 
determine such a fundamental issue at this time on the 
basis of a second-tier claim and in the absence of more 
extensive argument. 

In summary, I accept that the requirements of the 
Restructuring and Efficiency Principle have been 
satisfied in order that a four per cent wage increase can 
be awarded on the basis of the agreement reached 
between the parties on those matters detailed at the 
commencement of exhibit 2 and the progress reached in 
areas also set out in exhibit 2 which go to realising the 
potential for increased flexibility in the operations. I 
accept that since the advent of the second-tier principle 
that those changes to work practices which were either 
initiated by management or being in some way 
promoted by the work-force generally are relevant 
matters to be taken into account for the purposes of 
satisfying the Principle. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.I.G. 

Finally. I record the commitment of the applicant 
unions to pursue structural efficiency through a review 
of award provisions and the recognition this must be 
achieved m the spirit of co-operation for the efficiency 
and ultimately the prosperity of the enterprise. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Second-Tier Award Variation. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia, Electrical Trades Union of 

Workers of Australia (Western Australian Branch), 
Perth and The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 

and 
Argyle Diamond Mines Pty Ltd and Minpro 

Pty Limited. 
No. 1658 of 1988. 

ARGYLE DIAMOND MINES PRODUCTION 
AWARD A28 and A32 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
16th day of December 1988. 

HAVING heard Mr A.J. Marks on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia, Mr O. Wood on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. Mr R. Parsons on 
behalf of the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers and 
Ms J.M. Farrell on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 hereby orders: 

That the Argyle Diamond Production Award 
1985 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 22nd day of December 
1988. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert following 

Appendix B — Contractors: 
Appendix C — Second-Tier Offsets. 

2. Clause 9. — Contract of Employment: In 
subclause (8) insert a new subclause (j): 

(j) For training, development and relief purposes 
may be required to perform staff duties 
without additional remuneration. 

3. Clause 21. — Allowances: Delete paragraphs (a) 
and (b) of subclause (1) and subclause (2) and insert in 
lieu: 

(1) (a) Day Workers: Employees shall be paid a 
living away from home allowance of 
$12.04 for each rostered period of duty at 
Argyle. 

(b) Shift Workers: Employees shall be paid a 
living away from home allowance of 
$12.90 for each rostered shift at Argyle. 
The additional amount is in recognition 
of the requirement for shift workers to 
spend one additional night at Argyle. 

(2) Electrical Licence Allowances: 
(a) An electrical trades employee who holds 

a current "A" or "B" class electrical fitters 
licence issued by the State Energy 
Commission of Western Australia shall 
be paid an allowance of $3.58 for each 
rostered shift or rostered period of duty. 

(b) Where an electrical trades employee is 
actually engaged on work which requires 
an installer's licence during a rostereed 
shift or rostered period of duty, and where 
the employee holds a current electrical 
installer's licence issued by the State 
Energy Commission of Western 
Australia, the employee shall be paid an 
allowance of $3.58 for such rostered shift 
or rostered period of duty in addition to 
the allowance provided in paragraph (a) 
hereof. 

4. Clause 24. — Rates of Pay: Delete the first 
paragraph and subclause (1) of this clause and insert in 
lieu: 

(1) An employee, other than a casual or an 
apprentice, in the classification specified in the 
table hereunder shall be paid as follows: 

(a) Operator Per Hour 
Column A Column B 

$ $ 
Level 5 9.15 9.41 
Level 4 9.76 10.02 
Level 3 10.29 10.55 
Level 2 10.63 10.89 
Level 1 10.88 11.14 

(b) Mechanical and 
Electrical Trades 
Levels 10.11 10.37 
Level 4 10.78 11.05 
Level 3 11.37 11.63 
Level 2 11.75 12.01 
Level 1 12.04 12.30 

Column A to operate on and from 22 December 1988 
and Column B to operate on and from 22 March 
1989. 

5. Clause 26. — Skills Extension Programme: Delete 
subclause (6) and insert in lieu: 

(6) Perth Training: 
(a) In order to utilise training resources and 

facilities available in Perth, employees 
may be required to attend training 
courses in Perth on days in the commute 
cycle when they are off duty. 

(b) Payment shall be a maximum of 7.6 hours 
at single time for each day or part thereof 
that the employee attends such training in 
Perth. The time attending such training 
shall not be treated as a rostered shift or 
rostered period of duty for the purposes of 
this award. 

6. Appendix C — Second-Tier Offsets: Insert a new 
Appendix C — Second-Tier Offsets as follows: 

Appendix C — Second-Tier Offsets. 
The following work practices and arrangements 

which will result in increased flexibility in the 
operation of Argyle are to be implemented in 
accordance with the decision of Chief 
Commissioner W.S. Coleman dated 16 December 
1988. 

(a) Tool Store to be unmanned. 
(b) Operation of tyre handling machine by 

members of the Australian Workers' 
Union and by the Amalgamated Metal 
Worker' and Shipwrights" Union. 
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(c) Electricians carrying out minor repairs to 
electronics and instrumentation 
modules. 

(d) Fitter — machinist overlap. 
(e) Fitter — Boilermaker overlap. 
(f) Operators assisting with servicing. 
(g) Operator — Trades interface. 
(h) Contractor — ADM interface: Assistance 

to Otraco and working on the same 
equipment as contractors. 

FIBROUS PLASTER AND CEMENT WORKERS 
AWARD No. 11 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Variation of an Award. 

Operative Plasterers and Plaster Workers Federation 
of Australia (Industrial Union of Workers) 

Western Australian Branch 
and 

H.B. Brady & Co. and Others. 
No. 1353 of 1988. 

Plasterers Building and Construction 
Industry 

COMMISSIONER G.L. FIELDING. 
8th day of March 1989. 

Wage rates — increased by four per cent — Second-Tier 
Wage Increase — Second-Tier Wage Adjustment 
Principle — by consent — Award varied. 

(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 

Commissioner) 

Reasons for Decision. 
THE COMMISSIONER: This is an application for 
what is commonly known as a Second-Tier Wage 
Adjustment to the Fibrous Plaster and Cement Workers 
Award of 1969. The parties, or at least I should say the 
Union and the Association of Wall and Ceiling 
Contractors of Western Australia, through its 
plasterglass division or section, have discussed the 
matter as the State Wage Principles require, with a veiw 
to reaching agreement both as to the quantum of the 
increase and as to matters which might be used to trade 
off those increased wages. 

Not surprisingly, they have reached agreement. The 
terms of the agreement, in essence, are that the wages in 
the award are to be increased by four per cent. As a trade 
off for that the Union agrees tht the award should be 
amended to extend the spread of ordinary hours of work 
from 7.00 a.m. to 6.00 p.m. and furthermore, that there 
shall be a rider to that to permit the parties to agree on a 
further extension where that is necessary. The 
adjustment is said to result in productivity saving to the 
employers, on average, in the order of some 2.3 per cent 
of the ordinary wage costs. 

In addition, the parties have agreed that there should 
be a right to pay wages by means of electronic funds 
transfer, as appears to have become a standard trade off 
for second tier adjustments. That is said to save those 
employers, on average, a sum equivalent to 1.7 percent 
of the wage costs. Those two factors alone are 
represented by the employers to at least totally offset the 
additional cost, though one might be excused for 
regarding that assessment with a good deal of 
suspicion. 

As well, the parties have reached agreement on a 
dispute settling procedure which, amongst other things, 
contains a requirement that there be no bans, 
limitations or any other form of industrial action whilst 
the processes outlined in the new grievance procedure 
and disputes settling procedure are followed. That is to 
be inserted into the award. If that provision is adhered 
to then of course it is not difficult to see that there should 
be added savings to the industry. One can only hope 
that the Award is honoured to the letter in that respect, 
and that the benefits expected therefrom materialise. 

In my assessment the agreement reached complies 
with the Second Tier Wage Adjustment Principle and I 
am therefore prepared to approve of the amendments 
sought by the parties. In so saying I note that on 7 
October or thereabouts, the rates of pay prescribed by 
this award were increased by three per cent with a 
subsequent $10.00 per week increase six months 
thereafter as authorised by the Wage Ajustments 
Principle. 

The Second-Tier Wage Adjustment Principle in these 
circumstances imposes a restraint on the Commission 
awarding an increase under that Principle until a 
reasonable time has elapsed after any increase 
pursuant to the Wage Adjustments Principle. My view is 
that the increase under the Principle was awarded 
effectively on 7 October last, albeit that it was in part to 
be prospective. Given that history I can see no reason 
why, in the circumstances, this claim should not 
proceed without offending the State Wage Principles. 

I therefore indicate that I am prepared to make an 
order in the amended terms sought by the parties, 
amending Clause 13. — Wages, Clause 5 relating to 
hours and Clause 15 relating to the method of payment 
of wages and by inserting a new Clause 26 — Grievance 
and Dispute Procedure, effective from the first pay 
period commencing on or after this date. 

I am aware of the obligation to be satisfied that a 
significant part of the industry affected by the award is 
represented in these proceedings. Notice of the 
application was advertised in The West Australian on 15 
February 1989. There has been no response to that but I 
accept that the Association of Wall and Ceiling 
Contractors of Western Australia represents a fair cross 
section of the enterprises likely to be affected by these 
amendments. On that basis it is proper to proceed with 
the application as a common rule matter. 

Appearances: Mr M.J. Keogh on behalf of the 
applicant. 

Mr AJ. Heelan on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Variation of an Award. 

Operative Plasterers and Plaster Workers Federation 
of Australia (Industrial Union of Workers) 

Western Australian Branch 
and 

H.B. Brady & Co. and Others. 
No. 1353 of 1988. 

FIBROUS PLASTER AND CEMENT WORKERS 
AWARD 1969 

Plasterers Building and Construction 
Industry 

COMMISSIONER G.L. FIELDING. 
8th day of March 1989. 

Order. 
HAVING heard Mr M.J. Keogh on behalf of the 
applicant and Mr AJ. Heelan on behalf of the 
respondents, the Commission, pursuant to the powers 
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conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988, dated 9 
September 1988 have been complied with, and in 
particular the prescription relating to Second-Tier 
Wage Adjustments, and by consent, hereby orders: 

That the Fibrous Plaster and Cement Workers' 
Award 1969 as amended be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after this date unless otherwise 
specified. 

(3) Apprentice Modellers— 
Four year term per cent 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

N.B: The above percentages are of both the 
adult wage and the tool allowance. 

(4) The wage rates in Column B shall have effect 
from the first pay period commencing on or after 
the 7th day of April 1989. 

(Sgd.) G.L. FIELDING, 
Commissioner. 

4. Clause 15. — Payment of Wages: Delete subclause 
(5) and insert in lieu thereof: 

(5) Payment of wages shall be made at least once 
weekly and, at the option of the employer, may be 
paid by Electronic Funds Transfer. 

Schedule. 
1. Clause 2. — Arrangement: After the numbers and 

words 25. Long Service Leave add the numbers and 
words 26. Grievance and Disputes Procedure. 

2. Clause 10. — Hours: Delete subclause (5) and 
insert in lieu thereof: 

(5) (a) The ordinary hours of work may, at the 
option of the employer, be varied within a 
span of hours between 6.00 a.m. and 6.00 
p.m. and the working time shall then 
begin to run from the time so fixed, by the 
employer, with a consequentional 
adjustment to the meal cessation 
period. 

(b) Subject to agreement between the 
employer and a worker or a group of 
workers, or the workforce, at a particular 
location, the span of hours prescribed by 
paragraph (a) hereof may be extended, to 
any agreed time, earlier than 6.00 a.m. 

3. Clause 13. — Wages: Delete this clause and insert 
in lieu thereof: 

13. — Wages. 
The minimum rate of wages payable to workers 

covered by this award shall be as follows: 
Column A Colmun B 
Total wage Total wage 
per week per week 

$ $ 
(1) Adult Males: 

(a) Modeller 358.95 368.95 
Tool Allowance 1.02 1.02 

(b) Plaster Caster 339.25 349.25 
(c) Plaster Caster 

(Mechanical) 318.46 328.46 
(d) Labourers 301.22 311.22 
(e) Cement Worker 297.47 307.47 
(0 Trainee Casters 

— up to 40 per 
cent proficiency 227.31 237.31 

Therefore, such percentage of the plaster caster's 
total wage as is assessed in accordance with 
subclause (9) of Clause 7. — Adult Trainee 
Casters. 

Column A Column B 
Total wage Total wage 
per week per week 

$ $ 
(2) Junior Workers 

under 21 years of 
age 189.54 199.54 

5. Clause 26. — Grievance and Disputes Procedure: 
Insert this new clause following Clause 25. — Long 
Service Leave: 

26. — Grievance and Disputes Procedure. 
All parties (employers, workers and the Union — 

including all of its officers and officials) accept and 
provide a commitment to abide by the following to 
prevent disputation: 

(1) A worker (or shop steward) shall 
immediately refer any grievance, or other 
matter which may lead to a dispute, to the 
foreman or immediate supervisor. 

(2) If the grievance, or other such matter 
likely to lead to dispute, is not resolved 
following the proceduress outlined in 
subclause (1), it shall be immediately referred 
to the appropriate officer nominated by the 
employer to deal with such matters. 

(3) If any grievance, or other such matter is 
not resolved through the procedures outlined 
in subclause (2) it shall be immediately 
referred to the appropriate full-time official of 
the Union. 

(4) The aforementioned Union official 
shall take all steps necessary to resolve the 
matter and the Union official and the Union, 
its officers and members, shall, at all times, act 
in accordance with the rules of the Union and 
the provisions of the Industrial Relations Act 
1979. 

(5) If any grievance or other matter is not 
resolved through the procedures outlined in 
subclauses (3) and (4) it shall be immediately 
referred to the Commission for 
determination. 

(6) Nothing shall prevent any party from 
immediately referring any grievance, or other 
such matter which is likely to lead to a dispute, 
to the Commission. 

(7) There shall be no bans, limitations or 
any other form of industrial action and 
normal uninterrupted work shall continue at 
the direction of the employer whilst any 
matters are processed through this Grievance 
and Disputes Procedure. 
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LAUNDRY WORKERS' AWARD No. 29 of 1981 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 40 — Variation of an Award. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and Miscellaneous, 
WA Branch 

and 
Alsco Linen Service Pty Ltd and Others. 

No. 1040 of 1987. 
Various Laundry. 

COMMISSIONER J.A. NEGUS. 
9th day of January 1989. 

Claim for second-tier — agreement in principle but 
unable to agree on terms of an appropriate 
restructuring and efficiency document — 
argument over 38 hour week — two per cent 
increase justified and paid forthwith — 
recommendations drafted— 

Reasons for Decision. 
THE COMMISSIONER: By this application the 
Federated Miscellaneous Workers' Union seeks to gain 
for its members employed pursuant to the Laundry 
Workers' Award the four per cent increase in wage rates 
which became available under the second-tier of the 
March 1987 State Wage Decision. 

The parties to this application reached agreement in 
principle that the wage increase should be paid but they 
were unable to agree on the detail of the terms of an 
appropriate Restructuring and Efficiency agreement. 
The employers requested, as the major trade-off for a 
four per cent increase, that the employees discontinue 
their system of rostered days off which had been 
introduced as part of the 38 hour week. 

The 38 hour week had of itself been keenly disputed 
over a period leading up to January 1987 when on the 
recommendation of Coleman C., as he then was, the 
present arrangement began to be phased in to the 
industry. Currently workers continue with an eight 
hour day and accumulate days off up to a maximum of 
five such days. The employers would much prefer a 
shorter working day or for the extra leisure time to be 
taken weekly or fortnightly. There are special features of 
the industry which cause them to hold that view and 
throughout their discussions they have sought to 
persuade the employees to alter their position in 
exchange for not only the four per cent increase but also 
an agreed phasing in of the three per cent 
superannuation benefit. The workers, through their 
union, have been equally adamant that the price of their 
useable extra leisure time is too much to pay for a wage 
increase. 

Ms Jackson, who appeared for the Union, covered 
every aspect of the argument in urging the Commission 
to override the demands of the employers and to 
approve the four per cent increase on the basis of the 
trade-offs which were included in a draft Restructuring 
and Efficiency Agreement submitted by the applicant 
union — (Transcript — Exhibit J-l). The areas covered 
in the draft were matters which have almost become the 
'standard trade-offs' in agreements approved by the 
Commission during the processing of second tier 
increases. 

In anticipation of an argument about capacity to pay, 
Ms Jackson referred to a news item from the daily press 
(Transcript — Exhibit J-2) which gave indications of a 
deal of takeover activity and significant profit increases 
within the industry. She put before me the decision of 
Smith C. in relation to the vehicle building employees 
(ACAC — Print G 9683) and drew attention to the vital 
issues which are suggested for consideration in second- 
tier deliberations. It was submitted that on this occasion 
the tests proposed by Smith C. had all been passed. In 

brief, Ms Jackson believed that changes of attitudes had 
occurred; that genuine negotiations had taken place 
and that the position propounded by the union 
represented the 'best possible result' in all the 
circumstances. 

In opposing the application, Mr Uphill suggested 
that the items encompassed in the Union's draft 
agreement were in some cases already available and in 
other areas illusory or of little real value to the 
employers. He could not see much point in the 
proposed tourofinspections of the workplaces because, 
in his submission, there was no scope for the 
Commission's observations on inspection to be taken 
into account when assessing whether a four per cent 
increase should or should not be paid. 

Mr Uphill relied on the Principles to support his 
submission tht a four per cent increase should only be 
awarded if it could be seen to be cost neutral or, better 
yet, beneficial to the employer. The Commission had 
been careful, in scrutinising consent agreements, to 
preserve that position and it should continue to be 
careful in avoiding situations where a four per cent 
increase could be viewed as some sort of automatic 
entitlement. 

The parties were at a stalemate; the only areas where 
the employers could find sufficient cost benefits to 
justify a four per cent increase were in changes to the 38 
hour week arrangements and in some increased 
flexibility in regard to the ratio of part-time employees 
who may be engaged. The positions in New South 
Wales, Victoria and South Australia were canvassed. 
Laundry workers had achieved the second-tier increase 
in those states but the items of trade-off were all matters 
wh ich were already avail able in Western Australia. This 
information lends point to Ms Jackson's reference to 
the principle that one should beware of rewarding the 
inefficient and punishing the efficient. 

It was Mr Uphill's submission that the Commission, 
to adhere to the Principles, was left with no option but to 
dismiss the instant application and after anxious 
consideration I am forced partially towards the same 
conclusion. There is no construction one could possibly 
place on any part of the current wage fixing guidelines 
which might lead to a conclusion that the four per cent 
second tier increase is an automatic entitlement. 

Be that as it may, my inspections of the workplace 
allowed me to form some lasting impressions of the 
industrial climate existing in the laundry industry. I saw 
heavy work performed in conditions of some 
discomfort and I became aware of an atmosphere of 
mutual respect and co-operation which involves all 
parties in a joint effort aimed at continuing efficiency 
and productivity in the face of stiff competition. I was 
advised of some employees who volunteer to take time 
off without pay on slack days to assist their employer's 
profitability. 

If the issue was one of equity and good conscience 
alone then that along with the position of these 
employees at the lowest paid sector of the worforce, 
would demand some remediation. 

From the point of view of the employees this is an 
efficient industry. It is not possible to identify work 
practices in need of rectification. The employers have 
turned to areas which are covered by the award and to 
make the changes they seek is perhaps more properly 
an exercise in Structural Efficiency. 

It is clear that the circumstances of this dispute place 
it on all fours with the vehicle industry decision {supra) 
in terms of satisfying the tests. The vital factor missing is 
the agreement of the parties. 

My decision on this matter is that a second-tier 
increse of two per cent is already justified and should be 
paid forthwith on the basis of the draft agreement 
submitted. 
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If the parties can reach further agreement I can see no 
impediment to the approval of a further two per cent 
increase at any time. To assist in the reaching of such 
further agreement I have given some consideration to 
the present impasse and in my view an acceptable 
compromise might be reached on the basis of the 
following recommendations. 

I recommend to the applicant union that they 
concede to the respondents' request for a change in the 
allowable ratio of part-time employees from 1:5 to 1:3.1 
recommend to both parties that a clause be drafted to 
allow for variation to the 38 hour week arrangements to 
be implemented in particular workplaces or with 
specific groups of employees subject to the agreement of 
those employees affected. The 7.6 hour day should be 
excluded from the options and provision should be 
made for an approach to the Commission if there are 
problems regarding the negotiation of an agreement or 
of duress being experienced. 

The parties are invited to inform me of their response 
to these recommendations prior to the issuance of an 
order which will finalise this application. 

Appearances: Ms S.M. Jackson appeared on behalf 
of the applicant. 

Mr J.N. Uphill appeared on behalf of the 
respondents. 

Schedule. 
Clause 7. — Wages: Delete this clause and insert the 

following in lieu: 

7. — Wages. 
The minimum weekly rate of wage payable to 

employees covered by this award shall be: 
(1) Adult 

Employees: 
Column A Column B 

$ $ 
Washing 
Machine 
Operator 283.90 293.90 
Laundry Hand 274.70 284.70 

The rates of wage prescribed in Column A 
shall operate on and from 9 January 1989. 

The rates of wage prescribed in Column B 
shall operate from the first pay period on or 
after 22 March 1989. 

(1) Junior Employees: Junior employees shall 
receive the prescribed percentage of the adult rate 
for the class of work on which they are engaged. 

per cent 
Under 16 years of age 55 
16 to 17 years of age 65 
17 to 18 years of age 75 
18 to 19 years of age 85 
19 to 20 years of age 90 
20 to 21 years of age Adult Rates 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Variation of an Award. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Alsco Linen Service Pty Ltd and Others. 
No. 1040A of 1987. 

LAUNDRY WORKERS' AWARD No. 29 of 1981 
Various Laundry. 

COMMISSIONER J.A NEGUS. 
9th day of January 1989. 

Order. 
WHEREAS the Commission had heard the parties in 
relation to Application No. 1040 of 1987 and published 
Reasons for Decision on 9 January 1989; and whereas 
contained within those Reasons for Decision was a 
recommendation to the parties regarding further 
negotiations with a view to reaching an agreement 
which would qualify for ratification by the Commission 
of a payment of a two per cent second-tier wage 
increase; and whereas the Commission has divided the 
reference of Application No. 1040 of 1987 so that the 
negotiations referred to above will become No. 1040B of 
1987; now therefore, in accordance with the finding 
published in the aforesaid Reasons for Decision and 
pursuant to the powers conferred under the Industrial 
Relations Act 1979, the Commission hereby orders: 

That the Laundry Workers Award No. 29 of 1981 as 
varied be further varied in accordance with the 
following schedule with effect from the 9th day of 
January 1989. 

(Sgd.) J.A NEGUS, 
[L.S.] Commissioner. 

SUPERANNUATION— 

Wage fixing principles—orders 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 23 — Superannuation Scheme. 

West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 

Workers, Perth 
and 

Midwest Abattoirs Pty Ltd. 
No. 7 of 1989 

Various classifications Meat Industry 
COMMISSIONER C.B. PARKS. 

13th day of March 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the West 
Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 
and Mr R.A. Heaperman on behalf of Midwest 
Abbatoirs Pty Ltd and by consent, the Commission 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 having satisfied itself that 
the requirements in the Reasons for Decision in the 
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Commission in Court Session, No. 1195 of 1986 having 
been complied with, hereby makes an Order in the 
terms of the attached schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. — Title. 

This Order shall be known as the Midwest Abattoirs 
Pty Ltd Occupational Superannuation Fund Order. 

2. — Arrangement. 
Title. 
Arrangement. 
Area and Scope. 
Term. 
Fund. 
Employer Contributions. 
Qualifying Period. 
Employee Contributions. 

3. — Area and Scope. 
This order applies to employees who are members of 

and those eligible to be members of the West Australian 
Branch, Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, Perth employed 
by Midwest Abattoirs Pty Ltd ("the employer") and who 
are covered by the Meat Industry (State) Award No. R9 
of 1979, 

4. — Date of Operation. 
This order will operate from 26 January 1989. 

5. — Fund. 
The employer will contribute to the Meat Industry 

Employees' Superannuation Fund Pty Ltd ("the 
Fund"). 

6. — Employer Contributions. 
The employer will contribute to the fund in 

accordance with trust deed, rules and deed of 
adherance, three per cent of ordinary time earnings per 
week for each individual employee. 

7. — Qualifying Period. 
(1) There will be a qualifying period of one month 

before employer contributions described in Clause 6 
hereof become payable. 

(2) Where an employee satisfies the one month 
qualifying period, the employee's contributions are 
backdated to the date of commencement of the 
qualifying period. 

8. — Employee Contributions. 
Where an employee elects to make voluntary 

contributions to the fund the employer will deduct such 
contributions from the employee's wages and pay them 
to the fund in accordance with the trust deed, rules and 
deed of adherance of the fund. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The Construction, Mining and Energy Workers 
Union of Australia — WA Branch, 

The Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, 

The Electrical Trades Union of Workers 
(WA Branch). Perth, 

The Australian Workers Union, West Australian 
Branch, Industrial Union of Workers, 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch. 

Industrial Union of Workers, 
The Operative Painters and Decorators 

Union of Australia, WA Branch, Union of Workers 

Various 

Robe River Iron Associates. 
No. 1275 of 1988. 

Iron Ore Industry 
COMMISSIONER O.K. SALMON. 

29th day of November 1988. 

Wage fixation principles — superannuation — industry 
standard — iron ore mining — claim part 
granted. 

Reasons for Decision. 
THE COMMISSIONER: This case concerns a claim 
for a three per cent superannuation payment by Robe 
River Iron Associates to each of its relevant employees; 
however, the context in which the claim is made is 
somewhat special and this context is a factor relied 
upon by the applicant unions. 

The Respondent is one of four iron ore mining 
companies presently operating in the Pilbara region of 
Western Australia. In the latter part of the 1970s each of 
the companies entered into provident fund 
arrangements with the applicants for the benefit of the 
industry's employees; and in 1987, following the State 
Wage Case Decision, three of these companies, namely 
Hamersley Iron, Mt Newman Mining and 
Goldsworthy Mining agreed to increase their 
contributions to their respective funds by an amount of 
three per cent of their employees' ordinary time 
earnings and to make alterations to their respective 
trust fund deeds regarding vesting and portability as 
required by the relevant wage fixing principle. The 
result is a significant difference in remuneration 
between employees of the Respondent and those of the 
other iron ore mining companies, remuneration 
meaning ordinary and second tier wage entitlements 
plus superannuation payments. 

A feature of the 1987 arrangements between the 
applicants and the other companies was that the 
additional contributions made by each company were 
in consideration of certain employment conditions 
(offsets) that were exchanged for the purpose of 
achieving greater efficiency in company operations. 
There has never been a similar agreement between the 
applicants and the Respondent, however, now that the 
State Wage Case Decision 1988 (68 WAIG 2412) 
specifies that a three per cent payment may be claimed 
without offsets being required the applicants say there 
can be no doubt about the success of their claim: in their 
submission an additional payment of three per cent of 
ordinary time earnings is virtually automatic. As 
further support for their claim the applicants submit 
that improvements in conditions of employment in 
each iron ore mining company are usually achieved by 
comparison with those applying to employees of other 
companies. They also refer to the decision of the 
Commission in Court Session in the Security Industry 
Case (68 WAIG 1031) and in this respect I take their 
point to be that the circumstances surrounding their 
claim parallel those referred to in that case. 
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The Respondent's opposition to the claims is based 
on jurisdictional grounds as well as merit. 
Fundamental in the Respondent's case on merit is the 
proposition that it is for the applicants to show that the 
Respondent's employees are unfairly treated relative to 
the employees of other iron ore mining companies, 
indeed, employees generally many of whom do not 
receive any benefits under the Superannuation 
Principle, and that the applicants have not met this 
test. 

In the Respondent's submission there is nothing 
automatic about a three per cent superannuation 
payment, nor can an employer be forced to contribute to 
a particular fund in respect of its employees. Consent 
has been an important factor in the development of the 
entitlement thus far and the fact that there is no consent 
between the applicants and the Respondent must 
militate against the Commission exercising power in 
this case. 

The Respondent further says that the Australian and 
State Commissions go no further than recognising the 
desirablity of employees being covered by a super- 
annuation scheme and that it is only in the last resort 
that they will arbitrate on claims for superannuation 
entitlements.. But they have placed a limit on that 
entitlement at three per cent of ordinary earnings. This 
limitation, it is said, is fatal to a proposition that there 
ought to be three per cent of ordinary earnings over and 
above an existing level of contributions. 

My attention was drawn to comments in the 
Australian Commission's decisions explaining that the 
improvement of an existing fund is not limited to 
achieving a three per cent payment, but may involve 
improving the structure of the fund itself: better vesting, 
portability, preservation and improved benefits. In the 
Respondent's case where the applicants want to 
increase the level of contributions already made to the 
fund in question. 

A decision of the Queensland Commission was also 
raised by the Respondent to lend support to the various 
parts of the argument. 

An actuary was called on behalf of the Respondent 
whose testimony revealed that in terms of benefit 
received by the Respondent's employees, rather than 
the amount of contributions on behalf of each to the 
fund, they were as well off by comparison with other 
employees in the industry. On this ground the 
Respondent contends that its employees are not 
disadvantaged; and when regard is had for this fact 
together with points raised earlier there is no basis for 
the applicant's claim. 

I have considered all of the material raised by the 
Respondent in the form of decisions from the 
Australian and Queensland Commissions, but I think 
the most that can be said for them is that they may 
provide guidance for me when considering the relevant 
principles of the Western Australian Commission. 
Certainly they do not have binding force. However, lam 
also informed of what the other iron ore mining 
companies in the Pilbara have done in the light of the 
1987 State Wage Case Decision and the Super- 
annuation Principle contained in the order made in 
that year. Since I am enjoined by the Statute to arrive at 
my decisions without regard for technicalities and legal 
forms according to equity and substantial merit, it 
seems that the arrangements between the applicants 
and the other iron ore mining companies is the 
appropriate starting point in considering the 
applicant's claims in this case. 

The point to be emphasised concerning the arrange- 
ments with the other Companies is that a new standard 
has been introduced by agreement between the unions 
who are applicants in this case and three out of four 
companies in the industry; and with the Commission's 
approval of the award variations giving formal effect to 
the agreements the standard is consolidated. 

I use the term standard as meaning the condition, 
primafacie, to which all in the industry should conform 
and in this respect 1 adopt the statement of Fielding C. 
who as a member of the Commission in Court Session 
in the Watchmakers' and Jewellers' Case (68 WAIG 
1416 at 1417) observed, "So long as comparative justice 
remains a cornerstone of wage and conditions fixing in 
industrial tribunals of the kind represented by this 
Commission, it would be folly, if not wrong in principle, 
to ignore a standard which, if not established is 
developed to the point where its establishment is all but 
inevitable. Moreover, it is of the very essence of wage 
restraint policy that if improved conditions of employ- 
ment are allowed in one or more parts of an industry 
there is every likelihood they will cause similar claims 
to be granted in the remainder of the industry. That is 
why strict observance of wage fixing principles is 
required by the tribunals concerned. But the other 
companies in the iron ore industry have not resisted 
claims that required them to make further contribu- 
tions of three per cent of employees ordinary earnings 
when they might have moved to have their trust funds 
varied to satisfy the requirements of the 
Commonwealth Operational Standards for Occupa- 
tional Superannuation Funds and then, on the grounds 
that the Superannuation Principle was already met in 
every respect, resisted such claims. 

I should not assume that the other companies were 
not aware of the implications for wage policy in their 
industry arising from their agreements with the unions 
who are applicants in this case and I take these 
agreements to mean that in the Pilbara iron ore mining 
industry the Superannuation Principle is applied as 
standard so that its requirements and effect are not 
reduced by existing provident funds. Accordingly, it 
would not be contrary to the Superannuation Principle 
if I was to allow the applicant's claim in this case. 

The decision in the Security Industries Case (supra) 
was approved by the Commission in Court Session in 
the State Wage Case Decision 1988 (68 WAIG 2912). 
Thereafter, it was to provide procedural guidance for 
Commissioners dealing with claims to vary common 
rule awards in connection with superannuation. On the 
face of that decision applicants are required to show 
that there are circumstances justifying a common rule 
superannuation prescription, but the justification may 
be found in the nature of the industry and by 
demonstrating that common rule is the most rational 
and orderly method by which the prescription can be 
introduced. In addition, and most importantly, 
superannuation by common rule must contribute to the 
industrial relations environment of the industry in 
question so that the integrity of the wage fixing package 
can be maintained, and on this point it should be noted 
that the Commission in Court Session said: 

The provision of superannuation to the limit of 
three per cent of ordinary wage earnings is an 
integral part of the wage fixation package and a 
factor calculated to contribute to the industrial 
environment in which constraint can be 
achieved. 

The Respondent makes the obvious point that it is 
not bound by a common rule award, indeed it is not 
bound by an award at all, and it draws my attention to 
the order in the Security Industries Case wherein it is 
made clear that exemptions from an award's super- 
annuation provisions are allowed to employers in 
certain circumstances. So far as competition between 
employers engaged in the same industry bound by the 
award is an important factor militating against 
exemption, the Respondent notes that in a common 
rule award the conditions of employment are the same 
in respect of each employer, but such is not the case in 
the iron ore mining industry. There are a number of 
employment conditions enjoyed by the Respondent's 
employees above industry standard and the 
Respondent's proposition is that the labour costs 
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imposed upon it in meeting these conditions warrant 
considerable attention when deciding if I should apply 
the Security Case reasoning in the present case. 

The Respondent also told me of other problems 
concerning its competitive position regarding foreign 
and local producers of iron ore. However, these were 
submissions of a general kind unsupported by sworn 
testimony and they were strongly disputed by the 
applicants. I pay no regard to these aspects of the 
Respondent's case and I am left with the same 
knowledge of the Respondent's competitive position as 
I was given in the testimony for the Company in No. 
CR411 of 1988: the Respondent's unit costs of 
production are of critical importance because of the 
extent of international competition from Brazil and 
India, both of these countries having a very clear lower 
price policy with the aim of improving their market 
share and the Respondent seeing itself in an especially 
difficult position in this area because of the fact that it 
mines a lower grade of ore compared to other Pilbara 
iron ore producers. 

On the basis of the evidence I have, lam really unable 
to say more than that the Respondent is in competition 
with other Pilbara companies. Nevertheless the 
corollary of a superannuation standard in the industry 
is that offsets form part of it irrespective of what the 
Commission's 1988 Superannuation Principle says. 
Consequently, there is some force in the Respondent's 
earlier point concerning superior and more costly 
conditions of employment for its employees. I intend to 
deal with this aspect of the Respondent's argument in 
the final part of my reasons. For the moment, I observe 
that it does not cause me to dismiss the security 
industries case reasoning as having no relevance in this 
case. Not only is the respondent in competition with 
other Pilbara iron ore producers, but the super- 
annuation standard arising from agreement between 
the applicants and the other companies is a rational 
and orderly arrangement for the industry as a whole. 
Furthermore, a lesser remunerative package for the 
Respondent's employees, amongst all of the industry's 
employees, is more likely to threaten the integrity of the 
wage fixation package than one judged by employees as 
about equal to the industry's remuneration level. 

Finally, on the question of merit, I believe that to 
emphasise the benefits derived at present from the 
existing provident fund rather than the Respondent's 
contribution on behalf of each employee is to 
emphasise the wrong things and I do not find this a 
persuasive argument. 

I turn now to the first jurisdictional point. At the 
outset, I mention that the terms and conditions of 
employment applying to the Respondent's relevant 
Pilbara employees are those fixed by orders made 
under section 32 of the Industrial Relations Act 1979 in 
application No. A4 of 1987, that matter being an 
application for a new award. 

Previously terms and conditions of employment were 
as described in industrial agreement No. 10 of 1979 but 
the Respondent retired from that agreement thus 
creating a situation in which employment conditions 
were not formally regulated at all. The section 32 orders 
in question were made to hold in place the terms and 
conditions prescribed in industrial agreementNo. 10 of 
1979 until such time as proceedings in A4 of 1987 were 
finalised by conciliation or arbitration. 

It is the Respondent's proposition that the 
Commission is unable to make an order in the terms of 
the present claim, the reasoning being that to do so 
would be to vary, the section 32 orders by adding to their 
terms without doing anything to assist the parties to 
reach an agreement on terms in A4 of 1987, such 
assistance being the essential purpose of section 32 
orders. Accordingly the power to inquire into and deal 
with an industrial matter pursuant to section 23 should 
be read down. 

In reply the applicants say that by granting their 
claims I would make an order that sits above the section 
32 orders and therefore does not vary them and that on 
the basis of the decision of the Industrial Appeal Court 
in Robe River Iron Associates v. Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Others (66 WAIG 1553 at 1561) I should not read 
down the power in section 23. In this latter respect the 
applicants' proposition is that there is nothing in that 
section to say that power is not to be used to vary a 
section 32 order and given the structure of the Act I 
should not hesitate to do so if the claim is justified on 
merit. 

As to the question concerning the variation of an 
order by adding to its terms, I think the answer lies in the 
definition contained in the Interpretation Act 1984. 
Under that Act written law includes "subsidiary 
legislation" and "subsidiary legislation" includes 
"order made under any written law and having 
legislative effect". That must extend to an order made 
pursuant to section 32. That Act also defines "amend" 
as meaning "add to or vary". These terms are 
synonymous and it seems clear that to add to the terms 
of a section 32 order is to vary that order, and I must 
agree with the Respondent on this question. 

As to the question of jurisdiction, I am not sure that 
the answer is found in the arguments of either side. 
Perhaps I should approach the problem of varying a 
section 32 order — if indeed there is a problem — as 
though it involved a question of implied terms. Taking 
that course it is pertinent for me to observe that had the 
respondent not retired from industrial agreement No. 
10 of 1979 but proceedings were under way for a new 
award, as they are now, the agreement would be open to 
variation provided that the terms of the variations were 
not contrary to the Act or a general order made under 
section 51 or any order formulated in the general order 
proceedings and the Commission was of the opinion 
that circumstances had arisen since the agreement was 
made that could not have been foreseen by the parties 
making it and those circumstances rendered the 
agreement, or any of its terms, unjust [cf section 
43(2)]. 

I do not believe there is anything contained in section 
32 that would prevent the Commission from including 
in an order made under that section a provision for 
varying the order during the period of its operation. Of 
course, in the orders in question such provisions are not 
found but since these orders have the purpose of 
holding in place the terms and conditions of 
employment prescribed in the agreement pending the 
completion of award proceedings it is incongruous that 
they be immune from variation when the conditions 
that would justify varying the agreement are present 
and a dispute has arisen. I also believe that to hold that a 
section 32 order cannot be varied, when the conditions 
would satisfy the tests stipulated in section 43(2). is to 
imply that when making the orders without terms 
permitting their variation the Commission not only 
made a reasonably accurate assessment of the time that 
would be required to complete the award proceedings 
but also predicted all possible developments having 
potential for causing injustices and then formed the 
opinion that the terms and conditions prescribed in the 
orders catered for those possibilities. 

At the parties know from the progress of A4 of 1987, 
any suggestion that the Commission could have, at the 
time of making the first two orders, made an assessment 
of the time that would be involved is plainly fanciful. 
There is also the question of the State Wage Case 
Decisions under section 51 of the Act. Their occurrence 
is fairly predictable but the results are not. Furthermore, 
since by its first two section 32 orders the Commission 
fixed wages at levels prescribed before the 1988 State 
Wage Case decision was made, it obviously took no 
steps to cater for any wage variations that might arise. 

The claim in this case concerns an element of the 
State Wage Case package but in addition to that fact the 
third and final section 32 order made in A4 of 1987 was 
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necessary to ensure that the Respondent's employees 
received the three per cent and $10.00 wage increases 
allowed under the State Wage Case Decision. That 
variation to the orders was objected to by the 
Respondent although an appeal was not lodged, 
however the objection was grounded on the proposition 
that the Commision could not vary the orders now that 
arbitration was in progress. 

To accept that section 32 orders cannot be varied 
during their operation would not only ground the 
implication I have described but it would also mean 
that amongst all employees in the industry the 
Respondent's employees have no valid expectation that 
they receive the benefits of the State Wage package. If 
that is not absurd, it is unreasonable. Therefore it is not 
an implication to be found in the orders. On the other 
hand an implied term that the orders are open to be 
varied is equitable and reasonable, in the ordinary 
course of industrial relations it goes without saying and 
it is essential for preserving the integrity of the State 
Wage Case package. In my view, such a term should be 
implied in the orders. 

According to the Appeal Court decision in No. 3 of 
1986 (Robe River Iron Associates and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Others, supra) section 32 orders do not 
finalise the relationship between the parties vis-a-vis 
each other but are made to assist them to reach an 
agreement in the process of conciliation. I can see no 
reason why a section 23 order cannot vary such orders 
provided their essential characteristics are not varied. 
In the present case, a section 23 order can be made so 
that it has no force beyond the date of operation of an 
award made out of A4 of 1987 proceedings, or the date 
on which the proceedings are dismissed. 

Furthermore, the fact that arbitration has 
commenced in A4 of 1987 does not exclude conciliation 
on issues relating to wage and superannuation 
increases granted in accordance with the State Wage 
Case Decision. Indeed, the section 32 order granting 
wage increases of three per cent and $10.00 to the 
Respondent's employees, was made after the unions 
gave undertakings they were required to give under the 
1988 State Wage Case Decision. That means they are 
committed to positive participation in a review to 
ensure that the structure of employment conditions is 
relevant to modern competitive requirements of the 
industry and are in the best interests of management 
and employees. 

Surely this commitment envisages conciliation, not- 
withstanding that arbitration in A4 of 1987 is in 
progress. In fact, the two processes are not mutually 
exclusive in the particular circumstances which have 
arisen but, perhaps even more important, in 
recognising a standard superannuation arrangement in 
the iron ore industry I have acknowledged that offsets 
are part and parcel of that arrangement. What may be 
exchanged as offsets by the applicant in this case may 
include conditions now in dispute. I cannot say that the 
parties will not reach agreement on what these offsets 
will be following a process of conciliation while 
arbitration is in progress because I know of no reason 
why they cannot agree. However, if agreement does not 
result, I can take that into consideration when finalising 
A4 of 1987. The final adjustments will ensure that equity 
is preserved. 

The Respondent's second point on jurisdiction ■ 
concerns the variation of terms in the trust deed. The 
applicants' claims contain provisions which anticipate 
the jurisdictional problems in this respect and I will 
include them in my order. 

My decision in this case is that I should make an 
order granting the applicants' claims except for the 
definition of ordinary time weekly earnings and 
operative dates. The order I make shall contain a 
provision fixing its term from 1 January 1989 until the 
first day of operation of an award made out of 

proceedings in A4 of 1987 or until the date on which that 
matter is dismissed. The minutes of the order will now 
issue. 

Mr D.H. Schapper (of Counsel) on behalf of the 
Applicants. 

Mr H.J. Dixon (of Counsel) on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Increase in Superannuation. 

The Construction, Mining and Energy Workers 
Union of Australia — WA Branch, 

The Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, 

The Electrical Trades Union of Workers 
(WA Branch), Perth, 

The Australian Workers Union, West Australian 
Branch, Industrial Union of Workers, 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, 

Industrial Union of Workers, 
The Operative Painters and Decorators 

Union of Australia, WA Branch, Union of Workers 
and 

Robe River Iron Associates. 
No. 1275 of 1988. 

Various Iron Ore Industry 
COMMISSIONER O.K. SALMON. 

30th day of November 1988. 

Order. 
HAVING heard Mr D.H. Schapper (of Counsel) on 
behalf of the Applicant Unions and Mr H.J. Dixon (of 
Counsel) and later Mr T. Caspersz (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it by the Industrial Relations 
Act 1979 hereby orders:— 

1. This Order shall be referred to as the Robe 
River Iron Associates (Provident Fund) Order 
1988. 

2. This Order shall apply to the Applicant 
Unions (hereinafter ' the Applicants') and to 
Robe River Iron Associates (hereinafter 
"RRIA") in respect of each of its employees 
(hereinafter "employee" or "employees" as the 
case requires) who are members of or who are 
eligible for membership of any one or more of 
the Applicants but only in respect of those 
employees who carry out work for RRIA north 
of the 26th South parallel of latitude. 

3. Payment made by RRIA to the Robe River 
Provident Fund in respect of each employee 
shall be increased by the amount of three per 
cent of the ordinary time weekly earnings of 
each employee. 

4. In this Order the expression "ordinary time 
weekly earnings"means the base rate of wage, 
all components of service payments, and shift 
allowances. 

5. RRIA shall forthwith agree to and shall forth- 
with execute and/or sign all such deeds, 
documents and other papers as may be 
necessary, desirable or convenient to give 
effect to the provisions of this Order including 
agreeing to and/or executing and/or signing 
such alterations, variations, amendments or 
additions to the Robe River Provident Fund 
Deed as may be required or requested of it by 
Robe River Provident Fund Pty Ltd being the 
trustee of the Robe River Provident Fund. 
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6. RRIA shall forthwith agree to and shall 
forthwith do all such further acts, deeds and/ 
or things as may be necessary, desirable or 
convenient to give effect to the provisions of 
this Order including such acts, deeds and/or 
things as may be required or requested of it by 
Robe River Provident fund Pty Ltd being 
trustee of the Robe River Provident Fund. 

7. This Order shall operate from 1 January 1989 
until the first day of operation of an award 
made out of proceedings in A4 of 1987, or until 
the date on which that matter is dismissed. 

8. That liberty is reserved to all parties to apply to 
the Commission in respect of any matters 
arising out of these orders. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. —Title. 

This Order shall be known as the Jason Industries 
Limited Superannuation Order No. 1634 of 1988. 

2. — Arrangement. 
1. Title. 
2. - Arrangement. 
3. Definitions. 
4. Area and Scope. 
5. Contributions. 
6. Increase in Contributions. 
7. The Fund. 
8. Voluntary Contributions. 
9. Settlement of Disputes. 

10. Term. 
Schedule A. 
Schedule B. 

3. — Definitions. 
(1) The "employer" means Jason Industries 

Limited. 
(2) The "employee" shall mean any person 

employed by the employer through the employers 
operating divisions who is a member of or eligible to be 
a member of a union listed in Schedule "B" hereof. 

(3) The "award" shall mean an award listed in 
Schedule "A" hereof. 

(4) The "fund" shall mean the Jason Employees' 
Suprannuation Fund. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 23 — Superannuation Scheme. 

Jason Industries Limited 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others 

No. 1634 of 1988. 
Various Furniture 

COMMISSIONER C.B. PARKS. 
21st day of March 1989. 

Order. 
HAVING heard Mr P.J. Cooke on behalf of the 
applicant and on behalf of the respondents, Mr B. 
Harwood appeared for the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia, 
Ms J.G. Barnesby appeared for the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch, Mr T. Bickford appeared for the Australasian 
Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, Western Australian 
Branch and Mr T. Daly appeared for The United 
Furniture Trades Industrial Union of Workers, WA and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session, No. 1195 of 1986 having been complied with, 
hereby makes an Order in the terms of the attached 
schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

4. — Area and Scope. 
This order shall be binding on Jason Industries 

Limited, the unions listed in Schedule "B" and Jason 
Industries Limited in respect of employees as described 
in Clause 3. — Definitions of this order. 

5. — Contributions. 
(1) The employer shall: 

(a) in respect of all employees other than those 
employed on a casual basis, pay contributions 
into the Jason Employees' Superannuation 
Fund as follows: 

three per cent of the member's ordinary 
' time earnings; 

(b) where such a member's "ordinary time 
earnings" at any time means the rate of 
ordinary periodic salary, wages or other 
remuneration at which he or she was 
employed under the respective award 
excluding any overtime or payments made for 
any additional casual work. 

(2) Such contributions shall be paid at monthly 
intervals in accordance with the procedures and subject 
to the requirements prescribed by the Fund. 

(3) An employer shall not be required to contribute 
in respect of a member employed by it in respect of a 
period when that member is absent without pay from 
his or her employment. 

(4) Payment of contributions shall commence after 
the employee completes three months service with the 
employer. 

Such contributions shall be back dated to the 
commencement of the employees employment with 
Jason Industries Limited. 

6. — Increases in Contributions. 
(1) If at any time after the commencement of this 

Order the employer becomes bound by legislation to 
contribute to a superannuation fund in respect of an 
employee, then the amounts payable under this order 
shall be reduced by the amount to which the employer is 
liable to contribute under the legislation. 
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This Order shall operate to the exclusion of the 
awards listed in Schedule "A" hereof to the extent that 
there is any inconsistency between this order and the 
specified awards as amended from time to time. 

7. — The Fund. 
The Fund to which contributions are credited on 

behalf of employees shall be the Jason Employees' 
Superannuation Fund. 

8. — Voluntary Contributions. 
Where any employee elects to make additional 

voluntary contributions to the fund by way of wage 
deductions the employer shall facilitate such 
deductions in accordance with that employee's 
directions and the rules of the fund. 

9. — Settlement of Disputes. 
Any disputes arising from this order that cannot be 

resolved between the parties shall be referred to the 
Western Australian Industrial Relations 
Commission. 

10. — Term. 
The term of this order shall be for a period of three 

years from the operative date of the beginning of the 
first pay period commencing on or after the 1st day of 
April 1988. 

Schedule A 
Metal Trades (General) Award No. 13 of 1965. 
Clerks' (Wholesale and Retail Establishments) 

Award No. 38 of 1947. 
Furniture Trades Industry Award No. A6 of 1984. 

Schedule B. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
Federated Clerks' Union of Australia Industrial 

Union of Workers, WA Branch. 
The United Furniture Trades Industrial Union of 

Workers, WA. 
Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, 
Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 32 — Occupational Superannuation. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

WA Newspapers Ltd. 
No. 1535 of 1988. 

Various Newspaper 
CHIEF COMMISSIONER J.A. NEGUS. 

21st day of March 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr C. Stanley on behalf of the 
respondent, and by consent, I the undersigned 

Commissioner pursuant to the Industrial Relations Act 
1979 do hereby make the following Order in terms of the 
attached Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1. — Title. 
This Order shall be known as the West Australian 

Newspapers Security Officers and Cleaners 
Superannuation Order. 

2. — Parties. 
This order shall apply to West Australian 

Newspapers Limited, The Federated Miscellaneous 
Workers Union and employees of the West Australian 
Newspapers employed under the Cleaners and 
Caretakers Award No. 12 of 1969, who are not members 
of the existing West Australian Newspapers Pension 
Fund. 

3. — Term. 
This order shall remain in force for a period of three 

years from the date of ratification by the Western 
Australian Industrial Relations Commission. 

4. — Employer Contributions. 
Subject to the Trust Deed, Rules and Annexure 'M' of 

the Bell Group Superannuation Fund, the employer 
shall make contributions to the said Fund in respect of 
employees referred to in Clause 2 who are fund 
members. 

The employer shall be under no obligation to make 
contributions for any period the employee is absent 
from work without pay. 

Abovementioned contributions shall be the 
equivalent of three per cent of an employee's "ordinaty 
weekly earnings" (as defined herein) and shall be paid 
to the Bell Group Superannuation Fund. 

"Ordinary weekly earnings" shall mean the rate of 
pay to which the employee is entitled under Clause 22. 
— Wages of the Cleaners and Caretakers Award No. 12 
of 1969 and shall include any regular over award 
payment, leading hand allowance, personal margin 
and permanent shift loading. 

"Ordinary weekly earnings" will exclude any other 
payment, allowance, special rate, penalty and/or 
overtime. 

5. — Qualifying Period. 
New employees who join the fund shall not be 

eligible for employer contributions (as defined in 
Clause 4) until they have completed four weeks' 
continuous full-time employment. 

Upon completion of this qualifying period of 
employment, the employer's contribution on behalf of 
each eligible employee shall be retrospective to the date 
upon which the employee joined the fund. 

6. — Fund. 
Employer contributions will be paid into the Bell 

Group Superannuation Fund which complies with the 
guidelines established by the interim Occupational 
Superannuation Commissioner. 
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NOTICES— 
AWARD/AGREEMENT 

Matters- 
Application No. 576 of 1989. 

APPLICATION FOR JOINDER OF PARTIES TO 
THE "CATERING WORKERS' (FAST FOOD 

OPERATIONS, CATERING AND RESTAURANT) 
AGREEMENT No. 23 of 1979" 

NOTICE is given that an application has been made to 
the Commission by: 

Misti Vale Pty Ltd, trading as McDonald's 
Family Restaurant, Armadale; 

Macwest Pty Ltd. trading as McDonald's Family 
Restaurant, Belmont, McDonald's Family 
Restaurant, Melville and McDonald's Family 
Restaurant. Rockingham; 

Murgajem Pty Ltd, trading as McDonald's 
Family Restaurant, Dianella and McDonald's 
Family Restaurant, Morley: 

Creydon Pty Ltd, trading as McDonald's Family 
Restaurant, East Victoria Park; 

Jubilee Jackpot Pty Ltd, trading as McDonald's 
Family Restaurant, Fremantle; 

Klepeach Pty Ltd, trading as McDonald's 
Family Restaurant. Forrest Place. McDonald's 
Family Restaurant, Town Hall and McDonald's 
Family Restaurant, Warwick; 

Sivyer Investments Pty Ltd. trading as 
McDonald's Family Restaurant. Jolimont: 

Abrohold Pty Ltd, trading as McDonald's 
Family Restaurant. Maddington; 

Cynfear Pty Ltd. trading as McDonald's Family 
Restaurant, Midland; 

Maplefir Pty Ltd, trading as McDonald's Family 
Restaurant, Observation City; 

under the Industrial Relations Act 1979 to be joined as 
parties to the above Agreement. 

A copy of the proposed Award may be inspected at 
my office at 815 Hay Street. Perth by any interested 
person without charge and any such person may. by 
giving written notice of objection to the Commission 
and to the applicant within 28 days of publication of 
this Notice, appear and be heard on the hearing of the 
application. 

Registrar. 

Application No. A10 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 

"ETHNIC CHILDREN'S SERVICES INDUSTRIAL 
AWARD 1989" 

NOTICE is given that an application has been made to 
the Commission by The Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous. WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

3. — Area. 
This award shall have effect throughout the State 

of Western Australia. 

6. — Definitions. 
(1) "Co-ordinator" means an employee 

responsible for the administration, co-ordination 
and development of the Ethnic Child Care 
Resource Unit. 

(2) "Field Worker" means an employee working 
with ethnic communities and children's services 
under the supervision of the Co-ordinator. 

(3) "Supervisor" means the person responsible 
for the administration, co-ordination and 
development of the Casual Ethnic Workers" Pool. 

(4) "Casual Ethnic Worker" means a person 
employed as a member of the Casual Ethnic 
Workers' Pool. 

(5) .... 
(6) ••• ■ 

16. — Salaries. 
Classifications: 

Field Worker. 
Supervisor. 
Co-ordinator. 
Casual Ethnic Worker. 
Administrative Assistant. 

Named Respondent to Award: 
Ethnic Communities Council of WA. 

Acopy of the proposed amendment may be inspected 
at my office at 815 Hay Street. Perth. 

Registrar. 
27 April 1989 

Application No. 644 of 1989. 
APPLICATION FOR VARIATION OF AWARD 

ENTITLED "FURNITURE TRADES INDUSTRY 
AWARD No. A6 of 1984" 

NOTICE is given that an application has been made to 
the Commission by The United Furniture Trades 
Industrial Union of Workers. WA under the Industrial 
Relations Act 1979 for a variation of the above 
Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Clause 4. — Scope: Delete this clause and insert in 
lieu: 

4. — Scope. 
This award shall apply to the industries as 

carried on by representative employers referred to 
in Schedule "A" to this award and the employees of 
employers engaged in those industries and 
classified in Clause 8. — Wages of this Award. 

The provisions of this Award shall not apply to 
those covered by the Building Trades Construction 
Award. 

Acopy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Registrar. 
2 May 1989 

4. — Scope. 
This award shall apply to all employees 

employed in the classifications set out in Clause 16. 
— Salaries, of this award. 
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Application No. AG 10 of 1989. 
APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT ENTITLED "HORSE 
INDUSTRY TRAINEESHIP AGREEMENT 1989" 

NOTICE is given that an application has been made to 
the Commission by The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the proposed 
Agreement which relate to area of operation or scope 
are published hereunder. 

3. — Scope. 
This Agreement shall apply to all Horse Industry 

trainees undertaking a traineeship as part of the 
Australian Traineeship System. 

Employers party to Agreement: 
L. Byatt "Raintree County". 
Kevin Leaver. 
David Scott "Barrabadeen". 
Tony Frebairn "Haddow Stud". 
Graham and Tania Dick "Clayton Farm". 
Bill Fell "Baskerville Stables". 
Meg Milward "Narranga Stud". 
Jeff and Fiona Hollamby. 
Ken Johns "Jondabyrne Racing Stables". 
Steve Wallis "Blackwatch Stud". 

A copy of the proposed Agreement may be inspected 
at my office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

2. Clause 3. — Area and Scope reads: 

3. — Area and Scope. 
This Award shall apply to all workers employed 

by the respondent in the classifications set out in 
Clause 5 hereof over the area of operation of the 
respondent at Kwinana. 

Delete this clause and insert in lieu: 

3. — Scope. 
This Award shall apply to all workers 

employed in the callings listed in Clause 12. — 
Wages, hereof by employers engaged in the 
Refractory Materials (Specialties) 
Manufacturing Industry. 

4. — Area. 
This Award shall operate throughout the State of 

Western Australia. 

3. Clause 5. — Wages reads: 

5. — Wages. 
Adult Workers: 
Plant Attendants. 
Fork Lift Drivers. 
All Others. 
Front End Loader Driver: 

(i) Under 35 BPH. 
(ii) 35 to 70 BPH. 
(iii) 70 to 130 BHP. 
(iv) Over 130 BHP. 

Junior Employees: In lieu of this clause insert: 

12. — Wages. 
Classification: 
Plant Attendants. 
Leading Hand: 

Not more than 10 other workers. 
A copy of the proposed amendment may be inspected 

at my office at 815 Hay Street, Perth. 
Registrar. 

27 April 1989 

Application No. 586 of 1989. 
APPLICATION FOR VARIATION OF AWARD 

ENTITLED "REFRACTORY WORKERS (KAISER 
REFRACTORIES) AWARD No. A3 of 1981" 

NOTICE is given that an application has been made to 
the Commission by The Federated Brick, Tile and 
Pottery Industrial Union of Australia (Union of 
Workers) Western Australian Branch under the 
Industrial Relations Act 1979 for a variation of the 
above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

1. Clause 1. — Title reads: 

1. —Title. 
This Award shall be known as the Refractory 

Workers' (Kaiser Refractories) Award of 1981 and 
replaces the Refractory Workers' (Newbold 
General Refractories Ltd) Award No. 13 of 1972. 

Delete this clause and insert in lieu: 

1. —Title. 
This Award shall be known as the 

Refractory Manufacturers (Specialty) Award 
No. A3 of 1981. 
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Application No. 606 of 1986. 
APPLICATION FOR VARIATION OF AWARD 
ENTITLED "RESTAURANT, TEAROOM AND 

CATERING WORKERS' AWARD No. 48 of 1978" 
NOTICE is given that an application has been made to 
the Commission by The Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers under the 
Industrial Relations Act 1979 for a variation of the 
above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

1. Clause 4. — Scope: Delete this clause and insert in 
lieu: 

4. — Scope. 
This Award shall apply to all workers employed 

in the callings described in Clause 21 of this award, 
in Restaurants and/or Tearooms and/or Catering 
Establishments and/or by Catering Contractors, as 
defined in Clause 6 of this Award. 

2. Clause 6. — Definitions: Delete subclauses (1) and 
(2) from this clause and insert in lieu: 

(1) "Restaurant and/or Tearoom" shall mean 
any meal room, dining room, grill room, coffee 
shop, tea shop, oyster shop, fish cafe, cafeteria or 
hamburger shop and includes any place, building, 
or part thereof, stand, stall, tent, vehicle or boat in 
or from which food is sold or served for 
consumption on the premises and also includes 
any establishment or place where food is prepared 
and/or cooked to be sold or served for 
consumption elsewhere. 

(2)(a) "Catering Establishment" shall mean any 
building or place where meals and/or light 
refreshments and/or drinks are served and 
provided for weddings, parties, dances, social 
functions, discotheques, cabarets, theatres, 
festivals, fairs, exhibition buildings, cultural 
centres, convention centres, entertainment centres, 
racecourses, showgrounds, sporting grounds and 
the like. 

(b) "Catering Contractor" shall mean any 
person, firm, company or corporation carrying on 
business as a Catering Contractor in the provision 
of catering and ancillary services for any social, 
commercial, industrial, or other purpose or 
function. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Registrar. 
1 May 1989 

Application No. 575 of 1989. 
APPLICATION FOR VARIATION OF AWARD 
ENTITLED "RESTAURANT, TEAROOM AND 

CATERING WORKERS' AWARD No. 48 of 1978" 
NOTICE is given that an application has been made to 
the Commission by Misti Vale Pty Ltd trading as 
McDonalds Family Restaurant. Armadale and Others 
under the Industrial Relations Act 1979 for a variation 
of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Either: 
1. Delete Clause 4. — Scope and insert in lieu: 

4. — Scope. 
This Award shall apply to all workers employed 

in the callings described in Clause 21 of this award, 
in Restaurants and/or Tearooms and/or Catering 
Establishments, as defined in Clause 6 of this 
award, but shall not apply to workers employed by 
franchises of McDonald's System of Australia 
Limited or McDonald's Properties (Australia) Pty 
Ltd in fast food outlets as defined in the Catering 
Workers (Fast Food Operations. Catering and 
Restaurant) Agreement 1979. 

Or: 
2. Clause 6. — Definitions: Delete the definition of 

"Restaurant and/or Tearoom" and insert in lieu: 
(1) "Restaurant and/or Tearoom" shall mean 

any meal room, grill room, coffee shop, tea shop, 
oyster shop, fish cafe, cafeteria or hamburger shop, 
and includes any place, building, or part thereof, 
stand, stall, tent, vehicle or boat in or from which 
food is sold or served for consumption on the 
premises and also includes any establishment or 
place where food is prepared and/or cooked to be 
sold or served for consumption elsewhere, but shall 
not mean or include a fast food outlet as defined in 
the Catering Workers (Fast Food Operations. 
Catering and Restaurant) Agreement. 1979. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street. Perth. 

Registrar. 
27 April 1989 

Application No. 557 of 1989. 
APPLICATION FOR VARIATION OF AWARD 

ENTITLED "TEACHERS' AIDES AWARD 
No. 4 of 1979" 

NOTICE is given that an application has been made to 
the Commission by The Federated Miscellaneous 
Workers Union of Australia. Hospital. Service and 
Miscellaneous. WA Branch under the Industrial 
Relations Act 1979 for a variation of the above 
Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Clause 14. — Wages: Add to this clause the following 
new classification: 

Teachers' Aide (Ethnic). 
A copy of the proposed Award may be inspected at 

my office at 815 Hay Street, Perth. 

J. CARR1GG. 
Registrar. 
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Application No. 559 of 1989. 
APPLICATION FOR VARIATION OF AWARD 

ENTITLED "TEACHERS' AIDES AWARD 
No. 4 of 1979" 

NOTICE is given that an application has been made to 
the Commission by The Federated Miscellaneous 
Workers Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for a variation of the above 
Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Clause 19. — Definitions: Add to this clause the 
following new definition: 

"Teachers' Assistant" shall mean "Teachers' 
Aide" for all purposes of the award. 

A copy of the proposed Award may be inspected at 
my office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

Application No. A 9 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 

"WESTERN AUSTRALIAN MINT (GOLDFIELDS 
PRODUCTION) AWARD 1989" 

NOTICE is given that an application has been made to 
the Commission by The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 
under the Industrial Relations Act 1979 for the above 
Award. 

This award replaces the State Batteries Agreement 
No. 42 of 1977. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

3. — Area and Scope. 
This Award covers all wages employees employed by 

the WA Mint at Australian Gold Refineries — 
Kalgoorlie and Custom Carbon Services outside the 
Perth Metropolitan area within the State of Western 
Australia. 

Schedule 1. — Wages. 
Classifications: 

Labourer. 
Trainee Process Worker. 
Carbon Treatment Operator. 
Process Worker. 
Senior Process Worker. 
Motor Vehicle Driver — capacity exceeding two 

tonnes but not less than three tonnes. 
A copy of the proposed Award may be inspected at 

my office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

INDUSTRIAL MAGISTRATE — 

Complaints before — 
BEFORE THE INDUSTRIAL 
MAGISTRATE AT PERTH. 

Conciliation and Arbitration Act 1904. 
Section 119. 

Actors Equity of Australia 
and 

TVW Enterprises Limited. 
Nos. 693-701 of 1988. 

Appearances: Ms K. Armstrong for Actors Equity of 
Australia. 

Mr K. Martin (of Counsel) for defendant. 
Entertainment Acting 

INDUSTRIAL MAGISTRATE 
K.F CHAPMAN Esq SM, Perth 

Award Coverage — Definition of Theatre — 
Membership of Union — Meal Allowance — 
Underpayment of Wages — Proven in Part — 
Actors (Theatrical) Award 1981 Clauses 10, 11, 14, 
17. 19, 20, 22, 24 and 26. 

Reasons for Decision. 
THE INDUSTRIAL MAGISTRATE: I have before me 
nine complaints brought by Actors Equity of Australia 
against TVW Enterprises Limited alleging that TVW 
Enterprises Limited being a party bound by Actors 
(Theatrical) Award 1981 has committed a breach in 
respect of Clauses 10, 11, 14, 17, 19, 20, 22, 24 and 26. 

The defendant raised several defences. The first and 
most fundamental being that the Award, although 
binding upon the defendant, is not applicable to the 
employment of the four employees concerned, namely, 
Tracy Etherington, Tom Davin, Ailsa Raymond and 
Tim Etherington as the employment did not take place 
within a theatre. 

The facts establish that each of the employees were 
employed by TVW Enterprises Limited to entertain the 
patrons who visited Pioneer World. I am satisfied that 
the four employees acted as various characters within 
the confines of Pioneer World albeit they were more 
often outdoors rather than within a building as such. 
The evidence established that places such as the 
verandah of the pub, the town square and the area near 
the goldmine were used as sets, and the employees 
would mix and mingle with the patrons of Pioneer 
World wherever the patrons may be. The argument put 
forward by the complainant was that the whole of 
Pioneer World was a theatre and that various buildings 
and other structures within the area were used as sets. 

In contrast to this the defendant argued that the term 
"theatre" had a much narrower meaning and it could 
not be said that the whole of Pioneer World was a 
theatre. Thus, the Award did not apply to the 
employment of the four employees concerned. 

As this is a threshold question I propose to deal with it 
first. The Award in question is the Actors (Theatrical) 
Award 1981 which, on 8 July 1982, was amended by the 
addition of a Schedule of Respondents. On page five of 
the Schedule TVW Enterprises Ltd, Osborne Road, 
Tuart Hill was included. 

It is noted by Order dated 29 November 1982 a new 
Schedule B was substituted naming TVW Enterprises, 
Osborne Road, Tuart Hill, 6060. The word "Ltd" was 
deleted from the name and it is not clear whether this 
was an omission or whether there was in fact a change 
in respondency. In any event no issue has been taken of 
this point and it is accepted that the defendant is bound 
by the Award being a respondent thereto. Although the 
defendant is bound by the Award by virtue of the fact 
that it is named respondent it does not mean that all of 
its employees or indeed any of its employees fall within 
the provisions of the Award. To establish whether or not 
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any employees do fall within the provisions of the 
Award, one needs to examine the terms of the Award 
together with the facts relating to the particular 
employment in question. 

Clause 4 of the Award — Application of Award, 
paragraph (a) states: 

This award shall be binding upon Australian 
Hotels Association and the Theatre Proprietors' 
and Entrepreneurs" Association and each of the 
members of each of the said associations and upon 
the employers whose names are set out in the 
schedule hereto as to all their employees whether 
members of Actors' and Announcers' Equity 
Association of Australia or not, and upon the said 
Actors' and Announcers' Equity Association of 
Australia, its offices and its members. 

As already stated TVW Enterprises Ltd were included 
in the Schedule of Respondents to the Award. It is noted 
however, that the complaints were brought by Actors 
Equity of Australia rather than Actors' and 
Announcers" Equity Association of Australia. By 
wading through the amendments to the Award I note 
that on 21 Janaury 1986 there was an amendment to the 
Award which deleted the words "Actors' and 
Announcers' Equity Association of Australia" and 
substituted "Actors Equity of Australia". I would expect 
that Advocates appearing on behalf of complainants 
would ease the load of this Court by pointing these 
matters out, particularly when the copy of the Award 
which was tendered as an Exhibit was not itself 
amended, albeit it had the various Orders which 
amended the Award attached. 

I am satisfied that the Award is binding both on the 
complainant and its members and also upon the 
defendant. Clause 6.—Locality — states that the Award 
shall apply in all States and Territories of Australia. 
Clause 7.—Terms of Engagement is a particularly 
relevant clause. In particular. Clause 7(p) which reads 
as follows: 

Engagement under the terms of this award is for 
live performance in a theatre. Except as provided 
in Clause 22, recording of live production by any 
means whatsoever is expressly prohibited unless 
agreement is reached between the employer, 
employee and the association. 

Engagement is defined in Clause 3(j) as follows: 
"Engagement" means the period during which 

the employee is engaged to rehearse, play and 
perform. 

Performance is defined in Clause 3(q) as follows: 
"Performance" means a performance given by 

employees in person before an audience. 
"Theatre" is not defined in the Award and it is upon 

this word the threshold argument hangs. More 
particularly the threshold question is dependent upon 
the term "in a theatre". It is trite to say that in 
interpreting words within an award one has to take into 
consideration the award in its entirety, and insofar as is 
possible, give to the words their ordinary and natural 
meaning. 

There are several clauses in the award which may 
have a bearing upon the meaning of the term "in a 
theatre". The first is found in Clause 3(b) where 
"aquatic speciality artist" is defined as follows: 

"Aquatic Speciality artist" means an employee 
who takes part in an aquatic performance in a 
swimming pool or other area of water but who is 
not a member of the aquatic ensemble (if any) 
which takes part in such performance. 

Clause 3(c) deals with the definition of aquatic 
ensemble as follows: 

"Aquatic ensemble" means a group of at least 
four employees sometimes performing co- 
ordinated movements during an aquatic perform- 
ance in a swimming pool or other area of water and 
who only perform as members of such a group. 
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If one accepts that all employees who are engaged 
under the Award must be engaged in accordance with 
Clause 7(p) it is my view the ordinary meaning of the 
word theatre is somewhat expanded if it is to include 
those who are aquatic speciality artists or those who are 
included in an aquatic ensemble in that the 
performance takes place in a swimming pool or other 
area of water. I consider that Clauses 3(t)(v)(w) and 
Clause 10 would also indicate that the traditional 
meaning of theatre is perhaps not applicable in that the 
clauses speak of skaters and square dance team 
members. Admittedly, there are large venues which 
could be described as theatres such as the 
Entertainment Centre which would enable such 
performances to be conducted inside a building. 

I have endeavoured to find some relevant cases 
dealing with the definition of "theatre" but I have only 
been able to locate one and none have been referred to 
me. I have consulted the Shorter Oxford English 
Dictionary — Third Edition at p. 2277 where the term 
theatre is defined. I will refer to several definitions of 
theatre contained therein. 

1. A place constructed in the open air, for 
viewing dramatic plays or other spectacles. 

2. A temporary platform, dias, or other raised 
stage, for any public ceremony. 

3. A room or hall fitted with tiers of rising seats 
facing the platform, lecturer's table, etc for 
lectures, scientific demonstrations etc. 

4. Something represented as a theatre in relation 
to a course of action performed or a spectacle 
displayed. 

5. Aplace where some action proceeds: the scene 
of action. 

I now refer to Words and Phrases Legally Defined 
Second Edition Volume 5 where at p. 184 it states: 

As a regular theatre may be a lecture room, 
dining room, ball room and concert room on 
successive days, so a room used ordinarily for 
either of those purposes would become for the time 
being a theatre, if used for the representation of a 
regular stage play. Russell v. Smith (1848) 12 QB 
217 per cur at p. 237. 

A 'theatre' is properly a place in which spectacles 
of action — dramas in short — are publicly 
exhibited; but it cannot be disputed that the word 
has for long been applied to houses used for ballets 
and variety entertainments in which the display is 
dramatic only in an illigitimate sense ... What is 
more to the point — I think the word 'theatre' has 
recently begun to be widely applied to places in 
which films are shown. Scottish Cinema and 
Variety Theatres v. Ritchie (1929) SC 350 per the 
Lord President (Lord Clyde) at p. 354. 

Australia. — The meaning of a word like 'theatre' 
must be determined according to its context. I agree 
... that in this context (a licence giving exclusive 
rights of performing a certain play in 'theatres') the 
word 'theatres' means places at which the play is 
performed. Meynell v. Pearce (1906) VLR 447 per 
Cussens J. at p. 450. 

In my view there is some similarity between the 
question determined by Cussens J. in the case of 
Meynell v. Pearce and the matter before me. I will refer 
to that decision. The Court was called upon to interpret 
an exclusive licence which included the words "to 
perform or cause to be performed the said play in any 
theatre in any part of Australia". 

Cussen J. at page 450 said: 
It is said, however, that the licence is only an 

exclusive licence for performing this play in 
"theatres", and a case was cited in which on a 
revenue Act it was held that places in which 
performances of this kind were given were not 
necessarily "theatres". The meaning of a word like 
"theatre" must be determined according to its 
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context. I agree with Mr Irvine that in this context 
the word "theatres" means places at which the play 
is performed. 

I am of the view that the correct interpretaton of the 
word "theatre" as contained in Clause 7(b) is a place at 
which the performance is performed. On the facts 
before me I accept that the performances were 
performed within the confines of Pioneer World which, 
when the performances were being performed, 
constituted a theatre. The whole of the grounds of 
Pioneer World were the theatre and to that extent I 
accept what the witnesses had to say in that it was a 
theatre and the buildings within Pioneer World acted as 
props for the various segments of the performance. 

I therefore do not accept the proposition put forward 
by the defendant and I am satisfied that each of the 
employees were engaged under the terms of the award 
to perform live performances in a theatre. 

The second matter which was raised by the defendant 
was the relevance of the employees membership in 
Actors' Equity of Australia. As I foreshadowed at the 
end of the complainant's closing address, such 
membership is relevant in two aspects namely — 

1. whether the complainant is able to bring the 
complaint and 

2. whether the complainant having brought the 
complaints is able to recover underpayments 
on behalf of the employees. 

The defendant through counsel was most helpful in 
supplying a number of authorities which deal with this 
point. In my view the authorities make it clear that in 
order for the complainant to bring an action under 
section 119(2) of the Conciliation and Arbitration Act 
the respective employees are required to be a member of 
that organisation. 

The cases also make it clear that under section 119(3) 
of the Conciliation and Arbitration Act it is necessary 
for the complainant to establish that the employees on 
whose behalf they seek recovery of any underpayment 
are members of the organisation at the relevant time. It 
has been established that the relevant time is the time in 
which the underpayment is said to have occurred and if 
membership covers only part of that period then 
recovery of any underpayment will only relate to that 
period for which membership is established. 

By consent the minutes of the Divisional Meeting of 
Actors' Equity of Australia and Council of 
Management of Actors, Artists and Announcers Equity 
of Australia (Union of Employees) of 3 November 1987 
were tendered in evidence together with the personal 
details of Tracy Etherington, Timothy Etherington and 
Ailsa Ainsworth Raymond which became Exhibit C. 
The minutes record that at the meeting the applications 
for membership of Timothy John Etherington, Tracy 
Etherington and Ailsa Raymond were accepted. 

I refer to the membership of Tom Davin. The 
advocate for Actors' Equity attempted to tender by way 
of evidence a copy of a computer printout which was 
said to be the minutes of a meeting of the Actors' Equity 
as at 1 April 1986 together with a copy of an application 
form and a copy of the member's personal detail 
screen. 

Counsel for the defendant objected to this course 
unless the information contained in that 
documentation was proved in accordance with the rules 
of evidence. I upheld that objection and marked the 
documents for identification D. 

Thomas Dermot Davin gave evidence and under 
cross-examination counsel for the defendant put 
certain questions to him, as recorded at page 42 of the 
transcript as follows: 

Q. When did you join the Actors' Equity Union 
which is bringing this prosecution? 

A. Equity I joined in '85. I can't remember the 
exact date. 

Q. You don't have a fixed recollection? You think 
it was 1985? 

A. I'm pretty sure it was in 1985. 
Q. That's just memory? 
A. Late '85, memory, yes. 
Q. If I suggested to you that it was later than that, 

would that surprise you? 
A. It wouldn't. 
Q. It's really a matter of checking the records to 

find precisely when you actually came on the 
roll? 

A. Yes. 
Subsequently Andrew David King was called to give 

evidence. He gave evidence that he was a committee 
member of the Actors' Equity Committee and had been 
a member for about five years. The Advocate for* the 
Actors' Equity endeavoured to produce the documents 
contained in MFID through this witness. Counsel for 
the defendant objected to this course as the documents 
were photocopies and the originals should be 
tendered. 

Questions were nonetheless put to Mr King as to the 
business conducted at meetings of the committee and 
these are recorded at page 80 of the transcript as 
follows: 

Q. What happens with applications for a 
membership? 

A. They come before the committee and the 
secretary lists the names out of the new 
applicants and the particular company they 
are working for and we question any that — 
sometimes they apply just to be an extra, and 
we think they should be an actor, so we 
sometimes question those and then they're put 
to a vote to be accepted as new members of the 
union, and the vote is taken and then they are 
accepted. 

Q. Were you a member of a committee in 1986? 
A. Yes. 
Q. How often are the meetings held? 
A. Once a month. 
Q. Were you at the meeting on 1 April 1986? 
A. Yes. 

Q. Ask who was admitted on that date? 
A. Since I've been on the committee for a number 

of years, I know what this particular case is 
about so I can say Tom Davin was admitted, 
but I certainly couldn't say everyone else — I 
certainly couldn't say it about every month. I 
mean, I just don't hold about 200 names in my 
head who has been admitted. 

Bearing in mind that the standard of proof in this 
jurisdiction is on the balance of probabilities I am 
satisfied on the totality of the evidence before me that 
Tom Davin was admitted as a member of the Actors' 
Equity of Australia on 1 April 1986. 

I am satisfied that, provided the evidence establishes 
an underpayment has taken place, it would be 
recoverable by way of the complaints before me in 
relation to Tom Davin from 1 April 1986 and in respect 
of the other three employees from 3 November 1987. 

The time and wages records were tendered in 
evidence. The defendant does not argue against the 
information contained within the time and wages 
records insofar as they relate to those who were 
employed on a weekly basis. The evidence is clear that 
the employees engaged by the week were employed 
between 10.00 a.m. and 5.00 p.m. on the days that they 
worked. Additional performances were made in the 
evening and these are also indicated in the time and 
wages records. 
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I now wish to turn to the individual complaints. So far 
as Complaint No. 693 is concerned it states that between 
1 July 1985 and 8 November 1987 the defendant paid to 
the performers employed at Pioneer World rates of pay 
that were less than the minimum rates of pay which they 
were required to pay under Clause 10.—Rates of Pay of 
the Award the particulars of which underpayment are 
attached hereto and marked in Schedule A. In Schedule 
A there was a claim for two employees, Tracy 
Etherington and Tom Davin. 

On the evidence before me I am satisfied that each of 
the employees were Actors or Actresses and fell within 
that definition contained in Clause 3(a). As a 
consequence they were entitled to receive the payments 
specified for that category of employee as contained in 
Clause 10.—Rates of Pay. 

I am satisfied on the evidence that both employees 
were not paid the minimum as prescribed by the Award 
and thus the complaint has been made out. 

So far as the recovery of the underpayment is 
concerned I am satisfied that any underpayment for 
Tracy Etherington would be confined to the period from 
3 November 1987 to 8 November 1987. 

So far as the underpayment of Tom Davin I am 
satisfied that this can be recovered by way of the 
complaint for the period 1 April 1986 to 8 November 
1987. The particulars contained in Schedule A are not 
consistent with my reasons. Accordingly I will allow the 
parties time to calculate the underpayment and should 
they be unable to agree on the amount of the 
underpayment I will allow each of them liberty to apply 
for an Order. 

I now refer to Complaint No. 694 of 1988 which 
alleges that between 1 July 1985 and 8 November 1987 
the Defendant has committed a breach in that contrary 
to Clause 11.—Adjustment of Rates ofPay of the Award, 
the defendant failed to increase the actual rates of pay of 
the employees of Pioneer World in line with National 
Wage Case increases, the particulars of which are 
attached hereto and marked Schedule A. Two 

■ employees are listed in the Schedule A Ailsa Raymond 
and Tim Etherington. 

In relation to each of those employees any under- 
payment would be confined to the period 3 November 
1987 to 8 November 1987.1 do not have a time sheet for 
Tim Etherington for that week although I have a time 
sheet for a T. Etherington for the weekend 1 November 
1987 and a time sheet for a T. Etherington for the 
weekend 15 November 1987. However as both Tracy 
and Tim worked for the defendant it is not clear to 
which of the two the later time sheets refer. When 
Timothy John Etherington gave evidence he stated that 
he was employed by Pioneer World from July 1985 to 
November 1987. However, that evidence does not 
satisfy me that Tim Etherington worked on the week in 
question, therefore I would not be prepared to make any 
Order as to underpayment in relation to Tim 
Etherington. 

As far as Ailsa Raymond is concerned she was not 
called as a witness and therefore I have no verbal 
evidence to go on. I do have a time and wages record for 
A. Raymond which indicates she worked for the week 
ending 8 November 1987 on five days during that week. 
However, the time and wages record does not indicate 
that she was paid on that week. As I have no other 
evidence to establish what she was paid I am not in the 
position to establish whether or not she received any 
appropriate increases. 

Certainly the time and wages record dated 7 July 1987 
indicated that her normal pay was $280 and it is difficult 
to determine from the time and wages records what 
other increases, if any, she received. The complainant 
had an obligation to present its case clearly and should 
have analysed the time and wages records rather than 
expected me to laboriously go through each time sheet 
week by week. Having carried but that task for myself I 

am not satisfied on the evidence that for the period in 
which I could make any Order for underpayment such 
an underpayment resulted. 

Although I am not in a position to make any Order as 
to underpayment can I make a finding that the 
complaint has been proved? In this regard the 
defendant argued that on the wording of Clause 11 I 
could not be satisfied that a breach had occurred. In the 
amendment to the Award dated 24 August 1987, 
subclauses 11(a) and (b) are deleted and the following 
inserted: 

(a) It is a term of this Award (arising from the 
decision of the Australian Conciliation and 
Arbitration Commission in the National Wage 
Case 1987, the terms of which are set out in Print 
G6800) that Actors' Equity of Australia undertakes 
that for the period of the package it will not pursue 
any extra claims, award or overaward, except 
where consistent with the Principles. 

(b) It is recommended that where the wage rates 
prescribed by Clause 10 of this Award are 
increased as a result of the National Wage Case 
March 1987, employers party to the Award shall 
apply the increase to the employees actual rate of 
pay and the amount of the increase shall not be 
absorbed into the overaward payment. 

In my view the submission by the defendant is correct 
in that this is only a recommendation and not enforce- 
able by way of the complaint. I would dismiss this 
complaint. 

I refer now to Complaint No. 695 of 1988 which 
alleges that between 1 July 1985 and 8 November 1987 
the defendant committed a breach of the Award in that 
it failed to schedule meal breaks as required by Clause 
14 of the Award, the particulars of which failure are 
attached hereto and marked Schedule A, for the 
performers employed at Pioneer World. 

When one looks at the Schedule it states that the 
entitlement for payment for curtailed meal breaks is as 
per Clause 17(c)(i) of the Award. This issue was raised 
by the defendant and the complainant was well aware 
that the matter was in issue. Clause 17 is not mentioned 
on the face of the complaint. If it had been the 
defendant suggested that the complaint would be bad 
for duplicity. However, the complaint does not allege a 
breach of this clause and in my vie w to include it by way 
of particulars is not a proper course to follow. The 
complainant had plenty of opportunity to apply for 
amendment of the complaint should that have been 
appropriate or indeed to have taken some other course 
but no application was made by it. As far as this 
complaint is concerned I would disregard Clause 
17(c)(i). Clause 14(c) reads as follows: 

(i) The ordinary hours during which a perform- 
ance may be held shall be from 10.00 a.m. 
(commencement of performance time) to 
11.15 p.m. (conclusion of performance time) 
on any of the six days Monday to Saturday 
both inclusive. 

(ii) There shall be a break of not less than 45 
minutes clear of dressing, undressing, 
making-up or taking off make-up between the 
conclusion of one performance and 
commencement of another performance on 
the same day except if the parties agree 
otherwise in which case the conditions of 
subparagraph (iii) of this subclause shall 
apply. 

(iii) If there is a break of less than two hours 
between the conclusion of one performance 
and the beginning of the next performance the 
employer shall provide an employee with a 
satisfactory meal. Alternatively, the employer 
may pay to the employee an amount of $6.00 in 
lieu of the said meal. The employer shall also 
provide tea and coffee or the ingredients and 
facilities to make and serve same. 
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As to the S6.00 referred to in the Award this figure has 
been adjusted over a period of time and those 
adjustments are reflected in Schedule A. As stated 
previously the word "performance" is defined in Clause 
3(q) as follows: 

"Performance" means a performance given by 
employees in person before an audience. 

I accept, as I think do the parties, that the method of 
operation at Pioneer World does not follow the usual 
pattern that one would expect for the employment of 
actors. Usually an actor would perform in a theatre at 
scheduled times and it would be clear when one 
performance starts and one finishes. In the usual case 
the commencement of the performance is the 
commencement of the play and the performance 
finishes when the play finishes. There maybe a matinee 
and an evening session in any one day thus it can be 
readily ascertained when each performance starts and 
finishes. 

So far as Pioneer World is concerned it is clear that 
throughout the day on the hour certain set segments of 
entertainment took place. This entertainment took 
place at various venues within the bounds of Pioneer 
World. On occasions it was indoors on other occasions 
outdoors. In fact as I understand the evidence more of 
the performances were outdoors than were in. 

Between the set forms of entertainment the actors 
mixed and mingled with the patrons of Pioneer World 
throughout the Pioneer Village both on the streets and 
within the various buildings. The set forms of 
entertainment were in my view akin to acts within a play 
albeit they may be repeated. I find as a fact that between 
10.00 a.m. and 4.30 p.m. a performance took place 
within Pioneer World which performance was made up 
of several segments throughout the day. In my view each 
separate form of entertainment which took place 
during the day was not a separate performance. There 
may be a change in costume and in actors and indeed in 
location but this was not a separate performance. 

However, when an evening of entertainment was 
provided at Pioneer World the evening's entertainment 
was separate and it would seem from the evidence that 
often the audience was restricted to members of various 
organisations rather than to the public at large. In my 
view this can be said and indeed I so find that the 
evening sessions were separate performances. 

The evidence in regard to the commencement of 
these performances is quite general with some starting 
at 7.00 p.m. when the employees would be required to be 
ready to meet the guests at 6.30 p.m. Other performances 
would not commence until 7.30 p.m. and thus the actors 
were not required to be ready until 7.00 p.m. 

I find as a fact that the ordinary hours of employment 
were between 10.00 a.m. and 5.00 p.m. albeit the per- 
formance actually finished at 4.30 p.m. The actors 
continued in their duties until 5.00 p.m. changing out of 
their costumes and taking off their make-up etc. This 
evidence was given by Tom Davin and can be found at 
page nine of the transcript. Tracy Etherington also 
stated that her hal f days would be from 12.30 p.m. to 4.30 
p.m. This is found at page 60 of the transcript. Whilst 
other evidence indicates that the day was from 10.30 
a.m. until 5.00 p.m. I am not satisfied on the evidence 
that that was the conclusion of the day performance. I 
would accept that the day performance was from 10.00 
a.m. to 4.30 p.m. the extra half an hour being for 
changing costumes and taking off make-up etc. 

On the evidence it is not clear when each of the 
evening performances commenced and I am thus not 
satisfied as to what days, if any. there was less than two 
hours between the conclusion of one performance and 
the beginning of the next. I say this, notwithstanding the 
fact that I accept that on many occasions the employees 
did not go home between one performance and the 
other and were expected to do all manner of the duties 
such as arranging lights, setting out chairs, getting the 
props and so forth ready for the evening's perform- 
ance. 

Bearing in mind the definition of performance con- 
tained in Clause 3 I am not satisfied that this work fell 
within that definition and thus was not part of either the 
afternoon or the evening performance. I accept that it 
was work and work carried out on many occasions at 
the instructions of the employer but nonetheless it does 
not fall within the definition of performance. 

I am also not convinced that meeting the guests at the 
gate necessarily fell within the definition of perform- 
ance and thus the extra half hour which this took would 
not be the commencement of the performance. The 
actual scheduled time at which the evening's entertain- 
ment was to commence would be the commencement of 
the performance of that evening. Having come to that 
conclusion I am not satisfied on the evidence before me 
that on any particular day the employees were entitled 
to the payment in lieu of a meal as contained within 
Clause 14(c)(3). I would thus dismiss this complaint. 

Complaint 696 of 1988 alleges that the defendant 
committed a breach of the Award in that it failed to pay 
overtime payments to the performers employed at 
Pioneer World as required by Clause 17.—Overtime of 
the Award, the particulars of which failure to pay are 
attached hereto and marked as Schedule A. 

In Schedule A two employees are listed, namely Tracy 
Etherington and Tom Davin. 

It is said that these employees are entitled to the 
overtime as for at least part of their employment they 
were engaged casually, which term is defined in Clause 
3(i) to mean being engaged for less than a week. 

It was not argued by the defendant that in fact these 
were not persons engaged casually and in Clause 17(b) 
which is headed Engaged Casually it states: 

(i) Ifaperformanceislongerthanthreehoursor 
if an employee is detained by the employer during 
an engagement for a performance for more than 
three hours, (excluding making-up and/or taking 
off time) the employee shall be paid at the rate ot 
one-sixth of the appropriate casual fee for such 
employee for each half hour or part thereof in 
excess of the said three hours that the employee is 
detained by the employer. 

On the evidence of the employees concerned it is 
apparent that on many occasions they worked beyond 
the three hours. I am satisfied that this complaint has 
been made out. However, in relation to Tracy 
Etherington she is only entitled to underpayments for 
the period 3 November 1987 to 8 November 1987 and so 
far as Tom Davin is concerned he is entitled to 
underpayments from 1 April 1987 to 8 November 
1987. 

As the calculations in the Schedule do not coincide 
with my findings I will allow the parties liberty to apply 
should they not be able to settle the underpayment 
between themselves. 

I feel certain that the framers of the award did not 
have in mind the particular method of operation at 
Pioneer World. To some extent this brings about a 
curious result but not such as would excuse the 
defendant. The defendant has the power to apply for an 
amendment of the Award to take into account its 
particular circumstances. 

Complaint 697 of 1988 alleges that the defendant has 
committed a breach in that contrary to Clause 19 of the 
Award the defendant failed to keep a time and wages 
record containing the information required by the 
abovementioned clause, for the performers employed 
at Pioneer World. 

Clause 19 of the Award reads: 

(a) The employer shall keep a time book or time 
sheet showing the names of, and times worked by. 
each employee and the wages paid to each 
employee from week to week. 
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There has been tendered in evidence a bundle of time 
sheets. Regrettably, the documents tendered, have not 
been limited to the employees the subject of the 
complaints. I am satisfied that four of the employees of 
the defendant fell within the provisions of the Award 
and thus the employer has an obligation to keep the 
Time and Wages Records as outlined in Clause 19 in 
respect of each of those employees. 

Most of the sheets do not show the times worked by 
each employee nor the wages paid to each employee 
and in many cases the names are not shown, or at least 
the full name is not shown, but rather the initial together 
with the surname. Often the information may be 
sufficient to identify the employee concerned but as 
indicated previously that was not always the case. 

Indeed on one of the time sheets the name Tracy E. is 
recorded which presumably is meant to signify Tracy 
Etherington. When one considers why it is that 
employers are required to keep Time and Wages 
Records, the information that has been recorded on the 
Time and Wages Records in question cannot be said to 
be in substantial compliance with the Award as was 
suggested by counsel for the defendant. 

In my view, in a number of aspects, the Time and 
Wages Records are deficient and do not comply with the 
Award. I therefore find this complaint has been 
proved. 

I now turn to Complaint 698 of 1988 which alleges 
that there has been a breach of the Award in that the 
defendant failed to pay the performers employed at 
Pioneer World penalty rates for work done on Sundays 
and Public Holidays as required by Clause 20.— 
Sundays and Public Holidays of the Award, particulars 
of which, non-payment are attached hereto and marked 
Schedule A. 

I am satisfied that each of the four employees named 
in the Schedule worked on holidays and Sundays, and 
thus the complaint has been made out. As to Tom 
Davin, I am satisfied that underpayments for any 
Sundays and public holidays worked between 1 April 
1986 and 8 November 1987 are recoverable pursuant to 
this complaint. 

Insofaras the other employees are concerned they 
would only be entitled to underpayments for any 
Sunday that may have been worked between 3 
November and 8 November 1987. As to the 
underpayment I will allow the parties liberty to apply 
for an order should they not be able to agree on the 
underpayment. 

Complaint 699 of 1988 alleges that the defendant 
breached the Award in that it failed to pay to the 
employees of Pioneer World payment for the filming of 
the employees' performance on 11 September 1986 for 
the purposes of being transmitted as a paid 
advertisement that is required by Clause 22 subclause 
(b) of the Award, the particulars of which failure to pay 
are attached hereto and marked Schedule A. 

The Schedule refers to two employees, Ailsa 
Raymond and Tim Etherington. The Time and Wages 
Records for the weekend ending 14 September 1986 for 
A. Raymond records for the Thursday, — Shooting 
Commercial — Please pay half day's pay. For the 
weekend ending 14 September 1986 the time sheet for 
T.J. Etherington, whom I presume is Tim Etherington, 
does not show a similar entry. 

In his evidence, Tim Etherington gives evidence that 
he remembers shooting a number of commercials but 
he is not able to remember the dates on which they were 
shot. In view of the fact that he has no specific 
recollection of the date and the Time and Wages 
Records do not indicate that he was involved in the 
commercial on 11 September 19861 am not prepared to 
find as a fact that he was so involved. Thus, as far as he is 
concerned, I am not prepared to find that the complaint 
has been proved. 

In any event in my view the complaint fails for a more 
fundamental reason. Clasue 22(b) reads as follows: 

Where a segment of a production which the 
employee is performing is filmed or otherwise 
recorded for publicity purposes with the intention 
that it shall be transmitted by television or radio the 
following provisions shall apply: 

(i) if the segment is to be made up into the 
advertisement for the production for the 
purpose of being transmitted as a paid 
advertisement, the employee shall be 
paid at the hourly rate prescribed by 
Actors, etc. (Television) Award 1979 or 
any subsequent variation or replacement 
of that award, with a minimum payment 
as for four hours. 

As previously mentioned the Time and Wages 
Records for A. Raymond indicated shooting a 
commercial. In his evidence Tim Etherington said that 
he was involved in filming advertisements, he referred 
to them as commercials. There is no direct evidence as 
to whether or not these were to be played, either on radio 
or on television, although I presume this was so. There 
was certainly no evidence that they were to be 
transmitted as paid advertisements. It is, in my view, not 
open to hold that they were to be transmitted as paid 
advertisements, particularly as the employer is TVW 
Enterprises Ltd and the filiming might well have been 
for internal purposes only with no payment. Therefore 
the complaint fails as the complainant has not estab- 
lished that the filming fell within the provisions of 
Clause 22(b). I would therefore dismiss the 
complaint. 

Complaint No. 700 of 1988 alleges that the defendant 
committed a breach in that contrary to Clause 24(d) of 
the Award the defendant failed to pay the employees of 
Pioneer World payment for wardrobe supplied by the 
employees for their performances at Pioneer World, the 
particulars of which are attached hereto in Schedule A. 
Clause 24(d) reads as follows: 

Where the employer fails to provide an employee 
with wardrobe and such wardrobe is supplied by 
the employee the employer shall pay the employee 
a sum of not less than $5.40 per week for each suit, 
frock or costume or other article supplied by that 
employee with a minimum payment of $6.90 per 
week plus a sum of $2.70 per week for each pair of 
shoes provided by the employee. 

In order to fully understand this clause it is necessary 
to refer to Clause 24 subclause (c) which reads: 

The employer shall provide all wardrobe and 
footwear, stockings and flashings, wigs and 
appurtenances required by the employer to be used 
in performance or rehearsal and they shall have 
been newly laundered and/or cleaned when so 
provided and shall be maintained in a clean and 
hygienic condition by the employer. 

Whilst the employer did not specify which pieces of 
wardrobe were required it was made clear to each 
employee that they were expected, whenever they were 
in the presence of the patrons of Pioneer World, to be 
dressed in a fashion which was consistent with the 
period to be portrayed. This required each of the 
employees to wear items which one would not normally 
expect to wear in every day usage. At times, some items 
of wardrobe were supplied by the employer, but I am 
satisfied on the evidence that this was far from 
adequate. 

I am satisfied that throughout the period of 
employment each of the employees supplied items of 
clothing and footwear in order to fulfil their contract of 
employment in the way expected by the employer 
without the employer supplying them all or the 
necessary wardrobe and footwear to achieve its 
expectations. 
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I am therefore satisfied that the complaint has been 
proved and that an underpayment in relation to Tracy 
Etherington. Ailsa Raymond and Tim Etherington for 
the period 3 November to 11 November 1987 exists and 
Tom Davin from 1 April 1986 to 8 November 1987. As 
the number of items have not been established the 
minimum amount is applicable. 

I will allow the parties time to endeavour to agree on 
the amounts of underpayment. Should they not be able 
to do so, either party may have liberty to apply to obtain 
an Order. 

Complaint No. 701 of 1988 alleges that the defendant 
committed a breach in that contrary to Clause 26 of the 
Award, the defendant failed to pay a payment for 
annual leave loading to the weekly employees at 
Pioneer World, the particulars of which are attached in 
Schedule A. Two employees are mentioned in Schedule 
A Ailsa Raymond and Tim Etherington. 

I am satisfied from the Time and Wages Records that 
these employees took leave and were not paid the 
loading. However, I am not satisfied that they took leave 
within a period which would entitle an order for 
underpayments to be made. 1 therefore find the 
complaint is proved but decline to make any order as to 
underpayment. 

BOARDS OF REFERENCE— 

Decisions of— 
BOARD OF REFERENCE 

Industrial Relations Act 1979. 
Section 48 — Special Rates and Provisions. 

Pioneer Concrete WA Pty Ltd 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

Special Rates and Provisions Quarry Industry 
Metal Tradesmen 

BEFORE A BOARD OF REFERENCE: 
MR J. CARRIGG, Chairman. 

MR P. COOKE, Employer's Representative. 
MR R. HANDMER, Employee's Representative. 

Perth — 29th day of November 1988. 

Memorandum. 
By letter of 18 July 1988 a Board of Reference was 

sought with respect to the application of Clause 18 — 
Special Rates and Provisions of the Metal Trades 
(General) Award 1966, as it applies to employees of 
Pioneer Concrete (WA) Pty Ltd at the quarry 16 
Neuman Road, Herne Hill. 

The matters in dispute were set out in a letter to the 
Registrar dated 5 August 1988 and are as follows: 

Classification Work Claim 
Fitter Working in Dirt Money and 

Screens confined space 
Fitter Continuous Heat money 

welding in 
Workshop 

Fitter Using rattle gun Percussion tools 
on Crushers 

Electrician Working in Dirt money 
Crushing Plant 

Mechanic Working on Dirt money 
loaders, drills, 
trucks, 
refuelling and 
greasing up in 
Workshop area 

Facts found by the Board. 
The Board inspected the location and the work being 

carried out, the subject of the dispute, on 5 November 
1988, and heard the submissions on 27 September and 
23 November 1988. Conditions under which work is 
carried out are as follows: 

Working in screens: When working in screens 
fitters are required to crawl through service 
openings and carry out work in a stooped, prostrate 
or prone position. 

These spaces have an accumulation of crushed 
stone, dust and grease, as well as water dripping 
through from the dust suppression system. 

Continuous welding in the Workshop: 
Continuous hand welding is carried out on the 
toggle of the crushers on a specially constructed 
frame in the workshop. The temperature of the 
surrounding area in which the fitter works could be 
raised by the welding, however there were no 
means of measuring the temperature at the time of 
inspection. 

Using rattle gun on Crushers: The rattle gun is a 
pneumatically operated hand held wrench used 
for removing nuts and bolts. It functions on a 
rotary impact process. 

Electrical work in the Crushing Plant: 
Electricians carrying out work in the Crushing 
Plant are required to work in areas and on conduit, 
wiring and electrical components covered with 
deposits of dust and grease, and in some cases 
water from the dust suppression system. 

Mechanical work on loaders, drills, trucks, 
refuelling and greasing up in Workshop area: 
Mechanics carry out maintenance and repair work 
on the loader, trucks and drills. Where time permits 
the plant is cleaned beforehand. Where repairs are 
of an emergency nature and in some cases for 
regular maintenance the plant is not cleaned. The 
plant is covered with a mixture of dust and 
grease. 

Decision of the Board. 
The decision of the Board with respect to the work as 

detailed in the 5 August letter is as follows: 
Fitter working in Screens: Dirt money payable in 

accordance with Clause 18(2) of the award. 
Confined space allowance payable in accordance 
with Clause 18(4) of the award. 

Fitter working on continuous welding in the 
Workshop: Hot work allowance payable in 
accordance with Clause 18(7) where, as provided 
by the award, the temperature is raised by that 
process beyond 46.1 degrees Celsius. 

Fitter using rattle gun on Crushers: By opinion 
of the Chairman percussion tools allowance 
payable in accordance with Clause 18(10) of the 
award. 

Electrician working in the Crushing Plant: By 
opinion of the Chairman, dirt money payable in 
accordance with Clause 18 (2) of the award. 

Mechanic working on loaders, drills, trucks, 
refuelling and greasing up in the Workshop area: 
Dirt money payable in accordance with Clause 
18(2) of the award except in the case of refuelling 
and where the loader, drill or truck has been 
cleaned prior to work. 

Appearances: Mr C. Mitsopoulos and E. Fowles for 
the applicant. 

Mr K. Street for the respondent. 

(Sgd.) J. CARRIGG, 
Chairman. 
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LONG SERVICE LEAVE— 
Board of Reference—Special— 

BOARD OF REFERENCE 
Industrial Relations Act 1979. 
Long Service Leave Act 1958. 

L. Purvis, S. Quinn, C. D'Orsogna, M. Lea, 
M. Walsh 

and 
Verbtrans Pty Ltd. 

BEFORE A BOARD OF REFERENCE: 
MR T.J. POPE, Chairman. 

MRB.D. WILLIAMS,Employers Representative. 
MR W.S. LATTER, Employee's Representative. 

Perth — 14th day of October 1988. 

Determination. 

CHAIRMAN: This is the unanimous determination of 
the Board. For the period of time that is relevant to this 
case the monitoring and transcribing of matters before 
the Supreme Court, District Court and Western 
Australian Industrial Relations Commission was let by 
contract to a company owned by a Mr C. White. The 
applicants carried out the same duties of either 
monitoring Court proceedings or transcribing the 
proceedings since they commenced employment in the 
mid seventies until they terminated in December 
1987. 

The question the Board had to determine, was 
whether or not a transmission of business took place on 
1 July 1983, between Verbatim Reporters (1980) and 
Verbtrans Pty Ltd 

The facts as ascertained by the Board are set out 
hereunder. 

(1) The periods of service for the applicants which 
are relevant to this matter are set out below: 

L. Purvis 9/5/77 to 15/12/87. 
S. Quinn 17/1/77 to 7/12/87. 
C. D'Orsogna February '74 to 16/12/87. 
M. Lea 10/1/75 to 15/12/87. 
M. Walsh 1/7/77 to 15/12/87. 

(2) Priorto 1 July 1983, the applicants were employed 
by Verbatim Reporters (1980). 

(3) On 1 July 1983, Verbtrans Pty Ltd a legal entity in 
its own right, was established by Mr Warren Baker. 

(4) Mr W. Baker, who was a joint Director of 
Verbtrans Pty Ltd. in his evidence informed the Board 
that on 1 July 1983, Verbatim Reporters (1980) 
subcontracted a part of their work to Verbtrans Pty Ltd. 
He said the part that was subcontracted was the 
recording of proceedings before the Western Australian 
Industrial Relations Commission, the Supreme Court 
and the District Court, and the production of transcript 
from those proceedings. 

(5) At the time of the business arrangement, a Mr W. 
Baker who was the proprietor of Verbtrans Pty Ltd had a 
conversation with a number of employees regarding the 
establishment of Verbtans Pty Ltd. From the evidence 
given, it was not possible to establish if a fresh contract 
of service was offered to Verbatim (1980) staff, to 
become employees of Verbtrans Pty Ltd. However, the 
submission from the applicants advocate was that the 
applicants did accept from subsequent information 
and evidence, such as group certificates, that in fact 
formally their employment was transferred to 
Verbtrans. At the time of the business arrangement 
Verbatim Reporters (1980) employed 120 persons. 
Twenty-five of those employees became employees of 
Verbtrans Pty Ltd. Two of those employees were paid 
annual leave and pro-rata holiday pay. 

(6) Verbtrans Pty Ltd received its income from 
Verbatim Reporters (1980). The income was based on a 
calculation of wages paid on a weekly or monthly basis 
together with a percentage allowance for overheads and 
a percentage financial package for Mr W. Baker. The 
payments were made on a weekly and monthly basis 
and an additional payment was made at the end of each 
financial year. 

(7) There was no payment for goodwill. The premises 
in which the transcription took place were supplied to 
Verbatim Reporters (1980) by the State Government. 
These same premises were used by Verbtrans Pty Ltd. 

Typewriters and other office equipment remained the 
property of Verbatim Reporters (1980). 

(8) The applicants gave evidence that there was no 
change in their work tasks, physical location, or their 
reporting relationships with either Mr C. White from 
Verbatim Reporters (1980) or Mr W. Baker, as a result of 
the subcontractual arrangement between the two 
companies. 

(9) The contract for the provision of Court reporting 
services at all times material to this case was between the 
State Government and Verbatim Reporters (1980). 

Verbatim Reporters were totally responsible for the 
obligations under the contract. Payments were invoiced 
to the State Government by Verbatim Reporters 
(1980). 

(10) On Verbatim Reporters (1980) letterhead, dated 
27 October 1983, Mr C. White gave Ms M. Walsh the 
following written commitment: 

This is to confirm that any benefits previously- 
accrued under Verbatim Reporters have been 
transferred to Verbtrans Pty Ltd. Life cover has 
been increased from $10 000 to $15 000. 

C. White 
(11) References were given to Ms M. Walsh on 

Verbatim Reporters (1980) letterhead. They were dated 
16 November 1984 and 4 December 1987, and signed by 
Mr Warren Baker. 

(12) Weekly time sheets were titled "Verbatim 
Reporters — Weekly Time Sheets". 

They were used by Verbtrans Pty Ltd staff up until 
they terminated their employment in December 1987. 

(13) So far as relevant the principal officers of C.C. 
and V.R. White Pty Ltd trading as Verbatim Reporters 
(1980) were: 

Cyril Charles White, Director/Secretary and 
Warren William Baker, Secretary. 

(14) The principal officers of Verbtrans Pty Ltd 
were: 

Warren William Baker, Director/Secretary/ 
Chairman and Danuta Baker. Director. 

Having examined these facts, the Board is of the 
opinion that a transmission of business did not take 
place. 

T.J. POPE. 
Chairman. 

Lodged in my office this 14th day of October 1988. 

J.G. CARRIGG. 
Registrar. 
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UNFAIR DISMISSAL/ 

OOWTRACTUAl 
ENTITLEMENTS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Section 29.—Unfair Dismissal. 

Barry Best 
and 

Vic Marrocco and Co. 
No. 760 of 1988. 

Bricklayer Building Industry 
COMMISSIONER A.R. BEECH. 

7th day of March 1989. 

Unfair dismissal — poor workmanship — involvement 
of Union — not summaary dismissal — held 
insufficient reason to interfere in decision reached 
— claim dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This matter relates to events 
leading up to the 3rd day of June 1988 when the 
applicant was dismissed by the respondent. He 
complains that his dismissal is unfair and claims re- 
instatement, compensation relating thereto and other 
matters. Mr Best was employed for approximately two 
months on the construction of the recreation facility 
being constructed by Jennings Construction in Loftus 
Street, Leederville. 

I say at the outset that the claim before me is that Mr 
Best was unfairly dismissed. That is an issue that arises 
upon a consideration of all of the circumstances 
between the applicant and the respondent. The 
applicant indicated that he believed that the allegation 
of poor workmanship which is the reason given by his 
employer for the dismissal is at best a small part of the 
reason. The applicant claimed that his union, the 
Construction, Mining and Energy Workers' Union 
caused Mr Best to be dismissed due to what Mr Best saw 
as the conflict between himself and the CMEU on 
previous occasions. I intend to dispose ofthis partof the 
matter here because Mr Best himself admitted in cross- 
examination the involvement of the union came after 
he had been given notice, that to the best of his 
knowledge the union was not involved prior to that 
time, and finally that he does not possess any evidence 
of the union's involvement prior to that time at all. I 
must say that as the case progressed, Mr Best's 
admissions above proved accurate. The Commission is 
unable to conclude that there is any substance whatever 
to this part of the applicant's case. That there may be 
inconsistencies in evidence given regarding whether 
inspections were held by the union with the employer or 
not, or whether the union's Assistant Secretary. Mr 
Todd handed Mr Best his termination payment or not 
does not lead to the conclusion that the applicant had 
apparently reached. If the applicant has any complaint 
about the union and its investigation or otherwise of Mr 
Best's dismissal at the time that is a matter between it 
and the union, and not a matter that can in any sense 
render the dismissal of Mr Best fair or unfair, 

I add that Mr Best's admissions above in the early 
part of the case did not prevent his advocate from 
pursuing that belief, and 1 am left with the strong 
impression that the applicant's belief that the Union in 
some way contrived his dismissal has prevented a 
rational approach by it to the issue at hand. However, to 
be fair to the applicant, I put that impression to one side, 
and turn to consider the circumstances of the case. 

Mr Best gave evidence that he is a qualified bricklayer 
of some 15 years' experience. He does not concede that 
he is guilty of poor workmanship, although he does 
state that due to the season many of the bricks he was 
required to lay were soaked by the rain, or by the 

dampness on the slab and that it is difficult to maintain 
the gauge required. Mr Best also indicated that he was 
instrumental in drawing to the attention of the shop 
steward and to the company that certain payments 
which he believed are required under the award to be 
paid were not being paid. The Commission was not 
given sufficient detail of the entitlements to reach a 
conclusion itself but is apparently being asked to note 
that Mr Best raised industrial issues with the shop 
steward and the employer and as a result of those 
matters and others on site such as a lunch hour period 
less than the award allows, he was terminated. He 
points to the Employment Separation Certificate 
(Exhibit 5) which was presented to him upon his 
termination. This form, a form to be completed by the 
employer for the purposes of Social Security, in 
paragraph 2 indicated that the reason for termination 
was described as "disagreement". This had been 
defaced and the words "poor workmanship" had been 
inserted adjacent to them. Mr Best concludes that as 
"disagreement" was the original reason this relates to 
his activities in raising industrial conditions. He says 
that he was not warned at all prior to the dismissal being 
given to him. He was given two days' notice and 
terminated at the end of the second day. Evidence was 
also called from another bricklayer who had worked on 
the site, Mr Green. He indicated that Mr Best was a 
bricklayer with a skill comparable to others on the 
site. 

The respondent Mr Marrocco gave evidence that he 
was a bricklayer of 35 years' experience and had done 
sub-contract work for Jennings Construction for 10 
years. He indicated that on this particular site, Jennings' 
foreman Mr Everett had complained to him regarding 
the standard ofbrickwork on the site and Mr Marrocco 
determined that the faulty brickwork was the work of 
Mr Best. Mr Marrocco indicated that he warned Mr 
Best on two occasions prior to the dismissal. He also 
indicated that as the job was using some 25 000 bricks 
per week with approximately five deliveries every day, 
conventional practice would indicate that wet bricks 
would be alternated with dry bricks to avoid any 
problems in holding the gauge. Photographs taken by 
the respondent the day after Mr Best's termination were 
tendered to the Commission and Mr Marrocco was 
insistent that these photographs were of Mr Best's work. 
The photographs illustrated the bad workmanship 
involved and the Commission accepts the evidence of 
Mr Marrocco and Mr Everett that the brickwork" in 
question was indeed an example of "bad workman- 
ship". In relation to the Separation Certificate Mr 
Marrocco gave evidence that the original words were 
inserted by his son, who is employed by him as an 
accountant and who was unaware of the reason for 
termination. It was Mr Marrocco himself who altered 
the Separation Certificate. He indicated that at the 
instigation of Jennings Construction he was required to 
make good a considerable amount of the brickwork as 
required by Jennings. This was required especially in 
areas where the brick were laid to form a double faced 
wall which would be unable to be masked. Evidence 
was also called from a bricklayer on site Mr 
Sinibaldi. 

There is some conflict in the evidence as to whether 
walls had to be pulled down to repair them in the week 
following Mr Best's dismissal, and some conflict as to 
whether Mr Best alone was responsible for the bad 
workmanship given the difficulties encountered by Mr 
Best in having to use wet bricks. However it is not 
necessary to resolve the conflict each time it occurs in 
order to determine the claim of unfair dismissal. 

The award covering Mr Best's employment is the 
Building Trades Construction Award No. 14 of 1978 
which, in Clause 36 provides for one day's notice of 
termination. In this case Mr Best was given twice the 
required notice, being two days. Thus the dismissal 
being contested before the Commisison is not one of 
dismissal for misconduct but rather is one where the 
employer exercises the right under the award to bring 
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the contract of employment to an end. The task on the 
applicant is to show that that right has been exercised in 
a manner that is harsh or unjust. In my opinion the 
applicant has failed to show that. I note the applicant's 
wish that his "name be cleared" and understand his 
reaons for so doing. In reaching the conclusion that the 
applicant has failed to demonstrate that the dismissal 
was harsh or unjust the Commission does not thereby 
pass any comment that is condemnatory of Mr Best's 
skill generally. The Commission accepts his experience 
within the industry, and the support given to him in 
relation to that skill by his current employer (Exhibit 2). 
However on the evidence before the Commission there 
is no ground for the Commission to interfere in the 
decision arrived at by the respondent. I accept Mr 
Marrocco's evidence as to his good name within the 
industry, and his evidence is broadly supported by Mr 
Everett. Mr Best indicated that generally it was Mr 
Marrocco who was responsible for allocating the work 
that Mr Best performed on a daily basis and I have no 
reason to disbelieve Mr Marrocco's firm understanding 
that the brickwork complained of by Jennings was 
brickwork upon which Mr Best had worked. The 
Commission is not in a position to pass comment itself 
as to the quality or otherwise of the brickwork 
concerned, as indeed, that is not its task. Its task is to 
decide whether the dismissal of Mr Best was fair or 
unfair and the evidence before it is not such as to allow 
the Commission to reach a conclusion that it was 
unfair. Accordingly the matter will be determined by an 
Order of Dismissal. 

Mr Howarth appeared on behalf of the applicant. 
Mr Droppert of Counsel appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Unfair Dismissal. 

Barry Best 
and 

Vic Marrocco and Co. 
No. 760 of 1988. 

Bricklayer Building Industry 
COMMISSIONER A.R. BEECH. 

7th day of March 1989. 

Order. 
HAVING heard Mr Howarth on behalf of the applicant 
and Mr G. Droppert of Counsel on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29. 

Terrance William Frank 
and 

Moreay Nominees Pty Ltd trading as 
Tip Top Quality Meats and Tip Top Abattoirs. 

No. 1648 of 1988. 
Farm Employee Meat Industry 

COMMISSIONER A.R. BEECH. 
20th day of March 1989. 

Contractual benefit — status of applicant — employee/ 
contractor — employee status established — 
conditions of employment — annual leave on 
terminated claimed. 

Reasons for Decision. 
IN this matter Mr Frank makes a claim pursuant to 
section 29(b)(ii) of the Act that he has not been paid a 
benefit pursuant to his contract of service, that benefit 
being two weeks' holiday pay owed to him due to his 
service with the employer. Mr Frank was engaged by the 
respondent in approximately January 1987 and 
continued until 22 November 1988. 

It did not become apparent until the conclusion of the 
respondent's case that the respondent raised a 
threshold point that Mr Frank had been engaged 
pursuant to a contract for services and not pursuant to a 
contract of service. Such an argument goes directly to 
the heart of the Commission's jurisdiction to entertain 
the claim. As a result the Commission, with the consent 
of the parties, departed from normal practice and not- 
withstanding that the case for the respondent had 
closed, the applicant was allowed to present further 
evidence as to the precise nature of the work performed 
by him, and details of his relationship with the 
employer. The respondent was given the opportunity to 
again cross-examine Mr Frank in relation to this new 
evidence and to present further evidence and 
submissions on this particular aspect. As the question 
raised goes to the Commission's ability to entertain the 
matter I deal with it first. 

Mr Frank gave evidence that he was engaged 
following a conversation between himself and a Mr 
Watson who is the proprietor of the respondent. This 
conversation will become relevant later on but for 
present purposes I note that with an exception relating 
to the provision of tools, Mr Frank's evidence was not 
contested. That evidence shows that Mr Frank was 
engaged to perform predominantly fencing work in 
certain areas, together with other occasional work such 
as the erection or demolition of sheds. His evidence 
showed that he would occasionally speak to either Mr 
Watson or to the works manager of the respondent Mr 
Dixon and that these two persons would allocate work 
to him. Thus in the example that he gave, he was 
required to erect a fence in a certain area. Once that 
particular work was complete, he would then be given 
some further work to perform. The terms of his engage- 
ment were not altered during this period — that is Mr 
Frank was paid at either an hourly or daily rate (the 
point is not clear) and PAYE tax was taken from his 
wages. Further, Mr Frank was provided with the 
equipment needed to perform the task. Thus in the 
example given above, the company supplied fence 
posts, fencing and ancillary equipment, and generally 
supplied the tools required, although in the case of 
fencing Mr Frank indicates that he used his own wire 
pullers. Should part of the task require help, the 
uncontradicted evidence is that help was provided in 
the form of other employees of Tip Top who would be 
allowed to help him. Mr Frank was not in any sense 
responsible for the wages or conditions of employment 
of those other employees, therefore Mr Frank was not 
responsible for engaging labour himself to assist him. 
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Mr Frank apparently asked for the payment of a tool 
allowance at some stage because of the amount of his 
own equipment that was being used, but the mere 
request does not indicate that management did not 
supply the bulk of the tools and equipment necessary to 
perform the work. Indeed when this point was raised in 
cross-examination with Mr Frank he indicated that 
part of the reason for the request was the use by Tip Top 
employees of Mr Frank's equipment on work being 
performed by those employees, and not on work being 
performed by Mr Frank. 

Mr Darcy mentioned the question of control and I 
accept that the evidence shows that there was not daily 
control of Mr Frank. However there does not need to be. 
It is perfectly compatible with Mr Frank being an 
employee and not a contractor for the respondent to 
require Mr Frank to build a fence in a certain place at a 
certain location, and, in the knowledge that the had 
experience in building fences, leave him to that task 
knowing that he required minimal supervision. Neither 
is it inconsistent with the status of an employee that a 
specific condition of employment be that the employer 
does not object to the employee performing work on his 
own behalf on occasions when he is not working for the 
employer. In other words the fact that Mr Frank also did 
work for other employers during this period of time, but 
with the permission of the respondent does not of itself 
confirm Mr Frank's status as a contractor. On balance I 
reject the point raised by the respondent that Mr Frank 
was not an employee. 

It is stated by both sides that Mr Frank's terms and 
conditions of employment are not covered by an 
Award. Thus, in order to determine the merit or 
otherwise of the claim made by Mr Frank it is necessary 
for the Commission to reach a conclusion in relation to 
the terms and conditions that constituted Mr Frank's 
contract of service. Mr Frank's evidence that he 
discussed his terms and conditions of employment with 
Mr Watson and that during that conversation it was 
agreed between them that annual leave would be paid 
(although other conventional benefits of employment 
such as overtime and sick leave would not) is denied by 
Mr Watson. Further Mr Dixon indicates that he was 
present at that conversation and he does not recall the 
subject of annual leave being mentioned. There is no 
reason to doubt the evidence of any of the witnesses on 
this point and the Commission therefore looks to the 
balance of evidence to determine the conflict. 

Mr Frank indicates that he received payment for 
annual leave on three occasions, they being May 1987 
(one week), December 1987 (two weeks) and May 1988 
(two weeks). In relation to the first occasion, which is an 
occasion denied by the respondent, Mr Frank indicates 
that he told management that he was taking one week 
off to be married. This seems to have been accepted by 
management. His further evidence is that when on the 
15th day of May he attended the office of the respondent 
in order to collect his wages and realised he was not 
being paid for that week he discussed the matter with 
Mr Dixon. As a result, Mr Frank indicates, Mr Dixon 
agreed that he should be paid and a cheque was given to 
him. Mr Frank did not produce the cheque or indeed 
any other proof in Court. For his part Mr Dixon recalls 
Mr Frank indicating that he was taking time off to be 
married but denies that the events described 
subsequently by Mr Frank occurred. Whilst apparently 
Mr Frank's wages and/or entitlements were recorded 
on a computer system, the Commission was not shown 
any material which showed that Mr Frank had not been 
paid for that week. Mr Dixon is not clear in respect to 
this particular point. On balance I tend to believe that 
Mr Frank was paid for that particular week although I 
am not sure that it was marked in the company's records 
as annual leave. 

Next I turn to the two remaining occasions when Mr 
Frank was paid for annual leave. It is conceded by the 
respondent that the payments did occur on these two 
occasions as the applicant described. However, it is the 
contention of the respondent that the terms of Mr 

Frank's engagement (i.e. that in the eyes of the 
respondent Mr Frank did not accrue an entitlement to 
annual leave) was not reflected in the computer records. 
Thus the computer accrued an annual leave entitle- 
ment on Mr Frank's behalf. It appears from the 
evidence then that in December Mr Frank indicated an 
intention to proceed on annual leave and was paid that 
entitlement. Further the same events occurred on the 
second occasion. 

A number of things need to be said. Firstly on each of 
the occasions described above there does not appear to 
have been any attempt by the respondent to indicate to 
its staff or Mr Frank that he had received some money to 
which he was not entitled. There may be a number of 
reasons for this and indeed Mr Dixon indicates that the 
was unaware of these events until Mr Frank terminated 
his engagement. That may be so but the Commission 
can understand from these circumstances that Mr 
Frank, having received payment for annual leave 
previously, was reinforced in his belief that he has an 
entitlement to annual leave, and of relevance to these 
proceedings an outstanding entitlement to it. Secondly, 
the company maintains that the payments that were 
made, were made due to inadvertence. However, it is not 
clear to me why those payments were not subsequently 
discovered in the ordinary course of business practice. 
It is difficult for the Commission to draw a firm 
conclusion on this particular point given the paucity of 
information supplied by both sides. 

The Commission is required to adjudicate upon this 
matter according to equity, good conscience and the 
substantial merits of the case. This has been described 
as ensuring that there is a "fair go all round". Mr Frank 
is adamant that he has an entitlement and claims prior 
payment on three occasions to justify that claim. On the 
other hand, the respondent indicates inadvertence or 
computer error, declares that there is no outstanding 
entitlement and further that there was not an 
entitlement in the first place. In reaching a conclusion 
on this matter I take into account the circumstances of 
Mr Frank's termination. According to the evidence of 
both sides there came an occasion when management 
requested that Mr Frank perform a different task, and 
one which is not one for which Mr Frank was engaged. 
There is common evidence that Mr Frank was to be 
given some tuition in this particular task. Mr Frank 
however believed that this was work that he was not 
obliged to do and accordingly he indicated to Mr Dixon 
that he wished to terminate and that the company could 
take one week of his outstanding annual leave to be 
used in lieu of notice. It was at this occasion that Mr 
Dixon indicated that Mr Frank was not entitled to 
annual leave and upon Mr Frank relating to Mr Dixon 
the payments he had previously received Mr Dixon 
caused the books to be examined in such a manner as to 
indicate the circumstances outlined above. Mr Frank 
left forthwith without serving any notice period. 

In my opinion I believe I will be deciding this matter 
according to the dictates of section 26 of the Act if I 
require the respondent to pay to the applicant a sum 
equal to one week's annual leave. I reach the conclusion 
in the knowledge of the payments purportedly for 
annual leave that Mr Frank indicates that he received, 
the payment admitted by the respondent to have been 
made, the clear conflict in the evidence given by both 
sides in this matter, the lack of any enmity between the 
parties and the lack of any complaint as to Mr Franks 
work from the respondent. The provision of one week's 
wages is less than that claimed by the applicant but 
represents the awareness of the Commission that Mr 
Frank left without giving notice, and that the company 
cannot be said to be blameless for the events that 
occurred in relation to this issue. In prescribing this 
payment the Commission chooses not to attribute 
blame to either party but indicates the amount to be 
paid as being a fair and reasonable basis for 
settlement. 

Order accordingly. 
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•Mr T.-W..Frank appeared on his own behalf. 
Mr MJ. Darcy appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Contractual Benefits. 

Terrance William Frank 
and 

Moreay Nominees Pty Ltd trading as 
Tip Top Quality Meats and Tip Top Abattoirs. 

No. 1648 of 1988. 
Farm Employee Meat Industry 

COMMISSIONER A.R. BEECH. 
4th day of April 1989. 

Order. 
HAVING heard Mr T.W. Frank on his own behalf and 
Mr M.J. Darcy on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders— 

That the respondent pay to Mr T.W. Frank of 
Clackline, the sum of $450. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b)(ii).—Contractual Benefits. 

H.C. Haywood 
and 

Cypher Holdings Pty Ltd trading as 
Homebuild Australia Pty Ltd. 

No. 503 of 1988. 
COMMISSIONER C.B. PARKS. 

9th day of March 1989. 

Contractual benefit — outstanding commissions — 
building industry — contract satisfied when client 
commits to build — condition fulfilled —applicant 
to be paid commissions. 

Reasons for Decision. 
THE COMMISSIONER: This matter is a claim by 
Harry Charles Haywood pursuant to section 29(b)(ii) of 
the Industrial Relations Act 1979 that he has not been 
allowed by his ex-employer a benefit to which he was 
entitled under his contract of employment. The 
application which was filed with the Registry on 2 June 
1988 cites John Clarke trading as Homebuild Australia 
as the respondent and claims from him the payment of 
outstanding commissions on the sale of building 
contracts. An answer to this claim admitting limited 
liability was filed by John Clarke as a Director on behalf 
of Cypher Holdings Pty Ltd which purported to trade as 
Homebuild Australia. 

On 18 September 1988 a written notice was forwarded 
to Mr Haywood and Mr Clarke advising that a confer- 
ence would be held on Monday 10 October 1988 for the 
purpose of discussing the issues involved however, on 
the scheduled date the conference was abandoned 
because no representative attended on behalf of the 
respondent. A Notice of Hearing was forwarded to Mr 
Haywood and Mr Clarke advising that the matter 
would proceed to hearing on 26 October 1988. On the 
duly appointed day the applicant appeared in person to 
prosecute his claim and again there was no representa- 
tion on behalf of the respondent however, being 
satisfied that adequate notice had been afforded the 
respondent, the Commission proceeded to hear the 
submissions and evidence of the applicant. At the 
conclusion the aforementioned proceeding the Com- 
mission was not satisfied as to the true identity of the 
entity trading as Homebuild Australia and indicated 
accordingly to the applicant. At the request of the appli- 
cant proceedings were adjourned to allow him to make 
enquiries at the office of Corporate Affairs Depart- 
ment so that he may subsequently address the Commis- 
sion on the entity trading as Homebuild Australia. 

This application again proceeded to hearing on 8 
November 1988 at which time Mr John Clarke 
appeared and gave evidence both as to the entity that 
had employed Mr Haywood and the terms of contract 
relating to the payment of commissions. I am satisfied 
from that evidence that Mr Haywood was in fact 
employed by Cypher Holdings Pty Ltd which traded 
wrongly under the name Homebuild Australia, a name 
which the applicant established was registered as the 
trading name of John Clarke. 

Mr Haywood commenced employment with Home- 
build Australia in September 1987 when he was en- 
gaged to perform what was described as the selling of 
building contracts for which he would be remunerated 
on a commission basis. It is the claim of Mr Haywood 
that at the date of his termination in March 1988 he had 
sold building contracts which, according to the terms of 
his commission arrangement, entitled him to a pay- 
ment of $22 247 that had not been paid by the respon- 
dent. It was admitted on behalf of the respondent that a 
level of commission payments was due to the applicant 
however, this was not quantified in proceedings and the 
Commission was left to assume the quantum thereof 
was $4 791 being that which was admitted in the 
schedule attached to the Notice of Answer and Counter 
Proposal lodged with the Registry in response to this' 
application. 

It was the common evidence of the parties that the 
applicant was to be paid a commission calculated as a 
percentage of the negotiated value for each building 
contract he was able to pursuade clients to enter into, 
according to an ascending scale of percentages, the 
different levels of which were to apply according to the 
volume of sales. This evidence was however 
inconclusive and notwithstanding what the original 
verbal an-angement may have been, the exhibits and 
other evidence reveal that all commissions that were 
paid to Mr Haywood during the period of his 
employment were calculated at the rate of three per 
cent. It is the further common evidence that each 
commission .was to be paid in two increments, 50 per 
cent thereof upon the client signing an initial agreement 
to engage Homebuild Australia and a further 50 per 
cent subsequent to the client signing a building contract 
provided that the total commission was to be forfeited if 
one further requirement was not fulfilled. On the one 
part Mr Haywood says that that requirement was 
fulfilled once a client became committed by contract 
and that such often occurred subsequent to the signing 
of the contract because of the requirement that 

recedent conditions be satisfied before a contract 
ecame binding. On the other part Mr Clarke says that 

the ultimate requirement was that a contract continue 
to remain in force and was not cancelled by the client. 
This requirement, Mr Clarke testified, was not 
discussed with Mr Haywood but because of his 



1164 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

experience in the building industry Mr Haywood 
should have understood that it was a requirement 
regarding the payment of commissions. The evidence is 
clear that there was neither an overt nor a covert 
acceptance of such a condition as a term of the 
employment contract nor do I find it to be of such a 
nature that demands its implication therein. 

The Notice of Application signed by Mr Haywood 
and lodged with the Registry on 2 June 1988 had 
attached to it a schedule setting out the particulars of his 
claim. This schedule lists 21 contracts by client name 
and a corresponding monetary amount for each name 
which it is alleged is the value of commission that is due 
to Mr Haywood all of which totals $23 575. In addition, 
the schedule lists the name of Mclnnes against which 
the sum of $1 328 appears and this amount has been 
deducted from the sum of $23 575 in recognition of the 
cancellation of this contract thereby arriving at the 
actual amount claimed by the applicant that being 
$22 247. The Notice of Answer and Counter Proposal 
lodged by the respondent in reply to the foregoing claim 
incorporated a schedule which admitted that for nine of 
the contracts identified in the schedule of claim the total 
of $9 540 was correct and due to Mr Haywood. A further 
nine of the client names are listed as either "not yet 
proceeding" or "not proceeding" and they are listed in 
such a manner so as to indicate a denial that any 
commission is due in relation thereto. A further 
category is listed on the schedule under the heading of 
"Deductions for previous commissions paid on 
cancelled contracts' and in common with the claim it 
lists the name of Mr Mclnnes but in addition it also lists 
the contract names of Sturrock, Sienkel and Knapinski 
being three of those listed within the 21 for which 
commission was claimed, together with two further 
contract names, Morgan and Connolly, all of which are 
totalled to $4 749. It is the deduction of this figure from 
the total of $9 540 which resulted in the respondent's 
answer admitting that the sum of$4 791 was owed to the 
applicant. 

The applicant supported his claim with exhibits and 
testimony in relation to several of the disputed contract 
sales for which commissions are claimed but not all. I 
am satisfied from that evidence that the contracts 
identified by the client name Wellington, Watson, Cook 
and McLoughlan, were contracts on which all 
precedent conditions were satisfied and each became 
binding on Homebuild Australia and the said clients 
and, notwithstanding the work covered thereunder has 
not been undertaken, the applicant is entitled to 
payment of a three per cent commission in relation 
thereto. Equally, the building contracts relating to 
Sturrock and Morgan were binding contracts which 
were cancelled by those clients after varying degrees of 
work had been executed under the contracts and 
therefore I find that the applicant is entitled to payment 
of the commissions claimed along with those of Sienkel 
and Knapinski being contracts that were cancelled by 
the respondent. Due to the lack of information before 
me I am not able to make any finding as to the status of 
the alleged contracts identified with the client names of 
Sander, Thompson, Wood/Gradison, Tuke/Foster and 
Owen. 

I therefore find that Mr Haywood is, after taking 
account of the agreed deduction in relation to Mclnnes 
entitled to the sum of $15 250 being the balance of 
commissions he has not been paid but to which he is 
entitled in accordance with the terms of his contract of 
employment. An Order will issue accordingly. 

Mr Haywood appeared on his own behalf. 
Mr J. Clarke appeared for Cypher Holdings Pty 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b)(ii).—Contractual Benefits. 

H.C. Haywood 
and 

Cypher Holdings Pty Ltd trading as 
Homebuild Australia Pty Ltd. 

No. 503 of 1988. 
COMMISSIONER C.B. PARKS. 

9th day of March 1989. 

Order. 
HAVING heard Mr H. Haywood on behalf of himself 
and Mr J. Clarke on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the respondent pay to the applicant the sum 
of $15 250 within 21 days. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Contractual Entitlements. 

John Stephen McGrath 
and 

Austpac Finance Ltd. 
No. 497 of 1988. 

Manager Finance Company 
COMMISSIONER J.A. NEGUS. 

27th day of February 1989. 

Claim for contractual entitlements — employment 
ceased^ by mutual consent — entitled to one 
month's salary — no basis for pro rata holiday pay 
— Respondent ordered to pay — application 
granted. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for 
contractual benefits allegedly denied to the Applicant, 
Mr J.S. McGrath during a period of employment by the 
Respondent, Austpac Finance Ltd. The employment is 
said to have commenced on 14 March 1988 and ceased 
by mutual consent on 27 May. The applicant claims 
pursuant to section 29(b)(ii) of the Industrial Relations 
Act that he is owed one month's salary amounting to 
$2 235 and holiday pay of $500. He seeks an order from 
the Commission for payment of those moneys. 

The Respondent employer did not file an answer to 
the initial claim and a conciliatory conference was held 
in the Commission on 10 August 1988. The conference 
was attended by the applicant and on the Respondent's 
behalf by Mr J. Barron, a director and Mr V. Lee, an 
accountant. Those representatives asserted that an 
answering letter had been sent on 22 June. There is no 
record of that answer being received by the Registrar. 

The parties were unable to reach any agreement at the 
conference and were advised that the matter would be 
listed for formal hearing with one day being allocated in 
October. 

Notices of hearing were duly despatched, listing the 
matter for 21 October 1988. The applicant and a witness 
attended on that day and there was no appearance on 
behalf of the respondents. I proceeded to hear the 
Applicant's submissions and evidence from himself 
and Mr W. Primrose. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

On Monday 24 October, representatives of the 
Respondent presented themselves to my Associate 
explaining that they had moved offices and had only 
just received the notice of hearing. No mention was 
made in that conversation of any alleged defect in the 
hearing notice but 1 understand that in some 
subsequent conversation it was suggested that the 
notice was incorrect. From my understanding of the 
word processing procedures used within the 
Commission registry it would be virtually impossible 
for an Applicant and a Respondent to receive notices of 
hearing which differed in any material respect. 

The representatives of the Respondent requested of 
my Associate an opportunity to respond to the 
submissions made by the Applicant. At my instruction 
a copy of transcript was made available and the 
Respondent invited to make a submission in writing. 
This submission was forwarded, dated 29 November 
over the signature of Mr G.V, Wovodich and is referred 
to in the Reasons for Decision which follow. 

! The Applicant, Mr McGrath gave evidence of his 
period of employment with the Respondent and the 
events leading up to that time. He said that on or about 
22 March 1988 he had met with Mr J. Barron. Mr W. 
Primrose and Mr G. Wovodich who were directors of 
the Respondent company. They had discussed the 
possible employment of Mr McGrath as a money 
market manager whose duties were to obtain funds in 
the market place to be invested with Austpac Finance. 
He said he had some considerable experience in the 
finance industry and had been recently retrenched 
from a company due to the effects of the stock market 
crash. It was suggested at the meeting that he would be 
able to attract some of the deposits from his previous 
employer to his new employer. 

It was the Applicant's evidence that agreement was 
reached that he should be employed at a salary of 
$40 000 per annum. He said that Mr Primrose was 
instructed to draw up an employment agreement. He 
was to be paid on the last Friday of each month and he 
in fact made two payments to himself with cheques 
signed by directors. He was paid for 14 days in the 
month of March and could not recall the exact amount 
involved. At the end of April he calcualted that his 
monthly rate was $3 333. deducted an amount for tax 
and drew $2 254. 

He said that during May he became concerned about 
a number of matters which went to questionable 
business practice so he gave notice to Mr Barron that he 
intended to leave his employ at the end of the month. He 
said that on 27 May he approached Mr Barron and 
requested his termination pay and was told to attend a 
meeting with the directors on the following Wednesday. 
At that meeting Mr Barron. Mr Wovodich and another 
person informed the applicant that he would not be 
paid the wages he says were due to him. 

Mr W.P. Primrose gave evidence which supported 
Mr McGrath's version of events and provided some 
character reference in regard to the applicant's 
assertion that he was experienced and respected in the 
finance industry. 

Mr Primrose is a law clerk employed by a city group 
of barristers and solicitors. He was a director of Austpac 
Finance and he told of the negotiations which led to the 
drawing up and revisions of an employment agreement 
(Transcript — Exhibit 1). The documents were not 
signed and I am satisfied from Mr Primrose's evidence 
that an agreement was reached between the applicant 
and the respondent, A contract of employment was on 
foot. 

The respondent employer has responded, as noted 
earlier, with a document prepared by Mr Wovodich 
who rejects the applicant's story. He says that the 
agreement was based on commission only. Mr 
McGrath was required to produce the results so as to 
generate funds for him to be paid anything at all. He 
accuses the applicant of misusing pre-signed cheques to 
advance himself funds from the company's accounts. 
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The document is critical of both Mr McGrath and Mr 
Primrose and makes numerous allegations. Details of 
cheques drawn by Mr McGrath totalling $3 798 are 
given and it is interesting to note that in essence those 
amounts tally with the applicant's version of the salary 
payments he says he made to himself in the absence of 
anyone else to make the arrangements. 

There appears also in Mr Wovodich's statement a 
tacit admission that the applicant was indeed employed 
on the terms he was claimed. I quote from p. 5 — 

In the light of Mr McGrath's performance it 
appears that he has been completely remunerated 
for his efforts and that no further funds should be 
made payable to him: 

There is some difficulty in reaching a firm decision in 
this matter. None of the counterclaims has been put to 
Mr McGrath and neither he nor Mr Primrose were 
subjected to cross-examination. I had the opportunity 
to hear them on oath and to question them myself. At 
conference I met both Mr McGrath and Mr Barron and 
gained some impression of their relationship. 

At the end of the day and on the balance of 
probability the applicant's version of the situation 
seems to me the more likely to be accurate. It seems that 
he made no secret of drawing his salary payments and 
approached the question of his termination payment 
quite openly and directly. It makes little difference 
whether he resigned and worked out a notice period or 
was dismissed as the respondent alleges — he is still 
entitled to be paid for the final month. There is no basis 
for a claim for pro rata holiday pay. 

I note that the applicant claims that the respondent 
has not fulfilled its obligations to make PAYE taxation 
instalments on his behalf, nor to provide a Group 
Certificate. There is a clear obligation on all employers 
to comply with the requirements of Income Tax 
regulations and the Respondent in this matter is 
reminded that the Order which now issues carries with 
it a further responsibility for PAYE instalments to be 
made on the Applicant's account. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Contractual Entitlements. 

John Stephen McGrath 
and 

Austpac Finance Ltd. 
No. 497 of 1988. 

Manager Finance Company 
COMMISSIONER J.A. NEGUS. 

1st day of March 1989. 

Order. 
HAVING heard MrJ.S McGrath on his own behalf and 
having considered a written submission from the 
Respondent employers following the transcript of the 
hearing which they did not attend being made available 
to them. I the undersigned, Commissioner of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, hereby order — 

That the Respondent employer is to pay to the 
Applicant the sum of $2 235 within 21 days of the 
date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Unfair Dismissal. 

Max Rebelo 
and 

Coles Myer Limited. 
No. 1424 of 1988. 

Manager Retailing 
COMMISSIONER G.J. MARTIN. 

23rd day of November 1988. 

Summary Dismissal — Alleged sexual harassment — 
Claim that termination unwarranted and unfair — 
Applicant's conduct incompatible with position of 
responsibility — Application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The applicant claims that he 
was unfairly dismissed by the respondent when his 
contract of employment was summarily terminated on 
the 1st day of August 1988 and he seeks an Orderthathe 
be reinstated in the position of night fill manager at the 
respondent's retail store where he was previously 
employed. The respondent denies that the applicant 
was unfairly dismissed. 

I heard submissions and evidence of the parties on 
the 15th day of November 1988 and reserved my 
decision. 

The applicant commenced employment with the 
respondent in November 1985 in its night fill operations 
and was appointed to the position of assistant night fill 
manager and later to the position of night fill 
manager. 

The applicant's competency is not in issue but his 
conduct towards the employees under his control and 
supervision is the question in issue. On the 11th day of 
July, the applicant was issued with a first and final 
warning by the respondent for conduct towards a young 
female employee. The termination of his contract of 
employment summarily on the 1st day of August 1988, 
by the respondent was due to "general and sexual 
harassment" of another employee under his control 
before and after that first and final warning was 
issued. 

From all of the detailed material placed before me I 
find that the applicant conducted himself in a manner 
which was incompatible and inconsistent with the 
position he occupied and the responsibilities entrusted 
to him in the control and supervision of other 
employees. 

Accordingly the summary termination of his contract 
of employment by the respondent was justified and not 
unfair. 

The application is determined by an Order of 
dismissal. 

Appearances: Mr L.D. Goldstein of Counsel on 
behalf of the applicant. 

Mr S.J. Kenner on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Unfair Dismissal. 

Max Rebelo 
and 

Coles Myer Limited. 
No. 1424 of 1988. 

Manager Retailing 
COMMISSIONER G.J. MARTIN. 

23rd day of November 1988. 

Order. 
HAVING heard Mr L.D. Goldstein of Counsel on 
behalf of the applicant and Mr S.J. Kenner on behalf of 
the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Unfair Dismissal. 

Mrs M. Van Der Heyden 
and 

Board of Management — 
Subiaco Senior Citizens Centre Inc. 

No. 1418 of 1988. 
Secretary/Book-keeper Senior Citizens 

Centre 
COMMISSIONER J.A. NEGUS. 

28th day of February 1989. 

Claim for unfair dismissal — duties required beyond 
those required under contract of service — 
employer did not act in harsh or unreasonable 
manner — Commisison unable to interfere in the 
process — application dismissed. 

Reasons for Decision. 
THIS is an application by Mrs Van Der Heyden pursant 
to section 29 of the Industrial Relations Act 1979. She 
claims that she has been unfairly dismissed from her 
employment as Secretary/Book-keeper by the Board of 
Management of the Subiaco Senior Citizens Centre 
and seeks reinstatement with all benefits preserved. 

A conciliatory conference was held in the 
Commission 8 December 1988 and there was some 
discussion of the issues involved. Mr H. Morris, who 
acted as agent for the applicant had prepared a detailed 
file of exhibits in which he outlined the factors upon 
which the claim was based. His major contention 
seemed to be that Mrs H. Drummond, a welfare officer 
employed by the City of Subiaco, had exceeded her 
authority in effecting the dismissal of the applicant. He 
believed that Mrs Van Der Heyden was dismissed 
because she could not handle rather complex 
accounting tasks which were beyond those required of 
her under her contract of service and it was suggested 
that there was some conflict between decisions of the 
Board of Management, that is the employer, and the 
actions of Mrs Drummond. 
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The employer's representatives at that conference 
indicated quite clearly that the applicant had been 
dismissed for a number of reasons to do with 
unsatisfactory performance and any perceived 
shortcomings in bookkeeping were not the most 
important of those reasons. It was not possible to bring 
the parties to any agreement at conference, so the matter 
was listed for hearing on 20 January 1989. 

Mr Morris appeared on behalf of the Applicant and 
also gave evidence in support of his case from the 
vantage point of one of the participants in the events 
surrounding the employment of Mrs Van Der Heyden. 
His major thesis was that the prime responsibility for 
correct accounting lay with the Treasurer of the Board 
of Management of the Senior Citizens' Centre, a post 
which he himself held at relevant times and that Mrs 
Drummond as Welfare Officer had no authority to 
interfere in the decision making or operations of the 
Centre. In Mr Morris's submission, Mrs Drummond 
had taken it upon herself "to arbitrarily and 
capriciously dismiss the office assistant.. .for the stated 
reason that she was incapable of carrying out the 
accountancy functions of the centre, when the honorary 
treasurer resigned to go on an overseas holiday". 

It seems that the Applicant commenced employ- 
ment at the Centre on 4 July 1988 following her 
successful response to an advertisement and an 
interview procedure in which the Treasurer, Mr Morris 
had been involved. Mr Morris advised the Annual 
General Meeting of the Centre on 28 July 1988 that he 
was not available to continue as Treasurer. There were 
no volunteers to take over that role so a meeting of the 
Board on 30 August resolved to employ a part-time, 
professional Treasurer at $10.00 per hour up to a 
maximum of 30 hours per month. The price of meals 
provided by the Centre was to be raised by 20 cents to 
cover the extra expense. This arrangement was 
suggested by Mr Morris and the person employed as 
Treasurer was in fact, his sister, Mrs Cameron. 

When Mrs Drummond returned from leave on 5 
September, she informed Mrs Cameron that 
accounting services would not be paid for and there 
would be no rise in the price of meals. In Mr Morris's 
view the authority of the Board was usurped and its 
proper decisions were rescinded by a Council Officer, 
without power, who then proceeded to sack the 
Applicant with no real reason being given. 

Under cross-examination, Mr Morris conceded that 
the books of the Centre had been looked after by two 
women without any qualifications for about 20 years. 
He recalled that he had expressed some opposition to 
the appointment of the Applicant because he felt that a 
properly qualified person was needed; his opinion was 
overruled by others on the interview panel who felt the 
accounting aspect of the job was not vital. He admitted 
also that he had been asked by Mrs Drummond to 
instruct the Applicant in the tasks required but he 
believed it was impossible to bring anyone up to the 
required standard. 

In presenting the case for the Applicant, Mr Morris 
relied on his own testimony, which was to some extent 
peripheral, because he was not directly involved in the 
events which the Respondents relied upon in justifying 
their decision to terminate the contract of employment. 
He made strong submissions based on his own 
understanding of events and his own opinions of 
fairness in employer-employee relations. He did not 
adduce evidence from the Applicant and thus the 
opportunity to counter the Respondent's evidence of 
incompetence was lost. He explained that the dismissal 
had been emotionally stressful for the Applicant and he 
did not wish to subject her to additional stress. 

Ms Marton, who represented the Respondent, led 
evidence from Mrs E. Brash, the Co-ordxnator of the 
Day Care Centre. Mrs Hawker and Mrs Drummond, 
welfare officers employed by the City of Subiaco and 
Mr K. Manolas, the Chairman of the Centre's Board of 
Management. The sum total of the testimony of those 
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four witnesses was the presentation of a picture of 
events which was quite different from the impressions 
gained by Mr Morris. 

I will not traverse that evidence in specific detail, it 
suffices to summarise the broad picture which has led to 
my final conclusion in this matter. 

The initial employment of the Applicant came about 
as a result of a funding grant received under the Home 
and Community Care Programme. The grant had been 
received as a response to a proposal conceived and 
executed by Mrs Drummond. It was a condition of the 
arrangements between the City of Subiaco and the 
Senior Citizens' Centre Board that the welfare officers, 
in particular Mrs Drummond, had an administrative 
and supervisory role to play. It is clear from the Minutes 
of the Board and from the evidence of the Chairman 
that at all times Mrs Drummond acted with the full 
authority of the Board and that, in retrospect, the Board 
endorsed and supported all of her actions. 

It is also clear from the evidence that the Applicant 
had some, difficulty in satisfactorily performing the 
whole range of duties for which she had been employed. 
The organisation of a roster of volunteers was one area 
in which a series of errors and omissions caused much 
inconvenience to the welfare officers. It is uncontested 
evidence that the Applicant's shortcomings were drawn 
to her attention and ample opportunity was given for 
her to improve her performance to a standard required 
by the employer. At the time of her dismissal she was 
treated with courtesy and caring concern by Mrs 
Drummond and she received all benefits due to her 
under the contract of service. 

Since there is no evidence of the legal rights of the 
employer being exercised in a harsh or unreasonable 
manner, there is no warrant for the Commisison to 
interfere in the process. 

The application is dismissed. 
Appearances: Mr H. Morris on behalf of the 

applicant. 
Ms G. Marton on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Unfair Dismissal. 

Mrs M. Van Der Heyden 
and 

Board of Management — 
Subiaco Senior Citizens Centre Inc. 

No. 1418 of 1988. 
Secretary/Book-keeper Senior Citizens 

Centre 
COMMISSIONER J.A. NEGUS. 

28th day of February 1989. 

Order. 
HAVING heard Mr H. Morris on behalf of the 
applicant and Ms G. Marton on behalf of the 
respondent, I the undersigned Commissioner, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby order — 

That the application be dismissed. 

(Sgd.) J.A NEGUS, 
[U.S.] Commissioner. 
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CONCILIATION ORDERS— 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 32 — Performance of Duties. 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
Robe River Iron Associates. 

No. 52 of 1988. 
Engine Drivers Iron Ore Industry. 

COMMISSIONER O.K. SALMON. 
3rd day of April 1989. 

Order. 
WHEREAS on 29 February 1989 an Order was made in 
Application No. 52 of 1988; and whereas on 31 March 
1989 the parties in that Order were heard in a 
conference in respect of variations to that Order; and 
whereas at that conference I formed the opinion that in 
respect of work by rail employees concerning the 
cleaning of motor vehicles the Order does not achieve 
its objective; now therefore, having heard Mr H.J. 
Dixon (of Counsel) and with him Mr T. Caspersz (of 
Counsel) on behalf of Robe River Iron Associates and 
Mr D.H. Schapper (of Counsel) on behalf of The 
Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch, I hereby order 
that the terms "any motor vehicle" in orders (l)(b) and 
(2Xb) of the Order in 52 of 1988 are cancelled. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters arising out of— 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 
Section 44 — Site Allowance. 

Master Builders' Association of Western Australia 
and 

Building Trades Association of Unions of Western 
Australia. 

No. C131 of 1989 
Construction Workers Construction Industry 

COMMISSIONER A.R. BEECH. 
23rd day of March 1989. 

Site allowance — large area — man handling — 
dewatering — dust — fumes — noise — allowance 
granted. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the parties 
have reached agreement in relation to a site allowance 
to be paid for the construction of the Perth Bus Station 
in Mounts Bay Road, Perth. 

The Commission inspected the site on 9 March 
1989. 

The structure is of two levels containing multiple 
entry facilities for buses at ground level, whilst the 
second level is a roof structure which will consist of 
totally landscaped gardens as part of the plan. The 
structure also contains a concourse area with metal 
strip ceiling and a glass barrel-vaulting system. Due to 

its nature there is an amount of steel fixing required 
over and above that which would ordinarily be required 
given that the landscaped roof deck will place a load on 
the supports nine times greater than a conventional 
floor area. The concrete slab will be laid in sections but 
will constitute the biggest slab to be laid in the central 
business district of Perth. Some 70 per cent of the 
building structure will consist of the landscaped 
gardens. 

The site itself is quite significant being of an area 150 
metres by 110 metres. The building structure occupies 
70 per cent of the site. 

The Commission was able to appreciate the 
significant man handling involved because of the large 
area of the slab. Further form work is required to be 
undertaken below ground level and the piling 
structures are below the level of the water table 
requiring constant dewatering. The soil on the project is 
of a fine powdery nature which is said to be unsuitable 
for the purposes of the building and the site is marked 
by a constant use of trucks removing the unwanted soil 
and backfilling with material which is able to be used. 
The Commission was able to appreciate the dust 
problem associated with this work. Further the 
Commission was informed that the problem will be 
continuous because of the need for landscaping 
towards the end of the contract. It was indicated to the 
Commission that some 90 columns six metres high 
would be required and further that the project would 
require the construction of a significantly greater 
proportion of lift wells than found in a conventional 
construction procedure. 

It is to be noted that the employers conceded 
significant disadvantages on the site mentioning the 
presence of fumes and noise from traffic that the project 
will occupy a complete cycle of seasons and that the site 
was quite exposed, the degree of climbing involved 
because of the nature of the form work and the greater 
than normal number of excavations required. Further 
the employers indicated that laydown areas will be 
restricted from the end of March and that the nature of 
the project is such that there will be overlap of finishing 
trades towards the end of the project. 

During the course of the inspection the Commission 
was advised that significant negotiations had occurred 
between the parties in relation to this project resulting 
in agreement regarding industrial relations on the site 
containing a grievance procedue. The Commission was 
advised towards the end of the conference that 
agreement had been able to be reached on site for the 
payment of an allowance of $1.90. 

The Commission was subsequently advised that the 
level of site allowance had been negotiated having 
regard to a number of factors. The factors involved the 
scale of the project and the factors that have been 
mentioned thus far in this decision, the site agreement 
containing a grievance procedure which from the 
employers' and the Unions' points of view is seen as 
being extremely valuable, the fact that a multi-storey 
allowance would not be paid and finally the level of site 
allowances being paid on construction sites adjacent to 
the project. In particular the Commission was referred 
to the following areas: 

Weld Club site — $1.90. 
Jenning's construction site — William Street — 

$1.70. 
The question of the quantum of site allowances is not 

simple. As has been repeatedly indicated by this 
Commission the fixing of the level of an allowance is 
not exact and must be judged according to the 
circumstances of each particular site. 

I indicate, having inspected the site, that I believe the 
site itself is one which warrants the payment of an 
allowance in accordance with the principles laid down 
by the Australian Commission in the Sapri decision. 
The Commission is presented with a site where the 
parties have had extensive negotiations in relation to 
the conduct of industrial relations on the site, and not 
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merely the payment of an allowance. The parties 
themselves, in their knowledge of the building industry, 
have given consideration to this project and have come 
to the conclusion, having regard to the factors which 
seem to them important, that a site agreement 
containing an allowance of $1.90 is appropriate. 

The Commission is required to consider the 
agreement reached in accordance with the 
requirements of section 26, a consideration which 
includes the Commission's Wage Fixing Principles. In 
the opinion of the Commission, the allowance agreed 
upon is within a range which this Commission has 
approved from time to time for site disabilities, and 
emphasis is placed in this matter on a dispute settling 
procedure. As indicated by the employer, the allowance 
of $ 1.90 is at the "top end of the scale", and with that the 
Commission agrees. However, given the nature of the 
agreement, the agreement to a site agreement for the 
purposes of handling industrial disputes specifically 
for that site for the life of the project, the presence of 
allowances of a similar size in the immediate locality 
the Commission concludes that a proper exercise of 
discretion, and a proper exercise based upon the 
Commission's wage fixing principles, will be 
demonstrated if the package as agreed between the 
parties is approved. 

The parties are requested to present the Commission 
with an agreed draft order. 

Mr M. McLean appeared on behalf of Applicant. 
Mr M.J. Keogh appeared on behalf of Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

Concrete Constructions (WA) Pty Ltd 
and 

Building Trades Association of Unions of Western 
Australia (Association of Workers). 

No. C131 of 1989 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
5th day of April 1989. 

Order. 
WHEREAS conferences were held on site and in Perth 
on the 10th and 13th days of March 1989 respectively 
pursuant to Section 44 of the Industrial Relations Act 
1979; whereas an agreement was reached between the 
abovementioned parties at the latter of the said 
conferences in relation to a site allowance, and further 
that the parties have concluded an agreement regarding 
industrial relations on site; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in Matter No. 730 of 1988, 
and pursuant to the powers conferred under the said 
Act, do hereby order the following agreement shall be 
ratified. 

(Sgd.) A.R. BEECH, 
[L.S.J Commissioner. 

Site Agreement. 

1. Preamble: Memorandum of Agreement made this 
13th day of March 1989 between Concrete 
Constructions (WA) Pty Ltd on the one hand and the 
Building Trades Association of Unions of WA on the 
other hand. 

2. Scope and Application; 

2.1 The provisions of this Agreement shall apply 
to Concrete Constructions (WA) Pty Ltd as the 
Principal Contractor and to companies sub- 
contracting to Contracting Constructions 
(WA) Pty Ltd in the construction of the Perth 
Bus Junction in Mounts Bay Road. Perth. 
WA. 

2.2 The provisions of this Agreement shall apply 
to employees of the Principal Contractor and 
of sub-contractors who are members of or 
eligible to be members of any one of the 
Building Trades Association of Unions and 
who are employed on construction work on 
this project at the Perth Bus Junction in 
Mounts Bay Road, Perth, WA. 

3. Period of Operation: From commencement of the 
project on 9 January 1989 to completion of the 
project. 

4. Application of Award: 
4.1 Except as varied by this Agreement, rates of 

pay, allowances and conditions shall be as 
prescribed in the National Building Trades 
(Construction) Award 1975. the StateBuilding 
Trades (Construction) Award 1987 and the 
Plumbing Industry (Qld and WA) Award 
1979. 

4.2 The rates of pay, allowances and conditions of 
employment of employees engaged, from time 
to time, in construction work on this project 
whose classification is prescribed in a Federal 
or State Award, otherwise than 
aforementioned in 4.1, shall apply. 

5. Subject to ratification by the WA Industrial 
Relations Commission, a site allowance of $1.90 per 
hour worked shall apply in lieu of all special rates in 
Clause 10 of the NBTC Award, Clause 9 of the SBTC 
Award and Clause 12 of the Plumbing Industry (QLD 
and WA) Award, except the allowances prescribed for 
explosive powered tools and lifting other than standard 
bricks. 

6. The provisions of the WA Building Industry 
Agreement 1987 shall apply in every respect with 
particular reference to the following procedures: 

1. Inclement weather. 
2. Demarcation and team ratios. 
3. Overtime restrictions. 
4. Adjustment of rostered days off. 
5. Safety. 
6. Site allowances. 
7. Site restrictive practices. 
8. Full-time or non-working employee 

representatives (eg. Job stewards and Worker 
Safety representatives). 

9. Monitoring of Agreement. 
10. Dissemination of information. 

7. WA Dispute Settlement Procedure Agreement: 
The parties reaffirm their commitment to the 
procedures contained in the WA Dispute Settlement 
Procedures Agreement. 

Until such time as a new Agreement is negotiated, the 
parties agree to process on-site grievances in 
accordance with Schedule 1. 
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8. Amenities: It is further agreed by the parties 
signatory to this agreement. 

8.1 Amenities pursuant to award provisions shall 
be provided external to the actual 
construction site. 

8.2 Provision for a work table and extra fridge to 
be available for nippers to provide rolls, 
sandwiches etc. at no extra cost to the 
Principal Contractor. 

8.3 Tea, coffee, sugar and milk shall be provided 
free of charge. (It is the responsibility of the 
nipper to ensure this provision is not 
abused). 

8.4 Non-smoking areas will be available in the 
amenities area. 

8.5 A fully equipped first aid room shall be placed 
on site and manned initially by qualified 
holders of the appropriate first aid certificate 
on an as required basis 

8.6 An industrial nurse shall be employed on-site 
upon the on-site workforce totalling 50 
employees. The nurse shall be permitted to 
perform non-nursing duties when not 
required in the first aid room. The nurse shall 
remain on site until such time as the parties 
agree that the project no longer requires his/ 
her services. 

8.7 Facilities for job stewards and worker safety 
representatives shall be provided. These 
facilities are to be used only in conjunction 
with the WA Building Industry Agreement 
1987 and the relevant Award Provisions. 

8.8 On site parking is totally at the discretion of 
the Principal Contractor. 

Signed for and on behalf of Concrete Constructions 
(Western Australia) Pty Limited. 

A.BUCHAN, 
Dated: 14/3/89. 

Signed for and on behalf of Building Trades 
Association of Unions. 

K.N. REYNOLDS, 
Dated: 14/3/89. 

Comprising the: Builders Labourers Federation. 
Building Workers Industrial Union. 
Construction, Mining and Energy Workers Union, 
Plumbers and Gasfitters Employees Union. 
Operative Plasterers and Plaster Workers 

Federation. 
Operative Painters and Decorators Union. 

Schedule 1. 
Grievance Procedure: When a matter of concern 

arises on site, the following procedure shall be 
followed: 

1. A worker and/or the union representative(s) 
and representative(s) of management shall 
meet to discuss the matter of concern. These 
discussions shall proceed as soon as possible 
and within two working hours and the parties 
shall endeavour to resolve the matter of 
concern at this stage. 

2. Where the above discussions fail to resolve the 
issue it shall be referred to representatives of 
senior management and/or employer 
association(s) and the appropriate union(s). 
These discussions shall take place as soon as 
possible and the parties shall endeavour to 
resolve the matter of concern at this stage. 

69 W.A.I.G. 

3. Failing a satisfactory settlement being 
achieved following the discussions outlined 
above, the parties (if it involves any of the 
items listed below) reserve their rights. 
(i) financial union membership. 
(ii) the Building Unions Superannuation 

Scheme. 
(iii) on-site amenities and first aid 

equipment. 
(iv) working in inclement weather. 
(v) safety. 
(vi) working on the rostered day off contrary 

to the award. 
(vii) all-in payments. 
(viii) workers compensation. 
(ix) pyramid sub-contracting. 
(x) portable long service leave. 
(xi) claims for payment of lost time. 

4. If the disagreement involves an issue not 
mentioned above, it shall be referred to the 
appropriate Commission as soon as possible 
for resolution. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44 — Agreement. 

Multiplex Constructions Pty Ltd 
■and 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

No. C1329 of 1988 
NATIONAL BUILDING TRADES 
(CONSTRUCTION) AWARD 1975 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

PLUMBING INDUSTRY (QLD AND WA) 
AWARD 1979 

Construction Employees Construction 
COMMISSIONER A.R. BEECH. 

15th day of February 1989. 

Order. 
WHEREAS a conference was held on 12 January 1989 
pursuant to section 44 of the Industrial Relations Act 
1979 and whereas an agreement was reached between 
the abovementioned parties at the said conference, now 
therefore, I, the undersigned pursuant to the powers 
conferred under the said Act, do hereby order that the 
following agreement shall be ratified. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

Schedule. 
University of Western Australia. 
1. Preamble: Memorandum of Agreement made this 

12th day of January 1989 between Multiplex 
Constructions Pty Ltd on the one hand, acting as agents 
for the client University of Western Australia, and the 
Building Trades Association of Unions of WA on the 
other hand. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1171 

2. Scope and Application: 
2.1 The provisions of this Agreement shall apply 

to Multiplex Constructions Pty Ltd as the 
Principal Contractor and to companies sub- 
contracting to Multiplex Constructions Pty 
Ltd engaged in the construction of an Art 
Gallery on the campus of the University of 
Western Australia. 

2.2 The provisions of this Agreement shall apply 
to employees of the Principal Contractor and 
sub-contractors who are members of or 
eligible to be members of any one of the 
Building Trades Association of Unions and 
who are employed on construction work on 
this project. 

3. Period of Operation: From commencement of the 
project 1 October 1988 to the completion of the 
project. 

4. Application of Award: 
4.1 Except as varied by this Agreement, rates of 

pay. allowances and conditions shall be as 
prescribed in the National Building Trades 
(Construction) Award 1975 and the State 
Building Trades (Construction) Award 1979 
and the Plumbing Industry (Qld and WA) 
Award 1979. 

4.2 The rates of pay, allowances and conditions of 
employment of employees engaged from time 
to time in construction work on this project 
whose classification is prescribed in a Federal 
or State Award, otherwise than 
aforementioned in 4.1. shall apply. 

5. Subject to ratification by the WA Industrial 
Relations Commission, a site allowance of $1.10 per 
hour worked shall apply in lieu of all special rates in 
Clause 10 of the National Building Trades 
(Construction) Award 1975 and Clause 9 of the State 
Building Trades (Construction) Award 1979 except the 
allowances prescribed for explosive powered tools, 
lifting other than standard bricks. 

6. The provisions of the WA Building Industry 
Agreement 1987 shall apply in every respect with 
particular reference to the following procedures: 

1. Inclement weather. 
2. Demarcation and team ratios. 
3. Overtime restrictions. 
4. Adjustment of rostered days off. 
5. Safety. 
6. Site allowances. 
7. Site restrictive practices. 
8. Monitoring of agreement. 
9. Dissemination of information. 

7. WA Dispute Settlement Procedure Agreement: 
The parties reaffirm their commitment to the 
procedures contained in the WA Dispute Settlement 
Procedures Agreement. 

8. Amenities: it is further agreed by the parties 
signatory of this agreement. 

8.1 Amenities pursuant to award provisions shall 
be provided. 

8.2 A single shower unit and change room shall be 
provided. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 23. 

Hamersley Iron Pty Limited 
and 

The Construction, Mining and Energy Workers 
Union of Australia — Western Australian Branch. 

No. C58 of 1989. 
IRON ORE PRODUCTION AND PROCESSING 

(HAMERSLEY IRON PTY LIMITED) 
AWARD 1987. 

Rail Employees Iron Ore Mining 
COMMISSIONER S.A. KENNEDY. 

14th day of February 1989. 

Application for section 44 conference — union claimed 
no jurisdiction to proceed — on ground that no 
dispute between employer and union and 
employer seeking enforcement for anticipatory 
breach — union neither admitted nor denied 
recital — findings as to facts — dispute existed re 
impending strike — industrial matter — finding of 
jurisdiction. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed on 
the 24th day of January 1989. By it the applicant sought 
a conference. The schedule attached to the application 
as filed is in the following terms. 

On Tuesday, 24th January 1989 a half hour 
stoppage of CMEWU Rail employees occurred at 
Tom Price. This stoppage occurred without any 
notification and was accordingly in breach of the 
Prevention of Disputes procedure in the 
Hamersley Iron Award. 

Following the stoppage the CMEWU Shop 
Steward advised the Company that there will be a 
24 hour stoppage of CMEWU Rail crews at Tom 
Price and Dampier commencing at 0800 hours on 
25 January 1989. Given the lack of notice this 
stoppage will also be in breach of the Prevention of 
Disputes procedure contained in the Hamersley 
Iron Award. 

The issue motivating the stoppage is_ external to 
Hamersley Iron, is beyond Hamersley's influence 
or control and is domestic to another Pilbara iron 
ore producing company. 

The refusal on the part of the union to comply 
with the provisions of the Award is totally 
unacceptable to the Company. The Company 
seeks an urgent Conference at which it will seek 
directions to secure compliance with the Award. 

We suggest the Conference should be attended 
by the State Secretary of the CMEWU. 

A compulsory conference on this claim was 
convened at 4.00 p.m. on the 24th day of January 1989 
pursuant to section 44 of the Industrial Relations Act 
1979. Present on behalf of the Construction, Mining 
and Energy Workers" Union of Australia — Western 
Australian Branch (hereinafter the CMEWU) were Mr 
D. Schapper (of Counsel) and with him Mr H. Johnson. 
Present on behalf of the applicant (hereinafter the 
Company) was Mr A. Cameron. 

Mr Schapper sought an adjournment of the 
conference to another day on the grounds that the 
Commission did not have jurisdiction and that the 
question of jurisdiction must be determined by way of 
hearing. The conference was adjourned but not to 
another day. The parties were heard immediately on the 
question of jurisdiction. After submissions on this 
question the hearing was adjourned and on resumption 
shortly thereafter the parties were informed that the 
Commission was satisfied that it had jurisdiction for 
reasons which would be published subsequently and 
that this finding concluded the hearing on the question 
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of jurisdiction. The section 44 conference on the 
application was immediately reconvened and 
proceeded. 

These reasons published here are limited to that 
finding of jurisdiction. 

Mr Schapper commenced his submissions on the 
question of jurisdiction to the effect that the onus was 
on the applicant to establish as fact by the process of 
calling evidence on oath the substance on which it 
based its application, the hearing of evidence on oath 
being a mandatory course for the Commission from 
which it could not deviate. In answer to a question from 
the Commission the CMEWU admitted that it had 
applied for a compulsory conference concerning a 
dispute between it and another iron ore producer. Robe 
River Iron Associates, over manning and that such 
conference had been listed before the Commission 
differently constituted on the 23rd day of January 1989 
but. at the CMEWU's request had been postponed and 
was at the time of this hearing relisted for the 26th day of 
January 1989. In answer to another question from the 
Commission the CMEWU declined to admit or deny 
the assertions contained in the schedule of the 
applicant. In the light of these answers the Commission 
concluded that the circumstances warranted 
proceeding on the basis that paragraphs one, two and 
three of the Company's schedule be accepted by the 
Commission and Mr Schapper was directed to put the 
CMEWU's submissions denying jurisdiction. 

These submissions were lengthy but they can be 
briefly summarised and dealt with. 

First, according to Mr Schapper, there was no 
industrial matter before the Commission and therefore 
no jurisdiction because there was no dispute between 
the Company and the CMEWU. The dispute was 
between the CMEWU and another employer in the 
same industry. No demand was made of Hamersley 
Iron Pty Limited. Nothing was required of it. The 
situation, he said, was analogous with a political strike. 
An example would be a withdrawal of labour in support 
of anti-apartheid policies in South Africa. The Western 
Australian Industrial Relations Commission was 
powerless to deal with apartheid in South Africa. 
Similarly it was powerless to deal with the application 
before it because the issue in dispute (being manning 
levels) is between the CMEWU and another employer. 
That is to say that unless the reason for industrial action 
is a matter affecting the employer/employee relation- 
ship the necessary relationship for the Commission to 
be introduced does not exist. 

Second, by seeking the directions from the 
Commission specified in its schedule the Company was 
endeavouring to usurp the function of the Industrial 
Magistrate by securing the enforcement of an award 
term in the face of an "anticipatory breach" and that the 
Commission as constituted was thereby rendered 
powerless. 

There is no substance in either of these arguments. 
Section 7(1) of the Industrial Relations Act 1979 

defines "industrial matter" inter alia as "any matter 
affecting or relating to the work, privileges, rights or 
duties of employers or employees in any industry or of 
any employer or employee therein ...". Section 7( 1 )(b) 
says that "industrial matter" includes conditions of 
employment. I note that Clause 1.—Prevention of 
Disputes in the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987 includes 
provision for specified notice and a minimum period of 
notice before the taking of industrial action which is 
defined as including any strike. It follows that the 
circumstances on which the Company relies, which 
circumstances the CMEWU does not deny and the 
Commission accepts, give rise to a dispute between the 
employer and the Union over an industrial matter, the 
impending withdrawal of labour. 

The argument as to "anticipatory breach" might have 
some substance somewhere else but it is peculiar in this 
jurisdiction, being that of a specialist tribunal which 

derives its powers from legislation the objects of which 
include in section 6(b) the encouragement of. and 
provision of the means for. "conciliation with a view to 
amicable agreement, thereby preventing and settling 
industrial disputes" and in section 6(c) the provision of 
means 

for preventing and settling industrial disputes 
not resolved by amicable agreement, including 
threatened, impending and probable industrial 
disputes, with the maximum of expedition and the 
minimum of legal form and technicality. 

The applicant is in dispute with the CMEWU over an 
impending strike. The role for the Commission as 
constituted is clearly to do all such things as are 
appropriate and within power in an endeavour to 
achieve the objects of the Act. There is an onus under 
the Act on the Commission to endeavour to settle 
industrial disputes by conciliation in the first instance. 
That the applicant seeks a specific course does not limit 
the Commission to that course in its consideration of 
the means available for conciliation. Its role is to deal 
with the dispute and in so doing consider all 
appropriate and available courses for conciliation in 
the first instance. The specification in a schedule as to 
that party's favoured course is no more and no less than 
that and can hardly be erected as a reason in law why 
the Commission as constituted could not proceed. And 
of course that should not be construed as saying that 
there is any substance in the CMEWU's claim as to the 
direction sought by the Company being beyond power. 
That is not the question to be answered here. 

These are the reasons for finding that the 
Commission had jurisdiction to proceed with the 
conference. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44 — Order for Site Allowance. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and the 

Amalgamated Metal Workers' and Shipwrights' 
Union of Western Australia 

and 
The Building Management Authority. 

No. C 183 of 1989. 
ENGINEERING TRADES (GOVERNMENT) 
AWARD Nos. 29. 30 & 31 of 1961 and 3 of 1962. 

Construction Workers Building and Construction 
Industry. 

COMMISSIONER A.R. BEECH. 
22nd day of March 1989. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979. the Applicant sought a conference 
to discuss the matter of a site allowance and conditions 
of employment in connection with stage 3 of the 
demolition and construction work at the site of the 
Padbury Senior High School, Giles Avenue. Padbury; 
and whereas I. the undersigned, a Commissioner of the 
Western Australian Industrial Relations Commission, 
heard the parties ex-parte in relation to the above 
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matter; now therefore, pursuantto the powers conferred 
by the said Act, and being satisfied that the terms of the 
General Order of the Commission No. 730 of 1988 have 
been complied with, and by consent, I do hereby 
order: 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the said demolition 
and construction work at the Padbury Senior High 
School a site allowance of 50 cents per hour for 
each hour worked to compensate for all special 
factors and disabilities in connection with the said 
work in lieu of and in substitution for each and 
every one of the special rates and conditions 
prescribed in the Engineering Trades 
(Government) Award Nos. 29, 30 and 31 of 1961 
and 3 of 1962 with effect on and from the 
commencement of work on stage 3 until 
completion of that work, be and is hereby 
ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

This Order shall be known as the Metal and 
Electrical Trades (Pinjarra and Kwinana Alumina 
Refineries and the Huntley, Del Park and Jarrahdale 
Mine Sites) Construction Order and, subject to its 
terms, shall supplement the Metal Trades (General) 
Award No. 13 of 1965 and the Electrical Contracting 
Industry Award No. 22 of 1978 and shall replace Order 
No. 162(2) of 1985 and Order No. 280 of 1988 insofar as 
they apply to employees bound by this Order. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. General Conditions of Employment. 
5. Travelling Allowance. 
6. Site Allowance. 
7. Job Stewards. 
8. Date of Operation. 

Schedule of Respondents. 

CONFERENCES— 
Matters referred— 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 44. 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Electrical Trades Union of 
Workers of Australia (Western Australian Branch) 

and 
Amec Engineering Pty Limited and Others. 

No. CR1473 of 1988. 
METAL AND ELECTRICAL TRADES 

(PINJARRA AND KWINANA ALUMINA 
REFINERIES AND THE HUNTLEY, DEL PARK 

AND JARRAHDALE MINE SITES) 
CONSTRUCTION ORDER 1988. 

Metal and 
Electrical Tradespersons Construction. 

COMMISSIONER R.N. GEORGE. 
28th day of February 1989. 

Order. 
HAVING heard Mr M. Hemery on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Mr B. Harwood on behalf 
of the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Mr M. Borlase on behalf of 
those employer Respondents being members of the 
Confederation of WA Industry (Inc.) and Mr O. Moon 
on behalf of employer Respondents being members of 
the Electrical Contractors Association, and by consent, 
the Commission, being satisfed that the matter is 
consistent with the Principles enunciated by the State 
Wage Case Decision, September 1988 and pursuant to 
the powers conferred on it by the Industrial Relations 
Act 1979 hereby issues the following Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

3. — Area and Scope. 
This Order shall apply to those employees who, 

except for the terms of this Order, would be bound by 
either the Metal Trade (General) Award No. 13 of 1965 
or the Electrical Contracting Industry Award No 22 of 
1978 and who are employed by any of the employers 
named in the schedule attached to this Order on 
construction work at the Pinjarra and Kwinana 
Alumina Refineries and the Huntley, Del Park and 
Jarrahdale Mine Sites, operated by Alcoa of Australia 
Limited. 

4. — General Conditions of Employment. 
Except as provided in Clause 5. — Travelling 

Allowance, Clause 6. — Site Allowance, Clause 7. — 
Allowance on Termination of Employment and Clause 
8. — Job Stewards, the terms and conditions of each 
employee covered by this Order shall be as prescribed 
in the Award by which the employee would be bound if 
not for this Order. 

5. — Travelling Allowance. • 
Each employee who is not provided with transport by 

his employer to travel to and from the job shall be paid 
as follows: 

Per Day 
$ 

(a) Employees residing in the 
Pinjarra township shall be paid 
as provided in the award 8.70 

(b) Employees other than those 
provided for in paragraph (a) 
and who travel from a point: 
(i) Up to 32 km radius from 

the job site 17.20 
(ii) 32 km to 50 km radius from 

, the job site 22.90 
(iii) Over 50 km radius from the 

job site 28.30 
(c) Notwithstanding the foregoing, an employee 

- who is not provided with transport by his 
employer and who is required to travel, by the 
shortest possible route, a distance of more 
than 80 kilometres from his home to the job 
shall be paid an allowance of not less than 
$28.30 per day and such an employee who is 
required to travel, by the shortest possible 
route, a distance of more than 80 kilometres 
from his home to the job, shall be paid an 
allowance of $39.90 per day. 
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(d) (i) An employee shall not be entitled to the 
allowance prescribed in (c) hereof unless 
and until he submits a written statement 
to his employer setting out his place of 
residence and the number of kilometres 
he is required to travel from his home to 
the job by the shortest possible route, 

(ii) An employee who wilfully sets out an 
incorrect distance in his written 
statement shall be deemed guilty of wilful 
misconduct. 

(e) Employees engaged on the Kwinana Alumina 
Refinei7 or the Jarrahdale Mine Site, shall not 
be subject to the provisions of this clause but 
shall be entitled to the provisions of Clause 6. 
— Part II Construction Work of the Metal 
Trades (General) Award No. 13 of 1965 or 
Clause 20 of the Electrical Contracting 
Industry Award No. 22 of 1978. 

6. — Site Allowance. 
(1) An additional allowance of $1.30 per hour shall 

be paid for each hour worked on the Kwinana Alumina 
Refinery. 

(2) An additional allowance of $1.10 per hour shall 
be paid for each hour worked on the Alcoa Pinjarra 
Alumina Refinery and The Huntley, Del Park and 
Jarrahdale Mine Sites. 

(3) Such allowance is specifically prescribed to cover 
all disabilities associated with construction work at the 
Pinjarra and Kwinana Alumina Refineries or Huntley, 
Del Park and Jarrahdale Mine sites. 

7. — Job Stewards. 
Prior to the termination or transfer of a job steward, 

two days' notice shall be given by the employer to the 
Union for the purpose of discussing the reasons for 
such termination or transfer. 

In the event of a dispute arising in relation to such 
termination or transfer, the matter shall be referred 
within seven days to a Board of Reference. 

8. — Date of Operation. 
This Order shall operate from the beginning of the 

first pay period commencing on or after 28 February 
1989. 

Schedule of Respondents. 
Amec Engineering Ply Ltd. 
Babcock Australia Ltd. 
Bains Harding Insulation (77) Pty Ltd. 
Electric Power Transmission Pty Ltd. 
Steelmains Pty Ltd. 
O'Donnell Griffin, a division of ANI Corporation 

Limited (Incorporated in NSW). 
Kilpatrick Green Pty Ltd. 

69 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others 

and 
Barclay Bros Ltd and Others. 

Nos. CR1313 of 1988 and C480 of 1988. 
Various Construction 

COMMISSIONER S.A. KENNEDY. 
6th day of December 1988. 

Reasons for Decision. 
THE COMMISSIONER: These matters were 
originally before the Commission as constituted by way 
of applications filed pursuant to section 44 of the 
Industrial Relations Act 1979 for certain terms to apply 
on the construction work for the Channar Mine site in 
the north west of Western Australia. Conferences were 
variously convened on these applications and another 
matter concerning a parallel claim in joint sittings with 
the Australian Conciliation and Arbitration 
Commission, to enable the parties to have further 
discussions with a view to settling the issues. 
Subsequently an Order issued in Matter No. C480 of 
1988 which was subject to any further ratification in 
matter No. CR1313 of 1988. In that matter the parties 
also reached agreement and sought ratification of those 
terms and others under the Wage Fixing Principles. 

The project is a joint venture between Hamersley 
Iron Pty Limited and the Chinese Metallurgical Import 
and Export Corporation to develop a mine at Channar 
some 1 300 kilometres north of Perth and to construct 
primary and secondary crushing facilities at the mine 
site, the necessary conveying equipment between those 
facilities and a conveyor of approximately 20 
kilometres length from the crushing facilities overland 
to the Hamersley Iron Pty Limited mine site at 
Paraburdoo. The agent for the joint ventures is 
Channar Management Services Pty Limited and the 
project manager is Minenco Pty Limited. The project is 
expected to cost approximately $250 million. Initially it 
is intended to produce 5 000 000 tonnes per annum but 
there will be a capacity to be extended to 10 000 000 
tonnes per annum. Work on site commenced in 
approximately February 1988 and it is expected to be 
completed in August 1989 with a handover to the owner 
in December 1989. The workforce will peak somewhere 
between 450 and 500 in April-May 1989. There will be 
major earthworks involved in the pre-production stage 
to establish access roads. This entails the movement of 
some 6.9 million tonnes of material, including the 
stockpiling of 1000 000 tonnes of crusher feed 
development work and development of the site itself. 
Various groups of workers will be spread over a wide 
area from time to time between Channar and 
Paraburdoo as a consequence of the work involved 
such as construction of a power line, access roads and 
the conveyor over the 20 kilometres. 

A construction camp has been completed. It is 
situated on a small knoll in an otherwise level area some 
distance from the plant area. The work will be generally 
done over a 10 hour day, six days per week Monday to 
Saturday inclusive. 

The general services required for the project include 
water supply, which is drawn from below ground 
approximately four kilometres south of the mine site. 
The electricity is supplied from Hamersley Iron Pty 
Limited's power system by a new line. Light vehicle 
access will be provided by construction of an all 
weather sealed road from Paraburdoo plant area to the 
Channar plant area. Movement of large off-highway 
mine trucks and plant will occur on an unsealed road 
some 20 metres width. 
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The climate in the region is generally hot and dry. The 
annual rainfall has been recorded over a range between 
97 millimetres and 429 millimetres with an average 
annual rainfall of some 286 millimetres. The mean 
daily maximum temperature over a six year period is 
33.4 degrees yearly and the mean daily minimum 
temperature is 18.8 degrees on a yearly basis. It was 
submitted by the unions that in reality daily 
temperatures experienced by employees on the site 
during working hours can be expected to be higher than 
that recorded because of the nature of the work and the 
manner of taking the official recorded temperatures 
and that in the hotter months this will be significantly 
so. It was submitted that other disabilities associated 
with the site which warrant the conditions sought were 
the following: the location and soil type and the range 
and degree of construction work involved constituting 
excessive dust; the spread of work across an area of 
some 20 kilometres, with those employees affected not 
having available to them at times the usual crib and 
toilet facilities; the isolation of employees on site from 
the usual social and famial settings, such isolation 
resulting particularly from the location of the site, the 
hours of work, the relative lack of private transport and, 
in any event, the limited avenues for social interaction 
in the nearest town and flies in the hotter months. 

The site was inspected by the Commission on two 
occasions, these being the 3rd day of June 1988 and the 
19th day of September 1988. While the facilities at the 
construction camp are well planned and executed, it is 
clear from those inspections that the location and the 
environment are indeed such to impose the disabilities 
on the employees described by the parties; and to the 
degree which warrants a ratification of the agreed 
allowance and conditions. An Order to that effect will 
now issue, which Order shall determine No. CR1313 of 
1988, and shall replace the Order No. in C480 of 1988 
which issued on the 13th day of October 1988. 

the 13th day of October 1988. which Order contained 
provision for any improvement on the terms and 
conditions applying to employees on the Channar Iron 
Ore Project construction, which terms and conditions 
were ratified by the Western Australian Industrial 
Relations Commission, to have effect from the same 
operative date; and whereas Matter No. CR1313 of 
1988 has been before the Commission and having 
heard Mr R. Handmer on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia, Mr M. Hemery on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch). Perth and Mr C. Mitsopoulis on 
behalf of the employers on the Channar Iron Ore 
Project; whereas for the purposes of this Order, the 
minimum ordinary weekly rate of wage payable to 
employees employed pursuant to the provisions of Part 
II of the Metal Trades (General) Award No. 13 of 1965 
shall consist of a total of base rate, special payment and 
construction allowance as provided by that Award; now 
therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979 and by 
consent do hereby order:— 

That the terms of the following Schedule shall 
apply with effect as prescribed therein. 

(Sgd.) S.A. KENNEDY. 
(L.S.j Commissioner. 

Schedule. 

1.-Title. 
This Order shall be known as the Building Metal and 

Electrical Trades (Channar Iron Ore Project) 
Construction Order No. CR1313 of 1988 and shall 
replace Order No. C480 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others 

and 
Barclay Bros Ltd and Others. 

Nos. CR1313 of 1988 and C480 of 1988. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973 
METAL TRADES (GENERAL) 

AWARD No. 13 of 1965 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. 22 of 1978. 
Various Construction 

COMMISSIONER S.A. KENNEDY. 
13th day of January 1989. 

Order. 
WHEREAS the Matter No. C480 of 1988 was the subject 
of conferences before the Commission on the 25th and 
26th days of August and the 16th day of September and 
the 3rd day of October 1988; and whereas those 
conferences in Matter No. C480 of 1988 were attended 
variously on behalf of the Building Trades Association 
of Unions of Western Australia (Association of 
Workers) by Ms B. Love, Mr D. Hellyer and, by warrant. 
Mr R. Handmer and on behalf of the respondents, 
variously by Mr C. Parks and Mr C. Mitsopoulis; and 
whereas an Order issued in Matter No. C480 of 1988 on 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. General Conditions of Employment. 
5. Site Alowance. 
6. Boots and Boot Alowance. 
7. Rest and Recreation Leave. 
8. Hours. 
9. Industrial Relations Procedure. 
10. Site Safety Procedure. 
11. No Extra Claims. 
12. Operative Date. 

3.—Aea and Scope. 
This Order shall apply to the employers as listed in 

the Schedule of Respondents and their employees who 
are employed on the Channar Iron Ore Construction 
Project and bound by the following Awards and to the 
Unions listed hereunder:— 

Awards: Building Trades (Construction) No. 14 
of 1978; Engine Drivers (Building and Steel) 
Construction Award No. 20 of 1973; Metal Trades 
(General) Award No. 13 of 1965; Electrical 
Contracting Industry Award No. 22 of 1978. 

Unions: Amalgamated Metal Workers and 
Shipwrights Union of Western Australia; 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch). Perth; The 
Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch; The 
Construction. Mining and Energy Workers' Union 
of Australia — Western Australian Branch —being 
members of the Building Trades Association of 
Unions of Western Australia (Association of 
Workers), it being the applicant in Matter No. C480 
of 1988. 
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4—General Conditions of Employment 
Except as provided in this Order, the terms and 

conditions of each employee covered by this Order 
shall be as prescribed in the Award by which the 
employee would be bound if not for this Order and 
where the the provisions of such Award are inconsistent 
with the provisions of this Order, the provisions of this 
Order shall prevail. 

5.—Site Allowance. 
(1) Subject to (2) hereof a site allowance of $1.75 for 

each hour worked shall be paid in lieu of prescribed 
payments for disabilities in the Awards with effect from 
the commencement of work on the project. 

(2) A site allowance of $2.10 per hour for each hour 
worked shall be paid and such payment shall be in lieu 
of prescribed payments for disabilities in the named 
Awards with effect from the beginning of the first pay 
period commencing on or after the 19th day of October 
1988. 

6.—Boots and Boot Allowance. 
(1) Each employee on commencing employment on 

site shall be provided with one pair of safety boots free 
of charge. 

(2) Further, except for employees engaged under the 
provisions of the Electrical Contracting Industry 
Award No. 22 of 1978 who receive payment in 
accordance with Clause 6.—Safety Footwear of that 
Award, employees covered by this Order shall be paid 
six cents per hour for each hour worked for the 
maintenance of safety footwear. 

(3) The terms of this clause shall have effect from the 
commencement of work on the Project. 

7.—Rest and Recreation Leave. 
(1) From the commencement of work on the Project 

employees engaged in work to which this Order applies 
shall be entitled to rest and recreation leave in 
accordance with the relevant Award after the 
completion of each 10 weeks of service by the employee 
from the commencement of that employee's work on 
the site in lieu of the four months of continuous service 
provided therein; provided that from the beginning of 
the first pay period commencing on or after the 19th day 
of October such an employee shall be entitled to rest 
and recreation leave in accordance with the relevant 
Award provisions after the completion of 10 weeks of 
service by the employee and thereafter after the 
completion of each eight weeks of service by the 
employee on site in lieu of the four months of 
continuous service provided in the relevant Awards. 

(2) The leave provided for in subclause (1) hereof 
shall be taken as soon as practicable, as agreed between 
the employer and the employee or, in the absence of 
agreement upon not less than one week's notice by the 
employer to the employee. 

8.—Hours. 
(1) Notwithstanding the provisions of the relevant 

Awards, an employee who works in excess of 38 
ordinary hours in any week shall accrue an entitlement 
to 24 minutes worked, in excess of seven hours 36 
minutes per day, provided the maximum accrual in any 
week shall not exceed two hours. 

(2) The leave so accrued shall be taken concurrently 
with the period of leave provided in Clause 7-of this 
Order, provided that should the services of an employee 
terminate with any such accrued leave not taken, he 
shall be given payment in lieu of that leave. 

(3) The terms of this clause shall have effect from the 
commencement of the Project. 

9.—Industrial Relations Procedure. 
(1) Where a grievance arises at Channar, the matter 

shall be initially discussed between the employee 
concerned and/or the shop steward of the Union 

concerned, with the Confederation of Western 
Australian Industry Officer on site and/or the 
contractor's representative. These discussions should 
attempt to resolve the grievance within a period of 24 
hours or earlier. 

(2) If the grievance cannot be resolved by the 
discussions referred to in (1) hereof, Perth based 
Officer(s) of any Union concerned and the 
Confederation of Western Australian Industry in Perth 
shall be notified of the grievance by the respective 
representatives. 

(3) The Perth based Officer(s) of the Union(s) 
concerned and the Confederation of WA Industry shall 
then initiate steps to resolve the grievance as soon as 
possible, and if the grievance cannot be resolved, either 
party may refer the matter to the Western Australian 
Industrial Relations Commission, provided that any 
party reserves the right to refer an issue to the Western 
Australian Industrial Relations Commission at any 

10.—Site Safety Procedure. 

(1) For the purposes of this clause, the following 
definitions shall apply: 

(a) "Act" means the Occupational Health, 
Safety and Welfare Act 1984, as amended. 

(b) "Project Manager" means Minenco Pty 
Ltd. 

(c) "Regulations" means the Occupational 
Health, Safety and Welfare Regulations 1988, as 
amended. 

(d) "Representative" means a representative 
elected pursuant to the provisions of the Act. 

(2) Representatives. 
(a) With respect to each contract, each 

contractor shall recognise a duly elected 
representative of employees of that contractor and 
the employee of any subcontractor to that 
contractor. 

(b) Representatives will be elected in 
accordance with the provisions of the Act. 

(c) If the physical layout of the site or the 
number of employees indicates that additional 
representatives may be necessary, or where a 
representative of a subcontractor's employee may 
be necessary, the question of additional 
representatives shall be discussed with the Unions. 
Project Manager and contractor or subcontractor 
concerned. If agreement cannot be reached the 
provisions of the Act may be applied. 

(d) Representatives will meet each week with the 
contractor's nominated safety officer to discuss 
safety matters. 

(e) Any employee may contact the 
representative or the contractor's nominated safety 
officer. 

(3) Area Committees. 
(a) Area committees will be established to 

oversee safety in an area where a number of 
contractors may be working. 

(b) Four area committees will be established as 
follows: 

— Mine (earthworks contract). 
— Plant (to include primary and secondary 

crushers and stockpile, civil, mechanical 
and electrical). 

— Infrastructure (to include mine operation 
centre, workshop, construction camp and 
other infrastructure). 

— Conveyor (to include the earthworks and 
civil and mechanical and electrical 
contracts for the conveyor). 
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(c) The number of persons on each committee 
will be determined by the needs of the area 
concerned, and the amount of work and the 
number of contracts involved in an area from time 
to time. 

(d) The number of persons to be elected by the 
employees or appointed by the employer to the 
committee shall be as agreed from time to time 
between the unions concerned, the project 
manager and relevant contractors. In the absence 
of agreement the processes under the Act shall be 
followed. 

(e) There will be an election by the employees in 
the relevant area to determine which employees 
become members of the committee. 

(f) The number of employer members on the 
committee shall be equal to the combined number 
of representatives and persons elected by the 
employees. The aim is to equip the committee with 
a broad spectrum of skills necessary to deal with 
any specialist safety issues relevant to the area. 

(g) The Project Manager will provide two ev 
officio members (being the safety officer and one 
other), for the purpose of providing advisory and 
secretarial assistance to the area committees. These 
two ex officio members will be involved in all area 
committees to ensure consistency and that the 
Project Manager is aware of safety matters which 
arise. 

(h) The area committee will normally meet once 
every two weeks for approximately one hour. 

(4) Channar Site Safety Committee. 
(a) A Channar Site Safety Committee will be 

established to oversee safety on the whole site. 
(b) The committee will consist of two members 

from each area committee. One member shall be 
an employee member selected by the 
representative(s) and persons selected by the 
employees on the area committee, and the other 
shall be an employer member selected by the 
employer members on the area committee. 

(c) The committee will also include the project 
manager's two members on the area committees 
and will be chaired by the project manager's 
•construction manager. 

(d) In order to ensure that the committee 
functions effectively it may be necessary to include 
additional employees and contractor's 
representatives so that the committee has people 
with the skills necessary to deal with all safety 
matters. The final composition of this committee 
will require consultation between the unions, 
project manager and contractors and may need to 
be changed from time to time to keep pace with 
changes as the project develops. 

(e) The committee's role will be to consider 
overall safety matters which affect the site as a 
whole rather than matters affecting one area only. 
It is intended that matters which affect specific 
areas be dealt with by the relevant area 
committee. 

(0 The committee shall normally meet once 
each month for approximately one hour. 

(5) Dispute Settlement Procedure. 
(a) An employee shall first raise an issue 

relating to occupational health, safety and welfare 
with their foreman or supervisor. Where an 
employee encounters what the employee believes 
to be a safety hazard or is allocated work which the 
employee considers is unsafe, the employee shall 
immediately advise the foreman or supervisor and 
that work shall not be carried out until such time as 
the matter has been finally determined, provided 
the work may continue on conditions agreed 
between the parties. The aim should be to resolve 
the matter as soon as possible. 
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(b) Should the safety issue remain unresolved, 
the employer concerned, the representative 
employed by that employer in the area, and the 
project manager's safety officer shall meet and 
inspect the work with a view to resolving the 
issue. 

(c) Where the parties agree that a meeting of the 
area committee may assist in the resolution of the 
issue, a special meeting of the area committee shall 
be convened. The area committee shall ensure that 
it is joined by all persons necessary for the purpose 
of the resolution of that issue. 

(d) If the issue is still not resolved, an inspector 
appointed under the Act should be advised of the 
problem and that inspector may be requested by 
any of the parties to advise on the application and 
interpretation of the Act and Regulations. 

(e) All parties will endeavour to maintain 
continuous productive work for all employees. 
Employees who have been removed from their 
immediate area for reasons associated with the 
safety issues may be allocated alternative work in 
another area by their employer. 

11.—No Extra Claims. 
A condition of this Order is that the Applicants will 

make no further claims over and above these conditions 
on the Respondents for the life of the Channar Iron Ore 
Project construction. 

12.—Operative Date. 
Other than as prescribed in Clauses 4. 5. 6. 7 and 8 

hereof this Order shall have effect from the first pay 
period commencing on or after 19 October 1988 and 
shall remain in force until the completion of the 
project. 

Schedule of Respondents. 
Barclay Bros (WA) Ltd. 
Electric Power Transmission Pty Ltd. 
United Construction Pty Ltd. 
Kilpatrick Green. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Matter Referred. 
Shark Bay Salt Joint Venture 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others. 
No. CR612of 1988. 

SALT PRODUCTION AND PROCESSING, 
SHARK BAY SALT JOINT VENTURE, 

GYPSUM PRODUCTION AND PROCESSING. 
AGNEW CLOUGH LTD, USELESS LOOP 

ORDER No. 874 of 1988. 
Maintenance Tradesmen Mining — Salt 

COMMISSIONER J.F. GREGOR. 
9th day of November 1988. 

Restructuring and Efficiency Principle — claim for 
payment of two per cent as balance — offsets 
adequate — in any event 'best endeavours' made to 
reach agreement — granted. 

Reasons for Decision. 
(Given extemporaneously on the day of hearing, 

as edited by the Commissioner.) 
THE COMMISSIONER: The Commission is asked to 
determine a dispute between the parties concerning 
what can be described as the balance of wage increases 
available under the Restructuring and Efficiency 
Principle. The Company's position as expressed by Mr 
Cooke, is that it is not opposed payment of the balance 
of two per cent if it can be shown that there are adequate 
offsets for it. It is said that its suggestion on spread of 
hours, which according to the witness Mr Bengough 
would produce a saving of .7 of one per cent, would be 
enough: given the circumstances — to make what the 
Company considers to be a proper offset. 

Mr Cooke further argues that in respect of 
amendment to the award, and particularly the spread of 
hours, there is nothing, which ought to bind the 
Company to arrangements which have been made by 
the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia elsewhere nor should it be 
of too great significance that the greatest spread of 
hours agreed anywhere has been 6.30 a.m. to 6.00 p.m. 
The Company submitted that it has worked diligently to 
look at the offsets that are available and it cannot find 
any more. It also says it has a concern the balance of its 
workforce, represented by another Union which made a 
second tier agreement back in February 1988, might be 
concerned that it had given more than the Metal Trades 
Unions have asked to give, if the increase of two per cent 
is awarded. 

For the Unions' part, their position is similarly clear. 
Mr Handmer pointed out that the Company has what 
can be described as a unique set of work practices so far 
as multi-skilling is concerned with its current metal 
trades workforce who already work across trades and 
some traditional demarcation lines in a way which does 
not occur in very many other places. Even though the 
site at Useless Loop is an isolated environment, 
nevertheless, that is an important piece of history, 
according to Mr Handmer, and the Commisison ought 
to be aware of It. He said that attempts have been made 
by the Unions to settle the issues. This had been in 
accordance with the standards which were laid down by 
Deputy President Keogh in the Federal Metal Trades 
case, (C No. 1180 of 1987). Reference was made to the 
statement by the Deputy President before the 
amendment to the award occurred, particularly the 
guidelines he felt the parties ought to adopt when 
conducting their negotiations, referring to the global 
issues to be looked at and then onto the enterprise 
issues. Mr Handmer went on to say that consonant with 
the types of suggestions which had been made by 
Deputy President Keogh, the Union had suggested 

things of both a global and an enterpirse nature. They 
suggested a consultative committee, productivity based, 
as an instrument which might be of use to the enterprise. 
If offered an increase in the spread of hours, the current 
spread of hours being 7.00 a.m. to 5.30 p.m., the metal 
workers offering 6.30 a.m. to 6.00 p.m., an increase of an 
hour and a half; the type of increase that had been 
found to be satisfactoiy in many other places. He said 
there had been a consistent series of attempts made to 
get a resolution to the matter and he called evidence 
from Mr Calvert, who is the organiser from the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia responsible for the area in which 
the operation takes place. He told the Commission of 
the detail of the negotiations that he had enetered into. 
They had been lengthy and he had tried all manner of 
things to get a resolution. He was particular that the very 
best endeavours had been made to seek a resolution. 

The only other part of the argument which needs to be 
recited is the question of date of operation of any 
increase. Mr Cooke rightly referred the Commission to 
the commands of the guidelines. He indicated, as did 
Mr Handmer, that the Commission, sitting singly under 
the current Wage Principles regime, can look at the 
issues that are still residual under the Restructuring and 
Efficiency Principle and can make awards. He also 
indicated that the Commission in Court Session had 
made some rules concerning spacing of any increase 
which might happen under the Restructuring and 
Efficiency Principle as opposed to increases recently 
granted, on 8 September, under the current 
Principles. 

The only further background that needs observation 
from me is that this Company, of my own knowledge, in 
its area of operations, has a particular type of method of 
operation which is extremely efficient, that its 
workforce have good communications with their 
management and have had so for a long time. It is the 
type of situation that has occurred in other places and 
during Restructuring and Efficiency Principle cases 
this question of efficient operations has had to be 
addressed. 

It was done so in the General Motors Holden case 
where Smith C. was looking at the broad range of 
awards which were in existence and covering workers 
employed at General Motors Holden. He had received 
submissions in respect of the salaried group because it 
appeared that the salaried workers — just one of eight 
groups of workers — were in a situation where their 
work was extremely efficient and they were unable to 
find the same types of offsets that other people in the 
operation had been able to find. When representing 

• their views the ACTU had made a submission that in 
relation to access to the full four per cent under the 
second tier there did not need to be a dependence on the 
number of offsets but more upon the quality of the 
agreement as such and that the nature of negotiations 
under the second tier were quite different from 
productivity bargaining which had characterised 
reductions in hours of work, where there was a straight 
accounting of a value of what you give, for what you 
get. 

The ACTU argued that it was clear that the salaried 
employees of General Motors had not engaged in any 
restrictive work practices, had co-operated in 
productivity improvement and that if they had done 
those things, that is conduct that ought be recognised 
under the Restructuring and Efficiency Principle and it 
was legitimate to include that past behaviour as forming 
part of the agreement. The Commissioner hearing the 
matter had indicated that this was an extremely difficult 
area insofar as the construction of the Principles was 
concerned because clearly it would be wrong, because 
the Commissioner did not want to be perceived as 
constructing Principles of wage and salary 
determination which rewarded the inefficient and 
punished the efficient. 
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Commissioner Smith then went on to analyse that 
proposition in his Decision. He said first:— 

It is clear that, restructuring and efficiency 
improvements which occurred prior to the intro- 
duction of the Principle are not directly relevant 
(but)... The level of efficiency of an enterprise and 
the attitudes of employees may be relevant to the 
final assessment of the quantum of any increase, 
but it does not of itself justify an increase in the first 
place. (Print G9683 p. 5.) 

So it was relevant to consider it in a final assessment 
but it is not something that you should base an increase 
upon. So it becomes a factor to be looked at. 

He further opined that:— 
Secondly, unlike the previous approach to 

productivity bargaining the operation of the 
Restructuring and Efficiency Principle did not 
involve the "mathematical approach". (Print 
G9683 p. 5.) 

He put that in parenthesis. He said that therefore it 
did not operate on the basis of employees giving one per 
cent to gain one per cent. He said finally that the 
Restructuring and Efficiency Principle was not the only 
Principle under which the second tier had influence. 

Following through his Decision, he then went on to 
consider some arguments that had been placed on 
behalf of the Union. They were three in number and 
that because the Commission had expresed concern 
about this area of salaried employment the Union 
advocate said there were a number of tests which were 
relevant in assessing "whether you should get a full four 
per cent or a part four per cent" and whether the full four 
per cent was warranted. The advocate — essentially 
proposed three tests. He said that agreements should 
demonstrate that a change of attitude had occurred. 
Now the Commission said, in response to that, that 
where the parties can demonstrate they are interested in 
the prosperity of the industry, of the enterprise, as the 
cornerstone of any agreement then that captures the 
essence and the spirit of the Restructuring and 
Efficiency Principle. He went on in his Decision to cite 
support for that proposition from the 10 March 
National Wage Case Decision. It was his view that if 
objectives to achieve change and improve efficiency, 
enhance productivity were generally consistent, as they 
have been in the current case, then if those objectives 
are set by both the management and the employees — 
then of course a change of attitude would not be 
necessary because people were already attuned to 
proper running of the organisation and that is 
something that should be taken in account. 

The second leg of the argument was that it should be 
demonstrated that genuine negotiations had taken 
place and that although that was an extension of the 
first argument, if the Commisison was sure that the 
parties were prepared to address hard issues then that 
was another thing which would go into the mix. 

Finally, it was proposed that the agreement must 
represent the best result having regard to the needs of 
the enterprise and the circumstances of the particular 
case. 

The Commisison went on to examine that 
proposition. I suppose in summary his position was that 
the Restructuring and Efficiency Principle should not 
be a 'fast track' to get a four per cent increase in wages 
and salaries and it would not be possible, for example, 
to extend the argument put on the third point so that 
where the parties elected to go forward under the 
Restructuring and Efficiency Principle and there were 
no gains, and that therefore was the best possible result, 
they shold get four per cent. He also stated that the 
Principle rejects the mathematical approach cited 
under the National Wage Bench which said it should be 
clear that the Principle is not intended to operate on the 
assumption that there must be a return to employees of 
benefits commensurate with the value of changes to the 
employer. 

That, he says, was a rejection by the Bench of the 
mathematical approach and it would work both ways. 
He lumped that all together and then said that the test of 
the best possible result — and that is what he called all 
of this; is obviously a matter for judgment. He said even 
so, it has to be understood that this test is totally 
consistent with the giving up of work practices far in 
excess of the value of four percent in wage increases and 
the Commission had to be satisfied that the 
opportunities presented to both employers and 
employees are fully utilised because to do otherwise 
would defeat the economic and industrial imperatives 
contained in the Principle. 

That is why I mentioned earlier, during submissions, 
that this case has come to be known as the 'best 
endeavours' case and it is important that if these types of 
almost esoteric tests are to be used, the Commission 
must be satisfied that the parties have tried to fully 
utilise everything that is available because if not it 
would defeat the imperatives of the Principle. 

I have earlier outlined what has happened in this 
particular exercise. It has been of long duration and I 
am satisfied that the parties have tried, as much as they 
can, to reach a proper result in the circumstances. I 
think that a proper result will arise if the Commission 
were to order that the spread of hours become part of the 
arrangement to the extent of the offer of the AMWSU. 
To do' more would be to vary a standard award 
condition without sufficient inquiry and it would be 
wrong of me to do so. It would also be wrong, I think, to 
deny the metal workers, who are employed by the Joint 
Venture, of a wage increase which has gone, can I say 
with full frankness, to much less worthy cases than the 
employees of Shark Bay Salt. 

That does not mean that the proper tests should not 
be applied because less worthy people have got it. Here 
is a group of people who operate under a management 
which I know has their best interests at heart; a 
management that operates an extremely efficient 
operation with a workforce that has co-operated fully 
with that concept of work practice. To use the 
Restructuring and Efficiency Principle to only reward 
the inefficient would not be fair, hence the 
Commission's intention to penalise the efficient and 
punish the efficient as long as the best endeavours are 
made to get a proper resolution of the matter. 

I think those endeavours have been made. I would 
intend to grant a further increase of two per cent. 

Concerning the date of operation, that must be kept 
in its context too. Clearly, as Mr Cooke so rightly 
pointed out, the commands on the Commission are to 
ensure that the economic impact is lessened and the 
dicta, that he stated is against the background that an 
individual Commissioner in each case will consider the 
circumstances. What are the circumstances? We have 
the Company being concerned, on the one hand, that 
part of its workforce who have traded some other thing 
might react about the grant of two per cent to someone 
else who may not have traded the same things and there 
could be an industrial relations result from that. 

The reflection I make about that is that since 
February this year you have had a group of people who 
have not had the increase. There has been no industrial 
relations result over that except for one incident, I 
believe, and then that incident not involving the 
workforce that had already got the money. 

I think it will be appreciated by the workforce now 
that there has been a long gap between the time that the 
production workers got the increase and the metal 
workers have caught up, if one can put it in that way. 
These negotiations have gone on for a long time and 
even though the Company, as Mr Cooke rightly 
riposted — that the Company has not had the benefit of 
any offset. Even though that might be so, it has had the 
intangible benefits, or the benefits of this efficient 
operation for which it is partly responsible, I must 
concede, and that operation has continued. 
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I think that the quantum of the increase will not 
create an economic hardship for the Company if I were 
to grant it from today's date, and I so do. 

Appearances: Mr P.J. Cooke appeared for the 
Applicant. 

Mr R.W. Handmer appeared for the Respondent. 

2. Clause 25.—Wages: Delete subclauses (1), (2) and 
(3) of this clause and insert in lieu thereof:— 

(1) The minimum weekly rates payable to adult 
employees covered by this Order shall be as 
follows: 

Rate Per Week 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Matter Referred. 
Shark Bay Salt Joint Venture 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others. 
No. CR612 of 1988. 

SALT PRODUCTION AND PROCESSING, 
SHARK BAY SALT JOINT VENTURE, 

GYPSUM PRODUCTION AND PROCESSING, 
AGNEW CLOUGH LTD, USELESS LOOP 

ORDER No. 874 of 1988. 
Maintenance Tradesmen Mining — Salt 

COMMISSIONER J.F. GREGOR. 
9th day of November 1988. 

Order. 
HAVING heard Mr P.J. Cooke on behalf of the 
Applicant and Mr R.W. Handmer on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Salt Production and Processing, Shark 
Bay Salt Joint Venture, Gypsum Production and 
Processing, Agnew Clough Ltd, Useless Loop 
Order No. 874 of 1988 be varied in accordance with 
the following Schedule. 

Commissioner. 

Schedule. 
1. Clause 11.—Hours: Delete subclause (1) of this 

clause and insert in lieu thereof:— 
(1) Day Employees. 

(a) The ordinary hours of work of day 
employees — 

(i) shall be 40 hours per week; 
(ii) shall be worked in five days of not 

more than eight hours per day, 
Monday to Friday inclusive; 

(iii) shall, subject to the provisions of 
paragraph (b) of this subclause, 
start not earlier than 6.30 a.m. and 
end no later than 6.00 p.m. each 
day; 

(iv) shall be worked consecutively 
each day, except for a meal interval 
that shall not exceed one hour; 

(v) the first eight hours worked 
between 6.30 a.m. and 6.00 p.m. 
shall be deemed to be ordinary 
hours. 

(b) Starting times prior to 6.30 a.m. and 
finishing times later than 6.00 p.m. may 
be fixed by agreement between the 
employer, the union or unions and 
employees concerned. 

Tradesman 410.10 420.10 
Includes — 

Fitter 
Fitter and Turner 
Motor Mechanic 
First Class Machinist 
Boilermaker 
Plant Mechanic 
Refrigeration Fitter 
Electrical Fitter 
Automotive Electrical Fitter 
First Class Welder 

Carpenter 410.10 420.10 
Plumber 410.10 420.10 
Tool Storeman 358.30 368.30 
Trades Assistant 339.50 349.50 
Labourer 319.10 329.10 
General Hand 1 299.70 309.70 
General Hand 2 306.80 316.80 
General Hand 3 313.90 323.90 
Process Operator I 321.40 331.40 
Process Operator 2 327.20 337.20 
Plant Operator 1 340.10 350.10 
Plant Operator 2 345.20 355.20 
Plant Operator 3 355.20 365.20 
Plant Operator 4 361.40 371.40 
Plant Operator 5 366.50 376.50 
Plant Operator 6 374.70 384.70 
Experienced Cook 373.% 383.90 
Cook 327.20 337.20 
Mess Attendant 299.70 309.70 
Laboratory Attendant 388.30 398.30 

(2) Leading Hand: In addition to the 
appropriate total wage prescribed in subclause (1) 
of this clause, a Leading Hand shall be paid — 

$ 
(a) If placed in charge of not less 

than three and not more than 
10 other employees 13.70 

(b) If placed in charge of more than 
10 and not more than 20 
other employees 20.70 

(c) If placed in charge of more than 
20 other employees 26.80 

(3) Engine Driving Classifications: 
(a) Internal Combustion 

Engine Driver 373.60 391.10 
(b) Mobile Crane Driver — 

Lifting capacity over 
five tonnes but not 
exceeding 10 tonnes 350.20 367.20 

(c) Additions to wage rates 
prescribed in subclause 
(3) of this clause shall 
apply to an Engine Driver 
as hereinafter specified— 

$ 
(i) attending to refrigeration 

and/or air compressor 
or compressors 16.80 

(ii) attending to an electric 
generator or dynamo 
exceeding lOkW capacity 16.80 

(iii) attending to switchboard 
where the generating 
capacity is 350kW or 
over 5.30 

(iv) attending to a boiler or 
boilers 16.80 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Dispute referred for hearing and 

determination. 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers and Others 
and 

Base Metals Unit (Cadjebut Mine). 
No. CR1310 of 1988. 

Various Mining—Lead Zinc 
COMMISSIONER I.E. GREGOR. 

16th day of February 1989. 
First Award — Matters for Determination in 

accordance with Wage Principles — jurisdiction to 
make an Award concerning sickness and accident 
benefits — determination made. 

Reasons for Decision. 
THE COMMISSIONER: The matter for 
determination comes before the Commission in 
somewhat unusual circumstances which arise as 
follows. The Respondent has developed a zinc-lead 
deposit at Cadjebut at a location approximately 80 km 
south-east of Fitzroy Crossing in the Kimberley area of 
Western Australia. Construction of the mine 
commenced in March 1987 and was completed in 
January 1988. Production commenced in February 
1988 with the first shipment of zinc concentrates being 
made on 28 June 1988. The mineralisation upon which 
the mine is based is contained in gently dipping 
dolmitised limestone sediments with an ore body width 
of between 60 to 120 m. There are reserves of 
approximately 3.5 million tonnes and production is 
planned on at 320,000 tonnes of ore per annum giving a 
mine life of eight years. Mining operations are 
underground using conventional room and pillar 
sloping. The ore is then beneficiated using 
conventional crushing, grinding and flotation methods 
to produce separate zinc and lead sulphide 
concentrates. The owner has chosen not to build a 
township to support the property, instead the wages 
workforce have been recruited from regional 
Kimberley townships. The majority coming from 
Broome while others come from Kununurra, Derby 
and Fitzroy Crossing. These workers attend for duty on 
a fly-in fly-out basis. The mine, mill and service 
maintenance employees work on a one week on, one 
week off roster. It is intended that the mine and mill run 
continuously on two x 12 hour shifts. To perform the 
work there are 74 employees who would be subject to 
any Order issued by the Commission. That workforce 
consists of 35 mill and service workers, 10 mechanical 
tradesmen, four electricians and 25 underground 
workers. r 

By agreement the parties entered into an interim code 
of conditions. They informally advised the 
Commission of their intentions in this respect and the 
arrangement was secured between them on the basis 
that in due course they were; to apply to the Commission 
for an Award to cover the operations. For the most part 
that Award has been agreed by consent and will be 
subject to a separate application. However it became 
necessary for the parties to obtain the Commission's 
decision on three major areas of disagreement, they 
being claims for a sickness and accident benefit 
scheme, annual leave travel benefits and wage rates. 
The Commission has been advised that it is the parties' 
intention to seek the inclusion into their consent 
document of the result of the determination which will 
be made by the Commission on these three issues. 

From my understanding of the various arguments 
put by the parties they have a disagreement as to the 
effect of Principle 10 of the Wage Principles which 
requires that in the making of a first Award the main 
consideration is to be existing rates and conditions. 

That principle is based on the writing of Commissioner 
Porteous in the case usually known as the General 
Clerks' Northern Territory Award Case (Print B701) 
where the learned Commissioner accepted the 
proposition that any new Award should be based on 
existing rates (110 CAR 900). It is relevant to observe 
that the Commissioner's reasons show that he 
considered the implications of the applicability of a 
number of different Awards which had been suggested 
to him during the case. He had regard to the Clerks' 
South Australian Award and Clerical Award with 
application in the Australian Capital Territory. But 
eventually he chose to adopt the classifications and 
margins for clerks based on a New South Wales Award. 
In doing so it is clear that he selected a comparison 
based on existing rates which were reasonable in the 
circumstances. In other words he did not bind himself 
to a specific industry which was of necessity the s ame as 
the industry with which he was dealing at the time. In 
doing so he was acting consistent with the dicta of 
Sheldon J. in the Crown Employers '(Electrical 
Inspectors — Government Architects Branch — 
Department of Public Works) Award (67 NSW AR 513) 
where Sheldon J. referred to the Metalliferous miners 
Case (27 NSW AR 466) which established the now 
accepted principle that: 

The rate of pay awarded in one industry is not 
accepted as a guide to the rate to be awarded in 
another unless the tribunal is satisfied that the 
work done in each is fairly comparable. 

In his own writing Sheldon J. observed that the 
Metalliferous miners Case precluded the adoption of 
rates from other Awards when the comparison is not 
one of like because he regarded such rates as unsure 
guides to a sound conclusion. However this did not 
mean that other work, even when the relationship is 
only partial, is valueless when making a conclusion. 

These views have been cited with approval by the Full 
Bench in Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous WA 
Branch, Appellant and National Parks Authority of 
Western Australia, respondent (63 WAIG 1539). 

In my view this dicta provides the answer to the 
questions addressed by the parties concerning where 
comparisons should be made. It is therefore not a 
question of looking at provisions in particular 
industries selecting the best of those and using the 
principle on the basis that the Commission in the 
instant proceeding should grant similar conditions. 
What is necessary is an assessment of what is 
reasonable given all of the extant circumstances. It is 
against this background that I have applied myself to 
the submissions put. 

The claims can be divided conveniently as follows. 
Sickness and accident claim, claim for semce pay, 
annual leave travel assistance and claims involving 
rates of pay and allowances. Addressing those claims 
seriatum, first the Unions' submission concerning the 
sickness and accident policy is based upon the 
proposition that such schemes exist in three major iron 
ore industry company conditions by consent and were 
flowed by a Decision of Collier C. (60 WAIG 1008) to the 
operations of the then Dampier Mining Company at 
Cockatoo and Koolan Islands. That Award was made 
with'the authority of the Commission in Court Session 
and granted on a comparative basis with the rest of the 
iron ore industry. Subsequent to that, during 
negotiations which led to the Argyle Award cover, the 
employer in question was reluctant to introduce the 
sickness and accident scheme and consequently the 
mine commenced production without a scheme in 
place. However the Unions say that two months after 
the commencement of operations an agreement was 
reached to introduce a sickness and accident scheme 
and it is that scheme upon which they model their claim 
against the respondent in these proceedings. The detail 
of the scheme was submitted to the Commission and 
can be seen as part of the record in Exhibit Bl. 
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It is on a similar basis that the Unions made 
submissions concerning their claim for service pay. It 
was said that there is experience of a payment of service 
pay in the iron ore and salt industries and at the Telfer 
gold mine but apart from that, a number of other 
Awards, particularly those covering government 
employment contain similar provisions, however there 
was no substantial reliance placed upon non-mining 
industry instances of payments of service pay. 
Reference was made in particular to the Awards 
covering the operations of the Hamersley Iron 
Company, Mt Newman Mining Company and the 
Dampier Salt Company. The claim was said to create a 
scheme of payments similar to those existing at these 
companies and they in turn are similar to those existing 
at Goldsworthy, Koolan Island and Telfer. 

Attention was then turned to the claim for travel 
assistance. The Commission was told that the scheme 
was introduced for workers in isolated areas many years 
ago to provide for them and their families, the 
opportunity to proceed from their job location to the 
nearest capital city for the purpose of annual leave. It is 
a provision which exists in all iron ore and salt industry 
Awards in the Pilbara, and government Awards above 
the 26 degrees north latitude also include some sort of 
travel assistance provisions for annual leave. An 
attempt was made to distinguish the situation of Argyle 
workers who live in Perth and operate on a fly-in fly-out 
basis and Cadjebut workers who live in Broome, 
Kununurra, Wyndham or Derby and who commute 
from those towns to the job at Cadjebut. It was 
submitted that like workers who live and work at 
Koolan Island or in the Pilbara in the iron ore or salt 
industries, Cadjebut workers who live in the regional 
towns mentioned should be entitled to travel assistance. 
Attention was then turned to the provisions for travel 
assistance in various Awards. However no other 
submissions were made concerning the merit of the 
particular claim, other than to say that some of the 
workers who are employed at Cadjebut relocated 
themselves from towns and employment where they 
were entitled to the payment of annual travel assistance 
and therefore should retain similar entitlements. 

The Unions' submissions were concluded with an 
address from Mr Murie on behalf of all of the 
Applicants on the question of wage rates and those 
claims which attract money payments. Mr Murie's 
submissions scanned the arrangements between the 
parties and he exhibited to the Commission in Exhibit 
Ml the Cadjebut Project Interim Code of Conditions 
and a document which outlined those conditions in 
Exhibit M2. He explained the effect of those documents 
and the pay rates and amounts produced by them. He 
gave attention to what he said was an interim offer 
which was said to have been made to workers to attract 
them to the area. The details of that information are in 
Exhibit M3. He also described to the Commission, with 
the assistance of the figures in Exhibit M4, the wage 
rates and allowances payable on 5 December 1988. 
Introduction of this information attracted some 
challenge from the Respondent as it was a document 
which was intended for use during negotiation. The 
Union response to the objection was to withdraw the 
Exhibit. It was said that during negotiation it was agreed 
between the parties that on matters other than money, 
the classification structure for electricians would be the 
traditional structure as an alternative to the progressive 
classification structure as used at Argyle. A different 
position was taken concerning mill workers. The 
aspirations of the parties concerning the type of 
classification structure they require at Cadjebut were 
then demonstrated to the Commission and individual 
allowances of the money claim were canvassed. These 
included a living away from home allowance, a 
commute inconvenience allowance and a site disability 
allowance for all disabilities, the total of the claim being 
$147 per cycle. It was said that that claim soaked up the 
production bonus which had previously been agreed, 
that amount being $85.00. The current nightshift 

allowances of $11.56 were said to be agreed, but a claim 
was made for a standby allowance for electricians of 
$150 per cycle for every cycle on which a worker was 
asked to hold himself in readiness. A claim for a tool 
allowance for tradespeople of $16.80 per cycle all 
purpose was also described as was a claim for a licence 
allowance for electricians of $11.40 per cycle. 

In support of this Mr Murie canvassed rates payable 
in the mining industry, particularly in the iron ore 
industry, and a number of exhibits were submitted to 
support the submissions. The Union's submissions 
were completed by Mr Parsons making submissions 
concerning the mill workers. Suffice to say that the 
thrust of the submissions was along the same lines as 
those of Mr Murie concerning the justification for the 
claim, but there was detailed description of the various 
grades which would be occupied by employees under 
the classification proposed at Cadjebut, that scheme 
having as its basis the type of scheme in place at the 
Argyle Diamond Mines. 

The employer's submissions made by Mr McGuiness 
were detailed and thorough, much of the argument 
going to the rules needed to be followed by the 
Commission. However in view of the reference I have 
made to the basic premises to be applied in this 
Decision it is unnecessary for me to recite those 
submissions on that aspect in detail. Suffice it to say that 
the Respondent's position is that it is not appropriate 
when applying the rules that particular relevance be 
given to either the iron ore or the salt industry. The 
operation of a zinc-lead mine at Fitzroy Crossing is a 
fly-in and fly-out work arrangement, it is a small 
project, it has more in common with similar properties 
m the Northern Territory and in New South Wales. The 
problem with direct comparison being made with those 
two properties was that they were not fly-in fly-out, so all 
in all it is probably more appropriate that a reasonable 
comparison could be the Argyle Diamond project, but 
again that could only be used as a reasonable guide. 

Turning to the individual matters for claim, the 
Respondent says that the sickness and accident benefit 
scheme should not be enforced by an Order of the 
Commission because firstly the Commission has no 
jurisdiction to do so. The thrust of this proposition is 
that the issue does not fall within the scope of the 
definition of industrial matter, but even if the 
Commission found against the Respondent in that 
respect there is no merit in the claim because need has 
not been demonstrated by the Applicants. Similar 
arguments were made in respect to service pay, it being 
the proposition of the Respondent that the type of 
money payments suggested by it include within them 
the notional effect of service pay and to award service 
pay there would be in effect a double counting. In 
respect to annual leave travel assistance the 
Respondent's strong submission is that the Cadjebut 
mine is distinguishable from all of the other areas upon 
which the Unions rely because it is a fly-in fly-out and in 
effect the Company, by transporting workers to their 
home at the conclusion of each swing, is already 
meeting the requirement to return them to their homes. 
It further suggests in no other industry that uses the fly- 
in fly-out is there any travel assistance provision, either 
by consent or by an Award of the Commission. Finally 
on the question of wage rates and allowances, detailed 
submissions were made that the derivation of the 
figures presented by the Company and described in 
Exhibits L3 and L4, produce payments which are fair 
and reasonable in the circumstances and which take 
into account all remuneration that should be properly 
made given the location of the project and its particular 
requirements. 

I must assess the competing arguments primarily 
against the background that I have set out above 
concerning the Wage Principles. My analysis appears 
later, however first I turn my attention to the submission 
by the Respondent that there is no jurisdiction to deal 
with the claim for sickness and accident benefits. Mr 
McGuiness relies particularly on the Decision in 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1183 

Clancy v. Butchers Union (1904) (1 CLR 181) and some 
following cases for his suggestion that there is some 
limitation in the definition of industrial matter which 
would proscribe the Commission's jurisdiction. There 
has been a body of case law which follows that 
Decision, some of it mentioned by Mr McGuiness. 
However he did not draw my attention to the Decision 
of the High Court in re Cram, Constituting the Local 
Coal Authority Northern District ex pane New South 
Wales Colliery Proprietors Association Limited (72 
ALR 161) where the High Court has given attention to 
the broader scope to be given to industrial matters. The 
text of the unanimous Decision of their Honours 
mentions the comments of O'Connor J. in Clancy v. 
Butcher Shop Employees (supra) and describes the 
narrow interpretation of the definition used in that case. 
The Decision then traces the succeeding case law and 
the following writing encapsulates the change which 
has occurred over that period:— 

To make this point, we return to the statement 
already quoted by O'Connor J. in Clancy p. 207. 
That statement probably echoes in some respects 
what was received doctrine at that earlier time — 
that it was a prerogative of management to decide 
how a business enterprise should operate and 
whom it should employ, without the workforce 
having any stake in the making of such decisions. 
In that climate of opinion, disputes about the 
making of such decisions, despite their impact on 
working conditions and work to be done, might not 
necessarily be regarded as industrial matters 
susceptible of resolution by industrial arbitration. 
Over the years that climate of opinion has changed 
quite radically, perhaps partly as a result of the 
extended definition of 'industrial matters" in 
section 4 of the Conciliation and Arbitration Act 
and partly as a result of a change in community 
attitudes to the relationship between employer and 
employee, (supra) 

and further 
Many management decisions, once viewed as a 

sole prerogative of management are now correctly 
seen as affecting the relationship of employer and 
employee constituting an 'industrial matter'." 
(supra) 

Upon this dicta I have no doubt that the Commission 
has jurisdiction to make Orders concerning sickness 
and accident benefits. However the question of merit 
still has to be determined. The concept is not one of wide 
industrial usage, it could not be said to be a standard 
particularly in the context of the First Award Principle 
of adopting as it does, existing conditions across a target 
area of reasonable comparison. It exists in the iron ore 
industry, in three of the Companies by consent, and in 
the fourth following arbitration by Collier C. (supra) in 
circumstances where he made an award purely on a 
comparative basis with other iron ore Companies, that 
award following a long dispute. Any other occurrence of 
the scheme in Awards or Orders of the Commission has 
been by consent. I must therefore rely upon the 
submissions of the Unions concerning merit. No 
evidence was called to support the claim, it is the 
presecutors duty to make its case and discharge the 
onus of proof. That has not occurred in this instance 
and the Order to issue will not contain the provision for 
a sickness and accident benefit scheme. 

I have carefully analysed the arguments put 
concerning the claim for service pay. Service pay 
schemes are particularly suited to long term operations 
as evidenced by the areas of which they operate in the 
iron ore industry with mine life expected to be almost 
indefinite. That is not the circumstance at Cadjebut, 
this is a short term project and in any event I am 
prepared to accept that the type of classification 
structure proposed and agreed by the parties contains 
within it elements of service pay and it is more 
appropriate that service be combined with training as is 
proposed and the reward for extended service be 

composite upon training. For that reason the service 
pay expressed separately is inappropriate in the 
circumstances and the claim will be dismissed. 

Concerning annual leave travel assistance the 
workforce is clearly distinguishable from those which 
enjoy annual leave travel assistance. It is typical to a 
workforce in any fly-in fly-out operation. I do not accept 
that the Respondent has a responsibility to ensure that 
persons who have opted to make their place of 
residence in the Kimberley be given subsidised travel 
each year to a capital city. The workforce is not itinerant 
and the reasons which have led other Respondents in 
the mining industry and remote areas to grant annual 
leave travel assistance do not seem to me to be 
applicable to the circumstances experienced by 
workers employed at Cadjebut. As 1 understand the 
principle upon which travel assistance is based, it is to 
allow workers to have a break from their work 
environment, not necessarily to have a 'holiday' in a 
capital city. The whole thrust of the travel assistance 
schemes is to assist workers to remove themselves from 
their place of work and its environs. That principle, if it 
be right does not apply in these circumstances and 
there being no other merit grounds advanced I cannot 
see that there are grounds to make the Order requested 
by the Applicants. 

It now remains for me to examine the money and 
allowance claims. It is first necessary that I make some 
observations concerning the Cadjebut operations. 
These observations are necessary because it is against 
this background that I am prepared to order the rates set 
out in the Minutes of Proposed Order, applying, of 
course, the First Award Principle which has been 
described above. That principle however must be 
applied using reasonable comparisons to the situation 
where the work takes place. Inspections were carried 
out on the property and evidence was heard from the 
manager and another officer of the company. It is 
proper that I observe that over a number of years I have 
attended many remote mine sites in most parts of the 
country and am able to make comparisons. From my 
observations at Cadjebut it appears to me that the 
property has been developed to a strict budget. That is 
the prerogative of the Owner, howeyer he is also 
responsible for effects which arise, particularly from a 
man-management point of view from the 
circumstances which exist at his creation. The living 
accommodation on site can only be described as 
adequate for human needs. The standard of living 
facilities is more akin to construction camp 
accommodation of some five to eight years ago than to a 
modern mine. Therefore in terms of living conditions if 
a scale could be drawn, the Cadjebut accommodation 
would be on the bottom of the parameter with the 
Argyle accommodation being on the luxurious top end 
of the parameter. This is not to say, and should not be 
read as meaning that wage rates should be influenced to 
a marked degree by the type of accommodation which Is 
provided although it is a factor which ought to be 
considered. However it is also a factor which can be 
removed by decision-making of the owner to up-grade 
facilities available to the workforce. The other issue 
which is immediately apparent to a visitor to the 
property is the manning level in the workforce, 
particularly in the areas of maintenance tradesmen and 
specifically concerning electricians. It appears from the 
evidence of Mr Thomas, the Mine Manager, that in 
respect to the provision of electrical services in an 
emergency basis that the perception of reasonable call- 
out when a worker is already obliged to work a 12 hour 
shift is for a person to be available for the backshift on 
three or four of the days during each swing. That is in my 
view not a reasonable request to make of any worker 
considering the long hours that are necessary to be 
worked. Again this is not a matter which can be 
compensated for in money terms. It is an issue which 
goes into the mix of contributing to successful human 
relations in an operation. The standard of 
accommodation and the level of manning contribute to 
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stability in the workforce and hence lower turn-over. I 
make these observations as I believe the issues are 
worthy of urgent consideration by the Owner. 

In the Order that I will make covering the money and 
allowances claims I have taken into account a 
reasonable comparison with the Argyle operation. That 
does not mean that the Argyle rates have been adopted. 
It is an indicator that the type of operation, its location 
and the duties to be performed at Cadjebut on a 
reasonable basis ought be compensated in the matter 
set out in the Minutes. The parties will see included in 
the Minutes the provision for the Cadjebut project 
location allowance which will be an amount of $23.20 
per week. The amount is based on location allowance in 
the Section 50 Order of 24 June 1988 (68 WAIG 1686) 
and as in accordance with Alternative (1) described in 
Exhibit L82. Concerning the call-out allowance for 
electricians, the Commission will order a sum of $20.00 
per nightshift upon which a worker is required to hold 
himself available for call-out, that figure to stand alone 
from the normal call-out payment when the employer 
exercises the right. I have not accepted the invitation by 
the Applicants to consolidate allowances, there will be 
separate allowances as follows. A Cadjebut allowance 
to take into account location, site disability and 
commuting, however the existing payment for 
travelling time will continue. A shift allowance of $12.02 
per shift, tool allowance of $8.40 per work cycle and 
electrical trades persons allowance of $ 11.40. The rates I 
have fixed include four per cent as a second tier 
adjustment and three per cent as the first part of 
introduction of the Structural Efficiency Principle. The 
three per cent will be subject to the giving of the 
necessary commitments at the Speaking to the Minutes, 
and it follows that the balance of the decision of the 
Commission in Court Session of 8 September 1988 will 
then become available. In the circumstances because of 
the long delays it is equitable that the workforce receive 
the second instalment in three months and the Order so 
provides. 

Appearances: Mr J. Murie appeared on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch). 

Mr R. Parsons appeared on behalf of The Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers. 

Mr D. Bartlem appeared on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. 

Mr L. McGuiness and with him Mr M. Thomas 
appeared on behalf of the Respondent. 

(b) Cadjebut Allowance: A flat allowance of $88.40 
per work cycle shall be paid to each employee. In the 
case of an employee with dependants (as defined) who 
are living with him, or her, this allowance shall be a flat 
amount of $112.50 per work cycle. This allowance takes 
into account location, site disability and commuting to 
and from the Cadjebut minesite. 

(c) Shift Allowance: An employee shall, in addition 
to his or her ordinary rate, be paid $12.02 per shift of 12 
hours when on night shift. 

(d) Tool Allowance: 
(i) Where an employer does not provide a 

tradesperson with the tools ordinarily 
required by that tradesperson in the 
performance of his/her work as a tradesperson 
the employer shall pay a tool allowance of 
$8.40 per work cycle for the purpose of such 
tradesperson supplying and maintaining 
tools ordinarily required in the performance 
of his/her work as a tradesperson. 

(ii) Any tool allowance paid pursuant to 
subparagraph (i) of this paragraph shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this clause. 

(iii) The employer shall provide for the use of 
tradespersons all necessary power tools, 
special purpose tools and precision 
measuring instruments. 

(e) Electrical Tradespersons Allowance: An 
electrical tradesperson who, in addition to satisfactorily 
completing an apprenticeship to his/her trade holds by 
external examination a current "A" or "B" licence 
issued pursuant to the State Energy Commission Act 
shall be paid an all purpose allowance of $11.40 per 
cycle. An electrical tradesperson who holds an 
electrical installers licence shall be paid $11.40 all 
purpose in addition to his base rate in any cycle when 
required to use such licence. 

(f) Leading Hand Allowance: Where an employee 
has been appointed as a leading hand in charge of other 
employees, he or she shall receive an amount of 31 cents 
in addition to the base rate for each hour when so 
employed. 

(g) Standby for Call Out Allowance: Where an 
employee, after the completion of his normal shift, is 
required to hold himself in readiness to accept a call out 
on the next succeeding shift he shall be paid $20.00, 
which sum shall stand alone from any payment made 
for any call out which occurs during the off shift. 

Schedule. 
1. Rates of Pay. 

(a) An employee, other than a casual employee, shall 
be paid in accordance with the following schedule. 

A B 

Production 
Mill Operator — Grade 1 9.79 10.05 
Mill Operator — Grade 2 10.25 10.51 
Mill Operator — Grade 3 10.90 11.16 
Mill Operator — Grade 4 11.47 11.73 
Maintenance 
Tradesperson 11.71 11.97 
Electrician—Intermediate 12.15 12.40 
Electrician—Special Class 12.64 12.90 
Column A rates apply from 29 February 1988. 
Column B rates apply from 13 May 1989. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Dispute referred for hearing 

and determination. 
The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others 

and 
Base Metals Unit (Cadjebut Mine). 

No. CR1310 of 1988. 
Various Mining—Lead Zinc 

COMMISSIONER I.E. GREGOR. 
2nd day of March 1989. 

Order. 
HAVING heard Mr J. Murie, Mr R. Parsons and Mr D. 
Bartlem on behalf of the Applicants and Mr L. 
McGuiness and with him Mr M. Thomas on behalf of 
the Respondent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979, doth hereby order:— 

That the Respondent pay to employees who are 
members or who are eligible to be members of the 
Applicant Union rates and allowances in 
accordance with the following Schedule with effect 
from the date hereof except that the rates 
prescribed in Column A of paragraph (a) of Part 1 
of the Schedule shall have effect from the 29th day 
of February 1988 and the rates prescribed in 
Column B of paragraph (a) of Part 1 of the 
Schedule shall have effect from the 13th day of May 
1989. 

(Sgd.) R.N. GREGOR, 
[L.S.] Commissioner. 

2. Classifications. 
Mill Operator Classification 

General 
The general principle with respect to the 

classification is as follows:— 
Mill Operators are employees who have the 

potential to perform a wide variety of operating 
tasks competently. 

Included in all operator classifications will be 
the requirement to perform:— 

(a) basic servicing duties under the general 
supervision of trades employees and to 
assist trades employees as required; 

(b) carry out basic repair tasks requiring the 
use of basic hand tools, for the 
performance of mechanical functions, 
e.g. replacement of wear resistant 
materials; 

(c) operator cranes and perform simple 
lifting and carrying functions using 
prepared slings and standard lifting 
points; 

(d) to recognise and report malfunctions. 
Training will be carried out on the job and will 

involve the carrying out of all the duties required in 
that area of the plant. 

(a) Operators in any classification may be 
required to work in any areas of the plant 
at the discretion of the foreman. However, 
the employer is committed to the 

development and implementation of 
training to extend the skills of employees. 
Employees in each classification will be 
given the opportunity to participate in 
training and advance through the 
classifications and gain additional 
remuneration. However, such 
opportunity for advancement may be 
constrained by production requirements, 
training resources, availability of 
equipment and safety factors. 

(b) Employees successfully assessed as 
competent within a defined area of the 
Mill Department will be required to assist 
in the training of other employees. 

(c) All employees shall on commencement 
within the Mill Department be classified 
as "Mill Operator — Grade One". Where 
the employee has previously been 
employed by the employer within the 
"defined areas" of the Mill Department, 
the employee shall be reinstated to their 
previous classification in accordance 
with the following:— 

(i) Periods of absence up to 12 work 
cycles the employee will be 
reinstated in the classification 
previously employed. Provided 
the employer may require that the 
employee be re-assessed with 
respect to any "defined area within 
the Mill Department" and if the 
criteria is not met, the 
classification will not be 
reinstated. 

(ii) Periods of absence of more than 12 
work cycles the employee shall 
recommence as "Mill Operator — 
Grade One" and shall work for 10 
work cycles and during those 
cycles shall be re-assessed for all 
classifications the employee 
previously was deemed 
competent. The employee shall be 
re-classified where the criteria is 
met. 

Operator Classifications 
Grade 1: Upon commencement of employment the 

employee shall be appointed Mill Operator Grade 1. 
This classification shall be for a minimum period of 20 
complete work cycles, and during this period the 
employee shall be trained and objectively assessed in 
two areas of the plant. 

Provided the employee achieves proficiency in the 
performance of all the duties required to operate these 
two areas of the plant, he/she shall be re-classified as 
Mill Operator Grade 2. 

Grade 2: Upon attainment of Mill Operator Grade 2 
status, the employee shall be trained and objectively 
assessed in a further two areas of the plant. The period 
of training shall be for a minimum of 20 complete work 
cycles. 

Provided the employee achieves proficiency in the 
performance of all the duties required to operate these 
two areas of the plant, he/she shall be re-classified as 
Mill Operator Grade 3. 

Grade 3: Upon attainment of Mill Operator Grade 3 
status, the employee shall be trained and objectively 
assessed in a further two areas of the plant. The period 
of training shall be for a minimum of 20 complete work 
cycles. 

Provided the employee achieves proficiency in the 
performance of all the duties required to operate these 
two areas of the plant, he/she shall be re-classified as 
Mill Operator Grade 4. 



1186 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.I.G. 

Grade 4: Grade 4 operators shall be deemed 
competent to operate all areas of the plant, and may be 
required to do so at the Foreman's direction. 

Mill Operator Leading Hand: Mill Operator Leading 
Hand Classification shall be by appointment by the 
Mill Superintendent. 

Areas of the Plant: Without limitation, the duties 
required to operate each area of the plant are outlined 
below. 

Day Shift Services: Reagent handling: tailgate dam 
monitoring (inc. return water); general plant duties: 
operation of PEL, Massey tractor, forkhft, overhead 
crane. LHD (i.e. prestart checks); reporting; start up or 
shut down of all equipment in section; concentrate 
loading; borefield supply. 

Crushing/screening: Prestart checks; start up and 
shut down of all equipment in section; monitoring and 
reporting; operation of PEL and LHD (inc. prestart 
checks). 

Grinding/classification: Prestart checks; startup and 
shut down of all equipment; routine sampling 
monitoring and necessary actions; reporting; lube 
system alarms; PLC control; balls; grind sizing. 

Concentrate Handling: Thickener operation 
inclusive of underflow pumps, densities, etc; water 
system; filtering system, vacuum; PEL operation; 
weighbridge operation; sampling of truck. 

Flotation: Air control; pulp density control; pH 
control; understanding of reagents and what do they 
do? understanding of grade/recovery relationship; 
control of the flotation circuit; the achievement of 
budgeted concentration recovery and grade. 

Control Room Duties: Start up and shut down of 
plant; understanding the sequence; accurate reporting 
of the whole shift; emergency procedures; call outs; 
liaison with maintenance/other departments; power 
station operation; complete plant operational 
knowledge. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

The Australian Workers' Union, 
West Australian Branch 

Industrial Union of Workers 
and 

BMP Minerals Ltd — BHP-Utah 
Minerals International. 

No. CR10 of 1989. 
Miner Mining 

COMMISSIONER S.A. KENNEDY. 
31st day of March 1989. 

Termination of contract of employment — payment in 
lieu of notice — claim of unfairness — re-employ- 
ment sought — not unfair — claim dismissed. 

Reasons for Decision. 
THIS application was filed pursuant to section 44 of the 
Industrial Relations Act 1979. By it the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers (hereinafter the Union) claims that 
one of its members, Mr John Cannon, was unfairly 
dismissed from his employment by BHP Minerals Ltd 
— BHP Utah Minerals International (hereinafter the 
Company). It seeks an Order from the Commission that 
the Company re-employ Cannon with no loss of 
contractual entitlements for the period from his 
dismissal to any re-employment. 

Cannon was employed at the respondent Company's 
zinc mining operations at Cadjebut in the Kimberley 
region of Western Australia. He was employed initially 
as a mine hand and at the time of dismissal on the 26th 
day of October 1988 he had been employed by the 
Company for a period of approximately 10 months. The 
contract of employment was on a weekly basis with its 
termination to be by way of seven days" notice or 
payment in lieu in the event of the company 
terminating the contract. 

It was a term of the contract that Cannon work an 
average of 85 hours per 14 days cycle and up to 12 hours 
per day. The cycle including commuting, with seven 
nights on site with accommodation provided by the 
company and seven nights off site with commuting time 
and travel costs to and from Broome to Cadjebut to be 
met by the company. It is an agreed fact that Cannon's 
dismissal was effected with payment in lieu of notice in 
accordance with the contract of employment between 
him and the company. 

The contract was verbally terminated on the 26th day 
of October 1988. A letter dated 27 October 1988 to 
Cannon from the company confirmed the termination 
and cited the following reasons for its action: generally 
unsatisfactory performance and behaviour including 
absenteeism and poor time keeping for which there had 
been previous warnings and counselling; absenteeism 
on 16 and 18 October; and "an accident on 19 October in 
Broome when you made threats and allegations against 
company employees in the presence of fellow 
employees". 

The Union bases its claim of unfairness on the 
following. First, that Cannon's absence on the !6th day 
of October 1988 was due to sickness which was duly 
reported^ to the appropriate personnel. Second, that 
Cannon's absence from work on the 18th day of 
October 1988 was due to his involvement in award 
negotiations on behalf of the Union and that the 
company not only knew of his activities but had agreed 
to his absence. Third, that Cannon had received no 
written warnings from the company and, in any event, 
his absences and timekeeping could not be categorised 
as much worse than any other employee. Fourth, that 
the incident on the 19th day of October 1988 of which 
the employer complains took place in Broome and as 
such was of no relevance to Cannon's contract of 
employment. 

The onus of proof in this matter is on the applicant 
Union. That is, it must establish that in all the 
circumstances the dismissal of Cannon was unfair. 

I will deal first with the evidence so far as it relates to 
events of the 18th day of October and the 19th day of 
October 1988. It appears that at approximately 9.00 a.m. 
on the 18th day of October a meeting between the 
representatives of various unions and the company (as 
a corollary of previous Commission proceedings before 
the Commission differently constituted) took place. It 
concluded shortly after and those who attended it, 
which did not include Cannon, dispersed. The usual 
commuter plane left Broome for Cadjebut at 3.00 p.m. 
that afternoon. At least one company representative 
and, it appears, one union representative who had been 
involved in the industrial relations proceedings were on 
board. Cannon, who was due to return to work via that 
transport, was not. He asserts that he was not on the 
plane because he was continuing discussions in 
Broome with other shop stewards, that the company 
had been advised of this and had approved such a 
course. The company denies that it approved any such 
absence from work. 

I am satisfied that Cannon had no such approval to 
be absent from work. And I am satisfied that he was not 
engaged in legitimate union business on the 18th day of 
October 1988 such that he was unable to catch the 3.00 
p.m. flight, particularly as the evidence is that he had 
some five hours available for such activities prior to the 
departure of the plane. In my view it is probable that 
Cannon is seeking to rely on his position as a shop 
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steward at that time in an endeavour to cloak his own 
failure as an employee to meet his contractual 
obligation to attend at work. 

The applicant Union effectively argued that the 
incident in Broome on the 19th day of October 1988 by 
virtue of the fact that it was not on the work site, was not 
relevant to the contract of employment between the 
company and Cannon and that the employer's regard 
for it in terminating the contract was thereby unfair. A 
recital of the evidence going to that incident is enough to 
conclude otherwise. 

The incident took place on the evening of the 19th day 
of October 1988 in licensed premises in Broome. The 
evidence is that after heavy drinking all that day 
Cannon approached another employee of the 
company, who was in company with another man and 
two women, and vehemently abused and threatened 
this person with retaliation on the work site. Having 
regard for the nature of the work, the site, the content 
and manner of the remarks by Cannon and the 
evidence of the witnesses to the incident I consider that 
it was indeed appropriate for the Company to take it 
into account when reviewing its contract of 
employment with Cannon. 

Having regard for the foregoing and in the light of the 
fact that there is no evidence of any mitigating factors, 
the evidence of, at the very least, an indifferent 
attendance and timekeeping record and the relatively 
short period of employment, it cannot be said that the 
Union has established reason for the Commission to 
interfere with the respondent company's decision to 
terminate Cannon's contract of employment with it. 
The application will be dismissed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

The Australian Workers' Union, 
West Australian Branch 

Industrial Union of Workers 
and 

BHP Minerals Ltd — BHP-Utah 
Minerals International. 

No. CR10 of 1989. 
Miner Mining 

COMMISSIONER S.A KENNEDY. 
31st day of March 1989. 

Order. 
WHEREAS having heard Mr R. Parsons on behalf of 
the applicant and Mr R. Woodward on behalf pf the 
respondent, now therefore I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 
1979 do hereby order — 

That this application be dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

1187 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44 — Matter Referred for Hearing 

and Determination. 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
and 

Robe River Iron Associates. 
No. CR1375 of 1988 

Chainman Iron Ore Industry 

COMMISSIONER AR. BEECH. 
14th day of February 1989. 

Matter referred — part heard — notification of 
withdrawal — order of discontinuance. 

Reasons for Decision. 
THE COMMISSIONER: This matter is a claim by the 
AWU that the demotion by the respondent of Mr Baird 
was harsh and unjust, and the union sought an Order 
from the Commission restoring Mr Baird to his original 
status. As the matter was unable to be resolved by 
conciliation it was set down for hearing. The 
Commission heard the parties on 3 and 4 November 
1988 and the proceedings were then adjourned to a date 
to be fixed to enable the matter to be completed. Thus as 
at the last day of hearing the case was part heard. 

By facsimile dated 9 December 1988 the applicant 
wrote to the Commission advising as follows: 

Please be informed that we wish to withdraw our 
application for hearing and determination in 
matter No. CR 1375/88. 

The respondent notified the Commission in writing 
that it was aware of the motion of the AWU and advised 
its understanding: 

. . . that following the withdrawal of the 
applicant's application the matter will now be 
dismissed. 

The question which then arose between the parties 
was the proper manner of disposing of this application, 
and for that purpose the parties reconvened on 1 
February 1989. 

The applicant, in support of its application to 
withdraw the matter, indicated to the Commission that 
the reason for the motion was due to the decision of Mr 
Baird, for personal reasons, to leave the employ of the 
company. Thus the applicant was left with little 
alternative. It was stressed that the reason for the 
withdrawal did not go in any sense to the merit of the 
application nor did the applicant resile from matters it 
had argued thus far in the application. For the 
respondent it was argued that the provision of the 
Industrial Commission's Regulations gave the 
Commission little alternative other than to dismiss the 
matter. 

Regulation 75 of the Industrial Relations 
Commission Regulations 1985 speaks of allowing an 
applicant to withdraw an application at any time before 
it has been set down for hearing, and where a counter- 
proposal has been filed in answer to that application the 
application may only be withdrawn with the consent of 
the respondent making the counter proposal The 
respondent in this matter clearly does not give its 
consent, although this is an academic consideration 
given that Regulation 75(1) relates specifically to an 
application before it has been set down for hearing. 
However attention is drawn to Regulation 75(4) which 
indicates that the Commission may before, at or after 
the hearing, order the application be discontinued or 
dismissed or any part of it be struck out. 
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Section 27(1 )(a) of the Act provides power to the 
Commission to dismiss the matter or to refrain from 
further hearing or determining the matter if it is 
satisfied that certain circumstances apply. One of those 
circumstances is set out in section 27(l)(a)(iv) which 
refers to the Commission being satisfied 

... that for any other reason the matter or part 
should be dismissed or the hearing thereof 
discontinued, as the case may be. 

The Commission is cautious about issuing an Order 
dismissing this matter if such an Order gives rise to an 
apprehension that the Commission has issued the 
Order after a consideration of the merit involved, which 
is clearly not the case. In the circumstances of this 
matter as outlined above and having consideration to 
the requirements of the Act and Regulations I believe it 
is appropriate for an Order to issue in these proceedings 
that the hearing of this matter be discontinued. 

Order accordingly. 
Mr K. McCann appeared on behalf of the 

applicant. 
Mr J.P. Longo and later Ms M.J. Fisher appeared on 

behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Matters Referred for Hearing 

and Determination. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Robe River Iron Associates. 

No. CR1375 of 1988. .. 
Chainman Iron Ore Industry 

COMMISSIONER AR. BEECH. 
22nd day of March 1989. 

Order. 
HAVING heard Mr K. McCann on behalf of the 
applicant, Mr J.P. Longo and Ms M J. Fisher on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the hearing of this matter be 
discontinued. 

(Sgd.) AR. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44 — Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
DBM Contractors Pty Ltd 

No. CR1184 of 1988 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978. 

Construction Workers Construction 

COMMISSIONER J.A NEGUS. 
23rd day of November 1988. 

Site allowance — two storey library — disabilities noted 
— borderline situation — 35 cents per hour 
appropriate allowance — order issued. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for a 
site allowance to be paid in lieu of other disability 
allowances to the employees of DBM Contractors 
engaged on a demolition, renovation and construction 
project at Guildford Grammar School. 

The project entails a two-storey library which 
involves some demolition of existing structures and a 
blending of the new library with those structures. Two 
single level buildings to acccommodate day boys will be 
erected some little distance away and on a lower level. 
All buildings are on concrete pads with brick walls and 
tiled roofings. The total value of the project is about 
$900 000 with a workforce of 10 employees being 
engaged throughout, that is, from 30 May 1988 until 
completion which is planned for 21 January 1989. 

I inspected the site on 12 September 1988 and heard 
the submissions of the parties on 28 September. Mr 
Billing, who appeared for the applicant association, 
listed the major disabilities as the dusty and dirty 
conditions arising from the demolition work, the 
cramped spaces in that area, the presence of students 
while work was in progress and wet underfoot on 
numerous occasions. He cited decisions regarding site 
allowances awarded or ratified on a number of projects 
which, in his view, provided useful precedent. 

These included: 
Belmont High School — Coleman C. — 65c. 
Wesley College — Coleman C. — 50c. 
Leeming High School — Laing C. (ACAC) —50c. 
Scotch College — Coleman C. — 70c. 

I note in passing that, by coincidence, I had occasion 
to inspect the Leeming High School project and can 
thus form my own impression of relevant 
comparisons. 

Mr Bajada argued for the respondents that this 
project, for a number of reasons included its magnitude, 
did not warrant a site allowance. He drew attention to 
several decisions wherein similar applications had 
been dismissed or where disabilities were, in his view, 
much worse than anything seen at Guildford Grammar 
School. He urged me to dismiss the application. 

I agree that this is indeed a borderline situation but I 
was impressed by the library portion of the project and 
the attendant problems. The wet weather experienced is 
also a factor in my decision, which takes into account 
that a site allowance on this occasion will operate only 
from 19 August 1988 until completion. On a balanced 
view of all factors I believe an allowance of 35 cents per 
hour is warranted for each hour worked in lieu of other 
disability allowances in the award, excepting the heavy 
block and explosive power tool payments. 
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Appearances: Mr S. Billing on behalf of the applicant 
Union. 

Mr A. Bajada on behalf of the respondent employer 
and the Master Builders' Association. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44 — Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
DBM Contractors Pty Ltd 

No. CR1184 of 1988 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978. 

Construction Workers Construction 
COMMISSIONER J.A. NEGUS. 

7 December 1988. 

Order. 
HAVING heard Mr S Billing on behalf of the applicant 
Union and Mr A. Bajada on behalf of the respondent, 
the Commission, pursuant ot the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

1. That pursuant to subclause (16) of Clause 8. — 
Rates of Pay of the Building Trades (Construction) 
Award No. 14 of 1978 as amended, employees who 
are employed by the respondent on the demolition, 
renovation and construction project at Guildford 
Grammar School shall be paid a site allowance of 
35 cents per hour for each hour worked in lieu of all 
allowances in Clause 9. — Special Rates and 
Provisions, with the exceptions of subclauses (1X0 
and (IXw). 

2. That this Order shall take effect from 19 
August 1988 and shall cease at the completion of 
the project. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

& 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
, Section 44.—Reference of Dispute. 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
G. & G. Electrical and EPL Kone. 

No. CR1334 of 1988. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978 
LIFT INDUSTRY (ELECTRICAL AND METAL) 

TRADES AWARD No. 9 of 1973. 
Metal and Electrical Construction 
Tradespersons 

COMMISSIONER R.N. GEORGE. 
6th day of January 1989. 

Site Allowance — Howard Street — claim that relevant 
awards do not adequately provide for disabilities 
— Principles addressed — no reason seen to 
distinguish between metal and electrical trades 
employees and building trades employees on the 
site under consideration — site allowance 
granted. 

Reasons for Decision. 
THE COMMISSIONER: This matter concerns an 
application for the ratification of a site allowance of 
$1.30 per hour to be paid to employees engaged on the 
construction site at 9/12 Howard Street, Perth who are 
members of or are eligible to be members of the 
Electrical Trades. Union of Workers of Australia 
(Western Australian Branch) Perth (the ETU) and the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia (the AMWSU). The application 
also seeks the provision of safety boots and Tasmanian 
bluey jackets. The site is subject to an Order of the 
Western Australian Industrial Relations Commission 
which approved the payment of a site allowance of the 
same quantum to employees on that site who are subject 
to the Building Trades (Construction) Award No. 14 of 
1978 in Matter No. C912 of 1987. 

The work being carried out by the employers subject 
to this Application involves G. & G. Electrical 
Enterprises Pty Ltd on the installation of electrical 
cables, switchboards and lighting and EPL Kone Pty 
Ltd in the installation of passenger lifts. Employees of 
G. & G. Electrical Enterprises and EPL Kone 
commenced work on site in February 1988 and 
September 1988 respectively. 

Mr Hemery, appearing for both the ETU and the 
AMWSU, acknowledged the onus on the Unions to 
justify the claim in accordance with the requirements of 
the decision of the Commisison in Court Session in the 
State Wage Case (dated 14 September 1988). In this 
matter the Commission in Court Session said — 

We are concerned at the ease with which those 
engaged in the construction industry reach 
agreement on site allowances, which are not only 
regularly in excess of those fixed in other parts of 
the nation, but are often for perceived disabilities, 
which as the New South Wales Industrial 
Commission pointed out in Ermani Construction 
Pty Ltd v. The Australian Workers' Union, New 
South Wales Branch (unreported: App. 240/87 —15 
March 1988), hardly fit the ordinary meaning of 
that term. Whilst the awards in the construction 
industry contain provisions for awarding a site 
allowance, that ought not be taken as a licence for a 
wage rise under the guise of a disability allowance. 
To this end the Commission will not endorse site 
allowances which are struck on the premise that 
other employees on the site are in receipt of a site 
allowance of the same magnitude. Site allowances 
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must bear a direct relationship to the work 
environment and to the disabilities experienced. It 
does not follow that all trades operating on a site 
will suffer the same level of disability for the 
duration of a project. We adopt the position set 
down by the Full Bench of the Commission in 
Alcoa of Australia Ltd v. Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Others [(1988) 68 WAIG 1690] with 
respect to site allowances generally and thereby 
disclaim any continuing relevance of a line of cases 
which were founded on "comparative allowance 
justice". 
(68 WAIG 2412 at 2415.) 

The principles enunciated by the Full Bench in Alcoa 
of Australia Ltd and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and Others 
(Supra) were reviewed by the Commission as presently 
constituted in Matter CR100 of 1988, Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch) Perth and O'Donnell Griffin (68 WAIG 1314). 
What was said in that matter is relevant to the instant 
application and forms part of the background against 
which it is determined. 

In order to discharge the onus of establishing that the 
relevant awards do not provide for disabilities 
experienced on projects of the type subject to these 
proceedings Mr Hemery, on behalf of the Applicant 
Unions, reviewed the development of the Electrical 
Contracting Industry Award No. R22 of 1978 and the 
Lift Industry (Electrical and Metal Trades) Award No. 9 
of 1973. In doing so Mr Hemery asserted, by reference to 
the Area and Scope clauses of the awards under review, 
that the awards cover all work done in the industries 
concerned in connection with construction, 
installation, servicing, repair and/or maintenance. It 
follows from this, in Mr Hemery's submission, that the 
special disabilities associated with construction are not 
contemplated in the award rate in either of the Awards 
under consideration. 

Mr Hemery went on to firstly detail the history of the 
establishment of the Electrical Contracting Industry 
Award No. R22 of 1978 and the basis for the payment of 
a construction allowance under that award. These 
submissions repeated similar submissions made and 
dealt with in Matters No. C319 and C324 of 1987 (67 
WAIG 2370) and Matter No. CR476 of 1988 (68 WAIG 
1313) and require no further analysis here. Suffice it to 
say that while the disabilities compensated for by the 
provision of a construction allowance under the 
Electrical Contracting Industry Award No. R22 of 1978 
are not identified with any clarity, a clear link is 
established between this allowance and the industry 
and multi-storey allowances under the National 
Building Trades Construction Award. 

In Matters No. C319 and C324 of 1987 and Matter No. 
CR476 of 1988 (Supra) the Commissions as then 
constituted found that the disabilities identified on the 
particular sites under examination warranted 
consideration beyond the payments accommodated 
under the relevant award provisions. In fact, in 
concluding the Matters No. C319 and C324 of 1987 that 
such a finding was open to him, Coleman C. as he then 
was, having noted that the Australian Conciliation and 
Arbitration Commission had already dealt with the 
payment of a site allowance under the National 
Building Trades Construction Award for the site then 
under consideration, observed — 

Determination of claims for building tradesmen 
with the payment of an entitlement established 
that these projects come within the pattern 
required under the application of the Sapri case 
criteria and thereby satisfied the Principles of 
Wage Fixation. But that is in respect to building 
tradesmen. However, the projects themselves 
cannot take on a different dimension when the 
claims for electrical and metal tradesmen" are 
considered unless there is a fundamental 

difference between the basis on which wages and 
allowances are structured for these workers and for 
building tradesmen; or that their role on the project 
is so much different from that of the building 
tradesmen. 
(67 WAIG 2370 at 2371.) 

He went on to say that the fundamental difference 
referred to did not exist in respect of a number of awards 
then under consideration, including the Electrical 
Contracting Industry Award. With this view I 
respectfully agree. 

Mr Hemery then reviewed the history of the 
development of the Lift Industry (Electrical and Metal 
Trades) Award No. 9 of 1975 with particular reference to 
the payment of a lift industry allowance which has its 
genesis in the Federal Metal Industry Award. The 
nature of this allowance is best identified by reference to 
the decision of Heagney C. in Elevators Pty Limited and 
Others and Electrical Trades Union of Australia and 
Others in Matter C2930 of 1973. In that Matter Heagney 
C. increased the Lift Industry Allowance under the 
Federal Metal Industry Award having found that such ' 
an increase was warranted under the Work Value 
Principle enunciated by the Australian Conciliation 
and Arbitration Commission in its National Wage Case 
decisions. In his reasons for decision Heagney C. 
said — 

Having considered both the evidence and 
submissions of the parties, I have formed the view 
that the Lift Industry Allowance should be 
increased and in arriving at this conclusion I have 
had both the advantage of carrying out inspections 
of the type and nature of the work performed by Lift 
Industry employees as well as the conditions under 
which the work is performed, in addition to the 
submissions of the parties. A further consideration 
that I have taken into account is that since this 
allowance was last increased, some of the 
components that are included in this allowance 
have in the Metal Industry Award been increased 
and I refer to Clause 17.—Special Rates — which 
makes provisions for additional payment to be 
paid to employees covered by it when working 
under certain conditions such as Dirty Work — 
Height Money — Confined Space — Wet Places — 
Working with Explosive Powered Tools — as well 
as other allowances. Also, the National Building 
Industry Award has obtained increases in similar 
type allowances and in addition to these are paid 
an Industry Allowance of $6.40 together with an 
escalated principal of Multi-Storey payments. 

Having regard firstly for change that has taken 
place within the Industry in relation to the 
installation of lifts particularly in high rise 
buildings, I am of the view that employees carrying 
out this work are called on to utilise a greater degree 
of initiative than was the case previously and in this . 
regard I refer to the evidence of Mr Wilson wherein 
he compared the handling of equipment on high 
rise buildings as opposed to the older type 
building; the installation of a number of banks of 
lists (sic) as opposed to a single lift shaft; the 
handling of heavier equipment for the high rise 
building together with handling difficulties that 
were not experienced to any degree in the past, as 
well as the other factor outlined in the evidence. 
While change in each of these factors may have 
meant only changes by degree, taking them 
cumulatively, they do create a change in the nature 
of the work performed, particularly when they are 
considered in conjunction with the Lift Industry 
Agreement, which agreement overcomes the 
problems of demarcations dispute in the Industry 
and allows for greater utilisation and mobility of 
the labour force. 

In considering the other components that are 
included in the Allowance such as dirty work, 
confined space and, the like, I have decided to 
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follow the past practice in arriving at the increase 
that should be paid, but in doing so I have 
concluded that more time is now spent in the shaft 
by the employees during their working day (but not 
80 per cent) and also that there is currently a greater 
utilisation of the use of boats or false cars 
associated with the installation of equipment in 
shafts and also the fact that these employees are 
now required to work at a greater height than in the 
past. (Print C6654.) 

In my view, this places employees under the Lift 
Industry (Electrical and Metal Trades) Award No. 9 of 
1973 in a similar position to employees under the 
Electrical Contracting Industry Award No. R22 of 1978 
insofar as consideration of entitlements to site 
allowance payments are concerned. Consistent with the 
view expressed by Coleman C, as he then was, in 
Matters C319 and C324 of 1987,1 cannot accept that the 
payment of the lift industry allowance under the Lift 
Industry Award prevents consideration of a claim for 
the payment of a site allowance. (See 67 WAIG 2371 in 
2372.) 

I also note without comment, as the matter was not 
addressed in the proceedings before me, that although 
the quantum of the lift industry allowance is substantial 
at $82.50 per week, a comparison of total rates paid 
under the Electrical Contracting Industry Award No. 
R22 of 1978 and the Lift Industry (Electrical and Metal 
Trades) Award No. 9 of 1973 shows some parity e.g. 

Electrical Lift 
Contracting Industry 

Industry Award 
Award 

$ $ 
Electrical Fitter 

Award Rate 415.90 314.00 
Special Payment N/A 21.50 
Industry Allowance N/A 82.50 

Total 415.90 418.00 

5. Interface between trades with metal and 
electrical tradesmen working in close 
proximity to significant numbers of building 
trades employees. 

6. Cluttered work areas. 
7. Exposure to the elements. 
8. Confined and congested work areas. 

In the course of proceedings the parties indicated 
their agreement to a rate of $ 1.30 per hour to be paid in 
lieu of all special rates and provisions, this being the 
rate agreed in respect of employees on site subject to the 
Building Trades (Construction) Award No. 14 of 1978 in 
Matter No. C912 of 1987. It is not known from the Order 
that issued in that matter what disabilities were being 
compensated for by the payment of the allowance 
ratified. However, the parties to the matter now before 
the Commission submitted firstly that they believed 
that the same disabilities were experienced by all 
employees on site, although in varying degress and at 
different times, and secondly that the present claim is 
justified on its own merits. 

For the Commission's part, I am satisfied that the 
disabilities identified in these proceedings, when 
viewed in the context of the particular phases of the job 
during which the employees directly concerned are on 
site, the project as a whole, and the principles which 
guide the Commission in deciding such matters, enable 
the site allowance agreed between the parties to be 
ratified. As stated earlier in this decision, there is 
nothing in the material before the Commission that 
enables the circumstances of the employees subject to 
this application to be distinguished from those of other 
employees on site who are in receipt of a site allowance 
of $ 1.30 per hour by virtue of Order No. C912 of 1987.1 
am also satisfied that the agreement reached is 
consistent with the State Wage Principles as they are 
presently framed. 

Appearances: Mr M. Hemery on behalf of the 
claimants. 

Mr P. Cooke on behalf of the respondents. 

Electrician Special Class 
Award Rate 439.50 337.20 
Special Payment N/A 21.50 
Industry Allowance N/A 82.50 

Total 439.50 441.20 

The Electrical Contracting Industry Award provides, 
in addition to the above, a construction allowance of up 
to $27.10 per week when engaged on construction work. 
A similar allowance does not apply to employees under 
the Lift Industry Award. 

In summary, setting aside the general question of the 
logic of the development of the site allowance 
phenomenon, I conclude that in this particular case 
there is no reason to distinguish employees subject to 
the awards now under consideration from employees 
subject to the building and construction awards for the 
purpose of determining the claim for site allowance 
now before the Commission. The question to be 
decided therefore is what the quantum of the allowance 
should be. 

The. disabilities observed during inspections and 
addressed in the course of the hearing before the 
Commission may be summarised as follows: 

1. Access to all six storeys of the building is 
limited to ladders. 

2. Limitations on the capacity and use of the 
mechanical hoist, it not being a man and 
materials hoist. 

3. No fixed crane. 
4. The requirement to manhandle materials 

around the site because of access restric- 
tions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Reference of Dispute. 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
G. & G. Electrical and EPL Kone. 

No. CR1334 of 1988. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978 
LIFT INDUSTRY (ELECTRICAL AND METAL) 

TRADES AWARD No. 9 of 1973. 
Metal and Electrical Construction 
Tradespersons 

COMMISSIONER R.N. GEORGE. 
6th day of January 1989. 

Order. 
HAVING heard Mr M. Hemery on behalf of the 
claimants and Mr P. Cooke on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978 and the Lift Industry (Electrical and Metal) 
Trades Award No. 9 of 1973, employees who are 
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employed by the Respondents on the Office Block 
site 9/12 Howard Street. Perth shall be paid a site 
allowance of $1.30 per hour for each hour worked 
in lieu of all special rates and provisions. This 
Order shall take effect as from the commencement 
of employment on site and shall terminate on the 
completion of that employment. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Reference of Dispute. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Honourable Minister for Labour, 

Works and Services. 
No. CR1426 of 1988. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD No. 29, 30 and 31 of 1961 and 3 of 1962 
SHEET METAL WORKERS (GOVERNMENT) 

AWARD No. 31 of 1973. 
Metal and Electrical Construction 
Trades Persons 

COMMISSIONER R.N. GEORGE. 
18th day of January 1989. 

Site Allowance — Lockridge Community Health 
Centre — disabilities identified — Awards found 
not to compensate for disabilities on site — site 
allowance granted. 

Reasons for Decision. 
THE COMMISSIONER: This matter concerns an 
application by the Electrical Trades Union of Workers 
of Australia (Western Australian Branch) and the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia for a site allowance of $1.50 per 
hour to be paid to employees engaged on construction 
at the Lockridge Community Health Centre. The 
parties are agreed that the disabilities on this site are in 
excess of those provided for under the Award. However, 
the Respondent employer opposes the quantum of the 
allowance claimed and argues that if any allowance is 
to be awarded, it should be no higher than the 65 cents 
for each hour worked approved by the State and Federal 
Commissions for building and construction 
employees. 

In order to discharge the onus of establishing that the 
Engineering Trades (Government) Award 1967 and the 
Sheet Metal Workers (Government) Award No. 31 of 
1973 do not adequately compensate for disabilities 
experienced on projects of the type subject to these 
proceedings, Mr Wood, on behalf of the Applicant 
Unions, asked that the transcript and Reasons for 
Decision in Electrical Trades Union of Workers of 
Australia (Western Australian Branch) and 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia v, W.J. Green and Company and 
Envar Pty Ltd (Matter No. CR319 of 1987) and Milec 
Electrical Services and Others (Matter No. CR324 of 
1987) (67 WAIG 2370) and Electrical Trades Union of 
Workers of Australia (Western Australian Branch) and 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia v. G. and G. Electrical Enterprises 
Pty Ltd and EPL Kone Pty Ltd (Matter No. CR1334 of 
1988) (unreported), be accepted into the record of these 
proceedings. 

For the reasons set out in the decisions in the matters 
referred to above and having inspected the site subject 
to the instant application, I accept that the employees 
now under consideration should not be distinguished 
from other employees on site who are in receipt of a site 
allowance of 65 cents per hour approved by both State 
and Federal Commissions in Matters No. C987 of 1988 
and C No. 60382 of 1988 respectively. 

The work at the Centre involves construction of 55 
interviewing and consulting rooms. The building is 
single storey with double brick walls, timber truss tiled 
roofing and suspended ceilings. The work commenced 
in April 1988 and is expected to be concluded in January 
1989. The project is valued at $ 1.25m. Electrical and 
metal trades employees commenced on site in April 
1988 and May 1988 respectively. 

Disabilities identified by the parties include wind 
blown sand and dust from fine black sand which 
characterised the site, working in confined ceiling 
spaces, some manhandling of materials over loose 
surfaces and wetness underfoot on occasions. An added 
disability on this site was an unusually high level of 
pilfering and vandalism throughout the project which 
interfered with the work being carried out and required 
special measures to be taken to minimise its effect. 
Electrical and metal trades employees have been on site 
from the early stages of the project and suffered many of 
the same disabilities suffered by building and 
construction employees. 

I am satisfied on the material presented by the parties 
that a site allowance payment of 65 cents for each hour 
worked is justified to compensate for all special features 
and disabilities in connection with the site in lieu of and 
in substitution for all or any of the special rates and 
provisions prescribed in Clause 16 of the Engineering 
Trades (Government) Award 1967 and Clause 24 of the 
Sheet Metal Workers (Government) Award No. 31 of 
1973. Payment is to be made to employees for the time 
they are engaged on site up to the completion date for 
the project. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Reference of Dispute. 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch). Perth 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Honourable Minister for Labour, Works 
and Services. 

No. CR1426 of 1988. 
ENGINEERING TRADES (GOVERNMENT) 
AWARD No. 29, 30 and 31 of 1961 and 3 of 1962 
SHEET METAL WORKERS (GOVERNMENT) 

AWARD No. 31 of 1973. 
Metal and Electrical Construction 
Trades Persons 

COMMISSIONER R.N. GEORGE. 
18th day of January 1989. 

Order. 
HAVING heard Mr O. Wood on behalf of the 
Applicants and Mr J. Ross on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award No. 29, 
30 and 31 of 1961 and 3 of 1962 and the Sheet Metal 
Workers (Government) Award No. 31 of 1973, 
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employees who are employed by the Respondent 
on the Lockridge Community Health Care site, 
shall be paid a site allowance of 65 cents for each 
hour worked in lieu of all special rates and 
provisions. This order shall take effect as from the 
commencement of the project and shall terminate 
at the completion of that project. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Reference of Dispute. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Honourable Minister for Labour, 

Works and Services. 
No. CR1427 of 1988. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD No. 29, 30 and 31 of 1961 and 3 of 1962 
SHEET METAL WORKERS (GOVERNMENT) 

AWARD No. 31 of 1973. 
Metal and Electrical Construction 
Trades Persons 

COMMISSIONER R.N. GEORGE. 
18th day of January 1989. 

Site Allowance — Dryandra Primary School — 
disabilities identified — Awards found not to 
compensate for disabilities on site — site 
allowance granted. 

Reasons for Decision. 
THE COMMISSIONER: This matter concerns an 
application by the Electrical Trades Union of Workers 
of Australia (Western Australian Branch) and the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia for a site allowance of $1.00 per 
hour to be paid to employees engaged on construction 
work at the Dryandra Primary School. The parties are 
agreed that the disabilities on this site are in excess of 
those provided for under the Award. However, the 
Respondent employer opposes the quantum of the 
allowance claimed and argues that if any allowance is 
to be awarded, it should be no higher than the 50 cents 
for each hour worked approved by the State and Federal 
Commissions for building and construction employees 
on the same site. 

In order to discharge the onus of establishing that the 
Engineering Trades (Government) Award 1967 and the 
Sheet Metal Workers (Government) Award No. 31 of 
1973 do not adequately compensate for disabilities 
experienced on projects of the type subject to these 
proceedings, Mr Wood, on behalf of the Applicant 
Unions, asked that the transcript and Reasons for 
Decision in Electrical Trades Union of Workers of 
Australia (Western Australian Branch) and 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia v, W.J. Green and Company and 
Envar Pty Ltd (Matter No. CR319 of 1987) and Milec 
Electrical Services and Others (Matter No. CR324 of 
1987) (67 WAIG 2370) and Electrical Trades Union of 
Workers of Australia (Western Australian Branch) and 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia v. G. and G. Electrical Enterprises 
Pty Ltd and EPL Kone Pty Ltd (Matter No. CR1334 of 
1988) (unreported), be accepted into the record of these 
proceedings. 

For the reasons set out in the decisions in the matters 
referred to above and having inspected the site subject 
to the instant application, I accept that the employees 
now under consideration should not be distinguished 
from other employees on site who are in receipt of a site 
allowance of 50 cents per hour approved by both State 
and Federal Commissions in Matters No. C1045 of 1988 
and C No. 60390 of 1988 respectively. 

The work at the School involves construction of six 
modules which include two teaching blocks plus 
administration, special services, pre-primary and 
canteen. The modules are of brick and metal deck 
construction with timber trusses. The work commenced 
in June 1988 and is expected to be concluded by 
February 1989. The project is valued at $2.1 m. Electrical 
trades employees were on site from the commencement 
of the job and metal trades employees from the end of 
July 1988. 

The site has large areas which have been cleared to 
enable the establishment of sports and parking 
facilities. This and the exposed nature of the site makes 
it susceptible to wind blown sand and dust in the dry 
weather. There was some manhandling of materials 
over loose surfaces and wetness underfoot on 
occasions. There was also some congestion arising from 
activities of the various building grades on site and 
disabilities associated with the need on occasions to 
work in confined roof spaces. The employees subject to 
this application have been on site for the majority of the 
construction phase and suffered many of the same 
disabilities suffered by building and construction 
employees. 

I am satisfied on the material presented by the parties 
that a site allowance payment of 50 cents for each hour 
worked is justified to compensate for all special features 
and disabilities in connection with the site in lieu of and 
in substitution for all or any of the special rates and 
provisions prescribed in Clause 16 of the Engineering 
Trades (Government) Award 1967 and Clause 24 of the 
Sheet Metal Workers (Government) Award No. 31 of 
1973. Payment is to be made to employees for the time 
they are engaged on site up to the completion date for 
the project. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Reference of Dispute. 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Honourable Minister for Labour, Works 

and Services. 
No. CR1427 of 1988. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD No. 29, 30 and 31 of 1961 and 3 of 1962 
SHEET METAL WORKERS (GOVERNMENT) 

AWARD No. 31 of 1973. 
Metal and Electrical Construction 
Trades Persons 

COMMISSIONER R.N. GEORGE. 
18th day of January 1989. 

Order. 
HAVING heard Mr O. Wood on behalf of the 
Applicants and Mr J. Ross on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award No. 29, 
30 and 31 of 1961 and 3 of 1962 and the Sheet Metal 
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Workers (Government) Award No. 31 of 1973. 
employees who are employed by the Respondent 
on the Dryandra Primary School site, shall be paid 
a site allowance of 50 cents for each hour worked in 
lieu of all special rates and provisions. This order 
shall take effect as from the commencement of the 
project and shall terminate at the completion of 
that project. 

(Sgd.) R.N. GEORGE, 
[U.S.] Commissioner. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. General Conditions of Employment. 
5. Travelling Allowance. 
6. Site Allowance. 
7. Job Stewards. 
8. Date of Operation. 

Schedule of Respondents. 

3. — Area and Scope. 
This Order shall apply to those employees who, 

except for the terms of this Order, would be bound by 
either the Metal Trade (General) Award No. 13 of 1965 
or the Electrical Contracting Industry Award No 22 of 
1978 and who are employed by any of the employers 
named in the schedule attached to this Order on 
construction work at the Wagerup Alumina Refinery 
and the Willowdale Mine site, operated by Alcoa of 
Australia Limited. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch) and Amalgamated 

Metal Workers and Shipwrights Union of 
Western Australia 

and 
Wormald International (Australia) Pty Limited 

and Others. 
No, CR1474 of 1988. 

METAL AND ELECTRICAL TRADES 
(WAGERUP ALUMINA REFINERY AND 

WILLOWDALE MINE SITE) CONSTRUCTION 
ORDER 1988. 

Various Occupations Construction. 
COMMISSIONER R.N. GEORGE. 

28th day of February 1989. 

Order. 
HAVING heard Mr M. Hemery on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Mr B. Harwood on behalf 
of the Amalgamated Metal Workes and Shipwrights 
Union of Western Australia, Mr M. Borlase on behalf of 
those employer Respondents being members of the 
Confederation of WA Industry (Inc.) and Mr O. Moon 
on behalf of those employer Respondents being 
members of the Electrical Contractors Association and 
by consent, the Commission, being satisfed that the 
matter is consistent with the Principles enunciated by 
the State Wage Case Decision, September 1988 and 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby issues the following Order. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

1. - Title. 
This Order shall be known as the Metal and 

Electrical Trades (Wagerup Alumina Refinery and 
Willowdale Mine Site) Construction Order and, subject 
to its terms, shall supplement the Metal Trades 
(General) Award No. 13 of 1965 and the Electrical 
Contracting Industry Award No. 22 of 1978 and shall 
replace Order No. C967 of 1988. 

4. — General Conditions of Employment. 
Except as provided in Clause 5. — Travelling 

Allowance, Clause 6. — Site Allowance, Clause 7. — 
Allowance on Termination of Employment and Clause 
8. — Job Stewards, the terms and conditions of each 
employee covered by this Order shall be as prescribed 
in the Award by which the employee would be bound if 
not for this Order. 

5. — Travelling Allowance. 
Each employee who is not provided with transport by 

his employer to travel to and from the job shall be paid 
as follows: 

Per Day 
$ 

(a) For those employees residing in 
the Waroona township 
(including a caravan park) or 
the construction camp 8.70 

(b) Employees other than those 
provided for in paragraph (a) 
and who travel from a point: 
(i) Up to 32 km radius from 

the job site 17.20 
(ii) 32 km to 50 km radius from 

the job site 22.90 
(iii) 50 km to 68 km radius from 

the job site 28.30 
(iv) Over 68 km radius from the 

job site 39.90 
(c) Notwithstanding the foregoing, an employee 

who is not provided with transport by his 
employer and who is required to travel, by the 
shortest possible route, a distance of more 
than 60 kilometres from his home to the job 
shall be paid an allowance of not less than 
$28.30 per day and such an employee who is 
required to travel, by the shortest possible 
route, a distance of more than 80 kilometres 
from his home to the job, shall be paid an 
allowance of $39.90 per day. 

(d) (i) An employee shall not be entitled to the 
allowance prescribed in (c) hereof unless 
and until he submits a written statement 
to his employer setting out his place of 
residence and the number of kilometres 
he is required to travel from his home to 
the job by the shortest possible route, 

(ii) An employee who wilfully sets out an 
incorrect distance in his written 
statement shall be deemed guilty of wilful 
misconduct. 
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6. — Site Allowance. 
(1) An additional allowance of $1.10 per hour shall 

be paid for each hour worked. 
(2) Such allowance is specifically prescribed to cover 

all disabilities associated with construction work at the 
Wagerup Alumina Refinery and the Willowdale Mine 
Site. 

7. — Job Stewards. 
Prior to the termination or transfer of a job steward, 

two days' notice shall be given by the employer to the 
Union for the purpose of discussing the reasons for 
such termination or transfer. 

In the event of a dispute arising in relation to such 
termination or transfer, the matter shall be referred 
within seven days to a Board of Reference. 

8. — Date of Operation. 
This Order shall operate from the beginning of the 

first pay period commencing on or after 28 February 
1989. 

Schedule of Respondents. 
Wormald International (Australia) Pty Ltd. 
Electric Power Transmission Pty Ltd. 
Western Construction Co (1978) Pty Ltd. 
Sabemo (WA) Pty Ltd. 
O'Donnell Griffin, a division of AN I Corporation 

Limited (Incorporated in NSW). 
Ralph M. Lee Pty Ltd. 
Olympic Engineering Pty Ltd. 
G. & S. Industries. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Reference of Dispute. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Honourable Minister for Labour, 

Works and Services. 
No. CR1424 of 1988. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD No. 29, 30 and 31 of 1961 and 3 of 1962 
SHEET METAL WORKERS (GOVERNMENT) 

AWARD No. 31 of 1973. 
Metal and Electrical Construction 
Trades Persons 

COMMISSIONER R.N. GEORGE. 
18th day of January 1989. 

Site Allowance — Belmont High School —disabilities 
identified — Awards found not to compensate for 
disabilities on site — site allowance granted. 

Reasons for Decision. 
THE COMMISSIONER: This matter concerns an 
application by the Electrical Trades Union of Workers 
of Australia (Western Australian Branch) and the 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia for the ratification of a site 
allowance of 65 cents per hour to be paid to employees 
engaged on construction and demolition work at the 
Belmont High School. The parties are agreed that the 
payment of 65 cents per hour is warranted on the basis 
that the disabilities on this site are in excess of those 
provided for under the Award. 

In order to discharge the onus of establishing that the 
Engineering Trades (Government) Award 29,30 and 31 
of 1961 and 3 of 1962 and the Sheet Metal Workers 
(Government) Award No. 31 of 1973 do not adequately 
compensate for disabilities experienced on projects of 
the type subject to these proceedings, Mr Wood, on 
behalf of the Applicant Unions, asked that the 
transcript and Reasons for Decision in Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch) and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia v. W.J. 
Green and Company and Envar Pty Ltd (Matter No. 
CR319 of 1987) and Milec Electrical Services and 
Others (Matter No. CR324 of 1987) (67 WAIG 2370) and 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch) and Amalgamated Metal 
Workers and Shipwrights Union of Western Australia v. 
G. and G. Electrical Enterprises Pty Ltd and EPL Kone 
Pty Ltd (Matter No. CR1334 of 1988) (unreported), be 
accepted into the record of these proceedings. 

For the reasons set out in the decisions in the matters 
referred to above and having inspected the site subject 
to the instant application, I accept that the employees 
now under consideration should not be distinguished 
from other employees on site who are in receipt of a site 
allowance of 65 cents per hour worked, as approved by 
both State and Federal Commissions in Matters No. 
C623 of 1988 and C No. 60359 of 1968 respectively. 

The work at Belmont High School involves 
construction of two classrooms and an amphitheatre 
known as stage 5. The buildings are of brick and metal 
deck construction. Work also involves construction of 
walk ways, demolition of part of the existing business 
studies building and the construction of acoustic walls 
within part of the project. The work commenced in 
April 1988 and is expected to be concluded at the end of 
December 1988. The project is valued at $2,4m. 
Electrical trades employees commenced on site in April 
1988 and metal trades employees in August 1988. 

Disabilities identified by the parties include, wet 
underfoot, working on an exposed site, working close to 
and in the existing buildings, demolition work, crowded 
and confined spaces and the requirement to work on 
existing school grounds in close proximity to students 
and staff. Reference was also made to the disabilities of 
trenching in ground where debris, old footings, etc from 
earlier works hampered the employees and to 
disabilities associated with suspended ducting and 
electrical work in the amphitheatre due to its height and 
design. 

I am satisfied on the material presented by the parties 
that a site allowance payment of 65 cents for each hour 
worked is justified to compensate for all special features 
and disabilities in connection with the site in lieu of and 
in substitution for all or any of the special rates and 
provisions prescribed in Clause 16 of the Engineering 
Trades (Government) Award No. 29, 30 and 31 of 1961 
and 3 of 1962 and Clause 24 of the Sheet Metal Workers 
(Government) Award No. 31 of 1973. Payment is to be 
made to employees for the time they are engaged on site 
up to the completion date for the project. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Reference of Dispute. 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Honourable Minister for Labour, Works 

and Services. 
No. CR1424 of 1988. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD No. 29, 30 and 31 of 1961 and 3 of 1962 
SHEET METAL WORKERS (GOVERNMENT) 

AWARD No. 31 of 1973. 
Metal and Electrical Construction 
Trades Persons 

COMMISSIONER R.N. GEORGE. 
18th day of January 1989. 

Order. 
HAVING heard Mr O. Wood on behalf of the 
Applicants and Mr J. Ross on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award No. 29, 
30 and 31 of 1961 and 3 of 1962 and the Sheet Metal 
Workers (Government) Award No. 31 of 1973, 
employees who are employed by the Respondent 
on the Belmont High School site, Belmont, shall be 
paid a site allowance of 65 cents for each hour 
worked in lieu of all special rates and provisions. 
This order shall take effect as from the 
commencement of the project and shall terminate 
at the completion of that project. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44(9) — Reference of Dispute. 
James Watt (Electrical) Pty Limited 

and 
Electrical Trades Union of Australia, 
(Western Australian Branch), Perth. 

No. CR212of 1989. 
Electrical Worker Building and Construction. 

Industry 
COMMISSIONER G.L. FIELDING. 

3rd day of April 1989. 

Order. 
HAVING being notified by Mr M. Crofts on behalf of 
the applicant and Mr W. Hunt on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Matter Referred for 

Determination. 
Electrical Trades Union of Workers of 
Australia (Western Australian Branch) 

and 
Kilpatrick Green. 

No. CR1110 of 1988. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978. 
Electricians Building 

COMMISSIONER J.F. GREGOR. 
25th day of November 1988. 

Site allowance — tests met — granted. 

Reasons for Decision. 
THE COMMISSIONER: On 29 August 1988 a 
conference was held in Perth pursuant to section 44 of 
the Industrial Relations Act 1979. That conference did 
not settle a dispute between the parties over a claim for a 
site allowance on works being conducted by the 
respondent at the Swanbourne Army Barracks and the 
dispute was referred for hearing and determination. 
The dispute was described in the Schedule to the 
Memorandum of reference in the following terms:— 

The Respondents, Kilpatrick Green and United 
Contract Services are engaged on construction 
projects at the Swanbourne Army Barracks and 
employ members of the Applicant Union. 

The Applicant claims a site allowance of 50 cents 
for each hour worked in lieu of all other 
entitlements in respect of disabilities encountered 
on site. 

The Respondents oppose the claim. 
The Commission conducted its inspections at the 

sites operated by both of the Respondents and the 
argument was heard subsequent to those inspections on 
29 September 1988. At the commencement of the 
proceedings on that day, Mr Hemery on behalf of the 
Applicant Union asked for leave to withdraw the claim 
against United Contract Services and leave was 
granted. That application identified by No. C1268 of 
1988 has been separately determined by grant of leave to 
withdraw. 

In respect to the matter residual for debate, Mr 
Hemery drew the attention of the Commission to the 
applicable dicta, as recently stated in the Decision of the 
Full Bench in Appeal No. 25 and 26 of 1988 [Alcoa of 
Australia Limited v. Electric Power Transmission and 
Others and the Amalgamated Metal Workers and 
Shipwrights Union and the Electrical Trades Union (68 
WAIG 1690)]. That appeal set out the general principles 
to be applied to site allowance applications dealt with 
by the Commission. According to Mr Hemery it 
established three rules. The first being a confirmation 
that a single Commissioner is obliged to act in 
accordance with the Wage Fixing Principles, to ensure 
that those Principles are addressed and are satisfied in 
each particular site allowance application. Second, that 
compliance with tests in the Sapri Decision do not 
necessarily satisfy the Wage Fixing Principles. Third, 
that the rules established in the Alexander Library Case 
are no longer appropriate, the correct approach in that 
respect being that described in Milec Electrical Service 
Pty Ltd and Johns Perry Lifts and the Amalgamated 
Metal Workers and Shipwrights Union and the 
Electrical Trades Union (67 WAIG 331). However, the 
most important matter which needs to be addressed is 
that the onus is clearly on the Applicant to show that the 
award in question does not compensate for the 
particular disabilities on site. 
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Mr Hemery then turned to address those rules. For 
the purposes of this Decision it is not necessary to recite 
those arguments because they were accepted by Mr 
Moon, who appeared on behalf of the Respondent 
Company, as indeed they are accepted by this 
Commission. 

The Commisison had the benefit of its own 
inspection and from evidence which was presented 
during the hearing by witness Mr A.E. Smidt, who was 
called on behalf of the Applicant Union. It is sufficent to 
say, for the purpose of these Reasons, that the 
Commission has concluded that the site does contain 
special features which are not found in many buildings 
and those features create a situation where work takes 
place in circumstances which can be said to have not 
been contemplated by any of the existing allowances in 
the award. In view of the nature and purpose of the 
building it is inappropriate that a detailed recitation of 
its design and structure be included in these Reasons. 
The most significant condition however, is that 
electricians are required to work in a ceiling space 
which varies from one metre to two metres in height, 
that space being surrounded completely by armour, 
thereby creating noise and environmental conditions 
which are abnormal. 

Coupled with work inside the building the 
Commission was advised that before the external 
cladding was placed, wind blown sand was often a 
problem. It was also indicated that much of the 
equipment had to be manhandled into position. In 
addition to that the electricians said that they had to 
hand excavate for the installation of certain cabling. 

Taken as a whole I am inclined to discount the so 
called severity of the wind blown sand and the need to 
hand dig trenches for cabling as they are not 
circumstances which are abnormal in the building 
industry. Apart from that there has been seasonal 
change in weather conditions from the time when 
Halliwell S.C. approved a site payment in the same area 
of 50 cents and when a similar award was made by the 
Commision as constituted by consent in Order No. 
C213 of 1988. In all of the circumstances I believe that a 
fair assessment of the additional disability is 35 cents 
per hour and an Order for payment of that allowance 
from the commencement of the employment of 
members of the Applicant Union by the Respondent on 
the job will issue. 

Appearances: Mr M.R.B. Hemery and with him Mr 
W.E. Game on behalf of the Applicant. 

Mr O.C. Moon on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Matter Referred for 

Determination. 
Electrical Trades Union of Workers of 
Australia (Western Australian Branch) 

and 
Kil patrick Green. 

No. CR1110 of 1988. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978. 
Electricians Building 

COMMISSIONER J.F. GREGOR. 
25th day of November 1988. 

Order. 
HAYING heard Mr M.R.B. Hemery and with him Mr 
W.E. Game on behalf of the Applicant and Mr O.C. 
Moon on behalf of the Respondent, the Commission 
pursuant to the powers contained in the Industrial 
Relations Act 1979, does hereby order:— 

That notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 

1197 

1978 as amended, employees who are employed by 
the Respondent on the Indoor Firing Range, 
Swanbourne shall be paid a site allowance of 35 
cents per hour for each hour worked in lieu of all 
special allowances prescribed in Clause 18.— 
Special Rates and Provisions of the Electrical 
Contracting Industry Award No. R22 of 1978 for 
work associated with the building project located 
at the Campbell Barracks. 

This Order shall take effect from the 
commencement of the building work on the Indoor 
Firing Range site and shall terminate on the 
completion of the Respondent's contract on those 
sites. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, 

WA Branch 
and 

Western Australian College of Advanced 
Education Student Guild. 

No. CR1038 of 1988. 
Clerks Education 

COMMISSIONER S.A. KENNEDY. 
31st day of October 1988. 

Termination of contract — unfair dismissal claim — 
probationary term — question of lawful dismissal 
as matter for unfairness — dismissed employee's 
actions as factor — unfairness not established — 
claim dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The matter was originally 
before the Commission as constituted by way of a 
conference convened pursuant to section 44 of the 
Industrial Relations Act 1979. The matter not being 
settled then or subsequently was referred for 
arbitration. 

The Union claims that one of its members, Ms 
Susanne Millichamp was unfairly dismissed from her 
employment by the respondent and it seeks an order 
from the Western Australian Industrial Relations 
Commission that she be re-employed without loss of 
contractual entitlements from the time of dismissal to 
the point of such re-employment. The respondent 
denies that Ms Millichamp was unfairly dismissed and 
opposes any such order issuing. 

The parties are agreed on certain matters. These 
include the following. 

The respondent is a tertiary student association with 
corporate status. It has the power to engage and dismiss 
employees. In November 1987 or thereabouts Ms 
Millichamp was interviewed by a Selection Committee 
on behalf of the Guild. The Selection Committee 
consisted of the President-elect of the Guild, Ms 
Pauline Winrow; the Treasurer-elect of the Guild, Mr 
Michael Lowrey; the President, Mr Jeremy Simpson; 
and an employee of the Guild, the Finance and Trading 
Officer, Mr Ken Britton who is in charge of the section 
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in which the position was being filled. The position Ms 
Millichamp was offered and accepted is that of Senior 
Administrative Assistant reporting to the Finance and 
Trading Officer. She took up that position on 30 
November 1987 on terms and conditions which were 
confirmed in a letter to her from Ms Winrow dated 2 
December 1987 with annexures thereto. These included 
the following term — 

From the date of commencement with the Guild 
you will be placed on a three month probationary 
period. After this time, upon satisfactory 
performance, you will receive written confirmation 
as to your appointment on a permanent basis. If so 
directed by Guild Council, you may be placed on a 
further three month probationary period. If your 
work has not been deemed satisfactory by the 
Guild Council, your services may not be required 
at the end of the probationary period. 

On 8 April 1988 the Selection Committee met with Ms 
Millichamp. All of its members were present except Mr 
Simpson who was unavailable. In the course of that 
meeting members of the Selection Committee criticised 
Ms Millichamp's work performance and her work 
relationship with Mr Britton. Ms Millichamp disagreed 
with these criticisms. The Selection Committee 
informed Ms Millichamp that the decision had been 
taken to extend her exployment on a probationary 
period for a further three months. Ms Millichamp 
continued working for the respondent. On Monday, 25 
July 1988 Ms Winrow and Mr Lowrey, as the Selection 
Committee, met with Ms Millichamp regarding her 
employment. A Mr Simon Clarke also attended 
representing the Staff Association of the Guild. The 
meeting lasted approximately 1 Vi hours before a brief 
adjournment. On resumption Ms Millichamp was 
informed that she was dismissed and was given a letter 
of dismissal and payment in lieu of notice in addition to 
other accrued entitlements. The following day the 
decision to terminate Ms Millichamp's employment 
was considered by the Guild Council and was endorsed 
by it. 

Evidence was given by Ms Millichamp and by Ms 
P.M. Harri on behalf of the applicant. Evidence on 
behalf of the respondent was given by Ms Winrow, Mr 
G. Russell, Mr Lowrey and Mr Britton. I make clear that 
hearsay evidence has not been taken into account in 
consideration of this matter. 

At the outset the Union raised a number of issues 
which it said went to the law and what it claimed was the 
unfairness of the dismissal of Ms Millichamp. As Mr 
Bartlett for the Union put these — 

... unlawful or wrongful dismissal, which the 
applicant is claiming should be a factor taken into 
consideration on the question of fairness of the 
dismissal; the question of probationary periods, 
and how they do affect the situation and if indeed 
they do at all; the question of delegation of powers; 
the question of specific powers conferred on bodies 
and whether they can exercise a general power 
when there has been a specific power and 
procedure laid down; and also the item that the 
applicant believes the employer, in some cases, 
must accept at least some of the responsibility for 
the circumstances that arise. 

Both parties made quite lengthy submissions on 
these issues and produced a number of documents in 
support. 

First, some comments on the question of 
probation. 

In this matter it is quite clear that the parties entered 
into a contract of employment which included a 
probationary term. It was an express term to last for a 
period of three months from the commencement of the 
contract of employment. According to the letter dated 2 
December 1988 confirming the terms and conditions of 
Ms Millichamp's appointment this term could be 
superseded by one of three events; appointment on "a 
permanent basis", with confirmation of this in writing; 

or. at the direction of the Guild, a continuation of the 
contract for a further three months on a probationary 
basis; or cessation of the contract of employment at the 
end of the initial three month probation period. 

The ordinary meaning is to be applied. The ordinary 
meaning of "probation" is test or trial. There is no 
ambiguity in this instance. Ms Millichamp and the 
respondent entered into a contract of employment 
which included a probationary term to last three 
months, and a term which spelled out the basis of any, 
continuation of the contract that is supersession of the 
probationary provision by another probationary 
provision or by conversion of the contract to that of 
'permanent" status. 

The Union appeared to argue that the extension of 
the probationary status of Ms Millichamp's contract of 
employment was deficient in law because of the 
processes adopted. This is shortly deat with. While the 
evidence is that Ms Millichamp disagreed with the 
reasons given for that extension, the fact is that she 
continued to work under those conditions. The contract 
of employment continued on that basis. The claim 
before the Commisison is of unfair dismissal going to 
termination of the contract of employment in July. It 
may be that events in April are relevant to that 
consideration. But I fail to see that the fact of a 
probationary term, whether lawfully entered into or not, 
should of itself be a material consideration. 

Nor do I think that the Union's general submissions 
on the status of probationary terms in contracts of 
employment take the matter much further so far as 
consideration of this claim is concerned. The fact is that 
by virtue of the probationary term Ms Millichamp was 
effectively on notice that the status of the contract of 
employment would be reviewed in the light of the three 
months' further trial. That is all. 

As to the claim that the dismissal was unlawful, the 
fundamental test in claims of unfairness is quite clearly 
whether, having regard for all the circumstances, an 
employer has exercised its rights to terminate a contract 
of employment in such a manner that it warrants 
intervention by the Commission. The unfairness must 
be established. A dismissal may be established as 
unlawful in fact and that fact may be a matter for 
consideration in a claim of unfairness. But the fact of an 
unlawful dismissal does not of itself establish 
unfairness. 

It is clear from the evidence that the work 
relationship between Ms Millichamp and Mr Britton is 
of fundamental importance in this matter. 

Mr Britton has been employed by the Guild Council 
since 1983 as a head of department in the capacity of 
Finance and Trading Officer. It appears that shortly 
before Ms Millichamp was engaged there was some re- 
organisation and the postion she occupied was new. It 
may be that her duties were not as clearly defined as 
would otherwise have been the case. But it is clear from 
her own evidence that she saw her role as spokesperson 
for the administrative assistants, "protecting" their 
interests and standing up for those interests against the 
respondent if she deemed necessary. That may be and 
have been entirely appropriate to the role of Senior 
Administrative Assistant, though of course the efficacy 
of such a role would go to the methods adopted in 
pursuance of such an end and the effect of the same on 
the respondent's operations. 

There is nothing which establishes the role of Senior 
Administrative Assistant was as Ms Millichamp 
perceived it so far as representation of the interests of 
administrative assistants to the respondent is 
concerned. However, even if such a role were the case, 
the evidence is that Ms Millichamp pursued it in a 
manner which of itself was destructive of the work 
relationship between her and the respondent. It is 
conceivable that such an effect may be justified on some 
occasions but there is nothing before me which 
establishes that Ms Millichamp had cause to pursue 
such a role in that manner. 
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This is best demonstrated by her role in an allegation 
of racial discrimination made against Mr Britton. Mr 
Britton gave evidence, which I accept, that he was 
unaware of any such allegation prior to receipt of a letter 
dated 9 March 1988 over the name of Simon Clarke, 
Staff Association Representative, that the terms of the 
allegation were not specified and that he was still not 
aware of the grounds on which the claim was raised. Ms 
Millichamp gave evidence of an active role in pursuing 
this allegation. In answer to a question from Mr Bartlett 
about a conversation between Ms Winrow and herself, 
Ms Millichamp had this to say. 

Originally the conversation was to be about an 
incident which had happened a few months after I 
had started working at the Guild where I supported 
two admin assistants submitting evidence against 
the finance officer for his alleged racial 
discrimination. My administrative assistant was 
Asian and we felt that he had made comments 
which should be brought to the attention of the 
Guild President, especially seeing a lot of the 
students who worked at the Student Guuild, or who 
paid money to the Student Guild were Asian. I 
thought it wouldn't do for him to be overheard 
making comments like that. Our staff association 
asked the President to look at the situation and try 
and come up with some sort of solution ... 
(Transcript p. 26.) 

And in answer to the question whether she gave 
"evidence or anything of that nature" regarding the 
allegation, Ms Millichamp told the Commission that 
she wrote "a letter" about it some time in March. 

There is evidence before the Commission that at a 
meeting of the Staff Association on the 4th day of March 
1988 attended by some 14 persons, including Ms 
Millichamp but not Mr Britton. the following 
resolution was unanimously passed. 

That the Staff Association has received 
complaints in respect to racial discrimination and 
harassment that is being displayed openly by the 
Finance Officer and request that this issue be 
brought to the attention of the Guild President as a 
matter of urgency. 

Further that in the eyes of the Staff Association 
racism should be interpreted as grounds of 
misconduct. 
(Exhibit 29.) 

It appears that the letter dated the 9th day of March 
1988 about which Mr Britton gave evidence followed on 
from this meeting. 

Mr Britton's further evidence is that subsequent to 
receipt of the letter he became aware that Ms 
Millichamp had played an active role in pursuing the 
claim against him and that so far as he was concerned 
this was a sign of disloyalty when the appropriate action 
for a person in a mid-management role would have 
been to speak to him directly in the first instance. 

That is an approach which in view of the relative 
positions of Ms Millichamp and Mr Britton must be 
generally seen as reasonable. In consideration of this 
matter, the question is whether Ms Miilichamp's 
approach was justifiable in the circumstances. It must 
be said that there is no evidence which establishes that 
Mr Britton had, by any action, jettisoned the 
obligations of employees responsible to him to act with 
due loyalty. To act against him in the manner in which it 
clearly emerges from her own evidence that Ms 
Millichamp did was at best reckless and certainly in the 
event was destructive of the work relationship between 
herself and the employer. The fact is that the 
employment relationship continued after this but on a 
probationary basis as detailed in the foregoing, the 
evidence being that this term was principally a 
consequence of Ms Miilichamp's activities in relation 
to Mr Britton's standing. 

It is also clear from the evidence that relations 
between Ms Millichamp and Mr Britton were strained 
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from the point where Mr Britton became aware of the 
racial discrimination allegation and Ms Miilichamp's 
role in it. Mr Britton gave evidence that on a number of 
other occasions Ms Millichamp did not function in her 
capacity as Senior Administrative Assistant with the 
degree of loyalty he was reasonably entitled to. Ms 
Miilichamp's own evidence suggests that she took 
umbrage at what she saw was a slighting of her views on 
occasions by Mr Britton and the failure of the Guild 
Council administration to act and that this and her 
objection to the criticisms of her made at the time of 
extending her probationary term, was reflected in her 
attitude to her work relationship and her stated views 
that there was no need for her to alter her approach to 
this or other aspects criticised by the respondent. 

I accept that it was in the face of this discord that the 
decision to terminate Ms Miilichamp's contract of 
employment was taken. The question for the 
Commission is whether that decision was an oppressive 
exercise of a right. I have concluded that in all the 
circumstances it has not been so established. In arriving 
at that conclusion I make explicit that I reject the 
submissions that the termination of the contract was 
unfair in that there was no or inadequate counselling or 
warning. The evidence is otherwise. And having regard 
for all before me I am convinced that whether the 
dismissal was lawful or not has no bearing on the 
question of unfairness. 

There is no warrant for intervention by the 
Commission in this matter. 

An Order dismissing the application will now 
issue. 

Appearances: Mr G. Bartlett on behalf of the 
applicant. 

Mr W. Claydon on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Western Australian College of Advanced 

Education Student Guild. 
No. CR1038 of 1988. 

Clerks Education 
COMMISSIONER S.A. KENNEDY. 

31st day of October 1988. 

Order. 
HAVING heard Mr G. Bartlett on behalf of the 
applicant and Mr W. Claydon on behalf of the 
respondent, I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979 do 
hereby order — 

That this application be dismissed. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979, 
Section 44 — Matters Referred for Hearing 

and Determination. 
The Operative Painters' and Decorators' Union of 

Australia, West Australian Branch, Union of Workers 
and 

Australasian Paint Maintenance Systems 
No. CR1372 of 1988. 

Painters Painting Industry 
COMMISSIONER A.R. BEECH. 

24th day of October 1988. 
Order. 

HAVING heard the parties ex pane, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

Transport Workers' Union of Australia, 
Industrial Union of Workers. 
Western Australian Branch 

and 
Mt Newman Mining Company Pty Limited. 

No. CR1654 of 1988. 
Transport Employees Mining 

SENIOR COMMISSIONER G.G. HALLIWELL. 
6th day of February 1989. 

Claim for unfair dismissal — preliminary issue — 
applicant contends summary dismissal — refer to 
Matter Nos. 1189 of 1988 and A29 of 1984 — 
respondent argues Clause 7 relevant — 
termination valid — merits of unfair dismissal 
considered — conclude dismissed employee 
author of his own demise — application 
dismissed. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to 
the Commission pursuant to section 44 of the Act is: 

On the 17th day of December 1988, Mr D. Tobin, 
a member of the applicant Union, was dismissed 
from the service of the Respondent Company. 

The applicant says the dismissal was harsh and 
unfair and seeks an Order for re-employment. 

The Respondent denies that the dismissal was 
harsh and unfair given the worker's employment 
history and says no Order should issue. 

A major preliminary issue raised and strongly argued 
by the parties was the nature of the termination of Mr 
Tobin. 

For the applicant, Mr Handmer, contended the 
dismissal was a summary dismissal and it followed that 
the provisions of the Industrial Relations (Mt Newman 
Mining Co Pty Limited) Order (unreported Matter Nos. 
1189 of 1988 and A29 of 1964, Gregor C. 11/11/88) 
Clause 6.—-Procedures in Relation to Reprimand, 
Suspension and Dismissal were applicable, had not 
been followed and the purported dismissal was 
therefore a nullity. 

Mr Stockden (for the respondent) submitted inter alia 
that: 

I'll address the aspect of Mr Handmer's 
submission in respect to the industrial relations 
order and the procedure so far as terminations a 

little but later, but we would submit, sir, that the 
incidence on Friday the 16th involving an 
employee was the final straw in the history of Mr 
Tobin and it is our intention to submit evidence of a 
lengthy history of similar incidents involving Mr 
Tobin in acting in an abusive, intimidatory and 
aggressive manner towards employees of the 
company whether they be staff or wages. 

We submit in these circumstances, Mr Senior 
Commissioner, that the employer after being 
advised of an incident involving Mr Tobin and 
another employee of the company on the Friday 
the 16th — consideration of that incident and a 
host of incidents over the history of Mr Tobin's 
employment with the company extending since 25 
September 1984 that it could continue no longer 
with his employment. He was a totally 
unsatisfactory employee in the performance of his 
obligations as an employee and accordingly 
affected the termination. 

Mr Commissioner, we would refute that the 
termination is a summary termination. It is a 
termination as a result of a series of incidents. 

We submit, sir, that the termination was not a 
summary dismissal. It was a decision taken on 
balance over many years, in fact, was the employer 
doing no more than its legal rights under the terms 
of the award and the industrial relations order, if 
the Commission pleases. 

(Transcript pp. 8 and 9.) 
In the result, so it was argued, the provisions of Clause 

7—Termination for Reasons Other Than Misconduct 
were the applicable provisions of the Order (supra) had 
been followed to the letter, and the termination was 
therefore valid. 

The Commission was initially of the opinion that the 
dismissal was of a summary nature however at the 
conclusion of the respective cases the question required 
further consideration. 

The respondent's reasons for the termination of Mr 
D. Tobin are contained in a letter to him dated 17 
December 1988 (Exhibit H-l) and reproduced 
hereunder: 

This is a letter to confirm your termination from 
Mt Newman Mining Company Pty Ltd on 
Saturday, 17 December 1988. 

Your termination is a result of an incident 
involving you verbally abusing and intimidating 
another employee at the commencement of shift 
on Friday, 16 December 1988. 

This incident follows previous incidents 
including a final written notice of disciplinary 
action on 1 December 1988, advising that any 
further such incidents would result in the 
Company terminating your services. Your 
continued conduct of intimidation and verbal 
abuse is totally unacceptable and inconsistent with 
your obligations under your contract of 
employment. 

In accordance with Award provisions your 
termmation has been effected by payment of one 
week's pay in lieu of notice. Your final payments 
including all outstanding moneys due to you are 
attached. 

(Exhibit H-l.) 
Briefly, the circumstances were that Mr Tobin had 

received verbal and written warnings as to what was 
described as "abusive and intimidating behaviour". On 
11 December 1988 (Exhibit S-2) he received a final 
written warning which stated inter alia: 

Therefore any further incidents of this type of 
conduct by yourself will result in the termination of 
your contract of employment. 

In those circumstances, the Commission concludes 
that the final "incident" of unsatisfactory conduct 
amounted to precisely that. Of itself it did not amou nt to 
misconduct justifying either instant dismissal or 
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dismissal for misconduct. The contract of employment 
was terminated with payment in lieu of notice and all 
entitlements were paid out. The respondent simply 
exercised its undoubted right to terminate the contract 
of employment (as above) of an unsatisfactory 
employee. It was a termination of the contract of 
employment not a summary dismissal for misconduct. 
It follows that the applicable provision of 
Commissioner Gregors Order (supra) was Clause 7 as 
contended by the respondent. 

I turn now to consider the merits of whether Mr D. 
Tobin was unfairly dismissed. 

The principle which governs the considerations as to 
the unfairness or otherwise of a dismissal is that stated 
in the Undercliffe Case (65 WAIG 306). The onus 
resides with the applicant to demonstrate that, in all 
circumstances, the dismissal was unfair (Newmont 
Case 68 WAIG 679). 

As stated earlier herein Mr D.Tobin had received 
several verbal and written warnings as to his conduct 
which the employer considered unsatisfactory. It is not 
to the point to contend that the employee did not grasp 
the seriousness of his position when the written final 
warning was issued to him. Its meaning is very plain on 
the words used (supra). 

Further, that final warning contained an invitation to 
Mr D. Tobin — "should you experience difficulties 
towards improving your behaviour then I ... remain 
available to assist you or advise you". 

In the result Mr Tobin did not contest the issuing of 
the final written warning to him. As a shop steward he 
was aware of his right to take the matter up with the 
respondent but he elected not to follow that course. In 
the result, the employer's decision to terminate the 
contract of employment (with payment in lieu of notice) 
when there was a repetition some 18 days later of the 
conduct which Mr Tobin had been specifically warned 
against cannot be categorised by the Commission as 
unfair. Mr Tobin was the author of his own demise. 

Having so found, the Commission's intervention is 
unwarranted and the application is dismissed. 

Appearances: Mr R.W. Handmer appeared on behalf 
of the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch. 

Mr J.M. Stockden appeared on behalf of Mt Newman 
Mining Co Pty Limited. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Transport Workers' Union of Australia, 
Industrial Union of Workers, 
Western Australian Branch 

and 
Mt Newman Mining Company Pty Limited. 

No. CR1654 of 1988. 
Transport Employees Mining 

SENIOR COMMISSIONER G.G. H ALU WELL. 
6th day of February 1989. 

Order. 
HAVING heard Mr R.W. Handmer on behalf of the 
applicant and Mr J.M. Stockden on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed, 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 
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JOINT SITTING- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

Amalgamated Metal Workers and Shipwrights 
Union of Westen Australia and Others 

and 
Kilpatrick Green Pty Ltd and Others. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ELECTRICAL CONTRACTING INDUSTRY- 
AWARD No. R22 of 1978. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

No. CR1333 of 1988. 
and 

AUSTRALIAN CONCILIATION AND 
ARBITRATION COMMISSION 

Conciliation and Arbitration Act 1904. 
Section 25. 

Transfield Pty Ltd and Others 
and 

The Australian Workers' Union and Another. 
C No. 60335 of 1988. 

AUSTRALIAN WORKERS' UNION 
CONSTRUCTION AND MAINTENANCE 

(CONSOLIDATED) AWARD 1987. 
NATIONAL BUILDING TRADES 
CONSTRUCTION AWARD 1975. 

Various Occupations Construction Industry 

JOINT Sl'ITING: 
COMMISSIONER R.N. GEORGE. 

COMMISSIONER R. LAING. 
16th day of December 1988. 

Site allowance — Barrack Silicon Smelter Project — 
Claim for $2.80 site allowance, severance pay and 
other matters — $1.60 site allowance granted for 
disabilities suffered in lieu of all special rates and 
provisions — Severance pay refused — Wage 
Fixation Principles addressed. 

Reasons for Decision. 
THE COMMISSIONER: This matter is before the 
Commission as a result of two notifications lodged by 
the Confederation of Western Australian Industry 
(Inc). The first was by way of an application for a 
conference under section 44 of the Western Australian 
Industrial Relations Act 1979, filed in the Western 
Australian Industrial Relations Commission on 22 
September 1988 and the second by way of a notification 
of dispute pursuant to section 25 of the Australian 
Conciliation and Arbitration Act telexed to the 
Australian Conciliation and Arbitration Commission 
on 23 September 1988. Both notifications sought the 
assistance of the respective Commissions to ". . . 
determine either by conciliation or arbitration if any 
allowances or other provisions should apply in 
addition to the award in respect to the conditions of 
employment of employees of the applicants working on 
site". " 

This was followed by a request from the 
Confederation ofWestern Australian Industry (Inc). for 
the matters to be dealt with in joint sittings of the 
Western Australian Industrial Relations Commission 
and the Australian Conciliation and Arbitration 
Commission. By authorities given pursuant to section 
80 ZG of the Western Australian Industrial Relations 
Act and section 22 AA of the Australian Conciliation 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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and Arbitration Act. the Commissions as presently 
constituted were assigned to exercise the powers under 
the respective Acts. 

The matter proceeded initially by way of a conference 
held on 17 October 1988 which was followed by site 
inspections and a further conference on 3 November 
1988. There being no agreement between the parties, a 
formal hearing was convened and held on 4 November 
1988. 

In the course of the hearing, the unions party to the 
applications presented to the Commissions a document 
headed "Log of Claims — Barrack Silicon Project at 
Kemerlon Western Australia". For convenience, those 
parts of the claim that are relevant to the matters before 
us, as amended in the course of proceedings, are set out 
below: 

The following allowances and conditions are 
claimed in respect of the above project: 

1. The appropriate hourly award rate plus 
$2.80 per hour, expressed as a total hourly 
rate. 

2. Redundancy/Severance payment of $100 
per week of service on the project to be 
paid to all employees on termination. 

3. Free issue of safety boots, overalls, T- 
shirts and bluey jackets to be replaced on 
a fair wear and tear basis. 

4. Payment of superannuation to an 
approved Union scheme. 

5. Full mess facilities. 
6. Air conditioned lunch sheds compatible 

to those provided for under the Building 
Trades Award, toilets the same. 

7. Free supply of tea, coffee, sugar and 
milk. 

8. Travel allowance as per Schedule A. 

Schedule A. 

1. Clause 6. — Travelling Allowance: Delete 
paragraph (b) of subclause (2) of this clause and insert 
m lieu: 

(b) Employees other than provided for in 
paragraph (a) hereof and who travels (sic) 
from a point: 
(i) Over 32 kilometres radial distance but 

less than 50 kilometres from job site 
$16.00 per day. 

(ii) Over 50 kilometres radial distance but not 
less than 70 kilometres from job site 
$22.90 per day. 

(iii) Over 70 kilometres radial distance from 
job site $28.20 per day. 

2. Clause 7. — Weekend Travel: Delete this clause 
and insert in lieu: 

In addition to the allowance payable for 
weekend return travel in the distance work clause 
of the appropriate award, an employee to whom 
that clause applies shall be paid an additional 
amount of $17.50 on each occasion upon which he 
returns home at weekend, but only if— 

(1) He has completed three months 
continuous service with the employer; 

(2) He is not required for work during the 
weekend; 

(3) He returns to the job on the first working 
day following the weekend; and 

(4) The employer does not provide or offer to 
provide suitable transport 
and such payment shall be deemed to 
compensate for a periodical return home 
at the employer's expense. 
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(Exhibit 1) 
The work place subject to the claim is a 44 hectare site 

at Kemerton in the South West of Western Australia. 
The value of the project is approximately $9 5 m with the 
on site construction component being in the vicinity of 
$25m. A plan of the project prepared for tender 
purposes was submitted for the record and marked as 
Exhibit A. 

The purpose of the project as described by Mr 
Birman is to produce silicon. The construction phase 
involves the construction of two arc furnaces, a dust 
extraction system, a sawmill and administration and 
amenities buildings. It is anticipated that the project 
will run from its commencement on 18 May 1988 to 
about the end of 1989. The workforce is expected to peak 
at about 200 towards June 1989. An approximate 
breakdown of the number of employees involved was 
given as follows: 

— Civil Works — 30. 
— Administration buildings — 20. 
— Structural steel — 35. 
— Mechanical installation — 40. 
— Pipework — 25. 
— Electrical — 20 to 30. 
— Instrumentation — 5 to 8. 
— Refractory — 6 to 8. 

Mr Handmer, appearing by warrant for all unions 
party to the application with the exception of the 
Australian Workers Union, identified the following 
Awards under which employees being members of the 
unions represented by him, would be working on site. 

State Jurisdiction: 
Metal Trades (General) Award No. 13 of 1965. 
Electrical Contracting Industry Award No. R22 of 

1978. 
Building Trades (Construction) Award no. 14 of 

1978. 
Engine Drivers (Building and Steel Construction) 

Award No. 20 of 1973. 
Federal Jurisdiction: 
National Building Trades Construction Award No. 

N0Q2 of 1975. 
Mr Blewitt, on behalf of the Australian Workers 

Union, added the Australian Workers Union 
(Construction and Maintenance) Consolidated Award 
No. A051 of 1987 to the listunderthe heading of Federal 
Jurisdiction. 

Mr Handmer established the authority for the 
awarding of site allowances under the Federal and State 
Wage Case Principles by reference to the existence of 
specific provisions under the building and construction 
awards and in respect of the State Jurisdiction, to 
principles enunciated in what is known as the "John 
Holland Case" (67 WAIG 1731). 

In identifying the task faced by the Applicant Unions 
in relation to the State Wage Principles, Mr Handmer 
drew upon extracts from the Reasons for Decision in 
the State Wage Case and the Reasons for Decision of the 
Full Bench in Alcoa of Australia Limited and Electric 
Power Transmission and Others and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers of 
Australia (WA Branch) Perth in Appeals No. 25 and 26 
of 1988 (68 WAIG 1690). He then went on to establish, in 
accordance wth the principles referred to, firstly that the 
Barrack Silicon Smelter project is a job of such a nature 
as would attract a site allowance on the basis of 
disabilities encountered and secondly, that such 
disabilities are not contemplated in the wage rates 
prescribed in the Metal Trades General Award No. 13 of 
1965 or the Electrical Contracting Industry Award No. 
R22 of 1978. 

Taking the latter point first, Mr Handmer referred the 
Commission to pages 6 to 36 of the transcript in Matters 
No. CR 319 of 1987 and CR 324 of 1987 (the Green 
Case). In those proceedings the applicant unions 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1203 

reviewed the development of a number of awards, 
including the Metal Trades General Award No. 13 of 
1965 and the Electrical Contracting Industry Award 
No. R22 of 1978. In his reasons for decision. Coleman 
C.. as he then was. noted that a site allowance for 
building tradesmen on the site in question had been 
established by reference to the Sapri criteria (Print F 
1957). He further observed that: 

. . . the projects themselves cannot take on a 
different dimension when the claims for electrical 
and metal tradesmen are considered unless there is 
a fundamental difference between the basis on 
which wages and allowance are structured for these 
workers and for building tradesmen; or that their 
role on the project is so much different from that of 
the building tradesmen 

(67 WA1G 2370 at 2371) 
and concluded that such differences could not be found 
as to prevent the consideration of a claim for payment of 
a site allowance to employees subject to the awards then 
before him. In the instant matter the fundamental 
differences that would enable Electrical and Metal 
Tradesmen to be distinguished are not discernible and 
there is no apparent reason for those employees to be 
excluded from or to have different site arrangements to 
those to be determined as a result of these 
proceedings. 

In addressing the question of whether the job is of 
such a nature as to attract a site allowance. Mr Handmer 
referred the Commission to the transcript of 
proceedings and the Reasons for Decision in Matter 
No. 269 of 1988 (United Construction Pty Ltd and 
Others and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia) where 
reference was made to the history of resource projects in 
the southern portion of the South West Land Division 
and to the disabilities for which a site allowance was 
ratified in that matter for the Kermerton SCM 
Chemicals Project. The Barrack Silicon Smelter site is 
immediately adjacent to the Kermerton SCM 
Chemicals site and is said to evidence many of the same 
disabilities. The disabilities on the Barrack Silicon site 
may be summarised as follows: 

— The size and openess of the site, being 
approximately 44 hectares in area and totally 
stripped of all vegetation; 

— Exposure to the elements; 
— Extensive use of limestone base to seal large 

areas of the surface; 
— Wind blown sand and limestone dust; 
— Glare; 
— Distance from and access to amenities; 
— Congestion in some areas (eg. around the 

furnace complex); 
— The unusually high level of equipment 

involved on site with the extensive earth work; 
and the presence of and requirement to work 
in trenches. 

Mr Handmer submitted that the disabilities referred 
to would be present at various times and in varying 
degrees throughout the different phases of the project. 
No attempt was made to distinguish those phases for 
the purpose of assessing differential site allowance rates 
and it was submitted that of necessity there has to be 
some averaging across the life of the project which takes 
into account the different disabilities experienced by 
different groups of employees as they are brought onto 
the site and to the changes in the nature and level of the 
disabilities while they remain on site. 

Mr Birman for the respondent employers 
acknowledged the disabilities identified, with 
qualification in some instances, and the concept of 
averaging in the form expressed by Mr Handmer. In his 
view the circumstances contemplated by the 
application presently before the Commissions can be 
distinguished from "people coming in and working on a 

site in a specific area and claiming site allowance which 
was struck for disabilities to which they are not being 
exposed . . (Transcript page 28). In this context Mr 
Birman acknowledged that the employees subject to the 
instant application would all be suffering the 
disabilities identified in one way or another over the life 
of the construction period and that the "averaging" 
approach was the correct one to adopt. Mr Birman 
further submitted that the task for the Commissions in 
this particular case is to assess whether the disabilities 
equate, in a general sense, with those dealt with by the 
Western Australian Industrial Relations Commission 
in Matter No. 269 of 1988 concerning the adjoining 
Kermerton SCM Chemicals site. In that matter a site 
allowance of $1.55 for each hour worked was ratified for 
payment in lieu of all special rates and provisions. He 
went on to respond in some detail to each of the items 
listed in the log of claims. Finally. Mr Birman sought 
the insertion of a "no extra claims" clause, in the terms 
set out below, in any Order to issue out of 
proceedings. 

It is a condition of this Order that the trade 
unions' parties (sic) to this Order or any of their 
members employed on the Barrack construction 
project will make no further claims over and above 
the conditions described herein for the life of the 
Barrack silicone (s/c) construction project. 

It was clear from what was said during proceedings 
that this request was directly related to concerns that 
claims not granted as a result of the instant proceedings 
or new claims may be pursued through industrial 
action or otherwise at some later critical stage of the 
project. 

Having considered all of the material before us, it has 
been decided that given the disabilities observed, a site 
allowance of $ 1.60 for each hour worked over the life of 
the construction phase of the project, in lieu of all 
special rates and provisions, would be appropriate. As 
to the other matters contained in the log of claims, we 
find as follows: 

— Redundancy/Severance payment of $100 per 
week of service on that project to be paid to all 
employees on termination. 

It is clear that severance pay in any form is not 
permissible under the existing Wage Fixing Principles. 
The question of severance pay is presently under 
consideration by the Full Bench of the Australian 
Conciliation and Arbitration Commission and the 
outcome of those proceedings may alter circumstances 
so as to permit this matter to be raised through the 
Commission at a later date. For such a claim to be 
pursued or agreed to in the absence of such changed 
circumstances would constitute a breach of the releyant 
awards and the Commissions' Principles and call into 
question the offending parties' place in the existing 
system. 

The claim is refused and is not to be pursued other 
than by means available through the Commission 
processes and without resort to industrial action. 

— Free issue of safety boots, overall, T-shirts and 
bluey jackets to be replaced on a fair wear and 
tear basis. 

The provision of bluey jackets and safety boots is 
agreed by the parties in accordance with the normal 
practice on construction sites, as is the payment of a 
boot allowance of six cents per hour. However, where 
award provisions such as those contained in the 
Electrical Contractors Industry Award R22 of 1978 
already make specific reference to such an allowance, 
the award is to apply. 

The claim for the provision of overalls and T-shirts is 
refused. 

— Payment of superannuation to an approved 
union scheme. 

It is advised in the course of proceedings that this 
matter is no longer in dispute. 
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— Full Mess facilities. 
It is clear from what was said during proceedings that 

arrangements for the provision of facilities under this 
heading were still being considered and that further 
conciliation may achieve a resolution of any differences 
between the parties. It is therefore not proposed to rule 
on the matter. However, rights are reserved to both 
parties to bring the question back before the 
Commission if it is unable to be resolved. 

— Air conditioned lunch sheds comparable to 
those provided for under the Building Trades 
Award, toilets the same. 

It was confirmed on behalf of the employers that 
these facilities are to be provided at a standard 
consistent with that prescribed under the National 
Building Trades Construction Award. 

— Free Supply of tea, coffee, sugar and milk. 
The same comments made above under the heading 

of "Full Mess facilities" apply in respect of this claim. 
— Travel allowance as per Schedule A. 

This claim is agreed between the parties with the 
exception of the quantum of the additional amount to 
be paid on each occasion upon which an employee 
returns home on a weekend. The unions claim an 
amount of $17.50 while the employers say that the 
correct figure is $13.70. 

Having considered the basis of the claim and the 
formula utilised to fix the rates for the site for travelling 
allowance, it would be appropriate that the same 
formula be adopted to fix the quantum of the allowance 
for Weekend Travel. It is therefore determined that the 
rate for Weekend Travel shall be $13.70 in lieu of the 
$17.50 claimed. 

As to the request by Mr Birman to insert a "no extra 
claims" provision in any order to issue out of these 
proceedings, we need do no more than observe that 
such commitments have already been given in 
accordance with both Federal and State Wage 
Decisions. These commitments are unequivocal and do 
not need to be recorded in relation to specific matters. 
Such a requirement may indeed serve merely to devalue 
the commitments already given. For these reasons the 
request is refused. 

This decision deals with all site specific claims in 
relation to the Barrack Silicon Smelter Project made 
and allowable under the existing Federal and State 
Wage Case Principles. The resultant order is to apply for 
the life of the project. As indicated earlier in these 
Reasons for Decision, there can be no further claims 
other than those permitted by the Principles. 

The parties are directed to prepare the minutes of the 
proposed order to reflect this decision. This will need to 
accommodate differences in award provisions. 

By the Commissions: 
R.N. GEORGE. 

R.LAING. 
Appearances: Mr R. Handmer appeared for the 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia, the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth and the Building Trades Association of Unions of 
Western Australia (Association of Workers) in 
application No. CR 1333 of 1988 and for the Building 
Workers Industrial Union in application No. C 60335 of 
1988. 

Mr. R. Blewitt appeared for the Australian Workers 
Union in application No. C 60335 of 1988. 

Mr J. Birman appeared for the respondents. 

69 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

Amalgamated Metal Workers and Shipwrights 
Union of Westen Australia and Others 

and 
Kilpatrick Green Pty Ltd and Others. 

No. CR 1333 of 1988. 
METAL TRADES (GENERAL) AWARD 

No. 13 of 1965. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978. 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Various Occupations Construction Industry 

COMMISSIONER R.N. GEORGE. 
13th day of January 1989. 

Order. 
HAVING heard Mr R. Handmer on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia, the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth and the Building Trades Association of Unions of 
Western Australia (Association of Workers) and Mr J. 
Birman on behalf of the respondents, the Commission, 
being satisfied that the matter is consistent with the 
Principles enunciated by the Commission, in Court 
Session, in the State Wage Case September 1988 and 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby issues the 
following order: 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

1. — Title. 
This order shall be known as the Building, Civil, 

Metal and Electrical Trades (Barrack Silicon) 
Construction Order and shall supplement the 
following awards: 

Building Trades (Construction) Award 1987. 
Engine Drivers (Building and Steel 

Construction) Award No. 20 of 1973. 
Metal Trades (General) Award 1966. 
Electrical Contracting Industry Award R22 of 

1978. 

2. — Term and Operation. 
This order shall apply to employees of the 

respondents listed in the Schedule hereto whose 
employment is governed by any of the abovementioned 
awards and who are employed on the Barrack Silicon 
Smelter Construction Project, near Australind and 
shall remain in force for the duration of construction 
work at that site. 

3. — General Conditions of Employment. 
Except as provided in this order, the terms and 

conditions of each employee shall be as prescribed in 
the award governing his employment provided 
however that where the provisions of such award are 
inconsistent with the provisions of this order, the 
provisions of this order shall prevail. 
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4. — Boots and Boot Allowance. 
(1) Each employee on commencing employment on 

site shall be provided with one pair of safety boots free 
of charge. 

(2) Except for employees engaged under the 
provisions of the Electrical Contracting Industry No. 
R22 of 1978 Award who receive payment in accordance 
with Clause 6. — Safety Footwear of that award, 
employees covered by this order shall be paid six cents 
per hour for each hour worked for the maintenance of 
safety footwear. 

5. — Bluey Jacket. 
Any employee who has completed two week's 

employment on site prior to 6 April 1989, and continues 
to work on site after 6 April 1989, or any employee who 
completes two weeks' employment after 6 April 1989. 
shall be supplied with one Tasmanian bluey jacket by 
his employer. Should climatic conditions deteriorate 
then consideration will be given to an earlier date. 

6. — Travelling Allowance. 
(1) The Travelling Allowances prescribed in 

subclause (2) hereof shall be payable in lieu of those 
provided in: 

— Clause 6 of Part II — Construction Work of the 
Metal Trades (General) Award 1966. 

— Clauses 12(A) and 12(B) of the Building 
Trades (Construction) Award 1987. 

— Clause 22 of the Engine Drivers (Building and 
Steel Construction) Award No. 20 of 1973. 

(2) Each employee who is not provided with 
transport by his employer to travel to and from the job 
shall be entitled to the following travel allowance: 

(a) Employees residing up to 32 kilometres radial 
distance from the Barrack Silicon 
Construction Project shall be paid as provided 
for in the appropriate award. 

(b) Employees other than provided for in 
paragraph (a) hereof and who travel from a 
point: 
(i) Over 32 kilometres radial distance but 

less than 50 kilometres from job site 
$16.00 per day. 

(ii) Over 50 kilometres radial distance but not 
less than 70 kilometres from job site 
$22.90 per day. 

(iii) Over 70 kilometres radial distance from 
job site $28.20 per day. 

(c) (i) An employee shall not be entitled to the 
allowance prescribed in paragraph (b) 
hereof unless and until he submits a 
written statement to his employer setting 
out his place of residence and the number 
of kilometres he is required to travel from 
his home to the job by the shortest 
possible route. 

(ii) An employee who wilfully sets out an 
incorrect distance in his written 
statement shall be deemed guilty of wilful 
misconduct. 

7. — Weekend Travel. 
In addition to the allowance payable for weekend 

return travel in the distant work clause of the 
appropriate award, an employee to whom that clause 
applies shall be paid an additional amount of $13.70 on 
each occasion upon which he returns home at weekend, 
but only if— 

(1) he has completed three months' continuous 
service with the employer; 

(2) he is not required for work during the 
weekend; 

(3) he returns to the job on the first working day 
following the weekend; and 

(4) the employer does not provide or offer to 
provide suitable transport: 

and such payment shall be deemed to compensate for a 
periodical return home at the employer's expense. 

8. — Site Allowance. 
A site allowance of $1.60 for each hour worked to be 

paid from the commencement of work on site in lieu of 
all entitlements and disability payments or special 
payment provision prescribed in any of the 
abovementioned awards in respect of disabilities 
encountered on the site. 

Schedule of Respondents. 
United Constructions Pty Ltd. 
DeVaugh Building and Civil Engineering 

Constructions. 
Transfield (WA) Pty Ltd. 
Kilpatrick Green Pty Ltd. 
O'Donnell Griffin. 

FULL BENCH — 
Unions — Application for 

Alteration of Rules — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 62. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. 515 of 1988. 
BEFORE THE FULL BENCH. 

THE PRESIDENT PJ. SHARKEY Esq. 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G.L. FIELDING 
23rd day of December 1988. 

Rule change application — eligibility for membership 
rule — objectors — all satisfied except CSA — 
exclusion clause sought by CSA — rule change in 
line with "traditional flavour" of applicant's 
coverage — application granted. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an application by The 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous WA Branch, 
("FMWU"), pursuant to the Industrial Relations Act 
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1979 (as amended, hereinafter referred to as "the Act") 
for an alteration to rule 4. Eligibility for Membership of 
the applicant union's rules. 

The sections of the Acts referred to hereinafter are 
sections of the Industrial Relations Act 1979 as 
amended, unless otherwise designated. 

What the applicant sought to do was to add a new 
sub-rule (w) at the end of existing sub-rule (1) so that the 
clause would read as follows:— 

4. Eligibility for Membership. 
(1) The Union shall consist of an unlimited 

number of persons who are employed or who are 
usually employed in or in connection with any of 
the following industries or callings within the State 
of Western Australia:— 

(a) (b) etc.... 

(w) (i) The industries of animal welfare, 
animal care, animal breeding or 
animal homes. 

(ii) Veterinary surgeons or veterinary 
nurses employed in veterinary 
clinics or hospitals. 

(iii) Persons employed in animal 
marine or wild life 
establishments. 

At the beginning of proceedings, the objections filed 
on behalf of the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch, the 
Australian Veterinary Association (WA Division), 
Murdoch University, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers and those 
objectors who were private veterinary practitioners and 
whose names, as business names, appeared in Schedule 
"A" to the objection dated the 19th day of July 1988 and 
filed herein (and a copy of which Schedule is annexed 
hereto and marked "A"), and on behalf of Dr K.D. 
Spurge, veterinary surgeon, were withdrawn by leave. 
These were withdrawn on the basis of various 
undertakings given by the applicant union which we 
refer to hereinafter. 

Letters giving undertakings in respect of the 
proposed amendments or collateral thereto were 
forwarded to the objectors, Murdoch University, the 
Federated Clerks' Union, the Australian Veterinary 
Association (WA Division) and the Federated Liquor 
and Allied Industries Employees' Union, by the 
applicant union on the 14th day of November 1988. 
These are annexed hereto and marked "B", "C", "D" 
and "E" respectively. 

In addition, the applicant union offered a similar 
undertaking to that given to Murdoch University and 
the Federated Clerks' Union, to The Civil Service 
Association of Western Australia Incorporated, namely 
a proposed amendment to provide for an exclusion to 
its rules in the following terms:— 

Excluding persons employed by a public 
authority and persons employed in a clerical 
capacity. 

In addition, in the course of argument, Mr McGinty 
conceded that there ought to be an exclusion in the 
applicant's rules in relation to public servants as 
such. 

We should add that the letter annexed hereto marked 
"E", addressed to the Secretary of the Federated'Liquor 
and Allied Industry Employees' Union contains an 
undertaking to respect the existing coverage of that 
Union, of persons who are employed currently as 
catering workers in establishments in the animal 
welfare industry, and it was on that basis that that 
union's objection was withdrawn as was clearly 
expressed to us. 

The sole remaining objector, The Civil Service 
Association of Western Australia Incorporated 
("CSA"), asserted that its objection would be satisfied 

by the insertion of the following proviso under 
subclause (w) of rule 4(1) of the applicant's rules:— 

Provided that no person employed in any of the 
industries or callings mentioned in subclause 
4(l)(w) shall be eligible for membership if they 
were eligible for membership of the Civil Service 
Association Incorporated as at 1 December 1987. 

(our underlining) 

Otherwise, as it asserted, the applicant's proposed 
new rule conflicted with the CSA s membership rule, 
particularly sub-rule 6(a)(7) and 6(a)(9) and hence by 
virtue of section 55(5) the application should not be 
granted without inserting that proviso. Rule 6. 
Membership of the objector's rules reads as 
follows:— 

(a) Membership shall be confined to any person 
who is:— 

(1) employed as an officer under and 
within the meaning of the Public Service 
Act 1978-80; or 

(2) employed under the Forests Act, the 
Main Roads Act or any Act now in force or 
hereafter enacted whereby any Board, 
Commission or other body is constituted to 
administer any such Act; or 

(3) otherwise employed in any of the 
established Branches of the Public Service, 
including State trading concerns, business 
undertakings and government institutions 
controlled by Boards; or 

(4) employed by the State of Western 
Australia; or 

(5) employed by the Crown or by any 
Minister of the Crown in right of the State of 
Western Australia; or 

(6) ... 
(7) employed by an instrumentality or 

authority whether corporate or 
unincorporate acting under the control of or 
for or on behalf of or in the interest of the 
State of Western Australia; or 

(8) .• • 
(9) employed by any company or 

corporation in which issued shares are held 
by or for or on behalf of or in the interest of 
the State of Western Australia, or, if there are 
no issued shares, in which the governing 
body by whatever name called includes a 
nominee appointed by or on behalf of or in 
the interest of the State of Western 
Australia. 

(b) Provided that the following persons shall not 
be eligible for membership: Persons who are 
employed by an employer bound by an award 
made or an industrial agreement registered 
under the Industrial Relations Act 1979 and in 
force on 1 March 1985 and to which an 
organisation of employees registered under 
the aforementioned Act other than The Civil 
Service Association of Western Australia 
Incorporated is party, in the callings which on 
1 March 1985 were mentioned in any such 
award or agreement or in a classification, not 
specifically mentioned in the award or 
agreement as at 1 March 1985 the duties of 
which are the same or substantially similar to 
any classification which was so mentioned. 

Mr McGinty who appeared for the applicant 
submitted that, since there were no persons in existence 
eligible to be enrolled by the CSA under its sub-rules to 
whom these amendments could apply, then there could 
not be a valid objection by that Association. It was not 
disputed that those persons were not in existence as at 
present 
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However, it is clear from the words of section 55(5) 
that persons who are "eligible", are not confined to 
those persons who are employed or who exist at the 
present time. The purpose of an eligibility provision is 
to provide for coverage of membership from time to 
time and to the extent that the decision of the Full 
Bench in the alteration of the CSA Rules Case (1985) 65 
WAIG 2045 suggests otherwise, we consider that it 
ought to be reviewed. We note in that context that Mr 
McGinty relied on it in the course of his submissions. 

Section 55(5) provides as follows:— 
Notwithstanding that an organisation complies 

with section 53(1) or section 54(1), the Full Bench 
shall refuse an application by the organisation 
under this section if a registered organisation 
whose rules relating to membership enable it to 
enrol as a member some or all of the persons 
eligible, pursuant to the rules of the first- 
mentioned organisation, to be members of the first- 
mentioned organisation unless the Full Bench is 
satisfied that there is a good reason, consistent with 
the objects prescribed in section 6, to permit 
registration. 

Clearly, section 55(5) is intended to discourage the 
registration of constitutional rules which have the 
potential for overlap, not merely in those cases where 
members are already enrolled by an existing 
organisation. Significantly, section 6(e) also refers to the 
"eligibility of membership", and not to membership per 
se. 

Section 6 prescribes a number of the principle objects 
of the Act, with one particularly pertinent object and 
that is (e) which reads:— 

To encourage the formation of representative 
organisations of employers and employees and 
their registration under this Act and to discourage, 
so far as practicable, overlapping of eligibility of 
membership of such organisations. 

Conclusions. 
We are satisfied that there has been compliance with 

those procedural matters in relation to which 
compliance is required pursuant to the Act and the 
Regulations. There are thus, no procedural 
impediments to the application being approved. 

The only objection to this application turned upon 
the question of coverage of those employees who might, 
in future, be employed in or by corporations, bodies or 
enterprises in which the state government might have 
an interest, as distinct from the public service and 
identifiable public authorities. There are no employees 
who fit that category currently in existence as such, as 
we have observed above. 

The applicant specifically does not seek coverage of 
persons employed as public servants or by a public 
authority, and specifically seeks also to exclude persons 
employed in a clerical capacity or in catering 
occupations in the industries set out in the proposed 
amendment; and indeed in relation to public servants 
as such, Mr McGinty conceded that there ought to be an 
exclusion. 

Subject to the undertakings given above and annexed 
hereto, the proposed amendment recognises the 
historic coverage by the applicant union in the animal 
welfare industry and animal and wildlife parks and 
establishments. Indeed an award exists as proof of that 
historic coverage. 

In view of our interpretation of section 55(5) of the 
Act, it is incumbent upon the applicant to establish that 
there are special reasons for the Full Bench to authorise 
the registration of a membership rule as wide as that 
sought. We are satisfied that special reasons do exist as 
will be apparent from what we say hereinafter. 

The sub-rules on which the CSA bases its objection 
were inserted to ensure that the CSA obtains the right to 
enrol as members those officers and employees in 

government oriented bodies, which might not meet the 
broad definition of public authority in the Act. 

The applicant specifically does not seek to cover 
those who might be regarded as traditionally employed 
in government instrumentalities, but it seeks only to 
cover those who are employed in enterprises which are 
essentially non-government controlled. 

Although the CSA's relevant sub-rules are literally so 
wide as to cover enterprises with any government 
connection, even one with a very small government 
interest, the intention of the rules is only, as Mr Hewlett 
who appeared for the CSA conceded, that the CSA 
should have coverage of truly governmental 
instrumentalities. The Full Bench in the CSA 
Alteration of Rules Case (1985) 65 WAIG 2045. reflected 
in its decision that very concession as we explain in 
more detail hereinafter. 

The Full Bench, in these circumstances, it seems to 
us, ought to be careful not to intrude into a traditional 
area of coverage by the applicant union with an 
exclusion clause based on possible future happenings. 
For example, in concrete terms, the problems which 
might arise where a government assigns or transfers an 
enterprise, or part of it, or some of its functions, to a 
successor, an assignee, or transferee and what the result 
of that transaction might be industrially and/or in terms 
of coverage, could clearly only justly and satisfactorily 
be determined in the context of the rules of both the 
applicant and the objector at that future time when the 
event occurred and when all the facts were available. 

That problem is further illustrated by the fact that a 
government might, for example, purchase a five or 10 
per cent interest in a particular enterprise which had 
never carried out any government function and which 
would not in future be carrying out any government 
function, and whose employees were not traditionally 
public servants or of that ilk, nor to be likely to function 
as such in future. 

The problem cannot be dealt with by the sort of 
exclusion envisaged by the objector but only upon the 
basis referred to by the Full Bench in the CSA Rules 
Case (op. cit). 

In the application to alter the membership rules of 
the CSA, the Full Bench in a unanimous decision 
adverted to some extent to the problem under 
consideration here and the answers to the problem. 

Clearly, the objection should not be upheld, because 
it would or could exclude from the right to industrial 
representation in coverage, certain classes of people 
employed by employers in enterprises in which the state 
had a small or even negligible interest even though 
those enterprises were essentially private in character, 
not public facilities, and which employed people who 
were not traditionally public servants or government 
officers. 

The amendment to the CSA's membership rule was 
granted by the Full Bench in that application, subject to 
the CSA being able to demonstrate in all cases that it 
was competent to be given industrial coverage and that 
the particular situation justified the CSA's presence in 
areas different from that which had been defined by the 
community's perception of the "public" and/or "civil" 
service. 

Indeed, in granting the amendment to insert the 
existing membership rule in the objector's constitution 
rules, the Full Bench inserted a very wide proviso "to 
protect the existing industrial interests of other 
industrial organisations of employees", as it said. 

To insert the exclusion clause sought by the objector 
would negate or delete that expressed principle, and to 
some extent the proviso which was then inserted by the 
Full Bench. 

The question which will arise in the sort of enterprises 
to which we have referred, of course, will be a question 
of industrial coverage in each instance which should 
therefore be dealt with on its merits, on each occasion, 
as the Full Bench observed (op. cit.). 
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In other words, the individual case should receive 
individual attention to avoid the risk of any exception 
conferring inappropriate coverage on the CSA at the 
expense of a union which had coverage, for example, of 
workers in the petrochemical industry. 

The object of the Full Bench in the CSA rules 
application (op. cit. p. 2048), was to permit the CSA to 
seek "industrial coverage" if the "flavour" or 
"character" of the enterprise were "such as to be 
consistent with the CSA's historical interests". 

At p. 2048, the Full Bench observed:— 
The CSA repeatedly assures the Full Bench and 

the objectors throughout the proceedings that it 
has no desire to encroach upon the legitimate 
industrial preserve of other industrial 
organisations of employees nor does it intend to 
extend its interests beyond "the flavour of public 
service". 

To permit this objection to succeed would allow scope 
for that encroachment to occur. Indeed, an exception as 
all embracing as that proposed by the objector would 
not sit well with that assurance in its potential effect. 
However, without that exception the CSA is still left 
with the ability to provide coverage where the requisite 
flavour or coverage attaches or ought to attach to an 
enterprise. 

We also observe, in particular in this case, that the 
applicant's rules contain a provision that animal 
welfare officers or workers are eligible for membership 
of the applicant union and thus, to introduce the 
exclusion sought by the CSA would in that single 
instance have the potential to create an inconsistency 
which did not previously exist. There was also evidence 
which we accept, of some disadvantage in 
remuneration being suffered by some workers in the 
animal welfare industry which adds support to this 
application. 

We do not agree that the proposed amendment is 
couched in too broad or vague terms, as Mr Howlett 
submitted. Further, because of the exceptions which we 
propose to include in the amendment, there will not be 
any overlap with the public sector. The proposed 
amendment is capable, in our opinion, of a clear 
meaning. We further observe that the saving proposed 
by us, is such that the traditional and historical 
character of CSA industrial coverage should be assured 
in the future in respect of those enterprises which come 
under scrutiny, where a governmental or public 
ch aracter unequivocally exists. Further, we do not think 
that the proposed alteration to the rules offends in 
providing coverage of persons in various callings in the 
appropriate industries potentially, whether these are 
technical, administrative, or not. 

Put simply, in the context of section 55(5), to overrule 
the objection will not offend section 6 or more 
particularly section 6(b) or 6(e). The problem which 
might arise from time to time as to who should have 
industrial coverage in those areas where there is a 
limited government involvement, can only be solved by 
individual considerations of the enterprise which 
employs the persons at any one time; 

To attempt to inhibit the ability of the applicant to 
cover persons in the private sector whom traditionally it 
would cover under its rules simply because it has a 
small government association, would be wrong, 
particularly if the effect of allowing the objection were 
to confer coverage on the CSA contrary to or different 
from the "traditional flavour" or "character" of its 
coverage and contrary to the assurance against 
encrouchment given by it before the Full Bench and to 
which we have adverted above. 

As far as possible, consistent with other 
considerations, this decision represents a 
discouragement of overlapping. The exception, 
proposed by the objector, if allowed might fairly attract 

the criticism which the Full Bench made (see 65 WAIG 
2048) of a proposed rule which was disallowed on that 
hearing, namely:— 

The ambit of the proposed sub-rule is such as to 
exhaust the realms of current imagination, and, as 
a consequence the Full Bench cannot be satisfied 
that it is in the interests of the community that there 
be any judgment about it. 

Here, however, we judge that the impact of section 
55(5), and indeed, the first part of section 6(e) as well as 
the second part is served by granting this application. In 
doing so, we have particular regard to the history of 
coverage by the applicant and by the CSA. We are 
prepared to authorise the registration of an amendment 
to the constitution rule of the applicant union as 
follows:— 

4. Eligibility for Membership. 
(1) The Union shall consist of an unlimited 

number of persons who are employed or who are 
usually employed in or in connection with any of 
the following industries or callings within the State 
of Western Australia:— 

(a) (b) etc  
(w) (i) The industries of animal welfare, 

animal care, animal breeding or 
animal homes. 

(ii) Veterinary surgeons or veterinary 
nurses employed in veterinary 
clinics or hospitals. 

(iii) Persons employed in animal 
marine or wild life 
establishments. 

Provided that no person employed in any of the 
industries or callings mentioned in subclause 
4{lXw) shall be eligible for membership if they are 
persons employed by a public authority, persons 
employed in a clerical capacity, or persons 
employed under and within the Public Service Act 
1978 as amended. 

The application is granted. 

Order accordingly. 
Appearances: Mr J. McGinty for the applicant. 
Mr J. Watterston for the Federated Liquor and 

Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers. 

Mr G. Bartlett for the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA 
Branch. 

Mr J. Uphill for the Confederation of Western 
Australian Industry (Inc.). 

Mr J. Miller for Murdoch University. 
Mr D. Howlett for The Civil Service Association 

of Western Australia Incorporated. 

Schedule A. 
Wattle Grove Veterinary Hospital, Welshpool Road, 

Wattle Grove 6107. 
Karrinyup Small Animal Hospital, 455 North Beach 

Road, Gwelup 6018. 
Duncraig Veterinary Hospital, 55 Marri Road, 

Duncraig 6023. 
Craigie Veterinary Hospital, 55 Bullara Road, Craigie 

6025. 
Kalamunda Veterinary Clinic, 14A Haynes Street, 

Kalamunda. 
Swanbourne Veterinary Hospital, 2 Devon Road, 

Swanbourne 6010. 
Hanley Veterinary Clinic, 2020 Albany Highway, 

Maddington 6109. 
Armadale-Byford Veterinary Hospital, Lot 38, South 

West Highway, Armadale 6112. 
Coastal Veterinary Centre Pty Ltd, 16 Arnold Street, 

Mandurah 6210. 
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Victoria Park Veterinary Clinic, 974 Albany 
Highway, Victoria Park 6101. 

Kalgoorlie Veterinary Clinic, 133 Boulder Road, 
Kalgoorlie 6430. 

Albany Veterinary Hospital, PO Box 101, Albany 
6330. 

Smith & Rose Pty Ltd, 21 Leake Street, Belmont 
6107. 

Dr Chris Gales. Veterinary Surgeon, PO Box 287, 
Applecross 6153. 

Beaufort Veterinary Clinic, 460 Beaufort Street 
Highgate 6000. 

Relish Nominees Pty Ltd, PO Box 161, Pinjarra 
6208. 

RSPCA. 99A Albany Highway, Victoria Park 6100. 
Equine Veterinary Clinic, 17 Epsom Avenue, 

Belmont 6107. 
Southern River Veterinary Hospital, Southern River 

Road, Southern River 6110. 
Morley Veterinary Hospital, 20 Rudloc Drive, Morley 

6062. 
Melville Animal Hospital, 34 Rome Road, Melville 

6156. 
Karri Veterinary Clinic, Hampton Street, Bridgetown 

6255. 
Baldivis Veterinary Hospital, PO Box 500, 

Rockingham 6168. 
Cottesloe Animal Hospital, 597 Stirling Highway, 

Cottesloe 6011. 
Kenwick Veterinary Hospital, 15 Royal Street, 

Ken wick 6107. 
Riverton-Rossmoyne Veterinary Hospital, 81 

Vahland Avenue, Riverton 6155. 
Cannington Veterinary Hospital, 15 Clapham Street, 

Beckenham 6107. 
Pets Holiday Home, 7 Main Street, Osborne Park 

6017. 
Schedule B. 

15 November 1988 
Mr J.D. Miller, 
Industrial Officer, 
Murdoch University, 
Murdoch, WA 6153. 
Dear Sir, 

Application to Alter Rules No. 515 of 1988. 
I propose that the following exclusion be added to the 

rule change sought by the Federated Miscellaneous 
Workers' Union: 

excluding persons employed by a Public Authority 
and persons employed in a clerical capacity. 

This exclusion should protect your current coverage 
and I hope is sufficient to enable you to withdraw your 
objection. 
Yours faithfully, 
J.A. McGinty 
Secretary. 

Schedule C. 
15 November 1988 
Mr W.J.G. Smith, 
Secretary, 
Federated Clerks' Union of Australia. 

WA Branch, 
133 Summers Street, 
East Perth, WA 6000. 
Dear Sir, 

Application to Alter Rules No. 515 of 1988. 
I propose that the following exclusion be added to the 

rule change sought by the Federated Miscellaneous 
Workers' Union: 

excluding persons employed by a Public Authority 
and persons employed in a clerical capacity. 

A68471-8 

This exclusion should protect your current coverage 
and I hope is sufficient to enable you to withdraw your 
objection. 
Yours faithfully, 
J.A. McGinty 
Secretary. 

Schedule D. 
14 November 1988 
Dr Ashley Mercy, 
President, 
Australian Veterinary Association, 

Western Australian Division, 
28 Charles Street, 
South Perth, WA 6151. 
Dear Dr Mercy, 

I write in relation to our application to amend the 
Union's Constitutional Rule to enable employed 
Veterinary Surgeons to be union members. I believe it 
would be appropriate to present the Union's position. 

1. The Union does not have a vested interest as such 
in enrolling every employed Veterinary Surgeon. Our 
interest is based upon the position that such persons 
ought to have a Union to join. We intend, therefore, 
merely to complement for Veterinary Surgeons in 
private industry the availability of union membership 
which is already available to Veterinary Surgeons 
employed by the government, or in academic 
institutions. 

2. Union membership under WA law is voluntary. 

3. Whilst the Union is quite diverse in its 
membership, it is structured such that some areas of 
membership function independently. For example, we 
have an autonomous Children's Services Section 
comprising qualified Pre-School Teachers, Child Care 
Certificate holders and Aides. This section has its own 
office bearers, conducts its own regular meetings and 
prints its own journal. Any industry matter relating to 
employees in that area are dealt with solely by that 
section. The Union has decided to create just such a 
section for employed Veterinary Surgeons. It will have 
autonomy on all matters relating to the profession: it 
will be totally independent from all other sections of the 
Union: 
— it can accept or reject the industrial advice of the 

Union's Officials; 
— it will decide when and how often to meet; 
— it will function as a Union within the Union with 

separate name, and if so decided, its own 
letterheads, etcetera. 

4. The Union does not have a vested interest in 
gaining an award. There are substantial benefits of 
union membership even without an award. It is our 
understanding that those Veterinary Surgeons 
supporting the Union do not want the Union to apply 
for an award at this time. 

It is our understanding that the Veterinary Surgeons 
who wish to join the Union have indicated a 
preparedness to wait for 18-24 months before giving 
consideration whether or not an award ought to be 
applied for. We consider ourselves bound by that view 
and we are prepared to give a commitment not to seek 
an award for two years as the basis of employers 
withdrawing their objection to the application. This 
undertaking to be given formally in the Western 
Australian Industrial Relations Commission. 

It would be up to employed Veterinary Surgeons to 
decide after two years whether they wish an award or 
not. While the Union cannot be dictated to by non- 
union members, we would expect those Veterinary 
Surgeons who join the Union to be influenced by the 
views of their colleagues in deciding whether they wish 
an award. The Union will not unilaterally seek an 
award. 
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5. If an award was eventually decided upon, there 
would be discussions with the AVA as to its form. The 
Union is quite prepared to have an award which may be 
atypical from its award generally in any respect 
including differing provisions for rural or metropolitan 
work, or in ordinary hours being prescribed as. for 
example, 45 per week. 

6. This application applies to Western Australia 
only, of itself, it cannot "flow" automatically to other 
States. Any move by the Union in any other State would 
be subject to the circumstances of that case. 

7. We consider that employed Veterinary Surgeons 
ought to have access to a Union if desired. Employer 
Veterinary Surgeons have access to the Confederation 
of Western Australian Industry. 

We have taken the trouble to write to you in order to 
demonstrate our bona fides. As a Union, we cannot, 
under the above structure, be seen as an "outside body" 
dictating conditions to Veterinarians, nor do we have 
any interest in so doing. We have for many years been 
available to Veterinary Nurses and other employees in 
the industry. 

In addition, we indicate our preparedness to discuss 
these matters in detail with you. Also, the above matters 
may be incorporated into the Record of Proceedings 
when the Rule is amended. 

I hope that the above is of assistance in allaying the 
fears of your organisation, and that this may form the 
basis of an understanding which will allow the 
objections to this matter to be overcome. 
Yours faithfully, 
J.A. McGinty 
Secretary 
cc Mr J. Uphill (CWAI) 

Dr J. Hood 

Schedule E. 
15 November 1988 
Mr E.L. Fry, 
Secretary, 
Federated Licjuor and Allied Industries 

Employees Union of Australia. 
Western Australian Division, 

Box 7207 Post Office, 
Cloisters Square, Perth, WA 6000. 
Dear Eugene, 

I am happy to confirm our agreement that the 
application to amend the Federated Miscellaneous 
Workers' Union Rules in relation to Veterinary 
Surgeons and the animal welfare industry, is not 
intended to encroach upon your coverage of catering 
workers employed in such establishments. 

We undertake to respect your existing coverage of 
such persons. 

I trust this is sufficient to enable you to withdraw your 
objection to the rules change: 
Yours faithfully, 
J.A McGinty 
Secretary 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 62. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital. Service and Miscellaneous 

WA Branch 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. 515 of 1988. 
BEFORE THE FULL BENCH. 

THE PRESIDENT P.J. SHARKEY Esq. 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G.L. FIELDING 
23rd day of December 1988. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 22nd day of November 1988 and having 
heard Mr J. McGinty for the applicant and Mr J. 
Watterston for the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers, Mr G. Bartlett 
for the Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Mr J. Uphill for the 
Confederation of Western Australian Industry (Inc), 
Mr J. Miller for Murdoch University, and Mr D. 
Hewlett for The Civil Service Association of Western 
Australia Incorporated, and the Full Bench having 
considered and approved the application, it is this day, 
the 23rd day of December 1988, ordered that the 
Registrar register an alteration to the rules of the 
applicant union as follows:— 

4. Eligibility for Membership. 
(1) The Union shall consist of an unlimited 

number of persons who are employed or who are 
usually employed in or in connection with any of 
the following industries or callings within the State 
of Western Australia:— 

(a) (b) etc.... 

(w) (i) The industries of animal welfare, 
animal care, animal breeding or 
animal homes. 

(ii) Veterinary surgeons or veterinary 
nurses employed in veterinary 
clinics or hospitals. 

(iii) Persons employed in animal 
marine or wild life 
establishments. 

Provided that no person employed in any of the 
industries or callings mentioned in subclause 
4(l)(w) shall be eligible for membership if they are 
persons employed by a public authonty, persons 
employed in a clerical capacity, or persons 
employed under and within the Public Service Act 
1978 as amended. 

By the Full Bench. 

[L.S.] 
(Sgd.) P.J. SHARKEY, 

President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

< Industrial Relations Act 1979. 
Section 62. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous 

WA Branch 
No. 1243 of 1988. 

BEFORE THE FULL BENCH. 
PRESIDENT P.J. SHARKEY Esq. 
COMMISSIONER G.J. MARTIN 
COMMISSIONER J.F. GREGOR 

15th day of March 1989. 

Application for alteration of membership rule — all 
objections withdrawn — application granted. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. In this matter the applicant union made 
application to amend sub-rule (a) of Rule 4. Eligibility 
for Membership of its rule. 

Put briefly, the applicant sought leave to amend the 
clause by adding after the words "car parks", the words 
"the following classifications of persons employed on 
the Governors establishment, or by a public authority 
or post-secondary education institution, as defined in 
the Industrial Relations Act 1979; gardener, gardener's 
labourer, maintenance man (other than tradespersons), 
maintenance labourer, groundsman, power mower 
operator, tractor mower operator, leading hand and 
home economics assistant". 

Objections were lodged which were withdrawn at the 
hearing, either in person or by notice in writing by The 
Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers, The Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch and The Civil Service 
Association of Western Australia (Inc.) 

The evidence (see exhibit 2) revealed that there had 
historically been award coverage of gardeners 
employed by the government, and the applicant union's 
undertaking, broadly put, not to trespass on The 
Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers ground in that area was 
accepted. 

In addition, the applicant union set out to avoid 
duplication with coverage by The Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch as instanced by its letter of 
21 February 1989, exhibit 4, which inserted an exception 
relating to tradespersons after the words "maintenance 
man". The amendment thus serves the object set out in 
section 6(e) in particular. 

We should also find that those matters required to be 
complied with under section 62 and section 62(4) in 
particular, have been compied with. The Registrar will 
be authorised to register the amendment. 

Order accordingly 
Appearances: Mr J. McGinty on behalf of the 

applicant. 
Mr J. Brooksby (of Counsel) on behalf of The 

Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 62. 

The Federated Miscellaneous Workers' Union 
of Australia. Hospital, Service & Miscellaneous 

WA Branch 
No. 1243 of 1988. 

BEFORE THE FULL BENCH. 
PRESIDENT P.J. SHARKEY Esq. 
COMMISSIONER G.J. MARTIN 
COMMISSIONER J.F. GREGOR 

23rd day of February 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 22nd day of February 1989 and having 
heard Mr J. McGinty on behalf of the applicant and Mr 
J. Brooksby (of Counsel) on behalf of The Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers and the Full Bench having received 
written confirmation from The Construction, Mining 
and Energy Workers' Union of Australia — Western 
Australian Branch that its objections had been satisfied 
by the applicant in terms of letters exhibited herein as 
Exhibit 4 annexed hereto as Schedule C. and having 
heard from Mr Brooksby representing The Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers that its objections also had been 
satisfied by the applicant in terms of letters exhibited 
herein as Exhibit 1 and Exhibit 2 annexed hereto as 
Schedule B and the said objections having been 
withdrawn and the Full Bench having considered and 
approved the application, it is this day, the 23rd day of 
February 1989 ordered that the Registrar register an 
alteration to the rules of the applicant union in the 
terms of the following Schedule A attached hereto. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 

Schedule A. 
Rule 4. Eligibility for Membership: Delete subrule 

(4)(a) of this rule and insert the following in lieu: 
(4) In addition to the foregoing, the Union shall 

consist of an unlimited number of persons who are 
employed or who are usually employed in or in 
connection with any of the following industries or 
callings, within the State of Western Australia, 

(a) Cleaner, caretaker, lift attendant, window 
cleaner, watchman, char woman, usher, 
door keeper, gate keeper, porter, janitor, 
day or night patrolman, security officer, 
attendant in ladies' retiring rooms and 
attendant in libraries, art galleries, 
museums, and car parks; the following 
classifications of persons employed on 
the Governor's establishment, or by a 
public authority or post-secondary 
education institution, as defined in the 
Industrial Relations Act 1979, other than 
persons employed pursuant to an Award 
to which at 1 January 1989, The 
Australian Workers' Union, West 
Australian Branch, Industrial Union of 
Workers was a party; gardener, gardener's 
labourer, maintenance man (other than 
tradespersons), maintenance labourer, 
groundsman, power mower operator, 
tractor mower operator, leading hand 
and home economics assistant; the 
following classifications of persons 
employed in National Parks, Marine 
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Parks, Recreation Camps and Zoological 
Gardens; keeper, gardener, gardeners 
labourer, maintenance man, 
maintenance labourer, groundsman, 
warden, aquarist and ranger; the 
classification of ranger employed in 
Parks (other than those administered by 
the Rottnest Island Authority, the State 
Planning Commission or by a Local 
Government Authority). (Provided that 
the term gardener shall include 
horticulturist.) 

Schedule B 
22 February 1989. 
The Federated Miscellaneous Workers' 
Union of Australia 
PO Box 414 
Subiaco WA 6008. 
Attention Mr Jim McGinty. 
Dear Sir, 

FMWU Rules Application No. 1243 of 1988. 
We refer to the writer's telephone conversation with 

you of 21 February and we refer also to your letter of the 
same date. 

We have been instructed by the Australian Workers' 
Union to represent them in the above application and 
we confirm your intentions as expressed during the 
course of our telephone conversation to the effect that 
you did not wish to seek to trespass on any areas of 
current AWU coverage by reason of the amendments 
which you have now proposed. 

You will appreciate that our client's wish is not solely 
to protect its current award coverage which of course is 
the effect of the amendment proposed by you but also to 
protect its current constitutional rights. 

We understand that you are prepared to extend your 
undertaking given in your letter of 21 February to cover 
the following classifications: 

Gardener, gardener's labourer, maintenance 
man (other than trades persons), maintenance 
labourer, groundsman, power motor operator, 
tractor mower operator, leading hand and home 
ecconomics assistant currently covered by our 
client's union. 

Subject to you agreeing to the forgoing we are 
prepared to withdraw our objection. 

Yours faithfully, 
Greenland Brooksby. 

21 February 1989. 
Mr N. Cinquina 
Industrial Officer 
Australian Workers' Union 
113 Newcastle Street 
Perth WA 6000. 
Dear Nick, 

Re: Federated Miscellaneous Workers' Union 
Rules Application No. 1243 of 1988. 

Further to our discussions on 20 February, I wish to 
confirm that the Federated Miscellaneous Workers' 
Union and the Australian Workers' Union have 
historically enjoyed overlapping coverage of gardeners 
employed by the government. 

My understanding is that the Australian Workers' 
Union has coverage of gardeners employed in the Main 
Roads Department, Water Authority (country). 
Agricultural Schools and CALM (forests). 

The Federated Miscellaneous Workers' Union has 
coverage in the following departments: Education 
Department, Curtin University, University of Western 
Australia, all tertiary institutions. Department of 
Agriculture, Building Management Authority, 
Conservation and Land Management (Parks), 
Zoological Gardens, Water Authority (metropolitan 
area). Department of Community Services, Country 
High School Hostels, Health Department, Department 
of Sport and Recreation, Museum, Art Gallery, 
Library. 

I find it difficult to draft an exclusion in the FMWU 
rules other than in terms of award coverage. The 
FMWU clearly undertakes to respect your current areas 
of coverage of government gardeners and I believe this 
commitment, along with an exclusion to any gardener 
covered by an AWU award, is the only feasible 
demarcation of our interests. 

Accordingly, I proper the following amendment to 
the rule to protect your position: 

other than persons employed pursuant to an 
award to which, at 1 January 1989, the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers was a party. 

The amended rule would then read as follows: 
(4) In addition to the foregoing, the Union shall 

consist of an unlimited number of persons who are 
employed or who are usually employed in or in 
connection with any of the following industries or 
callings, within the State of Western Australia, 

(a) Cleaner, caretaker, lift attendant, window 
cleaner, watchman, char woman, usher, 
door keeper, gate keeper, porter, janitor, 
day or night patrolman, security officer, 
attendant in ladies' retiring rooms and 
attendant in libraries, art galleries, 
museums, and car parks; the following 
classifications of persons employed on 
the Governor's establishment, or by a 
public authority or post-secondary 
education institution, as defined in the 
Industrial Relations Act 1979, other than 
persons employed pursuant to an Award 
to which at 1 January 1989, The 
Australian Workers' Union, West 
Australian Branch, Industrial Union of 
Workers was a party; gardener, gardener's 
labourer, maintenance man (other than 
tradespersons), maintenance labourer, 
groundsman, power mower operator, 
tractor mower operator, leading hand 
and home economics assistant; the 
following classifications of persons 
employed in National Parks, Marine 
Parks, Recreation Camps and Zoological 
Gardens; keeper, gardener, gardener's 
labourer, maintenance man, 
maintenance labourer, groundsman, 
warden, aquarist and ranger; the 
classification of ranger employed in 
Parks (other than those administered by 
the Rottnest Island Authority, the State 
Planning Commission or by a Local 
Government Authority). (Provided that 
the term gardener shall include 
horticulturist). 

I have endeavoured to accommodate your request for 
an exclusion in terms of anyone eligible to join the 
Australian Workers' Union but find that this would 
necessitate naming specific departments whose identity 
will change over time, or disentitling persons currently 
eligible for membership. 

I re-confirm that it is our desire to respect your areas 
of coverage of gardeners and a wait your response to this 
proposition. 

Yours faithfully, 
JIM McGINTY. Secretary. 
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Schedule C 
22 February 1988. 
The President 
WA Industrial Relations Commission 
815 Hay Street 
Perth WA 6000. 
Attention: The Associate. 
Dear Sir, 

Re: Application 1243 and 1502 of 1988 
to vary registered rules FMWU. 

Please be advised that following the lodging of this 
union's objections to the abovementioned proposals, 
discussions have taken place between the parties 
wherein the applicant has satisfied us that it is not 
intended by these applications to extend the FMWU 
constitutional rule to include classifications covered by 
this union. 

Accordingly we do not intend to pursue with our 
objection and seek leave of the Commission to 
withdraw from this matter. 

Unfortunately I am required to appear in another 
place at the same time as these proceedings and would 
therefore ask that this be accepted as formal 
notification of our intentions. 

Yours faithfully, 
GRAHAM YOUNG, Assistant Secretary. 

Exhibit 4 
21 February 1989. 
Mr G. Young 
Assistant Secretary 
Construction, Mining and Energy Workers' Union 
102 Beaufort Street 
Perth WA 6000. 

Dear Sir, 
Re: Application No. 1243 of 1988. 

We are happy to amend our application at the 
hearing before the Full Bench on Wednesday 22 
February, to accommodate your objection: 

The rule so far as relevant will then read: 
(4) In addition to the foregoing, the Union shall 

consist of an unlimited number of persons who are 
employed or who are usually employed in or in 
connection with any of the following industries or 
callings, within the State of Western Australia, 

(a) Cleaner, caretaker, lift attendant, window 
cleaner, watchman, char woman, usher, 
door keeper, gate keeper, porter, janitor, 
day or night patrolman, security officer, 
attendant in ladies' retiring rooms and 
attendant in libraries, art galleries, 
museums, and car parks; the following 
classifications of persons employed on 
the Governor's establishment, or by a 
public authority or post-secondary 
education institution, as defined in the 
Industrial Relations Act 1979; gardener, 
gardener's labourer, maintenance man 
(other than tradespersons), maintenance 
labourer, groundsman, power mower 
operator, tractor mower operator, leading 
hand and home economics assistant; the 
following classifications of persons 
employed in National Parks, Marine 
Parks, Recreation Camps and Zoological 
Gardens; keeper, gardener, gardener's 
labourer, maintenance man, 
maintenance labourer, groundsman, 
warden, aquarist and ranger; the 
classification of ranger employed in 
Parks (other than those administered by 
the Rottnest Island Authority, the State 
Planning Commission or by a Local 
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Government Authority). (Provided that 
the term gardener shall include 
horticulturist). 

Could you please advise whether this proposal meets 
with your approval and your objection will be 
withdrawn. 

Yours faithfully, 
J.A. McGINTY, Secretary. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 62. 

In the matter of an application by The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch for alteration of 

registered rules. 
No. 1243 of 1988. 

TREVOR JOHN POPE, Deputy Registrar. 
27th day of February 1989. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to Subrule 4(a) of Rule 4. — 
Eligibility for Membership of the applicant 
organisation, in terms of the schedule attached to the 
order of the Full Bench numbered 1243 of 1988 given on 
the 23rd day of February 1989. 

(Sgd.) T.J. POPE, 
Deputy Registrar. 

PROCEDURAL DIRECTIONS 

AND ORDERS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 23.—Application for Further and 
Better Particulars. 

Hamersley Iron Pty Limited 
and 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers. 
No. 120 of 1989. 

COMMISSIONER SA. KENNEDY. 
31st day of January 1989. 

Order. 
HAVING, in Chambers, heard Mr A. Cameron on 
behalf of the applicant and Mr C. Butcher on behalf of 
the respondent, now therefore I the undersigned, 
pursuant to the powers conferred by the Industrial 
Relations Act 1979 do hereby order — 

That in respect of the paragraphs from the 
schedule to Application No. 780 of 1988, which 
paragraphs are cited herein, the respondent Union 
furnishes to the applicant Company further and 
better particulars as per the following — 

(1) In respect of that paragraph which 
reads— 

The union claims that the manage- 
ment of Hamersley Iron Pty Limited are 
not applying what was clearly stated and 
agreed by the parties at the ratification of 
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the 1987 Award and do not intend in the 
future, to apply fairly pr reasonably the 
agreed understanding of the parties of the 
1987 award 

(a) the terms of the agreement which 
the respondent Union says "was 
clearly stated and agreed by the 
parties at the ratification of the 
1987 award"; 

(b) references to the specific portions 
of the Award ratification proceed- 
ings upon which the respondent 
Union relies, if at all, for the 
purposes of establishing any such 
agreement; 

(c) full particulars of any alleged 
breach by the applicant Company, 
or by persons acting on behalf of 
the applicant Company, of such 
agreement; 

(d) the basis for the claim that the 
applicant company does "not 
intend, in the future, to apply fairly 
or reasonably the agreed under- 
standing of the parties of the 1987 
award" and full particulars upon 
which the respondent Union relies 
for this claim. 

(2) In respect of that paragraph which 
reads— 

The union also claims that because 
Hamersley Iron Pty Ltd management is 
being so unreasonable, unfair and unjust 
in this matter, that the award must be 
varied for their employees to receive their 
rightful work value and wage rates as 
agreed by the parties at the ratification of 
the award and during the award negotia- 
tions. 

(a) the basis for the claim that the 
applicant Company has been 
"unreasonable, unfair and unjust 
in this matter"; and the full 
particulars upon which the 
respondent Union relies for this 
claim; 

(b) references to those portions, if any, 
of the transcript of the Award 
ratification proceedings and those 
portions, if any, of the transcript of 
Award negotiations proceedings 
upon which the respondent Union 

. relies; 
(c) specification as to whether the 

respondent Union is claiming that 
the applicant Company suplied to 
the Commisison at the Award 
ratification proceedings other 
than agreed wage rates and/or that 
the agreed classification of 
individual employees was other 
than in accordance with the broad 
work function sheets provided to 
each employee and to the 
Commission; and if so specified, 
the particulars on which the 
respondent Union relies. 

(3) In respect of that paragraph which 
reads— 

The union further claims that, contrary 
to the agreement between the parties at 
the ratification of the 1987 award, 
Hamersley Iron Pty Ltd has, and intends 
to in the future, de-classify all FEL's 
above 250 BHP and up to 500 BHP to a 

lower work value and wage rate that was 
agreed by the ratification of the 1987 
award. 

(a) the terms of any agreement on 
FEL's on the ratification of the 
1987 award; 

(b) references to those portions, if any, 
of the transcript of the Award 
ratification proceedings upon 
which the respondent Union relies 
for its claim of an agreement 
regarding FEL's. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 23.—Application for Further and 

Better Particulars. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union 

West Australian Branch, 
Industrial Union of Workers. 

No. 121 of 1989. 
COMMISSIONER S.A. KENNEDY. 

31st day of January 1989. 

Order. 
HAVING, in Chambers, heard Mr A. Cameron on 
behalf of the applicant and Mr C. Butcher on behalf of 
the respondent, now therefore I the undersigned, 
pursuant to the powers conferred by the Industrial 
Relations Act 1979 do hereby order — 

That in respect of Matter No. 784 of 1988, the 
respondent Union furnish to the applicant 
Company within seven days from the date of this 
Order issuing the following — 

(1) (a) the names of those employees of the 
applicant Company for whom, by its 
claim in Matter No. 784 of 1988, the 
respondent Union is seeking re- 
classifications within the terms of the 
Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 
1987; and the site on which each of 
these employees is engaged to 
work; 

(b) a statement of the particulars in the 
case of each employee specified in (a) 
hereof on which the respondent 
Union relies for its claim for re- 
classifications. 

(2) the full terms of any agreement between 
the respondent Union and the applicant 
Company regarding machinery classi- 
fications which it claims exists or was 
reached; 

(3) references to those portions of the 
transcript of the Award ratification 
proceedings upon which the respondent 
Union relies for any claim by it that an 
agreement exists regarding machinery 
classifications. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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JOINDER/CONCURRENCE 
OF PARTIES — 

Application for — 
CATERING WORKERS' (FAST FOOD 

OPERATIONS, CATERING AND RESTAURANT) 
AGREEMENT 1979. 

Agreement No. 23 of 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application by 

Chicken Hut Pty Ltd 
to signify concurrence with the 

• Catering Workers' (Fast Food Operation, 
Catering and Restaurant) Agreement 1979. 

Decision. 
HAVING read and considered the application, and 
upon being satisfied that the requirements of the 
abovementioned Act and the regulations made 
thereunder have been complied with, I have this day 
registered a Notice of Concurrence in the 
abovementioned application. 

Dated at Perth this 9th day of January 1989. 

J.G. CARRIGG, 
Registrar. 

NOTICES — 
Appointments — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Long Service Leave Act 1958. 

In the matter of the appointment of a 
Chairman to the Board of Reference 

constituted under Part IV of 
the above Act. 

Decision. 
I HAVE this 5th day of April 1989, appointed Mr John 
Gearin Carrigg to be Chairman of the Board of 
Reference pursuant to section 13, subsection (l)(c) of 
the Long Service Leave Act 1958-1973. 

W.S. COLEMAN, 
Chief Commissioner. 

5th day of April 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Long Service Leave Act 1958. 

In the matter of the appointment of a 
Chairman to the Board of Reference 

constituted under Part IV of 
the above Act. 

Decision. 
I HAVE this 13th day of December 1988, appointed Mr 
Peter Laurence Wishart to be Chairman of the Board of 
Reference pursuant to section 13, subsection (l)(c) of 
the Long Service Leave Act 1958, for all long service 
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leave matters between 13 December 1988 and 30 
January 1989 and for as long thereafter as may be 
necessary to enabale him to complete any matters 
entered upon during that time. 

W.S. COLEMAN, 
Chief Commissioner. 

13th day of December 1988. 

AWARDS/AGREEMENTS — 

Consolidation of — 
SHOP AND WAREHOUSE (WHOLESALE 

AND RETAIL ESTABLISHMENTS) 
AWARD No. 32 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Award Variation Pursuant to 

Structural Efficiency Principle. 
The Shop, Distributive and Allied Employees' 

Association of Western Australia 
and 

Boans Ltd and Others. 
No. 1519 of 1987. 

Various Wholesale and Retail 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER O.K. SALMON 

23rd day of December 1988. 

Order. 
HAVING heard Mr M. Bishop on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondent, the Commission in Court Session, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders:— 

That the Shop and Warehouse (Wholesale and 
Retail Establishments) Award No. 32 of 1976 

(1) be varied and further consolidated in 
accordance with the following Schedule 
and that the following consolidated 
award shall have effect from the 
beginning of the first pay period 
commencing on or after the 1st day of 
January 1989. 

(2) That Order No. 1519 of 1987 issued on the 
13th day of October 1988 shall, from the 
1st day of January 1989, be cancelled and 
replaced by the following consolidated 
award. 
By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Award No. 32 of 1976. 

1.—Title. 
This award shall be known as the Shop and 

Warehouse (Wholesale and Retail Establishments) 
State Award 1977 and replaces awards numbered 4 of 
1972, 18 of 1963 and 10 of 1969 and 12 of 1971 as 
variously amended and consolidated. 
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2.—Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Definitions. 
7. Casual Workers. 
7A. Nightfill Duty. 
8. Part-Time Workers. 
9. Hours. 
10. Display of Rosters. 
11. Meal Breaks and Rest Periods. 
12. Meal Money. 
13. Overtime. 
14. Holidays. 
15. Annual Leave. 
16. Change Rooms. 
17. No Reduction. 
18. Higher Duties. 
19. Casual Limitations. 
20. Engagement. 
21. Time and Wages Record. 
22. Uniforms and Overalls. 
23. Board of Reference. 
24. Under-Rate Workers. 
25. Country Work and Travelling Time. 
26. Junior Worker's Certificate. 
27. Sick Leave. 
28. Wages. 
28A. Three Per Cent and $10.00 Wage Additions. 
29. Easter Week. 
30. Right of Entry. 
31. Other Provisions. 
32. Motor Vehicle Allowance. 
33. Long Service Leave. 
34. Shift Work. 
35. Payment of Wages. 
36. Posting of Award. 
37. Stand Down. 
38. Compassionate Leave. 
39. Location Allowance. 
40. Chemists Shops. 
41. Liberty to Apply. 
42. Maternity Leave. 
43. Union Notice Board. 
44. Introduction of Change. 
45. Superannuation. 
46. First Aid Allowance. 

Schedule A. 
Schedule B. 
Schedule C. 

2A,—State Wage Principles — September 1988. 
(1) It is a term of this Award that the Union 

undertake, until 1 July 1989 not to pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary the 
conditions of employment applicable to an employee 
on that date so as to increase that employer's labour 
costs, except to the extent that any such increase has 
been authorised by the Commission after that date. 

3.—Scope. 
This award shall apply to all workers employed in 

any calling orcallings herein mentioned in the industry 
or industries carried on by the Respondents named in 
Schedule C and to all employers employing those 
workers. 

4.—Area. 
This award shall have effect over the State of Western 

Australia. 

5.—Term. 
This award shall operate for a period of one year from 

and including the 15th day of August 1911. 

6.—Definitions. 
(1) "Shop Assistant" shall mean a worker 

performing one or more of the following functions in 
retail or wholesale establishments: 

(i) the receipt into and preparation for sale and or 
display of goods in or about any shop, 

(ii) the prepacking or packing, weighing, 
assembling, pricing or preparing of goods or 
provisions or produce for sale, 

(iii) the display, shelf Filling, replenishing or any 
other method of exposure or presentation for 
sale of goods, 

(iv) the sale of goods by any means, 
(v) the receiving, arranging or making payment 

by any means, 
(vi) the recording by any means of a sale or 

sales, 
(vii) the wrapping or packing of goods for 

despatch. 
The terms shall include soda fountain and/or milk 

bar assistants, assistants in country order departments, 
messengers, checkout operators, persons employed on 
information desks or booths, refund assistants, persons 
employed on service desks, persons employed as bag 
checkers in or about the entrance to stores, persons 
employed on customer service or as door greeters, 
persons employed as lay-by attendants, persons 
employed in hiring out activities in a shop, persons 
engaged in the stocking or collection of money from 
and preparation of commodities for sale in automatic 
vending devices, or persons engaged in the cooking and 
or preparation of provisions for sale in the shop of the 
employer other than for consumption in a cafeteria, 
persons engaged to collect trollies by any means, 
persons employed as spruikers in shops and persons 
engaged in operating photographic processing 
machinery. 

(2) "Storeman" shall mean a worker performing one 
or more of the following duties: receiving, handling, 
storing, assembling, recording, preparing, packing, 
weighing and/or wrapping, branding, sorting, stacking 
or unpacking, checking, distributing or despatching or 
distributing goods in a shop, store or warehouse or 
delivering goods from a shop, store or warehouse for 
transit. Such duties shall include the use of 
computerised equipment where necessary. 

"Storeman Operator Grade I" means a worker 
employed as such carrying out the duties of a storeman 
who is substantially required to operate the following 
mechanical equipment in the performance of his 
duties. 

(a) Ride-on power operated tow motor. 
(b) Ride-on power operated pallet truck. 
(c) Walk beside power operated high lift 

stacker. 
"Storeman Operator Grade 11" means a worker 

employed as such carrying out the duties of a storeman 
who is substantially required to operate the following 
mechanical equipment in the performance of his 
duties: 

(a) Ride-on power operated forklift. 
(b) High lift stacker. 
(c) High lift stock picker. 
(d) Power operated overhead traversing hoist. 

(3) "Storeman working singly" shall mean a 
storeman working where no other storeman is 
employed in the establishment. 

(4) "Despatch hand" shall mean a worker who is 
substantially engaged in handling or receiving goods in 
or from departments for despatch or who passes them 
over to the packing room, or prepares and hands over 
packages to carters for delivery and who. if required. 
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shall be responsible for the proper checking off of such 
packages and for the proper branding and marking 
thereof, and keeping necessary records, such as rail 
notes and cart notes. 

(5) "Packer" shall mean a worker who packs goods 
for transport by air, post, rail or ship. Provided that a 
worker who packs goods for delivery by road transport 
where the destination of such goods is beyond a radius 
of 25 miles of the nearest post office to the employer's 
business, shall be classed as a packer. 

(6) "Adult": For the purpose of this award, the word 
"adult" shall mean a worker 21 years of age and over or a 
worker who is in receipt of the prescribed adult rate of 
pay. 

(7) "Weekly Hand" shall mean a worker engaged by 
the week and whose employment shall be terminable by 
not less than one week's notice on either side. Such 
week's notice cannot be continued from week to 
week. 

Provided that a weekly hand employed for a period of 
four consecutive weeks or less shall be classed as a 
"casual worker" and be paid not less than the minimum 
rates of wages herein prescribed for a casual worker. 
This proviso shall not apply to a worker employed as a 
weekly hand and who is dismissed for incompetence or 
any other cause referred to in Clause 20.—Engagement 
of this award or to a worker who severs his contract of 
service. 

(8) "Wholesale Establishment" shall mean any 
warehouse or place where goods are exclusively or 
principally sold for re-sale and/or where goods are sold 
for consumption and/or use in another business. 

(9) "Canvasser" shall mean a worker who collects or 
requests orders by retail for goods in places other than 
the employer's establishment, but shall not include 
motor vehicle salesmen. 

(10) "Collector" shall mean a worker whose 
principal duties consist of collecting money for his 
employer in places other than the employer's 
establishment. The duties of a cavasser or collector may 
be amalgamated to suit the convenience of the 
employer's business. 

(11) "Wholesale Salesman" shall mean a worker 
performing one or more of the following duties in any 
establishment selling by wholesale:— 

Receiving, selling. assembling orders, 
distributing, handling goods for manufacturer or 
sale by wholesale. 

(12) "General Retail Shop" shall mean all shops 
other than special retail shops or small retail shops. 

(13) "Small Retail Shop": A shop shall be regarded 
as a small retail shop if: 

(a) Only goods or services listed in Schedule A 
to this award are sold or provided at the retail 
shop. 

(b) The retail shop is owned and operated by not 
more than two natural persons either in partner- 
ship or as a body corporate and the retail shop— 

(i) is the only retail shop operated by those 
persons or any one of them or the body 
corporate, as the case requires; 

(ii) is operated solely or principally for those 
persons or the members of the body 
corporate, as the case requires; and 

(iii) is operated at any one time by not more 
than four persons including at least one of 
the persons who own and operate the 
retail shop; 

(c) The Permanent Head of the Department of 
Labour has issued a certificate in relation to the 
retail shop certifying that it is a small retail shop in 
terms of this subclause. 

(14) "Special Retail Shop": A shop shall be regarded 
as a special retail shop if:— 

(a) A certificate is issued by the Permanent 
Head of the Department of Labour in relation to 
the retail shop specifying it to be a special retail 
shop as contained in Schedule B to this Award; 
and 

(b) only the goods or services or both that are 
prescribed in relation to a special retail shop of that 
category are sold or provided at the retail shop. 

(15) "Window Dresser/Visual Merchandiser" shall 
mean a worker whose principal duties consist of the 
arranging, creating, labelling or presentation of 
merchandise, fixtures and surrounding areas. Such 
duties shall include the use of tools, paint and other 
equipment associated with the visual display and 
presentation of goods and merchandise. 

7.—Casual Workers. 

(1) "Casual Worker" shall mean a worker engaged by 
the hour and who may be dismissed or leave the 
employer's service at any moment without notice and 
except as hereinafter provided shall not be engaged for 
more than 30 hours per week in ordinary hours. 

Notwithstanding the aforementioned a casual 
worker may be engaged in ordinary hours for 38 hours 
per week for periods not in excess of four consecutive 
weeks. 

Any casual worker engaged and not permitted to 
commence work shall receive two hours' pay at the rate 
of 20 per centum in addition to the appropriate rates of 
wages prescribed in this award. 

(2) The minimum period of engagement for casual 
workers shall be four consecutive hours on any day. 
Provided that:— 

(a) School students who are employed solely to 
collect trolleys in or about a shopping centre 
complex may be employed for a minimum of two 
consecutive hours between 4.00 p.m. and 6.00 p.m. 
Monday to Saturday inclusive: 

(b) Employees who are undergoing a period of 
training may be employed for a minimum of two 
consecutive hours in each of two such training 
periods which shall be undertaken in the first 
fortnight of employment; 

(c) Employees, who are employed after 5.00 p.m. 
on the day of late night trading, may be employed 
for a minimum of three consecutive hours. 

(d) Employees who are employed in a retail 
establishment which closes at or before 1.00 p.m. 
on a Saturday, may be employed for a minimum of 
three consecutive hours on a Saturday. 

(3) The rate for casual workers within ordinary time 
shall unless otherwise stated, be determined by dividing 
the appropriate wage rate prescribed by Clause 28.— 
Wages of this award by 38 and adding the appropriate 
loading prescribed by the award. 

(4) A casual worker shall be paid an additional 
loading in accordance with the following scale: 

(a) where the casual engagement on any day is 
for a full day's work — a loading of 20 per cent. 

(b) where the casual engagement on any day is 
for less than a full day's work — a loading of 25 per 
cent. 

(c) where the casual engagement is between the 
hours of 6.00 p.m. and 9.00 p.m. on the day of late 
night trading — a loading of 25 per cent. 
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(5) Calculation of Saturday rates for casual workers: 
The rate of pay for casual workers working on 
Saturdays during ordinary time shall be determined 
according to the following formula:— 

Weekly rate for ordinary hours 
between Monday and Saturday 
with the completion of ordinary 

hours after 1.00 p.m. 
Weekly rate for Saturday — weekly rate for 
full-time worker ordinary hours 

Monday to Friday. Monday to Friday. 
 + x 120% 

38 7.6 

(6) Tea breaks shall be taken in accordance with 
Clause 11.—Meal Breaks and Rest Periods. 

(7) Meal breaks shall be taken in accordance with 
Clause 11.—Meal Breaks and Rest Periods. 

7A.—Nightfill Duty. 
(1) Shop assistants (as defined) may be employed on 

duties associated with stock replenishment, pricing or 
labelling during times when the shop is closed to public 
trading Monday to Saturday inclusive. 

(2) Subject to the provisions of Clause 9.—Hours, 
Clause 8.—Part-Time Workers and Clause 7.—Casual 
Workers shop assistants may be employed on a full- 
time, part-time or casual basis. 

(3) Meal breaks shall be taken in accordance with 
Clause 11.—Meal Breaks and Rest Periods. 

(4) Tea breaks shall be taken in accordance with 
Clause 11—Meal Breaks and Rest Periods. 

(5) Where a holiday prescribed in Clause 14.— 
Holidays of this award falls on any day upon which a 
worker is required to work ordinary hours, the ordinary 
hours in that week shall be reduced by the number of 
hours ordinarily worked by that worker on the day on 
which the holiday occurs. 

(6) Any junior worker employed subject to this 
clause who is under 18 years of age shall be paid as 
though he were 18 years of age. 

(7) Workers employed other than under this 
subclause by an employer shall not be employed by that 
employer under the terms of this subclause. 

(8) Overtime worked by employees under this clause 
shall be paid for at the rates prescribed in Clause 13.— 
Overtime. 

(9) Full-time and part-time workers employed under 
this clause shall be paid a loading of 20 per cent in 
addition to the rates prescribed by Clause 28.— 
Wages. 

(10) Casual workers employed under this clause 
shall be paid a loading of 40 per cent in addition to the 
rates prescribed by Clause 28.—Wages. 

(11) All work performed by casual workers under 
this clause between 5.00 p.m. and midnight on Saturday 
shall be paid at a loading of 20 per cent in addition to the 
rate laid down in subclause (5) of Clause 7.—Casual 
Workers. 

(12) All work performed by part-time workers under 
this clause between 5.00 p.m. and midnight on Saturday- 
shall be paid at a loading of 20 per cent in addition to the 
rate laid down in paragraph (b) of subclause (7) of 
Clause 8.—Part-Time Workers. 

8.—Part-Time Workers. 
(1) Except as hereinafter provided, a part-time 

worker shall mean a worker who may be engaged on 
any day Monday to Saturday inclusive for a maximum 
of 60 hours per fortnight with not more than 10 daily 
work commencements in any fortnightly period. 
Provided that a part-time worker shall not be engaged 
for less than three consecutive hours nor more than 
eight consecutive hours exclusive of meal times on any 
one day, except as provided by subclause (6) hereof. 

Provided further, that an employer and the Union 
may agree in writing to extend the maximum ordinary 
hours that may be worked pursuant to this subclause. 

(2) A part-time worker shall receive payment for 
wages, annual leave, holidays, sick leave and long 
service leave on a pro rata basis in the same proportion 
as the number of hours regularly worked each week 
bears to 38 hours. 

(3) When a day, being a day when a worker would 
have been rostered to work is a holiday under the 
provisions of Clause 14.—Holidays of this Award, then 
that day shall be a holiday without deduction of pay to 
such worker. 

(4) Tea breaks shall be taken in accordance with 
Clause 11.—Meal Breaks and Rest Periods. 

(5) Meal breaks shall be taken in accordance with 
Clause 11.—Meal Breaks and Rest Periods. 

(6) On the day of 1 ate night trading part-time workers 
may be employed for a maximum of 1 V/z hours within 
ordinary time. 

All time worked after 6.00 p.m. on the day of late night 
trading shall be paid for at a rate of 25 per cent in 
addition to the rates prescribed by Clause 28.—Wages of 
this award. 

(7) The rate of pay for part-time workers working on 
Saturdays during ordinary time shall be determined 
according to the following formula: 

(a) For all hours worked between 8.00 a.m. and 
1.00 p.m. 

Weekly rate for ordinary 
hours between Monday 
and Saturday with the 
completion of ordinary 

hours at or before 
Weekly rate for 1.00 p.m. Saturday — 
full-time worker weekly rate for ordinary 

Monday to Friday. hours Monday to Friday. 
  +      

38 4 
(b) For all hours worked after 1.00 p.m. and up to 

and including 6.00 p.m. 
Weekly rate for ordinary 
hours between Monday 

Saturday with the 
completion of ordinary 

hours after 1.00 p.m. 
Weekly rate for Saturday — weekly rate 
full-time worker for ordinary hours 

Monday to Friday. Monday to Friday. 
  +    

38 7.6 

9—Hours. 
Part 1 — Hours of Work. 

(1) (a) Subject to this clause and except as provided 
elsewhere in this award the ordinary hours of work shall 
be 38 per week, or an average of 38 per week, to be 
worked in one of the following methods: 

(i) 38 hours in one week. 
(ii) 76 hours in two consecutive weeks. 
(iii) 114 hours in three consecutive weeks. 
(iv) 152 hours in four consecutive weeks. 

(b) The ordinary hours of work shall be exclusive of 
meal breaks and be so rostered that a worker shall not 
be required to commence work on more than five days 
in each week or 10 days in each fortnight of any work 
cycle. 

(c) Provided that in retail or wholesale establish- 
ments employing on a regular basis 15 or more 
employees per week, unless specific agreement exists to 
the contrary between an employer and an employee, the 
employee shall not be required to work ordinary hours 
on more than 19 days in each four week cycle. 
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Where specific agreement exists between an 
employer and employee, the employee may be worked 
on the basis of: 

— not more than four hours' work on one day in 
each two week cycle. 

— not more than six hours' work on one day in 
each week. 

— not more than 7.6 hours' work on any day. 
(d) Provided that in retail or wholesale establish- 

ments employing on a regular basis more than five 
employees but less than 15 employees per week, unless 
specific agreement exists to the contrary between an 
employer and employee, the employee may be worked 
their ordinary hours on one of the following bases at the 
employer's discretion: 

— not more than 19 days'work in each four week 
cycle. 

— not more than four hours' work on one day in 
each two week cycle. 

— not more than six hours' work on one day in 
each week. 

Where specific agreement exists, between an 
employer and an employee, the employee may be 
worked on not more than 7.6 hours on any day. 

(e) Provided that in retail or wholesale establish- 
ments employing on a regular basis five or less 
employees per week, employees may be worked their 
ordinary hours on one of the following bases at the 
employer's discretion: 

— not more than 19 days in each four week 
cycle. 

— not more than four hours' work on one day in 
each two week cycle. 

— not more than six hours' work on one day in 
each week. 

— not more than 7.6 hours' work on any day. 
(0 The employer shall give the union seven days' 

notice of any working hours agreement reached in 
accordance with the provisions of this clause. Any 
dispute arising out of the method of implementation of 
the working hours arrangement shall be referred to the 
Commission for adjudication. 

(g) (i) By agreement employees may request that 
the rostered day off be rescheduled and 
taken at any other convenient time within 
the period of the current or the next 
following work cycle. 

(ii) By agreement between the employer and a 
worker, the rostered day off may be 
accumulated up to a maximum of five days 
in any one year. Such accumulated periods 
may be taken at times mutually convenient 
to the employer and the worker. 

(h) All overtime worked on a rostered day off shall be 
paid for at the rate of time and a half for the first two 
hours and double time thereafter with a minimum 
engagement of four hours at overtime rates. 

(i) Schedules of Rostered Days Off will be published 
and displayed in a place accessible to staff, one month 
in advance. 

(j) If a public holiday falls on a Rostered Day Off. an 
employee shall be compensated in one of the following 
methods by agreement between the employer and 
employee: 

(i) payment of an additional day's wages, or 
(ii) another day shall be allowed with pay within 

28 days, or 
(iii) an additional day shall be added to the annual 

leave entitlement. 

(b) "General Retail Shops" — the ordinary hours of 
work may be worked on any or all days of the week 
between the hours of 7.00 a.m. and 6.00 p.m. Monday to 
Friday inclusive and 8.00 a.m. and 6.00 p.m. Saturday 
excepting on the day of late night trading when the 
ordinary hours of work may be worked between 7.00 
а.m. and 9.00 p.m. 

(c) "Small Retail Shops" — the ordinary hours of 
work shall be worked within a spread of 11 consecutive 
hours exclusive of meal breaks except on the day of late 
night trading where the spread may be 12 consecutive 
hours exclusive of meal breaks between the hours of 
б.00 a.m. and 11.30 p.m. on Monday to Saturday 
inclusive. 

(d) (i) "Special Retail Shops" — Except as 
provided in paragraph (ii) herein the 
ordinary hours of work may be worked on 
any or all days of the week between the 
hours of 7.00 a.m. and 6.00 p.m. Monday to 
Friday inclusive and 8.00 a.m. and 6.00 p.m. 
Saturday excepting on the day of late night 
trading when the ordinary hours of work 
may be worked between 7.00 a.m. and 9.00 
p.m. 

(ii) "Special Retail Shops" (Pharmacies) — the 
ordinary hours of work may be worked on 
any or all days of the week Monday to 
Saturday inclusive, between the hours of 
6.00 a.m. and 11.30 p.m. 

(e) "All Other Establishments" — the ordinary hours 
of work may be worked on any or all days of the week 
Monday to Saturday inclusive: provided that on the 
days Monday to Friday inclusive the hours of work 
shall be between 6.30 a.m. and 6.00 p.m. and on 
Saturdays such hours of work shall be between 7.30 a.m. 
and 5.00 p.m. 

Part III — Rosters. 
(1) Subject to Part I of this clause each full-time 

weekly employee shall be employed on one of the 
following rosters: 

(a) Monday to Friday (inclusive) in which case 
Saturday shall be deemed to be the employee's 
rostered day off. 

(b) Two week roster in which case the employees 
shall be rostered off on alternative Saturdays and 
alternative late night trading nights. In such case 
the rostered day off shall be a Monday following 
the rostered Saturday off or Friday preceding the 
rostered Saturday off and work on the Saturday 
rostered on shall conclude by 1.00 p.m. 

(c) Tuesday to Saturday (inclusive) in which 
case Monday shall be deemed to be the employee's 
rostered day off. 

(d) Nine start per fortnight roster in which case 
the employee shall be rostered off on alternative 
Saturdays and alternative late night trading nights 
and the rostered days off shall be consecutive and 
immediately prior to or after the Saturday off 
work. 

(e) Four start per week roster in which case the 
employee shall submit a written request to the 
employer to work such a roster. The work period 
shall be Wednesday to Saturday each week 
including the full day of late night trading after 6.00 
p.m. The rostered day off shall be Monday and 
Tuesday of each week. An employee shall receive a 
full 38 hours pay plus other award entitlements for 
working such roster. 

Part II — Ordinary Hours. Part IV — Small Shops (as defined). 
(1) (a) Subject to Part I of this clause: Establish- The requirements of Part III —Rosters of this clause 

ments shall arrange the ordinary hours of work each shall not apply to any shop employing less than four 
day according to the provisions herein. weekly workers subject to this award. 
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10.—Display of Rosters. 
(1) Every employer shall post or cause to be posted 

and keep posted, in a conspicuous position in each 
establishment so as to be easily accessible to, and easily 
read by. every worker employed therein, a roster written 
in the English language showing: 

(a) The name of each worker bound by the 
award, and 

(b) the days, during each work cycle, upon 
which the worker is required to work his/her 
ordinary hours of work, the start and finish times of 
each work period, and the time of any meal 
break. 

(2) Notwithstanding the provisions of subclause (1) 
herein, the employer may provide each worker with an 
individual roster in writing containing the required 
information. 

(3) The particulars contained in such roster shall be 
in respect of the full week Monday to Saturday 
inclusive, during which it is posted up, and may be 
altered or varied only on account of the sickness or 
absence of a worker or by the inclusion of particulars in 
respect of casual workers. 

(4) Such rosters shall be published at least four weeks 
in advance. 

(5) The ordinary hours of work and any meal 
interval prescribed by this award shall be rostered as a 
continuous period on any day. 

11.—Meal Breaks and Rest Breaks. 
(1) A worker, during any work period in which his/ 

her ordinary hours of work are rostered to be worked, 
shall be allowed a meal break of not less than 45 
minutes nor more than one hour. Provided that the 
employer and any worker may agree that the meal break 
shall not be less than a half hour. 

(2) Subject to subclause (3) a meal break shall be 
taken after not less than 21/2 nor more than five hours 
work have been performed on any day. Provided for 
those workers who may be required to work more than 
five hours after or prior to taking a meal break in that 
part of the day which forms the substantial part of their 
work a paid tea break of 15 minutes shall be granted in 
lieu of the requirement to take an additional meal 
break. The 15 minutebreak referred to herein shall be in 
lieu of the break allowed by subclause (5) hereof. 

(3) From Monday to Saturday inclusive the lunch 
period may be taken between the hours of 11.00 a.m. and 
3.00 p.m. 

(4) A worker who is required to work in ordinary 
hours on the night of late night trading shall be entitled 
to an evening meal break of between 45 minutes and 
one hour between 4.30 p.m. and 7.00 p.m. Provided that 
the employer and any worker may agree that the meal 
break shall not be less than a half hour. 

(5) A worker shall be allowed a 10 minute break each 
day either in the first or second half of the work period 
Monday to Saturday inclusive. Such break shall be 
taken to suit the employer's business provided that no 
worker shall be required to work for more than 41/2 
hours without having had such break. Provided further 
that such break shall not take place within a period of 
one hour after commencing work in the morning or 
within a period of one hour after the completion of the 
worker's lunch period or during the time of late night 
trading. 

(6) (a) Where a worker is required to continue 
working beyond his normal finishing time for more 
than two hours he shall be allowed a break for a meal of 
not less than 30 minutes. Such break shall be allowed to 
the worker before the expiration of the period of work 
beyond his normal finishing time referred to herein and 
not earlier than 5.00 p.m. 

(b) If the overtime to be worked continues beyond 
the meal break, an additional half hour meal break 
shall be allowed after each period of overtime not 
exceeding five hours. 

(7) The meal breaks provided in this clause shall be 
granted and taken in one continuous period. 

12.—Meal Money. 
(1) When a worker is required to continue working 

after the usual finishing time for more than one hour 
he/she shall be paid $5.90 for the purchase of any meal ' 
required. 

(2) Meal Money shall be paid prior to the meal 
period on the day upon which the overtime is to be 
worked. 

(3) Late Night Trading Meal Allowance: A worker 
who commences work at or prior to 1.00 p.m. on the day 
of late night trading and is required to work beyond 7.00 
p.m. on that day shall be paid a meal allowance of 
$5.90. 

13.—Overtime. 
(1) (a) Subject to the provisions of Clause 9.— 

Hours, all time worked outside of the ordinary hours 
shall be deemed to be overtime, payable in accordance 
with this clause. 

(b) Where more than 38 hours are worked in any 
week during a period of two consecutive weeks the 
provisions of this clause shall not apply unless: 

(i) more than 76 ordinary hours are worked in 
that two week period; or 

(ii) more than 38 ordinary hours are worked in 
that two week period if one week of a period of 
annual leave occurs in that two week period. 

(2) Any worker on duty when, in accordance with the 
roster such worker should be off duty (except as 
provided by subclause (3) of Clause 10.—Display of 
Rosters), shall be paid at overtime rates. 

(3) All time worked before the usual starting time or 
after the usual finishing time in any establishment shall 
be paid for at overtime rates. 

(4) Excepting as provided hereunder, all overtime 
worked shall be paid for at the rate of time and a half for 
the first two hours and double time thereafter. In the 
calculation of overtime each day shall stand alone, 
excepting in the case of Small Retail Shops where 
overtime is calculated on a weekly basis. 

(5) Except in the case of Small Retail Shops, all 
overtime worked on Easter Eve by workers shall be paid 
for at the rate of double time. 

(6) (a) All overtime worked after 12 noon on 
Saturday shall be paid for at the rate of double time. 

(b) Work performed on a Sunday shall be paid for at 
the rate of double time. 

(7) Work performed on a holiday prescribed in 
subclause (1) of Clause 14.—Holidays hereof shall be 
paid for at the rate of double time and a half. 

(8) (a) Work performed on any day Monday to 
Saturday inclusive which is a worker's rostered day off 
shall be paid for at the rate of time and a half for the first 
two hours and double time thereafter with a minimum 
engagement of four hours at overtime rates. 

(b) Notwithstanding paragraph (a) above, work 
performed on Saturdays before 12 noon in 
establishments which work a five day week (Monday to 
Friday inclusive) shall be paid for at the rate of time and 
a half for the first two hours and double time 
thereafter. 

(c) Notwithstanding (a) and (b) above, work 
performed on Saturdays before 12 noon by Night Fillers 
shall be paid for at the rate of time and one half for the 
first two hours and double time thereafter. 

(9) When a worker is recalled to work after leaving 
the employer's work establishment he/she shall be paid 
for at least three hours at the appropriate rate, and time 
reasonably spent in getting to and from work shall be 
counted as time worked. 
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(10) When overtime work is necessary it shall, 
wherever reasonably practicable, be so arranged that 
workers have at least eight consecutive hours off duty 
between the work of successive days. A worker (other 
than a casual worker) who works so much overtime 
between the termination of his ordinary work on one 
day and the commencement of his ordinary work on the 
next day that he has not had at least eight consecutive 
hours off duty between those times, shall, subject to this 
paragraph, be released after completion of such 
overtime until he has had eight consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. If, on the instructions of 
his employer, such a worker resumes or continues work 
without having had eight consecutive hours off duty, he 
shall be paid at double rates until he is released from 
duty for such period and he shall then be entitled to be 
absent until he has had eight consecutive hours off duty 
without loss of pay for ordinary working time occurring 
during such absence. 

(11) Notwithstanding anything contained in this 
award — 

(a) An employer may require any worker other 
than part-time workers to work reasonable 
overtime at overtime rates and such worker shall 
work overtime in accordance with such 
requirement. 

(b) No organisation, party to this award or 
worker or workers covered by this award, shall in 
any way whether directly or indirectly be a party to 
or concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

14.—Holidays. 
(1) (a) The following days or the days observed in 

lieu shall, subject to this subclause and to Clause 13.— 
Overtime be allowed as holidays without deduction of 
pay, namely. New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. Provided that another day may be 
taken as a holiday by arrangement between the parties 
in lieu of any of the days named in this subclause. 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday and 
when Boxing Day falls on a Sunday or a Monday the 
holiday shall be observed on the next succeeding 
Tuesday. In each case the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(2) Where — 
(a) a day is proclaimed as a public holiday or 

public half-holiday under section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply 
throughout the State or to the metropolitan area of 
the State, 

that day shall be a whole holiday or, as the case may be, 
a half-holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

(3) The worker absent without leave on the day 
before or the day after any of the holidays referred to in 
subclause (1) shall be liable to forfeit wages for the 
holiday as well as for the day of absence except where an 
employer is satisfied that the worker's absence was 
caused through illness in which case wages shall not be 
forfeited for the holiday. Provided that a worker absent 
on one day only, either before or after a group of 
holidays, shall forfetit wages only for one holiday as 
well as for the period of absence. 

(4) Where the services of a worker are terminated by 
the employer on the day preceding a holiday or 
holidays, refer to Clause 20.—Engagement, subclause 
(3). 

(5) (a) When any of the holidays prescribed in 
subclause (1) of this clause falls on a day which for a 
full-time or part-time employee is a day of the week 
upon which he or she is usually required to work less 
than one-fifth of his or her ordinary weekly hours of 
duty, such employee shall be allowed time off duty 
without deduction of pay equivalent to the difference 
between the time usually worked (on that day) and one- 
fifth of the ordinary weekly hours of duty. 

(b) Provided that an employee who works overtime 
on such a day shall receive time off equivalent to the 
difference between the time off calculated in 
accordance with paragraph (a) of this subclause and the 
hours for which he or she has been paid at overtime 
rates. 

(c) The time off duty is to be allowed either: 
(i) at a time mutually agreed to between the 

employee and the employer or 
(ii) in addition to but not as part of the annual 

leave to which the employee is entitled 
pursuant to Clause 15.—Annual Leave of this 
award. 

(d) The provisions of this subclause shall not apply 
to casual employees. 

(6) Where a holiday prescribed in Clause 14.— 
Holidays of this award falls on any day upon which a 
worker is required to work ordinary hours, the ordinary 
hours in that week shall be reduced by the number of 
hours ordinarily worked by that worker on the day on 
which the holiday occurs. 

15.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary 
wages as prescribed shall be allowed annually to a 
worker by his employer after a period of 12 months' 
continuous service with such employer. 

(2) (a) During a period of annual leave a worker 
shall be paid a loading of YlVz per cent calculated on his 
ordinary wage as prescribed. 

(b) The loading prescribed by this subclause shall 
not apply to proportionate leave on termination. 

(3) If any prescribed holiday falls within a worker's 
period of annual leave and is observed on a day which 
in the case of that worker would have been an ordinary 
working day, there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(4) (a) If after one month's continuous service in any 
qualifying 12 monthly period a worker leaves his 
employment or his employment is terminated by the 
employer through no fault of the worker, the worker 
shall be paid 2.923 hours pay at his ordinary rate of pay 
in respect of each completed week of continuous 
service. 

(b) In addition to any payment to which he may be 
entitled under paragraph (a) of this subclause, a worker 
whose employment terminates after he has completed a 
12 monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect 
of that qualifying period shall be given payment as 
prescribed in subclauses (1) and (2)(a) of this subclause 
in lieu of that leave or, in a case to which subclause (7) or 
(11) of this clause applies, in lieu of so much of that leave 
as has not been allowed unless — 

(i) he has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(5) Any time in respect of which a worker is absent 
from work except time for which he is entitled to claim 
sick pay or time spent on holidays or annual leave as 
prescribed by this award shall not count for the purpose 
of determining his right to annual leave. 
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(6) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be 
entitled, subject to subclause (4) of this clause to such 
leave on full pay as is proportionate to his length of 
service during that period with such employer, and if 
such leave is not equal to the leave given to the other 
workers he shall not be entitled to work or pay whilst the 
other workers of such employer are on leave on full 
pay. 

(7) In special circumstances and by mutual consent 
of the employer, the worker and the union concerned, 
annual leave may be taken in not more than two 
periods. 

(8) When a worker is entitled to annual leave under 
this clause, he shall receive at least two weeks' notice 
from his employer of the date when it will be convenient 
to the employer that such worker shall take his leave. 

(9) Every worker shall be given and shall take annual 
leave within six months after the date the leave falls 
due. 

(10) The provisions of this clause shall not apply to 
casual workers. 

(11) Notwithstanding anything else herein 
contained an employer who observes a Christmas close 
down for the purpose of granting annual leave may 
require a worker to take his annual leave in not more 
than two periods but neither of such periods shall be 
less than one week. 

16.—Change Rooms. 
Where an employer usually has more than six 

workers engaged at the same time under the terms of 
this award, he shall provide his workers with a suitable 
room for keeping their hats and clothing and to use as a 
room for taking their meals. Such room shall be situated 
within a reasonable distance of his place of business 
and shall be kept in a proper state of cleanliness and 
shall be equipped with coat-hangers, tables and 
chairs. 

17.—No Reduction. 
Nothing herein contained shall entitle an employer 

to reduce the wage of any worker who at the date of this 
award was being paid a higher rate of wage than the 
minimum prescribed for his or her class of work. 

18.—Higher Duties. 
A worker who is required to do work, which is entitled 

to a higher rate under this award, other than that which 
he or she usually performs shall be entitled to payment 
at the higher rate while so employed. Provided that 
where no record is kept in the time and wages record of 
the actual times upon which the worker is engaged on 
such highergrade work, the workershall be paid forthe 
whole day at the rate prescribed for the highest function 
performed. 

19.—Casual Limitations. 
(1) By 1 September 1990 in a general retail shop or 

special retail shop employing 13 or more employees the 
total number of hours worked by a casual employee 
shall not exceed 33 and one-third per cent of the total 
hours worked in that shop. Hours worked by nightfill 
employees shall not be included in this calculation. 

(2) Provided the 33 and one-third per cent limitation 
on casual hours worked in general retail shops or 
special retail shops shall not apply to: 

— Tourist resort areas during tourist extended 
trading hours 

— Christmas and/or Easter. 
(3) Provided further that any general retail shop or 

special retail shop referred to above which at 1/9/1990 
employs casuals to an extent exceeding 33 and one- 
third per cent of total hours worked in the shop may 
continue to do so provided that no additional casuals 
are employed until the limit of hours of 33 and one-third 
per cent is achieved. 

20.—Engagement. 
(1) Except in the case of casual workers one week's 

notice on either side shall be necesary to terminate the 
engagement or in the event of such notice not being 
given by the payment of one week's pay by the employer 
to the worker or the forfeiture of one week's pay by the 
worker to the employer. Provided that an employer at 
any time may dismiss a worker for refusal or neglect to 
obey orders or for misconduct or if after receiving one 
week's notice such worker does not carry out his or her 
duties in the same manner as he or she did prior to such 
notice. 

(2) Notwithstanding the provisions of subclause (1) 
hereof a worker's engagement may be terminated by 
either party at any moment during the first two months 
of his employment: Provided that a worker 

whose employment is terminated by the employer 
after one month but less than two months' 
employment for reasons other than misconduct 
shall be paid up to his ordinary ceasing time on the 
day on which notice of termination is given. 

(3) (a) A worker whose employment is terminated 
by the employer on the business day preceding a 
holiday or holidays, otherwise than for misconduct, 
shall be paid for such holiday or holidays. 

(b) In the event of Christmas Eve falling on a 
Saturday or a Sunday any worker whose employment is 
terminated by the employer on the preceding Friday, 
otherwise than for misconduct, shall be paid for 
Christmas Day and Boxing Day. 

(c) This subclause shall not apply to casual 
workers. 

21.—Time and Wages Record. 
(1) Each employer bound by this award shall 

maintain a record containing the following 
information relating to each worker — 

(a) the name and address given by the worker, 
(b) the age of the worker if paid as a junior 

worker, 
(c) the classification of the worker and whether 

the worker is full-time, part-time or casual, 
(d) the commencing and finishing times of each 

period of work each day. 
(e) the number of ordinary hours and the 

number of overtime hours worked each day and 
the totals for each pay period. 

(1) the wages and any allowances paid to the 
worker each pay period and any deductions made 
therefrom. 

(2) (a) At the time of payment of wages the worker 
may be given a pay slip showing that part of the record 
specified in paragraphs (e) and (f) of subclause (1) with 
respect to the pay period for which payment is being 
made. 

(b) If a pay slip is not given to the worker as 
prescribed in paragraph (a) hereof the employer shall 
permit the worker to inspect the record either at the time 
of payment or at such other time as may be convenient 
to the employer. The employer shall not unreasonably 
withhold the record from inspection by the worker. 

(3) (a) The record may be maintained in one or more 
parts depending on the system of recording used by the 
employer whether manual or mechanical provided that 
if the record is maintained in more than one part, those 
parts shall be kept in such a manner as will enable the 
inspection referred to in subclauses (2) and (4) to be 
conducted at the one establishment. 

(b) The record shall be kept in date order so that the 
inspections referred to in subclauses (2) and (4) of this 
clause may be made with respect to any period in the six 
years from 1 March 1984. 

(c) The employer may, if it is part of normal business 
practice, periodically send the record or any part of the 
record to another person, provided that the provision of 
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this paragraph shall not relieve the employer of the 
obligations with respect to provisions contained 
elsewhere in this clause with the exception of those 
contained in paragraph (b) of this subclause. 

(d) Subject to this clause the record shall be available 
for inspection by a duly authorised official of the union 
during the normal hours of business of the employer, 
but excepting any time when the employer or his 
employees who are required to maintain the record may 
be absent. 

(e) The union official shall be permitted reasonable 
time to inspect the record and, if he requires, take an 
extract or copy of any of the information contained 
therein. 

(4) (a) If, for any reason, the record is not available 
for inspection by the union official when the request is 
made, the union official and the employer or his agent 
may fix a mutually convenient time forthe inspection to 
take place. 

(b) If a mutually convenient time cannot be fixed, the 
union official may advise the employer in writing that 
he requires to inspect the record in accordance with the 
provisions of this award and shall specify the period 
contained in the record which he requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) Employers who normally keep the record at a 

place more than 35 kilometres from the GPO 
Perth shall send a copy of that part of the 
record specified to the office of the union: 
and, 

(ii) employers who normally keep the record at a 
place less than 35 kilometres from the GPO 
Perth shall make the record available to the 
union official at the time specified by the 
union official. If the record is not then made 
available to the union official the employer 
shall within three days send a copy of that part 
of the record specified to the office of the 
union. 

(d) In the event of a demand made by the union 
which the employer consideres unreasonable the 
employer may apply to the Industrial Commission for 
direction. An application to the Industrial Commission 
made by an employer for direction will, subject to that 
direction, stay the requirements contained elsewhere in 
this subclause. 

(e) The Roster referred to in Clause 10.—Display of 
Rosters shall be available for inspection by a duly 
authorised representative of the union during normal 
trading hours. 

22.—Uniforms and Overalls. 
(1) On or after the 1st day of January 1987, any 

employer who requires an employee to wear a uniform 
for the purpose of his or her employment shall supply 
such uniforms free of charge or pay for its purchase and 
such uniform shall remain the property of the 
employer. 

For the purpose of this clause a "uniform" shall mean 
any outer wearing apparel or part thereof including 
jumpers which is distinctive to the employer's business 
either by bearing an embroidered or other permanent 
form of logo or business name or being outer wearing 
apparel of identical style, cut or design, and colour for 
all of the employees required to wear such a uniform. 

(2) Should any dispute arise between the parties as to 
the wearing of uniforms and overalls, if such are 
required to be worn, the dispute however originating 
and any matter arising therefrom including the matter 
of the laundering of uniforms and overalls, shall be 
determined by the Board of Reference. 

23.—Board of Reference. 
(1) The Commission hereby appoints for the 

purposes of this award, a Board of Reference consisting 

of a chairman and two other members who shall be 
appointed pursuant to section 48 of the Industrial 
Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matters of difference between the 
parties in relation to any matter which, under this 
award, may be allowed, approved, fixed, determined or 
dealt with by a Board of Reference. 

24.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity 

is unable to earn the minimum wage may be paid such 
lesser wage as may from time to time be agreed upon in 
writing between the union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, 
and pending the Board's decision, the worker shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

25.—Country Work and Travelling Time. 
(1) When a worker is engaged on outside work, the 

employer shall pay all fares, and a proper allowance at 
current rates shall be paid for all necessary meals. Fares 
shall be second class, except when travelling by coastal 
boat, when saloon fares shall be paid. 

(2) When a worker is engaged at such a distance that 
he cannot return at night, suitable board and lodging 
shall be found, at the employer's expense. 

(3) Travelling time outside ordinary working hours 
shall be paid for at ordinary rates up to a maximum of 
12 hours in any 24 hour period, from the time of starting 
on the journey: Provided that, when the travelling is by 
boat, not more than eight hours shall be paid for in such 
period. 

26.—Junior Worker's Certificate. 
(1) Junior workers shall if required furnish the 

employer with a certificate showing the following 
particulars — 

(a) Name in full. 
(b) Age and date of birth. 

(2) The certificate shall be signed by the worker. 
(3) No worker shall have any claim upon the 

employer for additional wages in the event of his age 
being wrongly stated on the certificate. If any worker 
mis-states his or her age in the certificate he or she alone 
shall be deemed guilty of a breach of this award, and in 
the event of a worker having received a higher rate than 
that to which he or she was entitled, he or she shall make 
restitution to the employer. 

27.—Sick Leave. 
(1) (a) A worker who is unable to attend or remain at 

his place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance 
with the following provisions. 

The method of calculation of payment for such sick 
leave shall be as follows: 

duration of absence x ordinary weekly rate 

ordinary hours normally 5 
worked that day 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal 
ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
worker's services terminate, if before the end of that year 
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of service, to the extent that the worker has become 
entitled to further paid sick leave during that year of 
service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from year to 
year and subject to this clause may be claimed by the 
worker if the absence by reason of personal ill health or 
injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 
Provided that a worker shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury and 
the estimated duration of the absence. Provided that 
such advice, other than in extraordinary circumstances 
shall be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to a 
worker who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails 
to supply such other proof of the illness or injury as the 
employer may reasonably require provided that the 
worker shall not be required to produce a certificate 
from a medical practitioner with respect to absences of 
two days or less unless after two such absences in any 
year of service the employer requests in writing that the 
next and subsequent absences in that year if any, shall 
be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause. 
the provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and a worker may 
apply for and the employer shall grant paid sick leave in 
place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
worker was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for 
a period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the worker of 
the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
emloyer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the worker or, failing agreement, shall be 
added to the worker's next period of annual leave or. if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 15.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 15.—Annual Leave shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the workers' service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions 
published in Volume 59 of the Western Australian 
Industrial Gazette at pages one to six, the paid sick leave 
standing to the credit of the worker at the date of 

transmission from service with the transmitter shall 
stand to the credit of the worker at the commencement 
of service with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation Act nor to 
workers whose injury or illness is the result of the 
worker's own misconduct. 

(8) The provisions of this clause do not apply to 
casual workers. 

28.—Wages. 
The minimum rates of wages payable to workers 

under this award shall be as follows — 
Part I. 

(I) (a) On and from 3/9/1988: Adults (Classification and Wage per 
Week):— 

(■) 
who works 
ordinary 

hours 
Monday 
to Friday 

S 
Shop Assistants. Sales 
Person. Wholesale 
Sales Person. Demon- 
strator. Canvasser and/ 
or Collector. Storeman/ 
Woman. Packer. 
Despatch Hand. 
Reserve Stock Hand 302.20 313.86 326.26 
Window Dresser/ 
Visual Merchandiser 308.70 320.36 332.76 
Storeman Operator 
Grade 1 312.80 324.46 336.86 
Storeman Operator 
Grade 2 317.40 329.06 341.46 

(h) On and from 1/2/1989: Adults (Classification and Wage per 
Week):— 

Shop Assistants. Sales 
Person. Wholesale 
Sales Person. Demon- 
strator. Canvasser and/ 
or Collector. Storeman/ 
Woman. Packer. 
Despatch Hand. 
Reserve Stock Hand 311.30 323.30 336.00 
Window Dresser/ 
Visual Merchandiser 318.00 330.00 342.70 
Storeman Operator 
Grade 1 322.20 334.20 347.00 
Storeman Operator 
Grade 2 326.90 338.90 351.70 

(c) On and from 1/5/1989: Adults (Classification and Wage per 
Week):— 

Shop Assistants. Sales 
Person. Wholesale 
Sales Person. Demon- 
strator. Canvasser and/ 
or Collector. Storeman/ 
Woman. Packer. 
Despatch Hand. 
Reserve Stock Hand 320.30 332.30 345.00 
Window Dresser/ 
Visual Merchandiser 327.00 339.00 351.70 
Storeman Operator 
Grade 1 331.20 343.20 356.00 
Storeman Operator 
Grade 2 335.90 347.90 360.70 

(d) On and from 1/8/1989: Adults (Classification and Waae per 
Week):— 

Shop Assistants. Sales 
Person. Wholesale 
Sales Person. Demon- 
strator. Canvasser and/ 
or Collector. Storeman/ 
Woman. Packer. 
Despatch Hand. 
Reserve Stock Hand 330.30 342.30 355.00 
Window Dresser/ 
Visual Merchandiser 337.00 349.00 361.70 
Storeman Operator 
Grade 1 341.20 353.20 366.00 
Storeman Operator 
Grade 2 345.% 357.90 370.70 

(II) (HI) 
who works who works 
ordinary ordinary 

hours hours 
between between 
Monday Monday 

and 1.00 p.m and Saturday 
Saturday with the 

completion 
of ordinary 
hours after 

1.00 p.m. 
Saturday 
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(2) An employee in (1) above who is required by 
the employer to be in charge of a shop store or 
warehouse or other employees shall be paid an in 
charge allowance for all purposes of the award 
calculated as follows: 

(a) if placed in charge of a shop store or 
warehouse with no other employees or if 
placed in charge of less than three other 
employees 3.4 per cent of the rate 
specified in subclause (1) above. 

(b) if placed in charge of three or more other 
employees but less than 10 other 
employees 6.2 per cent of the rate 
specified in subclause (1) above. 

(c) if placed in charge of 10 or more other 
employees 11.2 per cent of the rate 
specified in subclause (1) above. 

Part II. 
The minimum rates of wages payable to all 

junior workers covered by this award shall be as 
follows — 

Junior Workers: (per cent of the appropriate 
wage prescribed in Part I hereof) per week: 

% 
Under 16 years of age 40 
16 years of age to 17 years of age 50 
17 years of age to 18 years of age 60 
18 years of age to 19 years of age 70 
19 years of age to 20 years of age 80 
20 years of age to 21 years of age 90 

Part III. 
In addition to the rates prescribed elsewhere in 

this clause the following allowances and rates shall 
be paid to a worker where applicable: 

(1) (a) A worker required to operate a ride-on 
power operated tow motor, a ride-on power 
operated pallet truck or a walk beside power 
operated high lift stacker in the performance of his 
duties shall be paid an additional 31 cents per hour 
whilst so engaged. 

(b) A worker required to operate a ride-on power 
operated fork lift, high lift stacker or high lift stock 
picker or a power operated overhead traversing 
hoist in the performance of his duties shall be paid 
an additional 44 cents per hour whilst so 
engaged. 

(c) The allowances prescribed by this subclause 
shall not be payable to an employee engaged, and 
paid, as a "Storeman Operator Grade 1" or a 
"Storeman Operator Grade 2". 

(2) Any workers, whether a junior or adult, 
employed as a canvasser and/or collector shall be 
paid the adult male wage. 

(3) Where a canvasser provides his own bicycle 
he shall be paid an allowance of 46 cents per 
week. 

(4) (a) A worker shall receive an additional 
payment for every hour of which he spends 20 
minutes or more in a cold chamber in accordance 
with the following: 

In a cold chamber in which the temperature 
is:— 

(i) Below zero degrees Celsius to -20 degrees 
Celsius — 47 cents per hour. 

(ii) Below -20 degrees Celsius to -25 degrees 
Celsius — 55 cents per hour. 

(iii) Below -25 degrees Celsius — 61 cents per 
hour. 

(b) Workers required to work in temperatures 
less than -18.9 degrees Celsius shall be medically 
examined at the employer's expense. 

(5) (a) A worker (full-time, part-time or casual) 
who is required to work any of his or her ordinary 
hours between 6.00 p.m. and 11.30 p.m. Monday to 

Friday inclusive in a "small retail shop" 
(pharmacy) as defined shall be paid at a loading of 
20 per cent for each hour worked after 6.00 p.m. 

For casual workers such loading shall be paid in 
addition to the rates prescribed in Clause 7(4) of 
this award. 

(b) A worker (part-time or casual) who is 
required to work any of his or her ordinary hours 
between 6.00 p.m. and 11.30 p.m. on Saturday in a 
"small retail shop" as defined or a "special retail 
shop" (pharmacy) as defined shall be paid at a 
loading of 20 per cent for each hour worked after 
6.00 p.m. 

(i) A casual worker employed under 
paragraph (b) of this subclause shall be 
paid the 20 per cent loading as calculated 
on the rates as determined by subclause 
(5) of Clause 7.—Casual Workers. 

(ii) A part-time worker employed under 
paragraph (b) of this subclause shall be 
paid the 20 per cent loading as calculated 
on the rates as determined by paragraph 
(b) of subclause (7) of Clause 8.—Part- 
Time Workers. 

(6) An automotive spare parts or accessories 
salesman qualified (i.e. one who has passed the 
appropriate course of technical training) shall be 
paid the sum of $15.50 per week in addition to the 
rates prescribed herein. 

(7) Full-time and part-time workers employed 
in ordinary hours during the hours of late night 
trading shall be paid 25 per cent in addition to the 
ordinary hourly rate of wages prescribed in this 
award. 

28A.—Three Per Cent and $10.00 Wage Addition. 
(1) With respect to employers mentioned in (2) of this 

clause, the rates of wage for each of the classifications of 
employees mentioned in the order of the Commission 
in Court Session in Matter No. 1519 of 1987 shall be 
increased by three per cent from 21 October 1988, and 
shall be further increased by $10.00 from 21 April 
1989. 

(2) List of Consenting Employers. 
Anchor Foods Pty Ltd 
PO Box 143 
Fremantle WA 6160 
Arnott Mills and Ware Pty Ltd 
334 South Terrace 
South Fremantle WA 6162 
Atkins Carlyle 
PO Box 304 
Cloverdale WA6105 
Australian Poultry Ltd 
PO Box 89 
Mt Lawley WA 6050 
Brownbuilt Metalux Industries 
PO Box 75 
Mt Hawthorn WA 6016 
Cereal Foods Pty Ltd 
(A division of Best Foods) 
33 McDowell Street 
Welshpool WA6106 
Chamberlain John Deere Pty Ltd 
72 Welshpool Road 
Welshpool WA 6106 
Colgate-Palmolive Pty Ltd 
26 Dowding Street 
Welshpool WA 6106 
Clelands Cold Stores Pty Ltd 
2 Absolon Street 
Palmyra WA 6157 
The Commonwealth Industrial Gases Limited 
PO Box 10 
Subiaco WA 6008 
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Elders Pastoral 
244 Welshpooi Road 
Welshpooi WA 6106 
F.H. Faulding (WA) 
PO Box 224 
Cloverdale WA 6105 

Golden Poultry Farming Industries Ltd 
Baden Street 
Osborne Park WA 6017 
Gordon and Gotch Ltd 
134 Parry Street 
West Perth WA 6005 
Hardie Iplex Pipelines 
(A division of James Hardie Building 
Products Pty Ltd. Incorporated in NSW) 
25 King Edward Road 
Osborne Park WA 6017 

James Hardie Spicers 
PO Box 66 
Cannington WA 6107 
Joyce Australia 
68 Forsyth Street 
O'Connor WA 6163 

Mauri Foods WA Company 
PO Box 214 
Cloverdale WA 6105 
National Distribution Services Limited 
GPO Box W2005 
Perth WA 6001 
Nestle Australia Ltd 
GPO Box 4320 
Sydney NSW 2001 

Olex Cables 
PO Box 256 
Cloverdlae WA 6105 
Osborne Cold Stores (WA) Pty Ltd 
37 King Edward Road 
Osborne Park WA 6017 

Pipeline Supplies of Australia 
Cnr Hines Road and Sainsbury Street 
O'Connor WA 6163 
P & O Cold Storage Limited 
Quarimor Road 
Spearwood WA 6163 

E.D. Oates Pty Ltd 
PO Box 56 
Kwinana WA 6167 

Reckitt and Colman Group Distribution 
PO Box 77 
Hamilton Hill WA 6163 
Repco Merchants (WA) 
72 William Street 
Beckenham WA 6107 
Rowntree Hoadley Ltd 
1585 Hume Highway 
Campbellfield Victoria 3061 
Rumbles Limited 
PO Box 217 
Cloverdale WA 6105 
Wesfarmers Limited 
GPO Box M978 
Perth WA 6001 
Wigmores Tractors Pty Ltd 
GPO Box B83 
Perth WA 6001 
W.D. & H.O. Wills (Australia) Limited 
GPO Box 126C 
Perth WA 6001 
Arthur Yates & Co Pty Ltd 
PO Box 587 
Cannington WA6107 

29.—Easter Week. 
(1) Except in the case of "small retail shops" as 

defined in the week commencing on Monday 
immediately preceding Easter Day the week's work in 
ordinary hours shall be worked Monday to Thursday 
inclusive. 

(2) All work performed on Easter Eve shall be paid 
for at the rate of double time. 

30.—Right of Entry. 
(1) On notifying the employer or his representative 

an accredited representative of the union shall be 
permitted to interview a worker during non-working 
times or the meal period on the business premises of the 
employer, but this permission shall not be exercised 
without the consent of the employer more than once in 
any one week. 

(2) In the case of a disagreement existing or 
anticipated concerning any of the provisions of this 
award, an accredited representative of the union, on 
notifying the employer or his representative, shall be 
permitted to enter the business premises of the 
employer to view the work, the subject of any such 
disagreement, but shall not interfere in any way with the 
carrying out of such work. 

31.—Other Provisions. 
(1) No female shall be called upon to carry or lift 

more than 16 kilograms at any one time. 
(2Xa) It shall be part of employees' duties to perform 

cleaning functions incidental to their work. Without 
limiting the generality of the foregoing, the dusting of 
shelves and of stock, the sweeping up of string and 
wrapping around counters, the cleaning of implements 
and fixtures used in the work, the cleaning (including 
vacuum cleaning) of the immediate work area and the 
cleaning of spillages and breakages, shall be so 
included. 

(b) An employee shall not be required to wet wash 
floors, clean lavatories, sweep pavements or clean the 
exteriors of windows other than for the removal of 
occasional defacements. 

(c) An employee shall not be required to carry out 
systematic cleaning duties which go beyond the 
incidental functions as outlined in paragraph (a) of 
subclause (2) of this clause. 

32.—Motor Vehicle Allowance. 
Where a worker maintains a motor vehicle and is 

authorised by the employer to use the vehicle in the 
performance of his duties, he shall be paid in 
accordance with the following schedule: 

Area and Details Engine Displacement 
(in cubic centimetres) 

Distance travelled each year 
on Employer's Business Over 

I600cc 
l6U0cc 

& under 
Metropolitan Area: 
First 8.000 kilomet.es 
Over 8.000 kilometres 21.0 c/km 

13.9 c/km 
16.4 c/km 
11.1 c/km 

South West Land Division: 
First 8,000 kilometres 
Over 8.000 kilometres 21.7 c/km 

14.4 c/km 
17.1 c/km 
11.5 c/km 

North of 23.5 degrees South Latitude: 
First 8.000 kilometres 
Over 8.000 kilometres 24.5 c/km 

16.0 c/km 
19.3 c/km 
12.8 c/km 

Rest of the Stale: 
First 8.000 kilometres 
Over 8.000 kilometres 

22.7 c/km 
15.1 c/km 

17.8 c/km 
12.1 c/km 

33.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 59 of the Western Australian Industrial Gazette at 
pages one to six (both inclusive) are hereby 
incorporated in and shall be deemed to be part of this 
award. 
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34.—Shift Work. 
The provisions of this clause apply to workers 

employed on shift work in Bulk Warehouses or 
Manufacturing Establishments and shall not apply to 
premises in which goods are sold retail. 

(1) Hours of Shifts: 
(a) The ordinary hours of work for shift workers 

shall not exceed 38 in any week to be worked in 
shifts not exceeding eight hours (excluding 
meal breaks) between midnight on Sunday 
and midnight on Friday in accord with 
subclauses (l)(b), (c) and (d) of Clause 9.— 
Hours. 

(b) Such ordinary hours shall be worked 
continuously except for meal breaks at the 
discretion of the employer. A worker shall not 
be required to work for more than 41/2 hours 
without a break for a meal of at least 30 
minutes. 

(c) Except at regular changeover of shifts a 
worker shall not be required to work more 
than one shift in each 24 hours. 

(2) Definitions: "Afternooon shift" means any shift 
finishing after 6.00 p.m. and at or before 1.00 a.m. 

"Day shift" means any shift finishing after 2.00 p.m. 
and at or before 6.00 p.m. 

"Night shift" means any shift finishing after 1.00 a.m. 
and at or before 7.00 a.m. 

(3) Where any particular process is carried out on 
shifts other than day shift and less than five consecutive 
afternoon or five consecutive night shifts are worked on 
that process the workers employed on such afternoon or 
night shifts shall be paid at overtime rates. 

(4) The consecutive sequence of shifts referred to in 
subclause (3) of this clause shall not be deemed to be 
broken by reason of the fact that work on the process is 
not carried out on a Saturday, Sunday or holiday. 

(5) The loading on the ordinary rates of pay for each 
afternoon shift or night shift shall be— 

(a) in the case of adult workers — 15 per cent of 
one-fifth of the ordinary rate prescribed by 
this award, and 

(b) in the case of junior workers — 75 per cent of 
the amount prescribed for adult workers. 

(6) The employer shall post in a place readily 
accessible to the workers a roster showing the starting 
and finishing times of the shifts each week. 

(7) Overtime on afternoon shift or night shift shall be 
calculated on the rate payable for shift work. 

(8) A junior worker under the age of 18 years shall not 
be required to work afternoon shift or night shift 
without his consent. 

(9) A worker shall not work continuous afternoon 
shift or night shift unless he elects to do so. 

(10) The loading on the ordinary rates of pay for 
employees required to work permanent night shifts 
shall be 25 per cent of one-fifth of the ordinary rate of 
pay prescribed by this award. 

35.—Payment of Wages. 
(l)(a) The employer may elect to pay employees in 

cash, by cheque or by means of a credit transfer to a 
bank, building society or credit union account in the 
name of the employee. The day that the credit transfer is 
credited to the employee's account shall be deemed to 
be the date of payment. 

(b) Payment shall be made within three trading days 
from the last day of the pay period and if in cash or by 
cheque shall be made during the employee's ordinary 
working hours. 

(c) No employer shall change its method of payment 
to employees without first giving them at least four 
weeks notice of such change. 

(d) No employee shall be required to accept a change 
in the method of payment if such change causes 
hardship. Any dispute concerning hardship in a 
particular case shall be referred to a Board of Reference 
for determination. 

(2)(a) The employer may elect to pay employees 
weekly or fortnightly in accordance with subclause (1) 
of this clause. 

(b) No employer shall change the frequency of 
payment to employees without first giving them and the 
Union at least four weeks' notice of such change. 

(c) The method of introducing a fortnightly pay 
system shall be by the payment of an additional week's 
wages in the last weekly pay before the change to 
fortnightly pays to be repaid by equal fortnightly 
deductions made from the next and subsequent pays 
provided the period for repayment shall not be less than 
20 weeks or some other method agreed upon by the 
Union and employer. 

(3) For the purpose of effecting the rostering off of 
workers as provided by this award such wages may be 
either for the actual hours worked each week; or an 
amount being the calculated weekly average of the 
wages accruing over the two or three, as the case may be, 
consecutive weekly period. 

36.—Posting of Award. 
The employer shall allow a copy of this award, if 

supplied by the union to be posted in a place which is 
easily accessible to the workers. 

37.—Stand Down. 
(1) Notwithstanding the provisions of Clause 20.— 

Engagement the employer may stand down without pay 
any worker who cannot be usefully employed because 
of any strike, ban, limitation or restriction on the 
performance of work by workers or any union, 
association or organisation or because of any break 
down or failure of the employer's machinery which the 
employer could not reasonably have prevented. 

(2) The provisions of subclause (1) of this clause 
shall not be applied unless and until the ordinary hours 
in which the worker cannot be usefully employed 
because of a strike, ban, limitation or restriction on the 
performance of work or a break down or failure of the 
employer's machinery exceeds four. 

38.—Compassionate Leave. 
(1) A worker shall, on the death within Australia of 

the wife, husband, father, mother, child or stepchild of 
the worker, be entitled to leave up to and including the 
day of the funeral of such relation and such leave for the 
period not exceeding the number of hours worked by 
the worker in two ordinary working days shall be 
without deduction of pay. 

(2) The right to such leave shall be dependent on 
compliance with the following conditions— 

(a) The worker shall give the employer notice of 
his intention to take such leave as soon as 
reasonably practicable after the death of such 
relation. 

(b) The worker shall furnish proof of such death 
to the satisfaction of the employer. 

(c) The worker shall not be entitled to leave under 
this clause during any period in respect of 
which he has been granted any other leave. 

(3) For the purpose of this clause the words "wife" 
and "husband" shall not include a wife or husband 
from whom the worker is separated, but shall include a 
person who lives with the worker as a de-facto wife or 
husband. 

39.—Location Allowances. 
(1) Subject to the provisions of this clause, in 

addition to the wages prescribed in Clause 28.—Wages 
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of this award, an employee shall be paid the following 
allowances when employed in the towns described 
hereunder. 

Town $ 
Agnew 12.10 
Argyle (See subclause 12) 30.50 
Balladonia 11.40 
Barrow Island (See subclause 13) 9.50 
Boulder 4.80 
Broome 18.90 
Bullfinch 5.80 
Carnarvon 9.60 
Cockatoo Island 20.90 
Coolgardie 4.80 
Cue 12.10 
Dampier 16.40 
Denham 9.60 
Derby 19.70 
Esperance 3.80 
Eucla 13.30 
Exmouth 16.70 
Fitzroy Crossing 23.70 
Goldsworthy 11.50 
Halls Creek 26.60 
Kalbarri 3.90 
Kalgoorlie 4.80 
Kambalda 4.80 
Karratha 19.20 
Koolan Island 20.90 
Koolyanobbing 5.80 
Kununurra 30.50 
Laverton 12.00 
Learmonth 16.70 
Leinster 12.10 
Leonora 12.00 
Madura 12.40 
Marble Bar 28.70 
Meekatharra 10.40 
Mount Magnet 12.80 
Mundrabilla 12.90 
Newman 11.50 
Norseman 9.80 
Nullagine 28.60 
Onslow 19.90 
Pannawonica 15.40 
Paraburdoo 15.20 
Port Hedland 16.20 
Ravensthorpe 6.50 
Roebourne 21.90 
Sandstone 12.10 
Shark Bay 9.60 
Shay Gap 11.50 
Southern Cross 5.80 
Telfer 26.90 
Teutonic Bore 12.10 
Tom Price 15.20 
Whim Creek 19.10 
Wickham 18.70 
Wiluna 12.30 
Wittenoom 25.50 
Wyndham 29.00 

(2) Except as provided in subclause (3) of this clause, 
an employee who has: 

(a) a dependant shall be paid double the 
allowance prescribed in subclause (1) of this 
clause. 

(b) a partial dependant shall be paid the 
allowance prescribed in subclause (1) of this 
clause plus the difference between that rate 
and the amount such partial dependant is 
receiving by way of a district or location 
allowance. 

(3) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such 
employee shall be paid 66 and two-third per cent of the 
allowances prescribed in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment 
of an additional allowance under subclause (2) of this 
clause, but on 31 December 1987 was in receipt of an 
amount in excess of that under General Order 603 of 
1987. that employee shall continue to receive the 
allowance at the higher rate until 1 July 1988 when the 
difference between the rate being paid and that due 
under subclause (2) of this clause shall be reduced by 33 
and one-third per cent; the difference remaining on 1 
January 1989 shall be reduced by 50 per cent from that 
date and payment in accordance with subclause (2) of 
this clause will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, 
apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for 
the period of such leave the location allowance to which 
he/she would ordinarily be entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual leave) 
he/she shall only be paid location allowance for the 
period of such leave he/she remains in the location in 
which he/she is employed. 

(8) For the purpose of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a 
"dependant" as prescribed in paragraph (a) of 
this subclause who receives a district or 
location allowance which is less than the 
location allowance prescribed in subclause (1) 
of this clause. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this clause 
shall be such amount as may be agreed between 
Australian Mines and Metals Association, the 
Confederation of Western Australian Industry and the 
Trades and Labor Council of Western Australia or, 
failing such agreement, as may be determined by the 
Commission. Provided that, pending any such 
agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the 
district allowance in force under this award for that 
town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect 
of reducing any 'district allowance' payable to any 
employee subject to the provision of this award whilst 
that employee as as 1 June 1980 remains employed by 
his/her present employer. 

(11) Subject to the making of a General Order 
pursuant to Section 50 of the Act, that part of each 
location allowance representing prices shall be varied 
from the beginning of the first pay period commencing 
on or after the 1 st day of July of each year in accordance 
with the annual percentage change in the Consumer 
Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, 
the calculation to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is equated 
to that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the 
allowance for Argyle in the light of changed 
circumstances occurring after the date of this Order. 

(13) The allowance prescribed for Barrow Island 
shall be half the allowance prescribed by Clause 8 of the 
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Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981. which at the 
date of this Order is $19.00 per week. Except for the 
location allowance prescribed under subclause (1) the 
terms of this clause shall not apply where they are 
inconsistent with the terms of Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981. 

40.—Chemists Shops. 
Any worker employed in a chemist's shop shall be 

subject to the terms of this award up to the time he or she 
becomes indentured to the profession. 

41.—Liberty to Apply. 
Liberty is reserved to any of the parties to apply to 

amend this award in respect of the following matters: 
(1) Calculation of casual rates on Thursday 

evenings. 
(2) Easter Week provisions. 
(3) Casual Limitations and minimum 

engagement provisions. 

42.—Maternity Leave. 
(1) Eligibility for Maternity Leave: A worker who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon 
casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the 
presumed date of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph 
(c) hereof if such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the worker make it inadvisable for 
the worker to continue at her present work, the worker 
shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may, or the employer may require the worker to, 
take leave for such period as is certified necessary by a 
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duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of 
subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity Leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of a worker terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
worker to resume work at a time nominated by 
the employer which shall not exceed four 
weeks from the date of notice in writing by the 
worker to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she 
may take such paid sick leave as to which she 
is then entitled and such further unpaid leave 
(to be known as special maternity leave) as a 
duly qualified medical practitioner certifies as 
necessary before her return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7). (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of a 
worker who was transferred to a safe job 
pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
worker is qualified and the duties of which she 
is capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 
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(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not 
exceed 52 weeks: 

(a) A worker may. in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to a 
worker during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment: 
(a) A worker on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with 
this award. 

(b) An employer shall not terminate the 
employment of a worker on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) A worker shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave, or. in the case of a worker who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the worker is qualified and 
the duties of which she is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Workers: 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
worker under this subclause. the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the worker who is being replaced. 

(c) Before an employer engages a person to 
replace a worker temporarily promoted or 
transferred in order to replace a worker 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the worker who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement worker. 

(e) A replacement worker shall not be entitled to 
any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

43.—Union Notice Board. 
An employer bound by this award shall permit a shop 

steward or an official from The Shop, Distributive and 
Allied Employees' Association of Western Australia, as 
the case may be to post formal Union notices, 
authorised by the General Secretary of the Union or his 
nominee upon an appropriate notice board. 

Any notice posted on a notice board not so signed by 
the General Secretary of the union or his nominee may 
be removed by the employer. 

44.—Introduction of Change. 
Employer's duty to notify 

(1)(a) Where an employer has made a definite 
decision to introduce major changes in 
production, program, organisation, structure or 
technology that are likely to have significant effects 
on employees, the employer shall notify the 
employees who may be affected by the proposed 
changes and the union. 

(b) "Significant effects" include termination of 
employment, major changes in the composition, 
operation or size of the employer's workforce or in 
the skills required; the elimination or diminution 
of job opportunities, promotion opportunities or 
job tenure; the alteration of hours of work; the need 
for retraining or transfer of employees to other 
work or locations and restructuring of jobs. 
Provided that where the award makes provision for 
alteration of any of the matters referred to herein 
an alteration shall be deemed not to have 
significant effect. 

Employer's Duty to Discuss Change 
(2)(a) The employer shall discuss with the 

employees affected and the union inter alia, the 
introduction of the changes referred to in 
subclause (1) hereof, the effects the changes are 
likely to have on employees, measures to avert or 
mitigate the adverse effects of such changes on 
employees and shall give prompt consideration to 
matters raised by the employees and/or their union 
in relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a definite decision has been made 
by the employer to make the changes referred to in 
subclause (IXa) hereof. 

(c) For the purpose of such discussion, the 
employer shall provide to the employees 
concerned and their union, all relevant 
information about the changes including the 
nature of the changes proposed; the expected 
effects of the changes on employees and any other 
matters likely to affect employees provided that 
any employer shall not be required to disclose 
confidential information the disclosure of which 
would be inimical to the employer's interests. 

45.—Superannuation. 
(1) Definitions: 
"Fund" In this clause all reference to "Fund" 

shall mean the Retail Employees Superannuation 
Trust. 

"Ordinary Time Earnings": In this clause the 
term "ordinary time earnings" shall mean the base 
classification rate, including supplementary 
payments where appropriate, in charge rates, shift 
penalties and (if any) overaward payments, 
together with any other all purpose allowance or 
penalty payment for work in ordinary time and 
shall include in respect to casual employees the 
appropriate casual loadings as prescribed by this 
award, but shall exclude any payment for overtime 
worked. 
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"Employees": In this clause all references to 
"employees" shall mean employees whose 
employment is regulated by the following award: 

Shop and Warehouse (Wholesale and Retail 
Establishments) Award No, 32 of 1976. 

'Trustee": In this clause all reference to "Trustee" 
shall mean the Trustee of the Retail Employees 
Superannuation Trust. 

"Approved Superannuation Fund": In this clause 
"Approved Superannuation Fund" shall mean a 
superannuation fund which complies with the 
Occupational Superannuation Standards Act 1987. 

(2) Quantum: An employer who employs 20 or more 
employees covered by this award shall make 
application to participate in the Fund either formally or 
informally and upon acceptance by the Trustee shall 
contribute to the Fund in respect of all eligible 
employees an amount equal to three per cent of each 
employee's ordinary time earnings each week from 15 
December 1988. 

An employer who employs less than 20 employees 
covered by this award shall make application to 
participate in the Fund either formally or informally 
and upon acceptance by the Trustee shall contribute to 
the Fund in respect of all eligible employees an amount 
equal to three per cent of each employee's ordinary time 
earnings each week from 3 September 1989. 

(3) Cessation of Contributions: The obligation of the 
employer to contribute to the Fund in respect of an 
employee shall cease on the last day of such employee's 
employment with the employer. 

(4) Part-Time and Casual Employees: Contributions 
to the Fund in respect of eligible part-time and casual 
employees who are employed under the terms of the 
award listed in subclause (1) hereof will be 
proportionate to the hours of work of such employee. 

(5) Eligibility: 
(a) Full Time and Part-Time Employees: The 

employer shall be required to make 
contributions in accordance with this clause 
in respect of all full-time and part-time 
employees who have been employed by the 
employer continuously for a period of six 
months. Once employees have completed the 
six month qualifying period they shall be 
eligible to have contributions to the Fund paid 
on their behalf from the date of their 
engagement with the employer but no earlier 
than the date of operation of this clause in 
subclause (2) herein. 

(b) Adult Casual Employees: The employer shall 
be requited to make contributions in 
accordanc^yith.this clause only in respect of 
adult casual employees who have 
accumulated 26 weeks in which they have 
commenced employment on at least one day 
of the week within a period of 12 months. 
Once adult casual employees have become 
eligible contributions to the Fund are to be 
paid on their behalf from the beginning of that 
12 months qualifying period but no earlier 
than the dates of operation of this clause in 
subclause (2) herein. 

(6) Employer Failure to Participate in Fund: Where 
an employer has failed, pursuant to subclause (2), to 
make application to participate in the Fund, the 
employer shall be required to make application to 
participate in the Fund. Upon acceptance by the 
Trustee the employer shall make a once only 
contribution to the Fund in respect of each eligible 
employee equivalent to the contributions which would 
have been payable under subclause (2) or (4) had the 
employer made application to participate in the Fund 
and been accepted by the Trustee after 15 December 
1988. 

(7) Employee Contributions: Employees who may 
wish to make contributions to the Fund additional to 
those being paid by the employer pursuant to subclause 
(2) or (4), shall be entitled to authorise the employer to 
pay into the Fund from the employee's wages amounts 
specified by the employee. 

Employees contributions to the Fund requested 
under this subclause shall be made in accordance with 
the rules of the Fund. 

(8) Frequency of Payment: Each employer shall pay 
such contributions together with any employee's 
deductions to the Fund in the following manner: 

(a) In respect of full-time and part-time 
employees payments shall be made monthly 
for pay periods completed in the month, and 

(b) In respect of casual employees payments shall 
be made every three months for pay periods 
completed in such three months. 
Provided that payments may be made at such 
other times and in such other manner as may 
be agreed in writing between the Trustees of 
the Fund and the employer from time to 
time. 

(9) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(10) Exemptions: 
(a) The provisions of this clause shall not apply to 

any employer who has. prior to the operation 
of this clause, entered into an arrangement to 
pay superannuation contributions into any 
other Approved Superannuation Fund and 
such arrangements have been ratified by 
either the Western Australian Industrial 
Relations Commission or the Australian 
Conciliation and Arbitration Commission. 

(b) An employer who proposes to pay the 
superannuation contributions provided by 
this clause into another Approved 
Superannuation Fund, shall make 
application to the Western Australian 
Industrial Relations Commission for 
exemption from the requirement of pay 
superannuation contributions to the Fund. 

(c) In the case of an employer who employs 20 or 
more employees an application for exemption 
to contribute to the Fund shall be made no 
later than 1 March 1989 and in all other cases 
application for exemption shall be made by 30 
June 1989. 

(11) Suspension: That the obligation to pay 
contributions under this clause shall in the case of 
employers who apply for an exemption under 
paragraph (b) of subclause (10) of this clause be 
suspended pending the hearing and final 
determination of the application by the Western 
Industrial Relations Commission. 

46.—First Aid Allowance. 
A worker holding either a Red Cross or St. John 

Senior First Aid Certificate of at least 'A' level who is 
appointed by the employer to perform first aid duties 
shall be paid $5.80 per week in addition to the worker's 
ordinary rate. 

Schedule "A". 
The following goods and services are prescribed for 

the purposes of sale at a small retail shop: 
(a) essential and convenience items; being 

(i) food (excluding fresh meat other than in 
prepacked quantities not exceeding 500g 
weight); 

(ii) smokers' requisites; 
(iii) newspapers, books and stationery; 
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(iv) pet and veterinary requisites; 
(v) household cleaning products (excluding 

electrical appliances); 
(vi) light globes; 
(vii) torches; 
(viii)dry batteries; 
(ix) first aid requisites; and 
(x) toilet and cosmetic requisites; 

(b) drapery, being— 
(i) any cloth or textile, fabric, linen or dress 

materials; 
(ii) towels, sheets and pillowcases; 
(iii) rugs, blankets, eiderdowns, quilts and 

bedcovers; and 
(iv) loose covers for floors and furniture; 

(c) haberdasher}'; 
(d) clothing (excluding footwear, hats, gloves and 

handbags); 
(e) art supplies and equipment; 
(f) sporting equipment (excluding any vehicle 

subject to registration under the Road Traffic 
Act 1974 and any craft or vessel, other than 
inflatable craft, subject to registration under 
the Navigable Waters Regulations made 
under the Western Australian Marine Act 
1982. and the Shipping and Pilotage Act 1967 
and the Jetties Act 1926); 

(g) camping equipment (including portable AC/ 
DC coolers and generators); 

(h) giftwear (including trophies, glassware, 
novelties, costume jewellery); 

(i) photographic equipment (excluding video 
equipment); 

(j) kitchenware (excluding powered 
equipment);; 

(k) second-hand furniture (including domestic 
electrical appliances); 

(1) cassette tapes, records and compact discs; 
(m) prints, framing and blocking; 
(n) toys (excluding mains operated computer 

games and equipment); 
(o) goods and services, other than 

pharmaceutical goods and services, 
prescribed under Schedule "B" in relation to a 
special retail shop. 

Schedule "B" 
The following goods and services ae prescribed for 

the purposes of sale at a special retail shop: 
Column 1 Column 2 

Shop Categories Goods and Services 
1. Art and craft (shops engaged in the Original art and craft works: prints 

sale of art and craft works) and reproductions of original works: art and craft related reading 
materials. 

2. Souvenirs (shops offering items of Souvenirs featuring Australian 
tourism significance) flora, fauna, locations. characteristics or events of national 

significance: souvenirs projecting 
the flavour of the pioneering era or 
Aboriginal culture: original 
Australian art and cralt works, 
reading materials and video 
cassettes of tourism significance: 
souvenirs and jewellery featuring 
Australian minerals and pearls 
valued at not more than $1,000 per 
item: souvenirs crafted from unique 
Australian woods, hides or skins: 
Australian coins. 

3. Pharmaceutical (shops from which Goods and services which may be 
the principal activity involves the sold or provided in a pharmacy 
dispensing of medical under section 40A of the Pharmacy 
prescriptions) Act 1964. 

4. Home improvements (shops Swimming pools: spas: patios: 
engaged in the sale of major garages; home additions; 
domestic improvements) household fixtures and fittings: (excluding free standing furniture, 

carpets and electrical items). 
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Column 1 Column 2 
5. Nurseries, florists and landscaping Flowers: grecnstocks: seeds and 

(shops principally engaged in the bulbs: reticulation equipment; 
sale of floral arrangements and hoses, sprinklers and fittings: 
products for the establishment and fertilizers, pesticides, herbicides, 
maintenance of gardens) applicators and related personal 

protective items; garden related 
tools and ancillary items excluding 
power operated tools; compost 
tumblers: garden sheds: 
landscaping and garden decorative 
products (excluding furniture 
items); plant containers and 
household items for the display of 
tarden produce: garden related 

ooks and video cassettes. 
6. Video Shops Video cassette tapes and video 

head cleaning products. 
7. Hardware (shops principally Domestic construction and 

offering items lor the purposes of maintenance materials: paint and 
domestic construction and wallpaper products and 
maintenance) accessories: tools: household 

fixtures and fittings (excluding free 
standing furniture (other than 
wooden outdoor furniture and 
accessories], carpets and electrical 
items); household cleaning 
products (excluding powered 
equipment): reticulation 
equipment, hoses, sprinklers and 
fittings; fertilizers, pesticides and 
herbicides: swimming pool 
chemicals and accessories; garden 
sheds: extension cords and 
electrical fittings (excluding 
decorative light fittings): 
maintenance related books and 
video cassettes: barbecues; 
kitchenware (excluding electrical 
items); solid fuel space heaters; 
outdoor lighting: water healers; gas 
powered camping equipment and 
accessories; awnings and blinds; 
nursery and landscaping products 
(excluding fresh flowers and 
plants). 

Schedule "C" 
Respondents, 

Ace Theatres Pty Ltd, 447 Murray Street Perth WA 
6000. 

ACP Polychrome Ltd, 240 Newcastle Street, Perth 
WA 6000. 

ACI Fibre Packages Co. 5 Peel Street, O'Connor, WA 
6336. 

Acme Canvas Works, 20 Rudloc Street, Morley, WA 
6062. 

Addressograph Multigraph of Aust. Pty Ltd, 23 
Oxford Street, Leederville. WA 6007. 

Aherns Pty Ltd, 622 Hay Street, Perth, WA 6000. 
Airport Retail Enterprises, Perth Airport, South 

Guildford, WA 6055. 
Alco, 126 Northlake Road, Melville, WA 6156. 
Alexpro Pty Ltd, Balcatta Road, Balcatta, WA 6021. 
Allmark & Assoc. Pty Ltd, 314 Charles Street, North 

Perth, WA 6006. 
Alma Engineering, Abernethy Road, Belmont, WA 

6104. 
Alsco Linen Service Pty Ltd, 228 Great Eastern 

Highway, Rivervale, WA 6103. 
Amalgamated Wireless (A'Asia) Ltd, 33 Railway 

Parade, Mt Lawley, WA 6050. 
Anax Pty Ltd, 71 Troy Terrace, Subiaco, WA 6008, 
Andrew Bros Pty Ltd, 360 Murray Street, Perth, WA 

6000. 
Angliss & Co. (Aust) Pty Ltd, W., 152 High Street, 

Fremantle, WA 6160. 
Angus & Coote Acoustics, Shop M4, City Arcade. 

Perth, WA 6000. 
AN I Perkins Div, 18 Wheeler Street, Belmont, WA 

6104. 
Arcus Commercial Refrigeration Pty Ltd, 10 

Roydhouse Street, Wembley, WA 6014. 
Armstrong Nylex Pty Ltd, Kewdale Road, Kewdale, 

WA 6105. 
Arnold & Co R.E., 241 Railway Parade, Maylands, 

WA 6051. 
Arnott Mills & Ware Pty Ltd, South Terrace, South 

Fremantle, WA 6160. 
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Atkins Carlyle Ltd, 894 Hay Street, Perth, WA 6000. 
Australasian Film Hire Pty Ltd, 447 Murray Street. 

Perth, WA 6000. 
Australia Pty Ltd, 3M, 182 Lord Street, East Perth, WA 

6000. 
Australian Abrasives Pty Ltd, 468 Murray Street, 

Perth, WA 6000. 
Australian Fur & General Distributors, 1025 

Wellington Street, Perth, WA 6000. 
Australian Glass Manufacturers Co, 37 Kensington 

Street, East Perth, WA 6000. 
Australian Meadows Air Cargo Pty Ltd, Ansett 

Annexe Building, Perth Airport, Guildford, WA 6055. 
Australian Shipbuilding Industries (WA) Pty Ltd, 

Cockburn Road, Munster, WA 6164. 
Avion Mackie Pty Ltd, O'Malley Street, O'Connor, 

WA 6163. 
Bailey & Son, C.H., 4 Rockingham Road, Hamilton 

Hill, WA 6163. 

Baker & Sons Pty Ltd, A.J., Stirling Highway, 
Claremont, WA 6010. 

Bakers Bun Hot Bread Kitchen, 224 Rokeby Road, 
Subiaco, WA 6008. 

Bank of NSW. 109 St George's Terrace. Perth, WA 
6000. 

Barkers (Victoria) Pty Ltd, 328 Albany Highway, 
Victoria Park, WA 6100. 

Baroid (Aust) Pty Ltd, 97 Broadway, Crawley, WA 
6009. 

Bayer Aust Ltd, 76 Oats Street, Carlisle, WA 6101. 
Bays Transport Service Ltd, 12 Graylands Road. 

Claremont, WA 6010. 
Basnett Garland Pty Ltd, 47 King Street, Perth, WA 

6000. 
Bearing Service Pty Ltd, 6 Gordon Street, West Perth 

WA 6005. 
Beecham Aust. Pty Ltd, 450 Belmont Avenue, 

Kewdale, WA 6105. 
Bell Ltd, Reg. A, 285 Collier Road, Bayswater, WA 

6053. 
Bell Bros, Pty Ltd, 136 Great Eastern Highway, South 

Guildford, WA 6055. 
Belmont Forum Food Centre, Shop 23, Belmont 

Forum Shopping Centre, Belmont, WA 6104. 
Bergers Paints WA Pty Ltd, 443 Scarborough Beach 

Road, Osborne Park, WA 6017. 
Berry & Co, (Australia) Ltd, Henry, 188 Welshpool 

Road, Welshpool, WA 6106. 
Bestobell Engineering Products, 20 Hines Road, 

O'Connor, WA 6163. 
Beta Pet Meals Pty Ltd, 20 Railway Parade, 

Welshpool, WA 6106. 
Blue Cross Products Pty Ltd, 10 Collingwood Street, 

Osborne Park, WA 6017. 
Bonds-Wear Pty Ltd, 98 Havelock Street, Perth, WA 

6000. 
Borg Warner (Australia) Ltd. 1 Shepperton Road. 

Victoria Park, WA 6100. 
Bradmill Industries Ltd, 17 Olive Street. Subiaco, WA 

6008. 
Brambles Manford, 254 Hampden Road, South 

Fremantle, WA 6162. 
Brisbane & Wunderlich Ltd. H.L., Lord Street, Perth. 

WA 6000. 
Brisbane & Wunderlich Ltd. H.L., Scarborough 

Beach Road, Osborne Park. WA 6017. 
Bri Tone Amusements, 464 Fitzgerald Street, North 

Perth, WA 6006. 
Brown & Dureau Ltd. 9 McDonald Street, Osborne 

Park. WA 6017. 

Biyce & Co Ltd. Robert 588 Hay Street. Subiaco. WA 
6008. 

Buildex Industries, 7 Sevenoaks Street. Welshpool. 
WA 6106. 

Bullion Sales International. 34 Division Street, 
Welshpool, WA 6106. 

Bunning Bros, Pilbara Street, Welshpool, WA 6106. 
Burridge & Warren Pty Ltd. 229 Stirling Highway. 

Claremont, WA 6010. 
Cable Makers Aust (WA) Pty Ltd, Stock Road. 

Melville. WA 6156. 
Cabussco, 384 South Terrace, Fremantle. WA 6160. 
CAI Fences. 96 Beechboro Road. Bayswater. WA 

6053. 
Campers Pride Pty Ltd, 858 Hay Street. Perth. WA 

6000. 
Canberra Television Services Pty Ltd. 672 Murray 

Street, Perth, WA 6000. 
Candle Light Co, Pty Ltd, Durham Road, Bayswater. 

WA 6053. 
Canning Engineers Pty Ltd, 19 Garden Street. 

Canning Vale. WA 6155. 
Carba Aust Ltd. 243 Great Eastern Highway. 

Belmont. WA 6104. 
Carbarns Mulberry & McLean Pty Ltd. Central 

Road, Metropolitan Markets, Perth, WA 6000. 
Cardale J., 33 Marapana Road. City Beach, WA 

6015. 
Cargill's Pty Ltd. 1 Thorogood Street, Victoria Park. 

WA 6100. 
Casella G. Esq. 63 Latrobe Street, Yokine. WA 

6060. 
Cement Aids (WA) Pty Ltd, 12 Loftus Street. 

Leederville, WA 6007. 
Channel 7, Edgley Arcade. Wellington Street. Perth. 

WA 6000. 
Charlie Carters Pty Ltd. 152 Stirling Highway. 

Claremont. WA 6010. 
Chep Handling Systems. 527 Abernethy Road, 

Kewdale, WA 6105. 
Chesson Sporting Goods Pty Ltd, 20 Billows Street. 

Kewdale, WA 6105. 
Churchill Gallery. 67 Coghlan Road, Subiaco. WA 

6008. 
City Milling Pty Ltd, 23 Fitzgerald Street, Perth. WA 

6000. 
Coates Hire Service, 217 Alexander Road. Belmont. 

WA 6104. 
Cockburn Cement Ltd. 191 St. George's Terrace. 

Perth, WA 6000. 
Coles & Co Ltd. GJ.. 712 Hay Street, Perth, WA 

6000. 
Commercial Cleaning Supplies. 176A Railway 

Parade Leederville, WA 6007. 
Commonwealth Industrial Gases Ltd. The. 590 Hay 

Street. West Subiaco. WA 6008. 
Concraft Sales Pty.Ltd, 95 Guthrie Street, Osborne 

Park, WA 6017. 
Continuous Music Systems & Acoustics. 158 Edward 

Street, East Perth, WA 6000. 
Coolbellup Deli, Coolbeilup Avenue, Coolbellup. 

WA 6163. 
Cooibev, 95 Nicholson Road. Subiaco, WA 6008. 
Copmark Pty Ltd, Metropolitan Markets, West Perth. 

WA 6005. 
Cottees General Foods Ltd, 3 Miles Road. Kewdale. 

WA 6105. 
Cotton Traders of Australia Pty Ltd. 154 Planet Street. 

Carlisle. WA 6101. 
Coventry Motor Replacements Ptv Ltd. 878 Hay- 

Street. Perth. WA 6000. 
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Crommelin & Co Pty Ltd, T.W., 18 Oxford Street 
Leederville, WA 6007. 

Crosby (Merchandise) Pty Ltd, W.M., 624 Murray 
Street, Perth, WA 6000. 

Cyclone K-M Products Pty Ltd, 310 Selby Street. 
Osborne Park. WA 6017. 

Dalgety Australia Ltd, 240 St. George's Terrace, Perth, 
WA 6000. 

Dasco Farm Supplies Pty Ltd, 1280 Albany Highway. 
Cannington, WA 6107. 

Dataset Aust Pty Ltd, 45 Ventnor Avenue. West Perth, 
WA 6005. 

David Jones (WA) Ltd, 152 St. George's Terrace, 
Perth, WA 6000. 

Davro Interiors Pty Ltd, 616 Hay Street, Jolimont, WA 
6014. 

DeWolf & Associates, N.. 28 St. Quentin Avenue, 
Claremont, WA 6010. 

Diamond &Boart Pty Ltd, KMNorma Road. Myaree, 
WA 6154. 

Diamond Food Supplies Industries Ltd. 278 
Scarborough Beach Road. Osborne Park, WA 6017. 

Direct Distributors Ltd, 176 Swansea Street, East 
Victoria Park, WA 6101. 

Doogue, G. Esq, Lucky Lottery Agency, 159 Murray 
Street, Perth, WA 6000. 

D'Orsogna Bros Pty Ltd, Leach Highway, Melville, 
WA 6156. 

Dreske-Someff Pty Ltd, 8 Jackson Street, North 
Fremantle, WA 6160. 

Dunlop Tyre Service (WA) Pty Ltd, 258 Albany 
Highway, Albany, WA 6330. 

Dunlopillo Pty Ltd, Stockdale Road, O'Connor. WA 
6163. 

Dyson Pty Ltd, Jack, 3 McDonald Street. Osborne 
Park, WA 6017. 

Edward Business Machines Pty Ltd, 107 Wellington 
Street Perth, WA 6000. 

Edwards Dunlop & Co, 172 Railway Parade. 
Leederville, WA 6007. 

Eilbeck Wire Industries Pty Ltd, 27 Jackson Street, 
Bays water, WA 6053. 

Elder Smith Goldsbrough Mort Ltd, 111 St. George's 
Terrace, Perth, WA 6000. 

Electrolux Pty Ltd. 162 Stirling Highway, Claremont, 
WA 6010. 

Email Ltd, 124 Wittenoom Street, East Perth, W.A 
6000. 

EMI (Aust) Ltd, 94 Daly Road, Belmont, WA6104. 
Engineering Supplies (WA) Pty Ltd, 8 Aitken Way, 

Kewdale, WA 6105. 
Evans Deakin Industries Ltd, Engineer Group WA, 

Stock Road, O'Connor, WA 6163. 
Expandite-Rawplug (Aust) Pty Ltd, 14 harold Street. 

Dianella, WA 6062. 
Farmer Jones Meat Mart. GPO Box 1200, Perth, WA 

6001. 
Faulding & Co Ltd, F.H., 493 Abernethy Road, 

Kewdale, WA 6105. 
Federal Loan Office, 103 Murray Street, Perth, WA 

6000. 
Felt Products of WA, 33 Packenham Street, 

Fremantle, WA 6160. 
Filter Supplies (WA), 47 Monash Avenue, Como, WA 

6152. 
Finlavs Nuts, 21 Guthrie Street, Osborne Park, WA 

6017. 
Flatman & Co, L., *46 Robinson Avenue, Belmont, 

WA 6104. 
Flexascreen Pty Ltd, 2 Miles Road, Kewdale, WA 

6105. 
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Flower Davies-Wemco Pty Ltd, 193 Great Eastern 
Highway, Belmont, WA 6104. 

Foggitt Jones, Pty Ltd, Clayton Street. Bellevue, WA 
6056. 

FON Pools (WA) Pty Ltd, 6 William Street. 
Cannington, WA 6108. 

Ford Motor Co (Aust) Ltd, 130 Stirling Highway, 
North Fremantle. WA 6159. 

Forvvood Down (WA) Pty Ltd. John Stret, Bentley, 
WA 6102. 

Fowler (Aust) Ltd, D. & J., 378 South Street. 
O'Connor. WA 6163. 

Fremantle Bond Store Pty Ltd, 39 Wood Street, 
Fremantle, WA 6160. 

Fremantle Fisherman's Co-Op Soc Ltd, 17 Blinco 
Street, Fremantle, WA 6160. 

Fremantle Providoring Co Pty Ltd, 7 Leake Street, 
Fremantle, WA 6160. 

Fresh Fruit Company Pty Ltd, 147 Colin Street. West 
Perth, WA 6005 

Gadsden Pty Ltd, J., Ladner Street, O'Connor, WA 
6163. 

Galvin & Co, Roy, 231 William Street, Perth, WA 
6000. 

Gamemaster Billiard Tables, 25 Roberts Street, 
Osborne Park. WA 6017. 

GEC-AGI (Aust), 589 Hav Street, Subiaco, WA 
6008. 

General Accessories Bicycle Div., 188 Welshpool 
Road, Welshpool, WA 6106. 

General Electric-Kirby Appliances Ltd, 94 
Beechboro Road, Bayswater, WA 6053. 

Gibbs Bright & Co, 45 Belmont Avenue, Belmont, 
WA 6104. 

Gibson Benness Industries Pty Ltd, 184 Bennett 
Street, East Perth, WA 6000 

Globe Meat Packers Pty Ltd, 382 Beaufort Street, East 
Perth, WA 6000 

Golden Sheaf Macaroni (WA) Pty Ltd, 5 Bo wen 
Street, O'Connor, WA 6163. 

Golin & Co, Pty Ltd, 215 Hay Street Subiaco, WA 
6008. 

Gordon & Gotch (A/Asia) Ltd, 134 Parry Street, East 
Perth, WA 6000. 

Gray & Co, Ltd, D, 2 Ravvlinson Street, O'Connor, 
WA 6163. 

Gregsons Pty Ltd, 250 Beaufort Street, Perth, WA 
6000. 

Haig & Co., A.C., 80 Goodwood Parade, Rivervale, 
WA 6103. 

Hanimex Pty Ltd, 22 Northwood Street Leederville, 
WA 6007. 

Hardboards Aust Ltd, 1314 Hay Street, West Perth, 
WA6005. 

Hardie & Co, James, Welshpool Road, Welshpool, 
WA 6106. 

Hart & Co, SW, 112 Pilbara Street Welshpool, WA 
6106. 

Hayes Enterprises (1974), Raymond Avenue, 
Bayswater, WA 6053. 

Hayman & Sons Pty Ltd, 5 Coolgardie Terrace, East. 
Perth, WA 6000. 

Henry Jones Ltd, 10 Briggs Street East Victoria Park, 
WA 6101. 

Hills Industries Ltd, 508 Guildford Road, Bayswater, 
WA 6053. 

Hoechst Australia Ltd, 105 Stirling Highway, 
Claremont. WA 6010. 

Hoffman Vacuum Systems, 449 Orrong Road. 
Kewdale. WA 6105. 

Holland Pty Ltd. H.F., 65 Oats Street, Carlisle, WA 
6101. 
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Hoover Aust, Pty Ltd, 158 Railway Parade. 
Leederville, WA 6007. 

Hotel & Cafe Supplies Pty Ltd, 247 James Street, 
Perth, WA 6000. 

Hugall & Hoile Pty Ltd, 31 Frobisher Street. Osborne 
Park, WA 6017. 

Hugo Fischer Pty Ltd, 449 Orrong Road, Kewdale. 
WA 6105. 

Hunts Canning Co Pty Ltd, South Street, Albany, WA 
6330. 

IBM Aust Ltd, 159 Adelaide Terrace, Perth, WA 
6000. 

ICI Australia Ltd, 51 Rule Street, North Fremantle, 
WA 6159. 

Ilford (Aust) Pty Ltd, 79 King Street, Perth, WA 
6000 

Ingot Metals WA 14 Tower Street, Leederville, WA 
6007. 

International Floral Boutique, 26 George's Terrace, 
Perth, WA 6000. 

International Optical Corporation Ltd, 177A Murray 
Street, Perth, WA 6000. 

IPE Packaging Pty Ltd, 22 Somersby Road, 
Welshpool, WA 6106. 

Jackson's Drawing Supplies Pty Ltd, 148 William 
Street, Perth, WA 6000. 

Jason Industries Ltd, Pilbara Street, Welshpool. WA 
6106. 

Jones Blind & Awning Co, 9 Joel Terrace, Perth, WA 
6000. 

Joyce Bros (WA) Pty Ltd, 6 Forsyth Street, O'Connor, 
WA 6165. 

Jute Manufacturers WA Pty Ltd, 6 Noble Street, 
Kewdale, WA 6105. 

Keen Klean Carpet Service, 458 Riverton Drive, East 
Riverton, WA 6155. 

Kelly & Rodereda Pty Ltd, 39 King Street, Perth, WA 
6000. 

Kenwood Peerless Pty Ltd, 9 Guildford Road, Mt 
Lawley, WA 6050. 

Kent L. Service Station, Claredon Street, Derby, WA 
6728. 

Kiwi Aust Ltd, 41 Frobisher Road, Osborne Park, WA 
6017. 

Knox Schlapp Pty Ltd, 195 Bank Street, East Victoria 
Park, WA 6101. 

Kodak (A/Asia) Pty Ltd, 174 Hampden Road, 
Hollywood, WA 6009. 

Kolotex Hosiery Pty Ltd, 10 Queen Street, Perth, WA 
6000. 

Kraft Foods Ltd, 156 Kewdale Road, WA 6105. 
Kriesler A/Asia Pty Ltd, 76 Aberdeen Street, Perth, 

WA 6000. 
Lamson Paragon WA Ltd, 112 George Street, Queens 

Park, WA 6107. 
Laurel Designs, 244 Railway Parade, West 

Leederville, WA 6007. 
Lightburn Products Ltd, 30 King Edward Road, 

Osborne Park, WA 6017. 
Lockyer Simpson Pty Ltd, 433 Scarborough Beach 

Road, Osborne Park, WA 6017. 
London Court Florist, 5 London Court, Perth, WA 

6000. 
Longyear (Australia) Pty Ltd, 84 Kurnall Road, 

Welshpool, WA 6106. 
Lynas Motors Pty Ltd, 960 Hay Street, Perth, WA 

6000. 
Lysaght (Aust) Ltd, John, 88 Norma Road. Myaree. 

WA 6154. 
Mallabones Pty Ltd, 139 Colin Street. West Perth, WA 

6005. 

Malleys Consumer Services Pty Ltd. 150Claisebrook 
Road. East Perth. WA 6000. 

Manton & Co Pty Ltd. J.R.. 1028 Albany Highway. 
East Victoria Park. WA 6101. 

Marbellup Fish Shop. 60 South Coast Highway, 
Albany. WA 6330. 

Marigny (A/Asia) Pty Ltd. 903 Hay Street. Perth. WA 
6000. 

Marrickville Holdings Ltd. 467 Scarborough Beach 
Road, Osborne Park, WA 6017. 

Marshall Flower Pty Ltd. 393 Scarborough Beach 
Road, Osborne Park. WA 6017. 

Massey Ferguson (Aust) Ltd. 2 Caledonian Avenue. 
Maylands, WA6051. 

Mauri Bros & Thompson (WA) Pty Ltd. 5 Keegan 
Street, O'Connor. WA 6163. 

Meecham Bros & Son. 113 Claremont Crescent. 
Swanbourne, WA 6010. 

Medical Teletronics Pty Ltd. 178 Railway Parade. 
West Leederville, WA 6007. 

Meuleman's Sport Supply. 140 Canning Highway. 
South Perth, WA 6151. 

Middlewicks, 42 Wickham Street. East Perth. WA 
6000. 

Midland Parcel Express Pty Ltd, 181A Campbell 
Street, Belmont, WA 6104. 

Millars (WA) Pty Ltd, 152 Pilbara Road. Welshpool. 
WA 6106. 

Milne & Co Pty Ltd, W.H.. 103 Welshpool Road. 
Welshpool, WA 6106. 

Mine Safety Appliances (Aust) Pty Ltd, 445 Vincent 
Street, Leederville, WA 6007. 

Minnesota Mining Manuf (Aust) Pty Ltd, 238 Lord 
Street, Perth, WA 6000. 

Minster Carpets Pty Ltd, 1731 Albany Highway. 
Kenwick, WA 6107. 

Miss Maud, Swedish Pastry House, 97 Murray Street, 
Perth, WA 6000. 

Monarch Marking Systems (Aust) Pty Ltd. 49 Hay 
Street, Subiaco, WA 6008. 

Moss Pty Ltd, George, 465 Scarborough Beach Road, 
Osborne Park, WA 6017. 

Moran & Co Ltd, H., 100 Frobisher Street, Osborne 
Park, WA 6017. 

Morley Delicatessen, 263A Walter Road, Morley, WA 
6062. 

Murray & Co, W., 266 Railway Parade, West 
Leederville, WA 6007. 

Myer Stores Ltd (incorporated in Victoria), 1 st Floor, 
569 Wellington Street, Perth, WA 6000. 

Myer (WA) Stores Ltd, 246 Murray Street, Perth, WA 
6000. 

McCullochs Hire & Sales, 246 Great Eastern 
Highway, Belmont, WA 6104. 

McDougall Pty Ltd, 140 Hay Street, Subiaco, WA 
6008. 

Mcllwraiths-Stirling Brass Pty Ltd, 22 Sussex Street, 
Maylands, WA 6051. . 

McPhersons Ltd, 53 Burswood Road, Victoria Park, 
WA 6100. , 

Nabisco Pty Ltd, 5 Forsyth Street, O'Connor, WA 
6163. 

National Can (WA) Pty Ltd, 147 Francisco Street, 
Belmont, WA 6104. 

National Cash Register Co Pty Ltd, The, 231 
Adelaide Terrace, Perth, WA 6000. 

National Fisheries (1957) Pty Ltd, Havelock Street, 
West Perth, WA 6005. 

Nestles Co (Aust) Ltd, The, 236 Railway Parade, West 
Leederville, WA 6007. 

Nevarda Shirt Co Pty Ltd. 101 Goderick Street, East 
Perth, WA 6000. 
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Newcastle Shop Fitters, 9 Robert Street, Osborne 
Park, WA 6017. 

Nolan Shannon (WA) Pty Ltd, 168 Edward Street, 
East Perth, WA 6004. 

Norcross Australia Greeting Cards, 263 Beaufort 
Street Perth, WA 6000. 

Noyes Bros Pty Ltd, 657 Murray Street. Perth, WA 
6000. 

Nylex Corporation Ltd, Moulded Products (WA) Pty 
Ltd, Kewdale Road, Kewdale, WA 6105. 

Ocean Pools Pty Ltd, 183 The Boulevard, Floreat 
Park, WA 6014. 

Olympic General Products (WA) Pty Ltd, Kew Street, 
Welshpool, WA 6106. 

Olympic Tyre & Rubber Co Pty Ltd, 581 Murray 
Street, Perth, WA 6000. 

Osborne Metal Industries Pty Ltd, 55 Hector Street, 
Osborne Park, WA 6017. 

Pak Pacific Corp Pty Ltd, 5 Peel Street, O'Connor, WA 
6163. 

Paradar Pty Ltd, 109 Kew Street, Welshpool, WA 
6106. 

Paterson, Reid & Bruce Ltd, 61 King Street, Perth, WA 
6000. 

Pellegrini & Co (WA) Pty Ltd, 820 Hay Street, Perth, 
WA 6000. 

Perrott Vance & Sons, 243 Newcastle Street, Perth, 
WA 6000. 

Perth Cable Distributors Pty Ltd, 186 Colin Street, 
West Perth, WA 6005. 

Perth United Friendly Society Chemists, 84 Beaufort 
Street, Perth, WA 6000. 

Pine Valley Flowers Pty Ltd, Welshpool Road. Wattle 
Grove, WA 6107. 

Plunkett Baby Furniture Pty Ltd, Scarborough 
Beach Road, Osborne Park, WA 6017. 

Plywood & Marine Sales Pty Ltd, 9 Garling Street, 
O'Connor, WA 6163. 

Poon Bros (WA) Pty Ltd, 243 Beaufort Street, Perth, 
WA 6000. 

Poultry Growers of WA Co-op Society Ltd, 26 
Railway Parade, Welshpool, WA 6106. 

Poultry Wholesalers Pty Ltd, 6 Howe Street, Osborne 
Park, WA 6017. 

Prima Ballet Shoppe, 27 London Court, Perth, WA 
6000. 

Producers Manufacturers Pty Ltd, Cnr Roberts & 
Albert Street, Osborne Park, WA 6017. 

Quartermaine & Co, L.H., 5 Henry Street, Fremantle, 
WA 6160. 

Ramsay Surgical Ltd, 1064 Hay Street West Perth, 
WA 6005. 

Rank Industries Australia Pty Ltd, 27 Oxford Street, 
Leederville, WA 6007. 

Rank Xerox Aust Pty Ltd, 45 Stirling Highway, 
Nedlands, WA 6009. 

Rapid Metal Developments Aust Pty Ltd, 43 King 
Edward Street, Osborne Park, WA 6017. 

Ready Lime Putty Pty Ltd, Tighe Street, Jolimont, 
WA 6014. 

Reliance MacBean Pty Ltd, 59 Brewer Street, East 
Perth, WA 6004. 

Repco Auto Parts, 72 William Street Beckenham, 
WA 6107. 

Rexona Pty Ltd, 1133 Albany Highway, Bentley, WA 
6102. 

Rheem Aust Ltd, 144 Carrington Street, Fremantle, 
WA 6160. 

Rigg & Sons Pty Ltd, A.J., 48 King Street Perth, WA 
6000. 

Roneo Vickers Pty Ltd, 90 Burswood Road, Victoria 
Park. WA 6100. 
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Rowntree Hoadley Ltd, 63 Division Street 
Welshpool, WA 6106. 

Rudders Ltd, 11 Cliff Street, Fremantle, WA 6160. 
Sabco SA Bruch Co Ltd, 455 Scarborough Beach 

Road, Osborne Park, WA 6017. 
Sadique Pty Ltd. J.S., 650 Murray Street Perth, WA 

6000. 
Sadler Pty Ltd, Tony, 7 Teddington Road, Victoria 

Park, WA 6100. 
Sadleir & Co Pty Ltd. R.C., 36 Henry Street 

Fremantle, WA 6160. 
St REGIS-ACI Pty Ltd, 69 Belmont Avenue, 

Belmont WA 6104. 
Sandovers McLeans Ltd, 45 Queen Victoria Street, 

Fremantle, WA 6160. 
Sands Pty Ltd, John, 335 Selby Street Osborne Park, 

WA 6017. 
Sands & McDougall (Aust) Pty Ltd, 62 St George's 

Terrace, Perth, WA 6000. 
Sanitarium Health Food Co, 743 Hay Street, Perth, 

WA 6000. 
Sara & Cook Pty Ltd, 482 Murray Street Perth, WA 

6000. 
Sauna-Hutts Enterprises, 20 Rye Street, Maddington, 

WA 6109. 
Scott Bonnar Sales Pty Ltd, 104 Belgravia Street, 

Belmont, WA 6104. 
Sealane Supplies, 178 Marine Terrace, Fremantle, 

WA 6160. 
Seecom Electronic Components, 34 East Parade, Mt 

Lawley, WA 6050. 
Selleys Chemical Co, Kegan Street Hilton, WA 

6163. 
Selbys Scientific Ltd, 1100 Hay Street, Perth, WA 

6000. 
Sew Knit Enterprises, 152 Rokeby Road, Subiaco, 

WA 6008. 
Sheridan's Engraving & Metal Stamping Co, 14 

Florence Street, West Perth, WA 6005. 
Shimenson's Surplus Stores, 301 Wellington Street 

Perth, WA 6000. 
Sidney Cooke Fasteners (WA) Pty Ltd, 170 Welshpool 

Road, Welshpool, WA 6106. 
Siemens Industries Ltd, 153 Burswood Road, 

Victoria Park, WA 6100. 
Simplex International Time Equipment Pty Ltd, 91 

Whatley Crescent, Bayswater, WA 6053. 
Simpson Pope Pty Ltd, 79 Russell Street Morley, WA 

6062. 
Simsmetal Pty Ltd, 7 Irvine Street, Bayswater, WA 

6053. 
Singer Sewing Machine Co, 800 Hay Street Perth, 

WA 6000. 
Singer (Aust) Ltd, 30 Coolgardie Street, West Perth, 

WA 6005. 
Sirs for Men Pty Ltd, 168 St George's Terrace, Perth, 

WA 6000. 
Smith Copeland (WA) Pty Ltd, Campbell Street 

Belmont, WA 6104. 
Smith & Co, W.H., Peel Street, O'Connor, WA 6163. 
Smits, Wim Esq, Philatelists, 12A London Court, 

Perth, WA 6000. 
Smyth & Hickman, 124 Havelock Street West Perth, 

WA 6005. 
Snow Elliott & Co, 794 Hay Street Perth, WA 6000. 
Southern Cross Machinery Pty Ltd. 292 Whatley 

Crescent, Maylands, WA 6051. 
Spicers (Aust) Pty Ltd, Spicer Cowan, 78 Channon 

Street, Queens Park, WA 6107. 
S.S. Engineering & Foundry Pty Ltd, 10 Ballantyne 

Road, Kewdale, WA 6105. 
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S.S. Enterprises Pty Ltd, 28 Hines Road, O'Connor, 
WA 6163. 

Stirling Gas Services Pty Ltd, 8 Cantonment Street, 
Fremantle, WA 6160. 

Stock Feeders Pty Ltd, Great Eastern Highway, Glen 
Forrest, WA6071. 

Stott & Hoare Pty Ltd, 154 Edward Street, East Perth. 
WA 6004. 

Streeter & Male Pty Ltd, Short Street, Broome, WA 
6725. 

Subiaco Health Foods, 180 Rokeby Road. Subiaco. 
WA 6008. 

Sue, Jack Esq. 486 Murray Street, Perth, WA 6000. 
Sunshine General Industries, 86 Ewing Street. 

Welsphool, WA 6106. 
Supa-Furn Industries, 321 Selby Street, Osborne 

Park, WA 6017. 
Swan Brushware Ltd, Wellard Street, Spearwood, WA 

6163. 
Swan Motor Wreckers Ltd, 215 Newcastle Street, 

Perth, WA 6000. 
Swan Settlers Co-op Assn, Lennard Street, Herne 

Hill, WA 6056. 
Symonds Esq. E., 38 Hutton Street, Osborne Park, 

WA 6017. 
Taylor's Coins (WA), 31 Swansea Street, East Victoria 

Park, WA 6101. 
Tip Top Smallgoods & Bacon Kitchen, 567 Newcastle 

Street, Perth, WA 6000. 
Toledo -Berkel Pty Ltd, 319 Hay Street, Subiaco, WA 

6008. 
Tough Instrument Co, 207 Railway Parade, Subiaco, 

WA 6008. 
Trojan Joyce, 6 Forsyth Street, O'Connor. WA 6163. 
Tropical Traders, 39 Queen Victoria Street, 

Fremantle, WA 6160. 
Unilever Australia Pty Ltd, 15 Miles Road, Kewdale, 

WA 6105. 
United Motors, 580A Hay Street, Subiaco, WA 

6008. 
United Packages (WA) Pty Ltd, Yarrick Street, 

O'Connor, WA 6163. 
United Welders Pty Ltd, 146 Maddington Road, 

Maddington, WA 6109. 
Universal Glass Co Ltd, 269 James Street, Perth, WA 

6000. 
Universal Library, 165 Oxford Street, Leederville, 

WA 6007. 
Venables Pty Ltd, L. & T., 39 Station Street, Wembley. 

WA 6014. 
Vessey Chemicals Pty Ltd, 19 Blinco Street, 

Fremantle, WA 6160. 
Vesta Batteries, 10 Cleveland Street, Dianella. WA 

6062. 
Victor Engineering Pty Ltd, 11 Playle Street, Myaree. 

WA 6154. 
V.S. Supplies, 1010 Beaufort Street. Inglewood, WA 

6052. 
WA Chain Saw Sales Pty Ltd, 140 Burswood Road, 

Victoria Park, WA 6100. 
WA Plaster Mills, 120 Claisebrook Road, East Perth. 

WA 6000. 
WA Salvage Co, 1490 Albany Highway, Cannington, 

WA 6107. 
Warrick Howard Pty Ltd. 768 Beaufort Street. Mt 

Lawley, WA 6050. 
Watsons Food Holdings Pty Ltd. 174 Hamilton Road. 

Spearwood, WA 6163. 
Watson Victor Ltd, 324 Charles Street Perth. WA 

6000. 
Webb & Co.. H.H., 438 Scarborough Beach Road, 

Osborne Park. WA 6017. 

Wells & Son. H.E., 326 Rokeby Road. Subiaco. WA 
6008. 

Wesfarmers Kleenheat Gas Pty Ltd. High Road. 
Myaree, WA 6154. 

Wesfarmers Tutt Bryant Pty Ltd, 174 Railway Parade. 
Bassendean, WA 6054. 

Wessberg Martin Engineering Co. 112 Pilbara Street. 
Welshpool, WA 6106. 

West Coast Aquarium, 32 Barnsley Street, Queens 
Park, WA 6107. 

West End Bootmakers. 897 Hay Street. Perth. WA 
6000. 

Western Glass Works Pty Ltd. Leach Highway. 
Myaree, WA 6154. 

Western Ice Co, 92 Roe Street. Perth, WA 6000. 
Western Refrigeration Pty Ltd. 34 Division Street. 

Welshpool, WA 6106. 
Westralian Drug Co Pty Ltd, 260 Hay Street, Subiaco. 

WA 6008. 
Westralian Farmers Co-op Ltd. 569 Wellington Street. 

Perth, WA 6000. 
Westralian Soaps Pty Ltd, 17 Brack Street, North 

Fremantle, WA 6159. 
Whippy (Perth) Pty Ltd. Mr, 611 Murray Street, Perth. 

WA 6000. 
Wigg & Son Pty Ltd, E.S., 27 Belmont Avenue. 

Belmont, WA 6104. 
Wigmores Ltd, 128 Great Eastern Highway. South 

Guildford, WA 6055. 
Wigmores Machinery Pty Ltd, 128 Great Eastern 

Highway, South Guildford, WA 6055. 
William Adams Engineering Ltd, 362 South Street. 

O'Connor, WA 6163. 
Williams & Wood Pty Ltd. 81 Robinson Avenue. 

Belmont, WA 6104. 
Wilson Morgan & Associates, 166 James Street. Perth. 

WA 6000. 
Wills & Co Ltd, G. & R., 573 Wellington Street. Perth. 

WA 6000. 
Wills (Aust) Ltd, W.D. & H.O., 466 Scarborough 

Beach Road, Osborne Park, WA 6017. 
Woolworths (WA) Ltd, 170 Murray Street, Perth, WA 

6000. 
Wormald Electronics, 12 Milford Street, East Victoria 

Park, WA 6101. 
Wrights Ltd, 7 Briggs Street, East Victoria Park. WA 

6101. 
Yeast of Australia, Price Street. Wembley. WA 6014. 
Young (Aust) Pty Ltd, Marjorie, 836 Hay Street. Perth, 

WA 6000. 

Dated at Perth the 2nd day of September 1977. 
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SCHOOLTEACHERS 
TRIBUNAL— 

Matters dealt with— 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 
Section 40 — Award Variation 

Structural Efficiency Principle — $10.00 per week. 
The State School Teachers' Union of 

Western Australia (Incorporated) 
and 

The Honourable Minister for Education. 
No. T 6 of 1989. 

GOVERNMENT SCHOOL TEACHERS' 
SALARIES AWARD 1981 as varied 

Teachers Education 
THE COMMISSION CONSTITUTED BY 

THE GOVERNMENT SCHOOL TEACHERS' 
TRIBUNAL: 

MR. COMMISSIONER G.J. MARTIN (Chairman). 
MS S.K. RODWAY. (Member). 
MS N.F. REEVES (Member). 

15th day of March 1989. 

Order. 
HAVING heard Ms M. Manning on behalf of the 
applicant and Mr R.B. Farrelly on behalf of the 
respondent, and by consent, the Commission 
constituted by the Government School Teachers' 
Tribunal, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 and being satisfied 
that the State Wage Principles enunciated by a 
Commission in Court Session in General Order Matter 
No. 730 of 1988 of the 9th day of September 1988 have 
been complied with, hereby orders: 

That the Government School Teachers' Salaries 
Award, 1981 as varied and consolidated be further 
varied and consolidated in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencina on or after the 16th day of 
March 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner, Chairman. 

Schedule. 

This award shall be known as the "Government 
School Teachers' Salaries Award (1981)". 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Salaries and Alowances. 

Part 1 — General. 
Part 2 — Definitions. 
Part 3 — Salary Tables. 
Part 4 — Promotional Positions. 
Part 5 — Alowances and Additional 
Payments. 
Part 6 — Holiday Loading. 
Part 7 — State Wage Principles — 1988. 

3. — Scope. 
This award shall apply to all Government School 

Teachers employed under the provisions of the 
Educatiqnal Act 1928-1981. 

4. — Term. 
This award shall operate for a term of three years as 

from the date hereof. (The award was issued on the 27th 
day of August 1981.) 

5. — Salaries and Payments. 
Teachers shall be paid salaries and allowances in 

accordance with the provisions of this award as from 
time to time varied. 

Part 1 — General. 
The pay rates set out herein shall operate from the 

first pay period on or after the 16th day of March 
1989. 

Part 2 — Definitions. 
For the purpose of this award. 
"Two-years-trained teacher" means a teacher who 

has successfully completed a minimum of two years' 
full-time tertiary education and has gained an 
approved three-years-trained teaching qualification. 

"Three-years-trained teacher" means a teacher who 
has successfully completed a minimum of three years' 
full-time tertiary education and has gained an 
approved three-years-trained teaching qualification or 
such other qualifications as the Director-General may 
from time to time deem to be acceptable in lieu 
thereof. 

"Four-years-trained teacher" means a teacher who 
has a minimum of four years' full-time tertiary 
education in which the teacher either: 

(a) has first obtained an approved teaching 
qualification and, in addition, has obtained 
an approved degree which is not of itself an 
initial teaching qualification for which the 
minimum requirements are three years' full- 
time study, or obtained other qualifications 
approved as of equivalent standard; 

or: 
(b) has first obtained an approved degree, which 

is not of itself an initial teaching qualification, 
and for which the minimum requirements are 
three years' full-time study, or obtained other 
qualifications approved as of equivalent 
standard, and in addition has obtained a 
teaching qualification requiring at least one 
year of further full-time study; 

or: 
(c) has obtained an approved education degree 

for which the minimum requirements are four 
years' full-time study. 

"Five-years-trained teacher" means a teacher who 
has had a minimum of five years' full-time tertiary 
education in which the teacher has obtained: 

(a) an approved teaching qualification and 
either 

(b) an approved degree, which is not of itself an 
initial teacher qualification, for which the 
minimum requirements are three years' full- 
time study and at the conclusion thereof 
passed at least one-year's post graduate 
study, 

or 
(c) an approved degree, which is not of itself an 

initial teaching qualification, for which the 
minimum requirements are four years' full- 
time study. 

"Tertiary education" means undertaking a course at 
an approved education institution for which the 
prerequisite is a successful Year 12 of schooling or its 
approved equivalent. 

"Graduate" means a person who has obtained an 
approved degree of a recognised university, or possesses 
qualifications deemed by the Director-General to be 
equivalent to such a degree. 
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"Unqualified teacher" means a teacher who does not 
hold an approved teacher's qualification. 

"Part-time teacher" means a teacher employed to 
work less hours than full-time. 

"Casual teacher" means a teacher employed as 
required on an hourly contract. 

"Additional time" means: 
(a) for full-time lecturers/counsellors those hours 

worked in excess of the "normal" tour of duty 
of 30 hours. 

(b) for part-time lecturers/counsellors those 
hours worked in excess of the part-time 
contract hours. 

(c) for teachers employed as other than lecturers/ 
counsellors in TAPE those hours worked as 
lecturers/counsellors in TAPE. 

For the purposes of this award only, a two-years- 
trained teacher has the qualifications to become a 
three-years-trained teacher when the teacher, 
subsequent to the initial training period, passes three 
full units, other than education towards a bachelor 
degree of the University of Western Australia or three 
full units, other than education towards a bachelor 
degree of Murdoch University or has completed a 
diploma of the Technical Education Division, or other 
approved qualifications from time to time prescribed, 
except that persons appointed to the Technical 
Education Division in accordance with regulation 60(2) 
of the Education Act Regulations 1960, may obtain the 
foregoing qualifications at any time. 

Also, for the purposes of this award, a two-years- 
trained teacher who has completed ten years' service as 
a teacher with the Teachers' Certificate shall be deemed 
to be a three-years-trained teacher, provided that two- 
years-trained teachers appointed to grades higher than 
Grade 4 shall be required to serve one year less than 10 
for each grade on which they were appointed above 
Grade 4. 

For the purposes of this award, the Teachers' Higher 
Certificate gives four-years trained status to a teacher. 

"Approved" means approved by the Director- 
General of Education. 

Part 3. — Salary Tables. 

(1) The following salary scales shall be paid to 
teachers according to their qualifications, experience 
and position. 

(2) Teachers who do not occupy positions for which 
additional remuneration is provided in this award shall 
receive a salary according to Table I Column AA (four- 
years-trained teacher) or Table II Column AR (other) or 
Table HI (lecturers and counsellors) of the salary 
scales. 

(3) Salary Scales: (Note: The salary grades are 
designated by the grade number followed by the 
Column letters, e.g. "01AA"). 

Table I 
Grade Scales 

AA 
$ 

AB AC 
<£ 

AD 

01 19 734 20 818 
a> 

21 881 22 740 
02 21021 22 098 23 177 24 038 
03 22 286 23 374 24 452 25 304 
04 23 564 24 647 25 710 26 555 
05 25 067 26142 27 198 28 049 
06 26 561 27 635 28 698 29 547 
07 28 060 29 135 30 206 31055 
08 29 566 30 645 31 710 32 567 
09 30 864 31943 33 012 33 864 
10 32 157 33 242 34 317 35 174 
11 33 469 34 556 35 627 36489 

Table II 
Grade Scales 

AR 
<r 

AS AT 
C 

AU 

01 16 537 17 457 
4> 

18 539 
4> 

19 402 
02 17 642 18 525 19 598 20454 
03 18 698 19 590 20 659 21512 
04 19 769 20 643 21 702 22 567 
05 22 015 22 911 23 984 24 838 
06 23 255 24147 25 211 26 066 
07 24495 25 380 26434 27 292 
08 25 723 26 602 27 666 28 524 
09 26 952 27 838 28 899 29 761 
10 28 185 29 074 30 142 30 999 
11 28 948 29 840 30 905 31 763 
12 29 657 30 547 31 614 32 477 

Table III 
Level Salary Code Scale 

"S 
1 1WA 

•P 
16 537 

2 2WA 17 642 
3 3WA 18 698 
4 4WA 19 769 
5 SWA 22 015 
6 6WA 23 255 
7 7WA 24495 
8 SWA 25 723 
9 9WA 26 952 

10 10WA 28185 
11 11WA 29 657 
12 12WA 30 864 
13 13WA 32 157 
14 14WA 33 469 
15 15WA 35 174 
16 16WA 36489 
17 17WA 37 055 
18 18WA 38 373 
19 19WA 39 916 
20 20WA 41 454 

(4) The salaries in Table I of the Salary Scales shall 
apply to all four-years-trained and five-years-trained 
teachers unless otherwise provided. The salaries in 
Table II shall apply to all two-years-trained and three- 
years-trained teachers unless otherwise provided. The 
salaries in Table HI shall apply to all lecturers or 
counsellors appointed to the Technical Education 
Division unless otherwise provided. 

(5) Except as provided for specifically in this award, 
progression along the Salary Scales shall be by annual 
increments and shall be dependent upon satisfactory 
service. 

(6)(a) Teachers who obtain an approved 
qualification at the completion of training at a teacher 
training institution shall be placed on the Salary Scales 
as follows: 

Five-years-trained teacher — Table I, Column 
AA, Grade 5. 

Five-years-trained lecturer/counsellor — Table 
HI, Level 8. 

Four-years-trained teacher — Table I, Column 
AA Grade 4. 

Four-years-trained lecturer/counsellor — Table 
HI, Level 7. 

Three-years-trained teacher — Table II, Column 
AR, Grade 5. 

Three-years-trained lecturer/counsellor —Table 
HI, Level 5. 
except that graduate teachers whose approved 
course exceeded five years and non-graduate 
teachers whose approved course exceeded three 
years may be placed on grades higher than those 
specified above at the discretion of the Director- 
General. 



10 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.I.G. 

(b) Teachers who do not obtain their full 
qualification at the completion of the training at a 
teacher training institution shall be placed on grades 
lower than those specified above at the discretion of the 
Director-General. 

(c) On first appointment to the Department other 
than directly from an approved teacher training 
institution, teachers will be placed on the Salary Scales 
as determined by the Director-General, taking into 
consideration their qualifications and experience. 

(7) (a) (i) Lecturers (trades) with five years post- 
apprenticeship experience will be 
placed on Table HI, Level 7. 

(ii) Lecturers (trades) with special 
additional experience or with higher 
technical qualifications may be placed 
on levels higher than Level 7 at the 
discretion of the Director-General. 

(iii) Lecturers (trades) with less than five 
years post-apprenticeship experience 
will be placed on levels lower than Level 
7. Such placement will be determined by 
the number of years by which the 
experience is less than five years. 

(8Xa) An unqualified teacher shall not proceed 
beyond Grade 5 of Tabled I or Grade 7 of Table II. 

(b) An unqualified teacher appointed to the 
Technical Education Division may advance two levels 
from the level of appointment to the Department, 
provided the two levels are contained within the 
barriers contained in Table III. Except that a teacher 
may proceed to cross the barrier once the criteria for 
progression in paragraphs (a) and (b) of subclause (12) 
of Part 3 of this clause are met. 

(c) A two-years-trained teacher may not proceed 
beyond Grade 11 on Table II. 

(d) A three-years-trained teacher may proceed to 
Grade 12 on Table II. 

(e) Notwithstanding subparagraphs (a), (b), (c) and 
(d) of this subclause, a person holding the position of 
lecturer (trades) or senior Lecturer (trades) on 31 
December 1972, and appointed as such prior to 31 
December 1967, may proceed beyond Level 11, Table 
III, to a maximum of Level 14, Table HI, provided the 
lecturer has obtained the Teachers'. Ceretificate 
(Technical) and has obtained a diploma of the 
Technical Education Division or other equivalent 
qualification. 

(9) A teacher who has not had a satisfactory report 
may not advance further than three annual increments 
from grade of appointment. 

(10)(a) A teacher who obtains a promotion or 
appointment to a position carrying a salary entitling the 
teacher to move from one column of the Salary Scales to 
another column shall transfer to the new column on the 
same grade as the teacher would have occupied had the 
teacher not received the promotion or appointment. 

(b) A teacher who obtains promotion to a position 
carrying a higher salary range shall be placed on a 
salary that will give the teacher an increase in salary as a 
result of the promotion. 

(11) Teachers who have added to their qualifications 
after leaving a teacher training institution or after 
appointment to the teaching service where ^the 
appointment is not from such an institution may be 
given accelerated progression. Progression under this 
paragraph is governed by the restrictions imposed in 
subclause (8) of this part and can only be made once in 
respect of any particular qualification. 

Special progression under this paragraph is made in 
addition to any annual increments to which a teacher is 
entitled. 

Progression through qualifications is awarded as 
follows: 

(a) A two-years-trained teacher who obtains 
the qualifications of a three-years-trained 
teacher shall advance one increment, and 
may proceed to Grade 12, Table H. 

(b) (i) Lecturers/counsellors who obtain the 
Technical Teachers' Diploma 
concurrently with the Teachers' 
Certificate (Technical) or who obtained 
approved teaching qualifications under 
the Technical Education Division's 
internship programme shall not be 
entitled to an additional increment but 
may proceed to Level 11, Table HI. 

(ii) Lecturers/counsellors who obtain an 
approved three-year teaching 
qualification other than under the 
Technical Education Division's 
internship programme shall be entitled to 
an additional increment and may 
proceed to Level 11, Table HI. 

(c) A three-years-trained teacher who obtains 
the qualifications of a four-years-trained teacher 
may transfer to Table I as follows: 

(i) Teachers appointed prior to 11 October 
1974: 

Position on New Position on 
Table II Table I 
Grade Grade 

(ii) Teachers appointed on or after 11 
October 1974: 

Position on 
Table II 
Grade 

New Position on 
Table I 
Grade 

(iii) A three-years-trained-lecturer/coun- 
sellor who obtains the qualifications of a 
four-years-trained-lecturer/counsellor 
shall progress along Table III as 
follows: 

Lecturers/counsellors appointed 
priorto 11 October 1974 shall convert 
to a salary level two levels above that 
on which they were placed at the time 
of obtaining the qualifications. 
Lecturers/counsellors appointed on 
or after 11 October 1974 shall convert 
to a salary level one level above that 
on which they were placed at the time 
of obtaining the qualifications. 

(d) Unqualified teachers appointed to the 
Department from a teacher training institution 
who obtain approved teaching qualifications 
within a period of three years after leaving the 
teaching training institution shall be placed on the 
same salary grade as their contemporaries who 
were appoinnted with completed qualifications. 

(e) unqualified teachers other than those 
referred to in paragraph (d) of this subclause on 
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gaining approved teaching qualifications — one 
increment. 

(f) A four-years-trained teacher, on obtaining a 
university masters degree, doctoral degree, a 
second bachelors degree, or its equivalent — one 
increment (except that only one increment can be 
obtained under this clause). 

(12)(a) Lecturers/counsellors appointed to the 
Technical Education Division may proceed beyond 
Level 11 to a maximum of Level 14, Table III by the 
possession of an approved relevant degree or other 
approved relevant graduate qualification, or a course of 
study as approved by the Director of TAFE and 
recognised by the Director-General as an equivalent 
qualification. 

(b) Lecturers/counsellors appointed to the 
Technical Education Division may proceed from Level 
14 to a maximum of Level 20, Table III by: 

(i) Satisfying a performance appraisal approved 
by the Director-General to establish that they 
possess the appropriate teaching/counselling 
and professional competencies to merit 
proceeding to the maximum salary of Level 
20. 

and 
(ii) The possession of a Bachelor's degree or 

equivalent together with an appropriate post 
graduate qualification or an appropriate 
diploma of the TED or its equivalent as 
approved by the Director-General 

and 
(iii) The academic requirements of the Teachers' 

Higher Certificate. 
and 
(iv) Counsellors must be "Registered 

Psychologists" in accordance with the 
provisions of the Psychologists Registration 

and 
(v) A minimum of five years lecturing/ 

counselling experience. 
(c) Lecturers/counsellors initially appointed to a 

level above Level 14 may not proceed more than two 
increments on the salary scale unless the appropriate 
qualifications in paragraphs (a) and (b) of subclause 
(12) of Part three of this clause are met. 

(13) Transitional conditions: 
(a) Lecturers and counsellors shall transfer from 

their existing classification to Table III on the 
equivalent or next highest point to their 
current substantive salary. 

(b) Where the salary scale on which lecturers/ 
counsellors are currently placed entitles them 
to a salary which exceeds Level 11 and/or 
Level 14, Table III, such entitlement shall 
remain notwithstanding the lecturer/ 
counsellor may not meet the essential criteria 
for progression. 

(c) Lecturers/counsellors referred to in 
paragraph (b) of this subclause shall not be 
granted further increments beyond their 
current entitlement until the stated criteria for 
progression is met. 

(14)(a) The fortnightly salary of all teachers, both 
permanent and temporary, shall be calculated as 
follows: 

annual salary 
  _____ X 12 

313 (rounds off to the nearest 
cent) 

(b) The daily rate of salary for any teacher is 
calculated as. follows: 

annual salary 12 

313 10 
(rounds off to the nearest 
cent) 

A68741-9 

(15) Part-time teachers shall: 
(a) Receive entitlements calculated on a pro-rata 

basis in the proportion that the number of 
hours or days worked bears to full-time. 

(b) Work for such period of time as is in inverse 
proportion to the part-time hours of duty 
before being eligible for an increment in basic 
salary or additional payment. 

(16) Subject to the provisions of regulation III of the 
Education Act Regulations 1960 periods of not less than 
four months of acting or relieving duty regardless of any 
break in continuity will be credited as service in the 
higher duty position for annual increments where such 
apply. 

(17) Temporary teachers who teach for at least five 
consecutive working days but less than a continuous 
period of four weeks shall be paid a loading of 20 per 
cent of their salary. 

Part 4. — Promotional Positions. 
(l)(a) Unless otherwise specified teachers who 

receive appointments to promotional positions shall 
receive a specific salary as m Part 4 of this clause or shall 
transfer to one of the Salary Scales in Part 3 of this 
clause. 

(b) Head of Department, Technical Education 
Division, shall receive the appropriate salary on Table 
III plus an administrative/responsibility allowance as 
in Part 5, except that the minimum salary shall be Level 
16, Table III. 

(c) Senior lecturers, senior counsellors Technical 
Education Division, shall receive the appropriate 
salary on Table III plus an administrative/ 
responsibility allowance as in Part 5, except that the 
minimum salary shall be Level 14, Table III. 

(d) Those lecturers/counsellors referred to in 
subparagraphs (ii) and (iii) of paragraph (b) of 
subclause (12) of this Part 3 of this clause who qualify 
for advancement under paragraphs (a) and (b) of 
subclause (12) of Part 3 of this clause will be entitled to 
annual progression to the maximum level of Table 
III. 

(e) As at 1 January 1987 those lecturers who hold the 
position of Head of Department A and who are not 
four-years-trained will be placed on Level 17 of Table III 
plus an administrative/responsibility allowance_ as in 
Part 5 and will remain at that level until they qualify for 
advancement under paragraphs (a) and (b) of 
subclause (12) of Part 3 of this clause. Those lecturers 
who are four-years trained will be placed on Leyel 20, 
Table III, plus an administrative/responsibility 
allowance as m Part 5 of this clause. 

(f) As at 1 January 1987 those lecturers who hold the 
position of Head of Department B and who are not 
four-years-trained will be placed on Level 16 of Table III 
plus an administrative/responsibility allowance as in 
Part 5 of this clause and will remain at that level until 
they qualify under paragraphs (a) and (b) of subclause 
(12) of Part3 of this clause. Those lecturers who are four- 
years trained will be placed on Level 19, Table III, plus 
an administrative/responsibility allowance as in Part 5 
of this clause and will remain at that level until they 
qualify under paragraphs (a) and (b) of subclause (12) 
of Part 3 of this clause. 

[ (g) As at 1 January 1987 those lecturers/counsellors 
who hold the position of Senior Lecturer A/Senior 
Counsellor and who are not four-years-trained shall be 
placed on Level 17 of Table III plus an administrative/ 
responsibility allowance as in Part 5 of this clause and 
will remain at that level until they qualify under 
paragraphs (a) and (b) of subclause (12) of Part 3 of this 
clause. Those lecturers/counsellors who are four-years 
trained will be placed on Level 20, plus an 
administrative/responsibility allowance as in Part 5 of 
this clause. 
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(h) As at 1 January 1987 those lecturers who hold the 
position of Senior Lecturer B and who are not four- 
years-trained will be placed on Level 14. Table III plus 
an administrative/responsibility allowance as in Part 5 
of this clause and will remain at that level until they 
qualify under paragraphs (a) and (b) of subclause (12) 
of Part 3 of this clause. Those lecturers who are four- 
years trained will be placed on Level 17, Table III, plus 
the administrative/responsibility allowance as in Part 5 
of this clause and will remain at that level until they 
qualify under paragraphs (a) and (b) of subclause (12) 
of Part 3 of this clause. 

(2) Primary Schools: 
Salary Trained Salary 
Code Teacher 

c 
Code Other 

c 
I. Principals of Primary Schools- 

S 

Class IA 01BA 45 118 0IBR 40 834 
Class 1 01BB 43 180 01BS 38 909 
Class 11 0IBC 40 451 01BT 36 174 
Class HI 01BD 37 661 0IBU 33 746 
Correspondence 01BV 41 865 School 0IBE 46 782 

Teachcr-in-Chargc. Class IV salary according to Column AC (four-ycars-trained 
teacher) or Column AT (other) of the Salary Scales, 

2. Principals of Special Aboriginal Schools— 
Class IA 01 DA 46 664 0IDR 42 386 
Class 1 01DB 44 729 OiDS 40 451 
Class 11 01 DC 41 996 OlDT 37719 
Class Hi 01DE 39 205 01DU 35 285 

Teacher-in-Charge. Class IV salary accordinu to Column AC (four-ycars-trained 
teacher) or ColumnAT{other)of the Salary Scales and. in addition, a salary loading 
of: 

51 543 6101 (TIC). 

3. Principals of special schools for mentally and/or physically 
handicapped children—- 

Class 1A 01DF 47 182 01DV 42 900 
Class I 01DG 45 247 01DW 40 975 
Class 11 01DH 42 522 01DX 38 244 
Class III 01DI 39728 01DY 35 811 

Teacher-in-Charge. Class IV salary according to Column AC (four-ycars-trained 
teacher) or CoIumnXT (other) of the Salary Scales and. in addition, a salary loading 
of: 

52 069 6111 (TIC). 

4. Deputy Pricipals of Primary Schools- 
Class IA 01CA 37 038 01CR 33 187 
Class I 01CB 35 759 01CS 31912 
Correspondence 
School 01CC 37 038 01CT 33 187 

5. Deputy Principals of Special Aboriginal Schools- 
Class IA 0ICD 38 107 0ICU 34073 
Class I 01CE 36 833 01CV 32 796 

6. Deputy Principals of Special Schools for Handicapped Children- 
Class IA 01CF 38 107 01CW 34073 
Class I 01CG 36 833 01CX 32 7% 

6a; Senior Assistants — salary according to Column AC (four-years- 
trained teacher) or Column AT (other) of the Salary Scales. 

(3) Secondary Schools: 
7. Principals— 

(a) Schools classified as having over 600 students: 
01EA 49 421 OlET 44 223 

(b) Schools classified as having 600 or less students: 
01EB 47 691 01EU 42 675 

(c) District High Schools. Class I: 
01EC 45 118 OiER 40 834 

(d) District High Schools. Class II: 
01ED 41 900 OlES 37 564 

8. Deputy Principals— 
(a) Schools classified as having over 600 students: 

01 FA 42 462 01FU 38019 
(b) Schools classified as having 600 or less students: 

01FB 38 432 01FV 34 394 
(c) District High Schools: 

01FD 37 534 OlFS 33 630 
9. Senior Teachers— 

(a) Senior Teacher. High School certificate appointed prior to 1 July 1961: 
01FE 38 432 

(b) Senior Teachers who have served eight years as such and who are eligible for 
appointment as a deputy principal: 

01FF 38.432 01FW 34 394 
provided that service as a deputy principal of a Class I District High School shall be 
counted as service as a senior teacher for the purpose of this paragraph. 

(c) Senior Teachers, manual arts and senior teachers, home economics, holding 
a Teachers' Higher Certificate appointed prior to I July 1964. who have served eight 
years as such and who have completed at least two years on Grade 11. 

Table 1 01FG 38 432 
(d) Senior Teachers other than those in paragraphs (a), (b) and (c) of this 

subclause: 
01FH 37 404 01FT 33 516- 

(4) Technical Institutions: 
Four Year 

Salary Trained 
Code Teacher 

S 
10. Principals of Technical Colleges— 

(a) Class 1 01 HA 51287 
(b) Class II 01HB 49 421 
(c) Class III 01HC 47 691 

11. Deputy 
Principals— 

(a) Class 1 01HD 44 739 
(b) Class II 01 HE 42 462 
(c) Class III 01HF 38 432 

12. Officers-in- 
Chargc(full-time)of 
evening technical 
schools— 

Class I OIID 42 462 
Class II 01 IE 40 593 
Class HI 01IF 38 320 

13. Counselling 
service: 

(a) Principal 01LA 49 421 
(b) Assistant Principal 

(confined to occupant at 
date of commencement of 
award) 01LB 44205 

(5) Special Education Services: 
14. Teachers Centre for Continuing Education- 

fa) Principal 01 MA 49 42! 
(b) Senior Lecturer 01MB 45 162 
(c) Lecturers A 

01 MA 49 42! 01MS 44 223 
;r 01MB 45 162 01MT 40 423 
Year 7 07MC 41 454 07MR 37 252 
Year 6 06MC 40 690 06MR 36 487 
Year 5 05MC 39 916 05MR 35 716 
Year 4 04MC 39 144 (MMR 34 960 
Year 3 03 MC 38 373 03 MR 34 193 
Year 2 02MC 37 713 02MR 33 535 
Year 1 01MC 37 055 01MR 32 867 

(d) Lecturers B — Salary according to Column AD (four-years-trained teacher) 
or Column AD (other) of the Salary Scales. 

15. Guidance Branch— 
(a) Senior guidance officer 

0INA 43 850 01NR 39 256 
(b) District guidance officers 

01NB 41454 01NS 37 252 
(c) Guidance officers. Grade 1 — 

Year 5 05NC 38 373 05NT 34 193 
Year 4 04NC 37 713 04NT 33 535 
Year 3 03NC 37 055 03NT 32 867 
Year 2 02NC 36 395 02NT 32 208 
Year 1 01NC 35 739 01 NT 31 549 

(d) Guidance Officers. Grade II Salary according to Column AC (four-years- 
trained teacher) or Column AT (other) of the Salary Scales. 

(!6)(a) Principal advisory teacher 
01 PA 42 812 01PS 38 449 

(b) Senior advisory teacher 
OIPB 39 403 01PT 35 292 

(c) Advisory teacher. Grade 1 — 
Year 4 04PC 37 713 04PR 33 535 
Year 3 03PC 37 055 03PR 32 867 
Year 2 02PC 36 395 02PR 32 208 
Year 1 01 PC 35 739 01 PR 31549 

(d) Advisory teacher. Grade H salary according to Column AC (four-years- 
trained teacher) or Column AT (other) of the Salary Scale. 

17. Education Officers- 
fa) Senior education officer 

01RA 44450 0IRU 39 790 
(b) Education officer. Grade I 

Year 3 03RB 40 777 03RR 37 222 
Year 2 02RB 39 675 02RR 36 117 
Year I 0IRB 38 578 01RR 35019 

(c) Education officer. Grade H 
Year 5 05RC 37 105 05RS 33 875 
Year 4 04RC 36 011 (MRS 32 780 
Year 3 03NC 34908 03RS 31678 
Year 2 02RC 33 955 02RS 30 594 
Year I 01RC 33316 0IRS 29917 

(d) Education officer. Grade III 
Year 5 05RD 29 097 05RT 28 634 
Year 4 04RD 27 569 (MRT 27 KM 
Year 3 03RD 26042 03RT 25 572 
Year 2 02RD 24 605 02RT 24 130 
Year 1 01RD 23 275 01RT 22 802 

(18) Recruitment officers— 
(a) Senior recruitment 01SA 44450 01SS 39 7% officer 
(b) Recruitment officers 

Year 3 03SB 40 777 03SR 37 222 
Year 2 02SB 39 675 02SR 36 117 
Year I 01SB 38578 0ISR 35019 

Part 5 — Allowances and Additional Payments. 
The allowances and additional payments provided 

under this Part apply to the following teachers while 
they are engaged in carrying out the duties as stated: 

$ Salary Code Abbreviations 
1. Principals of agricultural 

schools with residential wings 1198 6401 AGR 
2. Teachers engaged in 

supervisory duties in the 
residential wings of 
agricultural schools 1005 6403 

3. Principals of technical colleges 
with residential wings 1 050 6405 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1243 69 W.A.I.G 

S Salary Code Abbreviations 
4. Technical Education Division 

— Head of Department 
administrative/responsibility 
allowance 1 816 

5. Senior Lecturer 
administrative/responsibility 
allowance 884 

6. A Senior Lecturer (trades) in 
charge of a trade section, 
which is not part of a 
department and which consists 
of seven or more teachers 396 6701 

7. Principals who by the 
direction of the Director- 
General are charged with the 
responsibility for school bus 
services are paid an allowance 
in accordance with the 
following scale: 
No. of buses— 1 171 7011 BUS 

2 279 7021 BUS 
3 387 7031 BUS 
4 495 7041 BUS 
5 603 7051 BUS 
6 711 7061 BUS 
7 819 7071 BUS 
8 927 7081 BUS 
9 I 035 7091 BUS 

10 1 143 7101 BUS 
11 1251 7111 BUS 
12 1359 7121 BUS 
13 1467 7131 BUS 14 1 575 7141 BUS 

No. of buses— 15 1683 7151 BUS 
16 1791 7161 BUS 
17 1899 717! BUS 
18 2007 718! BUS 
19 2 115 7191 BUS 
20 2 223 7201 BUS 

8. Teachers carrying out the 
duties of: 

(i) Youth education officers 2.055 650! YEO 
(ii) District youth organisers 2.055 6501 DYO 

(iii) District youth organisers 
Driver education 2 055 6511 DYO 

9. Sewing Teacher —S24.81 per week. 
10 Teachers approved to undertake special administrative duties determined by 

the Director-General: 
(a) Teachers undertaking such 

duties under Regulation 188 
shall have their annual salary 
increased by— 
(four-ycars-trained teacher) 2 082 6205 ADM 
(other) 1 904 6206 ADM 

(b) Teachers other than those 
referred to in subparagraph (a) 
of this paragraph shall have 
their annual salary increased 
by— (lour-years-trained teacher) 1050 6201 ADM 
(other) 863 6202 DM 

11. Teachers in special Aboriginal schools and 
centres in special schools for mentally and/or 
physically handicapped children and in other special 
classes approved by the Director-General — salary 
according to Column AB (four-years-trained teacher) 
or Column AS (other) of the Salary Scales. 

12. Teachers approved by the Director-General to 
act as teachers in charge of Schools of the .Air — salary 
according to Column AC (four-years-trained teacher) 
or Column AT (other) of the Salary Scales. 

13. Hourly rate for "additional time" worked in 
TAPE shall be calculated as follows: 

Base annual salary — $ 1117.84 provided that the 
maximum rate shall be that payable to a lecturer/ 
counsellor at Level 20, Table III. 

14. Casual rates for persons employed on an hourly 
basis by the Technical Education Division shall be 
calculated as follows: 

Base annual salary — $1117.84. 
Group 1 and 2 subjects — Level 20 Table III. 
Group 3 subjects — Level 14 Table III. 
Group 4 subjects — Level 6 Table III. 

Part 6. — Holiday Loading. 
(1) Teachers shall be paid a loading of MVz per cent 

of current salary when proceeding on annual leave. The 
loading shall be calculated with respect to a maximum 
of four weeks annual leave provided that the amount of 
such loading shall not exceed the amount set out in the 
Australian Bureau of Satistics publication for average 
weekly earnings per male employed unit in Western 
Australia for the September quarter in the year 
immediately preceding the date leave is taken. 

For the purposes of this clause there shall be no 
distinction between permanent and temporary 
teachers. 

(2) Any teacher employed for not less than one 
continuous month shall be entitled to a holiday loading 
on a pro-rata basis for each continuous month's service 
provided that any period of service that ceases before 
the 31st day of March in any year shall not be taken into 
account. 

(3) Any teacher who starts work on the first school 
day and terminates some time during the year after the 
31st day of March shall be credited with additional 
service from the first day of January to the first school 
day. Any teacher who starts work after the first school 
day and works for not less than one continuous month 
down to the last school day of the same year shall be 
credited with service to the 31st day of December. 

(4) Any teacher who works for a period within the 
school year which extends over term or semester 
vacations will be credited with service for such vacation 
period or periods. 

7. — State Wage Principles. 
(1) The employer on whom this award is binding 

shall not increase the rate of wage payable to an 
employee on the 9th day of September 1988 or otherwise 
vary the conditions of employment applicable to an 
employee on that date so as to increase that employer's 
labour costs, except to the extent that any such increase 
has been authorised by the Commission after that 
date. 

(2) It is a term of this award that the Union 
undertakes, until 1 July 1989 not to pursue any extra 
claims,, award or overaward except when consistent 
with the State Wage Principles. 

COAL INDUSTRY TRIBUNAL— 
AWARDS/AGREEMENTS— 

Variation of— 

No variation resulting— 
COAL MINING INDUSTRY (MINERS' WESTERN 

AUSTRALIA) AWARD No. 4 of 1953. 
BEFORE THE WESTERN AUSTRALIAN 

COAL INDUSTRY TRIBUNAL 
Held at Collie on the 29th day of September 1988. 

Application Nos. 18 and 19 of 1988. 
Between: The Coal Miners' Industrial Union of 

Workers of Western Australia, Collie, Applicant 
and 

Western Collieries Limited, Respondent. 
In the matter of: Application to increase underground 

rates by $15.00 and the composite miner's rate by 
an additional $30.00. 

Decision of the Tribunal. 
THE CHAIRMAN: The Tribunal has before it now a 
claim which really grew out of two claims to increase all 
the rates of pay for those working underground by a flat 
$15 per week, and to increase the rates of pay for the 
composite miner classification, by providing that there 
be an additional weekly payment of $12.00 a week for a 
composite miner with five years' experience, and an 
additional $18.00 per week for a composite miner with 
ten years' experience. In addition, as I understand it, the 
claim seeks an all-purpose allowance of 35 cents an 
hour for a person operating a continuous miner. 
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As I said at the outset, originally there were two 
claims, one was to increase the composite miner rate by 
$30.00 a weelcand the other to increase all underground 
rates by $15.00 per week. 

The amended or amalgamated claim is really based 
on perceived changes in work value. The Union has led 
evidence, and indeed claims, that in the last 10 years, or 
thereabouts, there has been a marked change in the 
method of underground mining from shot firing to 
extraction by the use of sophisticated continuous 
mining equipment, which the Union says are expensive 
pieces of equipment. They have a capacity to mine in 
deeper depths than the traditional methods with added 
consequences for danger, and the like. In addition it is 
said that the roofing structures have changed from the 
old timber structures to roofing bolts. 

All of these things it says in general have added to the 
work value of the underground miner. As well, the 
Union draws the Tribunal's attention to the fact that 
because of the continuous mining equipment, the 
productivity levels have increased quite dramatically 
over recent years, for what the miners should be given 
some benefit. Whilst that is not the basis of the claim, 
the argument, as I understand, is that if nothing else it 
would tend to offset the costs of this claim. 

In addition, the Union draws attention to what it sees 
as a very real problem on the coal field. That is that 
experienced miners are leaving the underground 
operation and going to work on the open-cut because 
the maximum rates of pay are higher at the open-cut. 
The argument runs that work underground is so 
difficult that it really calls for experienced miners to 
perform that work, it is to be done safely and efficiently, 
and so the Union says there is a need to overcome this 
problem and the compression of relativities, which it 
has referred to by increasing the rates of pay for 
underground miners in the way in which it has 
argued. 

The company for its part appears to suggest that there 
has been a small change in work value, though I think in 
fairness it does not accept the change in work value is as 
extensive as the Union would claim. In particular the 
company suggests that the modern technology has 
made the life of an underground miner much easier 
than it was in the shot firing days, and thus it is said that 
the change is not as significant or as great as the Union 
would have the Tribunal believe. As well the company 
questions the veracity of the union's argument that 
there has been such a compression Of relativities as is 
suggested. As I understand the company's argument it is 
that if there has been a compression of relativities it is a 
small one. The suggestion is that something in the order 
of $5.00 a week would overcome that and accommodate 
the compression of relativities. 

The company's argument is further that it is really 
unfair or improper for the Tribunal to undertake this 
exercise at this time, given the new Principles which 
have recently come into force and which provide for a 
restructuring of the whole industry including those 
working in the Western Collieries Ltd enterprise. 
Therefore if the Tribunal sees fit to deal with the matter 
now it should do so on an interim rather than on a final 
basis. 

As is evident from the time it has taken the Tribunal to 
consider this matter, we are troubled by it somewhat. 
Indeed I think it is fair to say that we have been troubled 
greatly by the matter. In the final analysis the Tribunal 
has been unable to agree on the extent of the work value 
change. To be successful under the Principles as they 
relate to work value changes there needs to be a 
significant change in work value such that it can further 
be said there ought well be a new classification for the 
work in question. Small increases in work value are not 
enough nor of itself is a compression of relativities. We 
take the view that what is being done on this occasion is 
a piecemeal attempt at solving a wider problem. It is the 
sort of exercise which is contemplated by and expected 
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under the new Structural Efficiency Principle. We 
therefore think it is inappropriate at this time if we were 
to accede to the Union's claim. 

We do not say that the Union's claim is totally without 
merit, rather we take the view that it is better dealt with 
and considered in the restructuring which should 
follow under the Structural Efficiency Principle. In our 
view that provides greater scope for the Union to 
achieve what it seeks to achieve on this occasion. For 
those brief reasons, and without commenting, because 
of the restructuring exercise that will have to be 
undertaken on the value to be assessed on the nature of 
the changes to which the parties have referred, and on 
which we have been unable to reach agreement at this 
time, we think the appropriate course is, for the time 
being, to dismiss the claim. It should proceed under the 
Structural Efficiency Principle, which is the 
appropriate way to deal with the matter, and therefore, 
somewhat reluctantly the Tribunal orders that the claim 
be dismissed. 

Order. 
Having heard Mr. G. Wood on behalf of the applicant 

and Mr M. O'Connor on behalf of the respondent, the 
Tribunal both hereby order: 

That the applications be dismissed. 

G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 

NOTICES — 
Union Matters — 

No. 484 of 1989. 

NOTICE is given of an application by the Royal 
Australian Nursing Federation Industrial Union of 
Workers, Perth for an alteration to Rule 1.—Name. 

The proposed amendment is set out below. 
Delete current Rule 1.—Name and replace with the 

following: 
1.—Name. 

The name of the Union shall be "The Australian 
Nursing Federation, Industrial Union of Workers 
Perth" referred to throughout the remainder of 
these rules as "the Union ' for simplicity. 

The existing Rule 1.—N ame as at the 21 st day of April 
1989 is as follows: 

1.—Name. 
The name of the Union shall be the "The Royal 

Australian Nursing Federation Industrial Union 
of Workers, Perth". 

This matter has been listed for hearing before the Full 
Bench on 11 July 1989. 

A copy of the rules of the organisation and the 
proposed alterations may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 100 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 21st day of April 1989. 

T. POPE, 
Deputy Registrar. 

1st day of May 1989. 
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No. 485 of 1989. 
NOTICE is given of an application by The Royal 
Australian Nursing Federation Industrial Union of 
Workers, Perth for an alteration to Rule 5. — 
Membership. 

The proposed amendments to Rule 5. — 
Membership are set out below: 

1. Opening Sentence of Rule 5: The opening 
sentence is to be reworded as follows: 

Membership of the Union shall be open to 
all persons who fall within the categories set 
out in subrules (1) and (2) below: 

2. Distinguished Honorary Members: It is 
proposed to move the current subclause (l)(c) to 
become subclause (2)(iii), with rewording as 
follows: 

(iii) who have had conferred upon them by 
the Council the title of "Distinguished 
Honorary Member" for distinguished 
service in or for the nursing profession. 
Not more than three persons shall be 
accorded this category of membership in 
any year. 

3. Subclause 2 of Rule 5: 
(a) The opening sentence of this subclause is 

to be reworded to: 
Honorary members who shall not be 
entitled to take any part in any 
elections or to vote on any matter. 

(b) Subclause 2 paragraph (ii) is to be 
reworded: 

Providing that no form of honorary 
membership shall be open to such 
persons who come within the 
definition of "employer" within the 
meaning of the Industrial Relations 
Act 1979 as amended. 

4. Delete the last paragraph of Rule 5 
commencing with the word Provided ... 

The current Rule 5. — Membership as at 21 April 
1989 reads as follows: 

5. Membership. 
The Union shall consist of an unlimited number of 

members comprising persons embraced in those 
categories set out in subrules (1) and (2) hereof: 

(1) (a) A member shall be a person who is an 
employee within the meaning of the 
Act; 
(i) employed in the profession or 

industry of nursing and being 
registered or entitled to be registered 
with the Nurses Board of Western 
Australia; or 

(ii) a student nurse training in a school 
for nurses registered with the nurses 
Board of Western Australia, or 
persons who have left their training 
schools after having completed the 
prescribed period of training in 

Western Australia and who intend to 
sit for examinations arranged by the 
Nurses Board until such persons are 
entitled to be registered as nurses. 

(b) A person who has been appointed to a 
paid position as an employee of the union 
and who by virtue of such appointment is 
not eligible to be a member of any other 
registered organisation pursuant to the 
Act whether or not such person is entitled 
to be registered as aforesaid. 

(c) Persons who have had conferred upon 
them by the Council for distinguished 
service in or for the nursing profession the 
title of Distinguished Honorary Member. 
Not more than three persons shall be 
accorded this category of membership in 
any year. 

(2) Honorary Members, who shall not be 
entitled to take part in Council elections or those of 
any section or to vote on any "industrial matter" as 
defined in the said Act shall include the following 
persons: 

(i) who have left the profession orindustry of 
nursing, or 

(ii) who came within catergory (l)(a)(ii) of 
this rule but who are not "employees" 
within the meaning of the said Act; but 
shall not include such persons who come 
within the definition of "Employer" 
within the meaning of the said Act. 

(3) A member who has ceased to be an 
"employee" in the profession or industry of nursing 
shall not be entitled to retain membership under 
the provisions of subrule (1) of this rule except as 
provided for in paragraph (c) and the Council may 
terminate the membership of any such member 
upon written advice to the member of its intention 
so to do. 

Provided that persons who are members or are 
eligible to be members of the West Australian 
Psychiatric Nurses' Association Union of Workers shall 
not be eligible for membership of the union. 

This matter has been listed for hearing before the Ful 1 
Bench on 11 July 1989. 

A copy of the rules of the organisation and the 
proposed alterations may be inspected at my office, 815 
Hay Street. Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 21st day of April 1989. 

T. POPE, 
Deputy Registrar. 

1st day of May 1989. 
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Annual Report of the Chief Commissioner 
Agreements — Industrial — Retirements From 
Agreements — see under Award/Agreement 
Appeals — Against Decision of Board of Reference (see 

under Commission in Court Session) 
Appeals — Against Decision of Commission (see under Full 

Bench) 
Appeals — Against Decision of Industrial Magistrate (see 

under Full Bench) 
Appeals — Against Decision of Commission in Court 

Session (see under Industrial Appeal Court) 
Appeals — Against Decision of Full Bench (see under 

Industrial Appeal Court) 
Awards/Agreements — Application For 
Awards/Agreements — Application For Variation Of —No 

Variation Resulting 
Awards/Agreements — Consolidation by Registrar 
Awards/Agreements — Consolidation Of 
Awards/Agreements — Interpretation Of 
Awards/Agreements — Second Tier/Wage Fixing Principles 

— Orders 
Awards/Agreements — Variation Of (see also Public Service 

Arbitrator and Coal Industry Tribunal) 
Board of Reference — Appeals Against Decision of (see 

under Commission in Court Session) 
Boards of Reference — Decisions Of 
Breach of Award — (see under Industrial Magistrate) 
Cancellation of Awards/Agreements/Respondents 
Cancellation of Orders 
Ceremonial Addresses 
Commission — Appeals Against Decision of (see under Full 

Bench) 
Commission in Court Session — Appeals Against Decision 

Of (see under Industrial Appeal Court) 
Commission in Court Session — Appeals Against Decisions 

of Boards of Reference 
Commission in Court Session — Matters Dealt With 
Commission in Court Session — Coal Industry Tribunal 

Reviews 
Conciliation Orders (Section 32 Matters) 
Conferences — Matters Arising Out Of (refers to matters 

where agreement between parties is reached 
Conferences — Matters Referred (refers to arbitrated 

matters) 
Conferences — Notation Of (table of all Conference 

applications) 
Contractual Entitlements (see Unfair Dismissal/ 

Contractual Entitlements) 
Corrections 
Declarations 
Enforcement of Awards/Orders (see under Industrial 

Magistrate) 
Enforcement of Act (see under Full Bench) 
Full Bench — Appeals Against Decision of (see under 

Industrial Appeal Court) 
Full Bench — Appeals Against Decision of Commission 
Full Bench — Appeals Against Decision Of Industrial 

Magistrate 
Full Bench — Government Officers — Section 96 

Full Bench — Matters Referred under Section 27 
Full Bench — Proceedings for Enforcement of Act 
General Orders 
Industrial Appeal Court 
Industrial Appeal Court — Appeals Against Decision of 

Commission in Court Session 
Industrial Appeal Court — Appeals Against Decision of Full 

Bench 
Industrial Magistrate — Appeals Against Decision Of (see 

under Full Bench) 
Industrial Magistrate — Complaints Before 
Joinder/Concurrence of Parties — Application For 
Joint Sittings 
Long Service Leave — Appeals Committee —Government 

-Special 

Long Service Leave — Appeals Committee —Government 
Wages Employees 

Long Service Leave — Boards of Reference —Special 
Long Service Leave — Standard Provisions 
Notices — Appointments 
Notices — Award/Agreement Matters 
Notices — Cancellation of Awards/Agreements/ 

Respondents — Under Section 47 
Notices — General Matters 
Notices — Union Matters 
President — Matters Dealt With 
Procedural Directions and Orders 
Promotions Appeals 
Public Service Appeal Board 
Public Service Arbitrator — Awards/Agreements — 

Variation of 
Reclassification Appeals 
Section 29b — Applications Dealt With (see under Unfair 

Dismissal or Contractual Entitlements) 
Sections 29b — Notation of 
Site Allowances 
Stay of Proceedings (see under President — Matters Dealt 

With) 
Superannuation/Wage Fixing Principles — Orders 
Unfair Dismissal/Contractual Entitlements 
Unions — Application for Alteration of Rules 
Unions — Application for Registration 
Unions — Application for Industrial Association 
Unions — Cancellation of Registration 
Unions — Change of Name 
Unions — Declarations Made Under Section 71 
Unions — Matters Dealt With Under Section 66 
Unions — Matters Relating to Suspension of Registration 
Unspecified Orders (Section 23 Applications) 
Writs 
Coal Industry Tribunal — Awards/Agreements — 

Application For 
Coal Industry Tribunal — Awards/Agreements — Variation 
Of — No Variation Resulting 
Coal Industry Tribunal — Awards/Agreements — Variation 

Of 
Coal Industry Tribunal — Disputes — Matters Referred 
Coal Industry Tribunal — Review of Board of Reference 
School Teachers Tribunal — Matters Dealt with 

(As at 31 January 1989) 


