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16th day of August 1989. 
Appeal — payment of annual leave loading — section 

46 — interpretation and enforcement of Metal 
Trades (General) Award — appellant submitted no 
power to interpret or enforce award — respondent 
submitted application aimed to settle dispute — 
enforcement by-product of application — 
interpretation of award permitted under Act — no 
jurisdiction for enforcement — appeal upheld. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal against a decision of 
the Commission constituted by a single Commissioner 
contained in an order dated 4 April 1989, arising out of a 
section 44 matter. 

The appeal was properly brought pursuant to section 
49 of the Industrial Relations Act 1979 (as amended) 
hereinafter referred to as "the Act". 

The order was as follows: 
That the respondent pay to Mr K. Jones, Mr R. 

Ralph and Mr A. Acland the annual leave loading 
prescribed by Clause 23(3)(c) of the Metal Trades 
(General) Award No 13 of 1965 for the period 
betwen 22 December 1988 and 9 January 1989 for 
which each of the above employees was paid 
annual leave. 

The matter, as we have said, came before the 
Commission at first instance by way of an application 
which alleged as follows: 

Members of the applicant union employed by 
Crewe & Sons were given annual leave so that the 
business could be closed for the Christmas break. 
A number of persons did not receive a 1 Th per cent 
loading. The union claims payment of the loading 
for those persons who did not receive it and seeks 
assistance from the Commission to resolve this 
matter thus avoiding a further breakdown in 
industrial relations. 

No agreement having been reached, the Commission 
then referred the matter for determination by the 
Commission constituted by a different single 
Commissioner. 

Grounds of Appeal. 

The grounds of appeal are as follows: 

1. The Commission erred in that it has no 
jurisdiction to hear and determine the matter 
which was a claim for failure to make payment 
in accordance with a provision of an award. 

2. The Commission erred in acting without 
authority by purporting to declare the true 
intention of an award other than under section 
46 of the Act. 

A71421/I 



2624 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

Mr Borlase, who appeared for the appellant, made a 
number of submissions: 

(1) The major one was that this was a matter 
referred under section 44 of the Act with the issues 
simply limited to the position of the loading of one 
week's pay for the employees. 

Thus, because of the existence of section 46. it 
was not open to the Commission to state the correct 
interpretation of the annual leave provisions of the 
Metal Trades (General) Award No. 13 of 1965 as it 
porported to do. (There is. of course, no doubt that 
that is what the Commission purported to do. 
incidentally to its decising the application). 

(2) He sought to distinguish the decision in 
Honourable Minister for Works and Water 
Resources v. AMWSU 63 WAIG 1389 from this 
case because he submitted that that case was 
authority for the proposition as expressed at page 
1390 that: 

It is unnecessary to decide the issue as to the 
power to interpret the old award but we note 
that the Commission, in dealing with an 
industrial matter, is called upon to consider 
the meaning of words used in old awards and 
the Commission is not precluded from doing 
so by section 46 of the Act. 

That was said obiter by O'Dea P. 
(3) Mr Borlase distinguished this case from that 

because in this instance the award which was to be 
interpreted is not an old award as was the situation 
there, but a current award of the Commission. 

(4) Mr Borlase further submitted that the 
Commission, under the Act, does not have the power to 
enforce the provisions of an award and this was raised 
at first instance before the Commission (see page 29 of 
the transcript). 

The submission was that section 82(1) and (2) and 
section 83 of the Act prevent this occurring. 

(5) It was submitted that the Commission at first 
instance had relied on Mt Newman Mining Co Pty Ltd 
v. TWU 64 WAIG 1075 to find jurisdiction to hear and 
determine the matter in the way in which it did. It was 
submitted by Mr Borlase that this case could and 
should be distinguished from the Mt Newman Case (op. 
cit.\ but he did not specify the particular grounds on 
which this distinction should be made. 

(6) He submitted that the authority of the 
Commission to make an interpretation of an award and 
subsequent order was tempered by the exclusive 
authority of the Industrial Magistrate to enforce awards 
under section 82 and section 83 and that the conditions 
subject to this Act was considered by the President in 
the Minister for Works and Water Resources Case (op. 
cit.) where he drew attention to the fact that the extent of 
the Commission's authority depends upon 
consideration of the provisions of the Act as a whole. 

(7) It was submitted that Mt Newman Co Pty Ltd v. 
TWU (op. cit.), as was apparent from what was said at 
pages 1076 and 1077 by the President and Cort S.C. 
respectively, was distinguishable from this case and 
from the Minister for Works and Water Resources Case 
(op. cit.) The facts he said are not distinguishable from 
the facts in those cases. 

(8) Mr Borlase also referred us to RRIA v. AMWSU 
and Others 66 WAIG 1553 and Meat Industry 
Employees' Union v. Wynne's Pty Ltd 65 WAIG 935. 

(9) He submitted that the Minister for Works and 
Water Resources Case (op. cit.) dictates the essential 
provisions to apply in these circumstances and is the 
primary authority to apply to the facts of the case. 

Ms Handmer who appeared for the respondent 
submitted as follows: 

(1) That this application was clearly 
distinguishable from those which sought to 
enforce award provisions. 

In this instance, the Commission was primarily 
required to deal with a number ofemployees whom 
the union felt had been unfairly treated in 
comparison with their fellow employees in that 
some had received 17'A per cent annual leave 
loading and some had not. 

(2) The Commission was also primarily asked 
to intervene to pevent the situation from 
deteriorating into an on-site confrontation, and 
thus a section 44 conference was called. 

(3) The circumstances in which this application 
arose were not usual. 

(4) It was necessary for the Commission not 
simply to consider what the award enabled, but 
also to have a look at what the intention of the 
annual leave loading provision was in the very first 
instance. 

(5) That the order which issued subsequent to 
the matter being referred under section 44(9) may 
have had the effect of enforcing an award 
provision, but that this was secondary and a by- 
product of a legitimate process under the Act. 

(6) The most apposite and direct authority was 
the decision of the Full Bench in Mt Newman Co 
Pty Ltd v. TWU (op. cit.) (see page 1076 per 
O'Dea P.) 

She submitted that that decision was authority 
for the proposition that the Commission is enabled 
by the Act to hear and determine such matters as 
was set out there. The application and order were 
not directed at the enforcement of an award. 

(7) She submitted as follows: 
(a) Section 23 gives the Commission 

authority to inquire into and deal with 
any industrial matter as defined by 
section 7. 

(b) Section 26(1) requires the Commission to 
act according to equity, good conscience 
and the substantial merits of the case, and 
have regard for the interests of the 
persons immediately concerned, whether 
directly affected or not. 

(c) Section 27 of the Act empowers the 
Commission to regulate its own 
proceedings. 

(d) Section 44(9) gives authority to hear and 
determine any question, dispute or 
disagreement in relation to any industrial 
matter and make an order binding on the 
parties concerned at the conclusion of the 
conference. 

(8) Thus, it was submitted that the Commission has 
power to refer matters from conference for hearing and 
determination, and to interpret the provision otherwise 
would deny the Commission effectively its ability to 
settle an industrial dispute, in this case arising from the 
employer's non-payment of annual leave loading to 
some of its employees. 

(9) It was submitted that section 82(2) makes no in- 
road into that, notwithstanding the prohibition upon 
enforcement by any other method than before the 
Industrial Magistrate. 

(10) The union therefore, it was submitted, relied 
upon the general powers in section 6. section 23, section 
26 and section 27 as well as section 44(9) as empowering 
the Commission to settle the dispute and that the matter 
was thus properly before the Commission. It was 



69W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2625 

submitted that support for this proposition could be 
found in Mt Newman Mining Co Pty Ltd v. TWU (op. 
dr.). particularly at page 1078,RRIAv. AMWSU (op. cit.) 
at page 1561. where the Industrial Appeal Court 
cautioned about reading down provisions of section 44 
and also RRIA v. AMWSU and Others 69 WA1G 990 
per Kennedy J. at page 992 and Nicholson J. at page 999. 
where the same was said. 

(11) Whilst the order in the matter, it was 
submitted, may have had the effect of enforcing the 
award, nevertheless, its primary reason must be 
seen to be to settle a dispute and correct an 
injustice, and that could only be achieved by 
addressing the award in this matter. The rights 
which the employees had in the matter were rights 
conferred by the award as well as by custom and 
practice. 

In relation to section 46, it was submitted that 
section 46 is not exclusive. It does not work to 
prevent interpretation which may arise out of the 
course of the hearing and in practice seems to be 
used and to be intended to be used when a question 
as opposed to an industrial dispute needs to be 
considered and determined. In support of that 
proposition, Ms Handmer cited AMWSU v. Grant 
Electrical Industries Pty Ltd 69 WAIG 1019 at 
1023. 

Statutory Provisions. 
Section 46 provides as follows: 

(1) At any time while an award is in force under 
this Act the Commission may, on the application 
of any employer, organisation, or association 
bound by the award— 

(a) declare the true interpretation of the 
award; and 

(b) where that declaration so requires, by 
order vary any provision of the award for 
the purpose of remedying any defect 
therein or of giving fuller effect thereto. 

(2) A declaration under this section may be 
made in the Commission's reasons for decision but 
shall be made in the form of an order if, within 
seven days of the handing down of the 
Commission's reasons for decision, any 
organisation, association or employer bound by 
the award so requests. 

(3) Subject to this Act, a declaration made under 
this section is binding on all courts and all persons 
with respect to the matter the subject of the 
declaration. 

(4) Section 35 does not apply to or in relation to 
this section unless an order is made under 
paragraph (b) of subsection (1) or under subsection 
(2). 

(5) In this section "award" includes an order, 
including a General Order, made by the 
Commission under any provision of this Act other 
than this section and an industrial agreement. 

Section 44(9) provides as follows: 
Where at the conclusion of a conference 

held in accordance with this section any 
question, dispute, or disagreement in relation 
to an industrial matter has not been settled by 
agreement between all of the parties, the 
Commission may hear and determine that 
question, dispute, or disagreement and may 
make an order binding only the parties in 
relation to whom the matter has not been so 
settled. 

Section 83 provides as follows: 
(1) Subject to this Act, where a person 

contravenes or fails to comply with any 

provision of an award, industrial 
agreement or order, other than an order 
made under section 32 or 66— 
(a) the Registrar or a Deputy Registrar; 
(b) an Industrial Inspector; 
(c) any organisation or association 

named as a party to the award or 
employer bound by the award, 
industrial agreement or order; or 

(d) any person on his own behalf to 
whom the award, industrial 
agreement or order applies, 

may apply in the prescribed manner to an 
Industrial Magistrate for the enforcement 
of the award, industrial agreement or 
order.   

(2) On the hearing of an application under 
subsection (1) the Industrial Magistrate may, by 
order.. . 

Conclusions. 
The two grounds of appeal in this matter, in summary 

are: 
(1) The Commission in determining this matter 

and making its final order, embarked on an 
interpretation of the provisions of the award when 
it had no right or power to do. 

(2) The Commission in determining this matter 
was really enforcing the award which it was not 
empowered to do. No objection was taken at first 
instance to the Commission's use of section 44, 
upon request. 

We would first mention some relevant principles 
relating to the interpretation of statutes. An Act, like any 
document, must be read in its entirety. In Metropolitan 
Gas Co v. Federated Gas Employees Industrial Union 
(1924) 35 CLR449 per Isaacs and Rich J.J. at 455, and K. 
& S. Lake City Freighters Pty Ltd v. Gordon and Gotch 
Ltd (1985) 60 ALR 509 at 514 it was said: 

... every passage in a document must be read, not 
as if it were entirely divorced from its context, but as 
part of the whole instrument. 

In other words, one should not read the section in 
isolation from the enactment of which it forms a part. 

As a general rule, and one of last resort, the maxim 
generalia specialibus non-derogant applies to the 
resolution of internal conflicts between sections within 
an Act (see Perpetual Executors and Trustees 
Association of Australia Ltd v. FCT (1948) 77 CLR 1 at 
29. Indeed, when a single document is being considered, 
the draftsman will be more likely to have relied on the 
rule. 

However, the approach should only be prayed in aid 
where there are two inconsistent provisions which 
cannot be resolved as a matter of interpretation (see 
Purcell v. Electricity Commission of New South Wales 
(1985) 60 ALR 652 at 657. 

Even a general provision may be seen to be intended 
to override a specific provision in an exceptional case 
(see Lyons v. Registrar of Trade Marks (1983) 50 ALR 
496 at 506. 

In considering the exercise of jurisdiction, one must 
advert to section 23 which confers jurisdiction "subject 
to this Act" and thus the jurisdiction is governed by a 
consideration of the provisions of the Act. Thus, if the 
matter is brought under section 44. it must be dealt with 
in accordance with section 44, provided that that is the 
section which applies. 

In relation to the first ground, reliance was placed by 
both advocates on the Minister for Works and Water 
Resources Case (op. cit.) The Full Bench, in a 
unanimous decision (see page 1390), held that the 
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Commission at first instance, in dealing with an 
industrial matter is at times called upon to consider the 
meaning of words used in old awards and the 
Commission is not precluded from so doing by section 
46 of the Act. A fortiori in the case of a current as distinct 
from an "old award", it seems to us section 46 does 
preclude consideration of the meaning of an award 
outside section 46. 

In AMWSU v. Grant Electrical Industries Pty Ltd {op. 
cit.), the Full Bench held that interpretation of an award 
could occur, apart from section 46. We reiterate that 
view. Section 46 is not exclusive, and, in our opinion, is 
directed to interpretation upon a direct question to that 
end being put to the Commission. In order to determine 
a matter, it is often essential to consider and declare the 
meaning of an award. The order, in this matter, was 
directed to that end and involved that process. Indeed, 
more often than not, it would be impossible to 
determine a matter without considering and deciding 
the meaning of an award or part of it. We amplify what 
we said in that case hereinafter. We observe that, at first 
instance, Mr Sharp-Collett who appeared for the 
respondent, observed that the application should have 
been brought under section 46 of the Act. That was. in 
the circumstances, a significant observation. 

It is clear that section 44 prescribes a determinative 
process and the provisions of section 44 should not be 
read down (see RRIA v. AMWSU and Others 69 WAIG 
990 at 992 and 999). Section 44 provides a wide power to 
deal with industrial matters and settle disputes and 
contains specific reference to industrial action having 
occurred, or being likely to occur [see section 
44(7)(b)]. 

In other words, it should not be read down because it 
is a section with a broad purpose. However, it is 
noteworthy that, by virtue of section 83, where a section 
44 order is not complied with, then it may be the subject 
of enforcement proceedings before the Industrial 
Magistrate. That reinforces the distinct power under 
and purpose of section 83. 

As to the second ground of appeal, we advert to Mt 
Newman Mining Co Pty Ltd v. TWU {op. cit.) at page 
1076. The Commission does not, for the reasons 
expressed in the Minister for Works and Water 
Resources Case {op. cit.). have jurisdiction to hear and 
determine proceedings which are essentially for 
enforcement or the recovery of wages under an award. 
That is clear. The emphasis must be on the word 
"essentially". In Mt Newman Mining Co Pty Ltd v. 
TWU {op. cit.), it was held that there was no attempt to 
enforce the award. In Mt Newman Mining Co Pty Ltd v. 
TWU {op. cit.), the employees were in no position to 
enforce the award and it was not claimed that the 
employer had. to use the words of section 83, 
"contravened or failed to comply with the award". 
Proceedings were brought in respect of a dispute. 

Some consideration of the statutory scheme of the 
Act is necessary. The Act confers on Commissioners, 
specifically, powers to conciliate and arbitrate and, in 
particular, in specific ways those contained in section 
32 and section 44 of the Act. The Act specifically and 
separately provides for the interpretation of awards by 
the Commission upon separate application under 
section 46. It prescribes a separate power and 
apparatus. 

In addition, the Commission whether constituted by 
a single Commissioner or by the Commission in Court 
Session has no power conferred on it to enforce orders, 
awards, etc. That power and duty is conferred separately 
and later in the Act by separate express provisions upon 
the Full Bench (section 84A) and the Industrial 
Magistrate (section 83). 

Thus, impliedly these can be seen as judicial and not 
arbitral or conciliatory functions. This reflects the 
separation of conciliatory and arbitral functions from 
judicial functions under the Conciliation and 
Arbitration Act (Commonwealth) 1904-1988. That 
separation is far more pronounced because different 
bodies are charged with enforcement. 

However, since the question of separation of function 
and powers still arises, albeit within the confines of this 
Act authorities based on the Federal legislation are of 
some assistance. We propose to advert to them, 
hereunder. 

Of course, they should be viewed against the now well 
accepted principle that section 32 and section 44 should 
not be read down. 

It should be observed that, by section 110 of the 
Conciliation and Arbitration Act, 1904-1988, 
interpretation of words was vested in the 
Commonwealth Industrial Court and later in the 
Federal Court. Under section 46 of the Act, the power is 
a discretionary one (see the use of the word "may" and 
section 3 and section 56 of the Interpretation Act 
1984). 

Of course, the jurisdiction conferred upon the Court 
by section 110 of the Federal Act to interpret awards 
judicially was held to be part of the judicial power of the 
Commonwealth (see MATFA v. AMIEU and Another 7 
IR 401 and Seamen's Union of Australia v. Matthews 
(1957) 96 CLR 529 at 534 and R. v. Commonwealth 
Industrial Court; ex pane Australian Coal and Shale 
Employees' Federation (1960) 103 CLR 171 at 173). 

In addition, it follows from that where the function 
exercised is to interpret awards judicially and without 
any arbitral element then by analogy from 
Commonwealth legislature, section 46 applies [see 
Pickard v. John Heine and Son Ltd (1924) 35 CLR 1 at 
pages 6-7 and Australian Coal and Shale Employees' 
Federation Case {op. cit.)}. We will amplify that 
proposition later. 

A judicial power could not in Commonwealth terms 
be conferred upon an arbitral tribunal, validly anyway, 
by virtue of the constitution. 

The arbitral function is legislative [see Pickard's Case 
{op. cit.) at pages 6-7, per Isaacs ACJ], The Court in that 
case was held not entitled to make interpretative 
determinations, in other words, if the interpretation is to 
be regarded as a judicial interpretation, that is as 
determining a true meaning of the award on ordinary 
principles of construction [Jacka v. Lewis (1944) 68 CLR 
455 is an authority that there is an appeal from an order 
of the Court in that instance]. If on the other hand it is 
what has been called an arbitral interpretation, that is a 
declaration of what the Court intended to bring about 
the award as distinct from construing the award 
according to its terms, there is no authority that such an 
appeal will lie (see per Latham C.J. in Harrisson v. 
Goodland 69 CLR509 at 515-517). 

In R. v. Kirby; ex parte Boilermakers' Society of 
Australia 94 CLR 254 the inability of arbitral tribunals 
to give an interpretation of an award in a judicial sense 
was emphasised. 

However, it does not follow that every consideration 
of the meaning of an award involves the exercise of the 
exclusively judicial function of interpretation [see R. v. 
Lydon; ex parte Cessnock Collieries Ltd 103 CLR 15, 
where in a joint judgment the Full Court of the High 
Court said (see page 22)]: 

Neither under the Federal section 38 nor under 
the State section 44 is there any attempt to give 
judicial power. So far as the State legislation is 
concerned it would not matter were there such an 
attempt. What is given is a power to settle a dispute 
as to an industrial matter. In the settlement of any 
industrial dispute views and opinions may be 
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formed on the meaning of documents and on 
matters which are not necessarily foreign to 
judicial power. 

Further, at page 23 the Full Court said: 
What he (i.e: Mr Lydon) did, so it was 

argued, was to consider and determine what 
were the rights which had accrued in 
consequence of the work done under the order 
of the tribunal providing for attendance 
allowance. For the reasons already given the 
dispute was about the applicability to past and 
future work of the conception of attendance 
money. It was an "industrial matter" and it was 
none the less so if it was based on a contention 
as to what the tribunal meant and what its 
award did in its application to the 
circumstances. Mr Lydon's "jurisdiction" or 
power depends on the existence of an 
industrial dispute, a dispute about a local 
industrial matter: not on the arguments used 
to support the claim, or the source from which 
the claim grew or upon the reasoning by which 
he reached or justified his conclusion. 

We turn also to the question of enforcement. Some 
assistance is also provided by the federal authorities. 
The principle is that an order that a person is entitled to 
certain moneys under an award is a declaration as to an 
existing right and accordingly involved the exercise of 
judicial power. Such an order cannot be made in the 
Commission in the event of a dispute occurring in 
connection with such an issue (see Reg. v. Gallagher; ex 
pane Aberdare Collieries Pty Ltd 37 AUR 40 and R. v. 
Austin; ex pane Farmers and Graziers Co-Operative Co 
Ltd 112 CLR 619 and Re Cram and Others; ex pane 
Newcastle Wallsend Coal Co Pty Ltd 163 CLR 140). 

The last case concerned a stand down clause. A local 
coal tribunal in New South Wales was empowered to 
settle disputes as to industrial matters. It was held that a 
decision by the tribunal that an employer was wrong in 
standing employees down was not the settling of a 
dispute as to an industrial matter, but the determining 
of the rights of the parties in accordance with legal 
principle, which it had no jurisdiction to do as part of 
the judicial power of the Commonwealth. 

The High Court held that the making of a binding 
declaration or right is the exercise of judicial power. 
However, the formation of views and opinions on 
matters in arbitral proceedings does not in itself 
amount to an usurpation of judicial power. The joint 
majority judgment of Mason C.J., Brennan. Deane, 
Dawson and Toohey JJ. contained the following 
principles (see pages 148-150), as we discern them: 

(1) A claim for payment of wages due and 
payable by an employer to an employee is a claim 
for the enforcement of an existing legal right. 

(2) A claim for the enforcement of a provision in 
an award for the payment of v/ages to an employee 
is also a claim for the enforcement of an existing 
legal right. 

(3) Claims for the enforcement of existing legal 
rights necessarily invoke the exercise of judicial 
power. 

(4) The Court held that there was no jurisdiction 
in the Board to determine or enforce a legal right to 
payment of wages on the part of employees in 
respect of a past period during which they had been 
stood down or refused work or to enforce the 
provisions of an award regulating the right to 
payment of wages for such a period. 

(5) Thus, the authority was denied the power of 
judicial determination which included, to use the 
words of Kitto J. in Aberdare Collieries Case (op, 
cit.) "the giving of decisions in the nature of 
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adjudications upon disputes as to rights or 
obligations arising from the operation of the law 
upon past events or conduct". 

(6) The making of a binding declaration of right 
is an instance of the exercise of judicial power. 

It stands outside the arbitral function. 
But there is no substance in the suggestion that 

an industrial tribunal cannot interpret laws, 
awards and other legal instruments. A tribunal 
could not discharge its arbitral functions if it were 
unable to form an opinion on a matter of 
interpretation. The formation of views and 
opinions on matters of interpretation in arbitral 
proceedings does not of itself amount to a 
usurpation of judicial power (see Cessnock 
Collieries Case (op. cit.) and Australian Coal and 
Shale Employees' Federation Case (op. cit.) at page 
174 and R. v. Gough; ex pane Key Meats Pty Ltd 
(1982) 148 CLR 582 at 596-597) (our underlining). 
[Put in the context of the Industrial Relations Act 
(W.A.) it would not necessarily amount to an 
intrusion on the section 46 power]. 

(7) Indeed, a tribunal may find it necessary to 
form an opinion as to the existing legal rights of the 
parties as a step in arriving at the ultimate 
conclusions on which the tribunal bases the 
making of an award intended to regulate the future 
rights of the parties [see Aberdare Collieries Case 
(op. cit.)}. Of course, the formation of such an 
opinion does not bind the parties and cannot 
operate as a binding declaration of rights. 

(8) Despite the reference by Kitto J. in Aberdare 
Collieries Case (op. cit.) to "the distinction between 
a power of arbitral decision in respect of the future 
and a power of judicial determination of existing 
rights and obligations", the arbitral function 
includes the determination of a dispute relating to 
past transactions, events and conduct. 
Commercial arbitration often involves the 
determination of such a dispute and so does 
industrial arbitration.- 

In the ultimate analysis, the issue for determination 
in the present case is whether the authority was deciding 
a claim for payment of wages made as a matter of legal 
right or a claim for payment of wages made not as a 
matter of legal right but of what was "right and fair". 

If the former, then the decision constituted an 
attempted exercise of judicial power and was not the 
resolution of a dispute as to "an industrial matter". If the 
latter, then the decision resolved a dispute as to such a 
matter. 

What the unions sought was not about the 
applicability to past and future work of the conception 
of attendance money, as in Cessnock Collieries Case 
(op. cit.). Here the dispute notified by the unions 
involved no element of future conduct. Moreover, it 
involved claims for payment of wages, without 
indicating that the claims were made on any bases other 
than that arising from the contracts of employment and 
the awards. This dispute concerned the prosecutor's 
failure to pay wages in accordance with the employee's 
entitlement. 

The claim for payment was not based on matters of 
industrial policy as distinct from matters of legal 
entitlement (see R. v. Spicer; ex pane ABLF100 CLR 277 
at 306). 

As we have said, one cannot apply the priciples 
unquestioningly to the Act, because the question of 
judicial power and arbitral or legislative power is not 
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raised squarely by the separation of the two which is 
contained in the Constitution of the Commonwealth. 
Thus, there is sufficient similarity to seek some 
assistance from cases on similar provisions in the 
Federal legislation and their interpretation by the 
Courts, and Cram's Case (op. cit.) provides a useful set of 
principles. 

As we nonetheless explained above, the scheme of the 
Act separates conciliatory and arbitral powers from 
enforcement and confers them upon persons or bodies 
with functions, which could be described under the Act 
as judicial rather than arbitral. 

In addition, section 46 confers an interpretative 
power which is separately provided for in the Act from 
arbitral and conciliatory functions. It is quite clear from 
the Act that there is intended to be a separate 
enforcement mechanism in the statute and a separate 
interpretation mechanism. In addition, on the statutory 
principles we have mentioned above, these are special 
powers (see Anthony Hordern and Sons Ltd v. 
Amalgamated Clothing and Allied Trades Union of 
Australia (1932) 17 CLR 1). However, the Commission 
under this Act, even where constituted by a single 
Commissioner, may interpret an award. A different 
person or the Commission differently constituted is not 
established to deal with that matter, unlike the Federal 
jurisdiction as it then was. 

If one looks at the Act and the law to which we have 
referred above, including RRIA v. AMWSU 69 WA1G 
991, per Nicholson J., one can extract some principles 
[see also RRIA v. AMWSU 69 WAIG 1873 (Full Bench 
decision)]. 

Section 44 should not, as far as possible, be read down 
in the power which it confers to settle disputes. 

Section 23 confers jurisdiction upon the Commission 
"Subject to this Act" to take cognisance of and enquire 
into industrial matters as defined in section 7 of the Act. 
The words "Subject to this Act" limit and govern the 
exercise of that jurisdiction in accordance with the 
provisions of the Act (see RRIA v. AMWSU 69 WAIG 
1873). 

An industrial matter, as defined, which comes before 
the Commission by virtue of section 44(1) or section 
44( 1) and (7) enables the powers conferred by section 44 
to be used by the Commission. 

However, separate powers are conferred on the 
Commission by section 46 to be used accordingly. 

In addition, no power of enforcement of an award is 
conferred on the Commission however constituted in 
relation to an award, only upon, the Industrial 
Magistrate. 

A matter which involves the determination of 
existing rights under an award and which therefore 
does not involve the application of section 26, because it 
involves the determination of existing prescribed legal 
rights, is not a matter which section 44 empowers in the 
arbitral function, unless it is in the course of addressing 
an industrial matter, but subject to what we say 
hereunder. 

The arbitral function, however, does not involve a 
final determination of matters of right under the 
award. 

A bald interpretative decision is precluded by the 
express existence of the power in section 46. However, in 
our opinion, in the course of a section 44 matter, unless 
the question is a bald interpretative matter, the 
Commission is entitled to interpret an award or any 
other document before it. 

The recourse of interpretation removed from the 
arbitral process is not authorised by section 44. 

A claim for payment based on matters of industrial 
policy as distinct from matters of legal entitlement is 
clearly one which might be dealt with under section 
44. 

A claim which arises clearly out of the contract of 
employment and the award is more likely to be a matter 
for enforcement. Thus, a claim for wages due and 
payable by an employer to an employee is a claim for 
the enforcement of an existing right as is a claim for the 
enforcement of a provision in an award. 

If the claim involves a determination of what is 
payable in accordance with legal principle rather than 
what should be ordered as a matter of equity, good 
conscience and the substantial merits of the case, under 
section 26, then the matter is more likely to be a matter of 
enforcement or interpretation. 

Section 44 should not be read down if the matter 
before it is a dispute as such requiring arbitration 
proceeded by conciliation. Interpretation of documents 
and awards is permissible and indeed necessary in the 
course of that process. 

This claim arose because a number of respondent's 
members employed by the appellant had not received a 
l71/2 per cent loading, it was alleged. The application is 
framed in the form of a claim after the event for the YlVi 
percent loading, in other words, a claim for a liquidated 
amount, the entitlement to which depends on the 
interpretation of or the enforcement of an award, and 
the determination of existing legal rights, perhaps after, 
but removed from an industrial dispute proper. In 
addition, the determination involved was of legal rights 
and in accordance with the award. In other words, it was 
not a matter requiring arbitration as such, but 
interpretation and/or enforcement. It involved a 
binding declaration of right. There was no decision as to 
future conduct involved. 

The claims arose here as they did in Cram's Case (op. 
cit.), purely based on the terms of the award. The claim 
was not based on matters of industrial policy. However, 
all those matters are matters of assistance and guidance 
which assist to answer the main questions, but do not 
provide the answer. Nonetheless, the real question in 
issue were these: 

(1) Was the essential nature of the matter an 
enforcement? 

(2) Was the essential nature of the matter an 
interpretation of the award? 

(3) Was the essential nature of the matter a 
dispute requiring resolution by conciliation and/ 
or arbitration given that section 44 should not be 
read down? 

The questions above in this case were 
answerable: 

(1) Yes. 
(2) Yes. 
(3) No. 

We emphasise that section 44 should not be read 
down and its powers are available unless it is 
unequivocally apparent to the Commission that the 
matter before it'is one which should be dealt with under 
section 46 or section 83 or another special power 
conferring section of the Act. Each case will very much 
depend on its own circumstances. This case, even 
before its referral to the Commission for arbitration, 
was a bald interpretation matter at least as the advocate 
for the respondent acknowledged. In addition, it was 
also properly, as a claim for a liquidated amount 
claimable upon the determination of existing rights 
under an award, a matter for enforcement. 

We would uphold the appeal on the grounds pleaded 
and quash the decision. 
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Order accordingly. 
Appearances'. Mr M.C. Borlase on behalf of the 

appellant, 
Mrs H. Handmer on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Crewe and Sons Pty Ltd 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. 623 of 1989. 
BEFORE THE FULL BENCH: 

THE PRESIDENT, PJ. SHARKF.Y ESQ 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER J.F. GREGOR. 
16th day of August 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 6th day of June 1989 and having heard Mr 
M.C. Borlase on behalf of the appellant and Mrs H. 
Handmer on behalf of the respondent and the Full 
Bench having reserved judgment on the matter and 
judgment having been delivered on the 16th day of 
August 1989, wherein the Full Bench unanimously 
upheld the appeal and gave reasons therefor, it is this 
day,the 16th day of August 1989 ordered thatthe appeal 
be upheld and the decision of the Commission at first 
instance be quashed. 

By the Full Bench, 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia, 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth, 
The Australian Workers' Union, West Australian 

Branch, Industrial Union-of Workers, 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union 
of Workers and 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 

Workers. 
No. 1666 of 1988. 

and 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia, 
The Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch, 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth, 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers, 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union 
of Workers and 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch. 

Union of Workers, 
and 

Robe River Iron Associates 
No. 1689 of 1988. 

BEFORE THE FULL BENCH 
THE PRESIDENT, PJ. SHARKEY ESQ 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER S.A. KENNEDY 

7th day of August 1989. 

Two appeals heard together — public interest — 
Industrial Agreement No. 10 of 1979 — appellant 
company retired from agreement — terms and 
conditions of appellant company's employees no 
longer regulated — application by appellant 
unions for an award — A4 of 1987 — section 32 
orders of interim nature issued to regulate terms 
and conditions pending fmalisation of A4 of 1987 
— three per cent superannuation payment without 
offsets awarded — iron ore superannuation 
standard —. union's appeal — leading hand 
allowance — omitted from calculation of ordinary 
time earnings — superannuation contributions 
affected — appellant union's appeal dismissed — 
appellant company's appeal — Commission not 
empowered to vary section 32 orders in A4 of 1987 
— A4 orders typical section 32 orders — variation 
to section 32 orders not expressly prohibited — 
Interpretation Act —jurisdiction under section 23 
— claim for superannuation an industrial matter 
— A4 orders made not a "finding" — section 49(2a) 
does not apply —jurisdiction to compel company 
to execute documents to reflect orders — exercise of 
discretion — superannuation as part of wage fixing 
package — appellant company's appeal 
dismissed. 



Reasons for Decision. 
THE PRESIDENT: This is a unanimous decision of 
the Full Bench. These were two appeals which were 
heard together by consent. The appellant Associates 
appealed pursuant to section 49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred 
to as "the Act") and with reference to section 49(2a) 
against the decision of the Commission at first instance 
given on 30 November 1988 in matter No. 1275 of 1988 
(pages 20-30 of the appeal book, hereinafter referred to 
as "A.B."). 

The order in the matter is set out at pages 18 and 19 
(A.B.) and reads, formal parts omitted, as follows:— 

1. This Order shall be referred to as the Robe 
River Iron Associates (Provident Fund) Order 
1988. 

2. This Order shall apply to the Applicant 
unions (hereinafter "the Applicants") and to 
Robe River Iron Associates (hereinafter 
"RRIA") in respect of each of its employees 
(hereinafter "employee" or "employees" as the 
case requires) who are members of or who are 
eligible for membership of any one or more of 
the Applicants but only in respect of those 
employees who carry out work for RRIA north 
of the 26th south parallel of latitude. 

3. Payment made by RRIA to the Robe River 
Provident Fund in respect of each employee 
shall be increased by the amount of three per 
cent of the ordinary time weekly earnings of 
each employee. 

4. In this Order the expression "ordinary time 
weekly earnings" means the base rate of wage, 
ail components of service payments, and shift 
allowances. 

5. RRIA shall forthwith agree to and shall 
forthwith execute and/or sign all such deeds, 
documents and other papers as may be 
necessary, desirable or convenient to give 
effect to the provisions of this Order including 
agreeing to and/or executing and/or signing 
such alterations, variations, amendments or 
additions to the Robe River Provident Fund 
Deed as may be required or requested of it by 
Robe River Provident Fund Pty Ltd being the 
trustee of the Robe River Provident Fund. 

6. RRIA shall forthwith agree to and shall 
forthwith do all such further acts, deeds and/ 
or things as may be necessary, desirable or 
convenient to give effect to the provisions of 
this Order including such acts, deeds and/or 
things as may be required or requested of it by 
Robe River Provident Fund Pty Ltd being 
trustee of the Robe River Provident Fund. 

7. This Order shall operate from 1 January 1989 
until the first day of operation of an award 
made out of proceedings in A4 of 1987, or until 
the date on which that matter is dismissed. 

8. That liberty is reserved to all parties to apply to 
the Commission in respect of any matters 
arising out of these orders. 

Robe River Iron Associates' Appeal. 

It was asserted under regulation 29.3 that this was a 
matter of importance in the public interest if the Full 
Bench were to hold that the orders made were a finding, 
on a number of bases:— 

(1) The appeal raises a fundamental issue 
regarding the scope and extent of the jurisdiction 
and the powers of the Commission to issue orders 
pursuant to section 32 of the Act. 

(2) The appeal raises a fundamental issue 
regarding the validity of the findings of the 
Commissioner. 

(3) The appeal raises a fundamental issue as to 
the powers of the Commission to order the 
appellant to do all such things as are necessary to 
vary the terms of the trust deed and rules of the 
Robe River Provident Fund. 

It was asserted, of course, on behalf of the appellant 
that, in fact, the decision of the Commission was not a 
finding as defined in section 7 of the Act. 

Unless otherwise identified, the Act and the sections 
thereof referred to hereinafter is the Industrial 
Relations Act 1979 (as amended). 

The grounds of appeal summarised as follows 
allege:— 

1. The Commission erred in law and exceeded its 
jurisdiction in making the orders which it did 
make (hereinafter referred to as "the orders") 
because:— 

(a) orders made under section 32(2) and (3) 
of the Act on or about 8 January 1988 in 
matter No. A4 of 1987 were binding on 
the parties; 

(b) the terms and conditions of 
employment of the employees of the 
appellant by reference to Industrial 
Agreement No. 10 of 1979 were 
regulated by those orders, pending the 
hearing and determination by 
arbitration of the respondent union's 
claim for a new award binding on the 
appellant in matter No. A4 of 1987; 

(c) the hearing of the award claim was 
continuing as at the date of hearing; 

(d) the orders made pursuant to section 
32(6) of the Act purported to vary or 
amend the section 32 orders; 

(e) the Commission was not empowered to 
vary or amend the section 32 orders in 
the proceedings under appeal. 

2. The Commission erred in law in making the 
orders on the basis that the section 32 orders 
were, by an implied term of those orders, open 
to be varied by the Commission. 

3. The Commission erred in law in making the 
orders on the basis of an implied term of the 
section 32 orders to the effect that to vary the 
orders, without reference to the requirements 
of the Act, was equitable and reasonable. 

4. The orders were not essential for the 
preservation of the integrity of the State Wage 
Case package as asserted by the Commission 
at first instance. 

5. A section 23 order cannot vary a section 32 
order. 

6. The orders were not justifiable because they 
could have no force beyond the date of the 
operation of an award made in A4 of 1987 
proceedings. 

7. The Commission erred in making the orders 
which are not based on or in exchange for 
offsets in favour of the appellant when: 

(a) the Commission had found that there 
was a standard superannuation 
arrangement'amongst the majority of 
iron ore producers in the Pilbara; 

(b) the said arrangement was based on or 
introduced for offsets in favour of the 
employers concerned; and 
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(c) in the circumstances the claims should 
have been dismissed. 

8. The Commission erred in fact and in law in 
making the orders without taking into account 
or proper account relevant material and 
considerations namely:— 

(a) the fact that the appellant had for some 
time contributed to the Robe River 
Provident Fund: 

(b) the fact that the benefits derived from 
the said Fund and its terms are 
favourable to its members. 

9. The Commission erred in law and exceeded'its 
jurisdiction in making the orders which alter, 
amend, vary or change or have the effect of 
altering, amending, varying or changing the 
terms of the Trust Deed and Rules of the Robe 
River Provident Fund. 

10. The Commission erred in law and exceeded its 
jurisdiction in making the orders requiring the 
appellant to agree to and execute documents 
varying or amending the terms of the Trust 
Deed and Rules of the Robe River Provident 
Fund. 

It should be noted that the order itself bears the 
designation "section 32 — increase in superannuation". 
The matter involved, as the reasons for decision reveal, 
a claim for a three per cent superannuation payment by 
Robe River Iron Associates to each of its relevant 
employees by the respondent unions. 

History of the matter and decision at 
first instance. 

These appeals related to (as will be apparent) the A4 
of 1987 arbitration between these parties, the history of 
which and the tributaries of which are described in a 
number of decisions of the Full Bench and the 
Industrial Appeal Court, and most recently, RRIA v. 
AMWSU and Others 69 WAIG 991, an Industrial 
Appeal Court decision per Nicholson J. at page 992, and 
the Full Bench in RRIA v. AMWSU and Others (Appeal 
No. 1687 of 1988) (unreported). We reiterated what was 
recited there by way of the history of A4 of 1987 and 
related matters. 

According to that part of the history of the matter, as 
set out by the Commissioner, in the 1970,s, each of the 
companies (i.e. four iron ore mining companies as 
presently operating in the Pilbara region of Western 
Australia) entered into provident fund arrangements 
with the respondent unions for the benefit of the 
industry's employees and, in particular, those who were 
members of the unions. In 1987, following the State 
Wage Decision, three of these companies, Hamersley 
Iron, Mt. Newman Mining and Goldsworthy Mining 
agreed to increase their contributions by an amount of 
three per cent of their employees ordinary time earnings 
and to make alterations to the respective trust fund 
deeds regarding vesting and portability as required by 
the relevant Wage Fixing Principles. The appellant, 
Rob River Iron Associates did not. The Commissioner 
found that there was a significant difference in 
remuneration between employees of the appellant and 
those of the other iron ore mining companies, 
remuneration meaning ordinary and second tier 
entitlements plus superannuation payments. 

As the Commission found at first instance, the 
feature of the 1987 arrangements between the 
respondent unions and the other companies was that 
the additional contributions made by each company 
were in consideration of certain employment 
conditions (offsets) that were exchanged for the 
purpose of achieving greater efficiency in company 

operations. He also found that there had never been a 
similar agreement between the appellant and the 
respondent unions. It was not asserted otherwise. 
However, now the 1988 State Wage Decision 68 WAIG 
2412 specifies that the three per cent payment may be 
claimed without offsets being required, he found. The 
respondent unions said that there can be no doubt 
about the success of their claim and thus, that an 
additional payment of three per cent of ordinary time 
earnings is virtually an automatic matter. 

In addition, they submitted that the improvements in 
conditions of employment at each iron ore mining 
company are usually achieved by comparison with 
those applying to employees of other companies. That 
was not refuted. 

The appellant's opposition to the claim is based on 
jurisdictional grounds as well as merit, including the 
submission that there was nothing automatic about the 
three per cent superannuation payment, nor can an 
employer be forced to contribute to a particular fund in 
respect of its employees. In addition, the appellant 
asserted that the Australian and State Commissions go 
no further than recognising the desirability of 
employees being covered by a superannuation scheme 
and that it is only in the last resort that they will arbitrate 
claims for superannuation entitlements. They there- 
fore placed a limit on that entitlement at three per cent 
of ordinary time earnings. Then, on the merits the order 
was made. 

The Commission at first instance made a number of 
findings in relation to jurisdiction which was raised 
before it. The Commission at first instance recited some 
of the history of A4 and Industrial Agreement No. 10 of 
1979. We will mention some aspects of the history of A4 
here. The terms and conditions of employment 
applying to the appellant's relevant Pilbara employees 
were those fixed by orders made under section 32 of the 
Act in application No. A4 of 1987, that matter being an 
application for a new award. 

Previously, the terms and conditions of employment 
of the employees of the appellant who were members of 
the respondent unions were prescribed in Industrial 
Agreement No. 10 of 1979. However, the appellant 
retired from the agreement unilaterally, but lawfully, in 
or about December 1987. 

There were thus no employment conditions 
regulating the contracts of service between the 
appellant and its employees, at least of an express 
type. 

In January 1988 an application was made for an 
award to cover the appellant's employees by the 
respondent unions. 

Section 32 orders (the A4 orders) of an "interim" 
nature were made in January-February 1988 which had 
the effect of holding in place the terms and conditions 
prescribed in Industrial Agreement No. 10 of 1979 until 
such time as proceedings in A4 011987 were finalised by 
conciliation or arbitration. We will consider those 
orders in more detail later in these reasons. 

It was, of course, submitted to the Commission at first 
instance by the appellant that the Commission was 
unable to make an order in terms of the claim, the 
reasoning being that to do so would be to vary the A4 
orders by adding to their terms, without doing anything 
to assist the parties to reach an agreement in the terms of 
A4 of 1987. Such assistance was the essential puipose of 
section 32 orders, and thus, the power to inquire into 
and deal with an "industrial matter" pursuant to the 
jurisdiction conferred by section 23 should be read 
down. The respondent unions, however, submitted that 
the power which existed in section 23 should not be read 
down. Thus, the respondent unions submitted that by 
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granting their claims the Commission could make an 
order that sits above the section 32 orders and therefore 
does not vary them. 

In the end, the Commission held that:— 
(1) The variation was permissible. 
(2) In fact there was nothing in section 32 that 

would prevent a variation of a pre-existing section 
32 order. 

(3) A section 32 order could be made for any 
conditions which satisfied the test stipulated in 
section 43(2). 

(4) It was an implied term that the orders were 
open to be varied. This was equitable and 
reasonable in the ordinary course of industrial 
relations. Indeed it was essential for preserving the 
integrity of the State Wage Case package. 

The Commissioner had observed that the variation 
of the A4 orders was objected to by the appellant. 
However, the Commission further observed that the 
claim in this case concerned an element of the State 
Wage Case package, but the order which the 
Commission decided to make was also necessary to 
ensure that the appellant's employees received a three 
percent and $10 wage increases allowed under the State 
Wage Decision. 

Since RRIA v. AMWSU and Others 66 WA1G 1553, 
section 32 orders do not finalise the relationship 
between the parties vis-a-vis each other, and therefore 
section 23 orders can vary those orders provided their 
essential characteristics are not varied, it was 
submitted. 

A section 23 order could be made so that it had no 
force beyond the date of operation of an award made 
outof A4of 1987. 

Since arbitration had commenced in A4 of 1987. this 
did not exclude conciliation on issues relating to wage 
and superannuation increases granted in accordance 
with the State Wage Decision, it was also held. 

The section 32 order granting wage increases at three 
per cent and $10 to the appellant's employees was made 
after the unions gave undertakings they were required 
to give under the 1988 State Wage Decision. This 
envisaged conciliation, notwithstanding that 
arbitration in A4 of 1987 is and was in progress. 

A point was raised in some detail concerning the 
jurisdiction of the Commission to effect the variation of 
terms in a trust deed. 

Proceedings at First Instance. 
We should refer briefly to the original proceedings 

before the Commission at first instance. The 
proceedings at first instance were commenced by an 
application numbered 1775 of 1988 by the respondent 
unions, seeking an order pursuant to section 23 [see 
page 8 (A.B.)]. The application states:— 

The grounds on which the application is made 
are: an increase in the amount paid by the 
respondent to the Robe River Provident Fund Pty 
Ltd in respect of its employees is appropriate and 
warranted. 

The appellant objected to the application in an 
answer which appears at pages 11-14 (A.B.) and which 
appears in full hereunder:— 

Notice of Answer. 
To: The Construction Mining and Energy 

Workers' Union of Australia, Western 
Australian Branch of 102 Beaufort 
Street, Perth; 

and to: The Amalgamated Metal Workers and 
Shipwrights Union of Western Australia 
of 82 Beaufort Street, Perth; 

and to: The Electrical Trades Union of Workers 
(Western Australian Branch) of 
82 Beaufort Street. Perth; 

and to: The Australian Workers Union, West 
Australian Branch, Industrial Union of 
Workers of 116 Newcastle Street, Perth: 

and to: The Plumbers and Gasfitters 
Employees Union of Australia, West 
Australian Branch, Industrial Union of 
Workers of 79 Brisbane Street, Perth; 

and to: The Operative Painters and Decorators 
Union of Australia, West Australian 
Branch, Union of Workers of 
82 Beaufort Street, Perth. 

Take notice that Robe River Iron Associates, 
c/- Parker & Parker, Floor 23, 140 St George's 
Terrace, Perth has this day filed in the Commission 
a statement in answer to the claims made by you in 
the above number matter. 

The particulars to the answer are set out in the 
attached schedule. 

Schedule. 
1. The respondent objects to the application 

and the orders sought in their entirety as 
there is no valid ground made out in the 
application upon which the applicants can 
rely to warrant the relief sought. 

2. The respondent further objects to the 
application on the following grounds: 

(a) The contributions made by the 
respondent to the Robe River 
Provident Fund are at such a 
significant level that they should not 
now be increased by the amount of 
1.5 per cent of the ordinary weekly 
time earnings or at all. 

(b) The respondent denies that the 
expression "ordinary weekly time 
earnings" is capable of including the 
payments and allowances specified 
in the application and contends that 
such expression is properly con- 
fined to the base rate of pay. 

(c) The effect of the orders sought would 
be to amend or vary the orders of the 
Commission made pursuant to 
section 32 of the Industrial Relations 
Act in matter number A4 of 1987 to 
assist the parties to reach agreement 
in that matter when the order sought 
cannot be said to assist the parties to 
reach an agreement on terms for the 
resolution of the matter referred to 
the Commission in matter number 
A4 of 1987 and is therefore beyond 
the power of the Commission. 

(d) The respondent has requested 
further and better particulars from 
the applicant and upon receipt of 
further information reserves the 
right to add to or amend the grounds 
of this notice of answer. 

The matter commenced hearing on 26 October 1988. 
The Commission in the 1988 State Wage Case 68 WAIG 
2412 provided that applications under the superannua- 
tion principle should be brought either under section 23 
or section 40, as is the appropriate case. 

Section 23 and Section 32. 
The terms and conditions of employment which 

apply to the employees of the appellant were set in place 
by orders of the Commission made pursuant to section 
32 of the Act in proceedings numbered A4 of 1987 (the 
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A4 orders). Those orders are set out verbatim in RRIA v. 
AMWSU and Others (unreported) Appeal No. 1687 of 
1988 (Full Bench decision) and also see AMWSU and 
Others v. RRIA 68 WAIG 885 and 2216. The order to pay 
moneys into the Robe River Provident Fund for each 
employee creates a new term and condition of 
employment it was submitted. Thus, such an order in 
these proceedings varies, amends, alters or changes the 
A4 orders [see RRIA v. AMWSU (1987)67 WAIG 1723 at 
1726], 

It- is clear that section 40 of the Act can have no 
application and the power of the Commission to 
inquire into and deal with this claim is and was subject 
to the provisions of section 32 and/or section 23, if it 
existed. 

Submissions. 
The following sets out the substance of submissions 

made to us in relation to section 23 and section 32 and 
the exercise of powers. 

(1) Section 32 powers cannot be exercised 
during the arbitration of matters raised in 
application No. A4 of 1987. 

(2) Even if there is power to make interim orders 
during arbitration, then such powers can only be 
exercised pursuant to section 32(2) and (3). 

(3) There is no basis for making any orders 
pursuant to those sections of the Act. 

(4) Application No. A4 of 1987 relates to 
separate proceedings and there is no basis for 
satisfying the criteria of section 32 of the Act in 
relation to those proceedings. 

(5) Section 23 of the Act could not form the basis 
for an order under section 32 varying the A4 orders 
"provided their essential characteristics are not 
varied". 

(6) There was no evidence before the 
Commission to suggest that the orders would 
enable conciliation to assist the parties to reach an 
agreement on terms of the resolution of the 
respondent union's claim. 

(7) There was no evidence that the orders would, 
among other things, achieve any of the purposes or 
objects set forth in section 32 (3)(c)(i), (ii) and (iii) of 
the Act. 

(8) The Commissioner erred in finding that 
there was any basis for implying a term in the A4 
orders permitting variation of the orders. 

(9) Section 26 cannot be construed nor is it 
intended to form the basis for permitting variation 
of section 32 orders in the absence of an expressed 
term in the orders themselves providing for such 
variation being in the absence of an expressed 
power in the Act permitting this. 

(10) This court is a court of record and its orders 
cannot be varied. 

(11) The only variation of the record can occur 
under section 40, section 43 or section 46. Section 27 
cannot assist, since this is procedural. 

(12) Even if a variation could be made, based on 
a term that could be implied into the A4 orders, 
then any variation could only be made pursuant to 
section 32(2) and (3) of the Act. 

(13) There is no basis in law or fact for the 
Commission to say that in the ordinary course of 
industrial relations it is essential for preserving the 
integrity of the State Wage Case package that the 
orders be made, and indeed they were not essential 
for that preservation. 

(14) The superannuation principle does not 
entitle the employees to payment of the three per 
cent superannuation. In any event, the appellant's 

superannuation fund, namely the Robe River 
Provident Fund, provided benefits equal to or 
better than the benefits provided by the fund set up 
by other iron ore producers, and superannuation 
payments are not automatic. 

(15) The Australian Commission has 
recognised that it is within the discretion of an 
employer to resist or refuse agreement for 
implementation of improved benefits (see Vehicle 
Builders Employees Federation of Australia v. 
Holdens Group of Companies, Print G8086). 

(16) Present benefits could be regarded as being 
at a sufficient level such that they should not be 
further adjusted. 

(17) It was submitted that even if the 
Commission had power to make the orders and on 
merit properly found that they ought to be made, 
then the appellant submitted that in the absence of 
any power expressly conferred on the Commission 
the orders are incompetent because they alter, 
amend, vary or change and have the effect of 
altering, amending, varying or changing the terms 
of the trust deed and rules of the Robe River 
Provident Fund and a number of examples of that 
were cited. 

(18) The Commission does not have any power 
under the Act to make orders which alter, amend, 
vary or change or have the effect of altering, 
amending or changing the terms of the trust deed. 
Such instruments are not instruments which come 
into existence pursuant to the terms and provisions 
of the Act [see Re Manufacturing Grocers' 
Employees Case {supra) at page 468]. It was also 
submitted that the Commission does not have 
power to require the appellant to agree to and 
excute documents varying or amending the terms 
of the trust deed and rules of the Robe River 
Provident Fund. 

(19) The principles governing the approach of 
an Appeal Court or tribunal are those set out as 
applyi ng to the review of the exercise of a discretion 
and are contained in RRIA v. AWU (1987) 67 
WAIG 320 (the Acosta Case), amongst others. 

(20) The jurisdiction of the Commission to 
award superannuation flows from the High Court 
decision in Re Manufacturing Grocers' Employees 
Federation of Australia; ex pane Australian 
Chamber of Manufacturers (1986) 65 ALR 461 and 
this is authority for the proposition that a claim for 
the payment of three per cent of ordinary time 
earnings is a claim for a condition of employment 
which presently does not exist and demands for 
payments of superannuation are demands for 
payment as a form of remuneration. 

(21) The 1988 Wage Fixing Principles provide 
that applications under the superannuation 
principles should be brought either "under section 
23 or section 40 as is appropriate to the case", and 
the proceedings under appeal in this application 
were instituted pursuant to section 29(a) of the Act 
seeking orders from the Commission "pursuant to 
section 23". 

(22) It was submitted that section 23 of the Act 
defines the jurisdiction of the Commission and 
there is a distinction between the jurisdiction of the 
Commission and the powers that may be exercised 
within that jurisdiction. Thus, the Commission, 
under section 23, has cognisance of and authority 
to inquire into and deal with any industrial matter 
"subject to the Act". Impliedly, as was said in the 
case of the Honourable Minister for Works and 
Water Resources v. AMWSU 63 WAIG 1389 this 
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means that the extent of the authority of the 
Commission depends upon consideration of the 
provisions of the Act as a whole. 

The respondent unions submitted as follows:— 
(1) The order appealed against was made 

pursuant to the powers contained in section 23 
because the application was so expressed and as 
the Commission at first instance said in the course 
of his reasons. 

(2) Section 23 empowers the Commission to 
"deal with" the dispute and make a variety of orders 
(see RRIA v. AMWSU and Others 66 WAIG 
1553). 

(3) The section 23 order does not vary the section 
32 orders made in A4 of 1987 because:— 

(a) the section 32 orders in A4 of 1987 are 
silent as to the question of superannua- 
tion, nor do they purport to constitute an 
exhaustive code of terms and conditions 
of employment. The section 32 orders are 
at 68 WAIG 885 and 2216; and 

(b) the terms and form of the section 32 
orders are unchanged as a consequence 
of the section 23 order. The section 23 
order and the section 32 order are 
independent of and unaffected by the 
existence of each other. They each vary 
the terms and conditions of employment, 
but they do so independently and they do 
not vary each other (see RRIA v. AMWSU 
and Others 66 WAIG 1553 and RRIA v. 
AMWSU and Others 69 WAIG 991. 

(4) In any event it is irrelevant that the section 23 
order, so called, does have or may have the effect of 
varying the section 32 orders because the definition 
of "vary" in section 7 does not refer to or include 
orders which have the effect of varying other 
orders. There is, in fact, no warrant in the Act for 
reading down the powers contained in section 23, 
such that a variation cannot take place (see RRIA v. 
AMWSU and Others 66 WAIG 1553 and RRI A v. 

AMWSU and Others No. 7 of 1988 (unreported) 
(judgment of the Industrial Appeal Court). 

Mr Schapper submitted in substance that the appeal 
should be dismissed because:—- 

(1) Section 6(c) provides for the orders to be 
made. 

(2) Section 26(1 )(a) provides for the orders to be 
made. 

(3) RRIA v. AMWSU and Others 69 WAIG 991 
is authority for the orders being made within a 
valid exercise of power. 

(4) The conditions necessary for the exercise of 
section 32 were expressly found to be present by the 
Commission. 

(5) In the alternative, section 49(5)(b) and (6) 
should be appropriately applied since the orders at 
first instance are justified as a matter of merit. This 
would be done by making the same order with the 
same operative date pursuant to section 23. 

(6) The Commissioner awarded the three per 
cent superannuation payment without offsets in 
accordance with the State Wage Case. He referred 
to an iron ore industry superannuation standard as 
being one which contains offsets and implied that 
if an award issued in A4 of 1987, superannuation 
payments with offsets may be part of it. That would 
be an error because the standard was established 
on the basis of principles which no longer exist, 
and current principles cannot be subordinated to 
any concept of a standard. 

(7) The orders appealed against, self-evidently 
do not vary the terms of the trust deed. They require 
the appellant to agree to necessary changes to the 
trust deed and the power to make such an order 
arises under section 23 and if relevant section 32. 

(8) As to the union's appeal in this matter which 
referred to the omission of the leading hand 
allowance from the calculation of ordinary time 
earnings, AMIEU v. Action Food Barns and 
Others 68 WAIG 2196, then the Wage Fixing 
Principles are not subject to being read down by 
any "industry standard". 

The A4 Orders. 
We have referred to the A4 orders elsewhere. At the 

time this appeal was heard, the arbitration in respect of 
which these orders were made under section 32 (3)(c) 
and (d) was still proceeding. The text of the orders - 
clearly reveals that they were made on 8 January 1988 by 
Halliwell S.C. and later on 29 February 1988 by Salmon 
C. (see 68 WAIG 885 and 68 WAIG 2216). 

The orders were clearly made in part because "the 
parties have not had sufficient opportunity to discuss 
whether the terms and conditions of employment 
referred to in the recital to the first order should be 
regulated by an award of the Commission or not". The 
recital also referred to the fact that the dispute may be 
resolved by conciliation or arbitration (see 68 WAIG 
2216). 

The Commission, in making the A4 orders, also 
expressed the opinion that the making of the orders 
would prevent the deterioration of industrial relations 
between the appellant, the appellant's employees and 
the respondent unions until conciliation or arbitration 
had resolved the matter. 

The second of the A4 orders was also made for the 
purposes set out in section 32(3)(c). Section 32(3) orders, 
as is clear from the test of section 32(3)(c) and (d), exist 
for the purposes of holding a situation or facilitating 
conciliation or arbitration. 

The text of the A4 orders makes it quite clear, 
expressly and by implication, that in an unprecedented 
situation as the retirement from Industrial Agreement 
No. 10 of 1979, and its effects were described, terms and 
conditions representing the status quo were put in place 
pending arbitration and/or conciliation and - 
discussions. 

Section 32(3)(c) and (d) orders are interim by nature. 
In the normal course of events they would remain in 
place only for a short time until a successful 
conciliation or arbitration occurred and not in the 
normal course of events for well over a year, as is the 
case in this matter. Section 32 and section 44 provides 
major apparatus for dealing with disputes under the 
Act. 

It is fair to say this about the A4 orders:— 
(1) They were and are typical section 32(3) 

orders, having a temporary nature, perhaps 
describable as "interim". 

They do not expressly prohibit variation if 
variation is to occur. Indeed, the Act itself does not 
expressly forbid jurisdiction. 

(3) If the orders are to be given the full scope to 
effect the objects of the Act. they could not prohibit 
variation. 

(4) Their temporary nature reflected in the ' 
purposes for which they were made, of course, 
refute any assertion that they wholly codify the 
terms and conditions of employment of the 
respondent union's members, or provide even 
temporarily a repository of all the terms and 
conditions which might never be varied. This is not 
expressed, nor is it implied. 
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They did not, as Mr Dixon submitted at first 
instance, define the ambit of terms and conditions 
which would apply. 

(5) The A4 orders as submitted were silent on 
questions of superannuation, nor did they purport 
to be an exhaustive code of terms and conditions of 
employment. 

Indeed, as the Commission at first instance held, 
the section 32 (A4) orders were made to hold in 
place the terms and conditions prescribed in 
Industrial Agreement No. 10 of 1979 until such 
time as proceedings in A4 of 1987 were finalised by 
conciliation and arbitration [see page 26 (A.B.)]. 

Observations. 
Section 18 of the Interpretation Act 1984 is of 

assistance in this matter. 
Section 43(1) provides that:— 

An industrial agreement may be varied, 
renewed, or cancelled by a subsequent agreement 
made by and between all the parties thereto ... 

In addition, section 43(2) provides:— 
On the application of any party to an industrial 

agreement the Commission may, by order, vary the 
industrial agreement at any time while the 
agreement is in force ... 

Section 23(1) provides:— 
Subject to this Act, the Commission has 

cognizance of and authority to enquire into and 
deal with any industrial matter except any matter 
provided for in paragraph (a)... 

Section 49(2a) provides:— 
An appeal does not lie under this section from a 

finding unless, in the opinion of the Full Bench, the 
matter is of such importance that, in the public 
interest, an appeal should lie. 

Section 32 provides:— 
(1) Where an industrial matterhas been referred 

to the Commission the Commission shall, unless it 
is satisfied that the resolution of the matter would 
not be assisted by so doing, endeavour to resolve 
the matter by conciliation, 

(2) In endeavouring to resolve an industrial 
matter by conciliation the Commission shall do all 
such things as appear to it to be right and proper to 
assist the parties to reach an agreement on terms 
for the resolution of the matter. 

(3) Without limiting the generality of sub- 
section (2) the Commission may, for the purposes 
of that subsection— 

(a) arrange conferences of the parties or their 
representatives presided over by the 
Commission; 

(b) arrange for the parties or their 
representatives to confer among them- 
selves at a conference at which the 
Commission is not present; 

(c) give such directions and make such 
orders as will in the opinion of the 
Commission— 

(i) prevent the deterioration of 
industrial relations in respect of 
the matter until conciliation or 
arbitration has resolved the 
matter; 

(ii) enable conciliation or arbitration 
to resolve the matter; or 

(iii) encourage the parties to exchange 
or divulge attitudes or information 
which in the opinion of the 
Commission would assist the 
resolution of the matter; 

(d) give any direction or make any order or 
declaration which the Commission is 
otherwise authorised to give or make 
under this Act. 

Section 40 provides;— 
(1) Subject to subsections (2), (3) and (4) and to 

sections 29A and 38, the Commission may by order 
at any time vary an award. 

(2) An application to the Commission to vary an 
award may be made by any organisation or 
association named as a party to the award or 
employer bound by the award. 

(3) Where an award or any provision thereof is 
limited as to its duration the Commission— 

(a) may, subject to such conditions as it 
considers fit, reserve to any party to the 
award liberty to apply to vary the award or 
that provision, as the case may be; 

(b) shall not, within the specified term, vary 
the award or that provision, as the case 
may be unless and to the extent that 

(i) it is satisfied that, by reason of 
circumstances which have arisen 
since the time at which the 
specified term was fixed, it would 
be inequitable and unjust not to do 
so; 

(ii) on an application made under 
paragraph (a), it is satisfied that it 
is fair and right so to do; or 

(iii) the parties to the award agree that 
the award or provision should be 
varied; and 

(c) may within the specified term cancel the 
award if the parties to the award agree that 
it be cancelled. 

(4) Section 39 applies, with such modifications 
as are necessary, to and in relation to an order 
made under this section. 

Section 7 defines "finding" as follows:— 
"Finding" means a decision, determination or 

ruling made in the course of proceedings that does 
not finally decide, determine or dispose of the 
matter to which the proceedings relate. 

Section 7 defines "decision" as follows:— 
"Decision" includes award, order, declaration or 

finding. 
Quite clearly, by virtue of section 18 of the 

Interpretation Act 1984, in the interpretation of a 
provision of a written law a construction that would 
promote the purpose or object underlying to the written 
law (whether that purpose or object is expressly stated 
in the written law or not) shall be preferred to a 
construction that would not promote that purpose or 
object. Of particular relevance in this case are the 
objects contained in section 6(a), (b) and (c) of the 
Act. 

Therefore the interpretation of the statutory 
provisions cited before us must be interpreted in that 
way [i.e. they must be construed in such a way as to 
promote the objects of the Act, in particular, section 
6(a), (b) and (c)]. One question which is raised in this 
matter is whether the Commission erred in law and 
exceeded its jurisdiction in making the orders made at 
first instance, set out above, and challenged on appeal 
before us. _ 

Section 23 is the broad jurisdiction conferring 
provision, and section 40 gives power to the 
Commission to vary an award. 

It is noteworthy that, in the transcript at first instance, 
Mr Dixon who then appeared for the appellant. Robe 
River Iron Associates, submitted that the unions were 
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seeking that the matter was being dealt with in 
accordance with section 23 because section 40 could not 
apply. In addition, the Commissioner agreed that 
section 23 did not apply and section 29 should have 
been referred to. Mr Dixon submitted that section 23 
was "the scope of the jurisdiction of the Commission". 
Mr Dixon submitted at first instance that section 32 
orders (see page 52 of the transcript) cannot be exercised 
during arbitration of the matters raised in application 
A4 of 1987. 

The original A4 orders were clearly made under 
section 32 and were clearly made under section 32(3)(c), 
pending the determination of the matter by arbitration, 
an arbitration which is still continuing. Those orders, as 
we have said, put in place as terms and conditions of 
employment the provisions of Industrial Agreement 
No. 10 of 1979, pending the determination of the claim 
for an award number A4. We reiterate our comments as 
to the nature of those orders (supra) under the heading 
"The A4 orders". 

It was submitted by Mr Schapper on behalf of the 
respondent unions that the subject orders were founded 
in section 23, in jurisdiction and in power. The section 
begins "Subject to this Act...". That means that the ex- 
tent of the authority of the Commission depends upon 
consideration of the provisions of the Act as a whole. 

Thus, if one looked at section 23, one would discover 
that section 23 provided not only the jurisdiction to take 
congnisance of industrial matters, but also the power to 
deal with an industrial matter because it uses the words 
"to deal with". However, the words "Subject to" 
contained in section 23 dilute that provision. Thus, 
quite clearly, the authority conferred by section 23 must 
be read as subject to the Act as a whole. Hence, if a 
particular method of dealing with an industrial matter 
is provided by the Act, then it provides a specific power 
(for example section 32 or section 44), and the matter is 
dealt with in accordance with that section. Certainly, on 
the face of it, Brinsden P. attributed a power to make 
orders to return to work to section 23 and that might 
support such an order, but once a certain process is in 
place in accordance with an expressed power then that 
power must be exercised in accordance with the Act (see 
RRIA v. AMWSU and Others 66 WAIG 1553 at 1561). 

"Dealing with" as it appears in section 23(1) means to 
"dispose of the matter", [see AMIEU v. Meat and Allied 
Trades Federation 84 CAR 41, a decision which arose 
out of the then section 31 A(2)(a) of the Conciliation and 
Arbitration Act 1904-55]. However, there is a variety of 
methods of disposing of a matter, including the powers 
which exist in section 32 or section 44, for example. 

Section 23 empowers the Commission to "deal with" 
and thus make a variety of orders. It therefore quite 
unequivocally confers jurisdiction and power. 

However, if there is provision in the Act to deal with a 
matter in a particular way, then that provision must be 
used otherwise the Commission acts beyond power. 

In any event the case of Anthony Hordern and Sons 
Ltd v. Amalgamated Clothing and Allied Trades Union 
of Australia (1932) 47 CLR1 is authority for the 
proposition that if a general power is conferred without 
limitations or qualifications, the general power cannot 
be exercised to do that which is the subject of the special 
power. Section 23 is a general section as so described, 
and section 32 contains a special power as so 
described. 

The reasons for decision, as we have observed, are 
headed by reference to section 23. The order is headed 
"section 32 — increase in superannuation". The notice 
of application [pages 8-9 (A.B.)] claims that an order has 
been applied for pursuant to section 32 and what is 
sought in the application is referred to in schedule 2 to 
the application which is set out supra. 

The orders are orders of a final nature, albeit finite in 
duration. 

Arguments as to jurisdiction were put in similar vein 
before the Commission at first instance. However, the 
Commission does not appear to have addressed them. 
In the end, it held that a section 23 order could vary 
section 32 orders made in A4 of 1987. That is, of course, 
so for the same reason that a section 44(6) order could or 
a section 32(3) or section 32(6) order could. 

Mr Schapper submitted that section 23 was a basis for 
making orders as well as a jurisdiction conferring 
provision. He cited RRIA v. AMWSU and Others 66 
WAIG 1553 at 1561 per Brinsden P. What Brinsden P. 
said at page 1561 was as follows:— 

... the Commission is of the opinion that it be right 
and proper to assist the parties to reach an 
agreement as provided by section 32(2), it may give 
any direction or make any order or declaration 
which it is otherwise authorised to give or make 
under the Act: section 32(3)(d). Section 23 provides 
that the Commission has cognizance of and 
authority to inquire into and deal with any 
industrial matter (with certain immaterial 
exclusions). It thus has power pursuant to section 
23 and also, it would seem, pursuant to section 
32(3)(c)(i) to make an order of the nature of a re- 
employment order. 

That and the following dicta of His Honour are clear 
indications that His Honour was discussing the 
separate powers existing under section 23 and section 
32. In particular at page 1561 he added these 
observations:— 

If the conditions are satisfied, should the general 
powers given by this subsection be limited or read 
down so as not to authorise the making of an order 
which has the effect of varying or amending an 
industrial agreement or award upon an interim 
basis? Taking into account the framework of the 
Act I see nojustification for so reading it down. The 
Act places initial emphasis on conciliation rather 
than arbitration. An order made pursuant to 
section 32 is not made as a final order in the sense 
that it finally adjusts the parties' rights vis-a-vis 
each other but is made to assist them to reach an 
agreement in the process of conciliation. It is not 
relevantly an order amending an industrial 
agreement or award. Looked at this way, there 
seems to me no justification for limiting the 
construction of section 32(2) and (3) and especially 
(3)(d) so as to deny an interim order which may 
contain terms inconsistent with an award or 
industrial agreement. Thus the provisions of 
section 40 (which gave the Commission power to 
vary an award on application) have no application 
but in any event that section must be read along 
with provisions of section 26(2). Also the order 
properly looked at does not have any retrospective 
effect and the provisions of sections 39(3) and 40(4) 
have no application. 

His Honour did not (as we understand what he said 
there) hold that a section 23 order could be made in lieu 
of a section 32 order where the latter section was 
applicable because of a section 29(a) referral. 

Thus, what is said there is quite clear. The order there 
was for re-employment of the appellant's entire work- 
force. 

In addition, the temporary nature of a section 32(3 Xc) 
and (d) order (the A4 orders or similar) is recognised by 
that sort of order being exempted from the requirement 
(under section 35) that there be a speaking to the 
minutes in relation to it. Put another way, the legislature 
recognises that a section 32(3)(c) and (d) order, without 
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the permanent binding effect of a final order, does not 
require the finality and the safeguard of speaking to the 
minutes. 

In addition, what occurred in this matter is that it was 
referred to the Commission by an application by the 
respondent unions, being the sort of persons prescribed 
in section 29(a)(ii). It could, in those circumstances, 
only be referred under section 29. It was not suggested in 
any way that it was a section 44(7) application, nor was it 
expressed or contemplated to be. Once it was referred 
under section 29(1) the Commission was required to 
deal with the matter by conciliation and arbitration. 

Where a special power subject to certain limitations 
or qualifications is expressed, as it is in section 32 or 
section 44, with a prescribed limited mode of exercise in 
each section, then any general power existing under 
section 23 cannot be exercised to do what is the subject 
lof the section 32 power. The section 32 power is 
exercised after an industrial matter (which as defined in 
section 7 was the nature of the matter before the 
Commission at first instance in this case), is referred by 
one of the parties mentioned in section 29(a)(ii) (i.e. an 
organisation in which persons to whom the industrial 
matter relates are eligible to be enrolled as members of 
an association that represents such an organisation). 
That was certainly accepted as the case here. 

Section 32(1) provides that "Where an industrial 
matter has been referred to the Commission the 
Commission shall, unless it is satisfied that the 
resolution of the matter would not be assisted by so 
doing.endeavourto resolve the matterby conciliation". 
It is a mandatory requirement so to do (see section 56 of 
the Interpretation Act 1984). 

We are not of opinion that section 48 or section 50 of 
the Interpretation Act assists the view that section 23 
gives power to the Commission where a matter is 
properly referred under section 29 and section 32 
applies. 

Quite clearly, jurisdiction in the case of the matter 
existed by virtue of section 23. 

Section 3 of the Interpretation Act 1984 of course 
applies its section 50 and its section 56 provisions to the 
Act. 

Section 50 of the Interpretation Act recites what is 
relevant in this case to the ability to exercise the power 

: which is for these purposes contained in section 32. We 
do not think that section 48 of the Interpretation Act 
takes the matter any further than what we have 
discussed above. 

One question is whether the Commission acted 
within power if it purported to make the orders it made, 
by virtue of section 32(2) or (3). By virtue of section 32(2). 
in endeavouring to resolve an industrial matter by 
conciliation, the Commission is required to do all such 
things as appear to it to be right and proper to assist the 
parties to reach an agreement on terms for the 
resolution of the matter. It was submitted to us by Mr 
Schapper that that is what occurred. 

In this case, as Mr Longo submitted in the course of 
his address, that what occurred here was there was a 
conciliation process followed by arbitration. What 
occurred was clearly, therefore, a section 32 process (i.e. 
a conciliation and an arbitration process, or, 
alternatively an arbitration process following an 
inability to conciliate by virtue of a conclusion that it 
would not assist the resolution of the matter). 

At the end of the conference, by way of arbitration, the 
orders challenged were made to determine the matter 
and were not expressed to be made pursuant to section 
32(2) or (3). They could not, in any event, because they 
were made following an arbitration hearing, it would 
appear. 

The effect of what occurred was clearly that the 
Commission set out to arbitrate the matter under 
section 32 and did so arbitrate. 

It is clear, therefore, that the order was made under 
section 32(6). and was capable of being made under 
section 32(6). 

In that respect, the situation is very different from that 
I which arose in RRIA v. AMSWU and Others 
(unreported) Appeal No. 1687 of 1988 (Full Bench 
decision) where the orders were expressed as intended 
to further the purposes prescribed in section 44(6)(ba) 
or at least (bb). They could not be made under section 44 
here, because the matter came before the Commission 
by virtue of a referral which put the matter within the 
framework of section 29 and section 32. As the Full 
Bench said in RRIA v. AMWSU and Others 69 WAIG 
1873, section 32 and section 44 provide separate powers 
and separate procedures. 

The orders which it made were for a fixed term, but 
they nonetheless purported to dispose of the matter 
before the Commission on a final basis. 

There is no impediment to such orders being made so 
long as they are orders which determine the matter 
before the Commission. We do not think that section 
32(7) affects that proposition. 

A number of other questions are raised which we now 
turn to. 

It was asserted that the terms and conditions of 
employment which apply to the employees of the 
appellant Associates are presently governed by orders 
of the Commission made under section 32 of the Act in 
proceedings A4 of 1987 (the A4 orders) and cannot be 
varied. Those orders appear at 68 WAIG 885 and 68 
WAIG 2216 and are referred to in RRIA v. AMWSU and 
Others 69 WAIG 1873. 

Firstly, in relation to the submissions in this matter, 
let us observe this. As described above, the orders do not 
vary the terms and conditions of employment as such. 
They sit upon those terms and conditions of 
employment as we held in relation to section 44 orders. 
In addition, even if they did so vary the terms and 
conditions of employment, then there is nothing in the 
A4 orders which prohibits this occurring expressly or 
impliedly. In addition, the A4 orders did not and could 
not, being temporary orders, purport to constitute an 
exhaustive, exclusive and/or indefinite codification of 
terms and conditions of employment. The recitals to 
them make that clear. It is very unusual that the A4 
orders have had to remain in place so long and that they 
have attracted the sort of attention they now attract. 
Much was made in submissions of the fact that there 
was no expressed authority in the statute to vary section 
32 orders. By the same token, there is no prohibition 
upon the same occurring, which is, of course, quite con- 
sistent with the nature and purposes of the interim or 
final orders which can be made under section 32(3)(c) 
and (d) or section 32(6). We also hold that there is no 
prohibition upon making orders varying section 
32(3)(c) or (d) orders in the statute. 

In addition, another reason why such variation, ifitis 
a variation, should occur is because section 32 should 
not be read down. 

Even if the orders made in this matter were not a 
variation, the same arguments apply (i.e. the Industrial 

, Appeal Courth so held in RRIA v. AMWSU and Others 
69 WAIG 991 per Nicholson J. at page 999 in relation to 
section 44). In our opinion, those two sections possess 
more substantive similarities than differences, and the 
same opinions and the same reasoning as expressed in 
that case apply to section 32, as does the same conclu- 
sions. In addition, a variation of an award was approved 
when contained in orders made under section 32(3) in 
RRIA v. AMWSU and Others 66 WAIG 1553. That 
decision also fortifies these views. 
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However, the orders made in this matter, as final 
orders, were not part of the A4 arbitration as such. We 
say that because the matter was clearly an industrial 
matter as defined. In other words, it was the industrial 
equivalent of a "matter" in the civil law sense, namely a 
single justiciable controversy (see Gregory v. Philip 
Morris 80 ALR 455 per Wilcox and Ryan J.J. at page 
480). Put another way, the existence of the claim for 
superannuation contribution increases was an 
"industrial matter" in its own right capable of founding 
jurisdiction under section 23. 

Once this matter arose, the Commission had 
cognisance of it because jurisdiction was conferred on it 
by section 23. It then had sepcific power to deal with it by 
virtue of section 29 with the referral of the matter by a 
prescribed party, and it was authorised to exercise the 
specific powers under section 32. Thus, the 
Commission was empowered and indeed enjoined by 
the use of the word "shall" in section 32(1) to conciliate 
the matter. It had no option but to proceed under 
section 32(1) either to conciliation or directly under 
section 32(6) to arbitration if under section 32(1) 
conciliation was not appropriate. 

In other words, the Commission, once a referral 
under section 29 is made, fails in its duty, unless it acts in 
accordance with section 32(1), subject to any other 
powers it may exercise under the Act. 

This was a separate matter of its own which the 
Commissioner was required to deal with pursuant to 
section 32 and in accordance with section 27 [including 
section 27(l)(a)(iv) or (!) in particular, inter alia}. That is 
not to say that for good reason the Commission might 
not exercise its powers under section 44(1), having 
exercised other powers under section 27(l)(a)(iv) in 
relation to the section 32 proceedings before it used 
section 44(1), in a matter such as this if there were re- 
calcitrance on the part of the parties or problems arose 
and the parties did not continue with the section 32 
procedure, for example. 

However, it would render section 32 nugatory to hold 
that a matter referred by the parties under the main 
conciliation power in the statute, a section directly and 
expressly related to the object expressed in section 6(b), 
could not be conciliated or arbitrated because there 
were other orders in place which did not even refer to or 
cover the precise subject matter of a matter referred 
under section 29. That is the case here. 

We are aware that demands for superannuation are 
demands for payment, and thus what was granted was a 
form of remuneration [see Re Manufacturing Grocers' 
Employees Case (op. cii)}. In addition, the claim for 
payment of a superannuation contribution, based on 
three per cent of ordinary time earnings, is a condition 
of employment which does not currently exist. 
However, this is not a variation of the A4 orders, but a 
new order in a new industrial matter. There can be no 
doubt that the question of superannuation 
contributions is an "industrial matter" in its own right, 
as defined by section 7. Even if we are wrong in that, the 
order is still within power for reasons set out in detail 
here. 

We agree that section 26 cannot give power to make 
the orders. The variations which were made, if it were a 
variation, was made after a section 32(6) hearing in a 
different industrial matter from the A4 matter. 

Thus, the orders made were precisely within power 
under section 32 as being made in a separate "industrial 
matter" as contained in section 29. They purported to be 
final orders made after arbitration. They were not, on 
the face of it, section 32(3)(c) or (d) orders. It was a 
misnomer to refer to them as being made upon an 
application under section 23, and if they were at first 
blush outside power. 

That is not to say that section 23 does not confer 
power to deal with a matter as well as give jurisdiction. 
However, it does not do so where there is a specific 
conferral of power which is limited as is the case with 
section 32, as we have said supra. 

It is not clear that the orders made were section 
32(3)(c) or (d) orders, because they were not expressed to 
be made for those purposes and they clearly were made 
after arbitration, notwithstanding that they were for a 
short period. It was not at any time submitted before us 
that the arbitration did not occur properly after section 
32(1) matters or section 32(6) matters were considered. 
Thus, there was no complaint that the power was not 
properly exercised in that respect. 

Alternatively, power to deal with the matter existed 
under section 32(3)(c) or (d) it was argued at first 
instance. Thus, it was implicit in what the Commission 
said and the finite term of duration of the orders that 
these were section 32(3)(c) or (d) orders. However, they 
appear to have been made after an arbitration 
hearing. 

If we are wrong in that, and the orders were section 
32(3)(c) or (d) orders [and see the penultimate 
paragraph at page 29 (A.B.) and the first three lines of 
the last paragraph], then the orders were within power 
as part of the A4 proceedings. 

However, we would observe that section 32(3)(c) or 
i (d) orders may only be made "in endeavouring to 
resolve an industrial matter by conciliation", and to 
assist the parties to reach agreement. 

Thus, if this matter were to be seen as a segment of the 
"industrial matter" out of which the A4 orders were 
made, then the orders made at first instance could have 
been made, notwithstanding that A4 was being 
arbitrated, because this segment (i.e. the superannua- 
tion segment of the terms and conditions of employ- 
ment) of it had not yet been conciliated, and thus was an 
attempt so to do. Thus, the orders made in this matter on 
that reasoning would be section 32(3 )(c) or (d) orders 
connected to the A4 application made to enable 
arbitration (i.e. the A4 arbitration) to continue. 
However, we do not see any convincing evidence of that 
occurring in this matter. 

Alternatively, we would say that section 32 read 
against section 6 would provide both power and 
jurisdiction to deal with this matter even if there were 
not power under section 32. 

Again, section 23 gives jurisdiction and power, and 
subject to particularly prescribed powers, as we have 
said, the powers under section 23 are limited only by the 
statute and its objects. 

Thus, one could not argue for similar reasons set out 
above, that section 23 should not be read down and the 
existing interim A4 orders would not deprive the 
Commission of jurisdiction or of power. 

That is the major vice in the arguments advanced. To 
say that one cannot exercise power because of the A4 
orders, means, in fact that either there is no jurisdiction 
or that jurisdiction exists under section 23 in an 
industrial matter, but there is no power to dispose of 
it. 

Put shortly, the orders were not beyond power. That is 
also so, notwithstanding that the Commission is a 
Court of Record because the nature of the orders which 
can be made are prescribed by the statute. These were 
made under a power which should not be read down in 
the manner submitted. 

Having said that, it is clear that the making of the 
orders were not made without reference to the 
requirements of the Act, that the Commission did not 
exceed its jurisdiction, and that the making of the orders 
was neither inequitable nor unreasonable (at least in 
that context). 



In addition, the Commission did not err in making 
the orders on the basis that they would have no force 
beyond the date of operation of an award issued in A4 of 
1987. 

The Commission is entitled to make an order to 
determine a matter under section 32, and whilst it might 
be unusual to fix terms and conditions on a temporary 
basis after arbitration, this is an unusual matter, and no 
cogent argument on the merits was warranted to 
persuade us that the feature of the order was a flow 
which we ought to correct. We should add that it matters 
not that the Commissioner expressed his order as being 
permitted by an implied term in the A4 orders. It was 
perhaps a way of expressing what the statute permits 
and authorises, and what we have said above, namely 
that neither the A4 orders nor the statute expressly or 
impliedly prohibits the Commission doing what was 
done in the context of jurisdiction and power. 

The use of misnomers does not alter the substantial 
powers which were used under section 32 and properly 
used. By the same token, the nature of the application 
and the orders were not altered by a misnomer which 
was a mere error inform and correctably under section 
27(1 )(m). 

We should also add that no award or industrial 
agreement is here in existence. Thus, section 40, for 
example, was not a channel open to the respondent 
unions. Section 43(2) does not apply either. 

We should add that we do not think that the 1988 
Wage Fixing Principles which prescribe that 
applications under the superannuation principle 
should be brought under section 23 or section 40 are 
mandatory in that respect. They could not prescribe or 
direct the Commission's use of its discretion or power 
under the statute by a procedural recommendation 
which is not a prescription (see 68 WAIG 2412). The 
wording was not so expressed in any event. 

Section 49(2a). 
For the reasons set out above, the order or orders 

which was/were made and which thus consituted a 
decision as defined, were not a finding as defined 
because they were not orders made for a temporary 
purpose such as is prescribed under section 32 nor 
made "in the course of proceedings" such as a section 
44(b), (ba) or (bb) order, or section 32(c) or (d) order 
would be. That sort of order comes within the definition 
of "finding" in section 7 of the Act, because it is a 
decision, determination, or ruling made "in the course 
of proceedings" that does not finally decide, determine 
or dispose of the matter to which the proceedings relate. 
Section 32(3)(c) or (d) orders, on section 44(6)(ba) or 
(bb) orders by their very nature are made only to 
facilitate conciliation or to preserve the status quo for 
conciliation or arbitration. Thus we find that this order 
which was directed to finally decide or determine the 
matter to which the proceedings related, namely the 
application before the Commission, was not a finding 
as defined and section 49(2a) does not apply. 

The "matter" to which the proceedings relate is of 
course the justiciable controversy before the tribunal 
[see Gregory v. Philip Morris {op. cit.)\. Translated into 
the idiom of the Act, justiciable matter is any matter 
before the Commission which it is required to 
conciliate, arbitrate or otherwise determine. 
Alternatively the matter is, within the meaning of 
section 49(2a) as explained in RRIA v. AMWSU and 
Others (unreported) Appeal No. 1687 of 1988, one 
which is of such importance in the public interest that 
an appeal should lie. 

In fact, applying the principles which we set out in 
that case, the matter is one which is of importance as an 
industrial question. The question of the definition 
"industrial matter" is raised in a manner in which it has 

not been raised before, and its ramifications take it 
outside the ambit of the interests of this party or this 
industry, having regard to the questions involving the 
orders made here in the context of superannuation and 
the superannuation fund [see paragraph l(i) to (iii) of 
the Regulation 29.3 Statement], There is power in the 
Full Bench to hear this appeal and dispose of it in 
accordance with section 49. We should add that were 
these section 32(3)(c) or (d) orders, they would patently 
fit within the definition of a "finding" in section 7. 
However, for the reasons we have expressed, the matter 
is of such importance in the public interest that an 
appeal should lie, in any event. 

Industrial Matter — the Superannuation Fund 
— the Orders to Vary. 

It was submitted that the Commission erred in law 
and exceeded its jurisdiction in making orders which 
altered, amended, varied or changed, or had the effect of 
altering, amending, varying or changing the terms of 
the trust deed and rules of the Robe River Provident 
Fund, and further that it erred in law and exceeded its 
jurisdiction in making the orders requiring the 
appellant to agree to and execute documents varying or 
amending the terms of the trust deed and rules of the 
Robe River Provident Fund. 

Those orders, it was submitted, are incompetent 
because they were made in the absence of an express 
authority in the Commission to make them. 

It was submitted, in particular, that the terms of the 
trust deed are affected by the orders because:— 

(1) The ability of the trustee of the fund. Robe 
River Provident Fund Pty Ltd, which is made up of 
an equal number of employee/employer repre- 
sentatives plus an independent chairman to act 
independently is affected. 

(2) The right of an individual not to be a 
member of the provident fund is, by reason of the 
application of the orders taken away and we were 
referred to the definition of member in clauses 1(4) 
and 7(4) and rules 1, 2 and 4. 

(3) The right in Clause 10 of the appellant to 
spend, reduce or terminate payment to the fund is 
correct and this is part of the fundamental basis 
upon which the appellant entered into the deed 
initially. 

(4) Rule 3(1 )(b) requires amendment to provide 
for the contributions contemplated by the orders. 

(5) Rule 3(3) of the rules which requires 
suspension of a payment into the fund whilst a 
member is on maternity leave would be over- 
ridden. 

(6) Clause 7 and rule 3(4) of the rules providing 
for reduction in contributions following adverse 
tax effects would be overridden. 

(7) The orders compete with the preservation of 
tax benefits. They also compete with and are 
inconsistent with the terms of the deed and with the 
position of the trustee generally. 

(8) The Commission does not have any power 
under the Act to make orders which alter, amend, 
vary or change, or have the effect of altering, 
amending, varying or changing the terms of the 
trust deed. 

Such instruments are not instruments which come 
into existence pursuant to the provisions of the Act [see 
Re Manufacturing Grocers' Employees Case {op. c/r.)] 
where the Full Court of the High Court observed:— 

What is important for the purposes of this case is 
that the claims made are, as we have said, no more 
than demands for the payment during the currency 
of an award of employer contributions to 
superannuation schemes which will take an 
approved form. It is because the claims are in this 
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limited form that it is, in our view, impossible to 
sustain the argument that they are not made with 
respect to industrial matters, whatever may have 
been the position had the claims been made in a 
more elaborate form. 

At page 468 it was said:— 
The way in which the claims are put does not 

reveal that the Commission is to have any direct 
function in the supervision or control of the super- 
annuation schemes to which contributions are to 
be made, but the contemplation of such a 
possibility at least raises some of the questions 
considered in Hamilton Knight, although answers 
could be provided in the light of specific 
circumstances. 

It was submitted that the Commission does not have 
the power to require the appellant to agree to and 
execute documents varying or amending the terms of 
the trust deed and the rules of the provident fund. At 
page 470 of the Manufacturing Grocers' Employees 
Case {op. cit.) it was said:— 

Because the payments are to a superannuation 
fund, they form, to use the words of Menzies J., an 
incident of the employment. Nor can it be said that 
the payments contemplated by the claims in the 
present case will be made by the employer as agent 
for the employee. There is no reason why those 
payments should be seen in any other way than as 
contributions by an employer to a fund for the 
benefit of an employee. No doubt the payments 
represent money earned in an industrial relation- 
ship, but they do not represent money to which an 
employee is himself presently entitled. They must 
be regarded as having been made to the fund by an 
employer in his capacity as employer and not as an 
agent acting on behalf of an employee. 

It was further said:— 
Under the claims made, the entitlement of 

employees to the benefit of the payments made by 
employers to a superannuation fund will not arise 
from any right conferred by an award, but under 
the terms of the relevant trust deed. The only 
obligation to be imposed upon employers by an 
award will be an obligation to make payments by 
way of contribution to a fund during the currency 
of the award, the operation of which will not be 
required to extend beyond the time allowed by the 
Act. There is, in this respect, no parallel to be drawn 
between the claims in this case and that made in 
Hamilton Knight and no assistance is to be drawn 
from any of the observations made in that case. 

It was submitted by Mr Schapper that, by virtue of the 
Interpretation Act 1984, section 50(1), where the 
Commission has made a decision in relation to certain 
mechanical things, then where the tribunal has power 
to make a decision in relation to contributions to super- 
annuation as it has done because superannuation in 
this context is within the definition of an industrial 
matter, then it also has the powers which are of an 
incidental nature necessary to allow the tribunals juris- 
diction and powers to be fully exercised so that its 
decisions may be given effect. Indeed, as a matter of 
common law it has been held that if a power is conferred 
upon a body by an Act, then there is implied as a con- 
comitant of that power, the power to perform it. Section 
3 of the Interpretation Act contains nothing which read 
with the provisions of this Act prevents the former Acts 
application to its provisions. 

Thus, if the question of superannuation as raised in 
this appeal and at first instance comes within the 
definition of "industrial matter" in section 7 of the Act, 
as it indubitably does, then the orders made were within 
power as being indubitable to and necessary for the 
implementation of the major part of the orders. 

It was submitted that for that reason the power to 
make the orders was contained in section 23, as 
supported by section 50 of the Interpretation Act. The 
same comments which we make hereunder apply to 
section 32. In our opinion, a court exercising 
jurisdiction conferred by statute has powers expressly 
or by implication conferred by the legislation which 
governs it. This is a matter of statutory construction. We 
are of opinion also that it has, in addition, such powers 
as are incidental and necessary to the exercise of the 
jurisdiction or powers so conferred [see Parsons and 
Others v. Martin and Others 58 ALR 395 at 401 (F.C.) 
and see per Kennedy J. in RRIA v. ADSTE 68 WA1G 11 
at 17-18 (Pepler's Case)]. 

Thus, power exists to compel an employer to sign a 
document, the purpose of which is to ensure that the 
decision of the Commission in relation to the three per 
cent contribution is carried through. 

A problem similar to this arose in South Australia 
and involved the question of whether both the South 
Australian Commission and a Conciliation Committee 
had jurisdiction and power to order that employers 
bound by an award pay superannuation contributions 
to a nominated Occupational Superannuation Fund on 
behalf of their employees, having regard to the 
definition of "industrial matter" in the South 
Australian Act. The Full Industrial Court decided the 
matter in Shop Assistants (Country) Award and Shop 
Conciliation Committee Award (Referral of Question 
of Law Case)(unreported) (130 of 1989 — 13 April 
1989). 

Put shortly, it was held that the payment of super- 
annuation contributions to a nominated fund falls 
within the definition of "industrial matter" in the South 
Australian Act, because the payment was directly 
associated with the relationship of employer and 
employee in those capacities, because the employers 
and employees had disputed over the matter and it 
affected their relationship, and because the payments 
are made for reward and the employees have a genuine 
interest in the final destination of the contributions. 

The Full Court addressed itself to the definition of 
"industrial matter" which has a primary definition 
paragraph and then extends itself to other particular 
aspects, such as the definition of "industrial matter" in 
section 7 of the Act (WA) does. 

There is some similarity of expression, and we recite 
the more general part of the definition here:— 

"industrial matter" means any matter, situation or 
thing or any industrial dispute affecting or relating 
to work done or to be done or the privileges, rights 
or duties of employers or employees in any 
industry and, without limiting the generality of the 
foregoing, includes any matter, situation or thing 
affecting or relating to— 

(a) the wages, allowances or remuneration of 
any persons employed or to be employed 
in any industry .. . 

(k) all questions of what is fair and right in 
relation to any industrial matter having 
regard to the interests of the persons 
immediately concerned and of society as 
a whole. 

That is couched in wider terms than the repealed 
Conciliation and Arbitration Act definition of 
"industrial matter" which is in turn cast in narrower 
terms than the definition in this State's Act. 

The definition of "industrial matter" in this State is 
contained in section 7 of the Act and reads as 
follows:— 

"industrial matter", other than in relation to a 
person who is a teacher as defined in section 73A 
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and is employed under the Education Act 1928, 
means, subject to subsection (2). any matter 
affecting or relating to the work, privileges, rights, 
or duties of employers or employees in any 
industry or of any employer or employee therein 
and, without limiting the generality of that 
meaning, includes any matter relating to— 

(a) the wages, salaries, allowances, or other 
remuneration of employees or the prices 
to be paid in respect of their employ- 
ment; etc, 

(b) to (i).., 
In considering the extent of the definition of 

"industrial matter" it is clear, as has been held in South 
Australia, that the various types of specific subject 
matters in subparagraphs (a) to (i) of the definition 
inclusive are an extension of the main definition of 
"industrial matter". 

In addition, the definition should not be read down 
(see Reg. v. Industrial Commission of South Australia 
26 SASR 535 at 537) where King C J. said;— 

The Act is not concerned with matters which are 
unrelated to the relationship of employer and 
employee, but the fact that a matter affects other 
relationships does not necessarily mean that it is 
not also concerned with the relationship of 
employer and employee. 

This Commission is a tribunal to which employers 
and employees can resort to have a decision upon all 
issues which can legitimately be regarded as industrial 
issues decided. Thus, it would be inconsistent with the 
policy of the Act and the objects of the Act to place a 
restrictive interpretation upon the naturally wide 
meaning of the words "affecting or relating to" in the 
definition of "industrial matter". We would say that a 
wide interpretaion should be placed upon the 
definition of "industrial matter". 

Stanley P. at pages 11-12 [in the South Australian 
Shop Assistants Award Case (op. cit.)) considered the 
question in that matter and after adverting to Re Cram; 
ex pane NSW Colliery Proprietors' Association Ltd 163 
CLR 117 and R. v. Judges of The Commonwealth 
Industrial Court; ex pane Cocks (1968) 121 CLR 313 and 
Manufacturing Grocers' Employees Case (op. cit.), 
noted three matters:— 

(1) The employees have a vital interest and 
concern in knowing the final destination of the 
contributions of superannuation because it is the 
employee who will finally benefit from such 
payments by the employer. 

(2) The total amount which the employees may 
ultimately receive from the fund will probably 
depend upon the manner in which it is managed, 
and as the employees can have no direct say in the 
investment of the funds paid to the trustees, they 
will have a legitimate interest and concern in 
seeing that the contributions are paid into a fund 
from which they hope to derive the greatest 
benefit. 

(3) The payments are made in lieu of salary 
increases for the benefit of employees. 

(Our underlining). 
(4) Once an industrial matter such as this comes 

into existence, then any consequential issue as to 
what is fair and right to be done between the 
employer and employees constitutes an industrial 
matter. 

(5) Applying the Manufacturing Grocers' 
Employees Case (op. cit.) as authority, the payment 
to a superannuation fund constitutes an incident of 
employment, then a, directive to pay such 
contributions to a specified fund equally 
constitutes an incident thereof. 

(6) The payment of superannuation by an 
employer to an employee is an industrial matter 
and thus the payment of contributions to a 
designated fund "relates to" that broader 
question. 

We have considered the decision in the South 
Australian Shop Assistants Award Case in some detail, 
because the decision which was unanimous takes 
"industrial matter" further than it was taken in 
Manufacturing Grocers' Employees Case (op. cit.) and 
because the words "affecting or relating to" used in the 
South Australian definition and are wider than the 
Federal definition (as it then was) as a result (see per 
Bray C.J. in R. v. Industrial Commission of South 
Australia; ex pane Petersville Ltd (1978) 18 SASR 356 at 
361 and per Kelly J. at page 364), and see also the 
existence of an industrial matter because of a dispute in 
Re Cram (op. cit ). 

We adopt that reasoning in relation to the definition 
of "industrial matter" in this Act and say that the same 
order could be made here. However, that is not a matter 
for decision in these appeals. The reasoning is very 
much germane to the issues concerned in these appeals, 
particularly since this appeal also is a matter which goes 
beyond the mere payments of superannuation 
contributions by an employer. 

The payment in this matter is inherently associated 
with the relationship of employer and employee, and 
not with some other type of relationship [see Reg. v. 
Portus: ex pane ANZ Banking Group Ltd (1972) 127 
CLR 353). 

The arguments in this matter deal with allegations of 
the exercise of power outside the jurisdiction conferred, 
by making orders ultra vires. 

At pages 275-301 (A.B.), the Robe River Provident 
Fund Trust Deed is reproduced as are the rules for its 
management. The deed is in the name of a trustee, 
"Robe River Provident Fund Pty Ltd". It is noteworthy, 
inter alia, that the provisions of the deed and the rules 
may be amended, altered, modified or added to by the 
Joint Venture and the Trustee by Deed, inter alia, if 
during the life of the Fund any law of the Common- 
wealth or any State or Country of the Commonwealth 
requires the Joint Venture or Members (or any of them) 
to pay (either directly or indirectly) any contributions or 
premiums under scheme for the provision of super- 
annuation, returning allowances, pensions or any other 
benefits similar to the benefits provided under the deed 
and the rules then at the request oftheJoint Venture and 
the Trustee to take into account the contributions or 
premiums and benefits under that scheme. 

It is provided that no amendment shall prejudicially 
affect rights or reduce benefits. 

The Joint Venture is required to contribute by rule 
3(1) of the Provident Fund Rules as follows:— 

Subject to subrules (2) (4) and (5) each Member 
shall contribute to the Fund five per cent of the 
average base weekly wage per week. 

What that indicates is that the appellant joint 
ventures have powers to amend for various reasons. 

The orders fundamentally complained of are those 
numbered, 5, 6 and 7. 

Our thinking is influenced by what was said in Re 
Cram (op. cit.) where the Full Court was referred to 
Clancy v. Butchers' Shop Employees Union (1904) 1 
CLR 181 at 207, where the High Court said at page 
135:— 

That statement probably echoes in some 
respects what was received doctrine at an earlier 
time — that it was the prerogative of management 
to decide how a business enterprise should operate 
and whom it should employ, without the work- 
force having any stake in the making of such 
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decisions. In that climate of opinion, disputes 
about the making of such decisions, despite their 
impact on working conditions and work to be 
done, might not necessarily be regarded as 
industrial matters susceptible of resolution by 
industrial arbitration. Over the years that climate 
of opinion has changed quite radically, perhaps 
partly as a result of the extended definition of 
"industrial matters" in section 4 of the Conciliation 
and Arbitration Act and partly a result of a change 
in community attitudes to the relationship between 
employer and employee. The judgment of Isaacs 
and Rich J.J. in Tramways Employees reflects the 
first of these factors: No doubt our traditional 
system of industrial conciliation and arbitration 
has itself contributed to a growing recognition that 
management and labour have a mutual interest in 
many aspects of the operation of a business 
enterprise. Many management decisions, once 
viewed as the sole prerogative of management, are 
now correctly seen as directly affecting the 
relationship of employer and employee and con- 
stituting an "industrial matter". 

The approach taken to the definition of "industrial 
matter" in the Federal sphere as exemplified by ECU 
(Aust.) v. Victorian Employers Federation 154CLR472 
is of assistance (see in particular Mason J. at pages 493- 
494). 

That is not of course to say, in our opinion, that an 
industrial tribunal should substitute itself for 
management. However, it should exercise the juris- 
diction conferred on it. 

However, at first instance, the Commission's orders 
were to execute any necessary documents to reflect the 
alterations and to do all other further acts, deeds, etc. as 
may be required by the trustee (see paragraphs 5 and 6). 
These do not di reel the trustee as alleged. They direct the 
appellant, and they do not do so in as fundamental a 
way as was held valid in the Shop Assistants Award 
Case (op, cit. ). However, for the same reasons, the orders 
which direct the appellant in relation to acts to vary the 
fund provisions are valid. 

The orders do not purport to direct the trustees and we 
leave open the question of whether they could, 
particularly having regard to the Trustee Act 1962 (as 
amended). Those grounds fail. The orders properly flow 
from jurisdiction in an "industrial matter". 

Exercise of Discretion. 

The decision at first instance involved an exercise of 
discretion and thus the principles for review by an 
appeal tribunal of an exercise of discretion at first 
instance apply. 

These have been fully expressed in House v. The King 
(1936) 55 CLR 499 and RRIA v. AWU (1987) 67 WAIG 
320 (the Acosta Case). 

However, in relation to any question of exercise of 
power, ultra vires, that is a matter of law and not the 
exercise of discretion, and is to be considered 
accordingly. We are bound to say that, as a matter of 
merit, we would not necessarily have said that the order 
in this matter, having regard to its finite term, would 
always be a proper exercise of discretion in the normal 
course of events, having regard to section 26(1) under 
section 32(6), although it would be under section 
32(3Xc) and (d), in any event, in that context. However, 
the history and continuing course of A4 and its 
tributaries demonstrate that this is an unusual mtter, 
and the making of the order is a proper and reasonable 
exercise of discretion. 

The Wage Fixing Principles and Matters of 
Discretion. 

The main matters of complaint about these aspects 
are contained in grounds 7 and 8 of the grounds of 
appeal and in substance alleged that the Commission 
erred in making the orders because they were not based 
on or in exchange for offsets after the Commission had 
found that there was a standard superannuation rate 
amongst a majority of the iron ore producers in the 
Pilbara, and that the arrangement was based on or 
introduced for offsets in favour of the employers 
concerned. 

Secondly, according to the grounds, the Commission 
erred in fact and in law in making the orders without 
taking into account, or proper account, relevant 
material and considerations including the fact that the 
appellant had for some time contributed to the Robe 
River Provident Fund, and the fact that the benefits 
derived from the Fund in its terms were favourable to its 
members. 

The Commission at pages 21-22 (A.B.) considered the 
matters of discretion and relevance to be weighed as 
submitted. 

Mr Schapper submitted to us that the three per cent 
superannuation contribution without offsets was 
ordered in accordance with the State Wage Case 68 
WAIG 2412 and although the Commission referred to 
an iron ore industry superannuation standard as one 
which contained offsets, it was nevertheless submitted 
that the current principles cannot be subordinated to 
any concept of a standard. 

The following submissions were made, namely:— 

(1) The superannuation principle does not 
entitle employees as a matter of right to the 
payment of the three per cent contribution. 

(2) The Commission erred in law because it did 
not give weight to the appellant's fund which 
provided benefits equal to or better than the 
benefits provided by the fund set up by other 
producers [see pages 483-491 (A.B.), exhibits K to 
Q]. 

(3) The Robe River Provident Fund cannot be 
improved upon in terms of the current super- 
annuation principle and the appellant has 
voluntarily paid in excess of $10 292 000 into the 
fund since 1977 being six per cent of the base 
rate. 

(4) The payment to be made is not an automatic 
one under the principles. 

(5) The basis of the respondent union's case at 
first instance was that the appellant's employees 
were entitled to the payment of three per cent 
superannuation and the other iron ore producers 
were making that payment. The Commission 
ought to have regard to the competing benefits 
offered by the superannuation fund to each 
producer. 

(6) The Commissioner had erred in stating that 
to emphasise the benefits derived at present from 
the existing provident fund rather than the 
appellant's contribution on behalf of each 
employee was to emphasise the wrong things. 

(7) The Commission ought to have regard to the 
competing benefits offered by the funds of each 
producer and it was not enough simply to look at 
how much money each producer was paying in 
with respect to each employee without having any 
regard to the form and structure of the relevant 
trust setting up a provident fund. 
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(8) The Australian Commission had recognised 
that it was within discretion of an employer to resist 
or refuse an agreement to implement improved 
benefits (see Vehicle Builders Employees 
Federation of Australia v. Holdens Group of 
Companies, Print G8086). It clearly did and it did 
so in the context of the troubled financial situation 
of the vehicle building industry. 

Of course, an employer is entitled to resist or 
refuse an agreement to implement improved 
benefits. In the principles, there is express 
reference to arbitration where one agreement 
cannot be reached. 

It was further recognised by the Queensland 
Commission in the Teachers Award — Non- 
Governmental Schools Decision (unreported) that 
the present benefits could be regarded as being at a 
sufficient level such that they should notbe further 
adjusted. 

(10) The Commission, having found that there 
was a standard superannuation arrangement 
amongst the majority of iron producers in the 
Pilbara, and that arrangement was based on an 
introduction of offsets in favour of the employers 
concerned, should have given effect to such 
arrangements insofar as the appellant was 
concerned. 

In RR1A v. CMEWU 68 W, JG 2667 the Full Bench 
referred to the Wage Fixing Principles and the decision 
of the Industrial Appeal Court in AMWSU and ETU v. 
SEC 59 WAIG 494 at 496 and Catherine McAuley Day 
Care Centre and Others v. FMWU 64 WAIG 1245 at 
1246. 

The principles provide that movements in wages and 
salaries and improvements in conditions, whether they 
occur in the public sector or private sector, whether they 
be award or over-award, whether they result from 
consent or arbitration, must fall within the limits set out 
in this package. There is an obligation to have regard for 
the prescribed Wage Fixing Principles in every case 
where they are relevant. This is not a section 43(2) 
matter because there is no industrial agreement as 
defined in section 7. namely an agreement registered by 
the Commission under this Act as an industrial 
agreement. 

We refer to the Security Industry Case [i.e. 
Miscellaneous Workers (Security Industry) Super- 
annuation Award 68 WAIG 1031]. This involved the 
question of whether there should be a common rule 
operation of a superannuation award provision. This 
was a Commission in Court Session Decision, and at 
page 1032 it was said:— 

It is the specificity of the Wage Fixation package 
with respect to particular entitlements, under- 
takings and form which ensures the integrity of the 
wage fixing system. 

At page 1032 the Commission in Court Session also 
said:—- 

From what has been said by the Australian 
Commission and adopted by Commission in 
Court Session in State Wage Cases, the nature and 
intent of the Superannuation Principle has been to 
provide the Commissions with the means to 
monitor the introduction of an orderly system of 
implementing provisions for superannuation 
consistent with wage restraint. It is only those 
arrangements which are genuine in terms of the 
operation of the fund which can be countenanced. 
It is only as a last resort that there should be a need 
to arbitrate. The provision of superannuation to 
the limit of three per cent of ordinary time earnings 

is an integral part of the wage fixation package and 
a factor calculated to contribute to the industrial 
environment in which constraint can be 
achieved. 

We have referred to the National Wage Case of 1988 
(Print H4000 and 17IR 65). Of course, they contemplate 
no activity for superannuation contribution increases. 
We also note that the Full Bench of the Australian 
Commission in the National Wage Case 1987 20 IR 37i 
said:— 

The superannuation principle, since March 
1987 has been used almost exclusively in ratifica- 
tion of agreements between employees and unions 
with resort to arbitration in limited cases to resolve 
specific issues. 

This is as it should be. 
In addition, in TLC f.CWAI and Others 68 WAIG 

2412 the Commission in Court Session at page 2414 
noted that:— 

Superannuation involves a nett additional 
benefit to employees not exceeding three per cent 
ordinary time earnings. An entitlement to this 
benefit is not subject to cost offsets. 

In The Municipal Officers' Association of Australia 
(Print H5902) where reference was made to the Non- 
Government Teachers Case. Hancock D.P. rejected the 
notion of across the board superannuation imposed in 
a uniform manner which he said was not in keeping 
with the need for restraints. However, the assertion 
would conflict with what was said by the Commission 
in Court Session in this State in Security Industry Case 
68 WAIG 1031 and which clearly saw the superannua- 
tion package as an integral part of the Wage Fixing 
Package. Indeed, in the Security Industry Case (op. cit.) 
there is reference to the genesis of that principle in the 
1986 National Wage Case at page 1032 where it was 
said:— 

Superannuation: It is agreed that superannua- 
tion should be extended and improved on an 
industry by industry, occupation or in limited 
circumstances company by company basis. 

That statement envisages superannuation being ex- 
tended and approved on an industry by industry basis 
which is what is envisaged here. That cited what was 
said by the Federal Commission in the 1985 National 
Wage Case. 

It is fair to say that in seeing superannuation 
contributions as part of the Wage Fixing Package and "a 
factor calculated to contribute to the industrial 
environment in which a constraint can be achieved", 
the Commission in Court Session in the Security 
Industry Case (op. cit.) went further that what was said in 
the 1985 National Wage Case. 

Quite dearly, once a matter is referred to arbitration 
the decision of the Commission must be based on the 
specific merits and have regard to the requirements of 
the superannuation principles. This matter is no 
different. In the course of that, no doubt, a contention 
could be advanced that the existing levels were 
sufficient. However, in the light of what was said in the 
Security Industry Case (op. cit.) it is difficult to say that 
that could be done, very readily. It would be hard to 
raise that argument in this matter on an industry basis, 
the industry being the iron ore industry. 

In addition, the express conformation in the 1988 
Wage Case of the position that an entitlement to 
contributions under the superannuation principle are 
not subject to cost offsets, alters the situation which 
existed in the past under State Wage Cases and 
principles, wherein offsets were a sine qua non to the 
ordering of increased superannuation benefits. 
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It Is noteworthy, of course, that superannuation 
contributions as was said in the South Australian Shop 
Assistants Award Case {pp. cit.) were meant to take the 
place of wage increases, and therefore have a different 
characteristic than what might appear at first. 

They are, as the Commission in Court Session said in 
the Security Industry Case (op. cit.), an integral part of 
the Wage Fixing Package. That is therefore, even more 
so, a strong consideration for the Commission in that 
regard on any question of arbitration. In addition, very 
materially, as was said above, arbitration was not 
regarded, at least in the national sphere, as being any 
more than an infrequent occurrence. 

It was submitted that the Robe River Provident Fund 
which has been in existence since 1977 worked 
extremely well and contributions were made to it 
regularly, fluctuating between five per cent and six per 
cent of the base rate. 

In that context it was submitted that the Commission 
did not have sufficient regard for the evidence which 
showed that the appellant's superannuation fund 
provided benefits equal to or better than the benefits 
provided by the funds set up by other iron ore 
producers, and thus that it could not be improved upon 
in terms of the current superannuation principle. In 
addition, the appellant had voluntarily paid in excess of 
$10 292 000 into the fund since 1977 and this was not 
adverted to by the Commission. He did not look to the 
benefits which were derived but as to how much was 
paid. 

The fund indeed had a superior portability it was 
submitted. In addition, it was submitted that offsets 
should be made part of the order and the question of 
offsets should not have been stood over indefinitely by 
the Commission. 

The State Wage Fixing Principles now specifically 
provide that offsets do not have to be offered. It was 
therefore not necessary for the Commission to advert to 
the question of offsets at all. It might be argued that 
offsets ought to be considered because they were offered 
in relation to the other three iron ore producers and the 
three per cent contribution order in relation to super- 
annuation. However, it is quite wrong to say that to 
grant the three per cent contribution without offsets 
would be contrary to the current Wage Fixing 
Principles. Quite the contrary. 

It was the choice of the respondent unions and/or the 
appellant company in this matter that the superannua- 
tion matter should come before the Commission now 
under different principles to those which obtained 
some years ago. including 1987, when offsets were 
required ingredients. They are not now. 

As to the question of whether the Commissioner had 
erred in failing to examine what had been contributed 
to the fund in the past, that with due respect is not a 
matter which is material to what is now payable under 
the Wage Fixing Principles. As we have said above, the 
payment of the amount of three per cent is directly part 
of the Wage Fixing Package, "an integral part", and in 
addition to that, as was said in the Shop Assistants 
Award Case (op. cit), it stands in lieu of wage 
increases. 

In relation to the submission that the Commission 
erred in failing to have regard to what came out of the 
fund, we find substance in the submission by Mr 
Schapper that what comes out of the fund is invested by 
the trustee and is irrelevant because the return depends 
on how the money is invested. The amounts contributed 
currently on the evidence (see transcript pages 486-488 
at page 265 at first instance) differ and it is not at all clear 
that the current contribution of the appellant company 
is more favourable than that contributed by other 
companies in the Pilbara. 

In fact, for the reasons and on the figures advanced by 
Mr Schapper in his submissions to us, the contrary is 
the case. 

The Wage Fixing Principles refer to the amount 
which ought to be paid, being as much as three per cent. 
That amount is said to be an integral part of those 
principles. It is directed to constraint and it is directed to 
a substitution for an increase in salary as such. For 
those reasons alone, what comes out of the fund is 
irrelevant (i.e. irrelevant for the purposes of this 
argument). In the circumstances, having regard to the 
grounds of appeal and the reasons for decision of the 
Commission, his discretion did not miscarry. In 
addition to that, there is the added argument that, since 
these should be implemented by an enterprise by 
enterprise basis or occupational basis [see the 1986 
National Wage Case quoted above in the Security 
Industry Case (op. cit.) adopted by this Commission in 
its principles], then that is an argument for the 
implementation of this order. In addition, the result, as 
the Commission held, is a significant difference in 
remuneration between employees of the appellant and 
those of other iron ore producers. 

On those grounds there was no error in attaching 
weight to that statement. 

There was also validity in the Commission's observa- 
tions [see page 26 (A.B.)] that a lesser remunerative 
package for the appellant's employees amongst all of 
the industry's employees was more likely to threaten the 
integrity of the Wage Fixing Package than one judged 
by employees as about equal to the industry's 
remuneration level. 

In so far as the matter is challenged upon the exercise 
of discretion we see no error, and applying the 
principles set out in the Acosta Case 69 WAIG 1570 we 
see no reason to substitute our decision for the decision 
of the Commission at first instance. 

The Union's Appeal. 
The notice of appeal herein was against the 

Commission's failure to include the leading hand 
allowance as part of the payments upon which the 
employer's contributions to the provident fund were to 
be calculated. 

The grounds read as follows:— 
The learned Commissioner erred in that he 

failed to include leading hand allowance as part of 
the payments upon which the employer's 
contributions to the provident fund were to be 
calculated because such payments are part of the 
ordinary time weekly earnings of each employee 
classified as a leading hand and such payments 
should have been, by reason of the wage fixing 
principles included in the definition of ordinary 
time weekly earnings. 

This related to the omission of a leading hand 
allowance from the calculation of ordinary time 
earnings and we were referred to AM I ElJ v. Action Food 
Barns and Others 68 WAIG 2196. It was submitted that 
the Wage Fixing Principles are not subject to being read 
down by any industry standards. The submissions 
were:— 

(1) That the leading hand allowance was not 
included in the calculation of ordinary time 
earnings for the purposes of the case and this was 
wrong because under the superannuation 
principle, ordinary time earnings are not defined. 
In AMIEU v. Action Food Barns (op. cit.) GregorC. 
had decided that the leading hand allowance was 
one of those matters which ought to be included 
within ordinary time. This decision was confirmed 
by the Full Bench at 69 WAIG 520. 
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(2) It was put by Mr Schapper on the basis that 
the Commissioner said he had defined ordinary 
time earnings for the purposes of the superannua- 
tion principle not in terms of what constitutes 
ordinary time earnings by reference to the basis 
upon which the three per cent was calculated at the 
other companies. Thus, does the Commission's 
superannuation principle become subject to being 
read down or subordinated in any way to the 
concept of an industry standard or industry 
practice elsewhere? Thus, it was wrong to apply the 
1987 superannuation principle, whereby super- 
annuation was to be introduced by agreement and 
negotiations subject to trade offs and say that that 
is the 1988 principle which it is not. 

In the 1988 principles, the Commission had said 
that there would be three per cent of ordinary time 
earnings with no trade offs. 

(3) Mr Longo submitted that no evidence was 
led and no detailed submissions were made other 
than at page 213 of the transcript at first instance in 
relation to the question of ordinary time, and it was 
therefore open to the Commissioner to find what 
he did. The Commissioner had not made any 
errors which laid a basis upon which the Full 
Bench could intervene. It is not a hard and fast 
formula and what constitutes ordinary time 
earnings is a matter of fact to be decided upon in 
each instance (see Vehicle Builders Employees 
Federation of Australia v. Holdens Group of 
Companies. Print G8086 and Chamber of Manu- 
facturers of NSW v. The Amalgamated Footwear 
and Textile Workers' Union of Australia, Print 
G8808). 

(4) Given its common meaning the word 
"ordinary" could mean customary of the normal 
work cycle etc.. so the submission was that it all 
depended upon the circumstances and the formula 
struck by the Commission was a formula open to 
him on the material in front of him so that he did 
not commit any error of law. However, Mr 
Schapper submitted that ordinary time earnings if 
not a concept which has an existence 
independently of the Commission, but one created 
by the Commission and that this was not a 
question of fact to be decided by adducing 
evidence. 

The question of ordinary time was considered in the 
Vehicle Builders Award Case (pp. cit.) and in AMIEU v. 
Action Food Barns and Others (op. cit.) where it was 
approved by the Commission. 

The Commissioner erred in Mr Schapper's 
submission in reading down the superannuation 
principle of the concept of an industry standard in the 
Pilbara, and it was not a question of fact. We agree that it 
was not a question of fact, and in the circumstances, it 
was open to the Commission, in the proper exercise of 
its discretion, to take into account the definition of 
leading hand and the question of ordinary time. That 
the Commission did not do so is a matter in which we 
may have found differently, but there was not such a 
miscarriage of discretion on the Acosta Principles (op. 
cit.) that we would uphold that appeal and it will be 
dismissed. 

matter, cannot be expected to refer to each portion 
of the evidence nor should it be expected to refer to 
every reason advanced in argument as to why a 
certain course of conduct should be adopted. 
Indeed it may not be necessary to do any more than 
to refer to one reason for refusing to adopt a course 
of conduct if that reason by itself is sufficiently 
important to justify refusal. 

We will order that both appeals be dismissed. 
Order accordingly. 

Appearances: Mr J.P. Longo (of Counsel) and with 
him Mr R. Lilburne (of Counsel) for Robe River Iron 
Associates. 

Mr D.H. Schapper (of Counsel) for the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Others. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch, 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch. Industrial Union 

of Workers and 
The Operative Painters' and Decorators' Union of 

Australia, West Australian Branch, Union of 
Workers. 

No. 1666 of 1988. 
BEFORE THE FULL BENCH 

THE PRESIDENT, P.J. SHARKF.Y ESQ 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER S.A. KENNEDY 
7th day of August 1989. 

Order. 
This matter having come on for hearing before the 

Full Bench on the 30th day of March 1989 and having 
heard Mr J.P. Longo (of Counsel) and with him Mr R. 
Lilburne (of Counsel) on behalf of the appellant and 
Mr D.H. Schapper (of Counsel) on behalf of the 
respondents, and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 7th day of August 1989 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 7th day of August 1989 ordered 
that the appeal be dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

Conclusions. 
In relation to the appeal by Robe River Iron 

Associates that also will be dismissed for the reasons 
which we have set out above, in particular, that the 
orders in the end were within power. In doing so we refer 
to what Brinsdcn J. said in FMWU v. HSOA and Others 
65 WAIG 2033 at 2034:— 

It is trite to say that in giving reasons for its 
decision, the Full Bench or any Court for that 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch, 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth, 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers, 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union 
of Workers and 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, 

Union of Workers, 
and 

Robe River Iron Associates 
No. 1689 of 1988. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER S.A. KENNEDY 

7th day of August 1989. 

Order. 
This matter having come on for hearing before the 

Full Bench on the 30th day of March 1989 and having 
heard Mr D.H. Schapper (of Counsel) on behalf of the 
appellants and Mr J.P. Longo (of Counsel) and with 
him Mr R. Lilburne (of Counsel) on behalf of the 
respondent, and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 7th day of August 1989 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefore, it is this day, the 7th day of August 1989 
ordered that the appeal be dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
The United Furniture Trades Industrial Union of 

Workers, WA. 
No. 720 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER O.K. SALMON 

7th day of August 1989. 

Appeal — respondent union joined to Building Trades 
Construction Award No. 14 of 1978 — 
cabinetmaking subset of building construction 
industry — definition of "industry" — definition of 
"calling" — section 38 — "in respect of given wide 
meaning — callings in award not in respondent 
union's rules — respondent union not registered in 

respect of calling to which award applies — calling 
does not mean industry — no power in 
Commission to add respondent union to award — 
decision at first instance quashed. 

Reasons for Decision. 

THE PRESIDENT: This is a unanimous decision of 
the Full Bench. This was an appeal by the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) against the decision of the 
Commission at first instance, constituted by a single 
Commissioner given on 26 April 1989 in matter No. 815 
of 1988. The appeal was brought by virtue of section 49 
of the Industrial Relations Act 1979 (as amended) 
(hereinafter called "the Act"). 

The order or decision as such was upon Mr Jackson's 
concession said to be "a finding" as defined in section 7 
of the Act and by virtue of the same section defined as a 
decision. 

It was also conceded by Mr Jackson that the matter 
was of such importance in the public interest that, 
within the words of section 49(2) "an appeal should lie", 
a concession which recognised correctly the 
importance of the matter. 

We therefore are satisfied that we have jurisdiction 
under section 49 to hear the appeal. 

The decision appealed against is contained in 
"Reasons for Decision — Preliminary Matters" dated 
26 April 1989 (see page 9 of the appeal book, hereinafter 
referred to as "A.B."). 

Put shortly, (see page 16 A.B.), the Commission found 
that the applicant was a party within the terms of section 
38 of the Act and was therefore able to make the 
application which it made. It followed that the 
Commission had power to join the respondent to the 
subject award. 

The notice of appeal we now reproduce:— 
The Commission erred in that it: 

1. held that it had power to join the 
Respondent to the Building Trades 
Construction Award No. 14 of 1978; 
contrary to section 38(2). 

2. misapplied the definition of "industry" 
contained in section 7 of the Act in that it 
wrongly held that the "industry" of 
cabinetmaking is a subset of the 
"industry" of building construction by 
interchangeably utilising two different 
definitions of the term "industry" within 
the same proposition when logic requires 
the use of the term "industry" in only one 
of its various definitions when used 
within one proposition. 

3. held that: 
(a) the Respondent is registered in 

respect of the cabinetmaking 
industry; and 

(b) the cabinetmaking industry is a 
subset of the building construction 
industry; and 

(c) therefore the Respondent is 
registered in respect of the 
building construction industry 

when proposition (b) wrongly and 
illogically uses two different and 
unrelated definitions of the term 
"industry" interchangeably within the 
same proposition. Since proposition (b) is 
invalid it follows that proposition (c) 
[which is based on invalid proposition 
(b)] is itself invalid. 
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4. to the extent, if at all, that the definition of 
"industry" contained in the Act is 
applicable to union constitutional rules 
the Commission ought to have held that 
the Respondent is a vocational union 
registered in respect of the cabinet- 
making industry and not an industry 
union registered in respect of the building 
construction industry. 

5. wrongly assumed that the purpose of the 
application was to give the Respondent 
"industrial coverage" of cabinetmakers 
employed on building construction 
sites. 

6. wrongly assumed that the Furniture 
Trades Industry Award No. 6 of 1984 did 
not give the Respondent "industrial 
coverage" of cabinetmakers employed on 
building construction sites. 

7. misconstrued the purpose of the 
application in that it was wrongly held 
that the application before the 
Commission ". . . can be seen as an 
application for award coverage to be 
extended to cabinetmakers within the 
building construction industry" when in 
fact the application was an application 
for the Respondent to be joined as a party 
to the Building Trades Construction 
Award No. 14 of 1978 and to thereafter 
vary that award. 

8. having wrongly found that the 
Respondent could be joined as a party to 
the Building Trades Construction Award 
No. 14 of 1978, then failed to give any 
separate consideration to the question of 
whether the Respondent should be joined 
as a party to the award when it was 
required, in the proper exercise of its 
discretion, to give consideration to that 
question. 

9. decided to join the Respondent to the 
Building Trades Construction Award No. 
14 of 1978 without giving any 
consideration to the Wage Fixing 
Principles of the Commission and 
thereby failed to take into account the 
said Principles. 

10. decided to join the Respondent to the 
Building Trades Construction Award No. 
14 of 1978 contrary to the Wage Fixing 
Principles of the Commission and 
thereby failed to give effect to the said 
Principles. 

11. purported to make findings of fact when 
there was no evidence on oath or 
affirmation upon which it could make 
any such findings: contrary to section 
33(l)(e) of the Industrial Relations Act 
1979. 

12. proceeded to hear the application when 
there was no evidence that the same had 
been served on the named parties to the 
award or in accordance with the 
directions of the Chief Commissioner 
and when notice of the same had not been 
published in the Industrial Gazette. 

The original application was contained at pages 5 
and 6 (A.B.) and in its material parts asserts that an 
application for an order pursuant to section 38 was 
applied for "adding the applicant and the classification 
cabinetmaking as a party to the Building Trades 
Construction Award of 1978" (hereinafter called "the 
award"). 

In addition, it recites:— 
The grounds on which the application is made is 

that the applicant has an award and constitutional 
coverage of a significant number of employees in 
the building construction industry and if the 
application is granted it is expected to see a 
substantial reduction in the number of 
demarcation disputes between cabinetmakers and 
carpenters. 

The decision of the Commission in application No. 
265 of 1985 determined that the Building Trades 
Construction Award has no application in the cabinet- 
making trade. 

Section 7 defines "industry" as follows:— 
"industry" includes each of the following— 

(a) any business, trade, manufacture, 
undertaking, or calling of employers; 

(b) ... 
(c) any calling, service, employment, 

handicraft, or occupation or vocation of 
employees, whether or not, apart from 
this Act, it is, or is considered to be, 
industry or of an industrial nature, and 
also includes— 

(d) a branch of an industry or a group of 
industries; 

Section 38 provides as follows:— 
(1) The parties to proceedings before the 

Commission in which an award is made, other 
than the Council, the Confederation, the Mines 
and Metals Association and the Minister, shall be 
listed in the award as the named parties to the 
award. 

(2) At any time after an award has been made 
the Commission may, by order made on the 
application of— 

(a) any employer who, in the opinion of the 
Commission, has a sufficient interest in 
the matter; 

(b) any organization which is registered in 
respect of any calling mentioned in the 
award or in respect of any industry to 
which the award applies; 
or 

(c) any association on which any such 
organization is represented, 

add as a named party to the award any 
employer, organization or association. 

(3) ... 
It was agreed by both Counsel that paragraphs 9 and 

10 of the grounds of appeal were somewhat premature, 
and they were not in the end vigorously pressed; 
correctly in our opinion. 

Observations. 
The United Furniture Trades Industrial Union of 

Workers, WA (hereinafter referred to as "UFTU") 
constitution rule, rule 2(a) and (b), provides:— 

(a) The Union shall consist of an unlimited 
number of qualified tradesmen and 
apprentices and other persons, males or 
females, tradesmen or not, qualified or not, 
employed or usually employed or desirous of 
being employed as follows: piano and/or 
piano player makers, repairers and tuners, 
organ makers and/or repairers, makers and/or 
repairers of gramophones, and all other 
musical instruments of which wood forms a 
part. 

(b) Clock case makers and/or repairers of which 
wood forms a part, makers of sewing machine 
stands of wood, makers of wireless instrument 
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cases or cabinets of wood, billiard table 
makers and fitters, wood mantelpiece makers, 
overmantel makers, cabinet makers, chair 
makers, couch makers, veneer makers in 
furniture factories, wood turners, wood 
carvers, upholsterers (including upholsterers 
of tubular steel furniture), bedding makers, 
wire mattress makers, picture frame makers, 
bamboo, pith, cane and wicker workers, baby 
carriage makers, French polishers, enamellers 
of furniture and spraying machine operators 
engaged in the manufacture and/or repair of 
furniture and assembl of furniture, 
estimators of furniture 01 iy description, 
carpet and linoleum planners and cutters and 
measurers and carpet sewers, soft furnishing 
makers of all descriptions and including 
without limitation thereof makers of curtains, 
drapes, loose covers, bedspreads and jabos, 
iron bedstead makers, metal furniture makers 
of all descriptions and makers of tubular steel 
furniture (except such pe* is employed as 
chromium and/or elect platers and/or 
polishers) and Designers ,jt furniture of all 
descriptions. 

The Furniture Trades Industry Award No. 6 of 1984 
which is contained at 65 WAIG 405 in its scope clause. 
Clause 4, reads as follows:— 

This award shall apply to the industries as 
carried on by representative employers referred to 
in Schedule "A" to this award and the employees of 
employers engaged in those industries and 
classified in Clause 8. — Wages of this award. 

The constitution rule of The Construction, Mining 
and Energy Workers' Union of Australia — Western 
Australian Branch in the Eligibility for Membership 
rule provides as follows:— 

1. The Union shall consist of an unlimited 
number of persons employed, or usually 
employed in the State of Western Australia 
as:— 

Carpenters and/or joiners (including 
ships' carpenters and joiners, carpenters 
employed on jetties, and wharves, dams 
and bridges) and joinery assemblers and 
roof tile fixers, 
and 
Bricklayers, stoneworkers, stonemasons, 
marble masons 
and 
Stone, marble or slate polishers, stone, 
marble or slate machinists and stone, 
marble, or slate sawyers and labourers in 
the industry of monumental masonry, 
and 
Foremen, sub-foremen or apprentices to 
or in any of the foregoing trades provided 
that no foreman tradesman or sub- 
foreman tradesman (except acting 
foremen tradesmen or acting sub- 
foremen tradesmen) who is eligible for 
membership of The Foremen 
(Government) Industrial Union of 
Workers, WA as at the 11th day of 
December 1986 shall be eligible for 
membership of the Union 
and 
Such other persons who have been 
elected Officers of The Western 
Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial 
Union of Workers or were employed by 
that Union as at the date of registration of 

this Union except such persons who are 
eligible for membership of the Federated 
Clerks' Union of Australia Industrial 
Union of Workers, WA Branch as at the 
11th day of December 1986 and whose 
major and substantial duties are 
clerical. 

2. The Union may admit to membership any 
officer or employee of The Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia as at the date of registration 
of this Union and shall admit to membership 
any person who is employed, or usually 
employed in the State of Western Australia 
including all islands bounding the whole 
coastline of the State in any of the following 
capacities: 

Engine drivers, steam boiler and gas 
producer firemen, trimmers or fuelmen in 
power houses, engine cleaners, greasers, 
boiler cleaners, crane drivers, dynamo 
attendants in power houses, stationary 
motor drivers, electric power sub-station 
attendants, power house switchboard 
attendants, electric locomotive drivers, 
railway shunters, railway car and wagon 
examiners (not being tradesmen) and 
railway messengers. Provided that, in 
respect of the vocations referred to in 
paragraph 2 hereof, employees of the 
Western Australian Government 
Railways Commission and persons 
eligible for membership of the Coal 
Miners Industrial Union of Workers of 
Western Australia employed in the coal 
mining industry within the State of 
Western Australia shall not be eligible for 
membership of the Union. 

3. Subject to paragraphs 1 and 2 of this rule, 
elected officers and employees of the Union 
shall be eligible for membership thereof 
except such persons who are eligible for 
membership of the Federated Clerks' Union 
of Australia Industrial Union of Workers, WA 
Branch as at the date of registration of the 
Union and whose major and substantial 
duties are clerical. 

4. A person shall not be a member of the Union 
who is not a worker except in the capacity of an 
honorary member or a member who or whose 
personal representative is eligible to some 
financial benefit or assistance under the rules 
of the Union whilst not being a worker. 

That rule does not cover cabinetmaking. 

The Building Trades Construction Award No. 14 of 
1978 in the scope clause provides:— 

This award shall apply to all: 
(1) employees usually employed on or 

employed as casual employees on 
construction work as defined in Clause 7. — 
Definitions of this award in any of the callings 
set out in Clause 8. — Rates of Pay of this 
award and who are employed in the building 
construction industry; and 

(2) apprentices usually employed on con- 
struction work as defined in Clause 7. — 
Definitions of this award and taken to any of 
the trades to which this award relates and who 
are employed in the building construction 
industry; and 

(3) employers employing those employees 
and/or apprentices; and 
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(4) principal contractors and project 
managers referred to in Clause 30. — 
Amenities of this award for the purposes only 
of that clause. 

Clause 7 contains definitions, and in subclause (3) it 
defines "construction work" to mean:— 

(a) all work "on-site" in connection with the 
erection, repair, renovation, maintenance, 
ornamentation or demolition of buildings or 
structures; or 

(b) all work which the union and the employer 
concerned agree is construction work but only 
if the agreement is approved by the Board of 
Reference; or 

(c) all work which, in default of an agreement as 
aforesaid, is declared by the Board of 
Reference to be construction work. 

It seemed to be common ground with Counsel that 
the definition of "industry" in section 38 was not that 
contained in paragraph (c) of the definition of 
"industry" in section 7. 

This was because of the specific reference to "calling" 
in section 38(2)(b) which is the same word which 
commences the definition of "industry" in paragraph 
(c) of section 7. 

It is noteworthy, however, that section 38(2)(b) does 
not make any reference to the words "service, 
employment, handicraft, or occupation or vocation of 
employees" which are also part of the definition of 
"industry" as contained in paragraph (c) of section 7 of 
the Act. 

Nonetheless, it would appear that there is a clearly 
expressed contrary intention that the definition 
contained in section 7 should not apply at least in its 
entirety to section 38(2)(b). This is because of the 
following rules:— 

(1) In the event of a conflict between two 
sections in an Act, the later section prevails, 
although that is a rule of last resort. 

(2) In statutory interpretation where a word is 
used consistently in legislation it should be given 
the same meaning consistently. However, where 
the legislature could have used the same word but 
chose to use a different word, the intention was to 
change the meaning [see Registrar of Titles (WA) v. 
Franzon (1976) 50 ALJR 4 at 6 per Mason J. and see 
Scott v. Commercial Hotel Merbcen Pty Ltd (1930) 
VLR25]. In addition, all definitions of the meaning 
of words or phrases used in legislation are to be 
read either expressly or implied as subject to the 
qualification "unless the contrary intention 
appears" [see the approach taken by Burt J. (as he 
then was) in Duperouzel v. Cameron (1973) WAR 
181], 

In this case, one does not require to apply "the 
later section" rule. There is a clear contrary 
intention expressed so that the meanings to be 
attributed to "industry" in section 38 is different 
from the meaning contained in section 7, as we will 
demonstrate in more detail later in these reasons. 

The word "includes" as a general rule is used to 
expand the ordinary meaning of the word and is 
sometimes equivalent to the words "mean and 
include". 

That latter meaning is a clear meaning which the 
section 7 definition of "industry" applies in our opinion 
to the word "includes". 

Section 38 empowers the Commission to add as a 
named party to an award any employer, organisation or 
association. 

However, the Commission may only make an order 
to that effect "on the application of any organisation 
which is registered in respect of any calling mentioned 
in the award or in respect of any industry to which the 
award applies. 

To determine, in relation to what an organisation is 
registered, whether a calling or industry, one must look 
at the rules of the organisation. 

It was submitted in this instance, and it is quite clear 
from their rules, that both organisations are registered 
in respect of callings, at least insofar as it is relevant to 
this appeal. 

What was submitted here was that the word 
"industry" in section 38(2)(b) had the meaning 
attributed to it in Parker's Case 6 WAIG 377 and in 
paragraph (a) of the definition of"industry" in section 7, 
because the word "calling" had been used elsewhere. 

In ABLF v. Hamersley Iron Pty Ltd 60 WAIG 621 at 
622, Wallace J. made reference to the meaning of section 
38(2)(b):— 

In section 38(2)(b), however, the appellant union 
would have to be registered by reference to any 
calling mentioned in the agreement or by reference 
to any industry to which that agreement applies.. 
The appellant union is and always has been 
registered as engaged in the builders' labourers' 
industry and it does not wish to resile therefrom. 

What happened there was that the union was found 
to be registered in respect of the building industry, not 
the mining industry, although a rigger (which was the 
calling in dispute), first of all had to be a labourer as 
defined under the ABLF rules in any event. 

It is quite clear that the word "industry" is meant to 
have a different meaning through the use of the single 
word "calling", and, in addition, that the meaning of the 
word "industry" is further restricted in section 38(2)(b) 
as is the word "calling", because those words are not 
only used, but the word "calling" is qualified by the 
addition of the words "mentioned in the award" and the 
word "industry" is similarly qualified by the addition of 
the words "to which the award applies". In other words, 
the Commission, in the course of exercising its 
discretion under section 38(2)(b), is restricted to the 
consideration of two limited notions "calling" and 
"industry" and only those to which the award applies. It 
is clear from a reading of the Building Trades 
Construction Award No. 14 of 1978 that the calling 
"cabinetmaker" or any other calling in respect of which 
the respondent union is registered is not contained in 
the award. 

It was submitted by Mr Jackson that the words "with 
respect to" in section 38(2)(b) should be given a wide 
meaning and he cited to us SG1C (Qld) v. Rees (H.C.) 26 
ALR 341. In that case. Mason J. with whom Gibbs and 
Aickin JJ. agreed, said that the words "in respect of 
have the widest possible meaning of any expression 
intended to convey some connection or relation 
between the two subject matters to which the words 
refer, but the meaning to be ascribed to "in respect of 
depends very much on the context in which it is found. 
We agree that the words should be given a wide 
meaning. 

It was submitted by Mr Jackson that because of the 
wide meaning to be ascribed to the words "in respect of, 
those words in section 38(2)(b) meant that if there was 
coverage by a union of an employee employed in an 
industry to which the award applies, then it was 
registered in respect of any industry to which the award 
applied. In addition, he submitted that because of the 
definition of "industry" in section 7 and since 
cabinetmaking was a branch of the industry involved 
then it was an industry for the purposes of section 
38(2)(b). Mr Sehapper. however, pointed out that this 
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would cause an illogical conclusion to be reached, and 
he illustrated this submission with an example of a 
cabinetmaker employed by a mining company. 

In WA Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers v. Terry 
Glover Pty Ltd 50 WAIG 704 the question of 
interpretation of an "industry" for award purposes was 
dealt with. That is the question which arises here. BurtJ. 
(as he then was) said, at page 705:— 

Each and every award must relate to an industry 
and what the industry is, is in every case primarily a 
question of construction of the particular award. It 
may be that the question is not only primary but 
finally a question of construction, and it may be 
that the award as a matter of construction fails to 
give the final answer and requires for that purpose 
that findings of fact be made. 

An award if made in terms "to relate to the ship- 
building industry" would be of the first-mentioned 
kind. An award expressed to relate, as the one 
under construction here is expressed relate, to "the 
industries carried on by the respondents set out in 
the schedule attached to this award" is of the other 
kind. In such a case the industry to which the award 
relates cannot be made known without definition 
of the industries carried on by the respondents. 
And this is necessarily a question of fact. 

In HEIU v. WA Cleaners and Caretakers Union 61 
WAIG 609, Burt J. said at page 610:— 

The "common object" idea spoken of in Parker's 
case is used to identify an industry for the purpose 
of ascertaining the coverage of an award in a case 
in which the award does not in terms identify that 
industry. There is no room for the application of 
that idea to the construction of the eligibility rule of 
an industrial union when that rule does upon the 
construction of the words used identify the 
industry with respect to which the union is 
registered. When the rule does that, as in my 
opinion this rule does, it is then simply a question 
of fact as to whether a particular person is 
employed within it. 

In the Shopfitter's Case (ABLE v. Heyring Pty Ltd 68 
WAIG 683 at 684) the Full Bench dealing with the 
Building Construction Award, as it then stood, 
held:— 

In the present instance, the Award is expressed to 
apply to those employed "in the building 
construction industry carried on by the employers' 
named in the Schedule attached to this Award". It 
is not limited simply to the industries carried on by 
the Respondents. The emphasis is on the building 
construction industry rather than an industry 
defined by the nature of the undertaking of the 
named respondents. In our view the named 
respondents should therefore be considered only 
as examples or representatives of the building 
construction industry in much the same way as was 
considered to be the case in Donovan's case (supra) 
and Flood's case (supra). 

This Award is to be contrasted with the Building 
Trades Award considered in Glover's case (supra). 
That Award made no mention of an industry other 
than by reference to the industry carried on by the 
named Respondents thereto. This Award makes 
specific reference to the building construction 
industry albeit as carried on by named 
respondents. However, some of the named 
respondents to the Building Trades Award are also 
named as respondents to the instant Award and if 
the scope of that Award was to be governed by the 
work of those respondents there would be potential 
for overlapping. 

That last case is of limited assistance today, having 
regard to the alteration in the scope clause of the subject 
award. 

It was submitted by MrSchapper that the respondent 
union, UFTU, already has industrial coverage because 
a construction allowance is paid under the Furniture 
Trades Award No. 6 of 1984 on construction sites to 
cabinetmakers. That would not seem to us to be a 
consideration directly apposite to the matters in issue 
here. 

Issues and Conclusions. 
We now turn to a consideration of these questions. 

The award applies to more than an industry as such (see 
Clause 3. — Scope). It applies:— 

(1) To employees employed on construction 
work as defined in Clause 7. 

(2) Employees employed in any of the callings 
set out in Clause 8. — Rates of Pay (which does not 
include cabinetmakers) (our underlining). 

(3) Employees who are employed in the 
building construction industry. 

All of those three conditions must be complied with 
before the award has coverage. 

The industry, in this case, is "the building 
construction industry" as mentioned in the scope 
clause. That is determinable primarily as a question of 
construction of the award [see Glover's Case (op. cit.)\. 
However, the award as a matter of construction fails to 
give the final answer and for that purpose findings of 
fact need to be made as to what constitutes the building 
construction industry. It fails to give the final answer 
because it merely describes building construction 
industry. It is, however, a clause of the first type referred 
to in Glover's Case (op. cit.). In other words, it refers to 
the first type of scope clause where the construction of 
the award determines the industry to which the award 
applies. 

What must be borne in mind in relation to this appeal 
is that the primary concern of the Commission under 
section 38 is with the award. 

Firstly, it is seif-evident, because of the callings 
mentioned in the subject BuildingTrades Construction 
Award, that the respondent UFTU is not registered in 
respect of any of those callings, given that the words "in 
respect of widely as they are interpreted, cannot assist 
when the callings mentioned in the award do not 
appear in the rules of the organisation. We say that 
because it is the rules which evidence the calling in 
respect of which an organisation is registered [see 
section 55(2)]. In addition, the rules are those things 
which evidence the industry or industries in respect of 
which the applicant organisation is registered. 
However, the most pertinent matter is: what is the 
industry to which the award applies? 

We agree that "industry" in section 38(2)(b) takes on 
the meaning of "the industry carried on by the 
employer". One then looks at the scope clause to 
determine the industry to which the award applies. 

In this case, because of the way the scope clause is 
phrased, applying Glover's Case (op. cit.) and HEIU v. 
WA Cleaners and Caretakers Union (op. cit), what the 
industry is, is primarily a question of construction of the 
award. Upon the construction of the words, the scope 
clause does identify the building construction industry. 
That, of course, is not the same as "construction work" 
as defined in the award, because employees usually 
employed on construction work must also be employed 
in the building construction industry before the award 
applies, as the scope clause expresses. 

Thus, in order to identify the "building construction 
industry" in this case, not only is construction of the 
award involved, but findings of fact to enable the 
industry to be identified. 
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We would observe that it was submitted that Salmon 
C. found that cabinetmakers were not employed in the 
building construction industry (see UFTU v. 
WACJBSIJ 65 WAIG 2300 at 2305). However, what 
Salmon C. in fact said was that: 

Of course if follows that since cabinet-makers do 
not become joiners in the circumstances 
mentioned, neither the Building Trades Award nor 
the Building Trades (Construction) Award has 
application to them. 

However, that finding related to the calling in the 
award, and does not assist the appellant's case here. 

We should add that we are of opinion that the "or" in 
section 38(2)(b) is disjunctive in its meaning (see section 
3 and section 17 of the Interpretation Act 1984). 

The obvious effect of section 38(2)(b) is that it enables 
the Commission to add any organisation as a named 
party where it has sufficient connection with the award. 
It has that sufficient connection if it is registered in 
respect of any calling mentioned in the award. 
Alternatively, it has sufficient connection if it is 
registered in respect of any industry to which the award 
applies. Having regard to that very plain wording, one 
cannot expand the meaning of the words "in respect of 
any industry" to hold that if an organisation is 
registered in respect of the calling of an employee who is 
employed in the industry in the Parker's Case sense of 
that word, then that organisation is registered in respect 
of an industry to which the award applies. That is 
particularly controverted in this case as in most cases 
where the award contains a reference to both industry 
and calling, as factions which govern the application of 
an award. In other words, the first rule of construction in 
Glover's Case (pp. cit.) applies. That is because the 
industry is not defined by the industry/industries 
carried on by named respondents. Thus, the industry 
can be ascertained by construction of the scope 
clause. 

Thus, the Commission at first instance, can consider 
whether to exercise its discretion pursuant to section 
38(2)(b) and must decide whether the respondent union 
is registered in respect of an industry to which the award 
applies. It is not registered in respect of an industry to 
which the award applies, the industry being the 
building construction industry. The plain words of its 
rules show that. It is registered in repect of particular 
callings, and not in respect of the building industry. 

Thus, the following reasoning, in our opinion, 
applies:— 

(1) The respondent is not registered in respect of 
a calling to which the award applies. 

(2) The word "industry" in section 38(2)(b)(ii) is 
definable by paragraph (a) of the definition in 
section 7 of the Act and means the same. It has a 
limited definition confined to the scope clause of 
the award also. 

(3) The industry to which the award applies is, in 
this case, the building construction industry. 

(4) The respondent union is not, because it is not 
registered in respect of a calling to which the award 
applies, entitled to be added as a party to the 
award. 

(5) The respondent union is not registered in 
respect of an industry as defined in section 7, 
definition (a) of industry, or the Parker's Case (op. 
cit.) notion of "industry", but in respect of' 
callings. 

(6) It cannot be said that the words "in respect 
of in section 38(2)(b) allow the respondent to be 
held to be registered "in respect of the building 
construction industry, because it is registered in 
respect of the calling of cabinetmaker who is 
employed in the building construction industry. 

That substitutes, in effect, the word "calling" for the 
word "industry" in the second part of section 
38(2)(b) and therefore distorts the meaning of 
"industry". There is a distinct separate reference to 
"calling" and a distinct separate reference to 
"industry" in section 38(2)(b). This separation and 
distinction is emphasised by the use of the 
disjunctive word "or". The language is plain. 

(7) In addition, it might be said that the calling 
of "cabinetmaker" designates a branch of an 
industry [see paragraph (d) of the definition of 
industry in section 7], Thus, because the calling of 
"cabinetmaker" is one in respect of which the 
respondent is registered, it is registered in respect of 
the industry to which the award applies, because, 
by definition, an industry means a branch. 

(8) In our opinion, on the statutory principles we 
have mentioned above, the statute manifests a 
clear intention to limit the meaning of'industry" to 
definitions (a), (b) or(d) in section 7, as it applies in 
section 38(2)(b) to awards. 

(9) In our opinion, the word "calling" has its 
own meaning in section 38(2)(b) and does not 
mean "industry", nor does it therefore lend itself to 
any further definition as a branch of an industry. 
The section does not paraphrase definition (c) in 
section 7 which it would have if it were intended to 
apply that definition. It deliberately uses the sole 
word "calling", the word used in the award, to mean 
"calling" and not "industry". Indeed, the scope 
clause uses both words plainly in the meanings of 
"calling" and "industry" as we have described the 
latter words meaning above. Thus, in our opinion, 
section 38(2)(b) does not use the word "industry" to 
mean "a branch of an industry" when the branch is 
identified by a calling. That is because "industry" 
in section 38(2)(b) cannot be defined by "calling". 
Put shortly, the plain use of the two words in 
section 38 excludes any meaning of "branch of 
industry" being attributed to the word "industry''.^ 

fortiori, a branch of an industry cannot be 
identified by calling. 

Thus, the respondent cannot be said to be registered 
in respect of a branch of an industry, and thus, an 
industry to which the award applies. 

It follows that there is no power in the Commission to 
add the respondent union as a party to the award. We 
say that not because the discretion was wrongly 
exercised, although in the end it may have been, but 
because no power exists or existed in the circumstances. 
The appeal is made out. We also refer to what Brinsden 
P. said in FMWU v. HSOA and Others 65 WAIG 2033 at 
2034:— 

It is trite to say that in giving reasons for its 
decision, the Full Bench or any Court for that 
matter, cannot be expected to refer to each portion 
of the evidence nor should it be expected to refer to 
every reason advanced in argument as to why a 
certain course of conduct should be adopted. 
Indeed it may not be necessary to do any more than 
to refer to one reason for refusing to adopt a course 
of conduct if that reason by itself is sufficiently 
important to justify refusal. 

The decision at first instance will be quashed. 
Order accordingly. 

Appearances: Mr D.H. Schappcr (of Counsel) on 
behalf of the appellant. 

Mr LA Jackson (of Counsel) on behalf of the 
respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
The United Furniture Trades Industrial Union 

of Workers, WA. 
No. 720 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT. P.J. SHARKEY ESQ 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER O.K. SALMON 

25th day of August 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 13th day of July 1989 and having heard Mr 
D.H. Schapper (of Counsel) on behalf of the appellant 
and Mr L.A. Jackson (of Counsel) on behalf of the 
respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 7th day of August 1989, wherein the Full Bench 
unanimously quashed the decision at first instance, it is 
this day, the 7th day of August 1989, ordered that the 
decision of the Commission at first instance be 
quashed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

D. Neil 
and 

The Hon Minister for Community Services 
No. 614 of 1989. 

The Civil Service Association of 
Western Australia (Incorporated) 

and 
The Hon Minister for Community Services. 

No. 615 of 1989 
BEFORE THE FULL BENCH: 

THE PRESIDENT. P.J. SHARKEY ESQ 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.F. GREGOR. 
20th day of June 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 20th day of June 1989 and having heard 
Mr K. Dodd on behalf of the applicants and Mr A. 
Caccamo on behalf of the respondent and the parties 
having agreed that the matter be dismissed, and the Full 
Bench having delivered judgment on the 20th day of 
June 1989 wherein the Full Bench unanimously 
dismissed the appeal, it is this day the 20th day of June 
1989, by consent, ordered that appeals 614 and 615 of 
1989 be dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

The Federated Miscellaneous Workers' Union of 
Australia. Hospital Service and Miscellaneous, 

WA Branch 
and 

BP Refinery (Kwinana) Pty Ltd. 
No. 557 of 1988. 

BEFORE THE FULL BENCH: 
HIS HONOUR THE PRESIDENT, P.J. SHARKEY 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER J.A. NEGUS. 

8th day of December 1988. 

Order. 
THIS matter having come on for hearing before the Full. 
Bench on the 8th day of December 1988 and having 
been advised by Mr J. McGinty on behalf of the 
applicant that the union did not wish to proceed with 
the appeal, and advised by Ms P. Bentley on behalf of 
the respondent that the respondent had no objection to 
the withdrawal, and the Full Bench having concurred 
with the wishes of the parties, it is this day, the 8th day of 
December 1988 ordered the appeal be withdrawn. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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FULL BENCH — 
Appeals against Decision of 

Industrial Magistrate — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84, 

Owners of Johnston Court Strata Plan 
and 

Ana Dumancic 
No. 656-658 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

COMMISSIONER O.K. SALMON 
COMMISSIONER C.B. PARKS. 

30th day of August 1989. 
Appeal — breach of award — Cleaners and Caretakers 

Award 1969 — contraventions proven and 
penalties imposed — applications amended by 
Industrial Magistrate to reflect true defendant — 
Justices Act relied on to amend name of defendant 
— Strata Titles Act 1966 — corporate body, not 
council of owners employers of respondent — 
misnomer by respondent — amended defendant 
had opportunity to answer complaint — appeal 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal against the decision 
of His Worship, the Industrial Magistrate, given on 13 
April 1989 in matter No. 706 of 1988. 

The grounds of appeal, as amended, were as 
follows:— 

1. The Learned Industrial Magistrate was wrong 
in law and/or in the exercise of his discretion 
in substituting the Owners of Johnston Court 
Strata Plan 5493 as the Defendant in the com- 
plaint in lieu of the Council of Owners of 
Johnston Court. 

2. The Learned Industrial Magistrate was wrong 
in law and in fact in substituting the Owners of 
Johnston Court Strata Plan 5493 in that there 
was no evidence before the Court proving that 
the said substituted Defendant (Appellant) 
was the employer of the Respondent at any 
time. 

3. The Learned Industrial Magistrate was wrong 
in law and in fact in finding that the sub- 
stituted Defendant namely the Owners of 
Johnston Court Strata Plan 5493 was the 
employer of the Respondent prior to 14 
April 1986. 

4. The Learned Industrial Magistrate was wrong 
in law in applying the provisions of the by- 
laws promulgated under the Strata Titles Act 
on the basis that there was no evidence before 
him of the specific by-laws relating to the sub- 
stituted Defendant in circumstances where 
the issue of the application of by-laws only 
became relevant after His Worship had in the 
course of his decision substituted that Defen- 
dant, such that the substituted Defendant was 
denied any opportunity of giving evidence on 
the issue of by-laws. 

5. The Learned Industrial Magistrate was wrong 
in law and in fact in finding the Council of 
Owners of Johnston Court were agents for the 
Owners of Johnston Court Strata Plan 5493. 

6. The Learned Industrial Magistrate was wrong 
in law in making any findings in respect of the 
period prior to 16 April 1986. (Amended in 
appeal book by leave). 

7. The Learned Industrial Magistrate was wrong 
in law in refusing to make any set offs against 
the alleged underpayments for benefits 
received by the Respondent in the form of 
accommodation, electricity and telephone 
charges and the like. 

8. The Learned Industrial Magistrate was wrong 
in law and in fact in finding an underpayment 
of wages in circumstances where the evidence 
was so unsafe and unsatisfactory that His 
Worship was not able to make any calculation 
of the quantum of the said underpayment. 

In the course of the proceedings, Mr D. Clyne who 
appeared for the appellant withdrew grounds of appeal 
Nos. 7 and 8, so that there is no requirement to find in 
relation to them. 

Complaint No. 706 of 1988 alleged that, as amended, 
on 16 April 1986 the Owners of Johnston Court Strata 
Plan 5493, being a party bound by Award No. 12 of 1969. 
committed a breach thereof in that the defendant failed 
to pay the complainant the award wage of a caretaker 
pursuant to the award. 

Complaint No. 706 of 1988 was amended by the 
deletion of the words "between/on the 31st day of 
August 1982 and the 25th day of February 1987 at 
Fremantle" and the substitution for them with initials 
beside them of the words "on the 16th April 1986". 

The complainant of course in each matter was the 
respondent in these proceedings, Ms Ana Dumancic 
who at all material times was employed as a 
caretaker. 

Complaint No. 707 of 1988 alleges that "the Owners of 
Johnston Court Strata Plan 5493 committed a number 
of breaches of the award by failing to allow the 
complainant to take her annual leave accrued to 1 July 
1982, 1983, 1984, 1985 and 1986 respectively". 

The complainant alleges that these events occurred 
between 1 September 1982 and 25 February 1987 at 
Fremantle. 

Complaint No. 707 of 1988 alleges that the Council of 
Owners of Johnston Court, being a party bound by 
Award No. 12 of 1969, committed a breach thereof in 
that the defendant failed to allow the complainant to 
take annual leave pursuant to Clause 8. 

Complaint No. 708 of 1988 alleges that the Owners of 
Johnston Court Strata Plan 5493, being a party bound 
by Award No. 12 of 1969, has committed a breach 
thereof in that the defendant failed to pay the complain- 
ant her accrued holiday pay on termination pursuant to 
Clause 8. 

We should add that the defendant named in com- 
plaint No. 707 of 1988 is "the Council of Owners of 
Johnston Court". In the other three complaints the 
words "Council of have been deleted and there 
appears to be initialling at the side. It was suggested by 
Ms Payne of Counsel that this amendment was made by 
His Worship. 

The subject award which appears in copy form at 
page 138 of the appeal book (hereinafter referred to as 
"A.B.") is the Cleaners and Caretakers Award 1969 
(being Award No. 12 of 1969). 

It contains the following Clause 3. — Area and 
Scope:— 

This award shall apply to all workers in the 
callings set out in Clause 22. — Wages of this award 
in the industries carried on by the respondents: 
Provided however that it shall not apply to any 
worker who carries out the duties of a verger, nor to 



any worker covered by any other award or 
industrial agreement in force on 7 November 
1969. 

Section 83 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act") is a 
section which prescribes for the Industrial Magistrate 
to have jurisdiction in relation to the enforcement of 
awards. 

Section 84 of the Act provides for appeals from any 
decision as defined in section 84(1) of His Worship, the 
Industrial Magistrate. 

By virtue of section 83 of the Act, any person on his 
own behalf to whom the award, industrial agreement or 
order applies, may apply in the prescribed manner to an 
Industrial Magistrate for the enforcement of the award, 
industrial agreement or order [see section 83(1 )(d)]. 

His Worship found that the contraventions or failure 
to comply as alleged proven and imposed penalties in 
each instance. 

Section 83(8) of the Act provides:— 
Unless otherwise prescribed the practice and 

procedure to be observed before an Industrial 
Magistrate shall be those observed in civil 
proceedings. 

Regulation 3 of the Industrial Arbitration (Industrial 
Magistrate's) Regulations 1980 provides:— 

Subject to the Act and to these regulations, 
proceedings before the Industrial Magistrate and 
in particular the makingof a complaint, the issue of 
a summons, the summoning of witnesses, the fees 
to be paid in relation to any matter, the taking of 
evidence, the hearing and determination of a 
complaint and the costs and allowances to parties 
and witnesses shall be, with such modifications as 
circumstances require, those prescribed by the 
Justices Act 1902-79 in respect of proceedings 
before Justices for a simple offence. 

The reasons for decision of His Worship are set out at 
pages 15-27 inclusive (A.B.). His Workship found, inter 
alia, as follows:— 

Each of the complaints name the defendant as 
The Council of Owners of Johnston Court. It was 
conceded in dosing address by counsel for the 
complainant that that description was incorrect 
and indeed counsel stated that the wrong 
defendant had been named. 

His Worship agreed with that submission and upon 
application by Counsel for the complainant to amend 
to reflect the true defendant whom she said was "the 
Owners of Joh nston Court Strata Title 5493" and in the 
face of an objection that His Worship had no power to 
make the amendment, an order to amend was nonethe- 
less made. 

Relying on regulation 3(1) of the Industrial 
Arbitration (Industrial Magistrate's) Regulations 1980 
and section 83(8), and referring to the Justices Act, 
section 46, section 47 and section 48, each of which 
reads as follows:— 

Section 46: No objection shall be taken or 
allowed to any complaint, or to any summons or 
warrant to apprehend a defendant issued upon any 
complaint, for any alleged defect therein, in 
substance or in form, or for any variance between it 
and the evidence in support thereof, and any such 
variance shall be amended by order of the justices 
at the hearing. 

Section 47: If any such variance appears to the 
justices to be such that the defendant has been 
thereby deceived or mislead, they may, and at the 
request of the defendant shall, upon such terms as 
they think fit, adjourn the hearing of the case to 
some future day, and in the meantime may commit 

the defendant, or discharge him upon recognis- 
ance for his appearance at the time and place to 
which the hearing is adjourned. 

Section 48: Every order for the amendment of a 
variance shall be entered on the proceedings of the 
justices, and a minute thereof, if required, shall be 
given to the party against whom it was made. 

And referring to various authorities, in particular, 
Kennedy Allen The Justices Act Queensland (3rd Edition) 
The Law Book Co Ltd pages 133 and 124, and Crothers 
v. Sheil 7 ALJ 199, His Worship held [see page 24 (A.B.)], 
taking into account the provisions of the Strata Titles 
Act and the by-laws that the Council of Owners of 
Johnston Court are agents of the Owners of Johnston 
Court Strata Plan 5493. Thus, in his view, the provisions 
of the Justices Act enabled him to amend the name of 
the defendant from "the Council of Owners of Johnston 
Court" to "the Owners of Johnston Court Strata Plan 
5493" in respect of each of the complaints and this was 
cited by the decision of Crothers v. Sheil (op. cit). 

He also held that the Owners of Johnston Court 
Strata Plan 5493 was the employer of Ms Dumancic 
throughout the entire period of her employment 
although in the beginning real estate agents, namely 
Gill-Boine acting on their own behalf had engaged her 
as a caretaker. 

In the end His Worship found the complaints all 
proven. 

The Strata Titles Acts 1966 and 1985. 
The above Acts are material to a determination of this 

appeal. There was a Strata Titles Act 1966 which was 
repealed by the Strata Titles Act 1985 which in turn was 
amended by the Strata Titles Act Amendment Act 
1986. 

Section 3 of the Strata Titles Act 1985 defines 
"Council" to mean "the council of a strata company 
constituted or deemed to have been constituted under 
this Act". 

Strata company is defined to mean "a body corporate 
constituted under section 32". Section 32 provides:— 

(1) Upon the registration of a strata plan, the 
proprietors from time to time shall constitute the 
strata company by the name of "The Owners of (the 
name of the building)" and the number of the strata 
plan allocated to it, by the Registrar of Titles, on the 
registration, and a strata company shall be a body 
corporate with perpetual succession and a 
common seal. 

(2) ... 
(3) A strata company— 

(a) is capable of suing and being sued; 
(b) shall be regulated in accordance with this 

Act and the by-laws in force in respect of 
that strata company; 

(c) is not subject to the Companies (Western 
Australia) Code; and 

(d) may do and suffer all things that bodies 
corporate generally may, by law, do and 
suffer and that are necessary for or 
incidental to the purposes for which a 
strata company is constituted. 

Section 33(1) provides:— 
Where the proprietors of the lots the subject of a 

strata scheme are jointly entitled to take 
proceedings against any person or are liable to 
have proceedings taken against them jointly (any 
such proceedings being proceedings for or with 
respect to common property), the proceedings may 
be taken by or against the strata company and any 
judgment or order given or made in favour of or 
against the strata company in any such 
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proceedings shall have effect as if it were a 
judgment or order given or made in favour of or 
against the proprietors. 

Section 35 prescribes the duties of strata companies. 
Section 37, section 38 and section 39 provide for the 
powers. 

By virtue of section 44 it is prescribed that:— 
(1) The functions of a strata company shall, 

subject to this Act and any restriction imposed or 
direction given at a general meeting, be performed 
by the council of the strata company. 

(2) The council of a strata company shall be 
constituted and shall perform its functions in 
accordance with and in the manner provided by 
the by-laws of the strata company. 

Section 46 provides:— 
If at any time there is no council of a strata 

company or there are insufficient members of the 
council to constitute a quorum in accordance with 
the by-laws of the strata company, the functions of 
the council may be performed by the proprietors in 
general meeting of the strata company. 

Section 42(2) deems the provisions in schedule 1 to 
the Act to be deemed to be by-laws of the strata 
company, although they may be amended in certain 
circumstances. 

Clause 8(2)(b) of schedule 1 provides:— 
The council may — employ on behalf of the 

strata company such agents and employees as it 
thinks fit in connection with the control and 
management of the common property and the 
exercise and performance of the powers and duties 
of the strata company. 

In the 1966 by-laws the following provision 
occurred:— 

The council may employ for and on behalf of the 
company such agents and servants as it thinks fit in 
connection with the control and management of 
the company proper of the exercise and 
performance of the powers and duties of the 
company. 

It was upon the basis of the Act and the by-laws that 
His Worship formed the view that the Council of 
Owners of Johnston Court was the agent of the Owners 
of Johnston Court Strata Plan 5493. 

Pages 210-223 (A.B.) contained a copy of the original 
Strata Plan 5493 and the sheets relating thereto. 

There were various copies of Minutes of Annual 
General Meetings of the Owners of Johnston Court, 
Fremantle, Strata Plan 5493 and also council meetings 
exhibited, including the following:— 

(1) Page 240 (A.B.) — Chairman of the Council 
in Minutes of 19 February 1985, item 7, contained a 
reference to collecting, car parking fees and the 
wages account varying considerably from the 
previous year. 

(2) Page 246 (A.B.) — Reference to Ana 
Dumancic. when she was out of her unit, leaving a 
note on her door stating her whereabouts. 

Submissions. 
Mr Clyne submitted that:--- 
(1) The appellant, namely the Owners of 

Johnston Court Strata Plan 5493, having been 
substituted as the defendant in lieu of "the Council 
of Owners of Johnston Court", had no opportunity 
to play any part in the trial. The joinder had not 
occurred until addresses were completed. 

(2) Crothers v. Sheil {op. cit.) was not a case in 
point. 

(3) The substitution of a new defendant was not 
a mere technical variance; it was the substitution of 
an entirely different defendant who did not take 
part in the trial but who was convicted. 

(4) His Worship was wrong in law and/or in the 
exercise of a discretion substituting the Owners of 
Johnston Court Strata Plan 5493 as the defendant. 
There was in fact no evidence before the Court 
proving that the substituted defendant was the 
employer of the respondent at any time. 

(5) The learned Industrial Magistrate was 
wrong in law in making any orders in respect to the 
period prior to 15 December 1982 and by 
amendment to 16 April 1986, because that does not 
deal with the complaint unless there is something 
in the transcript where it was re-amended. 

(6) Even if there were some common persons in 
the Council and in the Ownership, the Ownership 
is still vested in the body corporate and that is a 
different entity from the Council that directs it. 

It was submitted by Ms Payne, who appeared for the 
respondent, as follows:— 

(1) If the Justices Act 1902-79 is silent, then one 
goes to civil procedure. 

(2) Section 46 and section 48 of the Act would 
not cover a situation where, in effect, there had 
been an error in the name of a particular 
defendant, but if one were dealing with a situation 
where a new defendant is being substituted then 
the Justices Act says nothing in relation to it. 

(3) Kennedy Allen {op. cit.) at page 133 
states:— 

It is clear that, apart from the statute, justices 
cannot substitute a new party for a defendant, 
unless they weigh the irregularity, but that is 
not the approach that is adopted by a Civil 
Court in dealing with whether a new party can 
or should be substituted. 

(4) The discretion which a Court should 
exercise was referred to in McLean v. K. Case and 
C. Deignan Pty Ltd (1960) NSVVR 873, where it was 
held by Richardson J. that it was open to a 
Magistrate in the circumstances to find that a 
registered company was identical with the 
defendant who was before him, and that there was 
a mere misdescription or misnomer of a body 
corporate in legal proceedings (see page 876). 
Section 65 of the New South Wales Justices Act was 
framed, at least in 1960, in similar terms to section 
46 to section 48 of the Western Australian Justices 
Act. 

(5) Therefore, the actual corporate body was 
before the Magistrate in the proceedings and what 
occurred here was not: a misjoinder of parties but 
an effective misnomer. 

(6) If ordinary civil procedure applies because 
there is no provision in the Justices Act which deals 
specifically with changing the actual party who is 
before the Court, then the Annual Supreme Court 
Practice, 1988. at page 180. paragraph 15/6/1 assists, 
and the English order 15 is the equivalent of the 
rules of the Supreme Court rules of this State (see 
order 18):— 

Generally speaking, a court will make all 
such changes in respect of parties as may be 
necessary to enable an effectual adjudication 
to be made concerning the matters in 
dispute. 

(7) Thus, the decision by His Worship to allow 
the amendment to take place was a proper one in 
the circumstances. 

A71421/2 
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(8) Evidence before His Worship at first 
instance in relation to "the Council of Owners of 
Johnston Court" and "the Owners of Johnston 
Court Strata Plan" was used loosely and inter- 
changeably as follows:— 

In the evidence of the respondent she 
referred to the Owners of Johnston Court— 

(a) Page 41 (A.B.); 
(b) Page 45 (A.B.) — reference to cheque 

drawn on the account of Owners of 
Johnston Court; 

(c) Page 46 (A.B.); 
(d) Page 59 (A.B.); 
(e) Page 78 (A.B.): 
(0 Page 106 (A.B.): 
(g) Page 107 (A.B.) — schedule of 

duties; 
(h) Page 119 (A.B.) — evidence of Mr 

Shapcott as treasurer. 
We have read those extracts from the transcript 

and they bear out what Ms Payne submitted. In 
addition, Ms Payne referred us to exhibits as 
follows:— 

(1) Exhibit N starting on page 225 (A.B.) being 
the Minutes of an Annual General Meeting of the 
Owners of Johnston Court which took place in 
1981, and at page 228 (A.B.) where there is a 
heading "Caretaker" which says "our new and 
excellen t caretaker Ana Dumancic was thanked by 
the Chairman on behalf of all present.. 

(2) Page 230 (A.B.) being the Annual General 
Meeting of the Owners of Johnston Court which 
took place on 29 February 1984, where at page 232 
(A.B.) there was reference to the payment of the 
caretaker in line with the award. 

(3) Exhibit P on page 239 (A.B.) being Minutes 
of an Annual General Meeting of 19 February 
1985. 

(4) Exhibit R starting on page 246 (A.B.). 
(5) Exhibit T on page 251 (A.B.) being a cheque 

for wages drawn on the account Proprietors Strata 
Plan — The Owners of Johnston Court — 
Fremantle, dated 2 October 1985. 

(5) Exhibit V on page 256 (A.B.) being a 
statement of duties referred to by Mr Driver in 
evidence which starts off "The Caretaker is 
employed by the Owners Council of Johnston 
Court". 

The following submissions were made in relation to 
the Strata Titles Act:— 

(1) There was a certified copy of the Strata Plan 
and the certified copy of the Strata Plan is conclu- 
sive evidence under the provisions of the Act as to 
the existence of the corporate body. 

(2) There was also conclusive evidence as to 
whether or not there were any by-laws adopted by 
this corporate body. 

(3) There were not notations that there had been 
any amendments made to the by-laws by the 
corporate body [see exhibit M at page 210 (A.B.)]. 

(4) The 1985 Act in schedule 3, Clause 12(1), 
provides for the fact that a strata company in 
existence before the 1985 Act came into force 
should be deemed to be a company constituted 
under section 32 of the 1985 Act — (see schedule 3 
to the 1985 Act — the transitional and savings 
provision). 

It was submitted, therefore, that if one looks at the 
way the Strata Titles Act works, and the relationship 
between the Council and the Owners, there could not be 
any confusion in the minds of the parties before the 

Court that the real defendant who was there and being 
represented was in fact the Owners of the strata 
company and not merely the Council of Owners. It was 
submitted that the Council of Owners has no separate 
legal identity aside from the actual body corporate 
itself. 

The group certificate provides grounds for the 
learned Magistrate to find that "the Owners of Johnston 
Court" was the employer of the particular respondent. 
Thus, at all times, the employment was by the Owners of 
Johnston Court, and the real estate company or the 
Council acted as agents only [see page 120 (A.B.) and 
exhibit Q], 

In relation to complaint No. 707 of 1988 another 
Industrial Magistrate on one of the return dates gave the 
complainant general leave to amend. 

Findings in relation to the payment made during the 
period cannot be attacked because the complaint 
actually before His Worship merely dealt with what the 
complainant had and should have been paid during a 
two week period ending on 16 April 1986. Thus, it was 
open to and proper for His Worship to find that the sum 
of $492.30 was payable. 

It was submitted by Mr Clyne that, whilst the Justices 
Act applies, even if he were wrong in that and civil 
procedural principles applied, once the name of the 
defendant was changed then the Court will do justice 
and let the issues be joined between the right parties and 
allow them the right to be heard. That right was not here 
afforded. 

Observations and Conclusions. 
The major issue in this matter revolves around the 

substitution by His Worship of the name "The Owners 
of Johnston Court Strata Plan 5493" for the name "The 
Council of Owners of Johnston Court" and 
consequently that the former was not the employer of 
the respondent at any time. Ancillary to that, there are 
two questions to be asked:— 

(1) Was this a question of a misnomer? 
(2) Was the wrong defendant altogether the 

subject complaint? 
Those questions should be of the answer yes and no 

respectively as we will later demonstrate in these 
reasons. 

The Strata Titles Act is quite clear and, in summary, 
prescribes the following, and in our view:— 

(1) The Council of a strata company is not 
synonymous with the company. 

(2) The body of the proprietors of the company 
constitute a strata company which is a body 
corporate. 

(3) It is still the law that a company has a legal 
identity or personality apart from its shareholders. 
In similar cases to this the shareholders are in the 
same case as the proprietors. 

(4) A strata company may do and suffer all 
things which bodies corporate generally may do, at 
law. 

(5) The functions of a strata company shall be 
performed by the Council, but subject to the Act. on 
the directions of a general meeting of the 
proprietors and in accordance with the by-laws. 
The Council is elected by the proprietors to carry 
out the functions of the corporate body. 

(6) It is noteworthy that, in the absence of the 
existence or other inability of the council, the 
functions may be performed by the proprietors of 
the strata company in a general meeting. 

(7) Thus, quite clearly, the Council is the 
statutorily prescribed governing body of the 
company. It is a similar case to the board of 
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directors of a company incorporated under the 
Companies Code (WA) and accountable to the 
proprietors. 

(8) The Council could not as such employ the 
respondent. Quite clearly, on the evidence, they did 
not. The company did. There is, on reading, dear 
evidence contained in the minutes of the general 
meeting to that effect. Quite clearly too, the by-laws 
would not permit the Council to employ a person 
except for and on behalf of the company. 

(9) The Council could not of itself employ or 
enter into a contract of employment with such 
agents as it thinks fit in its own right. 

(10) Schedule 1, Clause 4 of the 1985 Act 
continues the existence of a company which came 
into being under the 1966 Act — Schedule 3. 

Based on those principles as well as what we say 
hereinafter, it is clear that His Worship did not err. 

It is not arguable that the specific issue of the by-laws 
should have been raised anew, because the Council 
would have had notice of what the by-laws were, which 
notice was notice to the Owners. Put more strongly, the 
Owners did not quarrel v/ith the assertion that the 
relevant by-laws which applied were those referred to. 

We adopt what was said in Kennedy Allen {op. cit.) at. 
page 124. It is abundantly clear that this was a 
misnomer, as therein described, namely a mere 
technical variance between the complaint and the 
evidence with regard to the name or the description of 
the person charged within the meaning given to that in 
the Justices Act. 

The approach to be taken, that being the case, is well 
illustrated by that taken in, and by the ratio decidendi in 
McLean v. K. Case and C. Deignan Pty Ltd (op. cit.). The 
Magistrate properly adverted to section 46, section 47 
and section 48 of the Justices Act 1902-79. There was no 
need to adjourn the matter. There is no question but that 
the Justices Act properly applies pursuant to the 
Regulations and section 83(7) of the Act. If follows that 
there was no need to have recourse to civil procedure. 
The facts of the matter were properly explained and the 
minutes of the corporate body and of the Council were 
included in the substantial evidence which the 
defendant had a chance to answer, and, indeed did 
answer, albeit underthe wrong name. There was thus no 
injustice caused to the appellant and it had every 
opportunity to present its case. 

In addition, the statute, as we have quoted it above, 
plainly reveals that the respondent is a corporate body 
governed by an elected board of directors charged with 
carrying out the functions of the employer corporate 
body. 

Further, the Council was not the employers, having 
regard to the prescribed statutory nature of the Council 
and of the corporate body, by-law 8(2) could not 
authorise the Council to employ persons in its own right 
only to engage them on behalf of the body whose 
directors they are. The members of the company, are, to 
put it tritely, not the corporate body. Thus, the word 
"employ" has that meaning in by-law 8(2) as we have 
said above. 

We should add [see page 29 (A.B.)], that general leave 
to amend the complaints was given by the Industrial 
Magistrate, D.W. Walsh before the complaints were 
heard. 

We would also add that, in relation to ground 6, it is 
perfectly clear that the respondent was at all material 
times employed by the appellant and there was ample 
evidence of that. 

To illustrate this assertion there is reference in the 
minutes of 9 December 1981 [see page 228 (A.B.)] to the 
respondent as a new and excellent caretaker, [see also 
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page 232 (A.B.)], and reference to the payment of wages 
to her as an expense. Reference is also made in the 
minutes of 29 February 1984 [see page 230 (A.B.)], and 
the minutes of the Annual General Meeting of the 
appellant dated 19 February 1985 [see page 242 (A.B.)] 
where the corporate body agreed to increase the salaries 
of the caretakers and see the direct payment to her by 
cheque on 2 October 1985 [see page 251 (A.B.)]. 

In the circumstances, having regard to the 
respondent's evidence at pages 45-47 (A.B.), exhibit 1 
[page 266 (A.B.)] (exhibit 1 being the group certificate 
from 3 May 1986 to 30 June 1986) reveals that she was 
not employed by the agents Gill-Boine, but by the 
respondent's corporate body. His Worship's finding 
that the corporate body took over on 14 April 1989 is 
somewhat against the weight of the evidence; in 
particular, as to whom the respondent's employer was 
and who paid her. Thus, ground 6, in particular, is not 
made out. His Worship did not err in any aspect alleged 
in these grounds of appeal. We refer in the context of 
those comments to FMWU v. HSOA and Others 65 
WAIG 2033 at 2034 per Brinsden J. 

No ground is made out and the appeal will be 
dismissed. 

Order accordingly. 
Appearances: Mr D.R. Clyne (of Counsel) for the 

appellant. 
Ms A.V. Payne (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84. 

Owners of Johnston Court Strata Plan 
and 

Ana Dumancic 
No. 656-658 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

COMMISSIONER O.K. SALMON 
COMMISSIONER C.B. PARKS. 

30th day of August 1989. 

Order. 
This matter having come on for hearing before the 

Full Bench on the 18th day of July 1989 and having 
heard Mr D.R. Clyne (of Counsel) on behalf of the 
Appellant and Ms A.V. Payne (of Counsel) on behalf of 
the Respondent, and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 30th day of August 1989 wherein it found that the 
appeal be dismissed and gave reasons therefor, it is this 
day, the 30th day of August 1989 ordered that the appeal 
be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch). Perth 

and 
Signlite Pty Ltd. 
No. 847 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT. PJ. SHARKEY ESQ 

COMMISSIONER G.L. FIELDING 
COMMISSIONER LA. NEGUS. 

30th day of August 1989. 
Appeal — Electrical Contracting Industry Award — 

breach of award — respondent not respondent to 
award — respondent not part of electrical contract- 
ing industry — respondent involved in manufac- 
ture and supply — Parker s Case — common object 
test — scope clause of award — appeal 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is a joint decision of the 
President and Negus C. This was an appeal by the 
appellant union against a decision of His Worship, the 
Industrial Magistrate, given on 25 May 1989 and it 
comes before us, pursuant to section 84 of the 1 ndustrial 
Relations Act 1979 (as amended) (hereinafter called 
"the Act"). The grounds of appeal and relief sought are 
set out at pages 2-3 of the appeal book (A.B.) and are as 
follows:— 

1. The Industrial Magistrate erred in finding that 
the Respondent was not engaged in the 
Electrical Contracting Industry and therefore 
was not bound by the terms of the Electrical 
Contracting Industry Award No. R22 of 1978 
in that: 

(1) the Industrial Magistrate 
misinterpreted the decision in Parker and 
Son v. Amalgamated Society of Engineers 
(1926) WALR 90 ("Parkers Case"); 

(2) in particular, the Industrial 
Magistrate misinterpreted the "common 
object" test set out in the judgment of 
Burnside J. in Parker's Case; 

(3) having misinterpreted the decision 
in Parker's Case and the "common 
object" test set out therein, the Industrial 
Magistrate applied the wrong test to the 
evidence before him on the question 
whether the Respondent was engaged in 
the Electrical Contracting Industry for 
the purpose of determining whether the 
Respondent was bound by the terms of 
the Electrical Contracting Industry 
Award No. R22 of 1978. 

(4) if the Industrial Magistrate had 
correctly interpreted the decision in 
Parker's Case and the "common object" 
test set out therein, and correctly applied 
those principles to the evidence before 
him, then he would have found that the 
Respondent was engaged in the Electrical 
Contracting Industry and therefore was 
bound by the terms of the Electrical 
Contracting Industry Award No. R22 of 
1978. 

2. The Industrial Magistrate also erred in 
deciding that the complaint had not been 
proven on the balance of probabilities in that 
if he had not erred as alleged in paragraph 1. 

above then, in light of his other findings in the 
matter, he would have found that the 
complaint had been proven. 

3. In the circumstances the Appellant seeks 
orders that: 

(1) the appeal is upheld; 
(2) the decision of the Industrial 

Magistrate appealed from is reversed; 
(3) the complaint having been proven 

on the balance of probabilities the matter 
is referred back to the Industrial 
Magistrate for further hearing and 
determination on the question of 
payment by the Respondent of the 
amounts allegedly underpaid by the 
Respondents and penalty. 

The complaint, which was before His Worship 
pursuant to section 83, alleged that, on 25 August 1988, 
the defendant, being a party bound by Award No. R22 
of 1978 had committed a breach thereof in that "it failed 
to pay its employee, Greg Cessford. wages in 
accordance with the provisions of the Electrical 
Contracting Industry Award No. R22 of 1978 in respect 
of work performed by Greg Cessford during the week 19 
August 1988 and 25 August 1988". 

The reasons for decision of His Worship were given 
extemporaneously and appear at pages 9-13 (A.B.). 

Award No. R22 of 1978 is the Electrical Contracting 
Industry Award (hereinafter "the award") which 
provides in Clause 3. — Area and Scope the 
following:— 

This award relates to the Electrical Contracting 
Industry within the State of Western Australia and 
to all work done by employees employed in the 
classification shown in the First Schedule — 
Wages and employed by the respondents in 
connection with the wiring, contracting, 
maintenance and the installation and 
maintenance of electric light and power plants, 
and the installation of all classes of wiring, repair 
and maintenance of electric and electronic 
installations and equipment including 
switchboards and appliances carried out by the 
respondents as electrical contractors. Provided 
that the award shall not apply to the 
manufacturing section of the business of any of the 
respondents. 

In fact. His Worship found that Mr Cessford was paid 
under the Metal Trades (General) Award No. 13 of 1965 
(exhibit 4). 

Page 48 (A.B.) contains an advertisement for the 
position headed "Electrician" and reads as follows:— 

Progressive neon sign company requires an 
Electrician to install and maintain our neon and 
fluorescent signs. Experience preferred but not 
essential. Applicants must have an open "B" 
licence and be prepared to hold our company 
contractors licence. 

Pleasant working conditions, above award rates, 
superanuation etc. 

That advertisement appeared in The West Australian 
newspaper dated 22 July 1987 and was the one which Mr 
Cessford answered. 

It must be said that the real question in this matter 
was whether Mr Cessford was employed by a person 
who could be said to be a respondent by common rule 
under section 37 of the Act. That involved a 
consideration, inter alia, of the scope and area clause of 
the award. 
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Section 37 provides:— 
(1) An award has effect according to its terms, 

but unless and to the extent that those terms 
expressly provide otherwise it shall, subject to this 
section— 

(a) extend to and bind— 
(i) all employees employed in any 

calling mentioned therein in the 
industry or industries to which the 
award applies; and 

(ii) all employers employing those 
employees; 

and 
(b) operate throughout the State, other than 

in the areas to which subsection (1) of 
section 3 applies. 

That was the section which governed His Worship's 
findings in this matter. 

The statement of admitted facts which was described 
as a draft, but which we were told was final, does not 
designate the classification, under either award, of Mr 
Cessford. However, it was not in dispute that he was 
employed in a classification under the award. In 
addition, he was a qualified electrician under the 
Electricity Act 1945. 

His Worship found that Mr Cessford was an 
electrical installer and that he was engaged in wiring 
and installation of electrical lights, namely neon 
lighting and fluorescent tubing, and that the industry in 
which he was engaged was the manufacture and 
installation of lighting. His Worship also held that, in 
order to make out a prima facie case as far as 
respondency is concerned, it was necessary for the 
complainant to merely show that the defendant was a 
licensed electrical contractor. His Worship accepted the 
evidence of the Managing Director. Mr Louth that 80 to 
85 per cent of the work done in relation to fulfilling 
orders for the supply and installation of signs was done 
in the actual manufacture of the signs themselves. 

His Worship, applying Parker's Case 29 WALR 90. 
held that the common object measured by that test was 
not the electrical contracting business, but the sign 
making business, and there was no evidence that the 
defendant did anything apart from making signs. 
Indeed, there was no evidence before the Court that the 
defendant was engaged in the business of electrical 
contracting. His Worship found that 15 to 20 per cent of 
the work was done in relation to the fulfilling or orders 
by the respondent was in the supply and installation of 
signs. Fifty per cent of the 15 to 20 per cent was done in 
electrical work, so that the electrical component would 
have comprised 10 per cent in the actual supply and 
installation of the signs themselves. 

We should say, if it were necessary to say it, that the 
sole issue in this case was the respondency. The onus, of 
course, lay at all times upon the appellant to establish 
on the balance of probabilities that the award applied to 
the respondent employer. 

The classic rule for determining the "industry" under 
an award was laid down by Burt J. in WA Carpenters 
and Joiners. Bricklayers and Stoneworkers Industrial 
Union of Workers v. Terry Glover Pty Ltd 50 WAIG 704. 
At page 705 he said;— 

Every award while it is in force is binding upon 
all employers employing workers employed in the 
callings mentioned in the award "in the industry to 
which the award relates". Section 85 of the Act. 

Each and every award must relate to an industry 
and what the industry is, is in every case primarily a 
question of construction of the particular award. It 
may be that the question is not only primarily but 
finally a question of construction, and it may be 

that the award as a matter of construction fails to 
give the final answer and requires for that purpose 
that findings of fact be made. 

An award if made in terms "to relate to the ship- 
building industry" would be of the first-mentioned 
kind. An award expressed to relate, as the one 
under construction here is expressed to relate, to 
"the industries carried on by the respondents set 
out in the schedule attached to this award" is of the 
other kind. In such a case the industry to which the 
award relates cannot be made known without 
definition of the industries carried on by the 
respondents. And this is necessarily a question of 
fact. 

His Honour then referred to the doctrine in Parker's 
Case {op. cit.) (i.e. "the common object" which it is 
sought to attain by the combined efforts of the employer 
and the worker indicates the industry in which they are 
engaged). 
. His Honour then held:— 

Be this as it may the application of that doctrine 
requires that one makes a finding — which I 
emphasise is a fact finding — as to the industry 
carried on by the named respondents as at the date 
of the award. This having been done, the limits of 
the industry are then established. 

Much emphasis was laid upon Parker's Case {op. cit.) 
by the advocates in this matter. In this case, one first 
attempts a construction of the award and if that does not 
provide the final answer one would have to make 
findings of fact. Firstly, it is clear that the "industry" 
involved is "the electrical contracting industry". 
Secondly, it is clear from the proviso to Clause 3 of the 
award that manufacturing is not a part of that 
"industry", or, if it is, that the award does not apply to 
it. 

The first task is to construe the area and scope clause 
according to its ordinary meaning (see Northwest Beef 
Industries Ltd 64 WAIG 2133). The area and scope 
clause provides that the award relates to the "electrical 
contracting industry" within the State of Western 
Australia. That is at first blush, the industry to which the 
award applies. It also refers to all workers employed in 
the classification shown in the First Schedule — Wages 
and employed by the respondents in connection with 
the named sorts of work. Thus, the first approach 
referred to in Glover's Case {op. cit.) is to be used. 

The industry is defined as the electrical contracting 
industry. The industry is not defined by the enterprises 
carried on by the named respondents. 

However, the award does not apply to the 
manufacturing section of the business of any 
respondents. The award applies to classifications and 
the work done by employees employed in those 
classifications. 

Since it is not evident from the plain language what 
the electrical contracting industry is, then a fact finding 
exercise is required. 

Whilst the award might apply to persons who do 
certain work carried out by the respondents, that part of 
the scope clause doing that designates the employees as 
persons firstly employed in the classifications in the 
First Schedule and secondly, designates employees 
employed in connection with certain activities carried 
out by the respondents to the award, provided, however, 
that they are named activities carried out by the 
respondents as electrical contractors. - 

Thus, if those activities were not carried out by the 
respondents as electrical contractors, then the fact that 
they were performed by employees referred to in the 
classifications in the First Schedule, would not mean 
that the award applied to the employees. 
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However, the plain words of the scope clause of the 
award designate an industry. It is the electrical 
contracting industry. 

The award, by section 37, extends to and binds all 
employees employed in any calling mentioned therein 
in the industry or industries to which the award applies. 
It also applies to all employers employing those 
employees. The industry to which the award applies, as 
I have said, is that stated in the area and scope clause. It 
is the electrical contracting industry. 

This was a matter where the first test contained in 
Glover's Case was applicable. In other words, findings 
of fact were necessary in determining what the electrical 
contracting industry was. in the context of clause 3 of 
the award. 

That means that to make the finding of fact required, 
one applies the test in Parker's Case (op. cit.) and asks 
"What is the common object which it is sought to attain 
by the combined efforts of the employer and worker". 
Thus, the industry in which they are engaged is 
determined (see also HEIU v. WA Cleaners and 
Caretakers Union 61 WAIG 609 at 610):— 

The "common object" idea spoken of in Parker's 
Case is used to identify an industry for the purpose 
of ascertaining the coverage of an award in a case 
in which the award does not, in terms, identify the 
industry. 

In this case, the electrical contracting industry means 
in plain words the industry involving those employers 
who contract to do electrical work. That would seem to 
us to be the ordinary meaning of the words. The 
description of work done by the employees does not 
hold the answer. 

One then looks at the facts in this matter. I must say 
that there was evidence (see exhibit J) that firstly 
through the subject employee. Mr Cessford, the 
respondent employer held an electrical contractor's 
licence. However, the holding of such a licence, 
although evidence as to the industry of the employer, 
could not be conclusive, because the granting of the 
licence was necessary, on the uncontroverted evidence 
in this case, because the State Electricity Commission of 
Western Australia said that it was necessary. It was 
necessary solely because Mr Cessford was employed to 
instal the signs which Signlite Pty Ltd had 
manufactured. It does not designate the industry, 
particularly when one examines the Electricity Act, 
1945 as we did when so invited. Indeed, the respondent 
had employed other workers in the past who were not 
electrical contractors to do similar work [see page 123 
(A.B.)]. because they satisfied the State Electricity 
Commission that they were capable of installing 
signs. 

His Worship found, to paraphrase it, that the 
installation component of the respondent employer's 
activities was insignificant when one considers the 
activities of the employer. This, it was submitted, 
involved a disregard for a misapprehension of the 
common object test in Parker's Case (op. cit.). In the end, 
it did not. 

However, it was submitted that for the purposes of the 
scope clause, the manufacturing section of an 
employer's business would not apply. 

It was also submitted that the second part of the scope 
clause sets out the type of work which when performed 
forms part of the contracting industry. 

In that context, we were referred to the Electricity Act 
1945. 

The evidence before the Industrial Magistrate was 
that the employer was engaged in the manufacturing, 
sales and installation of neon and illuminated signs. 
That was the evidence of the Managing Director Mr 

Paul Louth and other witnesses, including even Mr 
Cessford. These signs were both neon signs and 
illuminated signs. 

There was evidence that an electrical contractor can 
be called in to fix the sign if their own employees are too 
busy. 

The main source of revenue of the respondent is, on 
the evidence, from manufacturing non-illuminated 
signs. Five per cent of the work was electrical assembly 
and the electrical side of installation took up to 50 per 
cent of the time, on the evidence. 

Prior to a price being given, according to the 
respondent's sales manager Mr Pine, "clients" are 
advised that the respondent does not do electrical 
connections. 

It is necessary to consider, in substance, what the 
scope clause means. What, in particular, do the words 
"Provided that the award shall not apply to the 
manufacturing section of the business of any of the 
respondents" mean? 

There is. of course, no evidence of the businesses of 
the respondent and, in particular, what manufacturing 
sections exist in those businesses or any of them. The 
industry to which the award applies in section 37 terms 
is the electrical contracting industry. One does not 
know what is manufacturing for the purposes of the 
scope clause. What is quite clear is that applying the test 
of Parker's Case (op. cit.). the common object to be 
achieved by Mr Cessford, on his evidence, and by the 
respondent employer on the evidence of its witness, was 
the manufacture and supply of signs. 

The witnesses all quite correctly described it as "the 
sign industry". The respondent is not in the business of 
electrical contracting. What clearly occurs is that the 
respondent manufactures and supplies signs to buyers. 
Sometimes that supply includes installation, with 
various equipment and machinery. Sometimes the 
supplier will instal. In this case, the work done by Mr 
Cessford is directed to installing a sign, and not all of the 
work is electrical. His work is and was inseparable from 
and directed towards the manufacture and supply of 
signs. Some of that work includes electrical work. Half 
of it does not. 

In any event, the contract entered into with customers 
of the respondent is, on the evidence, not a contract to 
do electrical work. It involves a contract to manufacture 
and supply a sign. That supply might include 
installation. Part of that process of installation includes 
electrical work. Admittedly, the electrical work can be 
contracted out on the evidence to an electrical 
contractor. However, no doubt some of the other 
processes of manufacture and installation might also 
be contracted out. However, that that can be done does 
not alter what the industry carried on by the respondent 
is. applying the common object test. The evidence, as we 
have described it. is quite clear. The common purpose to 
be achieved by the employer and the employee in this 
case was, put broadly, "the sign industry" or more 
particularly "the manufacture and supply of signs". 

The fact that the award is prescribed not to apply to 
the manufacturing section of the business of any of the 
respondents, does not mean than an inquiry by this 
tribunal into whether an employer is "in the electrical 
contracting industry" is restricted to a mere 
consideration of one facet of that employer's enterprise. 
That would be an artificial and erroneous approach. In 
addition, the answer does not prescribe such an 
approach. 

In the end, there was no sufficient proof that the 
respondent was in the electrical contracting industry, 
put at best for the appellant. To the contrary, there was 
sufficient and cogent uncontradicted evidence which 
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enabled His Worship, whether he expressed it correctly 
or not. but applying Parker's Case {op. cit.). to find that it 
was not. His Worship did not err. 

FIELDING €.: I have had the advantage of reading the 
draft reasons for decision prepared by the President. I 
agree with the conclusion he has reached and in essence 
for the same reasons. I briefly state my reasons. 

The scope clause of the Award is somewhat quaintly 
drafted. Though it begins by expressly indicating that 
the Award applies to the "Electrical Contracting 
Industry within the State of Western Australia", the 
words which follow thereafter qualify that somewhat. 
The consequence is that in its scope the Award is 
limited to electrical contractors engaged in that 
industry and to their employees employed in the 
specific classificatios mentioned in the Award who 
perform work of the kind mentioned in the clause, but 
does not extend to work of that kind when done in 
connection with manufacturing. 

There was some debate before the Industrial 
- Magistrate as well as before the Full Bench, as to 
whether the industry to which the Award relates was to 
be identified by reference to the activity of the named 
respondents. That was because the scope clause refers 
to the work therein mentioned being "carried out by the 
respondents as electrical contractors". In my view that 
is no more than an indication that the respondents to 
the award are electrical contractors. The industry to 
which the Award relates is solely indentiflable by the 
terms of the scope clause without reference to the 
activities of the named respondents to the Award. The 
clause is of the kind reviewed in R.J. Donovan and 
Associates Pty Ltd v. Federated Clerks Union of 
Australia, Industrial Union of Workers. WA Branch, 
(1977) 57 WAIG 1317. 

One of the classifications contained in the Award is 
that of "Electrical Installer". The Respondent concedes, 
and the Industrial Magistrate found, that at all material 
times Mr Cessford could fairly be described as an 
electrical installer and doing work which fitted the 
description of that mentioned in the scope clause of the 
Award. Hence, as the parties accept, the only question 
now in issue is whether that work was being done in the 
electrical contracting industry. In essence the Appellant 
argues that because Mr Cessford was ordinarily 
exclusively engaged in installing illuminated signs, and 
because that is like work which is from time to time 
elsewhere done by electrical contractors he was 
engaged in the electrical contracting industry. The 
Appellant complains that the Industrial Magistrate 
paid too little attention to the nature of the 
Respondent's business. 

The Respondent for its part simply argues that the 
installation work performed by Mr Cessford was part of 
the process of manufacturing and supplying the signs. 
Mr Cessford was therefore working in the 
manufacturing industry rather than the electrical 
contracting industry. Moreover, since the Respondent 
did not hold itself out as an electrical contractor it could 
not be said that Mr Cessford was carrying out work for 
the respondent as an electrical contractor. 

Although the Award clearly identifies the industry to 
which it applies as being the electrical contracting 
industry, what is not clear is the exact nature of that 
industry. That matter, is largely a question of fact. 
Whether the Respondent and Mr Cessford are engaged 
in that industry is, as was said in W. Parker and Son v. 
The Coastal District Committee Amalgamated Society 
of Engineers (1926), 29 WALR 90, to be determined, 
having regard to "the common object which it is sought 

; to attain by the combined efforts of the employer and 
! the worker". What that common object is on this 

occasion is also largely a question of fact. 

The Industrial Magistrate was not satisfied on the 
evidence, that the common object of the combined 
efforts of the Respondent and of Mr Cessford was such 
as to fall within the electrical contracting industry. 
Indeed, he found it did not come within that industry 
and in my opinion this was ample evidence to justify 
that conclusion. The Industrial Magistrate in effect 
found that the work of Mr Cessford could not be 
separated from the manufacturing process. 

The evidence tendered before the Industrial 
Magistrate suggests that those engaged in the electrical 
contracting industry perform a range of electrical work 
such as domestic and industrial wiring, electrical fault 
finding and maintenance, installation of computer 
cables, security systems and illuminated signs. But the 
evidence is that the Respondent does not perform a 
range of electrical work. Such electrical work as it does 
undertake is ordinarily confined to internal wiring of 
the illuminated signs it manufactures. This wiring is an 
integral part of the signs without which, I take it, the 
signs are incomplete. In those circumstances the 
electrical work can fairly be seen as an incident of 
manufacturing the signs. Moreover, not only does the 
Respondent not perform a broad range of electrical 
work it does not hold itself out as an electrical 
contractor. Indeed its contract for the manufacture and 
supply of signs typically excludes "wiring the sign to the 
switch board." The signs are simply installed with the 
necessary internal wiring and then left for the 
"professional electrician" that is, presumably, an 
electrical contractor, to connect them to the electricity 
supply. Although Mr Cessford is ordinarily engaged 
exclusively in install ing the signs not all of his work is 
electrical. Indeed, on average the wiring component is 
said to be 50 per cent of the installation work. In turn the 
work, associated with installing the signs only 
represents approximately 10-20 per cent, of the work 
associated with manufacturing and supplying the signs. 
The installation process was said to be, and appears to 
have been accepted by the Industrial Magistrate to be, 
part of the assembly process which in other 
circumstances might have been done in the factory. 
Hence as with the wiring component the installation 
can be seen as part of the manufacturing process. 

In all the circumstances I would have thought that 
there is much to be said for the view that the common 
object of the Respondent and Mr Cessford was the 
manufacturing of illuminated signs as the Industrial 
Magistrate found, rather than electrical contracting, 
even if the work done by Mr Cessford was similar to that 
done by those engaged in the electrical contracting 
industry. Indeed, Mr Cessford who had worked for 
electrical contractors as well as for the Respondent, did 
not regard himself as now working in the electrical 
contracting industry, but more in the sign 
manufacturing industry. Whilst it is not conclusive it is 
not immaterial, given that he had previously worked for 
an electrical contractor. The fact that the respondent 
was required to hold an electrical contractor's licence 
does not mean that it was working in the electrical 
contracting industry as envisaged by the Award. Like- 
wise, although the Electricity Act Regulations require 
any work of the kind carried out by Mr Cessford to be 
"performed in the sole and continuous employ of a 
licensed electrical contractor", it is therefore work in the 
electrical contracting industry as recognised by the 
Award. It is not the status of the employer which is 
determinant of the industry, but rather the common 
object of the employer and employee. 

The onus was on the Appellant to show that the work 
done by Mr Cessford was covered by the Award. That as 
indicated was largely a question of fact. On my 
assessment, the evidence fell far short of establishing 
even on balance that the work of Mr Cessford was 
carried out in the electrical contracting industry. 
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Indeed, 1 suggest if would have been perverse to find 
otherwise. In the circumstances the Industrial 
Magistrate correctly dismissed the complaint. 

THE PRESIDENT: The appeal fails for those reasons 
and will be dismissed. 

Order accordingly. 
Appearances: Mr M Hemery on behalf of the 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

Mr S. Kenner on behalf of Signlite Pty Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
Signlite Pty Ltd. 
No. 847 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

COMMISSIONER G.L. FIELDING 
COMMISSIONER J.A. NEGUS. 

30th day of August 1989. 

Order, 
This matter having come on for hearing before the 

Full Bench on the 27th day of July 1989 and having 
heard Mr M. Hemery on behalfof the appellant and Mr 
S. Kenner on behalf of the respondent and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 30th day of August 
1989. wherein the Full Bench unanimously dismissed 
the appeal and gave reasons therefor, it is this day, the 
30th day of August 1989 ordered that the appeal be 
dismissed. 

By the Full Bench, 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUS I RIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84. 

Arpad Security Agency Pty Ltd 
and 

The Federated Miscellaneous Workers" Union of 
Australia, Hospital, Service & Miscellaneous 

WA Branch 
No. 71-104 of 1989. 

BEFORE THE FULL. BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

SENIOR COMMISSIONER G.G. HA LEI WELL 
COMMISSIONER G.J. MARTIN. 

1st day of September 1989. 
Appeal — breaches of award — Security Officers 

Award — underpayment of wages — time and 
wages records used by respondent to calculate 
underpayment — time and wages records not 
accurate — duty of appellant under award to main- 
tain time and wages records — time and wages 
recordsprimafacie evidence — legal and evidential 
burden of proof — appeal dismissed. 

Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of 
the Full Bench. These were a number of appeals by the 
appellant, Arpad Security Agency Pty Ltd, against the 
decisions reached upon complaints pursuant to section 
83 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). The decisions were 
those of course of an Industrial Magistrate. The appeals 
are brought pursuant to section 84 of the Act and were 
heard together by consent. 

They arise out of complaints by the respondent union 
in relation to two alleged employees, Mr Christopher 
James Butler and Mr Alan Broadhurst. 

They allege breaches of the Security Officers Award 
No. 25 of 1981 and, in particular:— 

(1) Failure to pay the correct rate of pay for work 
performed on public holidays. 

(2) Failure to pay the correct wages. 
(3) Failure to pay the correct wages for ordinary 

hours on a Saturday. 
The clauses in respect of which breaches were alleged 

to have occurred were Clauses 8,13 and 14 of the award. 
The complainant at first instance was the respondent. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service & Miscellaneous WA 
Branch (hereinafter referred to as "the union"). Those 
complaints which relate to Mr Butler and which appear 
in the appeal book (hereinafter referred to as "A.B.") are 
numbers 257 and 798-814 of 1988 inclusive. Those com- 
plaints which relate to Mr Broadhurst are numbers 259, 
781 and 784-797 of 1988 inclusive. 

Grounds of Appeal. 
The grounds of appeal are the same in all of those 

matters relating to Mr Broadhurst and they are set out 
by way of example at page 2 (AB.), and thereafter, and 
read (paragraphs 2 and 3 having been withdrawn by 
leave) as follows:— 

1. The Learned Industrial Magistrate erred in 
finding that Alan Broadhurst worked the 
hours and times recorded in the Appellant's 
(Defendant's) time and wages records in 
that: 

(a) The evidence was that the records were 
inaccurate; 
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(b) there was no evidence to prove 
Broadhurst worked the hours recorded 
therein; 

(c) there was evidence showing that the 
Appellant's employees were permitted 
to adopt flexible working hours 
different from the hours recorded in the 
time and wages book; 

(d) the Respondent failed to discharge, on 
the balance of probabilities, the 
evidentiary onus upon it to prove its 
case. 

The grounds of appeal in relation to Mr Butler appear 
at page 50 (A.B.) and thereafter and read (paragraphs 4 
and 5 thereof having been withdrawn by leave) as 
follows:— 

1. The Learned Industrial Magistrate erred in 
finding that Christopher James Butler worked 
the hours and times recorded in the 
Appellant's (Defendant's) time and wages 
records in that: 

(a) The evidence was that the records were 
inaccurate; 

(b) there was no evidence to prove Butler 
worked the hours recorded therein; 

(c) there was evidence showing that the 
Appellant's employees were permitted 
to adopt flexible working hours 
different from the hours recorded in the 
time and wages book; 

(d) the Respondent failed to discharge, on 
the balance of probabilities, the 
evidentary onus upon it to prove its 
case. 

2. The Learned Industrial Magistrate erred in 
finding the charges against the Appellant 
(Defendant) proven in that there was no 
evidence or no sufficient evidence that 
Christopher James Butler performed security 
work on the days and for the hours 
recorded. 

3. The Learned Industrial Magistrate erred in 
holding that whereas in other similar cases the 
employee the subject of the complaint had 
given evidence on behalf of the Respondent 
(Complainant) contradicting the time and 
wages record, the fact that in this case the 
Respondent had not called the employee 
meant that the records should be accepted as 
correct. In so doing the Learned Magistrate in 
effect placed an onus upon the Appellant to 
prove that it was not guilty of the charge as 1 _ ! J 

Reasons for Decision — Butler. 
These were given extempore and appear at pages 183- 

185 (A.B.). They related, as His Worship said, to the 
alleged failure of the defendant company to pay penalty 
rates and a casual rate to workers employed by the 
defendant between 18 November 1987 and 13 February 
1988 in Perth. 

The fact that the company was bound by the award 
was not in issue. It was clear that the company, Arpad 
Security Agency Pty Ltd, carried on the business of 
providing security and employed security officers. 
There was an admission that Butler was employed by 
the company during the relevant period of time, but it 
was in contention as to whether he did security work on 
the particular days which were the subject of the 
complaints. His Worship found that a union prganiser, 
Mr Armstrong, had received from the appellant exhibit 
G and exhibit F, the latter following the issue of a 

witness summons to Mr Arpad Bacskai, the managing 
director of the appellant. 

The document handed over to the union by the 
appellant contained rosters which as His Worship said 
[see page 184 (A.B.)], on the face of it, appeared to be the 
time records of the company as well as wage records. 
His Worship attached importance to the fact that the 
defendant handed this document over to the union on 
the understanding that it was the time and wages 
records, the defendant having been asked for the time 
and wages records had handed this document over. 

His Worship accepted that at no time did Mr Bacskai 
or Ms Rowe, the office manager, tell Mr Armstrong that 
officers could work flexi hours. He did however accept 
that this was company policy and he accepted that it 
was communicated to the security officers employed by 
the company. He did however accept the evidence of Mr 
Armstrong that the "flexi" idea was not communicated 
to him by Mr Bacskai and Ms Rowe and in fact said that 
"I don't believe the evidence of Mr Bacskai and Ms 
Rowe that this flexi hour idea was communicated to Mr 
Armstrong". His Worship held, and it was not seriously 
disputed, that Mr Butler did security work during this 
time. Mr Butler was not called because he was in New 
Zealand. His Worship also held:— 

(1) That there was nothing to indicate to the 
court that on any occasion Mr Butler in fact worked 
flexi hours. 

(2) There was no evidence before the court that 
Mr Butler worked any hours other than the hours 
set out in,the time and wages records. 

(3) In the absence of any evidence to the 
contrary, the court must rely on the document 
which has been presented to the union by the 
defendant as representing the hours that he 
actually worked. 

(4) As to exhibit K4 the calculations made by Mr 
Armstrong, it was quite clear that the employee 
Butler was underpaid in respect of penalty rates 
and a casual rate to which he was entitled. 

His Worship then found the complaints proven. 

Reasons for Decision — Broadhurst. 
These were given extempore and appear at pages 171- 

174 (A.B.). His Worship held that it was common 
ground that Broadhurst worked as a security officer for 
Arpad Security Agency Pty Ltd during the period 18 
November 1987 to 13 February 1988. He also said that 
what was in issue were the hours worked or alleged to 
have been worked and the days alleged to have been 
worked by Broadhurst. This was really the sole matter of 
contention between the parties. 

His Worship again attached importance to the time 
and wages records (exhibit G) and secondly found that 
Ms Rowe who compiled the time and wages records 
gave evidence that if there were any changes in the 
roster she made an amendment to the roster sheets 
accordingly and there was evidence before the court 
that amendments of such a nature had been made on a 
number of occasions. 

His Worship also attached weight to the evidence of 
Mr Broadhurst that if there was any change in shift he 
was notified by Ms Rowe of the change in shift and the 
change in roster. 

His Worship therefore held that, having regard to 
those factors, it must be said that it was proven on the 
balance of probabilities that Mr Broadhurst in effect 
did work at those places, not necessarily at those times, 
but at those places, and on those days shown in the 
actual roster itself, and it was quite clear that there were 
flexible hours which they could work and on occasions 
he did work on flexible hours. However, His Worship 
found, taking into account Mr Broadhurst's evidence 
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and Ms Rowe's evidence, that Mr Broadhurst did work 
on the days set out in those rosters, but not necessarily 
the particularised shift hours as shown in the rosters. 
There was, thus, no evidence that he did not work the 
number of hours as specified in the actual roster. 

His Worship also relied on a number of pay slips 
tendered in evidence and found the complaints 
proven. 

Legal Principles. 
There are a number of matters of law which we think 

require some exposition as follows:— 
(1) The onus of proof lay at all times upon the 

respondent according to the balance of 
probabilities. 

(2) That degree of proof is well settled. In Miller 
v. Minister of Pensions (1947) 2 All ER 372 at 373- 
374 Denning J. (as he then was) said:—■ 

It must carry a reasonable degree of probability, 
but not so high as is required in a criminal case. If 
the evidence is such that the tribunal can say "we 
think it more probable than not", the burden is 
discharged but if the probabilities are equal it is 
not. 

(3) Some comment upon what is called "legal 
burden" and what is called "evidential burden" 
may also be of assistance. 

(4) When in a civil case, the party with the legal 
burden on a particular issue also bears the 
evidential burden, it is discharged, by the 
adduction of sufficient evidence to satisfy a 
reasonable trier of fact on the balance of proba- 
bilities (see Cross on Evidence 3rd Edition 5.T4). 

(5) The evidential burden is the obligation to 
show, if called upon to do so, that there is sufficient 
evidence to raise an issue as to the existence or non- 
existence of a fact in issue, due regard being had to 
the standard of proof demanded of the party under 
such obligation [see Cross on Evidence (3rd 
Australian Edition) paragraph 4.4], 

(6) The legal burden of proof and that which fell 
upon the shoulders of the respondent in this matter 
is the obligation of a party to meet the requirement 
of a rule of law that a fact in issue be proved (or 
disproved) either by a proponderence of the 
evidence or beyond reasonable doubt as the case 
may be. It is also more often referred to as the 
burden of proof. As a matter of common sense, the 
legal burden of proving all facts essential to their 
claims normally rests upon the plaintiff in a civil 
suit or the prosecutor in criminal proceedings. 

The notion of the burden of proof was well 
expressed by Walsh J. in Curriev. Dempsey (1967)2 
NSWR 532 in the following terms:— 

The burden of proof in the sense of 
establishing a case lies on a plaintiff if the fact 
alleged whether affirmative or negative in 
form is an essential element in his cause of 
action, for example, if its existence is a 
condition precedent to his right to maintain 
the action. The onus is on the defendant if the 
allegation is not a denial of an essential 
ingredient in the cause of action, but is one 
which, if established, will constitute a good 
defence, that is an "avoidance" of the claim 
which prim a facie, the plaintiff has. 

(7) As a matter principle a clear distinction 
exists between an appeal on a question of fact 
which depends upon a view taken of conflicting 
testimony and on appeal which depends on 
inferences from uncontroverted facts. In the 
former case, to use the well known words of Lord 

Summer in S.S. Hontestroom v. S.S. Sagaporack 
(1927) AC 37 at 47, which was cited in Paterson v. 
Paterson (1953) 89 CLR 212 at 222:— 

... not to have seen the witnesses puts appellate 
judges in a permanent position of disadvan- 
tage as against the trial judge, and, unless it 
can be shown that he has failed to use or has 
palpably misused his advantage, the higher 
Court ought not to take the responsibility of 
reversing conclusions so arrived at, merely on 
the result of their own comparisons and 
criticisms of the witnesses and of their own 
view of the probabilities of the case: see also 
Warren v. Coombes (1979) 23 ALR 405 at 412; 
142 CLR 531 at 537, and following. 

That quote is derived from Brunskill and 
Another v. Sovereign Marine and General 
Insurance Co Ltd and Others (HC) 62 ALR 53 at 
56-57. 

(8) It is also a principle as was said in Jones v. 
Hyde 85 ALR 23 at 27 that:— 

When a trial judge resolves a conflict of 
evidence between witnesses, the subtle 
influence of demeanour on his determination 
cannot be overlooked. It does not follow that, 
because the learned judge made no express 
reference to demeanour and credibility, they 
played no part in his conclusion: cf Martin v. 
Option Investments (Aust.) Ptv Ltd (No. 2) 
(1982) VR 464 at 468. 

In addition, it was said:— 
It is true that the learned judge did not 

expressly rely on the demeanour of the plain- 
tiffin making his findings of primary fact. But 
this does not mean, as Mr Ellicott submitted, 
that an appellate court is in as good a position 
as the trial judge to determine the primary 
facts of the case. When a trial judge resolves a 
conflict of evidence between witnesses, the 
subtle influence of demeanour on his 
determination cannot be overlooked. 

The Full Court of the Supreme Court of Victoria 
in Martin v. Option Investments (No. 2) (1982) VR 
464 also set out the principle [as it was approved in 
Jones v. Hyde (op. cit.)] by which an appellate court 
should be directed in matters of the demeanour of 
witnesses. At page 468, Starke A.C.J. with whom 
Crockett and McGarvie J.3. agreed said:— 

The position is I think well understood that 
where a judge makes a finding of facts which 
depend entirely or in part on his observation 
of the demeanour of a witness and his manner 
of giving evidence a court of appeal will not 
reverse such a finding. In this case I myself do 
not necessarily accept that the manner of 
giving evidence, the intonation and the 
demeanour of the witness played no part in the 
learned Judge's finding. However, it is true to 
say that the learned Judge made no reference 
to such matters in his findings. But, for the 
purpose of disposing of this appeal I proceed 
on the basis that we are entitled to look at the 
findings of the learned Judge and decide for 
ourselves what the inferences to be drawn are, 
paying due regard to the findings of the 
learned Judge himself. 

Further, on page 468 His Honour said:— 
"The learned Judge said that in effect he 

accepted the defendant's evidence of a 
conversation between Allen and himself in 
substance. This does not mean either that he 
accepts every word that the defendant said in 
the witness box or that the necessary 
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conclusion is as the defendant submits it is. It 
is, I think, a statement by an experienced 
Judge of a matter of common sense. One 
cannot extract odd phrases from the evidence 
in a fairly lengthy case and make decisive 
decisions on those phrases. The evidence must 
be looked at in the context of all the evidence 
and in this case I do not find it necessary to 
examine in detail the passages of the evidence 
on which the appellant relies. Suffice to say 
that, having looked at it in context, and 
bearing in mind that I must approach the case 
as a hypothetical reasonable bystander, it 
seems to me that the learned Judge was amply 
justified and the evidence supported his 
finding that the question of when the contracts 
would be sold was a warning and not a 
condition of the contract. 

(9) The Full Bench of this Commission also 
held that a time and wages record produced from 
an employer's own custody and maintained by it as 
a duty under the award and compiled within its 
own knowledge isprima facie evidence against the 
employer in the absence of evidence to the contrary 
as to the entries therein [see FMWU v. Arpad 
Security Agency Pty Ltd 69 WAIG 1899 at 1903 
where the Full Bench applied Amalgamated Road 
Transport Union of Workers, Perth v. Perth and 
Suburban Master Bakers' Industrial Union of 
Employers of WA 35 WAIG 24 and Minister v. 
O'Brien 1926 AR (NSW) 361 at 362], 

Observations. 
Mr Armstrong's Matter. 

The complaints in this matter were all heard 
together. 

We deal firstly with those complaints which relate to 
Mr Broadhurst. Mr Clyne's submissions, in a nutshell, 
were that because Ms Rachel Rowe who was the office 
manager had said in evidence that the rosters were not 
accurate and because she was called by the respondent, 
then the prime evidence was defective and could not be 
relied upon. 

We were referred to page 586 (A.B.) where Mr 
Broadhurst conceded that there were occasions when 
he did not work in accordance with the roster and 
worked flexible hours. 

Thus, the court could not utilise the rosters on the 
basis as Mr Duncan Armstrong, a union organiser, had 
done to ascertain whether or not there has been an 
underpayment in any particular instance. 

The appellant had demonstrated that the rosters were 
shown to be unsatisfactory and they could not be relied 
upon, and this case was distinguishable from FMWU v. 
Arpad Security Agency Pty Ltd (op. cii). 

It was submitted for the respondent that all the 
respondent had to do was indicate that there was 
evidence which if accepted supports the Magistrate's 
findings. 

It was submitted that the principle which applied 
further was that an appellate court could only set aside a 
decision of the trial judge based on findings of primary 
fact if the trial judge's findings of primary fact were 
inconsistent with facts incontrovertibly established or 
were glaringly improbable. 

It was submitted that His Worship had accepted the 
time and wages records, and, it was not sufficient for the 
respondent to simply point out to the Full Bench 
passages in the transcript which would contradict such 
a finding. Mr LeMiere referred to His Worship's finding 
that he did not believe Mr Bacskai and Ms Rowe when 
they asserted that they had advised Mr Armstrong that 

flexi time existed. Thus, it was submitted that His 
Worship simply did notbelieve thatthey were telling the 
truth. Thus, one cannot treat the whole of the evidence 
given by Mr Bacskai and Ms Rowe as if it were un- 
contradicted or undisputed evidence. Mr LeMiere 
referred to those authorities to which we have adverted 
above. He also drew attention, adverting to pages 734, 
748A 749 and 750 (A.B.) to Ms Rowe being in the 
appellant's camp. 

Mr LeMiere submitted that it was implicit in His 
Worship's findings that Mr Bacskai and Ms Rowe were 
not credible. He said it expressly in relation to one 
matter. In addition, he went on to find that there had not 
been indicated to be any errors in the records. This 
pointed to the fact that he simply did not believe them. 
In the time and wages records there is evidence against 
the appellant in the absence of evidence to the 
contrary. 

According to Ms Rowe's evidence, she was the office 
manager of the appellant and her duties were all duties 
entailed in running the office and that she was 
responsible for maintaining the keeping of books and 
records of the company, and if she was informed of any 
changes to the roster she wrote that change onto the 
roster[seepage 574 (A.B.)]. At the end of each fortnightly 
pay period, when she drew up the cheques for the 
payment of each employee, she also drew up a pay slip 
indicating the hours worked by them and the payment 
to be made to each employee. Some duties were fixed 
hours duties and some were flexible. Employees work- 
ing the flexible hours duties worked the number of 
hours shown on the roster but could vary the starting 
time provided that on a midnight shift they worked over 
the midnight hour [see pages 383, 384 and 386 (A.B.)]. 
For example, the work at Hillarys. Telecom and 
Readymix Group involved fixed hours duties [see pages 
386-387 (A.B.)] and Readymix. North and South 
Telecom Light [see pages 386 (A.B.)] were flexible hours 
duties. 

The evidence of Mr Broadhurst was that he worked at 
the job and for the hours set out in the roster and kept a. 
record of it, working the hours set out on the pay slips, it 
was submitted. 

Even though His Worship did not expressly rely on 
the demeanour of Mr Broadhurst or Ms Rowe in 
making his findings of primary fact that did not mean 
that the Full Bench is in as good a position as the trial 
judge to determine the primary facts of the case [see 
Jones v. Hyde (op. cit.) per McHugh J. at page 27]. In 
addition, the evidence was quite dear that Mr 
Broadhurst was employed as a security officer. 

Mr Butler's Matter. 
It was submitted that there was no evidence that Mr 

Butler was, at any time, employed by the appellant or 
employed as a security officer. That submission, it 
should be said straight away, is not tenable because of 
the evidence of Mr Bacskai that in fact Mr Butler was a 
casual security officer employed by Arpad Security 
Agency Pty Ltd [see page 841 (A.B.)] and also Ms Rowe's 
evidence [see page 734 (A.B.)]. 

It was submitted by Mr Clyne for the appellant that 
Mr Butler had not been called and that the only- 
evidence of the hours and times he had worked were the 
time and wages records. 

Thus, it follows that, on the evidence of Mr Bacskai 
and Ms Rowe. who said that that record was inaccurate, 
the prime evidence available was inaccurate. The time 
and wages records could not be relied upon and could 
not support a finding against the appellant, it was 
submitted. 

Therefore, with the primary record flawed all of the 
calculations which Mr Armstrong made based on it 
were worthless. 
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Mr Kirk admitted at page 790 (A.B.) that he had not 
spoken to or met Mr Butler, Mr , Clyne further 
submitted. 

There was further evidence of the defectiveness of the 
record from Ms Rowe at pages 817,819,821 and 824 and 
Mr Bacskai at pages 834 and 838 (A.B.). Thus, these 
documents were not accurate and the calculations as to 
underpayment were inaccurate. 

In short, the complainant had failed to establish three 
fundamental facts:— 

(1) That Butler worked at all. 
(2) That he worked the hours alleged. 
(3) That he worked as a security officer. 

A number of other factors were persuasive:— 
(1) It was incumbent upon the complainant to 

call the worker to say that he worked those 
hours. 

(2) At page 587 (A.B.) Mr Broadhurst recalled 
not working in accordance with the roster, did not 
assert he did not work the same hours as he was 
rostered for. 

(3) The rosters are no more than a guide and 
were frequently changed. 

In response, the following submissions were 
made:— 

(1) In relation to the record, it was the 
respondent's own, produced from its custody, 
maintained by it as a duty under the award to 
compile within its own knowledge, and! in the 
circumstances, in the absence of evidence to the 
contrary, those records were evidence as to the 
accuracy of the entries contained therein. 

(2) Ms Rowe's position as the office manager is 
set at page 733 (A.B.) and the duties she performed 
[see pages 736-737 and 739 (A.B.)]. 

(3) The evidence of Mr Armstrong was that he 
was doing a time and wages check and asked to see 
the time and wages records which were produced 
without comment as to any error [see exhibits F and 
G at pages 760 and 763 (A.B.)]. He also alleged to 
Mr Bacskai that there was a massive under- 
payment of wages and evidence as to the accuracy 
of the records. 

(4) The Magistrate was entitled to accept part of 
the evidence of witnesses and reject other parts. 

(5) The Magistrate did not believe some of the 
evidence of Mr Bacskai and Ms Rowe and the 
following evidence existed:— 

(a) The time and wages records. 
(b) Mr Bacskai gave the appellant the time 

and wages records in response to a 
request to produce them. 

(c) Mr Butler was paid on the basis that he 
had worked the shifts recorded in the time 
and wages records. 

(d) Mr Armstrong's evidence was that the 
workers worked the hours recorded in the 
time and wages records. 

(6) Mr Bacskai made a concession that Mr 
Butler probably worked the shifts recorded in the 
time and wages records. Thus, the Magistrate was 
entitled to find that Mr Butler worked the hours 
recorded in the time and wages records [see page 
840 (A.B.)]. 

(7) The appellant bore an evidentiary, as 
distinct from a legal or ultimate onus of proof, in 
the sense that, in the absence of any accepted 
satisfactory evidence to the contrary, the 
Magistrate was entitled to find that Butler worked 
the hours set out in the time and wages record. 

Conclusions. 
We should observe, that, on the evidence, exhibit F is 

the whole of the respondent's time and wages records in 
relation to both subject employees. Exhibit G is the 
roster. 

In calculating the wages Ms Rowe who was 
responsible for maintaining the time and wages 
records, calculating the pay and giving the pay to the 
employees, said that she took the hours shown on the 
respondent's time and wages records (exhibit F) as 
being the hours worked by each employee and paid the 
wages accordingly [see page 739 (A.B.)]. 

She said that she was informed of any changes to the 
roster and changed the roster accordingly. In addition, 
exhibit F was produced by Mr Bacskai to the union 
organisers as the respondent's time and wages records 
[see page 760 (A.B.)] and later provided a copy of exhibit 
G as the time and wages records. Mr Bacskai did accept 
that there was a massive underpayment. 

In addition, Ms Rowe had told him that the 
employees worked the times shown on the rosters which 
became the time and wages records [see page 764 and 
799-798 (AB.)]. 

Mr Bacskai gave evidence that Mr Butler was 
employed as a casual security officer and the shifts for 
which he was paid were security duties. 

The appellant's time and wages records are prima 
facie evidence that Mr Butler worked the hours and 
times recorded there. 

It was submitted that the Magistrate did not accept 
that either Ms Rowe or Mr Bacskai were truthful 
witnesses. That is quite clearly the case. Thus, Mr 
Bacskai admitted it was submitted [see page 840 (AB.)] 
that it was probable that Mr Butler worked the hours 
and times recorded in the time and wages records. 
However, at page 840 (A.B.) (et. seq.), what Mr Bacskai 
said in evidence amounted to a recantation of his 
impugning of the time and wages records. In addition, 
he conceded that the employees had been paid upon his 
direction. 

There were matters where, at first instance, the onus 
lay on the respondent union to prove all essential facts 
on the balance of probabilities. The only real primary 
facts in issue were whether Mr Butler had worked as a 
security officer and whether Mr Butler was a security 
guard because clearly Mr Butler was proven to be a 
security guard employed by the respondent. There was 
also dear evidence to that effect from Ms Rowe, pointed 
to by Mr LeMiere. 

The real issue there became whether the respondent 
had discharged the onus upon it to prove that Mr Butler 
and Mr Broadhurst worked those hours recorded by the 
roster. 

It is quite clear, on the evidence, that the time and 
wages records (exhibit F and G) were compiled as part 
of the duty of the appellant to maintain time and wages 
records under the award. 

Exhibit F was produced as the time and wages 
records to union representatives. 

At no time did Ms Rowe or Mr Bacskai assert that the 
time and wages records were incorrect or defective. 

These were maintained by Ms Rowe who paid wages 
calculated on them. 

It was only at the hearing that their accuracy was 
impugned by Ms Rowe and Mr Bacskai. Indeed, if one 
accepted Ms Rowe's evidence at the hearing, the time 
and wages records were a farce based on rosters 
prepared from sheer whim and by idle typing as a 
game. 

Mr Bacskai admitted that there were massive under- 
payments to the union organisers. 
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There was evidence that the worker might not work 
on the job he was rostered on, but the same number of 
hours on another job [see page 587-588 (A.B.)], and the 
evidence was that Mr Broadhurst's concern was to be 
paid for the precise number of hours he worked. His 
evidence was corroborated by the pay slips exhibited, to 
some extent. 

The evidence of Mr Broadhurst was thus that he 
worked the hours, at least in terms of quantity, that 
appeared in the roster. 

It is clear that the time and wages record and roster 
were prima facie evidence of the fact that Mr Butler and 
Mr Broadhurst had worked the hours set out in them, 
and that they were accurate. Indeed, on the evidence, 
they were paid on them, at Mr Bacskai's direction. 

Thus, to summarise, there was no need to call Mr 
Butler, in the light of the evidence of Ms Rowe and Mr 
Bacskai, that he was employed as a security guard. 

In addition, for reasons which are expressed more 
fully, in the event that His Worship werejustified in dis- 
believing Mr Bacskai and Ms Rowe. the record which 
was used as the basis for payment of employees and was 
not said by anyone on behalf of the respondent to be 
defective before the hearing, when it was in the 
respondent's interests to say so, was a prima facie 
accurate record of times worked [see also the evidence of 
Ms Rowe at page 574 (A.B.) and the evidence at pages 
383, 384 and 386 (A.B.)]. 

It should be said that Ms Rowe's evidence, taken to its 
logical conclusion, was that the time and wages records 
were farcical because they were taken from rosters 
which were prepared partly for sheer amusement. 

Yet, there was no evidence that the rosters were 
unworkable which one would expect, there was no 
evidence of a complaint from her employer about the 
nature ofher work, or any evidence that she had been or 
would be dismissed for incompetence. There was no 
evidence from Mr Bacskai that there was not a massive 
underpayment. 

The only evidence which impugned the records was 
the evidence given in cross-examination by Ms Rowe 
and Mr Bacskai. In Mr Bacskai's case, that was diluted 
[see page 539 (A.B.) (et. seq.)). His Worship made two 
findings in respect of their evidence. He found that he 
did not believe that Mr Badcskai and Ms Rowe 
communicated the idea offiexi hours to Mr Armstrong, 
a union officer, who gave evidence. That, of course, was 
a notable omission as found. His Worship then made a 
number of other findings in which it was implicit that 
he did not accept their evidence impugning the time 
and wages records. If he had believed and accepted 
their evidence, he would have found the time and wages 
records fundamentally flawed. He did neither and, 
indeed, he made a number of other findings which it 
was open to him to make, once he declined to accept the 
evidence of Ms Rowe and Mr Bacskai. 

In addition, there was no evidence actually led for the 
defence which might impugn the documents. 

Based on the dicta in Jones v. Hyde (op. cit.) and 
Brunskill's Case (op. cit.) it is clear to us from a reading 
of all the evidence and, particularly, that of Ms Rowe 
and Mr Bacskai, that His Worship was entitled to take 
the view he did of their evidence. 

There is, indeed, no suggestion that His Worship 
failed to use or palpably misused his advantage derived 
from seeing the witnesses. In addition, based on Jones v. 
Hyde (op. cit.), the fact that His Worship did not rely on 
the demeanour of the witnesses does not mean that the 
Full Bench is entitled to say that it was in as good a 
position as His Worship to determine the primary facts. 
Further, if His Worship accepted some evidence and 
rejected other evidence, he was free to do so. 

It then remains to be seen whether the legal burden of 
proof and thus, the evidential burden of proof has been 
discharged on the principles set out at pages 6-10 
hereof. 

Once he finds that His Worship had accepted the 
time and wages records as a correct record, as he was 
entitled to do, (and had not accepted their impugning), 
then it is clear that the burden on the appellant on the 
balance of probabilities could be discharged. His 
Worship then found that it was. 

Thus, none of the grounds of the appeals are made 
out. The appeals will be dismissed. 

Order accordingly. 
Appearances: Mr D. Clyne (of Counsel) for the 

appellant. 
Mr R. LeMiere (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84. 

Arpad Security Agency Pty Ltd 
and 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service & Miscellaneous 

WA Branch 
No. 71-104 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER GJ. MARTIN. 

1st day of September 1989. 

Order. 
The matter having come on for hearing before the Full 
Bench on the 4th day of August 1989 and having heard 
Mr D. Clyne (of Counsel) on behalf of the appellant and 
Mr R. LeMiere (of Counsel) on behalf of the 
respondent, and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 1st day of September 1989 wherein it found that 
the appeal should be dismissed and gave reasons 
therefore, it is this day, the 1st day of September 1989 
ordered that the appeal be dismissed. 

By the Full Bench. 
(Sgd.) PJ. SHARKEY, 

[L.S.] . President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Transport Workers' Union of Australia, 
Industrial Union of Workers, 
Western Australian Branch 

and 
Arrow Holdings Pty Ltd. 

No. 746-747 of 1989. 
BEFORE THE FULL BENCH: 

THE PRESIDENT, P.J. SHARKEY ESQ 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER I.F. GREGOR. 
22nd day of August 1989. 

Appeal — section 84 — complaints made to Industrial 
Magistrate — decision of Industrial Magistrate 
subject to appeal — appeal successful — matter 
remitted to Industrial Magistrate — complaints 
again before Industrial Magistrate with Full 
Bench's directions — decision of Industrial 
Magistrate — again appealed —question of 
penalties — previous breach by respondent — 
failure by respondent to appear at hearing — 
appeal upheld. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal by the Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, against a 
decision of the Industrial Magistrate D.W. Walsh Esq 
S.M. given on 4 May 1989 in matters No. 714 and 715 of 
1988. The particular parts of the decision being the 
penalties imposed for each of four breaches of the 
award. 

The matters had been before the Full Bench in appeal 
No. 1385 of 1988 and were remitted to His Worship to be 
dealt with. 

The appeal is brought under section 84 of the 
Industrial Relations Act 1979 (as amended) ("the Act") 
which provides as follows: 

(1) In this section "decision" includes a penalty, 
order, order of dismissal, and any other 
determination of an Industrial Magistrate. 

(2) Subject to this section, an appeal lies to the 
Full Bench in the manner prescribed from any 
decision of an Industrial Magistrate. 

(3) ... 
(4) On the hearing of the appeal the Full 

Bench— 
(a) may confirm, reverse, vary, amend, 

rescind, set aside, or quash the decision 
the subject of the appeal; 

(b) May remit the matter to the Industrial 
Magistrate or to another Industrial 
Magistrate for further hearing and 
determination according to law; and 

(c) ... 
(5) ... 

The grounds of appeal are as follows: 
1. The learned Magistrate erred in finding 

that the breaches of the award found on 
19 November, 29 November, 4 December 
and 13 December were not particularised 
in the complaint. 

2. Having mis-directed himself in relation 
to the above matter the learned 
Magistrate imposed a penalty for each 
breach that was insufficient given the 
nature of the offence. 

3. (i) The applicant seeks an order that the 
decision of the learned Magistrate be 
suspended and that complaint No. 
714 of 1988 be remitted back to the 
learned Magistrate for further 
hearing and determination. 

(ii) In the alternative the appellant seeks 
an order that the decision be varied 
in such a manner as the Full Bench 
deems appropriate. 

Complaints No. 714 and 715 of 1988 had been 
remitted back to His Worship so that penalties might be 
imposed in relation to each separate allegation of 
breach which was proven. In fact, the order which 
appears at 69 WAIG 1057 and was most apposite, was as 
follows: 

(1) ... 
(2) The decision in relation to complaints 714 and 

715 of 1988 be quashed and complaints 714 
and 715 of 1988 be remitted back to the 
Industrial Magistrate for separate findings of 
proven to be substituted, and penalties 
imposed in each instance. 

(3) ... 

That, of course, arose out of the reasons for decision 
of the Commission (69 WAIG 1050) in the matter, in 
particular at page 1054, where it was said by the 
President and Salmon C.— 

In relation to the breaches found proven as 
scheduled in complaints 714 of 1988 and 715 of 
1988, each of those reveals four different breaches 
and a separate penalty should have been imposed 
in relation to each (i.e: the four in each instance). 
We would suspend the decision and remit the 
matters back to the learned Magistrate for separate 
findings of proven and penalties to be imposed in 
each instance. 

In addition. Fielding C. said at page 1055: 
Each time a liability arises under the award 

which is not discharged there is a breach of the 
award. It really is a nonsense to suggest that 
breaches of the award which occur on different pay 
days a week or more apart constitutes only one 
breach. 

He also said at page 1056: 
It follows that the learned Magistrate should 

have found that there were four breaches arising 
out of each of those two complaints. The order 
made by the learned Magistrate in respect of each 
of those complaints should therefore be set aside 
and the matters remitted to him to consider further 
the question of penalty, on the basis that of four 
breaches have been committed in respect of each 
complaint. 

Those dicta plainly expressed the Full Bench's 
opinion that separate penalties should be imposed. 

There is no formal order in the appeal book, although 
within the terms of the definition of "decision" in 
section 84(1) there is some evidence of the order in the 
transcript. The matter seemed to proceed at least 
obliquely on some argument as to a deficiency in the 
complaint. That had nothing to do with the order which 
issued from the Full Bench. At page 17 of the appeal 
book His Worship was reported as saying: 

I propose to do as instructed by the Full Bench; 
to impose a separate penalty for the breaches found 
to be proven — that is the four in respect of each 
complaint. I do feel, however, that the penalties 
imposed should not aggregate to more than a 
penalty which would be imposed for a single 
offence. 
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This by itself constituted insufficient reason, and in 
fact was contrary in substance to what the Full Bench 
directed. 

His Worship then commented: 
In relation to complaints 714 and 715 four 

breaches were found to be proven and in each case 
a penalty of $100 was imposed. So in respect of the 
four breaches found in respect of each complaint I 
substitute a penalty of $25.00 in substitution for a 
fine of $100. 

There was evidence in this matter of a previous 
breach by the respondent. 

The duty of the Full Bench in this matter is governed 
by the principles set out in House v. The King (1936) 55 
CLR 499. What His Worship did in the event was to then 
say that a penalty of $100 for a single breach should be 
reduced to $25.00 because there were four breaches. His 
Worship imposed penalties on 4 May 1989 of $100 on 
each of complaints 714 and 715 of 1988 and $150 on 
complaint 716 of 1988 on the basis that each complaint 
was for a single breach. There is no evidence that His 
Worship adverted to the number ofbreaches, the period 
of the occurrence, the disadvantage to the employee, the 
previous breach in 1987, and failing to demonstrate the 
weight he attached to those matters, his exercise of 
discretion miscarried. In all the circumstances, a 
question of parity of penalty should have been imposed 
over the complaints also applies. In the end the result 
demonstrated a miscarriage of the exercise of 
discretion. His Worship should have adverted to the 
number of breaches and applied an appropriate 
penalty to each breach and to the amounts involved in 
underpayment when the Full Bench remitted 
complaints to him. In the circumstances, an 
appropriate penalty for each separate breach would be 
$100 and we would vary his decision in each instance 
accordingly. 

It was also submitted to us that we should order that 
the amount of the penalty be paid to the appellant. We 
do not see that we should make that order, no reason 
having been advanced of a cogent nature in the 
circumstances of this case. 

There was no other feature of this matter to which we 
ought to advert. The matter commenced by complaints 
made on 5 September 1988. They were then heard 
originally on 14 and 15 September 1988. They were then 
the subject of appeals which were heard on 9 February 
1989 and were then remitted by the Full Bench by a 
decision dated 30 March 1989 and came back before 
His Worship with clear instructions on 4 May 1989. His 
Worship's decision and order was then appealed 
against and the matter was heard by the Full Bench on 
20 July 1989. 

There was no appearance by or on behalf of the 
respondent. The notice of hearing was forwarded to the 
respondent's office on 13 June 1989 by mail. There was a 
declaration of service of the notice of appeal on file. We 
were informed that Mr P. Travers of Counsel had 
arrived at the Court before proceedings commenced on 
20 July 1989 and then left, saying that he was not 
instructed. At the instigation of the Full Bench, the 
Associate then made contact with the respondent's 
office and was informed that the General Manager was 
out of the country and spoke to an Accountant and no 
application to adjourn the matter was made. In the 
circumstances, a greater injustice would have occurred 
in relation to the employees involved had the matter not 
proceeded and when no application for adjournment 
was made. 

We uphold the, appeal and vary His Worship's 
decision by imposing a penalty of $100 on each breach, 
such being appropriate having regard to the number of 
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breaches, the period over which they occurred, theother 
penalties imposed by His Worship, and the previous 
breach. 

An order will issue accordingly. 
Order accordingly. 

Appearances: Mr DJ. Kelly on behalf of the 
appellant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Transport Workers' Union of Australia. 
Industrial Union of Workers, 
Western Australian Branch 

and 
Arrow Holdings Pty Ltd. 

No. 746-747 of 1989. 
BEFORE THE FULL BENCH: 

THE PRESIDENT, P.J. SHARKEY ESQ 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.F. GREGOR. 
28th day of August 1989. 

Order. 
These matters having come on for hearing before the 

Full Bench on the 20th day of July 1989 and having 
heard Mr DJ. Kelly on behalf ofthe appellant and there 
having been no appearance on behalf of the 
respondent, and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 22nd day of August 1989 wherein the Full Bench 
unanimously upheld the appeals and gave reasons 
therefor, it is this day the 28th day of August 1989 
ordered that the appeals be upheld and the decisions of 
the Industrial Magistrate be varied upon complaint 
Nos 714 and 715 of 1988, so that penalties of $100 are 
imposed for each of the four breaches proven upon 
each complaint, in lieu of the penalties of $25.00 
imposed by the Industrial Magistrate. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY. 

[L.S.] President. 
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FUIJL BENCH —^ 
Unions — Application 

for Registration — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 72. 

The Civil Service Association of 
Western Australia Incorporated 

and 
Foremen (Government) Industrial Union 

of Workers, WA. 
No. 790 of 1989. 

BEFORE THE FULL BENCH. 
THE PRESIDENT, P.I. SHARKEY Esq 

COMMISSIONER G.L. FIELDING 
COMMISSIONER J.A. NEGUS. 

3rd day of August 1989. 

Application for amalgamation — no objections — 
relevant parts of Act complied with — application 
granted. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. 

This was an application pursuant to section 72 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") brought by the Civil Service 
Association of Western Australia Incorporated and the 
Foremen (Government) Industrial Union of Workers, 
WA. 

Section 72 of the Act provides for the amalgamation 
of organizations and requires the authority of the Full 
Bench to do so. Amalgamation creates, in the terms of 
section 72(1) a new organization. Section 72 states:— 

(1) Where two or more organizations (in this 
section referred to as the amalgamating organiza- 
tions) apply for the registration of a new 
organization and the rules of the proposed new 
organization are such that the only persons eligible 
for membership of the new organization will be 
persons who, if the amalgamating organization 
had remained in being, would have been eligible 
for membership of at least one of the 
amalgamating unions, the new organization may 
be registered by authority of the Full Bench. 

(2) An application under this section shall be 
made under the respective seals of the 
amalgamating organizations and shall be signed 
by the secretary and principal executive officer of 
each of those organizations. 

(3) The provisions of this Division applying to 
and in relation to the registration of organizations 
under section 53(1) or 54(1), other than section 
55(5), shall apply with such modifications as are 
necessary, to and in relation to the registration of 
an organization under this section. 

(4) Subsection (1) does not prevent the 
alteration, pursuant to this Act, at any time after an 
organization has been registered under this 
section, of the rules referred to in that subsection. 

(5) On and from the date on which an 
organization is registered under this section — 

(a) the registration of each of the amalgamat- 
ing organizations is cancelled; and' 

(b) all the property, rights, duties, and 
obligations whatever held by, vested in, or 
imposed on each of those organizations 

shall be held by, vested in, or imposed on, 
as the case may be, the new organiza- 
tion. 

There were no objections lodged by any other 
organisation or by any member of either of the 
applicant unions. 

During the course of proceedings it became apparent 
that the subscription rate in the proposed rules was 
incorrect and required amendment. Mr McBride 
submitted that the adjustments had been made in 
accordance with the rules, but they had not been 
recorded correctly. He undertook to provide to the Full 
Bench copies of the Council meeting minutes and the 
Annual General Meeting Minutes that recorded the 
carriage of the motion that subscriptions should be 
increased to 0.60 per cent of the gross salary of a 
member. Those minutes were received at the 
Commission on the 7th day of August 1989 and show 
that the subscription rate change had been authorised 
by both the Council and the General Meeting of the 
Civil Service Association. 

We are satisfied that the provisions of the Act. 
applicable by virtue of section 72 have been complied 
with, as have the requirements of that section. In 
addition we are satisfied that the rules of the applicant 
organisations were complied with at all material times. 
The Registrar will be authorised to register the new 
organisation created by the amalgamation of the 
applicant unions. 

Order accordingly. 
Appearance: Mr N. McBride on behalf of the Civil 

Service Association of Western Australia 
(Incorporated). 

Mr D. Robinson on behalf of the Foremen 
(Government) Industrial Union of Workers (WA). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 72. 

The Civil Service Association of 
Western Australia (Incorporated) 

and 
Foremen (Government) Industrial Union 

of Workers, WA. 
No. 790 of 1989. 

BEFORE THE FULL BENCH. 
THE PRESIDENT. P.J. SHARKEY Esq 

COMMISSIONER G.L. FIELDING 
COMMISSIONER J.A. NEGUS. 

3rd day of August 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 3rd day of August 1989 and having heard 
Mr N. McBride on behalf of the Civil Service 
Association of Western Australia (Incorporated) and 
Mr D. Robinson on behalf of the Foremen 
(Government) Industrial Union of Workers, WA and 
there being no objections to the application herein, the 
Full Bench having passed judgment on the matter on 
the 3rd day of August 1989 wherein it unanimously 
found that registration of the new organisation should 
be authorised, it is this day, the 3rd day of August 1989, 
ordered as follows:— 

(1) That the Registrar is authorised to register a 
new organisation, the Civil Service Association of 
Western Australia Incorporated in accordance 
with section 72(1) of the Industrial Relations Act 
1979 (as amended). 
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(2) That those rules attached to the application 
herein and filed herein bearing the date hereof and 
the signature of the President thereon and marked 
as Exhibit ID in these proceedings, are, and are 
declared to be, the rules of the said organisation, 
the Civil Service Association of Western Australia 
(Incorporated) as registered. 

(3) That the rules of the two applicant 
organisations, the Civil Service Association of 
Western Australia (Incorporated) and the Foremen 
(Government) Industrial Union of Workers, (WA) 
are hereby cancelled. 

(4) That the address of the office where the 
business of the organisation is conducted is:— 

445 Hay Street, Perth Western Australia 6000. 
By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 72. 

The Civil Service Association of 
Western Australia Incorporated 

and 
Foremen (Government) Industrial 

Union of Workers, WA. 
No. 790 of 1989. 

TR EVOR JOHN POPE 
Deputy Registrar. 

3rd day of August 1989. 

Decision. 
HAVING been directed by the Full Bench, I have this 
3rd day of August 1989 registered as an organisation 
formed by the amalgamation of the Civil Service 
Association of Western Australia Incorporated and 
Foremen (Government) Industrial Union of Workers, 
WA, "The Civil Service Association of Western 
Australia Incorporated". 

The registrations of the amalgamati ng organisations, 
namely the Civil Service Association of Western 
Australia Incorporated and Foremen (Government) 
Industrial Union of Workers, WA are hereby 
cancelled. 

The address of the office where the business of the 
organisation is to be conducted is 445 Hay Street Perth 
WA 6000. 

T. POPE, 
Deputy Registrar. 

aCr/'.VL^SIOH eh court 
SESSION— 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Royal Australian Nursing Federation 
Industrial Union of Workers 

and 
The Hon Minister for Health and Others. 

No. 1672 of 1988. 
NURSES" (PUBLIC HOSPITALS) 

AWARD No. 6 of 1968. 
NURSES' (COMMUNITY AND OCCUPATIONAL 

HEALTH) AWARD No. A26 of 1984 and 
NURSES' (WELFARE AND CORRECTIONS) 

AWARD No. 3 of 1973. 
Nurses Public Health 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER O.K. SALMON 
COMMISSIONER J.A. NEGUS. 

26th day of June 1989. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

These applications, brought by the Federation 
seeking to establish a set of salary rates for nurses in 
government employment which rates would be in 
keeping with the status of the nursing profession, were 
first before us on 13 February 1989. At that time the 
parties sought ratification of an agreement they had 
made to introduce significant salary increases 
according to a three phase schemata, commencing on 1 
July 1989 with a further instalment on 1 January 1990 
and the final position to be attained on 1 September 
1990. 

The agreement between the parties was that the salary 
rates for nurses should be aligned with the rates paid to 
diplomate level health professionals in Western 
Australia, specifically to radiographers employed 
pursuant to the Hospital Salaried Officers' Award No. 
39 of 1968. It is fair to say that the applicant Federation 
considered that agreed position to be but a first step 
towards their eventual aim of achieving what they see as 
a proper rate for baccalaureate health professionals. It 
is also fair to say that the Federation would prefer to 
have their campaign for a "professional" rate for nurses 
stand alone and independent from the wage fixing 
principles in force from time to time, so that matters 
such as award restructuring under structural efficiency 
might be progressed on a separate agenda. 

In February, in our preliminary finding of the 
existence of a "special case", we made it quite clear to 
the parties that the recognition we were prepared to give 
to the professional status of nurses would at all times be 
addressed within the context and against the 
background of the wage principles. The phased 
introduction of the agreements reached by the parties 
would be ratified step by step only insofar as they could 
be seen to comply with the requirements of structural 
efficiency. In this regard we were on all fours with the 
submission of Mr Jones who intervened on behalf of the 
Confederation of WA Industry. We have not resiled 
from our earlier stance and in our deliberations now 
reported we have been mindful of the further 
submissions of the same intervener. 
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From the February hearing, Negus C. was given a 
brief to confer privately with the parties, to scrutinise the 
details of their schedules and to guide them in matters 
which might need further revision and negotiation. We 
were not prepared to accept a situation where 
embargoes might be placed on negotiations around any 
aspect of the awards. Nurses could not expect to benefit 
from professional salaries while retaining what might 
be categorised as 'blue-collar' industrial conditions. 

During the intervening period there have been 
further developments at national and interstate level. 
The ACTU 'blueprint' has been widely disseminated 
for discussion and final professional rates for nurses in 
NSW and Victoria have been settled by divers means. 
The promulgation of that wealth of recent information 
has given rise to the need for Negus C. to further counsel 
the parties on our behalf and as a result some minor 
adjustments have been made to the salary rates which 
the parties seek to have introduced as the first phase in 
Western Australia from 1 July. 

The parties are aware that in the present 
circumstances or indeed at any time it would be difficult 
to countenance salary rates for nurses in WA which 
were markedly different from the rates pertaining in 
other states or in the Commonwealth. To do so would be 
to fly in the face of the several decisions of tribunals 
which have examined the work value issue around the 
nation in recent years. A further consideration is the 
duty, imposed by the Principles, to have regard for the 
effect any wage increase might have on other awards in 
the industry. It is well recognised by all with more than a 
passing acquaintance with these matters that by 
accident of history, the rates paid to baccalaureate 
health professionals i n WA do not relate closely to those 
available in any other part of Australia. We have made it 
abundantly clear to the parties that this Commission in 
Court Session would not be party to establishing a 
parity level in WA which might erect a plateau to which 
all other nurses in the land could aspire by way of 
leapfrogging. 

The final rates in the awards presently before us 
remain for resolution at a later date. For the present our 
task is to approve or otherwise the interim increases 
mooted by the parties for 1 July 1989 and. if thought fit. 
to issue the enabling orders. 

The parties have taken due heed of the guidance 
offered by the Commission and have re-drafted their 
Phase 1 rates for Level 1 nurses so as to maintain an 
appropriate comparability with the final rates 
announced for NSW and Victoria. There has been a 
change of position on the absorption of certificate 
allowances which was to have commenced with Phase 
1. The absorption process will indeed commence as 
initially planned for all nurses except for those on the 
first three increments of Level 1. This group by force of 
circumstance has had to accept a somewhat smaller 
increase in rates than had been agreed by the parties in 
February. 

It has now been agreed by the parties that an eighth 
increment may be added to the Level 1 scale when the 
increases of Phase 2 are introduced on the planned date 
of 1 January 1990. That matter is not presently before us 
for determination. Ms Kaempf has outlined to us some 
of the progress that has been achieved by the parties in 
their genuine quest for means of overcoming some of 
the institutionalised elements which might be seen to 
militate against efficiency or increased productivity. 

It seems that a representative sub-committee has' 
been examining rostering with a view to introducing 
greater flexibility. A series of roster trials is currently in 
progress and as a result of the work in train, the parties 
are confident that award appendices will be developed 
to allow for flexible arrangements to be introduced at a 
work-site level. 

A further rationalisation agreed for implementation 
with Phase 2 relates to standardisation of Annual Leave 
provisions. The award is to be amended so as to identify 
the three components of annual leave for which nurses 
qualify, that is the four weeks standard, two weeks in 
lieu of public holidays and one week as compensation 
for continuous shift workers. The effect will be to ensure 
that leave entitlements accrue only to those employees 
who properly qualify for them. Progress in 
implementing the next phase of salary increases will be 
contingent upon these matters being finalised. 

The absorption of certificate allowances which is 
now to commence is a further aspect of rationalisation. 
It is consistent with the logic of awarding "professional 
rates" and to do other than absorb the allowances in the 
long term would be to engage in double counting. 

It is also agreed by the parties that with the 
commencement of Phase 3 of the process all movement 
of nurses from Level 1 to Level 2 classification will be by 
promotion, thereby imposing a control on the numbers 
of employees who will achieve that level. 

We have noted the information and assurances given 
by the parties in relation to the understandings reached 
and this evidence of continuing willingness to pursue 
the objects of the Structural Efficiency Principle is a 
vital factor in our decision to approve the salary 
increases which have been negotiated and to amend the 
relevant awards accordingly. The commitments are 
recorded in Appendix D of the Orders which now 
issue. 

The final rates for all Levels in the Nurses (Public 
Hospitals) Award are clearly to be subject to a deal of 
further negotiation. Comparisons between duties and 
roles at the first professional level are relatively easy to 
draw across the nation and to a certain extent within the 
health care industry. There is likewise a reasonably 
clear set of parallels at the upper levels. 

The middle level provides an area of uncertainty 
which has already been identified by the parties in 
terms of'different career structures'. It is imperative that 
all concerned should give that area close scrutiny so as 
to avoid the creation of anomalies or inequities which 
might easily arise. While much has been made of the 
movement to professional rates of pay for nurses and 
the restructuring of professional classifications, the 
parties and indeed the Commission should ensure that 
what has been put in place translates to a qualified 
improvement in the standard of health care that is being 
delivered to the community. Consistent with the objects 
of structural efficiency for employees to be given the 
opportunity to aspire to more fulfilling and better paid 
positions and to be provided with career paths there is a 
need to ensure that working patterns and arrangements 
enhance flexibilty and the efficiency of the enterprise. 
This latter requirement is much more important when 
the employees concerned are professionals committed 
to the care and welfare of their clients. It may be 
appropriate for the Commission to review the 
developments which have taken place within the 
profession since 1986 when the next adjustment to 
salary rates takes place. 

Appearances: Ms S..1. Ardern and with her Ms P. 
Murphy appeared for the applicant. 

Ms M.M. Kaempf appeared for the respondents. 
Mr D.M. Jones intervened on behalf of the 

Confederation of Western Australian Industry. 

Editor's Note: Order No. 1672 of 1988, published at 
(69 WAIG 1948). 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979, 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
Coca Cola Bottlers and Others, 

No. 736 of 1988. 
ENGINE DRIVERS' (GENERAL) AWARD 

No.21Aof 1977. 
COMMISSION IN COURT SESSION 

SENIOR COMMISSIONER G.G. HALL!WELL 
COMMISSIONER G.J. MARTIN 

COMMISSIONER R.N. GEORGE. 
28th day of June 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. This 
application seeks to vary the Engine Drivers' (General) 
Award No. 21A of 1977 with respect to Clause 8. — 
Overtime, subclause (3) — meal allowance and Clause 
11. — Annual Leave. Following a conference before the 
Chief Commissioner the application was allocated to 
this Commission in Court Session. A revised schedule 
of amendments was tendered to the Commission in 
Court Session (Exhibit L-l p.4) by the applicant which 
sought to increase the overtime meal allowance to $4.30 
for the first meal and $2.95 for each subsequent meal. 
These amounts were agreed to by the respondents who 
submitted that the State Wage Principles permitted 
such an increase, in that they provide: 

Allowances: 
(a) Existing allowances which constitute a 

reimbursement of expenses incurred may be 
adjusted from time to time where appropriate 
to reflect the relevant change in the level of 
such expenses. 

(68 WAIG 2412 at 2413) 
We accept this proposition and the overtime meal 

allowances will be adjusted accordingly. 
Next, the revised schedule in paragraph (ii) of Clause 

3(b), if granted, would provide as follows: 
(ii) Not withstanding (i) above employees shall be 

allowed the same conditions as to meal 
allowances and meal intervals to be allowed 
while working overtime as are prescribed by 
the award, determination or industrial 
agreement — Commonwealth or State — for 
the majority of employees employed by that 
employer at the said employees workplace. 

(Exhibit L-l — Schedule B) 

The rationale for this amendment is best described 
inter alia in Ms Love's words: 

If our members employed under this award are 
working with metal trades people there is no 
problem because the provision is the same. The 
level of allowance is different but the provision of 
payment is the same in that if you get notice on the 
previous day then the meal allowance isn't 
payable. If our members under this award are 
working alongside our members under the 
BuildingTrades (General) Award again there is no 
problem because the giving of notice of overtime 
rules out the payment of a meal allowance. 

However, when our members are working 
alongside employees employed under the 
Transport Workers (General) Award, for example, 
they find that they receive notice and don't get a 
meal allowance whereas the people employed 

under the Transport Workers (General) Award 
receive notice and do get a meal allowance because 
of the way their award is written. 
MARTIN C: Could you give me an example of an 
establishment covered by the award where the 
TWU would constitute the majority of the 
employees? 
MS LOVE: It was a quarry where we have had these 
problems. I think it was Readymix or Pioneer 
quarries where we have had the problem, and we 
have a small number of loader operators and the 
Transport Workers Union tend to cover the 
majority of employees who are the truck-drivers. 

(Transcript p.4) 

This variation was opposed by the respondents on the 
grounds that it relied upon comparative wage justice 
(prohibited under the State Wage Principles) and 
that: 

If such a claim was granted, it would simply 
provide the basis for every other employee at a 
company, employing pursuant to a variety of 
awards, to claim the same conditions and quantum 
as is provided in the award covering the majority of 
employees if those conditions and quantum are 
better than their own. 

As the principles state, there is nothing rare or 
special in such situations, 

and further: 
However, the award which is before us today is a 

common rule award and as such, applies to a much 
broader scale than simply to people noted — or to 
companies noted in the respondency. 

Therefore there has been no evidence presented 
in respect to whether or not other companies would 
be affected by this. 

(Transcript p. 18) 

As its title implies, and the respondents have 
contended (correctly in our view), this award has 
general application and its own particular basis of 
wages and conditions fixation. To vary the instant 
award, in the manner sought, to correct what is 
perceived to be a problem in one area only of its 
operation could lead, as the respondents contend, to 
major problems in the majority of other industries to 
which it applies. There is insufficient material before us 
as to the cost and effect elsewhere of the proposed 
variation and the claim is refused. The problem raised, 
namely a lack of common conditions in some 
industries, be they quarrying or brick-making is a good 
example of a matter to be addressed under the 
Structural Efficiency Principle. 

Finally, the variation to Clause 11. — Annual Leave 
provides for the inclusion of long service leave as leave 
counting for the purpose of annual leave. 

This claim is opposed by the respondents on several 
grounds which it is unnecessary to traverse here for 
reasons to follow. In what is known as the Landscape 
Gardening Award case the Commission in Court 
Session had before it the following circumstances: 

MR COMMISSIONER O'SULLIVAN: The 
decision about to be)read by Johnson C. is the 
unanimous decision of this Commission in Court 
Session. 
MR COMMISSIONER JOHNSON: This matter 
referred to the Commission in Court Session 
pursuant to the provisions of section 71(r) of the 
Industrial Arbitration Act 1912 originates in a 
reference of industrial dispute No. R18 of 1978 filed 
by the applicant union by which it seeks an award 
of the Commission to regulate the landscape 
gardening industry. 
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The reference contains a claim for the inclusion 
of absences on long service leave as service in the 
calculation of entitlement to annual leave and the 
claim, if granted, would require that the standard 
annual leave clause of the Commission be altered. 

, For that reason the matter was referred to the 
Commission in Court Session, 

In finding for the applicant the Commission in Court 
Session said: 

Apart from the observation of His Hon. the 
President in 1961, the matter has received little 
attention. In 1959, the Conciliation Commissioner 
said: 

I cannot see that it was ever the intention 
that the time occupied in long service should 
proportionately reduce the period of annual 
leave. (39 WAIG 647). 

In 1977, the Commission included long service 
leave (57 WAIG 176) but the order giving effect to 
the decision was set aside on appeal for reasons 
which did not go to merit (58 WAIG 122). 

We find it curious that the problem (if it really is a 
problem) has taken so long to come to the 
Commission, bearing in mind that long service 
leave in private industry has been the subject of 
awards for many years and that what is now 
claimed .by the unions has been a feature of 
Government employment during all of that time. 
That might suggest that it has been the practice in 
private industry to include entitlement, but the 
inability of the employer's representative in these 
proceedings to give any indication of what the 
practice might be leaves us without knowledge in 
that respect. 

Be that as it may, we are satisfied that the view 
expressed by the Court in 1961, while not reflected in the 
orders that issued at that time, was intended to apply 
generally and should now be confirmed by including 
long service leave with annual leave, public holidays 
and paid sick leave in the subclause which qualifies 
entitlements to annual leave [our emphasis]. 

(59 WAIG 1735 at 1736) 

Thus, there was a standard condition determined by a 
Commission in Court Session which has endured since 
1979. Matter No. 242 of 1979 of the 30th day of 
November 1979 of a Commission in Court Session (60 
WAIG 405 at 407) and a further Commission in Court 
Session in Matter No. A6 of 1987 of the 23rd day of 
October 1987 (67 WAIG 2250 at 2253) are further 
examples. 

Nothing was put which persuades us to depart from 
the standard prescribed by the Commission in Court 
Session in 1979 (supra). The claim is consistent with the 
Conditions of Employment Principle which permits 
the flow-on of recognised standard provisions and 
therefore is granted. 

Appearances: Ms B. Love on behalf of the 
applicant. 

Mr M.C. Borlase on behalf of the respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation to award. 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
Coca Cola Bottlers and Others. 

No. 736 of 1988. 
ENGINE DRIVERS' (GENERAL) AWARD 

No. 21Aof 1977. 
Engine Drivers Transport 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER G.G. 11 ALU WELL 

COMMISSIONER G.J. MARTIN 
COMMISSIONER R.N. GEORGE. 

8th day of August 1989. 

Order. 
HAVING heard Ms B. Love on behalf of the applicant 
and Mr M. Borlase on behalf of the respondents, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Engine Drivers" (General) Award No. 
21A of 1977 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 28th day of June 
1989. 

By the Commission in Court Session, 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 8. — Overtime: Delete subclause (3)(b) 

'Meal Allowance' and insert in lieu the following: 
(b) Meal Allowance— 

(i) An employee who, without being 
notified on the previous day or earlier, 
has to continue working after the usual 
knock-off time for more than two 
hours, shall be provided with any meal 
required or shall be paid $4.30 for the 
first meal and $2.95 for each 
subsequent meal. 

Provided that this subclause shall 
not apply to an employee residing in 
the same locality as his or her 
employment who can reasonably 
return home for a meal. 

(ii) If a worker as a consequence of the 
notification referred to in (i) above has 
provided a meal and is not required to 
work less overtime than the period 
notified, he or she shall be paid for each 
meal provided and not required, the 
appropriate prescribed amount. 

2. Clause 11. —- Annual Leave: Delete subclause (6) 
of this clause and insert in lieu the following: 

(6) Any time in respect of which a worker is 
absent from work except time for which he or she is 
entitled to claim sick pay or time spent on holidays, 
annual leave or long service leave as prescribed by 
this award shall not count for the purpose of 
determining annual leave. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting. Supervisory and 

Technical Employees, Western Australian Branch 
and 

Associated Surveys (Australia) Pty Limited 
and Others. 

No. A2(A) of 1988. 
SURVEYING INDUSTRY AWARD 1988. 

COMMISSION IN COURT SESSION: 
CHIEF COMMISSIONER W.S COLEMAN 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER C.B. PARKS. 

19th day of July 1989. 

Reasons for Decision. 

CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

The Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch 
(ADSTE) seeks a new award to be known as the 
Surveying Industry Award 1988 to replace Award No. 
A45 of 1982. 

The matter comes before t ; Commission in Court 
Session pursuant to section 27(l)(t) of the Act. This 
course is taken in consideration of the award provisions 
sought and the relevance of the Principles of Wage 
Fixation set out in the September 1988 State Wage 
Decision (68 WAIG 2412). The Confederation of 
Western Australian Industry (Inc) is an intervener in 
the matter. 

The proposed award identifies a range of 
professional classifications to be covered in addition to 
those specified in the current award. It also extends the 
scope of surveying operations beyond those addressed 
in Award No. A45 of 1982. These initiatives attracted 
intervention from the Australian Professional 
Engineers Association (Western Australian Branch) 
and employers engaged in the construction industry 
who employ surveyors. This latter objection was 
satisfied with the applicant deleting the construction 
industry and named companies from the schedule. This 
modification is consistent with the applicant's position 
whereby it seeks to cover only those employees who are 
wholly or mainly engaged in the surveying industry. 
More significantly for the purposes of this decision, the 
application proposes substantial salary increases to 
those rates specified in Award No. A45 of 1982. 

This Commission in Court Session with 
endorsement from the parties and the intervener, will 
limit its consideration of the application to a 
determination of whether or not a Special Case 
exists. 

The thrust of ADSTE's submission to establish this 
threshold position is based on the circumstances 
associated with the handing down of Award No. A45 of 
1982 (64 WAIG 440). It is claimed that, at that time, the 
parties agreed to implement salary rates on an interim 
arrangement. That position is said to have been 
adopted having regard to the depressed nature of the 
surveying industry at the time. It is argued that the 
arrangement in 1984 was accepted by the parties to 
assist the industry to regulate itself and to progress to a 
second stage where professional rates could be 
introduced. The rates which were struck by the parties, 
at the time, took into account the incapacity of some 
employers to pay the appropriate professional rates. 
The salaries were recognised to be less than the rates for 
employees "covered by the Draughtsmen's, Tracers, 
Planners and Technical Officers Awards with whom 

there was some comparability in the technical and 
professional classifications. In short the strict test of the 
First Award Principle was not applied. 

In the light of the agreement between the parties to 
review salary rates, it is argued that it is inequitable to 
allow the present position to continue. In the terms of 
the Principles of Wage Fixation which prevailed at the 
time the award was handed down, no equitable base 
was established. It is submitted that it would be 
manifestly unjust to deny the parties the opportunity to 
remedy the situation, as was envisaged in the terms of 
their agreement. 

The applicant characterises the basis on which 
Special Case status can be accorded as being either on 
an application whch reflects the development of 
Structural Efficiency initiatives which places the 
parties "ahead of the field" or as involving 
extraordinary circumstances which could not have 
been contemplated when the current Principles were 
invoked. It is argued that the unique situation which 
prevailed with respect to the establishment of Award 
No. A45 of 1982 warrants this application's being 
recognised under the later category of Special Cases. In 
summary the interim nature of the existing award and 
the applicant's acceptance of depressed salary rates to 
assist the industry now merit recognition. Furthermore, 
the spplicant submits that it is in the public interest to 
have a stable and viable surveying industry. This will be 
assisted with an award which properly identifies career 
opportunities and the certainty of levels of 
remuneration commensurate with training and 
responsibility. 

The applicant's case is supported by a number of 
respondents who had been party to proceedings which 
culminated in the establishment of Award No. A45 of 
1982. Through evidence they confirmed the veracity of 
the agreement reached with ADSTE in 1984 as to salary 
rates, the understanding of the interim nature of the 
award and the undertaking to review it in two years. The 
respondents' rationale for supporting ADSTE'S 
application comes in submissions made by 
representatives of the Association of Consulting 
Surveyors and the Institution of Surveyors of Western 
Australia. 

In 1984 employers were prepared to support the 
establishment of an award to attract suitably qualified 
staff to the industry and to recruit students to undertake 
courses in professional training. While it was 
appreciated that a minimum rates award would 
regulate the labor market to some extent, this was seen 
as an advantage in that proper fee structures could be 
established in the industry. This would enable 
competition without compromising the standards of 
professional services. The repeal of Regulation 150 
under the Land Act 1933 in 1988 has acted as a catalyst 
for change within the profession and has necessitated a 
reassessment of the fee structures. 

The industry was informed of the interim nature of 
the agreement with ADSTE in 1984 and the movement 
to professional rates which would be implemented in 
the next phase. Indeed, in the report of the National 
Chairman of the Association of Consulting Surveyors 
of Australia in 1986, the profession was reminded of this 
commitment. Evidence was presented to us of the extent 
to which the industry has anticipated the movement in 
salary rates proposed in the application for the new 
award. In this respect we are told that the inititative for a 
new award in Western Australia reflects developments 
in several other States and is part of a national thrust by 
the industry to reaffirm its professional status. We are 
assured that the impact of increases in salary rates 
under a new award would have minimal economic 
effect, although it was submitted by one witness that a 
phased-in approach should be adopted to 
accommodate the completion of contracts presently on 
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foot. We are informed that restructuring within the 
industry is not limited to support for a new award. 
Through the Association of Consulting Surveyors and 
the Institution of Surveyors the profession has 
participated with Curtin University in an inquiry into 
surveying education in Western Australia. An 
Australian Traineeship Scheme for survey assistants 
has been established in conjunction with TAPE. The 
proposed award classification structure is based on the 
acquisition of experience and educational 
qualifications and lays down career paths within the 
industry. 

An inspection of the transcript of the Commission's 
proceedings in February 1984 which resulted in the 
handing down of Award No. A45 of 1982 (supra) 
discloses that salary rates were an agreed matter which 
resulted from the applicant's acceptance of the 
respondent's offer. In the course of those proceedings 
reference was made to a survey which disclosed that in 
some cases graduate surveyors were being paid less 
than shop assistants. The repondents' representative 
drew attention to the fact that the then proposed award 
would only specify minimum rates and that employers 
were free to pay more. No mention is made of the 
interim nature of the arrangement nor of the proposed 
movement to professional rates. However, the rates 
were not subjected to scrutiny pursuant to the First 
Award Principle. 

We accept the applicant's submissions and the 
evidence of the respondents in this hearing as to the true 
nature of the arrangements whereby the first award was 
established. But that in itself, is sufficient to warrant the 
determination of this application as a Special Case. On 
the basis of the applicant's submission, the recognition 
of a Special Case would be tantamount to re- 
establishing the notion of an equitable base for the 
purposes of adjusting wages and salaries. This would be 
in isolation from considerations of restructuring and 
efficiency under the Second Tier and award 
restructuring under the Structural Efficiency Principle. 
Such an approach would undermine the integrity of the 
Principles of Wage Fixation. 

The nature of the evidence submitted by the 
respondents in support of ADSTE's application goes to 
matters involving industry restructuring. Salary 
regulation through award registration is but one facet of 
the initiatives being taken by the profession to meet the 
competitive requirements of the surveying industry. 
Career paths and training programmes have been put 
in place. A review of conditions is proposed in the new 
award. To accept the submissions in support of a 
finding of a Special Case and then to sever the proposal 
for a new salary range from the general concept of 
Structural Efficiency is in our view illogical. The 
substance of the claim for a Special Case resides in the 
totality of initiatives being taken to reinforce the 
stability and viability of the surveying industry in 
Western Australia; it is not to be found in an 
understanding reached between the parties on the 
terms of an award in 1984. As the intervener makes 
clear, an argument which seeks to build the recognition 
of an anomaly or inequity upon the absence of an 
equitable base and thereby achieve Special Case status 
is an exercise in semantics. 

For the reasons earlier stated herein we are prepared 
to accept that the increase in salaries proposed under 
the new award constitutes a Special Case. However, in 
so doing we view the application as falling within the 
context of Structural Efficiency and regard it as 
satisfying the objects of that Principle. We express no 
view as to the rates proposed as we consider that these 
should be the subject of examination by the 
Commissioner to whom Application No. A2 of 1988 is 
reallocated. Indeed, if it is accepted that the economic 
impact of the rates proposed is negligible because, by 
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and large, they are already being paid, then more 
comprehensive information than that submitted for 
five surveying practices in Exhibit ACS 2 could well 
need to be tendered to the Commission during those 
proceedings. Finally, our determination of this matter 
as a Special Case exhausts the availability of the Second 
Tier adjustment to salary rates. 

Appearances; Mr J.C. Beedham and Mr C. Panizza 
on behalf of the applicant. 

Mr M.J. McKimmie on behalf of various respondents 
and the Consultant Surveyors Association of Western 
Australia. 

Mr B.D. Williams on behalf of various 
respondents. 

Mr B.P. McCarthy on behalf of Fluor Daniel 
Australia Pty Limited and Kaiser Engineers Australia 
Pty Limited and intervening on behalf of the 
Confederation of Western Australian Industry 
Incorporated. 

Mr F.G. Fury on behalf of the Association of 
Professional Engineers Australia (Western Australian 
Branch). 

PRESIDENT — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49(11). 
Susan Watts 

and 
Perth Finishing College Pty Ltd. 

No. 753 of 1989. 
BEFORE THE PRESIDENT, PJ. SHARKEY ESQ. 

7th day of June 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 2nd day of June 1989 and having heard Mr W. 
Claydon on behalf of the applicant and Mr P. 
Mendelow (of Counsel) on behalf of the respondent 
and having delivered judgment on the 7th day of June 
1989 wherein I granted the application, it is this day, the 
7th day of June 1989, ordered that: 

(1) The order made by me on the 16th day of 
February 1989 staying the order of Commissioner 
Beech dated the 1st day of February 1989 be varied 
so that there now be no stay of Commissioner 
Beech's said order. 

(2) That the amount of $41 063.98 referred to in 
paragraph 2 of the said order be paid into an 
interest bearing account in the name of Messrs 
Parker and Parker Solicitors of 140 St. George's 
Terrace Perth, there to be held pending the 
detennination of the appeal by the Full Bench. 

(3) That such amount be paid into such account 
within 14 days of the date hereof. 

(4) That upon the determination of the appeal 
herein the amount or such other amount as may be 
ordered by the Full Bench be paid forthwith to the 
respondent in the event that the respondent is 
successful. 

(5) That there be liberty to apply as to any 
further directions for the disposal of the said 
moneys or the operation of the said account. 

PRESIDENT. 
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AWARDS/AGREEMENTS — 

Application lor — 

CLERKS' (COMMERCIAL, RETAIL, 
WHOLESALE, HOTELS AND MOTELS 

CLERICAL INDUSTRIAL TRAINEESIIIPS) 
AGREEMENT. 

No. AG 18 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Alu-Glass and Others. 

No. AG18of 1988. 
COMMISSIONER C.B. PARKS. 

23rd day of August 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
applicant and Mr L. Joyce on behalf of respondents, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That the attached Memorandum be registered as 
an industrial agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

No. AG 18 of 1988. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to Section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the union) on the one part and the employers 
named in Clause 13. — Signatories and Respondents 
hereof on the other part, witnesseth that hereto 
mutually covenant and agree the one with the other as 
follows: 

1. —Title. 
This agreement shall be known as the Clerks' 

(Commercial Retail, Wholesale, Hotels ad Motels 
Clerical Industrial Traineeships) Agreement No. 
AG 18 of 1988. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours. 

10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories and Respondents. 

3. — Objects. 
(1) The object of this agreement is to provide the 

. form and substance of the conditions of 
employment, including rates of pay, applicable to 
clerical trainees in Western Australia employed 
under Australian Traineeships Scheme (ATS) and 
who, but for being a trainee under that scheme 
would be covered by an award to which the union is 
a party. 

(2) This agreement shall not be used by any 
party as a precedent in any proceedings before 
Industrial Tribunals. 

4. — Scope. 
This agreement shall apply to any clerical 

trainee employed in any of the callings covered by 
the Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947, the Clerks' (Commercial. 
Social and Professional Services) Award No. 14 of 
1972 and the Clerks' (Hotels, Motels and Clubs) 
Award No. R7 of 1977 employed in the industry of 
the employers named in Clause 13. — Signatories 
and Respondents of this agreement provided that 
where such trainees do not work in any of the 
industries named in any of the above awards and 
provided further that such "Award Free" clerical 
trainees are not employed in industries where 
clerical work is covered by any other award or 
agreement of the Commission such employees 
shall, for the purposes of this agreement, be 
deemed to be covered by the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972. 

5. — Area of Operation. 
This agreement shall operate throughout the 

State of Western Australia. 

6. — Terms of Agreement. 
This agreement shall operate from 17 January 

1988 for a period of 12 months. Provided that where 
the agreement is terminated in accordance with 
section 43 of the Industrial Rel ations Act 1979 such 
termination shall not prejudice any training 
agreements or employment contracts between the 
trainees and the employers which were entered 
into during the currency of this agreement. 

7. — Definitions. 
"Training or Trainee Agreement" is an 

agreement for training made pursuant to section 
37 D of the Western Australian Industrial Training 
Act 1975. Such agreement shall be approved by the 
State Management Committee (SMC) for 
traineeships and registered under the Industrial 
Training Act 1975. 

"Clerical Trainee" shall be a person who has 
entered into an agreement for training in any of the 
callings covered by the award named in Clause 4 of 
this agreement who at the time of entering into a 
training agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this 
agreement. 

"Australian Traineeship System (ATS)" shall 
mean the traineeship system set up under the 
Industrial Training Act 1975 as a result of the report 
of the Commonwealth Committee of Enquiry into 
labour market programmes (Kirby Report) in 
response to recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall 
be the weekly wage set out in Clause 10. — 
Conditions of Training subclause (4). 
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8. — Cancellation of Training. 
A traineeship may be cancelled— 

(1) by mutual consent; 
(2) by either the employer or the trainee 

giving two weeks notice on either side, or 
by the payment or forfeiture as the case 
may be, of two weeks wages in lieu of 
notice. This does not affect the right to 
dismiss for misconduct and in such a case 
wages shall be paid up to the time of 
dismissal only. 

9. — Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at 
the work place where the training is being 
conducted. 

10. — Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job 
training course and is provided with the prescribed 
on-the-job training approved by the appropriate 
State Training Authority in consultation with the 
union. 

(2) The trainee shall be engaged for a minimum 
of 12 months as a full-time temporary employee, 
provided that a trainee shall be subject to a 
probation period of one month. 

(3) Time spent on off-the-job training shall be 
allowed without loss of continuity of 
employment. 

(4) Wages —- For the purpose of achieving 
stability of income for the trainee, the employer 
shall pay a weekly wage calculated on the following 
basis: 

Xx 39 

52 
where X equals the appropriate junior rate 
under the relevant award and 39 represents the 
actual weeks spent on the job in the 12 month 
period. 

Provided that the weekly wage rate payable 
to a trainee shall not be less than the minimum 
weekly rate set or recognised by the Australian 
Traineeship System. 

(5) Overtime — Trainees shall not be required to 
work overtime unless in a particular establishment 
the working of some overtime is necessary for the 
training to be provided on particular work which 
can only be undertaken during overtime hours. 

(6)(a) Where the employment of a trainee by an 
employer is continued after completion of the 
traineeship period the service during the 
traineeship period shall be counted as service for 
the purpose of the award. The service shall also be 
credited to any company based medical scheme 
and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment 
with an employer within a period of three months 
from the end of the period of traineeship such 
employment shall be deemed to be continuous for 
the purpose of paragraph (a) of this subclause. 

(7) The provision of the relevant workers' 
compensation and occupational health and safety 
legislation shall apply to trainees. , 

(8) Where possible, traineeship positions shall 
be additional to normal staff numbers. Existing 
full-time employees shall not be displaced by 
trainees. 

(9) The union shall be afforded reasonable 
access to trainees during work time for the 
purposes of explaining the role and functions of 
the union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual 
leave entitlements plus HVz per cent loading 
calculated on the ordinary rate of salary set by 
subclause (4) of this clause. 

(11) On the completion of the traineeship the 
State Training Authority shall provide each 
successful trainee with a certificate under the 
Industrial Training Act. 

11. — General Conditions. 
(1) The conditions of employment for clerical 

trainees shall, unless prescribed otherwise by this 
agreement, be the conditions of employment laid 
down by the relevant award or agreement which 
would but for this agreement otherwise cover such 
employees. Provided that such trainees shall not be 
included in any calculation of a ratio of junior to 
senior employees, where the relevant award or 
agreement prescribes such a ratio. 

(2) The normal customs and practice of the 
employer shall apply except where it is contrary to 
this agreement. 

12. — Disputes Settlement. 
(1) Should any dispute arise as to the operation 

of this agreement and the parties are unable to 
resolve that dispute by amicable negotiation the 
parties shall refer such dispute to the Industrial 
Relations Commission for: 

(a) conciliation in the first instance and 
failing that; 

(b) for arbitration. 
(2) Should any dispute arise as to the operation 

of a "training" agreement such dispute shall be 
resolved through the settlement mechanisms 
presented by the Industrial Training Act 1975. 

13. — Signatories and Respondents. 
Signatories: Respondents: 
B.E. Gellarp — for Alu-Glass. 
and on behalf of 143 Boulder Road, 

Kalgoorlie WA 6430. 
B. Eames — for and Allbend Engineering, 
on behalf of 7 Burgay Court, Osborae 

Park WA 6017. 
B. Taylor — for and Action Secretarial 
on behalf of Services, 

15th Floor, 256 Adelaide 
Terrace, Perth WA 6000. 

K. Klicker — for and Aqua Technics WA, 
on behalf of 24 McDowell Street. 

Welshpool WA 6106. 
V. Novak — for and Armadale Glass & 
on behalf of Mirrors, 

253 Railway Avenue, 
Armadale WA 6112. 

N. Rosato — for and Atlas Software Pty Ltd, 
on behalf of 110 Edward Street, East 

Perth WA 6000. 
D. Barsden — for Barnett Carpet Co 
and on behalf of Pty Ltd, 

1 Neil Street (cnr 
Frobisher Road). 
Osborne Park WA 6017. 
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J.W. Busby — for 
and on behalf of 

D. Chandler — for 
and on behalf of 

R.L. Todd — for and 
on behalf of 

A.N. Bennett — for 
and on behalf of 

H. Plummer — for 
and on behalf of 

PA. Haynes — for 
and on behalf of 

B.A. Cooper — for 
and on behalf of 

J.D. Hewlett — for 
and on behalf of 

M.I. Cooke — for 
and on behalf of 

L. Gallagher — for 
and on behalf of 

R. Calabrese — for 
and on behalf of 

OA. Swiderski — 
and on behalf of 

K.G. France — for 
and on behalf of 

I.G. Prosser — for 
and on behalf of 

B. Urquhart — for 
and on behalf of 

N. Baldwin — for 
and on behalf of 

P. Long — for and 
on behalf of 

W.E. Marshallsay. — 
for and on behalf of 

Busby Truck Rental 
Pty Ltd, 
239 Great Eastern 
Highway, Rivervale WA 
6103. 
David Chandler & Ian 
Hooke Architects. 
105 Forrest Street, 
Cottesloe WA 6011. 

Dianella Chiropractic 
Clinic, 
123 Walter Road, 
Inglewood WA 6052. 

Doubloon Pty Ltd, 
trading as Confectionery 
Distributors, 
9 Shields Crescent, 
Booragoon WA 6154. 
Cardiac and Surgical 
Australia, 
5/611 Hay Street, 
Jolimont WA 6005. 
Crown Manufacturing 
Industries Pty Ltd, 
Unit 27B Adrian Street, 
Welshpool WA6106. 
Hydraplant Pty Ltd, 
99 Dowd Street, 
Welshpool WA 6106. 
Jennifer Denise Howlett, 
trading as Intercad, 4/219 
Onslow Road, Shenton 
Park WA 6008. 
Interceramics, 
357 Oxford Street. 
Leederville WA 6007. 
JJ. Burns and 
Associates, 
398 Fitzgerald Street, 
North Perth WA 6006. 
Johns Engineering and 
Cranes, 
22 Ballantyne Road, 
Kewdale WA 6105. 
Kalgoorlie/Boulder 
Chamber of Commerce, 
224 Hannan Street, 
Kalgoorlie WA 6430. 

Kerrie Glen France, 
trading as Kezart Design 
Studio, 
278 Scarborough Beach 
Road, Osborne Park WA 
6017. 
LTA Trading, 
789 Wellington Street, 
Perth WA 6000. 
L.J. Hooker Thornlie, 
Shop 10, Thornlie 
Square. 1 Spencer Road, 
Thornlie WA 6108. 
MacMahon 
Construction Pty Ltd, 
12 Whyalla Street. 
Willetton WA 6155. 
Master Engineering. 
120 Beechboro Road, 
Bays water WA 6053. 
M & M Engineers, 
47 Irvine Street, 
Bayswater WA 6053. 

J. Bradshaw — for 
and on behalf of 

L.R. Gibson — for 
and on behalf of 

G.B. Barnes — for 
and on behalf of 

J.Y.G. Garnsworthy 
— for and on behalf 
of 
CJ Borsboom — for 
and on behalf of 

R.C. McCormack — 
for and on behalf of 

J. Searcy — for and 
on behalf of 

J.L. Pusey — for and 
on behalf of 

S. Wallace — for and 
on behalf of 

G. Paynter — for and 
on behalf of 

W.M. Taylor — for 
and on behalf of 

M.C. Mai ski — for 
and on behalf of 

Northern Districts 
Settlement Service, 
Shop 6, Glengarry 
Shopping Centre, 
Duncraig WA 6023. 
Park Estate Agency Pty 
Ltd (1982), 
Shop 1/129 Canning 
Highway, South Perth 
WA 6151. 
Pinnacle Nominees 
Pty Ltd, 
47 Labouchere Road, 
South Perth WA 6151. 
Prime Air, 
6/6 Raymond Avenue, 
Bayswater WA 6053. 
Rapid Metal 
Developments, 
43 King Edward Road, 
Osborne Park WA 6017. 
Roy Weston Nationwide 
Realty Belmont, 
Shop 3, Belmont Plaza, 
Shopping Centre, 
Belmont WA 6104. 
Searcy Computer 
Technology, 
368 Rokeby Road, 
Subiaco WA 6008. 
Seismic Supply 
International, 60 Wilson 
Street, Kalgoorlie WA 
6430. 
South West Real Estate 
Pty Ltd, trading as Roy 
Weston Nationwide 
Realty Bunbury, 
7 Stirling Street, Bunbury 
WA 6230. 
Spectrum Surveys, 
96 Egan Street, 
Kalgoorlie WA 6430. 
Tackle Holdings Pty Ltd, 
trading as Vegas Hotel, 
349 Charles Street, North 
Perth WA 6006. 
Wedding Bliss Function 
Brokers, 
Rear 4, Bowman Street, 
South Perth WA 6151. 
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CLERKS' (COMERCIAL, RETAIL, 
WHOLESALE, HOTELS AND MOTELS 

CLERICAL INDUSTRIAL TRAINEESHIPS) 
AGREEMENT. 

No. AG 19 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Abrasive Industrial Dist; 'ors 

and Others. 
No. AG 19 of 1988. 

COMMISSIONER C.B. PARKS. 
23rd day of August 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
applicant and Mr L. Joyce on behaF of respondents, 
and by consent, the Commission nsuant to the 
powers conferred on it under the Ii >trial Relations 
Act 1979 hereby orders: 

That the attached Memorandum be registered as 
an industrial agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

No. AG 19 of 1988. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the union) on the one part and the employers 
named in Clause 13. — Signatories and Respondents 
hereof on the other part, witnesseth that hereto 
mutually covenant and agree the one with the other as 
follows: 

This agreement shall be known as the Clerks' 
(Commercial Retail, Wholesale, Hotels ad Motels 
Clerical Industrial Traineeships) Agreement No. 
AG19 of 1988. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours. 

10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories and Respondents. 

69 W.A.I.G. 

3. — Objects. 
(1) The object of this agreement is to provide the 

form and substance of the conditions of 
employment, including rates of pay, applicable to 
clerical trainees in Western Australia employed 
under Australian Traineeships Scheme (ATS) and 
who, but for being a trainee under that scheme 
would be covered by an award to which the union is 
a party. 

(2) This agreement shall not be used by any 
party as a precedent in any proceedings before 
Industrial Tribunals. 

4. — Scope. 
This agreement shall apply to any clerical 

trainee employed in any of the callings covered by 
the Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947, the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972 and the Clerks' (Hotels, Motels and Clubs) 
Award No. R7 of 1977 employed in the industry of 
the employers named in Clause 13. — Signatories 
and Respondents of this agreement provided that 
where such trainees do not work in any of the 
industries named in any of the above awards and 
provided further that such "Award Free" clerical 
trainees are not employed in industries where 
clerical work is covered by any other award or 
agreement of the Commission such employees 
shall, for the purposes of this agreement, be 
deemed to be covered by the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972. 

5. — Area of Operation. 
This agreement shall operate throughout the 

State of Western Australia. 

6. — Terms of Agreement. 
This agreement shall operate from 17 January 

1988 for a period of 12 months. Provided that where 
the agreement is terminated in accordance with 
section 43 of the Industrial Relations Act 1979 such 
termination shall not prejudice any training 
agreements or employment contracts between the 
trainees and the employers which were entered 
into during the currency of this agreement. 

7. — Definitions. 
"Training or Trainee Agreement" is an 

agreement for training made pursuant to section 
37D of the Western Australian Industrial Training 
Act 1975. Such agreement shall be approved by the 
State Management Committee (SMC) for 
traineeships and registered under the Industrial 
Training Act 1975. 

"Clerical Trainee" shall be a person who has 
entered into an agreement for training in any of the 
callings covered by the award named in Clause 4 of 
this agreement who at the time of entering into a 
training agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this 
agreement. 

"Australian Traineeship System (ATS)" shall 
mean the traineeship system set up under the 
Industrial Training Act 1975 as a result of the report 
of the Commonwealth Committee of Enquiry into 
labour market programmes (Kirby Report) in 
response to recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall 
be the weekly wage set out in Clause 10. — 
Conditions of Training subclause (4). 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

8. — Cancellation of Training. 
A traineeship may be cancelled— 

(1) by mutual consent; 
(2) by either the employer or the trainee 

giving two weeks notice on either side, or 
by the payment or forfeiture as the case 
may be, of two weeks wages in lieu of 
notice. This does not affect the right to 
dismiss for misconduct and in such a case 
wages shall be paid up to the time of 
dismissal only. 

9. — Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at 
the work place where the training is being 
conducted. 

10. — Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job 
training course and is provided with the prescribed 
on-the-job training approved by the appropriate 
State Training Authority in consultation with the 
union. 

(2) The trainee shall be engaged for a minimum 
of 12 months as a full-time temporary employee, 
provided that a trainee shall be subject to a 
probation period of one month. 

(3) Time spent on off-the-job training shall be 
allowed without loss of continuity of 
employment. 

(4) Wages — For the purpose of achieving 
stability of income for the trainee, the employer 
shall pay a weekly wage calculated on the following 
basis: 

52 
where X equals the appropriate junior rate 
under the relevant award and 39 represents the 
actual weeks spent on the job in the 12 month 
period. 

Provided that the weekly wage rate payable 
to a trainee shall not beless than the minimum 
weekly rate set or recognised by the Australian 
Traineeship System. 

(5) Overtime — Trainees shall not be required to 
work overtime unless in a particular establishment 
the working of some overtime is necessary for the 
training to be provided on particular work which 
can only be undertaken during overtime hours. 

(6)(a) Where the employment of a trainee by an 
employer is continued after completion of the 
traineeship period the service during the 
traineeship period shall be counted as service for 
the purpose of the award. The service shall also be 
credited to any company based medical scheme 
and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment 
with an employer within a period of three months 
from the end of the period of traineeship such 
employment shall be deemed to be continuous for 
the purpose of paragraph (a) of this subclause. 

(7) The provision of the relevant workers" 
compensation and occupational health and safety 
legislation shall apply to trainees. 

(8) Where possible, traineeship positions shall 
be additional to normal staff numbers. Existing 
full-time employees shall not be displaced by 
trainees. 

(9) The union shall be afforded reasonable 
access to trainees during work time for the 
purposes of explaining the role and functions of 
the union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual 
leave entitlements plus UVs per cent loading 
calculated on the ordinary rate of salary set by 
subclause (4) of this clause. 

(11) On the completion of the traineeship the 
State Training Authority shall provide each 
successful trainee with a certificate under the 
Industrial Training Act. 

11. — General Conditions. 
(1) The conditions of employment for clerical 

trainees shall, unless prescribed otherwise by this 
agreement, be the conditions of employment laid 
down by the relevant award or agreement which 
would but for this agreement otherwise cover such 
employees. Provided that such trainees shall not be 
included in any calculation of a ratio of junior to 
senior employees, where the relevant award or 
agreement prescribes such a ratio. 

(2) The normal customs and practice of the 
employer shall apply except where it is contrary to 
this agreement. 

12. — Disputes Settlement. 
(1) Should any dispute arise as to the operation 

of this agreement and the parties are unable to 
resolve that dispute by amicable negotiation the 
parties shall refer such dispute to the Industrial 
Relations Commission for: 

(a) conciliation in the first instance and 
failing that; 

(b) for arbitration. 
(2) Should any dispute arise as to the operation 

of a "training" agreement such dispute shall be 
resolved through the settlement mechanisms 
presented by the Industrial Training Act 1975. 

13. — Signatories and Respondents. 
Signatories: Respondents: 
RJ. Gammon — for Agnew Clough Ltd, 
and on behalf of 3rd Floor, 22 Mount 

Street. Perth WA 6000. 
L. Casella — for and A.J. Casella Designs, 
on behalf of 402 Scarborough Beach 

Road, Osbome Park WA 
6017. 

M.C. Taylor — for AKA Construction 
and on behalf of Pty Ltd. 

126 Mill Street, Perth WA 
6000. 

R. Flint — for and ■ Abrasive Industrial 
on behalf of Distributors, 

9/20 Shields Crescent. 
Booragoon WA 6154. 

R. Fry — for and on Accord Printers, 
behalf of 35 Sanford Road, Albany 

WA 6330. 
B. Hampton — for Advanced Ability Co 
and on behalf of Pty Ltd. 

16 Jersey Street, Jolimont 
WA 6014. 

F. Booth — for and Allwest Catering 
on behalf of Supplies, 

18 Lindsay Street, Perth 
WA 6000. 
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R.C. Walliss — for 
and on behalf of 

C. Marsh — for and 
on behalf of 

A. Wright — for and 
on behalf of 

G.P. Kearney — for 
and on behalf of 

J.P. Gribble — for 
and on behalf of 

D.M. Guild — for 
and on behalf of 

J.A, Malone — for 
and on behalf of 

N. Moniodis — for 
and on behalf of 

B.J. Evans — for and 
on behalf of 

FJ, Bradley — for 
and on behalf of 

G. Hudson — for 
and on behalf of 

C.M. Rosagro — for 
and on behalf of 

I. Chan — for and on 
behalf of 

B.L. Bryer — for and 
on behalf of 

N.J. Barnet — for 
and on behalf of 

D. Carver — for and 
on behalf of 

A.C. Hobson — for 
and on behalf of 

T. Mitchell — for 
and on behalf of 

R. Smith — for and 
on behalf of 

K. Stevenage — for 
and on behalf of 

Alma Engineering Pty 
Ltd, 73 Division Street, 
Welshpool WA 6106. 
Alsco Linen Service, 
228 Great Eastern 
Highway, Rivervale WA 
6103. 
Aloha Perth Casting 
Agency, 
116 Barrack Street, Perth 
WA 6000. 
APA Distributors 
Pty Ltd, 
23 Kew Street, Welshpool 
WA 6106. 
AP Gribble Pty Ltd, 
96 Barrack Street 
Merredin WA 6415. 
Aqua-Drill Pty Ltd, 
38 Coulson Way, 
Canning Vale WA 6155. 
Innaloo Enterprises 
Pty Ltd, 
trading as Armadale 
Professional Service, 
26-28 Prospect Road, 
Armadale WA 6112. 
Artifex Furniture, 
20 Gympie Way, 
Willetton WA6155. 
B.J. Evans and Co, 
156 Onslow Road, 
Shenton Park WA 6008. 
Bradley Kelsall & WU, 
19 Colin Street. West 
Perth WA 6005. 
Builders Supply Group, 
cnr Vulcan & Cook 
Streets, Canning Vale 
WA 6155. 
Bunnings Riverton, 
152 Pilbara Street, 
Welshpool WA 6106. 
Cable Water Skiing 
(Aust), 
Troode Street, 
Spearwood WA 6163. 
Cavlec Electrical 
Engineering Services 
Pty Ltd, 
77 Dowd Street, 
Welshpool WA 6106. 
Garnet Holdings Pty Ltd, 
6/239 Adelaide Terrace, 
Perth WA 6000. 
Carvair Pty Ltd, 
4 Bathurst Court 
Willetton WA 6155. 
Chadson Engineering, 
82 Thompson Road, 
North Fremantle WA 
6159. 
Chameleon Designs, 
276 Newcastle Street, 
Northbridge WA 6000. 
City Business Machines. 
289 Fitzgerald Street, 
Perth WA 6000. 
Cleveland Industries, 
219 Victoria Road, 
Malaga WA 6062. 

H.A. Smith — for 
and on behalf of 

J.G. Berkhout — for 
and on behalf of 

V. Lorrigan — for 
and on behalf of 

C.Y. Tandon — for 
and on behalf of 

S. Harvey — for and 
on behalf of 

T.J. Nicholls — for 
and on behalf of 

P. Curtis — for and 
on behalf of 

J. Guilfoyle — for 
and on behalf of 

J. Madonini — for 
and on behalf of 

R. Hourn — for and 
on behalf of 

E.B. Bracknell — for 
and on behalf of 

J. Love — for and on 
behalf of 

E. Hastings — for 
and on behalf of 

W.A. Walsh — for 
and on behalf of 

E.H. Malcolm — for 
and on behalf of 

G. Healy — for and 
on behalf of 

P. Gourway — for 
and on behalf of 

G.W. McGrath — for 
and on behalf of 

GJ. Brown — for 
and on behalf of 

Computercorp Pty Ltd, 
1/72-74 Wellington 
Street East Perth WA 
6000. 
Confederation of 
Australian Motor Sport. 
1/219 Onslow Road, 
Shenton Park WA 6008. 
Consultech, 
55 Colin Street West 
Perth WA 6005. 
C.R. Cox & Associates 
(Australia), 
39 Canning Highway, 
East Fremantle WA 6158. 
Cruise-Away Hire Sales 
and Accessories, 
14 Port Kembla Drive, 
Bibra Lake WA 6163. 
Cullity Timbers, 
267 Alexander Road, 
Belmont WA 6104. 
Curtis and Enston, 
237 Main Street, 
Osborne Park WA 6017. 
Dominion Charter 
Finance, 
35 Richardson Street 
West Perth WA 6005. 
Domus Constructions 
Pty Ltd, 
12 Monger Street, 
Northbridge WA 6000. 
Dowell Aluminium 
Windows (WA), 
60 Belmont Avenue, 
Belmont WA 6104. 
Duncan Motor Co 
Pty Ltd, 
17 Hazelhurst Street, 
Kewdale WA 6105. 
Engora Holding Pty Ltd. 
trading as Tooling 
Services WA( 1983), 
4/7 O'Malley Street, 
Osborne Park WA 6017. 
Everready Electrics, 
46 Cricklewood Way, 
Carine WA 6020. 
Everyday Plumbers, 
416 Scarborough Beach 
Road, Osborne Park WA 
6017. 
Ewen Malcolm & Co, 
1st Floor, 353 Rokeby 
Road. Subiaco WA 6008. 
Falaren Pty Ltd, trading 
as BP Kerry Motors, 
401 Scarborough Beach 
Road, Osborne Park WA 
6017. 
Fiona Andrews Designs, 
cnr Lake and Bulwer 
Streets, Northbridge WA 
6017. 
F.K. Kanny & Sons, 
40 Kurnall Road. 
Welshpool WA 6104. 
Forbes & Fitzharding, 
1064 Hay Street, Perth 
WA 6005. 
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P S. Turner — for 
and on behalf of 

C.S. Bain — for and 
on behalf of 

R. Scata — for and 
on behalf of 

P. Martens — for 
and on behalf of 

J.V. Greenwell — for 
and on behalf of 

G. Giustiniano — for 
and on behalf of 

J. Thomas — for and 
on behalf of 

N.W. Craven-Kelly 
— for and on behalf 
of 
W. Clarson — for 
and on behalf of 

M. Kassim — for and 
on behalf of 

M.R. Polak — for 
and on behalf of 

H.N. Glass — for 
and on behalf of 

R. Kennedy — for 
and on behalf of 

R. Garnaut — for 
and on behalf of 

J. McCoy — for and 
on behalf of 

J. Calabro — for and 
on behalf of 

A. Tink — for and on 
behalf of 

TJ. Garland — for 
and on behalf of 

C. Bombak — for 
and on behalf of 

Gillard Turner & 
O'Brien Pty Ltd, 
30 Ledger Road, Balcatta 
WA6021. 

Gillard Turner & 
O'Brien Pty Ltd, 
4/35 Prindiville Drive. 
Wangara WA 6065. 
Glenn Low Real Estate, 
88 Hampton Road, 
Fremantle WA 6160. 
Great Southern Group 
Training, 
171 York Street, Albany 
WA 6330. 
Greenvine Pty Ltd, 
Suite 7/300 Rokeby 
Road, Subiaco WA 6008. 
Giustiniano Nominees 
Pty Ltd, 
348 Main Street, Balcatta 
WA 6021. 
Home Art & Decor, 
18 Wickham Street, East 
Perth WA 6000. 
Humes Ltd, 
89 Salvado Road. 
Wembley WA 6014. 
Industrial Breakdown 
Service, 
3 John Street, Bayswater 
WA 6053. 
Income Equity Holdings, 
115 Merlin Hotel, Perth 
WA 6000. 
Initial Services (Aust) 
Pty Ltd, 82 John Street, 
Welshpool WA 6106. 
Japan Australia Word 
Services Pty Ltd, 
Suite 1, Doyle Court, 193 
Rokeby Road, Subiaco 
WA 6008. 
JEB Distributors, 
626 Newcastle Street, 
Leederville WA 6007. 
Jetset Travel, 
Shop 50, Whitford City, 
Whitford Avenue, 
Hillarys WA 6025. 
John McCoy and 
Associates, 
23 Pearson Way, 
Osborne Park WA 6017. 
Joseph Calabro, 
210 Amelia Street, 
Balcatta WA 6021. 
Highline Building 
Constructions, 
9 Felspar Street, 
Welshpool WA 6106. 

Imprint Printers, 
77 Lockyer Avenue, 
Albany WA 6330. 

Kailis and France 
Pty Ltd. 
14 Neil Street, Osborne 
Park WA 6017. 

W. Bruce — for and 
on behalf of 

G. Karra — for and 
on behalf of 

K.J. Ford — for and 
on behalf of 

S. Cousins — for and 
on behalf of 

B. Beacham — for 
and on behalf of 

V. Keller —- for and 
on behalf of 

Kambalda Auto 
Electrics, 
Salmon Gums Road, 
Kambalda West WA 

I..K. Jamieson — for 
and on behalf of 

G. Cammarano —for 
and on behalf of 

L.C. Toy — for and 
on behalf of 

L.D. Woidt — for 
and on behalf of 

E. Bennett — for and 
on behalf of 

B. Davidson — for 
and on behalf of 

T. Martin — for and 
on behalf of 

G.G. Pearse — for 
and on behalf of 

S.R. McDonald —for 
and on behalf of 

P.F. Brain — for and 
on behalf of 

MJ. Regan — for . 
and on behalf of 

N. Anderson — for 
and on behalf of 

A. Howell — for and 
on behalf of 

Karra Enterprises 
Pty Ltd, 
1/896 Beaufort Street, 
Inglewood WA 6052. 
KDR Engineering, 
1 Booth Place, Balcatta 
WA 6021. 
Kerby Furniture, 
86 Maddington Road, 
Maddington WA 6109. 
Lancet Scientific and 
Surgical Supplies, 
2/52 Hector Street, 
Osborne Park WA 6017. 
LB A Stationers, 
211 Barrington Street, 
Speanvood WA 6163. 
Leon K. Jamieson and 
Associates, 
Suite 1, Frederick House, 
70-74 Frederick Street, 
Albany WA 6330. 
Lotteries Commission 
of WA, 
334 Rokeby Road, 
Subiaco WA 6008. 
MC's Skin and Beauty 
Clinic, 
Shop 3/6, Hokin Street, 
Warnbro WA 6169. 
Mair & Co, 
Floreat Forum, Howtree 
Place, Floreat WA 6014. 
Mamma Maria's 
Restaurant, 
105 Aberdeen Street, 
Northbridge WA 6000. 
Mandurah Insurance 
Services, 
21 Sholl Street, 
Mandurah WA 6210. 
Martin Billings 
Advertising and 
Marketing, 
115 Cambridge Street, 
Leederville WA 6007. 
Merredin Tourist 
Bureau, 
Barrack Street, Merredin 
WA 6415. 
MA Kailis Exports, 
12 Stirling Highway, 
Nedlands WA 6009. 
MIFD Pty Ltd, trading 
as Peter B, 
142 Summers Street, East 
Perth WA 6000. 
Mark Regan Settlements, 
167 St George's Terrace, 
Perth WA 6000. 
Nelmara Pty Ltd., 1st 
Floor, 6 Cliff Street, 
Fremantle WA 6160. 
New Era Typesetting, 
Lot 49, F.llenbrook Road. 
'Bullsbrook WA 6084. 
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R. Johnson — for 
and on behalf of 

PA. Rakich — for 
and on behalf of 

P H. O'Reilly — for 
and on behalf of 

B. Lacy — for and on 
behalf of 

. Callanan — tor 
and on behalf of 

P.A. Bruce — for and 
on behalf of 

T. Tan — for and on 
behalf of 

K.R. East — for and 
on behalf of 

R. McGillivray — for 
and on behalf of 

M.P. Horwood — for 
and on behalf of 

A. Singor — for and 
on behalf of 

B. Martin — for and 
on behalf of 

S. Quinn — for and 
on behalf of 

F.K.J. Schubert —for 
and on behalf of 

L.N. Jungue — for 
and on behalf of 

S.P. Vipond — for 
and on behalf of 

C.H. Gray — for and 
on behalf of 

P. Rothery — for and 
on behalf of 

Nilsen Electrical 
Contractors, 
12 Roberts Street, 
Osborne Park WA 6017. 
Nu-Tech Engineering 
Pty Ltd, 
3 Dampier Road, 
Welshpool WA6106. 
O'Reilly Real Estate. 
4 Canning Road, 
Kalamunda WA 6076. 
Pancontinental Mining 
Limited, 
Level 23. AMP Centre, 
50 Bridge Street, Sydney 
NSW 2000. 
Passrost Pty Ltd, trading 
as Pilbara NOT, 143 
Cambridge Street, West 
Leederville WA 6007. 
Peter Bruce & Associates, 
329 Canning Highway, 
Palmyra WA 6157. 
Prok Holdings Pty Ltd, 
285 Collier Road, 
Bayswater WA 6053. 
Quality Living Pty Ltd, 
6 Gibberd Road, 
Balcatta WA6021. 
Ran Data Corporation 
Ltd, 
4th Floor, 200 Adelaide 
Terrace, Perth WA 6000. 

Roy Weston Nationwide 
Realty Gosnells, 
2286 Albany Highway, 
Gosnells WA 6110. 
Scout Outdoor Centre, 
581 Murray Street, West 
Perth WA 6005. 
Silverbridge Nominees 
Pty Ltd, trading as Perth 
Electrical Services, 
13 Campbell Street, West 
Perth WA 6005. 
Spark & Cannon Pty 
Ltd, 13th Floor, 26 St. 
George's Terrace, Perth 
WA 6000. 
SWS Burgtec Pty Ltd, 
3 Kirke Street, Balcatta 
WA 6021. 

United Food 
Corporation Pty Ltd, 
10-12 Bell Street, 
Canningvale WA 6155. 
Vipond Pty Ltd, trading 
as Relationship 
Connection, 
4/76 Hay Street, Subiaco 
WA 6008. 
Volvo Australia, 
232 Welshpool Road, 
Welshpool WA 6106. 
WA Arthritis & 
Rheumatism 
Foundation, 
42 Jersey Street, Jolimont 
WA 6014. 

J. Sierotto — for and 
on behalf of 

C. Muir — for and 
on behalf of 

U. Lutze — for and 
on behalf of 

L. Matthews — for 
and on behalf of 

J.A. Maclver — for 
and on behalf of 

FJ, Nethercott — for 
and on behalf of 

G. Williams — for 
and on behalf of 

N.J. Willis — for and 
on behalf of 

S.N. Henderson — 
for and on behalf of 

T. Yow — for and on 
behalf of 

WA Disabled Sports 
Association, 
The Park Recreation 
Centre, cnr Gloucester 
and Kent Street, East 
Victoria Park WA 6101. 
Waratah Travel, 
129A Warath Avenue, 
Dalkeith WA 6009. 
WA Signs, 
2/19 McDonald Street 
(West), Osborne Park 
WA 6017. 
WA Sporting Car 
Club (Inc), 
Unit 2, 73-75 Hay Street, 
Subiaco WA 6008. 
Wesley College, 
40 Coode Street. South 
Perth WA 6151. 
Western Mining 
Corporation Limited, 
191 Great Eastern 
Highway, Belmont WA 
6104. 
Williams Enterprises 
Publishers. 
Suite 3, 16 Kearns 
Crescent Applecross WA 
6153. 
Willis & Elliott 
Optometrists, 
175 Scarborough Beach 
Road, Mt Hawthorn WA 
6016. 
W.J. and M.R. 
Henderson Construction, 
19 Charles Street 
Geraldton WA 6530. 
Y. Micro, 
390 Oxford Street Mt 
Hawthorn WA 6016. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia 

Industrial Union of Workers, WA Branch 
and 

Ability Settlements and Others. 
No. AG20 of 1988. 

COMMISSIONER C.B. PARKS. 
23rd day of August 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
applicant and Mr L. Joyce on behalf of respondents, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That the attached Memorandum be registered as 
an industrial agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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No. AG 20 of 1988. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers. WA 
Branch (the union) on the one part and the employers 
named in Clause 13. — Signatories and Respondents 
hereof on the other part, witnesseth that hereto 
mutually covenant and agree the one with the other as 
follows: 

1. —Title. 
This agreement shall be known as the Clerks' 

(Commercial, Retail, Wholesale, Hotels ad Motels 
Clerical Industrial Traineeships) Agreement No. 
AG20 of 1988. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours. 

10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories and Respondents. 

3. — Objects. 
(1) The object of this agreement is to provide the 

form and substance of the conditions of 
employment, including rates of pay, applicable to 
clerical trainees in Western Australia employed 
under Australian Traineeships Scheme (ATS) and 
who, but for being a trainee under that scheme 
would be covered by an award to which the union is 
a party. 

(2) This agreement shall not be used by any 
party as a precedent in any proceedings before 
Industrial Tribunals. 

4. — Scope. 
This agreement shall apply to any clerical 

trainee employed in any of the callings covered by 
the Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947, the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972 and the Clerks' (Hotels, Motels and Clubs) 
Award No. R7 of 1977 employed in the industry of 
the employers named in Clause 13. — Signatories 
and Respondents of this agreement provided that 
where such trainees do not work in any of the 
industries named in any of the above awards and 
provided further that such "Award Free" clerical 
trainees are not employed in industries where 
clerical work is covered by any other award or 
agreement of the Commission such employees 
shall, for the purposes of this agreement, be 
deemed to be covered by the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972. 

5. — Area of Operation. 
This agreement shall operate throughout the 

State of Western Australia. 

6. — Terms of Agreement. 
This agreement shall operate from 17 January 

1988 for a period of 12 months. Provided that where 
the agreement is terminated in accordance with 
section 43 of the Industrial Relations Act 1979 such 
termination shall not prejudice any training 
agreements or employment contracts between the 
trainees and the employers which were entered 
into during the currency of this agreement. 

7. — Definitions. 
"Training or Trainee Agreement" is an 

agreement for training made pursuant to section 
37 D of the Western Australian Industrial Training 
Act 1975. Such agreement shall be approved by the 
State Management Committee (SMC) for 
traineeships and registered under the Industrial 
Training Act 1975. 

"Clerical Trainee" shall be a person who has 
entered into an agreement for training in any of the 
callings covered by the award named in Clause 4 of 
this agreement who at the time of entering into a 
training agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this 
agreement. 

"Australian Traineeship System (ATS)" shall 
mean the traineeship system set up under the 
Industrial Training Act 1975 as a result of the report 
of the Commonwealth Committee of Enquiry into 
labour market programmes (Kirby Report) in 
response to recommendation 18 of that report. 

The "ordinary rate of wage" forall purposes shall 
be the weekly wage set out in Clause 10. ~ 
Conditions of Training subclause (4). 

8. — Cancellation of Training. 
A traineeship may be cancelled— 

(1) by mutual consent; 
(2) by either the employer or the trainee 

giving two weeks notice on either side, or 
by the payment or forfeiture as the case 
may be, of two weeks wages in lieu of 
notice. This does not affect the right to 
dismiss for misconduct and in such a case 
wages shall be paid up to the time of 
dismissal only. 

9. — Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at 
the work place where the training is being 
conducted. 

10. — Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job 
training course and is provided with the prescribed 
on-the-job training approved by the appropriate 
State Training Authority in consultation with the 
union. 

(2) The trainee shall be engaged for a minimum 
of 12 months as a full-time temporary employee, 
provided that a trainee shall be subject to a 
probation period of one month. 

(3) Time spent on off-the-job training shall be 
allowed without loss of continuity of 
employment. 
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(4) Wages — For the purpose of achieving 
stability of income for the trainee, the employer 
shall pay a weekly wage calculated on the following 
basis: 

X x 39 

52 
where X equals the appropriate junior rate 
under the relevant award and 39 represents the 
actual weeks spent on the job in the 12 month 
period. 

Provided that the weekly wage rate payable 
to a trainee shall notbe less than the minimum 
weekly rate set or recognised by the Australian 
Traineeship System. 

(5) Overtime — Trainees shall not be required to 
work overtime unless in a particular establishment 
the working of some overtime is necessary for the 
training to be provided on particular work which 
can only be undertaken during overtime hours. 

(6)(a) Where the employment of a trainee by an 
employer is continued after completion of the 
traineeship period the service during the 
traineeship period shall be counted as service for 
the purpose of the award. The service shall also be 
credited to any company based medical scheme 
and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment 
with an employer within a period of three months 
from the end of the period of traineeship such 
employment shall be deemed to be continuous for 
the purpose of paragraph (a) of this subclause. 

(7) The provision of the relevant workers' 
compensation and occupational health and safety 
legislation shall apply to trainees. 

(8) Where possible, traineeship positions shall 
be additional to normal staff numbers. Existing 
full-time employees shall not be displaced by 
trainees. 

(9) The union shall be afforded reasonable 
access to trainees during work time for the 
purposes of explaining the role and functions of 
the union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual 
leave entitlements plus l71/2 per cent loading 
calculated on the ordinary rate of salary set by 
subclause (4) of this clause. 

(11) On the completion of the traineeship the 
State Training Authority shall provide each 
successful trainee with a certificate under the 
Industrial Training Act. 

11. —■ General Conditions. 
(1) The conditions of employment for clerical 

trainees shall, unless prescribed otherwise by this 
agreement, be the conditions of employment laid 
down by the relevant award or agreement which 
would but for this agreement otherwise cover such 
employees. Provided that such trainees shall notbe 
included in any calculation of a ratio of junior to 
senior employees, where the relevant award or 
agreement prescribes such a ratio. 

(2) The normal customs and practice of the 
employer shall apply except where it is contrary to 
this agreement. 

12. — Disputes Settlement. 
(1) Should any dispute arise as to the operation 

of this agreement and the parties are unable to 

resolve that dispute by amicable negotiation the 
parties shall refer such dispute to the Industrial 
Relations Commission for: 

(a) conciliation in the first instance and 
failing that; 

(b) for arbitration. 
(2) Should any dispute arise as to the operation 

of a "training" agreement such dispute shall be 
resolved through the settlement mechanisms 
presented by the Industrial Training Act 1975. 

13. — Signatories and Respondents. 
Signatories: Respondents: 

G. Peel — for and on Ability Settlements, 
behalf of 31 Adelaide Street, 

Fremantle WA 6160. 
MJ. Hessen for All Facets Professional 
and on behalf of Secretarial Service, 

1/154 Hampden Road, 
Nedlands WA 6009. 

E. Suarez —• for and Allied Eneabba Limited, 
on behalf of P.O. Box 84, Geraldton 

WA 6530. 
G. Winter — for and All Type Cabinets, 
on behalf of 44 Caversham Street 

East Perth WA 6000. 
V.J. Maipeli — for Architectural 
and on behalf of Aluminium Pty Ltd, 

7 Blarney Place, 
O'Connor WA 6163. 

R. Green — for and Aronbrook Pty Ltd, 
on behalf of 593 Stirling Highway, 

Cottesloe WA 6011. 
B. Wedderburn — for Ask Australia Computer 
and on behalf of Systems, 

1130 Hay Street West 
Perth WA 6005. 

M.C.A Dunn — for Associated Minerals 
and on behalf of Consolidated Ltd, 

P.O. Box 47, Eneabba 
WA 6518. 

C. Hyde —• for and Asystance Data Services, 
on behalf of 16 Sneddon Place, Balga 

WA 6061. 
R.A. Bennetts — for Bennetts Elite, 
and on behalf of 134 Marine Terrace, 

Geraldton WA 6530. 
G. Joyce — for and Blackbume & Co, 
on behalf of 1322 Hay Street West 

Perth WA 6005. 
j. Brodzki — for and Brodzki and Associates, 
on behalf of 5/191 Rokeby Road, 

Subiaco WA 6008. 
T. Burkhardt — for Burkhardt and 
and on behalf of ■ Associates Australia 

Pty Ltd, 
National Westminister 
House, 251 Adelaide 
Terrace, Perth WA 6000. 

D. Campbell-Smith — Campbell Smith & 
for and on behalf of Associates, 

20 Beatrice Avenue, Shelly 
WA 6155. 

M. Carson — for and Carson's of Merredin, 
on behalf of 112 Barrack Street, 

Merredin WA 6415. 
H. Bilek — for and Classic Cuisine, 
on behalf of 4 Hehir Street Belmont 

WA 6104. 
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G.F. MacPherson — 
for and on behalf of 

D.A. Bedbrook — for 
and on behalf of 

B. Day — for and on 
behalf of 

E. Thomas — for 
and on behalf of 

J.A. Bilston — for 
and on behalf of 

W. Moser — for and 
on behalf of 

P. Johnson — for 
and on behalf of 

J. Dragicevich — for 
and on behalf of 

H. Corporaal — for 
and on behalf of 

K.G. White — for 
and on behalf of 

P. Stedman — for 
and on behalf of 

S.G. Moore — for 
and on behalf of 

G. Grnbb — for and 
on behalf of 

A.L. Odey — for and 
on behalf of 

G.K. Ng — for and 
on behalf of 

S. Gripton — for and 
on befalf of 

I. Shaw — for and on 
behalf of 

H.J. Vandersteen — 
for and on behalf of 

I.J. Butler — for and 
on behalf of 

J.D. O'Shea — for 
and on behalf of 

A.G. Margio — for 
and on behalf of 

P. Den Boer — for 
and on behalf of 

Copyfax, 
209 Hay Street Subiaco 
WA 6008. 
David Bedbrook and 
Associates, 
28 Richardson Street, 
West Perth WA 6005. 
Day Brothers Bakers, 
36 South Coast Highway, 
Albany WA 6330. 
E.N. Thomas & Co, 
34a McCoy Street, 
Myaree WA 6154. 
Eric Bilston Removals, 
91 Champion Drive, 
Kelmscott WA 6111. 
Fernhurst Holdings 
Pty Ltd, 
6/884 Beaufort Street, 
Inglewood WA 6052. 
Flender (Australia) 
Pty Ltd. 
Unit 1,1-3 Dampier 
Road, Welshpool WA 
6106. 
Fode Industries, 
38 Hector Street, Mt 
Hawthorn WA 6016. 
Gencom Engineering, 
12 Durham Road, 
Bayswater WA 6053 
Gilbarco Australia Ltd, 
80 Cleaver Terrace, 
Belmont WA 6104. 
G.M. Extensions, 
7/316 Onslow Road, 
Shenton Park WA 6008. 
Greymatter Pty Ltd, 
71 Cockburn Road, 
Albany WA 6330. 
Grubb Real Estate 
& Finance, 
77 Mill Point Road, 
South Perth WA6151. 
Headfirst, 
17 Lacey Street, East 
Perth WA 6000. 
H.L. Ng Pty Ltd, 
337 Wharf Street. Queens 
Park WA 6107. 
Horwath & Horwath. 
15 William Street, Perth 
WA 6000. 
Hugin WA Pty Ltd, 
33 Wittenoom Street, 
East Perth WA 6000. 
Albany Signs, 
37 Sandford Road, 
Albany WA 6330. 
Ampol Ltd, 
11 Woolgar Avenue, 
Merredin WA 6415. 
BHP Utah Iron Ore 
Minerals International, 
Koolan Island WA 6733. 
Italspares, 
30 Guthrie Street, 
Osborne Park WA 6017. 
Jason Windows, 
1 McDower Street, 
Welshpool WA 6106. 

H. Johnston — for 
and on behalf of 

L. Baker — for and 
on behalf of 

G.R. Hogg — for and 
on behalf of 

R.H. Cunningham — 
for and on behalf of 

F. Fong — for and 
on behalf of 

M. Warner — for and 
on behalf of 

C.S. Giglia — for 
and on behalf of 

T.G. Yellow — for 
and on behalf of 

A.M. Bum — for and 
on behalf of 

A. Newman — for 
and on behalf of 

G. Grubb — for and 
on behalf of 

D.B. Moir — for and 
on behalf of 

CM. Waters — for 
and on behalf of 

E. Wilkes — for and 
on behalf of 

V.P. Mavlian — for 
and on behalf of 

P J. Mostyn — for 
and on behalf of 

A. Pritchett — for 
and on behalf of 

D. Wilcockson — for 
and on behalf of 

Jaysons Packaged Meats 
Pty Ltd, 
292 Stirling Street, Perth 
WA 6000. 
Jetset Travel 
Maddington, 
Shop 54, Maddington 
Metro Shopping Centre, 
Maddigton WA 6109. 
Liftrite Toyota, 
242 Planet Street 
Welshpool WA 6106. 
Mair & Co Kwinana, 
Shop 34, Kwinana Hub 
Chisham Avenue, 
Parmelia WA 6167. 
Ethnic Music Centre 
of WA, 
24 View Street. North 
Perth WA 6006. 
Management Support 
Services Pty Ltd, 
272 Hay Street, Subiaco 
WA 6008. 
Mayfair Photographic 
Studio, 
224 William Street, Perth 
WA 6000. 
Mining Supplies 
(Kalgoorlie) Pty Ltd. 
5 Kingscote Street, 
Kewdale WA 6105. 
Mustard Catering 
Pty Ltd, 
69 Thomson Road. 
North Fremantle WA 
6159. 
NEC Home Electronics 
(Aust Pty Ltd), 
45 S a rich Court, 
Osborne Park WA 6017. 
Oaldeigh Settlements, 
77 Mill Point Road. 
South Perth WA 6151. 
Oman Holdings Pty 
Ltd, trading as 
Hardi Spraying 
Equipment (WA), 
200 Star Street, Carlisle 
WA 6101. 
Palmerville Pty Ltd, 
C/- Queens Hotel. 
Durlacher Street. 
Gerald ton WA 6530. 
Perth Aboriginal 
Medical Service, 
154 Edward Street, East 
Perth WA 6000. 
Photolitho-PM Pty Ltd, 
224-226 Stirling Street, 
Perth WA 6000. 
P. Mostyn & Associates, 
3/336 Churchill Avenue. 
Subiaco WA 6008. 
Plunkett Homes. 
915 Albany Highway. 
East Victoria Park WA 
6101. 
Prime Publication, 
14 Jersey Street, Jolimont 
WA 6014. 

A71421/3 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.LG. 

R.G. Hay ward —for 
and on behalf of 

R.A. Adams — for 
and on behalf of 

B. Newton — for and 
on behalf of 

S.M. Tail — for and 
on behalf of 

S.R. Smith — for and 
on behalf of 

J. Steen-Olsen — for 
and on behalf of 

A. Griffin — for and 
on behalf of 

R.C. Bloffwitch —for 
and on behalf of 

IT. Eraser — for and 
on behalf of 

P. O'Connor — for 
and on behalf of 

C. Naughton — for 
and on behalf of 

CJ. King — for and 
on behalf of 

D. Walden — for and 
on behalf of 

H.W. Beyer — for 
and on behalf of 

P.P. Watt — for and 
on behalf of 

I. Howard — for and 
on behalf of 

C.G. Wyndham —for 
and on behalf of 

K. Pepper — for and 
on behalf of 

Ron Hayward Real 
Estate, 
14 Chapman Road. 
Geraldton WA 6530. 
Security Holdings 
Pty Ltd, 
10 Gladstone Street, East 
Perth WA 6000. 
Show Business Video 
Pty Ltd. 
418 Murray Street, Perth 
WA 6000. 
Slater and Gordan, 
14 Ventnor Avenue, West 
Perth WA 6005. 
Smith's Toyotaways. 
75 Dixon Road, 
Rockingham WA 6168. 
Steen Specialized 
Settlements, 
2 Clinic Street, West 
Perth WA 6005. 
Stockton Holdings 
Pty Ltd. 
184 Pier Street, Perth 
WA 6000. 
Sun City Ford, 
Phelps/Urch Street, 
Geraldton WA 6530. 
The Pastoralists & 
Graziers Association, 
789 Wellington Street, 
Perth WA 6000. 
The Union Gold Mining 
Company N.L.. 
77 Mill Point Road, 
South Perth WA6151. 
Total Subaru, 
1255 Albany Highway, 
Cannington WA 6107. 
TTS Technographics, 
99 Hay Street, Subiaco 
WA 6008. 
Walden Photography, 
Shop 6/15 Tribute Street. 
Shelley WA 6155. 
West Coast Leasing & 
Finance Pty Ltd, 
33 Colin Street, West 
Perth WA 6005. 
WIG & Associates. 
18 Chapman Road, 
Geraldton WA 6530. 
Woodhead Australia 
(WA) Pty Ltd, 
309 Pier Street, East 
Perth WA 6000. 
WS Sheetmetal Workers, 
P.O. Box 1105. 
Geraldton WA 6530. 
Young Motors Pty Ltd, 
Cathedral Avenue, 
Geraldton WA 6530 

No. AG22 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Action Advertising and Marketing 

and Others. 
No. AG22 of 1988. 

COMMISSIONER C.B. PARKS. 
23rd day of August 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
applicant and Mr L. Joyce on behalf of respondents, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That the attached Memorandum be registered as 
an industrial agreement. 

(Sgd.) C.B. PARKS, 
fL.S.l Commissioner. 

No. AG 22 of 1988. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to Section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an agreement made between the Federated Clerks" 
Union of Australia, Industrial Union of Workers. WA 
Branch (the union) on the one part and the employers 
named in Clause 13. — Signatories and Respondents 
hereof on the other part, witnesseth that hereto 
mutually covenant and agree the one with the other as 
follows: 

1. —Title. 
This agreement shall be known as the Clerks' 

(Commercial Retail, Wholesale, Hotels ad Motels 
Clerical Industrial Traineeships) Agreement No. 
AG20 of 1988. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours. 

10. Conditions of Training, 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories and Respondents. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

3. — Objects. 
(1) The object of this agreement is to provide the 

form and substance of the conditions of 
employment, including rates of pay, applicable to 
clerical trainees in Western Australia employed 
under Australian Traineeships Scheme (ATS) and 
who, but for being a trainee under that scheme 
would be covered by an award to which the union is 
a party. 

(2) This agreement shall not be used by any 
party as a precedent in any proceedings before 
Industrial Tribunals. 

4. — Scope. 
This agreement shall apply to any clerical 

trainee employed in any of the callings covered by 
the Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947, the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972 and the Clerks' (Hotels, Motels and Clubs) 
Award No. R7 of 1977 employed in the industry of 
the employers named in Clause 13. — Signatories 
and Respondents of this agreement provided that 
where such trainees do not work in any of the 
industries named in any of the above awards and 
provided further that such "Award Free" clerical 
trainees are not employed in industries where 
clerical work is covered by any other award or 
agreement of the Commission such employees 
shall, for the purposes of this agreement, be 
deemed to be covered by the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972. 

5. — Area of Operation. 
This agreement shall operate throughout the 

State of Western Australia. 

6. — Terms of Agreement. 
This agreement shall operate from 17 January 

1988 for a period of 12 months. Provided that where 
the agreement is terminated in accordance with 
section 43 of the Industrial Relations Act 1979 such 
termination shall not prejudice any training 
agreements or employment contracts between the 
trainees and the employers which were entered 
into during the currency of this agreement. 

7. — Definitions. 
"Training or Trainee Agreement" is an 

agreement for training made pursuant to section 
37D of the Western Australian Industrial Training 
Act 1975. Such agreement shall be approved by the 
State Management Committee (SMC) for 
traineeships and registered under the Industrial 
Training Act 1975. 

"Clerical Trainee" shall be a person who has 
entered into an agreement for training in any of the 
callings covered by the award named inClause4of 
this agreement who at the time of entering into a 
training agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this 
agreement. 

"Australian Traineeship System (ATS)" shall 
mean the traineeship system set up under the 
Industrial Training Act 1975 as a result of the report 
of the Commonwealth Committee of Enquiry into 
labour market programmes (Kirby Report) in 
response to recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall 
be the weekly wage set out in Clause 10. — 
Conditions of Training subclause (4). 

8. — Cancellation of Training. 
A traineeship may be cancelled— 

(1) by mutual consent; 
(2) by either the employer or the trainee 

giving two weeks notice on either side, or 
by the payment or forfeiture as the case 
may be, of two weeks wages in lieu of 
notice. This does not affect the right to 
dismiss for misconduct and in such a case 
wages shall be paid up to the time of 
dismissal only. 

9. — Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at 
the work place where the training is being 
conducted. 

10. — Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job 
training course and is provided with the prescribed 
on-the-job training approved by the appropriate 
State Training Authority in consultation with the 
union. 

(2) The trainee shall be engaged for a minimum 
of 12 months as a full-time temporary employee, 
provided that a trainee shall be subject to a 
probation period of one month. 

(3) Time spent on off-the-job training shall be 
allowed without loss of continuity of 
employment. 

(4) Wages — For the purpose of achieving 
stability of income for the trainee, the employer 
shall pay a weekly wage calculated on the following 
basis: 

X x 39 

52 
where X equals the appropriate junior rate 
under the relevant award and 39 represents the 
actual weeks spent on the job in the 12 month 
period. 

Provided that the weekly wage rate payable 
to a trainee shall not be less than the minimum 
weekly rate set or recognised by the Australian 
Traineeship System. 

(5) Overtime — Trainees shall not be required to 
work overtime unless in a particular establishment 
the working of some overtime is necessary for the 
training to be provided on particular work which 
can only be undertaken during overtime hours. 

(6)(a) Where the employment of a trainee by an 
employer is continued after completion of the 
traineeship period the service during the 
traineeship period shall be counted as service for 
the purpose of the award. The service shall also be 
credited to any company based medical scheme 
and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment 
with an employer within a period of three months 
from the end of the period of traineeship such 
employment shall be deemed to be continuous for 
the purpose of paragraph (a) of this subclause. 

(7) The provision of the relevant workers' 
compensation and occupational health and safety 
legislation shall apply to trainees. 

(8) Where possible, traineeship positions shall 
be additional to normal staff numbers. Existing 
full-time employees shall not be displaced by 
trainees. 
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(9) The union shall be afforded reasonable 
access to trainees during work time for the 
purposes of explaining the role and functions of 
the union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual 
leave entitlements plus l71/2 per cent loading 
calculated on the ordinary rate of salary set by 
subclause (4) of this clause. 

(11) On the completion of the traineeship the 
State Training Authority shall provide each 
successful trainee with a certificate under the 
Industrial Training Act. 

11. — General Conditions. 
(1) The conditions of employment for clerical 

trainees shall, unless prescribed otherwise by this 
agreement, be the conditions of employment laid 
down by the relevant award or agreement which 
would but for this agreement otherwise cover such 
employees. Provided that such trainees shall not be 
included in any calculation of a ratio of junior to 
senior employees, where the relevant award or 
agreement prescribes such a ratio. 

(2) The normal customs and practice of the 
employer shall apply except where it is contrary to 
this agreement. 

12. —- Disputes Settlement. 
(1) Should any dispute arise as to the operation 

of this agreement and the parties are unable to 
resolve that dispute by amicable negotiation the 
parties shall refer such dispute to the Industrial 
Relations Commission for: 

(a) conciliation in the first instance and 
failing that; 

(b) for arbitration. 
(2) Should any dispute arise as to the operation 

of a "training" agreement such dispute shall be 
resolved through the settlement mechanisms 
presented by the Industrial Training Act 1975. 

13. — Signatories and Respondents. 
Signatories: Respondents: 

A.T. Beer — for and 
on behalf of 

H.B. Gliddon — for 
and on behalf of 

I.J. Sands — for and 
on behalf of 

M.E. Scivolo — for 
and on behalf of 

W. Taylor — for and 
on behalf of 

W.S. Vahala for and 
on behalf of 

W.P. Boekeman — 
for and on behalf of 

Action Advertising and 
Marketing, 
20 Teddington Road, 
Victoria Park WA 6100. 
Apex Belting Division of 
BTR Nylex Ltd, 
3 Forge Street, Welshpool 
WA 6106. 
APIEO, 
110 Charles Street, Perth 
WA 6000. 
Aubin Nominees Pty 
Ltd, 
193 Main Street, 
Osborne Park WA 6017. 
Australian Automotive 
Industry Training 
Council, 
20 Nicholson Road, 
Subiaco WA 6008. 
Bayswater Medical 
Service, 
433 Guildford Road, 
Bayswater WA 6053. 
Boekeman Machinery, 
P.O. Box 125, Wongan 
Hills WA 6603. 

C. Kavanagh — for 
and on behalf of 

G. Grannery — for 
and on behalf of 

P.R. Beringer — for 
and on behalf of 

D.A. Brown — for 
and on behalf of 

K. Cridland — for 
and on behalf of 

B.J. Forster — for 
and on behalf of 

D. Cole — for and 
on behalf of 

A.C. De Leo — for 
and on behalf of 

D.J. Vernon — for 
and on behalf of 

E.J. Armstrong — 
and on behalf of 

L. Bossong — for 
and on behalf of 

M. Purdie — for and 
on behalf of 

D.E. Whittaker — for 
and on behalf of 

M.D. McKay — for 
and on behalf of 

M. Sumura — for 
and on behalf of 

D. LAnson — for 
and on behalf of 

D.W. Parrish — for 
and on behalf of 

L. Milentis — for 
and on behalf of 

R.S. Purcher — for 
and on behalf of 

R.W. Ritchie — for 
and on behalf of 

Bridge Pumps, 
107 Forrest Avenue, 
Bunbury WA 6230. 
Bridgestone Earthmover 
Tyres Pty Ltd, 
14 Ait ken Way, Kewdale 
WA 6105. 
Bunbury Chiropractic 
Clinic, 
7 Forrest Avenue, 
Bunbury WA 6230. 
Carries McGann 
Agency, 
707 Hay Street, Perth WA 
6000. 
Commercial Staff and 
Secretarial, 
1 st Floor, 203 High 
Street, Fremantle WA 
6160. 
Conveyancing and 
Settlement Services, 
1st Floor, 25 Barrack 
Street, Perth WA 6000. 
Damien Cole Pty Ltd, 
16 Hyne Road, South 
Guildford WA 6055. 
De Leo & Associates, 
1327 Hay Street, West 
Perth WA 6005. 
Emelbee Australia, 3/59 
Great Northern 
Highway, Middle Swan 
WA 6056. 
Fairbridge Realty, 11/25 
Smart Street, Mandurah 
WA 6210. 
Falcon Engineering Co 
Pty Ltd, 
P.O. Box 123, Cloverdale 
WA 6105. 
H. Ranee & Son Pty Ltd, 
478-492 Hay Street, 
Subiaco WA 6008. 

International Cheese Co, 
116 Hardy Road, 
Bayswater WA 6053. 

Kentish and Downs, 
275 Place Road, 
Wonthella WA 6530. 
Lets Go Australia, 
1st Floor, 95 St. George's 
Terrace, Perth WA 6000. 
Midwest Business 
Services, 23 Durlacher 
Street, Geraldton WA 
6530. 
R & N Palmer Pty Ltd, 
Allnut Court, Bunbury 
WA 6230. 
Peter's Glazing Service, 
12 Halley Road, Balcatta 
WA 6021. 
Purcher International, 
99 Flores Road, 
Geraldton WA 6530. 
Rapid Dispatch 
Couriers, 
46 Edward Street, East 
Perth WA 6001. 
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R. Brockwei! — for Ray Brockwell Architect, 
and on behalf of 29 Hopetoun Terrace, 

Shenton Park WA 6008. 
J.F. O'Halloran —for Service West Pty Ltd, 
and on behalf of 255 St. George's Terrace, 

Perth WA 6000. 
D.C. Rowntree — for SGS Australia, 180 
and on behalf of Railway Parade, Queens 

Park WA 6107. 
M. Van Geelan — for Somco, 224 Rokeby 
and on behalf of Road, Subiaco WA 6008. 
M.J. Hall — for and South West Surgical 
on behalf of Services Pty Ltd, 

14 Spencer Street, 
Bunbury WA 6230. 

B. Lawrence — for Supreme Windows, 
and on behalf of 46 Edward Street, 

Osborne Park WA 6017. 
P. Kennedy — for Trugrade (WA) Pty Ltd, 
and on behalf of 48 Hood Street, Wembley 

WA 6014. 

CULTURAL CENTRE AWARD No. A28 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service & Miscellaneous 

WA Branch 
and 

Library Board of Western Australia and Others. 
No. A28 of 1988. 

COMMISSIONER J.A. NEGUS. 
4th day of August 1989. 

Award. 
HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr K. Ritchie on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby makes the 
following Award. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Award No. A28 of 1988. 

L—Title. 
This award shall be known as the Cultural Centre 

Award 1987 and replaces the Museum Attendants 
Award 1980 and the Art Gallery Attendants and 
Groundsmen Award 1980. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Contract of Employment. 
7. Hours. 
8. Overtime. 
9. Shift and Weekend Work. 
10. Fares and Travelling Time. 
11. Public Holidays. 

12. Annual Leave. 
13. Leave to Attend Union Business. 
14. Trade Union Training Leave. 
15. Sick Leave. 
16. Maternity Leave. 
17. Long Service Leave. 
18. Compassionate Leave. 
19. Special Rates and Provisions. 
20. Wages. 
21. Higher Duties. 
22. Payment of Wages. 
23. Deduction of Union Subscriptions. 
24. Right of Entry. 
25. Part-Time Employees. 
26. Posting of Award. 
27. Time and Wages Book. 
28. Uniforms. 
29. Paid Leave for English Language Training. 
30. Liberty to Apply. 

3.—Area and Scope. 
This award shall apply throughout the state of 

Western Australia to employees employed in the 
callings contained in Clause 20. — Wages by libraries, 
art galleries and museums. 

4.—Term. 
The term of this award shall be for a period of 12 

months from the 23rd day of May 1989. 

5.—Definitions. 
(1)(a) "Security Officer" shall mean an employee 

appointed as such whose duties include ensuring the 
security of the building. 

(b) "Attendant Supervisor" shall mean an employee 
appointed as such in the metropolitan and regional 
areas whose duties include supervision and direction of 
employees. 

(c) "Assistant Supervisor" shall mean an employee 
appointed as such whose duties include supervision, 
direction of employees, and responsibility for the relief 
of attendant Supervisors as required. 

(d) "Attendant" shall mean an employee appointed 
as such whose duties include cleaning buildings and 
performing attendant duties. 

(e) "Cleaner" shall mean an employee appointed as 
such employed in cleaning work of any description 
(including glass partitions and windows) on premises, 
or in bringing into or maintaining premises in a clean 
condition. 

(f) "Installation Assistant" shall mean an employee 
appointed as such whose duties include handling works 
of art under direction and preparing galleries for 
exhibitions. 

(g) "Groundskeeper" shall mean an employee 
appointed as such whose duties include keeping 
external areas in a neat and clean condition, assisting in 
minor maintenance work and driving duties as 
required. 

(h) "Receptionist Attendant" shall mean a person 
employed by the Museum whose duties include 
patrolling and security of galleries and museum 
buildings, directing the public, sale of publications, 
cleaning of museum premises (including toilets), 
moving of displays and furniture. 

(2) "Casual Employee" shall mean an employee 
appointed as such who is engaged to work for less than 
one week. 

(3) "Continuous Shift Employee" shall mean an 
employee who may be rostered to work a day, afternoon 
or night shift on any of the seven days of the week. 
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(4) "Seven Day Rostered Employee" means an 
employee who is rostered to work regularly on week- 
ends and public holidays as well as any other day of the 
week. 

(5) "Part-Time Employee" means an employee who 
is rostered to work fixed hours on any five of the seven 
days of the week and who regularly works a lesser 
number of hours than 38 per week. Provided that the 
minimum engagement of such an employee is no less 
than an average of 15 hours per week. 

(6) "Accrued Day(s) Off means the paid day(s) off 
accruing to an employee resulting from an entitlement 
to the 38 hur week as prescribed in Clause 7. — Hours of 
this award. 

(7) "Employer" shall mean the Library Board of 
Western Australia or the Trustees of the Western 
Australian Museum or the Board of the Art Gallery of 
Western Australia. 

"Union" shall mean The Federated Miscellaneous 
Workers' Union of Australia. Hospital. Service & 
Miscellaneous WA Branch. 

6.—Contract of Service. 
(1) An employee shall not leave the service of the 

employer except upon the expiry of 14 days' notice of 
his/her intention to do so, given in writing to the 
employer by the employee, unless the employer 
otherwise approves. 

(2) An employee shall not be terminated from the 
service of the employer except upon the expiry of 14 
days' notice of dismissal given in writing to the 
employee by the employer and the reasons for 
termination shall be stated in that notice. 

(3) In lieu of giving the notices as prescribed in 
subclauses (1) and (2) of this clause the employer may 
pay, or the employee forfeit, one fortnight's payment as 
the case may be. 

(4) The provisions of subclause (2) of this clause do 
not apply with respect to an employee who is dismissed 
summarily. 

(5) The provisions of subclauses (1), (2), (3) and (4) of 
this clause do not apply to a casual employee. 

(6)(a) All casual employees shall be entitled to 
payment for a minimum engagement period of two 
hours. 

(b) All casual employees shall be notified by the 
employer, or the employer's representative, on their 
engagement of the expected duration of their period of 
employment and the nature of their contract of 
service. 

(c) Subject to paragraph (a) hereof the engagement 
of a casual employee may be terminated at any time and 
all wages due shall be paid at the termination of such 
engagement or as soon as practicable thereafter. 

7.—Hours. 
(1) Subject to the provisions of this clause the 

ordinary hours of duty shall be 38 hours per week with 
the hours actually worked being 40 per week to be 
worked eight hours per day on any five days of the week. 
The rostered ordinary hours shall be worked with two 
hours of each week's work accruing as an entitlement to 
a maximum of 12 accrued days off in each 12 month 
period. The accrued days off shall be taken as 
follows: 

(a) As 12 consecutive days in conjunction with a 
period of annual leave as prescribed in Clause 
12. — Annual Leave; or 

(b) By agreement between the employer and 
employee as an entitlement to take the 20th 
day within a 20 day cycle as a paid day off as 
though worked. 

(c) Where it is agreed between the employer and . 
the Union in writing then an alternative 
arrangement may exist in respect of this 
subclause. 

(2) Notwithstanding subclause (4) of this clause the 
ordinary hours of work shall be rostered on any five 
days of the week and shall provide for at least two 
consecutive days off in each fortnightly period for each 
employee. Provided that each shift and rostered em- 
ployee is rostered off duty on a weekend at least once in 
each calendar month. 

(3) Except as hereinafter provided, the ordinary 
hours shall be worked between the hours of 7.00 a.m. 
and 5.30 p.m. provided that the actual working hours 
can only be varied by written agreement between the 
employer, the employees and their Union. 

(4) The ordinary hours of employees who work con- 
tinuous shift work, may be worked at any time of the day 
or night. 

(5) Employees, other than continuous shift 
employees, shall be entitled to an unpaid meal break of 
not less than 30 minutes and not more than one hour 
each day. Any employee required to work for more than 
five consecutive hours without a meal break shall be 
paid at overtime rates until the meal break is allowed. 

(6) Continuous shift employees shall be entitled to a 
paid meal break of 30 minutes provided that they shall 
be available to respond to urgent work requirements 
during that period. 

(7) The ordinary working hours of employees shall 
be set out on a roster. The roster shall not be altered 
unless two weeks' notice of such alteration is given to the 
employee or employees concerned. Work performed 
outside the hours notified shall be paid for at overtime 
rates in accordance with Clause 8. — Overtime, except 
in cases of emergency or staff illness or accident which 
prevent such notification. 

(8) The provisions of this clause apply to a part-time 
employee in the same proportion as the hours normally- 
worked bear to a full-time employee. 

8.—Overtime. 
(1)(a) The provisions of this subclause apply to all 

employees other than those engaged on continuous 
shift work. 

(b) All time worked in excess of or outside of the 
rostered ordinary hours worked on Monday to 
Saturday inclusive shall be paid at the rate of time and 
one-half of the ordinary rate for the first two hours and 
double time of the ordinary rate thereafter. Provided 
that all time worked on Sundays shall be paid for at the 
rate of double time and on public holidays at the rate of 
double time and one-half, that is two and a half times 
the ordinary rate. 

(c) In computing overtime each day shall stand 
alone but when an employee works overtime which 
continued beyond midnight on any day, the time 
worked after midnight shall be deemed to be part of the 
previous day's work for the purpose of this subclause. 

(2) Casual employees shall be paid at the rate of time 
and one-half for the first two hours and double time 
thereafter at the appropriate proportion of the ordinary 
rate as presented in subclause (1) of Clause 20. — Wages 
of this award for all time worked in excess of eight hours 
in any one shift. 

(3)(a) The provisions of this subclause apply only to 
employees engaged in continuous shift work. 

(b) Subject to the provisions of paragraph (c) of this 
subclause all time worked in excess of or outside the 
ordinary working hours, or on a shift other than a 
rostered shift, shall be paid for at the rate of double time, 
except where the employee agrees to work a sixth shift in 
not more than one week in any four weeks, when he/she 
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shall be paid for such shift at time and one-half of the 
ordinary rate for the first two hours and double time 
thereafter. 

(c) Time worked in excess of the ordinary working 
hours shall be paid for at ordinary rates: 

(i) if it is due to private arrangements between the 
employees themselves and has the approval of 
the employer; or 

(ii) if it does not exceed two hours and is due to a 
relieving person who is rostered for duty on 
that day not coming on duty at the proper time; 
or 

(iii) if it is for the purpose of effecting the 
customary rotation of shifts. 

(4) Notwithstanding anything contained in this 
award, the employer may require any employee to work 
reasonable overtime and such an employee shall work 
overtime in accordance with such requirements. 

(5) An employee who is recalled to work shall be paid 
a minimum of three hours at the appropriate overtime 
rate and for all reasonable expenses incurred in 
travelling to and from work. 

(6)(a) When overtime work is necessary it shall, 
wherever reasonably practicable, be so arranged that 
employees have at least 10 consecutive hours off duty 
between the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of 
his/her ordinary work on one day and the 
commencement of his/her ordinary work on the next 
day that he/she has not had at least 10 consecutive 
hours off duty between those times shall, subject to this 
subclause, be released after completion of such 
overtime until he/she has had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absences. 

(c) If, on the instruction of the employer or the 
employer's representative, the employee resumes or 
continues work without having had 10 consecutive 
hours off duty, the employee shall be paid at double 
time until the employee is released from duty for such 
period and the employee shall then be entitled to be 
absent until the employee has had 10 consecutive hours 
off duty without loss of pay for ordinary working time 
occurring during such absence. 

(7)(a) An employee who is rostered to work his/her 
ordinary hours over 14 days shall, if called in to work on 
his/her rostered day off, be paid at the rate of double 
time. 

(b) Where the employee and employer mutually 
agree a day off duty without loss of pay for ordinary 
working time can be taken in lieu of the foregoing 
provision prescribed in paragraph (a) hereof. 

(8) Overtime rates prescribed by this clause shall not 
apply until after eight hours have been worked on each 
day or, in the case of part-time employees, until after the 
ordinary rostered hours worked on that day. 

(9)(a) An employee required to work continuous 
overtime for more than one hour shall be supplied with 
a meal by the employer or be paid $5.10 for a meal and if, 
owing to the amount of overtime worked, a second or 
subsequent meal is required he/she shall be supplied 
with each meal by the employerorbe paid $3.00 for each 
meal so required. 

(b) If an employee provides him/herself with a meal 
or meals and is not required to work overtime or is 
required to work less overtime than the period notified, 
he/she shall be paid, for each meal provided and not 
required, the appropriate amount described in para- 
graph (a) of this subclause. 

9.—Shift and Weekend Work. 
(1) Where an employer works their establishment on 

shifts; 
(a) A loading of 15 per cent of the ordinary wage 

shall be paid for time worked on an afternoon 
and night shift as defined hereunder: 

Afternoon Shift — commencing at or 
between 12 noon and 6.00 p.m. 
Night Shift — commencing at or between 
6.00 p.m. and 4.00 a.m. 

(b) Where an employee works a broken shift, each 
portion of that shift shall be considered a 
separate shift for the purpose of this clause. 

(2) An employee shall be paid for ordinary hours 
worked between 12 midnight on Friday and 12 
midnight on Saturday at the rate of time and one half 
and between 12 midnight on Saturday and 12 midnight 
on Sunday at the rate of double time. 

(3) The rates prescribed in subclause (1) of this 
clause shall be in substitution for and not cumulative 
on the rates prescribed in subclause (2) of this clause. 

(4) Work performed by an employee in excess of the 
ordinary hours of his/her shift shall be paid in 
accordance with Clause 8. — Overtime. 

10.—Fares and Travelling Time. 
(1) An employee who is required to work away from 

his/her usual place of work shall be paid for any fares in 
excess of those normally incurred in travelling from 
his/her home to his/her usual place of work and return, 
except where an allowance is paid in accordance with 
subclause (2) hereof. 

(2) Where an employee is required and authorised to 
use his/her own motor vehicle in the course of his/her 
duties he/she shall be paid an allowance provided for in 
the Public Service Motor Vehicles Allowances 
Consolidated Award 1986, No. 13 of 1976. 

(3) Travelling time in excess of that normally 
incurred in travelling from his/her home to his/her 
usual place of work and return shall be paid at the rate 
of ordinary time. 

(4) An employee who commences or completes a 
shift at or between the hours of 11.00 p.m. and 5.00 a.m. 
shall in addition to the ordinary rate of pay for that shift 
be paid an allowance of $7.80 per shift. 

11.—Public Holidays. 
(1) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely; 

(a) New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday by 
agreement between the parties in lieu of any of 
the days named in this subclause. 

(b) Where— 
(i) a day is proclaimed as a public holiday 

or as a public half holiday under 
section 7 of the Public and Bank 
Holidays Act 1972; and 

(ii) that proclamation does not apply 
throughout the State or to the 
metropolitan area of the State, 

that day shall be a public holiday, or as the 
case may be a public half holiday for the 
purposes of this award within the district or 
locality specified in the proclamation. 
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(2) When any of the days referred to in subclause (1) 
hereof fails on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or Monday the holiday 
shall be observed on the following Tuesday. In each 
case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted 
shall not be a holiday. 

(3) When any of the days observed as a holiday 
under this clause falls during an employee's annual 
leave, the employee shall for each such day, be allowed 
a day's leave with pay to be taken immediately after 
completion of that annual leave. 

(4)(a) An employee who, on a day observed as a 
holiday under this clause, is required to work during 
his/her ordinary hours of work shall be paid for the time 
worked at the rate of double time and one half. 

(b) Provided that in lieu of the foregoing provisions 
in paragraph (a) and subject to agreement between the 
employer and the employee, work performed on a 
public holiday may be paid for at the rate of time and 
one half and in addition the employee shall be allowed 
one day's leave with pay to be taken at a mutually 
agreeable time. 

(c) A shift employee or a rostered employee who is 
regularly rostered to work Sundays and public holidays 
and who is not required to work on a holiday which falls 
on his/her rostered day off, shall be allowed a day's 
leave with pay to be added to his/her annual leave or 
taken at some other time if the employer so agrees. 

(5) When an employee is absent on leave without 
pay, sick leave without pay or workers" compensation 
any day observed as a holiday on a day falling during 
such absence shall not be treated as a paid holiday. 
Where an employee is on duty or available on the whole 
of the working day immediately preceding a holiday, or 
resumes duty or is available on the whole of the working 
day immediately following a day observed as a holiday 
under this clause, the employee shall be entitled to be 
paid for such holiday. 

(6) An employee who is not required to work on a 
public holiday and/or the day observed in lieu thereof, 
which falls on his/her rostered day off shall be allowed a 
day's leave with ordinary pay to be added to his/her 
annual leave or taken at some other time if the employer 
so agrees. 

(7) An employee whilst on a public holiday 
prescribed by this clause shall continue to accrue an 
entitlement to an accrued day off as prescribed in 
subclause (1) of Clause 7. Hours of this award. 

(8) The provisions of this clause do not apply to 
casual employees. 

12.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutve weeks' leave with payment before taking 
such leave of ordinary wages as prescribed shall be 
allowed annually to an employee by his/her employer 
after a period of 12 months" continuous service with 
such employer. 

(2) The employee shall be paid for any period of 
annual leave prescribed by the clause at the ordinary 
rate of wage the employee has received for the greatest 
proportion of the calendar month prior to taking the 
leave and in the case of seven day rostered employees, 
and continuous shift employees that rate of wage shall 
include the weekend penalties or shift rates the 
employee would have received had the employee not 
proceeded on annual leave. 

Where it is not possible to calculate the weekend 
penalties the employee would have received, the 
employee shall be paid at the rate of the average of such 
payments made each week over the four weeks prior to 
taking the leave. 

(3)(a) A continuous shift employee shall be allowed 
one week's leave in addition to the leave to which he/she 
is otherwise entitled under this clause. 

(b) Where an employee with 12 months' continuous 
service has been engaged for part of a qualifying 12 
monthly period as a continuous shift employee or as a 
seven day rostered employee he/she shall be entitled to 
have the period of annual leave to which the officer is 
otherwise entitled under this clause increased by one- 
twelfth of a week for each completed month he/she is 
continuously so engaged. 

(4) If any holiday referred to in Clause 11. — Public 
Holidays of this award falls within an employee's 
period of annual leave there shall be added to that 
period one day being an ordinary working day for each 
such holiday observed as aforesaid. 

(5) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his/her employment or his/her employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid 2.923 hours' pay 
at his/her ordinary rate of wage in respect of each 
completed week of continuous service in that qualifying 
period except that in the case of an employee referred 
to in subclause (3) of this clause, he/she shall be paid 
3.65 hours' pay at that rate in respect of each completed 
week of continuous service. 

(6) In addition to any payment to which he/she may 
be entitled under subclause (5) of this clause, an 
employee whose employment terminates after he/she 
has completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under this 
clause in respect of that qualifying period shall be given 
payment as prescribed in subclauses (2) and (10) of this 
clause in lieu of that leave unless: 

(a) he/she has been justifiably dismissed for 
misconduct; and 

(b) the misconduct for which he/she has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(7) An employee may be rostered off and granted 
annual leave with payment of ordinary wages as 
prescribed prior to his/her having completed a period 
of 12 months' continuous service, in which case should 
the services of such employee terminate or be 
terminated prior to the completion of 12 months' 
continuous service, the employee shall refund to the 
employer the difference between the amount received 
by him/her for wages in respect of the period of his/her 
annual leave and the amount which would have 
accrued to him/her by reason of the length of his/her 
service up to the date of the termination of his/her 
services. 

(8)(a) When computing the annual leave due under 
this clause, no deduction shall be made from such leave 
in respect of the period that an employee is on annual 
leave and/or holidays. Provided that no deduction shall 
be made for any approved period an employee is absent 
from duty through sickness, with or without pay, unless 
the absence exceeds three calendar months, in which 
case deduction may be made for such excess only. 

(b) Approved periods of absence from work caused 
through accident sustained in the course of 
employment shall not be considered breaks in 
continuity of service, but the first six months only of any 
such period shall count as service for the purpose of 
computing entitlements. 

(9) The annual leave prescribed in this clause may, 
by agreement between the employee and employer, be 
taken in more than one portion provided that no 
portion shall be less than one week. 
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(10) In addition to his/her payment for annual leave 
and before taking such leave the employee shall receive 
a loading calculated on the rate of wage prescribed by 
subclause (2) of this clause. This loading shall be as 
follows; 

(a) All employees except continuous shift 
employees — an employee who would have 
worked on day work had he/she not been on 
leave — a loading of 17.5 per cent on ordinary 
wages. Provided that: 

(i) The loading prescribed in this sub- 
clause shall not apply to proportionate 
annual leave on termination. 

(ii) The loading prescribed in this 
subclause shall be payable on 
retirement provided the employee has 
attained 55 years of age. 

(iii) Provided that in no case shall the 
loading for four weeks leave exceed the 
amount set out in the Commonwealth 
Bureau of Census and Statistics 
publication for "Average Weekly 
Earnings per Male Employed Unit" in 
WA for the September quarter 
immediately preceding the date of 
accrual of such leave. 

(b) Continuous shift employees — an employee 
who would have worked on continuous shift 
work had he/she not been on leave — a 
loading of 20 per cent on ordinary wages. 

(i) Provided that where the employee 
would have received shift loading 
prescribed by Clause 9. — Shift and 
Weekend Work of this award had he/ 
she not been on leave during the 
relevant period and such loadings 
would have entitled him/her to a 
greater amount than the loading of 20 
per cent, then the shift loadings shall be 
added to the rate of wage prescribed by 
paragraph (b) of subclause (2) of this 
clause in lieu of the 20 per cent 
loading. 

(ii) Provided further that if the shift 
loadings would have entitled him/her 
to a lesser amount than the loading of 
20 per cent then such loading of 20 per 
cent shall be added to the rate of wage 
prescribed by paragraph (b) of 
subclause (2) of Clause 12. — Annual 
Leave of this award. 

(12) When an employee proceeds on the four weeks 
annual leave prescribed by subclause (1) of this clause 
there will be no accrual towards an accrued day off as 
prescribed by subclause (1) of Clause 7. — Hours. 
Accrual towards an accrued day off shall continue 
during any other period of annual leave prescribed by 
this clause. 

(13) The provisions of this clause shall not apply to 
casual employees. 

13.—Leave to Attend Union Business. 
(l)(a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a union nominated representative of 

the employees, is required to attend 
negotiations and/or conferences between the 
union and employer; 
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(iii) when prior agreement between the union and 
employer has been reached for the employee 
to attend official union meetings preliminary 
to negotiations or industrial hearings; 

(iv) who, as union nominated representative of 
the employees, is required to attend joint 
union/employer consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) 
of this subclause shall only be approved: 

(i) where an application for leave has been sub- 
mitted by an employee a reasonable time in 
advance; 

(ii) for the minimum period necessary to enable 
the union business to be conducted or 
evidence to be given: 

(iii) for those employees whose attendance is 
essential; and 

(iv) when the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2)(a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3)(a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for union business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties which 
provide for unpaid leave for employees to conduct 
union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

14.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated by 
the union to attend short courses conducted by 
the Australian Trade Union Training 
Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from 
time to time are approved by agreement 
between the parties. 

(2) An employee shall be granted up to a maximum 
of five days' paid leave per calendar year for trade union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted in any one calendar year 
provided that the total leave being granted in that year 
and in the subsequent year does not exceed 10 days. 

(3)(a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 38 
hour week) falls during the duration of a course, a day 
off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
employees attending a course shall be deemed to have 
worked the shifts they would have worked had leave not 
been taken to attend the course. 
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(5) The granting of leave pursuant to the provisions 
of subclause (1) of this clause is subject to the operation 
of the organisation not being unduly affected and to the 
convenience of the employer. 

(6)(a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, pro- 
vided that the employer may agree to a lesser period of 
notice. 

(b) All applications for leave shall be accompanied 
by a statement from the relevant union indicating that 
the employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and the 
Authority which is conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is 
eligible to attend courses or seminars of more than one- 
half day duration. An employer may, where special 
circumstances exist approve an application to attend a 
course or seminar where an employee has less than 12 
months' government service. 

(8)(a) The employer shall not be liable for any 
expenses associated with an employee's attendance at 
Trade union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the course. 

15.—Sick Leave. 
(1)(a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill health or 
injury for one-sixth of a week's pay for each completed 

' month of service. 
(b) Payment hereunder may be adjusted at the end of 

each accruing year, or at the time the employee leaves 
the service of the employer in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) The unused portions of the entitlement 
prescribed in subclause (l)(a) of this clause; shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon 
as reasonably practicable advise the employer of his/ 
her inability to attend for work. Provided that if the 
absence is to be more than two days the employee shall 
advise the employer of the nature of his/her illness or 
injury and the estimated duration of the absence. 

(4) The employee shall not be entitled to the benefit 
of this clause unless he/she produces proof to the 
employer or his/her representative of such sickness, 
provided that the employer shall not be entitled to a 
medical certificate for absences of less than three 
consecutive working days unless the total of such 
absences exceeds five days in any one accruing year. 

(5)(a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time 
when he/she is absent on annual leave and an employee 
may apply for and the employer shall grant paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
employee was confined to his/her place of residence or 
a hospital as a result of his/her personal ill health or 
injury for a period of seven consecutive days or. more 
and he/she produces a certificate from a registered 
medical practitioner that he/she was so confined. 
Provided that the provisions of this paragraph do not 
relieve the employee of the obligation to advise the 

employer in accordance with subclause (3) of this 
clause if he/she is unable to attend for work on the 
working day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the employee or, failing agreement, shall 
be added to the employee's next period of annual leave 
or, if termination occurs before then, be paid for in 
accordance with the provisions of Clause 12. — Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 12. — Annual Leave shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(7) An employee shall not be entitled to claim 
payment for non attendance on the grounds of personal 
ill health or injury nor will the employee's sick leave 
entitlements be reduced if such personal ill health or 
injury occurs on a day when an employee is absent on 
an accrued day off in accordance with subclause (1) of 
Clause 7. — Hours. 

(8) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to an accrued day off 
as prescribed in Clause 7. — Hours. 

(9) The provisions of this clause do not apply to 
casual employees. 

16.—-Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) of this clause, 

the period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period.of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 
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(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) of this subclause if such failure 
is occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the employee make it inadvisable 
for the employee to continue at her present work, the 
employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8), (9) and (10) of this 
clause. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a livingchild. it shall be the right of the 
employee to resume work at a time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified, medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner 
certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
of this clause, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of an 
employee who was transferred to a safe job 
pursuant to subclause (3) of this clause, to the 
position she held immediately before such 
transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service 
for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time during 
the period of leave by notice given in 
accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the ground of 
her pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or, in the case 
of an employee who was transferred to a safe 
job pursuant to subclause (3) of this clause, to 
the position which she held immediately 
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before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

(12) Effect of Maternity Leave on Accrued Day 
Off: 

(a) When an employee proceeds on maternity 
leave there will be no accrual towards an 
accrued day off as prescribed in subclause (1) 
of Clause 7. — Hours of.this award. 

(b) When an employee proceds on maternity 
leave the employer may pay an employee the 
amount of hours accrued towards an accrued 
day off as prescribed in Clause 7. — Hours of 
this award. 

17.—Long Service Leave. 
The conditions governing the granting oflong service 

leave to government wages employees generally shall 
apply to employees covered by this award except that 
long service leave shall accrue at the rate of three 
months' leave for each seven year period of continuous 
service. 

18.—Compassionate Leave 
(1) An employee shall, within Australia, on the death 

of a wife, husband, defacto spouse, father, father-in-law, 
mother, mother-in-law, brother, sister, child or 
stepchild, grandparent or grandchild be entitled on 
notice to leave up to and including the day of the funeral 
of such relation and such leave shall be without deduc- 
tion of pay for a period not exceeding the number of 
hours worked by the employee in two ordinary working 
days. Proof of such death shall be furnished by the 
employee to the satisfaction of his/her employer. 

(2) Provided that payment in respect of com- 
passionate leave is to be made only where the employee 
otherwise would have been on duty and shall not be 
granted in any case where the employee concerned 
would have been off duty in accordance with his/her 
roster, or on long service leave, annual leave, sick leave, 
workers' compensation, leave without pay or on a 
public holiday. 

(3) An employee shall not be entitled to claim com- 
passionate leave on a day when that employee is absent 
on an accrued day ofTin accordance with the provisions 
of subclause (1) of Clause 7. — Hours. 

19.—Special Rates and Provisions. 
(1) The employer shall, where practicable, make 

suitable provisions for employees to change their 
clothing on the employer's premises. 

(2) Uniforms and/or clean overalls shall be supplied 
by the employer free of charge, where the employer 
requires such to be worn. Such items shall always 
remain the property of the employer. 

(3)(a) All employees called upon to clean closets 
connected to septic tanks or sewers shall be paid an 
allowance of 42 cents per closet per week. 

(b) For the purpose of this subclause one metre of 
urinal or three urinal stalls shall count as one closet. 

(4) An employee shall not be required to work from 
the top of a ladder more than 3.5 metres long which rests 
on the ground or floor level, unless he/she has an 
assistant. 

(5) An allowance of $1.50 per day or part thereof shall 
be paid to an employee required to use an airlift in the 
course of his/her duties. 

(6) An allowance of $5.90 per day shall be paid in 
addition to the ordinary rate to an attendant required to 
operate audio visual equipment. 

(7) An allowance of $3.20 per day shall be paid to an 
employee required to carry keys and be responsible for 
securing the premises at the close of business. 

20.—Wages. 
(1) The minimum total rate of wage payable under 

this award shall be as follows: 
$ 

Cleaner 
1st year of employment 336.10 
2nd year of employment 340.00 
3rd year of employment and thereafter 344.10 

Groundskeeper 
1st year of employment 343.80 
2ndvyear of employment 351.20 
3rd year of employment and thereafter 359.10 

Attendant 
1st year of employment . 357.20 
2nd year of employment 365.40 
3rd year of employment and thereafter 373.60 

Receptionist Attendant 
1st year of employment 357.20 
2nd year of employment 365.40 
3rd year of employment and thereafter 373.60 

Security Officer 
1st year of employment 357.20 
2nd year of employment 365.40 
3rd year of employment and thereafter 373.60 

Assistant Supervisor 
1st year of employment 362.50 
2nd year of employment 370.70 
3rd year of employment and thereafter 378.70 

Attendant Supervisor 
1st year of employment 434.61 
2nd year of employment 449.50 
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Column A Column B 
1st pay period 1st pay period 

on or after on and from 
28/10/88 22/01/89 

Installation Assistant 
1st year of employment 410.00 420.00 
2nd year of employment 417.00 427.00 
3rd year of employment 424.72 434.72 

(2) Leading Hands: In addition to the appropriate 
total wage prescribed in this clause, a leading hand 
shall be paid: 

$ 
(a) if placed in charge of not less than one 

and more than five 
other employees 14.20 

(b) if placed in charge of more than six 
and not more than 10 other 
employees 21.80 

(c) if placed in charge of more than 10 
other employees 28.10 

(3) A casual employee shall receive 20 per cent of the 
ordinary rate in addition to the ordinary rate for his/her 
class of work. 

21.—Higher Duties. 
(1) Any employee performing work carrying a higher 

minimum rate than his/her regular rate of wage shall be 
paid for the time so worked at such higher minimum 
rate. Provided that where such employee is engaged in 
the higher grade of work for more than two hours in any 
one day the employee shall be paid the higher rate for 
the whole day. 

(2) Any employee required to perform work in a 
lower grade for any shift or portion thereof shall not be 
reduced in wages whilst employed in such lower 
capacity. 

22.—Payment of Wages. 
(1) The minimum wage rates payable to employees 

shall be those set out in Clause 20. — Wages. The rates 
are expressed in weekly amounts for the sake of 
convenience. 

(2) Accompanying each payment of wages shall be 
an advice slip to be retained by the employee. The 
employer shall clearly detail on this slip the gross wage, 
its composition, the net wage payable and show details 
of each decuction. 

(3) Wages shall be paid into an agreed bank, building 
society or other savings organisation or by cheque if so 
agreed between the employer and the employee. 

(4) Where an employee's contract of employment 
has been terminated or the employee has resigned 
before the usual pay day, the employee shall be paid all 
wages, holiday pay and other moneys to which the 
employee may be entitled as soon as practicable after 
leaving the employer's service. 

(5) Upon resignation, termination or dismissal of an 
employee the employer may recover any moneys owed 
to the employer from moneys due and payable to the 
employee, other than payment for notice given as per 
subclause (1) of Clause 6. — Contract of Employment 
and payable to the employee at the time of the 
termination. 

23.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions 

as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer requires 
a standard procuration form, that form shall be used. 

(3) Where required by the employer or union, the 
union secretary or person acting in his/her stead, shall 
countersign all forms and forward them to the 
employer's paymaster. 

(4)(a) The employer shall commence deduction of 
union subscriptions from the first full pay period 
following receipt of a completed Payroll Deduction 
Authority form and continue deducting throughout the 
employee's period of employment, except as provided 
in subclause (5) of this clause or until the Authority is 
cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscriptions 
in accordance with the rules of the union, the union 
shall notify the employer in writing of the level of union 
subscriptions no later than one month after being 
notified by the union except where the union nominates 
a later date. 

(5)(a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions 
for the preceding pay period. 

The employer shall forward contributions deducted, 
together with supporting documentation, to the 
relevant union party to this award at such intervals as 
are agreed between the employer and the union. 

24.—Right of Entry. 
(1) Any officer of the union authorised in writing by 

the President and Secretary of such union, on notifying 
the employer or his/her representative, shall have the 
right to converse with or interview employees covered 
by this award during normal working hours. 

(2) Provided that such officer conducting any 
conversation or interview shall not hamper or 
otherwise hinder the employees in the carrying out of 
their work. Provided that the employer or his/her 
representative shall determine whether employees are 
being hampered or hindered in their work. 

(3) In view of the special security requirements of the 
employer, the employer shall designate where the 
interview etc., referred to in subclause (1) above shall be 
held. 

25—Part-Time Employees. 
(1) Notwithstanding anything contained herein an 

employer shall be at liberty to employ part-time 
employees provided that the minimum engagement of 
such an employee is no less than an average of 15 hours 
per week. 

(2) The minimum number of hours provided for in 
subclause (1) of the clause may be varied by written 
agreement between the employee, the employers and 
the union. 

(3) Part-time employees shall be remunerated at a 
weekly rate pro rata to the rate prescribed for the class of 
work on which they are engaged only in the proportion 
which their ordinary weekly hours bear to 38. 

(4) Part-time employees shall be allowed annual 
leave and sick leave in the same manner as full-time 
employees. Payment for such leave shall be in the same 
ratio as their ordinary weekly hours, averaged over the 
qualifying period, bear to 38. 
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(5) Apart-time employee may work shifts additional 
to the rostered shifts at ordinary rates subject only to the 
normal rostering parameters of a full-time employee 
where the employee has previously indicated a 
willingness to work extra shifts or where the extra shift 
was arranged prior to the completion of the employee's 
previous shift. Provided that a part-time employee shall 
not be required to work an extra shift. 

26.—Posting of Award. 
A copy of this award shall be posted in a suitable 

place by the employer where it shall be accessible to 
each and every employee. 

27.—Time and Wages Book. 
(1) The employer shall keep or cause to be kept a time 

book and wages sheet in either of which shall be 
entered: 

(a) the name of each employee to whom this 
award applies; 

(b) the nature of the work performed and the 
classification of the employee; 

(c) the hours worked each day; 
(d) the wages and overtime (if any) paid to each 

employee. 
(2) Should the employer require a time book to be 

used employees shall record their starting and finishing 
times daily in the time book provided. 

(3) The time record with all entries therein shall be 
open for inspection by the secretary or duly accredited 
official of the union during the normal office hours of 
the employer. 

(4) Computerised records of the information 
required shall be deemed to satisfy the provisions of this 
clause and shall be made available on request as soon 
as practicable. 

28.—Uniforms. 
Uniforms shall be supplied by the employer free of 

charge. Such items shall always remain the property of 
the employer. 

(1) The following uniform issue shall be replaced on 
fair wear and tear basis:— 

Four shirts/blouses or two long sleeve shirts/ 
blouses, and two short sleeve shirts/blouses. 

Four pairs trousers or two pairs trousers and two 
pairs shorts, or four skirts or two pairs of 
trousers and two skirts. 

One belt. 
One jumper/cardigan. 
One castro jacket (for continuous shift and outdoor 

employees) 
One tie (optional). 

(2) The employee shall be responsible for the 
laundering of any such uniform so supplied. 

(3) Where the employer speci fies items of footwear of 
a specific colour or type then an annual allowance will 
be paid to the employee. In addition an annual 
allowance for socks and stockings will be paid to the 
employee. The amount of allowance paid to the 
employee with respect to this subclause will be agreed 
between the employer and union. 

29.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without loss 

of pay shall be granted to employees from a non- 
English speaking background, who are unable to meet 
standards of communication to advance career 
prospects, or who constitute a safety hazard or risk to 
themselves and/or fellow workers, or are not able to 
meet the accepted production requirements of that 
particular occupation or industry, to attend English 

training conducted by an approved and authorised 
Authority. The selection of employees for training will 
be determined by consultation between the employer 
and the appropriate union(s). 

(2) Leave will be granted to enable employees 
selected to achieve an acceptable level of vocational 
English proficiency. In this respect the tuition content 
with specific aims and objectives incorporating the 
pertinent factors at subclause (3) hereof shall be agreed 
between the employer, the union(s), and the Adult 
Migrant Education Service or other approved 
Authority conducting the training. 

(3)'Subject to appropriate needs assessment 
participation in training will be on the basis of 
minimum of 100 hours per employee per year. 

(4) The agreed desired proficiency level will take 
account of the vocational needs of an employee in 
respect of communication, safety, welfare, and 
productivity within his/her current position as well as 
those positions to which he/she may be considered for 
promotion or redevelopment. It will also take account 
of issues in relation to training, retraining and multi- 
skilling, award restructuring, industrial relations and 
safety provisions, and equal opportunity employment 
legislation. 

30.—Liberty to Apply. 
Liberty is reserved for the term of this award to the 

respondents to apply to amend with respect to 
paragraph (b) of this subclause to alter: 

(a) The key allowance prescribed in Clause 19. — 
Special Rates and Provisions, subclause (7). 

(b) To remove the geographical limitations on 
applications for compassionate leave. 

Respondents. 
The Library Board of Western Australia, Alexander 

Library Building, Perth Cultural Centre, Perth, WA 
6000. 

The Trustees of the Western Australian Museum, 
Francis Street, Perth, WA 6000. 

The Board of the Art Gallery, Perth Cultural Centre, 
Perth, WA 6000. 

Dated at Perth this 23rd day of May 1989. 
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HORSE INDUSTRY TRAINEESHIP 
AGREEMENT AGS of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union. 
West Australian Branch, 

Industrial Union of Workers 
and 

Asprey Thoroughbred Stud Pty Ltd 
and Others. 

No. AG5 of 1989. 
COMMISSIONER C.B. PARKS. 

5th day of September 1989. 

Order. 
HAVING heard Mr N. Cinquina on behalf of the 
Applicant and there being no appearance on behalf of 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the attached Memorandum be registered as 
an industrial agreement. 

(2) A "Trainee" is an employee who is bound by 
a training agreement registered under the 
provisions of the Industrial Training Act 1975 of 
Western Australia and approved by the State 
Management Committee (SMC) for traineeships. 

5.—Conditions of Training. 
(1) A Trainee shall attend an approved on and 

off-the-job training course or program prescribed 
in the relevant training agreement or as notified to 
the trainee by the SMC. 

(2) Trainees may be engaged by employers 
registered with the SMC. The employer shall 
ensure that the Trainee is permitted to attend the 
prescribed off-the-job training course and is 
provided with on-the-job training approved by the 
SMC. 

(3) The employer shall provide a level of 
supervision in accordance with the approved 
Training Plan during the Traineeship period. 

(4) The employer agrees that the overall training 
program will be monitored by the officers of the 
SMC and that training records or work books may 
be utilised as part of this monitoring process. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

No. AGS of 1989. 
Horse Industry Traineeship 

Agreement 1989. 
Memorandum of Terms of Agreement. 

THIS agreement, made pursuant to the provisions of 
the Industrial Relations Act 1979 of Western Australia, 
between the Australian Workers" Union, Western 
Australian Branch (hereinafter referred to as "the 
Union") of the one part and the employers detailed in 
the Schedule annexed hereto (hereinafter referred to as 
the employer) of the other part; witnesses that the 
parties hereto mutually convenant and agree the one 
with the other as follows: 

1.—Title. 
This Agreement shall be known as the Horse 

Industry Traineeship Agreement 1989. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Definitions. 
5. Conditions of Training. 
6. Employment Conditions. 
7. Rates of Pay. 
8. Contract of Training. 
9. Copies of Agreement. 
10. Terms of Agreement. 

3.—Scope. 
This Agreement shall apply to all Horse Industry 

trainees undertaking a traineeship as part of the 
Australian Traineeship System. 

4.—Definitions. 
(1) A "Traineeship" is a system of training, 

under the Australian Traineeship System, in the 
knowledge and skills required in industry or 
commerce, comprising structured on-the-job 
training with an employer combined with a period 
of broad based training off-the-job in a technical 
college or other training institution and for the 
purposes of Western Australia, approved under the 
Industrial Training Act 1975. 

6.—Employment Conditions. 
(1) The Trainee shall be engaged for a period of 

12 months as a full-time employee provided that 
the Trainee shall be subject to a satisfactory 
probationary peirod of up to one month. 

(2) The Trainee is permitted to be absent from 
work without loss of continuity of employment to 
attend the off-the-job training in accordance with 
the Training Agreement. 

(3) Where the employment of a Trainee by an 
employer is continued after the completion of the 
traineeship period, such traineeship period shall 
be counted as service for the purposes of the Award 
and long service leave/entitlements. 

(4) Other than to meeting the requirements of 
the approved Training Plan overtime or shiftwork 
shall not be worked by Trainees. However, where 
an agreement in writing has been reached between 
the employer concerned and the Union, the 
employer may require their trainees to work 
overtime in accordance with the provisions of the 
Award. No Trainees shall work overtime or 
shiftwork on their own. 

(5) All other terms and conditions of the Horse 
Training Industry Award 1976 shall apply unless 
specifically varied by the Agreement, provided that 
subclauses (a) to (c) of Clause 9.—Junior 
Employees and Apprentice Jockeys shall not 
apply. 

(6) This Agreement represents a compromise on 
the part of all parties and will not be used as a 
precedent in proceedings before industrial 
tribunals. 

7.—Rates of Pay. 
(1) Rates of pay will be according to age as 

follows — 
$ 

16 years of age — 108.54 
17 years of age — 117.58 
18 years of age — 126.63 
19 years of age — 144.72 

(2) Where a trainee has a birthday during the 
Traineeship period, an increment to the 
appropriate rate, to the maximum of 19 year old 
rate will apply. 
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(3) Rates of pay shall be adjusted in accordance 
with movements in the Consumer Price Index as 
approved by the Western Australian Industrial 
Relations Commission. 

8.—Contract of Training. 
(1) Trainees will enter into a contract of training 

with the employer. On completion of the 
traineeship each successful trainee will be issued 
with a Certificate of Proficiency issued by the 
Chairman of the Industrial Training Advisory 
Committee. 

(2) A traineeship may be cancelled: 
(a) by mutual consent, 
(b) by either the employer or trainee giving 

one week's notice on either side, or by the 
payment or forfeiture as the case may be 
of a week's wages in lieu of notice. This 
does not affect the right to dismiss for 
misconduct and in such case wages shall 
be paid to the time of dismissal only. 

9.—Copies of Agreement. 
Every trainee shall be entitled to have access to a 

copy of this Agreement. 
10.—Terms of Agreement. 

This Agreement shall operate as from and 
including the date of the 8th day of January 1989 
and shall remain in force for a period of 12 months, 
provided that either of the parties may negotiate 
with the other party to amend or add to this 
Agreement. 

In Witness hereof the parties hereot have 
hereunto set their hands and seal the day and year 
first before written. 

The Common Seal of the Australian Workers' 
Union, West Australilan Branch was hereto affixed 
in the presence of VJ. Keenan, State Secretary. 

M. Houlahan 
For and on behalf of 

S.B. Hughes 
For and on behalf of 

K. Simcoe 
For and on behalf of 

J.H. Maynard 
For and on behalf of 

K, John 
For and on behalf of 

L.B. Morton 
For and on behalf of 

E.E. Giles 
For and on behalf of 

D. Waldock 
For and on behalf of 

B. Marshall 
For and on behalf of 

Neerabup Agistment 
Centre 
PO Box 140 
Wanneroo WA 6065 

Mrs D. Hughes 
Saunders Street 
West Swan WA 6055 

Ms K. Simcoe 
28 Matthieson Road 
Belmont WA 6104 

M.R. Maynard 
24 Thompson Street 
Belmont WA 6104 

Mr K. Johns 
Lot 892 Fletcher Road 
Mandurah WA 6210 

Mr L. Morton 
44 Epsom Avenue 
Belmont WA 6104 

Ms E. Giles 
Korilya 
PO Box 165 
Busselton WA 6280 

Mr D. Waldock 
Lot 12 Nicholson Road 
Forrestdale WA 6112 

B. Marshall 
Shalimar Lodge 
Lot 5 Orchard Road 
Woorooloo WA 6558 

R.W. Price 
For and on behalf of 

Mr R. Price 
PO Box 22 
Capel WA 6271 

Signatories 

H.B. Dent 
For and on behalf of 

(Indecipherable) 
For and on behalf of 

E. Higgins 
For and on behalf of 

M. Spencer 
For and on behalf of 

K.J. Stevens 
For and on behalf of 

Schedule. 
Respondents 

Asprey Thoroughbred 
Stud Pty Ltd 
Morgan Road 
Coolup WA 6214 

L.R. Connell and Partners 
GPO Box A9 
Perth WA 6001 

Maldon Stud 
Capel WA 6271 

Clarefontaine Stud 
Raubon WA 6282 

Shiba Park Stud 
13 McCallum Crescent 
Ardross WA 6153 

K.A. Plunkett 
For and on behalf of 

W. Mitchell 
For and on behalf of 

(Indecipherable) 
For and on behalf of 

M.E. Horner 
For and on behalf of 

(Indicipherable) 
For and on behalf of 

Mr K. Plunkett 
16 Stock Road 
Herne Hill WA 6056 

Mr W. Mitchell 
22 Mathieson Road 
Belmont WA 6104 

Martindale Pty Ltd 
New Norcia WA 6509 

Beefeater Park 
South West Highway 
Mundijong WA 6202 

Heritage Thoroughbreds 
(Aust) Pty Ltd 
PO Box 77 
Gingin WA 6503 

L.A. Byatt 
For and on behalf of 

Raintree County Park 
Hopeland Road 
Serpentine WA 6205 

R. Mullins R.J. Mullins 
For and on behalf of 25 Knight Road 

Gnangara WA 6065 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers* Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Asprey Thoroughbred Stud Pty Limited 

and Others. 
No. AG 17 of 1988. 

COMMISSIONER C.B. PARKS. 
22nd day of August 1989. 

Order. 
HAVING heard Mr N. Cinquina on behalf of the 
Applicant, and there being no appearance on behalf of 
the Respondents; and whereas the Applicant sought 
and was granted leave to withdraw this claim, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That this application be withdrawn by leave. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

INTENSIVE HORTICULTURAL 
(VEGETABLE PRODUCTION) TRAINEE8HIP 

AGREEMENT No. AG 36 cf 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 41.—Industrial Agreement. 

Australian Workers* Union, West Australian Branch, 
Industrial Union of Workers 

and 
Nicholas Trandos and Others. 

No. AG36 of 1988. 
Horticultural Trainees Vegetable Production 

COMMISSIONER G.J. MARTIN. 
3rd day of February 1989, 

Order. 
HAVING heard Mr N. Cinquina on behalf of the 
applicant and there being no appearance by or on 
behalf of the respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 730 of 1988 of the 
9th day of September 1988 and the Act and its 
Regulations have been complied with, hereby 
orders— 

That the Agreement executed by the parties on 
the 5th day of August 1987 and known as the 
"Intensive Horticultural (Vegetable Production) 
Traineeship Agreement 1987, be registered as an 
Industrial Agreement and entered in the Register 
of Industrial Agreements. 

(Sgd.) G.J. MARTIN. 
[L.S.] ■ Commissioner. 

Intensive Horticulture (Vegetable Production) 
Traineeship Agreement 1987. 

This Agreement, made pursuant to the provision of 
the Industrial Relations Act 1979-84 of Western 
Australia, this 5th day of August 1987 between the 
Australian Workers' Union, Western Australian 
Branch (hereinafter referred to as the Union) of the one 
part and (see Schedule A) (hereinafter referred to as the 
employer) of the other part; witnesseth that the parties 
hereto mutually covenant and agree the one with the 
other as follows; 

1—Title. 
This Agreement shall be known as the Intensive 

Horticultural (Vegetable Production) Traineeship 
Agreement 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Definition. 
5. Conditions of Training. 
6. Hours of Work. 
7. Meal Period. 
8. Rate of Pay. 
9. Protective Clothing and Equipment. 
10. Contract of Training. 
11. Copies of Agreement. 
12. Term of Agreement. 

3.—Scope. 
This Agreement shall apply to all Intensive 

Horticultural (Vegetable Production) trainees 
undertaking a traineeship as part of the Australian 
Traineeship System. 

4.—Definition. 
A "Traineeship" is a system of training, under the 

Australian Traineeship system, in the knowledge and 
skills required in industry or commerce, comprising 
structured on-the-job training with an employer 
combiiied with a period ofbroad based training off-the- 
job in a technical college or other training institution 
and for the purposes of Western Australia, approved 
under the Industrial Training Act 1975. 

5.—Conditions of Training. 
(1) Trainees will be entitled to four weeks annual 

leave, payable at the Traineeship rate, plus 171/2 per cent 
loading at the completion of the Traineeship. 

(2) (i) A trainee who is unable to attend or 
remain at the place of employment, for 
reason of personal ill health or injury shall 
be entitled to payment during such 
absences, as long as the absences do not 
total more than 10 days in any one year, 

(ii) Entitlement to payment shall accrue at the 
rate of one-sixth of a week for each 
completed month of service with the 
employer. 

(3) Prescribed public holidays shall be allowed 
without diminution of pay. 

6.—Hours of Work. 
The ordinary hours of work shall not exceed 40 per 

week, to be worked in five days of not more than eight 
hours, (excluding a meal break) provided that where the 
ordinary hours are worked on Saturday or Sunday, 
Trainees will be paid at the rate of time and one-half. 
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7.—Meal Break Period. 
(1) The minimum time allowed for a meal shall be 

one hour provided that by agreement between the 
employer and the trainee, the meal period may be 
reduced to not less than half an hour. 

(2) A trainee shall not be required to work for more 
than five hours without a meal break. 

8.—Rates of Pay. 
(1) Rate of pay will be according to age as follows: 

$ 
16 years of age 99.30 
17 years of age 114.60 
18 years of age 133.70 
19 years of age 152.80 

The rate of pay of a 16 year old is the minimum rate 
payable pursuant to the Australian Traineeship 
Guidelines. 

(2) Where a trainee has a birthday during the 
Traineeship period, an increment to the appropriate 
rate, to the maximum of the 19 year old rate, will 
apply. 

(3) Rates of pay shall be adjusted in accordance with 
movements in the Consumer Price Index as approved 
by the Western Australian Industrial Relations 
Commission. 

(4) This Agreement represents a compromise on the 
part of all parties and will not be used as a precedent 
before Industrial Tribunals. 

9.—Protective Clothing and Equipment. 
Each Trainee who is required to handle pesticides 

and/or herbicides during the course of his training, 
shall be instructed in their proper use and supplied with 
appropriate protective clothing and equipment. 
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PUBLIC SERVICE ARBITRATOR — 
AWARDS/AGREEMENTS — 

Variation of — 
CHILDREN'S SERVICES (GOVERNMENT) 

AWARD No. A29 and PSA A29A of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous 

WA Branch 
and 

The Hon Minister for Community Services 
and Others. 

No. 771 of 1989. 
COMMISSIONER JA. NEGUS. 

3rd day of August 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
Applicant and Mr A.S. Caccamo on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Children's Services (Government) 
Award 1989 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 3rd day of 
August 1989. 

(Sgd.) JA. NEGUS, 
[L.S.] Commissioner. 

10.—Contract of Training. 
(1) Trainees will enter into a contract of training with 

the employer. On completion of the traineeship each 
successful trainee will be issued with a Certificate of 
Proficiency issued by the Chairman of the Industrial 
Training Advisory Committee. 

(2) A traineeship may be cancelled: 
(i) by mutual consent; 
(ii) by either the employer or trainee giving one 

week's notice on either side, or by the payment 
or forfeiture as the case may be, of a week's 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such 
case wages shall be paid to the time of 
dismissal only. 

11 .—Copies of Agreement. 
Every trainee shall be entitled to have access to a copy 

of this Agreement. 

12.—Term of Agreement. 
This Agreement shall operate as from and including 

the 5th day of August 1987 and shall remain in force for 
a period of 12 months, provided that either of the parties 
may negotiate with the other party to amend or add to 
this Agreement. 

Schedule. 
1. Clause 12. — Annual Leave: Delete subclause (8) 

of this clause and insert the following in lieu:— 
(8)(a) All contact employees shall be entitled to 

one week's leave without loss of pay on two 
separate occasions during each year of service 
performed pursuant to this award. 

(b) The leave prescribed in paragraph (a) of this 
subclause shall be given and taken at a time agreed 
by the employer and employee. In special 
circumstances, where it is agreed between the 
employer and the employee, the leave prescribed in 
paragraph (a) may be taken consecutively. 

(c) If, after one month's continuous 
employment, an employee lawfully terminates his/ 
her employment or his/her employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid pro rata 
according to weeks of service for the special leave 
which would have accrued to the employee 
pursuant to this subclause. 

(d) If the services of an employee terminate and 
the employee has taken a period of leave in 
accordance with this clause and if the period of 
leave so exceeds that to which the employee would 
become entitled pursuant to paragraph (a) of this 
subclause the employee shall be liable to pay the 
amount representing the difference between that 
taken and the amount which would have accrued 
in accordance with paragraph (c) of this subclause. 
The employer may deduct this amount from 
moneys due to the employee by reason of other 
provisions of this award at the time of 
termination. 
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2. Clause 19. — Salaries and Wages: Delete the 
preamble in this clause and insert the following in 
lieu:— 

It is a term of this award that the Union 
undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

Column B will apply to employees of a College 
who are not ordinarily required to work during 
term or semester vacations. Such employees will be 
eligible for payment pursuant to Clause 26. — 
College Vacations Periods of this award. Column A 
will apply to all other employees. 

WESTERN AUSTRALIAN 
INDUSTRIAL REL ATiONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union 

of Workers 
and 

Honourable Minister for Police. 
No. P6 of 1989. 

COMMISSIONER G.L. FIELDING. 
7th day of July 1989. 

Reasons for Decision. 

THE COMMISSIONER: This is an application which 
was filed earlier this year, indeed in May I think, to 
amend Clause 19of the Police Award, more particularly 
subclause (4) of it, which currently and somewhat 
quaintly requires, first, that the records of overtime be 
kept at various police stations and be made available 
when necessary to the secretary of the union; and, 
perhaps more significantly for these purposes, provides 
that a police officer who performs more than two hours 
of overtime after 11.00 o'clock at night is to be paid a 
meal allowance of $3.10 if the overtime is continuous 
with his shift, so long as he is not already in receipt of a 
travelling allowance. 

By this application the Union really seeks to 
overcome what it regards as an anomaly which arises 
due to the narrow form of the existing provision and, as 
it says, to clearly define the occasions when an officer is 
entitled to partake of a meal break and be supplied with 
a meal when engaged on overtime duty. 

Mr Stirling for the Union has said that the problems 
associated with the existing provision became a stark 
reality when police officers along with firemen recently 
helped to fight the fire or at least maintain law and order 
in Kings Park over a prolonged period. 

During the course of those operations he says, and I 
have no reason to doubt that it in fact occurred as he 
said it occurred, that firemen were provided with a meal 
after working their ordinary hours or after working for 
quite some long time whereas police officers were not so 
entitled. The parties argue that this is not simply a case 
of 'me-too-ism' in the context of what fire officers and 
others have but rather the position is, as Mr Flood has 
put it, that the Police Department: sees the claim as 
being one which brings the police officers, so far as an 
entitlement to a meal break after SVi? hours work is 
concerned, into line with the Commission's standard. 
To that extent the parties say that the claim is justified 
under the I mprovements in Conditions of Employment 
Principle and in that I think they are probably right. It is 
undeniably a fact that the great majority of awards of 
this Commission provide that after a given length of 
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working time — and in most cases it is in the order of SVz 
hours work — employees are entitled to a meal break. 
Really that is what is being sought on this occasion. 

The question then remains as to whether the increase 
in the meal allowance from $3.10 to $5.30 is justified. Mr 
Stirling has said that the figure was chosen because it 
represents a current figure under the Metal Trades 
(General) Award. Mr Flood, on the other hand, says 
that it is not so much that but that the figure of $5.30 is 
what has been approved by this Commission for other 
areas of employment in the public sector and it follows 
or ought to follow, that it is a fair representation of the 
expenses which the Commission attributes to 
purchasing a meal. Again, I do not think that is an 
unreasonable approach to the matter. 

If that be so then that part of the claim would be 
allowable under the new allowances provision. 

In any event, I take the view, that there is still always a 
discretion reposed in individual Commissioners to deal 
with matters according to the requirements of the Act as 
they see just and equitable. Of course, the Principles 
cannot be ignored but in my view it is clearly in the 
public interest that a provision such as this be inserted 
into the Award. It is a far more sensible and realistic 
provision than that which is already in the Award 
which provides that an employee who merely works 
more than two hours overtime after 11.00 o'clock be 
paid for a meal and whether he takes it or not. 

The new provision seems to me to reflect the 
exigencies of the work place far more rationally than 
does the existing provision. 

As well, the Minister has required that as a condition 
of his consent to this application the Union give a 
commitment to regard it as part of a package or 
restructuring the various police awards in this State 
with a view to obtaining a single award covering all in 
the police force. The Union has given that commitment 
and indeed the Minister's agent has said that 
negotiations to that end are progressing well, and of 
course I accept that. 

In all the circumstances I am bound to say that I am 
prepared to amend the Award by deleting the existing 
subclause (4) of Clause 19 and inserting the new 
proposed clause. By consent that amendment is, as the 
parties wish, to operate with effect from the first pay- 
period on or after this day. 

Appearances: Mr R. Stirling for the Applicant. 
Mr J. Flood for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union 

of Workers 
and 

Hon Minister for Police. 
No. P6 of" 1989. 

POLICE AWARD No. 2 of 1966. 
COMMISSIONER G.L. FIELDING. 

7th day of July 1989. 

Order. 

HAVING heard Mr R. Stirling on behalf of the 
Applicant and Mr J. Flood on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, being satisfied 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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that the claim complies with the terms of the General 
Order of the Commission No. 730 of 1988 dated 9 
September 1988, and by consent, hereby orders — 

That the Police Award No. 2 of 1966 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period on or after the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 19.—Overtime: Delete subclause (4) of this 

clause and insert in lieu the following — 
(4) (a) An employee required to work overtime, 

including overtime in conjunction with a rostered 
shift, shall be allowed a meal break of 30 minutes 
after not more than 5.5 hours of work or within 5.5 
hours since the completion of the employee's last 
meal break. 

(b) An employee having a meal break in 
accordance with paragraph (a) of this subclause 
may be required to remain under the discretion of a 
Senior Officer/Officer in Charge during such meal 
break and if so required the time shall be 
considered as time worked. 

(c) When an employee has not been notified the 
previous day or earlier that the employee is 
required to work overtime, the employer shall 
provide the employee with a meal for each meal 
break the employee is entitled to. pursuant to 
paragraph (a) of this subclause, or the employee is 
to be paid $5.30 in lieu of each such meal. 

(d) When an employee who has been notified 
the previous day or earlier that the employee is 
required to work overtime and such employee 
supplies him/herself with a meal which is then 
unable to be partaken due to either:— 

(i) the overtime being cancelled on that day, 
or 

(ii) the overtime being necessary to be 
continuous to such an extent that the 
employee cannot partake of the meal. 

then such employees so affected shall be paid an 
allowance of $5.30 in lieu. 

(e) An employee shall not be entitled to a meal 
allowance under the terms of this subclause if such 
an employee is already in receipt of a meal 
allowance for the prescribed meal period under 
Clause 10.—Travelling Allowance — or Clause 
11.—Relieving Allowance. 

(f) Records of overtime shall be kept at each 
station and shall be available for inspection by the 
employee and the Secretary or any other paid 
employee of the Union. 
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POLICE AWARD No. 2 of 1966. 
WESTERN AUSTRALIAN- 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation of an Award. 
Hon Minister for Police 

and 
Western Australian Police Union of Workers. 

No. 243 of 1988. 
Police Officers State Government 

Administration 
COMMISSIONER G.L. FIELDING. 

1st day of July 1988. 

Order. 
HAVING heard Miss J.N. Murray on behalf of the 
Applicant and Mr R.G. Stirling on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
having satisfied itself that the terms of the General 
Order of the Commission No. 1195 of 1986, dated 24 
April 1987 have been complied with, and by consent, 
hereby orders — 

That the Police Award No. 2 of 1966 as amended, 
be further amended in accordance with the 
following Schedule with effect on and from this 
day. 

(Sgd.) G.L. FIELDING, 
[L.S.] Com missioner. 

Schedule. 
Clause 28.—Typewriters: Delete this clause and 

insert in lieu thereof: 
28.—Typewriters. 

(1) An employee who obtains written 
permission to use their personal typewriter for 
departmental purposes shall be supplied by the 
Department with ribbons and associated 
consumables for the use of that machine. 

(2) Whilst the machine continues to be used for 
departmental purposes the Department will be 
responsible for repairs or service as required except 
that repairs shall be limited to an amount equal to 
the cost of the machine or the depreciated value 
whichever is the lesser. 
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POLICE AWARD No. 2 of 1966. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation of an Award. 
Western Australian Police Union of Workers 

and 
Hon Minister for Police. 

No. 419 of 1988. 
Police Officers State Government 

Administration 
COMMISSIONER G.L. FIELDING. 

1st day of July 1988. 

Order. 
HAVING heard Mr R.G. Stirling on behalf of the 
applicant and Miss J.N. Murray on behalf of the 
respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 1195 of 1986, dated 24 
April 1987 have been complied with, and by consent, 
hereby orders— 

I'h at the Police Award No. 2 of 1966, as amended, 
be further amended in accordance with the 
following schedule with ffect from the beginning 
of the first pay period commencing on or after the 
1st day of April 1988. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

Schedule. 
Clause 16. — Prisoners Rations: In subclause (1) 

delete the words and numbers "three dollars and sixty- 
four cents ($3.64)" and "three dollars and thirty-one 
cents ($3.31)" and insert the words and numbers "three 
dollars and nine-five cents ($3.95)" and "three dollars 
and fifty-nine cents ($3.59)" respectively. 

PUBLIC SERVICE ALLOWANCES 
(HIGHER DUTIES) AWARD No. 8 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Pubiic Service Commission 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. P17 of 1989. 

COMMISSIONER G.L. FIELDING. 
13th day of July 1989. 

Order. 
HAVING heard Mr B. Horstman on behalf of the 
Applicant and Mr S. Newman on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 730 of 1988 
dated 9 September 1988, and by consent, hereby 
orders— 

That the Public Service Allowances (Higher 
Duties) Award No. 8 of 1981 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule, 
Clause 4. — Higher Duties Allowance: Delete 

subclause (1) of this clause and insert in lieu 
thereof— 

(1) Subject to subclause (2) of this clause, an 
officer who is directed by the permanent head or a 
duly authorised senior officer to act in an office 
which is classified higher than the officer's own 
substantive office and who performs the full duties 
and accepts the full responsibility of the higher 
office for a continuous period of five consecutive 
working days or more, shall, subject to the 
provisions of this clause, be paid an allowance 
equal to the difference between the officer's own 
salary and the salary the officer would receive if the 
officer was permanently appointed to the office in 
which the officer is so directed to act. 

Provided that where the hours of duty of an 
officer performing shift work are greater than 7.5 
hours per day as provided for in Clause 6. — Hours 
of Duty and Rosters, subclause (1) of the Public 
Service Shift Work Agreement No. 24 of 1978, the 
allowance shall be payable after the completion of 
37.5 consecutive working hours in the higher 
classified position. This period shall not include 
any time worked as overtime. 



No. PSA A10 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation of an Award. 
The Civil Service Association of 
Western Australia Incorporated 

and 
Public Service Commission. 

No. P14 of 1988. 
Government Officers State Government 

Administration 
COMMISSIONER G.L. FIELDING. 

4th day of July 1988. 

Order. 
HAVING heard Mr N. J. Hodgson on behalf of the 
applicant and Mr J.A. Lange on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 1195 of .1986, dated 24 
April 1987 have been complied with, and by consent, 
hereby orders— 

That the Public Service Overtime Award No. 
PSA A10 of 1978 as amended, be further amended 
in accordance with the following schedule with 
effect from the beginning of the .first pay period 
commencing on or after this day. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 6. — Meal Allowances: In subclause (b) delete 

the figures "$3.90", "$4.80" and "$5.75" and insert the 
figures "$4.70", "$5.80" and "$6.95" respectively. 

No. PSA A25 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation of Award. 
The Civil Service Association of 
Western Australia Incorporated 

and 
Curtin University of Technology. 

No. P8 of 1989. 
COMMISSIONER J.A. NEGUS. 

11th day of July 1989. 

Order. 
HAVING heard Mr N. Hodgson on behalf of the 
Applicant and Mr G. Cole on behalf ofthe Respondent 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the Salaried Staff Curtin University of 
Technology Award 1985, No. PSA A25 of 1985 be 
varied in accordance with the following 
Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. Schedule B — Travelling Allowance: Delete this 

schedule and insert in lieu thereof: 
Schedule B — Travelling Allowance. 
(Rates operative from 1 March 1989) 

Nature of Travel 

(1) Intra-State 
(a) Involving an overnight stay 

at a hotel or motel- 

Rate Item 
of pay 

(i) Locality South of 26 
degrees South Latitude 76.90 

(») Locality North of 26 
degrees South Latitude 
Broome 127.40 
Carnarvon 94.00 
Dampier 145.00 
Derby 114.00 
Exmouth 114.75 
Fitzroy Crossing 80.00 
Gascoyne Junction 74.00 
Halls Creek 103.50 
Karratha 166.00 
Kununurra 120.00 
Marble Bar 108.00 
Newman 145.50 
Nullagine 82.00 
Onslow 101.00 
Pannawonica 119.00 
Paraburdoo 138.00 
Port Hedland 143.25 
Roeboume 107.50 
Sandfire 80.50 
Shark Bay 92.50 
Tom Price 147.50 
Wickham 131.00 
Wittenoom 103.50 
Wyndham 122.50 
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(b) Not involving an absence from 
headquarters overnight: 

(i) Locality South of 26 
degrees South 
Latitude: 3 

Nature of Travel— 
Breakfast (per meal) 7.95 
Lunch (per meal) 7.95 
Dinner (per meal) 17.00 

(ii) Locality North of 26 
degrees South 
Latitude: 4 

Breakfast (per meal) 8.60 
Lunch (per meal) 11.00 
Dinner (per meal) 26.00 

(c) Allowance to meet incidental 
expenses: 

(i) Locality South of 26 
degrees South 
Latitude 5.35 5 

(ii) Locality North of 26 
degrees South 
Latitude 8.00 6 

(d) Involving an overnight stay in 
accordance with Clause 30(2)(ii): 

(i) Locality South of 26 
degrees South 
Latitude 38.25 7 

(ii) Locality North of 26 
degrees South 
Latitude 53.60 8 

(e) Involving an overnight 
stay at a metropolitian 
hotel or motel: 94.55 9 

(f) Involving the purchase 
of a midday meal within 
the metropolitan area: 

(i) Per meal 3.45 10 
(ii) Maximum reimburse- 

ment per pay period 17.25 11 
(2) Inter-State Capital City 

(a) Beyond the limits of the State 
but within the Commonwealth— 

(i) Sydney 132.60 12 
(ii) Melbourne 124.30 13 
(iii) Other Capitals 116.90 
(iv) Interstate — Other 76.90 

than Capital City 
(b) Allowance to meet 

incidental expenses 8.00 14 
(c) Allowance in 

accordance with 
Clause 30(3)(iii) 51.45 15 

2. Schedule C — Vehicle Allowance: Delete this 
schedule and insert in lieu thereof: 

Schedule C — Vehicle Allowance. 
(Allowance operative from 1 January 1989). 

(Up to 8,000 km per year) 

Engine Displacement 
Area Over Over 1600cc 

26GQcc !6G0cc and 
-2600cc less 

cents/km cents/km cents/km 
Metropolitan Area 41.0 35.8 31.2 
South West Land 

Division 42.0 36.6 31.9 
Other 43.8 38.2 33.3 
North of 23.5 degrees 

South Latitude 46.5 40.9 35.8 

3. Schedule D — Miscellaneous Allowances and Rates: 
Delete this schedule and insert in lieu thereof: 

Schedule D -- Miscellaneous Allowances and Rates. 
(Rates operative from 13 April 1989) 

Item 1: On-call allowance: 
1st Point x 1 x 18.75 = 2.33 per hour 
Level 2 t? c icva 

Breakfast 
Lunch 
Dinner 
Shift Allowance 
Annual Leave Loading 
Limit 

54.70 per meal. 
55.80 per meal. 
56.95 per meal. 
510.63 per TVs hour shift. 

5510.30 
ABS measure of "average 
weekly earnings per male 
employed unit". In Western 
Australia for the September 
quarter immediately preceding 
the date the leave is credited. 

Item 7: Depreciation Allowance 5420.00. 
Item 8: Removal Expense 51 880.00. 
Item 9: Kuigoorlie Allowance 

(married) 5201.00 per annum. 
Item 10: Kalgooriic Allowance 

(single) 5100.50 per annum. 
Item 11: Protective Clothing 

. Allowance 5199.00 per annum. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia. Hospital, Service & Miscellaneous 
WA Branch 

and 
The St John Ambulance Association in 

Western Australia (Incorporated) 
No. 450 of 1989. 

AMBULANCE SERVICE COMMUNICATION 
CENTRE EMPLOYEES ORDER No. 450 of 1989 

COMMISSIONER GJ. MARTIN. 
3oth day of June 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C.A. Fitzgibbon and later Mr J.H. 
Uphill on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and being 
satisfied that the State Wage Principles enunciated by a 
Commission in Court Session in General Order Matter 
No. 730 of 1988 of the 9th day of September 1988 have 
been complied with, hereby orders— 

1.—Title. 
This Order shall be known as the "Ambulance 

Service Communication Centre Employees' Order 
1989" and replaces the "Ambulance Service 
Communication Centre Employees' Order No. C486 of 
1988". 
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2.—Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Scope. 
4. Term. 
5. Contract of Service. 
6. Acting Appointments and Relieving. 
7. Hours of Duty. 
8. Overtime. 
9. Wages. 
10. Shift and Weekend Penalties. 
11. Uniforms. 
12. Annual Leave. 
13. Public Holidays. 
14. Absence Through Sickness. 
15. Long Service Leave. 
16. Payment of Wages. 
17. Wage Record. 
18. Union Interviews. 
19. Notice Board. 
20. Compassionate Leave. 
21. Special Leave. 
22. Court Service. 
23. Jury Service. 
24. Amenities. 
25. Maternity Leave. 
26. Trade Union Training. 

2A.—State Wage Principles—September 1988. 
(1) It is a term of this Order that the union 

undertakes, until 1 July 1989, not to pursue any extra 
claims, award or overaward, except when consistent 
with the State Wage Principles. 

(2) An employer on whom this Order is binding shall 
not increase the rate of wage payable to an employee on 
9 September 1988 or otherwise vary the conditions of 
employment applicable to an employee on that date so 
as to increase that employer's labour costs, except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

3.—Scope. 
This Order shall apply to employees engaged in the 

classifications mentioned in Clause 9. — Wages of this 
Order and who are employed by the StJohn Ambulance 
Association in Western Australia (Incorporated) to 
work within the Ambulance Service Communications 
Centre. 

4.—Term. 
This Order shall be for a period of two years as from 

the beginning of the first pay period commencing on or 
after the 30th day of June 1989. 

5.—Contract of Service. 
(1) The contract of service shall be fortnightly and 

shall be terminable by two weeks' notice, or by the 
payment or forfeiture of two weeks' pay in lieu of such 
notice, on either side. 

(2) The provisions of subclause (1) of this clause do 
not affect the employer's right to dismiss for misconduct 
and an officer so dismissed shall be entitled to wages up 
to the time of dismissal only. 

(3) The employer shall forward to each new officer a 
letter of appointment, setting out the terms and 
conditions of employment together with a copy of this 
Order. 

6.—Acting Appointments and Relieving. 
(1) An officer maybe appointed in an acting capacity 

to fill a vacant appointment for a period not exceeding 
six months. 

(2) An officer may be appointed to relieve another 
officer in a higher classification when such officer is 
absent on leave, illness or other temporary absence. 

(3) An officer who is authorised to assume acting or 
relieving duties of a higher classification shall be paid at 
the rate applying to the position for the time so 
worked. 

(4) Where annual leave or sick leave falls due within 
or immediately following the period of relief duty, the 
higher rate of pay shall be extended to annual leave, 
long service leave and/or sick leave. 

(5) An officer shall not suffer any reduction of pay 
caused by the relief of another officer. 

(6) Applications shall be called by the employer for 
all appointments. 

7.—Hours of Duty. 
The ordinary hours of duty shall be an average of 38 

per week, worked in a series of shifts arranged in a roster 
as agreed between the parties. 

No roster will require an officer to work more than six 
consecutive shifts. 

, 8.—Overtime. 
(1) Any work done outside of the ordinary hours 

prescribed in Clause 7. — Hours of Duty of this Order, 
shall be deemed overtime and shall be paid for at the 
rate of double time except where work done outside the 
ordinary hours is performed in accordance with a roster 
agreed between the employer and the union, in which 
case the excess hours shall be paid for at the rate of time 
and one half for the first two hours and double time 
thereafter. 

(2) In the calculation of overtime each day shall 
stand alone. 

(3)(a) Subject to the provisions of this clause an 
officer who is required to continue working after the 
usual ceasing time for more than one hour shall be 
supplied with a meal by the employer or be paid $4.00 
for a meal. 

(b) Where the amount of overtime worked 
necessitates more than one meal, the employer shall 
supply each such additional meal or pay to the officer 
$4.00 for each such additional meal. The officer shall be 
entitled to the additional meal or meal allowance after 
each four hours. 

(c) For the purpose of paragraphs (a) and (b) of this 
subclause, the continuity of work shall not be deemed to 
have been interrupted by any meal break allowed. 

(4) The provisions of subclause (3) of this clause 
shall not apply in respect of any period of overtime for 
which the officer has been notified on the previous day 
or earlier that the officer will be required. 

(5) An officer recalled for duty outside the normal 
rostered hours shall be paid at overtime rates for a 
minimum of three hours. 

(6) Period After Overtime. 
(a) When overtime is necessary it shall wherever 

reasonably practical be so arranged that 
officers have at least eight consecutive hours 
off duty between the work of successive 
days. 

(b) An officer who works so much overtime 
between the termination of ordinary work on 
one day and the commencement of ordinary 
work on the next day that the officer has not 
had at least eight consecutive hours off duty 
between those times shall, subject to this 
subclause, be released after the completion of 
such overtime until the officer has had eight 
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consecutive hours off duty without loss of pay 
for ordinary working time occurring during 
such absence. 

If, on the instruction of the employer, such 
officer resumes or continues work without 
having had such eight consecutive hours off 
duty the officer shall be paid at double time 
until released from duty for such period. The 
officer shall then be entitled to be absent eight 
consecutive hours off duty without loss of pay 
for ordinary working time occurring during 
such absence. 

9.—Wages. 
The minimum total rate of wage payable under this 

Order shall be as follows: 
$ 

(1)(a) Communications Officer: 
1st year of employment 369.00 
2nd year of employment 381.00 
3rd year of employment 391.80 

(b) Senior Communications Officer: 
1st year of employment 404.80 
2nd year of employment this rank 416.60 
3rd year of employment and 

thereafter 430.30 

(2) Where casual officers are employed, they 
shall be paid at the rates prescribed in paragraph 
(a) of subclause (1) of this clause, as applicable to 
first year of employment, plus 20 per cent. Any 
casual officer shall only be employed for periods of 
less than two weeks' duration. 

10.—Shift and Weekend Penalties. 
(1) A loading of 15 percent shall be paid for all time 

worked on an afternoon shift or a night shift as defined 
hereunder: 

(a) Afternoon shift — commencing at or after 12 
noon but before 6.00 p.m. 

(b) Night shift — commencing at or after 6.00 p.m. 
but before 7.00 a.m. 

(2) All ordinary hours worked between midnight 
Friday and midnight Sunday shall be paid at the rate of 
time and one half. 

(3) Overtime on shiftwork sh all be paid, based on the 
rate payable for shift work, and calculated on hours 
worked on each day falling within the agreed roster. 

11.—Uniforms. 
Each officer shall be provided with a uniform issue 

on the following basis: 
(1) Male: 

Initial Issue— 
One jacket. 
Three uniform trousers. 
Two uniform shorts (*if not required an 

extra pair of trousers will be issued). 
Four pair walk socks — blue/grey (*if shorts 

supplied). 
Six shirts with roundells (*short sleeve). 
Two name badges. 
Two blue ties. 
One trouser belt. 
One jumper — blue. 
One holdall bag. 
One pair shoes — black. 
Six pairs socks — black. 
One first aid kit. 
Two sets epaulettes. 
Four small buttons. 

The basis of replacement of these items shall 
be as follows: 

Annually— 
Two trousers or one trousers and one shorts. 
Four shirts with roundells. 
Four pair socks — black. 
Four pair walk socks — blue/grey (*if shorts 

supplied). 
As necessary— 
Jacket. 
Jumper — blue. 
Shoes. 
Tie. 
Name badge. 
Belt. 
Holdall bag. 
First aid kit. 
Epaulettes. 

Any damaged item of uniform will be replaced 
as required, irrespective of annual issue. 

(2) Female: 
Initial issue: 
Three navy blue skirts. 
One navy blue slacks (*if not required an 

extra skirt will be issued). 
Six shirts with roundells. 
One navy blue jumper. 
One navy blue jacket. 
One sleeveless jumper. 
Shoes ($60) reimbursement. 
Two name badges. 
One first aid kit. 
One holdall bag. 
Stockings ($20) reimbursement. 
Two sets epaulettes. 
Four small buttons. 

The basis of replacement of these items shall 
be as follows: 

Annual issue- 
Two skirts or one slacks and one skirt. 
Four shirts with roundells. 
Stockings ($20) reimbursement. 
As necessary- 
Jumper 
Jacket 
Shoes ($60 reimbursement) 
Name badge. 
First aid kit. 
Holdall bag. 
Epaulettes. 

Damaged items of uniform will be replaced as 
required, irrespective of annual issue. 

12.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of ordinary 
wages as prescribed shall be allowed annually to an 
officer by the employer after a period of 12 months' 
continuous service with the employer. 

(2)(a) In addition to the entitlement prescribed in 
subclause (1) of this clause, a seven day shift officer 
shall receive one week's leave for being regularly 
rostered to work on Sundays and public holidays and a 
further week's leave in lieu of public holidays falling on 
rostered days off. 

. (b) Where an officer with 12 months' continuous 
service is engaged for part of a qualifying 12 monthly 
period as a seven day shift officer, that officer shall be 
entitled to have the period of annual leave to which the 
officer is otherwise entitled under this clause increased 
by one-sixth of a week for each completed month 
continuously so engaged. 
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(3) If any order holiday falls within an officer's 
period of annual leave and is observed on a day which 
in the case of that officer would have been an ordinary 
working day there shall be added to to that period one 
day being an ordinary working day for each such 
holiday observed as aforesaid, but this subclause shall 
not apply to a seven day shift officer. 

(4) After one month's continuous service in any 
qualifying 12 monthly period an officer whose 
employment terminates shall be paid, in respect of each 
completed month of continuous service in that 
qualifying period, one-third of a week's pay at the 
officer's ordinary rate of wage wf he exception of 
seven day shift officers who shall . paid half of a 
week's pay for each completed month of service in that 
qualifying period. 

(5) Any time in respect of which an officer is absent 
from work except time for which that officer is entitled 
to claim sick pay or long service leave as prescribed by 
this Order shall not count for the purpose of 
determining the officer's right to anr-ial leave. 

(6) In special circumstances, anf mutual consent 
of the employer and officer, annual , ve may be taken 
in not more than two periods. 

(7)(a) An officer who, at the commencement of 
annual leave, has an entitlement to payment for non- 
attendance on the grounds of personal ill health for not 
less than 38 hours under the provisions of Clause 14. — 
Absence Through Sickness of this Order and who, 
within 14 days of resuming work produces to the 
employer a certificate from a qualified medical 
practitioner that during annual leave the officer was 
confined to home or to a hospital for a period of at least 
seven consecutive days for a reason which, if the officer 
had not been on annual leave, would have entitled the 
officer to payment under the provisions of the said 
Clause 14. — Absence Through Sickness of this Order 
shall be deemed to be absent from work through 
sickness for so much of that period as the officer would 
otherwise have been entitled to payment under that 
clause. 

(b) An officer to whom paragraph (a) of this 
subclause applies shall take the period deemed to be 
absence through sickness as annual leave at a time 
convenient to the employer but on ordinary pay. 
without the loading prescribed in subclause (8) of this 
clause. 

(8) During a period of annual leave an officer shall 
be paid a loading of 17.5 per cent calculated on the 
officer's ordinary wage as prescribed or shift penalties 
where applicable, whichever is the greater. 

13.—-Public Holidays. 
(l)(a) The following days, or the days observed in 

lieu shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely: New Year's 
Day, Australia Day, Labour Day, Good Friday, Easter 
Monday. Anzac Day, Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day. 

Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of any of the 
days named in this subclause. 

(b) Where Christmas Day or New Year's Day falls on 
a Saturday or Sunday such holiday shall be observed on 
the next succeeding Monday and where Boxing Day 
falls on a Sunday or a Monday, such holiday shall be 
observed on the next succeeding Tuesday; in each case 
the substituted day shall be deemed a holiday without 
deduction of pay in lieu of the day for which it is 
substituted and the Saturday and Sunday deemed an 
ordinary weekend. 

(2) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half holiday under section 7 of the 
Public and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State, 

that day shall be a whole holiday or, as the case may 
be, a half holiday for the purposes of this Order 
within the district or locality specified in the 
proclamation. 

(3) All time worked on such days shall be paid for at 
the rate of double time and one half. 

(4) Where an officer is required to work overtime on 
a holiday that officer shall be paid for a minimum of 
three hours at the rate appropriate to the day. 

(5) The foregoing provisions of this clause with the 
exception of subclause (4) of this clause shall not apply 
to seven day shift officers, who shall receive in lieu of 
any penalties for working on public holidays, a 
payment equivalent to one week's ordinary pay 
including penalties as prescribed in Clause 9. — Wages 
and Clause 10. — Shift and Weekend Penalties of this 
Order when they proceed on each six week annual leave 
period. 

14.—Absence Through Sickness. 
(1) An officer who is unable to attend for work by 

reason of personal illness or injury (not being illness or 
injury arising from the officer's misconduct or wilful 
default or from an injury arising out of or in the course 
of employment) shall be entitled to leave of absence 
without deduction of pay for a period of two weeks in 
each leave year (commencing on 1 July 1988). The 
absence will be payable at the Officer's usual weekly 
rate of pay. Any absence in excess of this period shall be 
subject to review by the employer. 

(2) At the conclusion of each 12 month entitlment 
period, the officer's sick leave entitlement will be 
credited with any unused portion of the entitlement 
referred to in subclause (l)ofthis clause and sick leave 
entitlements unused in any leave year shall continue to 
accrue pursuant to the provisions of this subclause up to 
a maximum period of 12 weeks. 

(3) For the purpose of this clause, the officer's usual 
weekly rate of pay shall mean the total weekly rate 
prescribed in Clause 9. — Wages and Clause 10. — Shift 
and Weekend Penalties of this Order. 

(4) The provisions of this clause do not apply to an 
officer who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails 
to supply such other proof of the illness or injury as the 
employer may reasonably require provided that the 
officer shall not be required to produce a certificate 
from a medical practitioner with respect of absences of 
two days or less unless, after two or more such absences 
in any year of service the employer requests in writing 
that the next and subsequent absences in that year, if 
any, shall be accompanied by such certificate. 

(5) No payment shall be made for any absence where 
the officer has failed to notify the employer at least two 
hours prior to the commencement of a day or afternoon 
shift or at least four hours prior to the commencement 
of a night shift provided that this subclause shall not 
apply where the nature of the illness or injury is such 
that the officer is unable to notify the employer within 
the prescribed time. 

(6) The provisions of this clause do not apply to 
casual officers. 

(7) The provisions of this clause with respect to 
payments do not apply to officers who are entitled to 
payment under the Workers' Compensation and 
Assistance Act. 



15.—Long Service Leave. 
(1) With the exception of the first qualifying period 

for those officers covered under subclause (2) of this 
clause, all officers shall be entitled to long service leave 
pursuant to the conditions laid down in the document 
Long Service Leave Conditions — State Government 

. Wages Employees, as consolidated and amended. 
(2) Those officers employed prior to 1 August 1986 

shall be entitled to 13 weeks' long service leave after 
their initial seven years' service. All other conditions 
relating to long service leave, shall be pursuant to the 
document referred to in subclause (1) of this clause. 

(2) Proof of such death or serious illness shall be 
furnished by the officer to the satisfaction of the 
employer. In the case of serious illness, the officer must 
establish that the relative or others normally dependent 
on the relative, require the care and attention of the 
officer during the period of the entitlement. 

(3) Provided that this clause shall have no effect 
while the period of entitlement of leave under it co- 
incides with any other period of entitlement to leave. 

(4) For the purpose of this clause the words "wife" 
and "husband" shall include a person who lives with 
the officer as a de facto wife or husband. 

16.—Payment of Wages. 
On each fortnightly pay day each officer shall be 

furnished a statement or envelope showing the gross 
wage, overtime and penalty rates, together with all 
details of deductions. 

Wages shall be paid by the employer, into an agreed 
account as nominated by the officer. 

' 17.—Wage Record. 
(1) The employer shall keep a record at the head 

office of the organisation showing: 
(a) The name and address of all officers. 
(b) The nature of the officer's work. 
(c) The starting and finishing time of each day. 
(d) The total hours worked. 
(e) The wages and overtime paid. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union, 
during the usual office hours, at the employer's office or 
other convenient place, and the official shall be allowed 
to take extracts therefrom. Provided that if for any 
reason the record be not available when the official 
calls to inspect it, it shall be made available for 
inspection within 24 hours either at the employer's 
office or other convenient place. 

18.—Union Interviews. 
A duly accredited representative of the union shall be 

permitted to interview any officer, on union business, 
on the employer's premises, at a convenient time and 
with the permission of the employer. Such permission 
shall not unreasonably be withheld. 

19.—Notice Board. 
(1) The employer shall provide a notice board of 

reasonable dimension to be erected in a prominent 
position in the establishment upon which an accredited 
union representative shall be permitted to post formal 
union notices, signed or countersigned by the 
representative posting them. Any notice posted on such 
a board not signed or countersigned may be removed by 
an accredited union representative or the employer. 

(2) A copy of this Order shall be allowed to be posted 
on the notice board referred to in subclause (1) of this 
clause. 

20.—Compassionate Leave. 
(1) An officer shall on notice be entitled— 

(a) on the death or serious illness within Australia 
of a wife, husband, father, mother, brother, 
sister, child or stepchild, mother-in-law, 
father-in-law, grandparent, grandchild; 

(b) on the death only outside Australia of a wife, 
husband, mother, father, sister, brother, child, 
to leave without deduction of pay for a period 
not exceeding the number of hours worked by 
the officer in four ordinary days' work. 

21.—Special Leave. 
Leave of absence, without pay, may be granted in 

special circumstances at the discretion of the employer. 
Leave of absence so granted will be in writing. An 
officer taking the said leave will not forfeit any 
accumulated long service leave entitlement from the 
time the officer commences employment to the time the 
said leave of absence is commenced. 

22.—Court Service. 
(1) Notwithstanding anything else contained in this 

Order where an officer has been summoned to appear 
before a Coroner's Court or other court arising out of 
the course of the officer's employment and that officer 
attends the court during the normal hours of duty the 
officer shall be paid at the officer's usual weekly rate of 
pay for all such time the officer so attends the court. 

(2) Where an officer is summoned to appear in court 
during the officer's rostered time off duty, the officer 
shall be entitled to overtime rates as prescribed in 
Clause 8. — Overtime of this Order. 

(3) Where the officer is summoned to appear in court 
during a period of annual leave or long service leave, 
this officer shall receive an additional paid day's leave, 
added to the end of the officer's leave period, for each 
day, or part thereof, that the officer was required to 
attend the court. 

(4) An officer, to become entitled to payment 
pursuant to this clause shall furnish proof of service of 
the abovementioned court, along with any payment 
received for attending the court, to the employer. 

23.—Jury Service. 
An officer required to attend for jury service during 

ordinary working hours shall be reimbursed by the 
employer an amount equal to the difference between 
the amount paid in respect of attendance for such 
jury service and the amount of wages pursuant to 
Clause 9. — Wages of this Order the officer would have 
received had the officer not been on jury service. 

An officer shall notify the employer as soon as 
possible of the date upon which the officer is required to 
attend for jury service. 

Further, the officer shall provide the employer with 
proof of attendance, the duration of such attendance 
and the amount received in respect of such service. 

24.—Amenities. 
The employer shall provide officers with such 

amenities as adequate change rooms, showers, wash 
rooms, etc, and dining/eating facilities of a standard 
agreed between the parties to this Order. 

25.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An officer who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
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that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An officer shall include a part-time officer but 

shall not include an officer engaged upon 
casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) of this clause, 

the period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' com- 
pulsory leave to be taken immediately before 
the presumed date of confinement and a 
period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An officer shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the 
presumed date of confinement. 

(c) An officer shall give not less than four weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An officer shall not be in breach of this clause 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) of this subclause if such failure 
is occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the officer make it inadvisable for 
the officer to continue at her present work, the officer 
shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
officer may, or the employer may require the officer to, 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of 
subclauses (7), (8), (9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the officer 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the officer 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an officer terminates other than 
by the birth of a living c.hild. 

(b) Where the pregnancy of an officer then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
officer to resume work at a time nominated by 
the employer which shall not exceed four 

weeks from the date of notice in writing by the 
officer to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an officer not then on 

maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an officer not then on maternity leave 
suffers illness related to her pregnancy, she 
may take such paid sick leave as to which she 
is then entitled and such further unpaid leave 
(to be known as special maternity leave) as a 
duly qualified medical practitioner certifies as 
necessary before her return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
of this clause, maternity leave shall include 
special maternity leave. 

(d) An officer returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of an 
officer who was transferred to a safe job 
pursuant to subclause (3) of this clause, to the 
position she held immediately before such 
transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
officer is qualified and the duties of which she 
is capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) An officer may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
officer during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an officer but shall not be taken 
into account in calculating the period of service for any 
purpose of the Order. 
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(9) Termination of Employment: 
(a) An officer on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with 
this Order. 

(b) An employer shall not terminate the 
employment of an officer on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An officer shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An officer, upon the expiration of the notice 
required by paragraph (a) of this subclause 
shall be entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of an officer who was 
transferred to a safe job pursuant to subclause 
(3) of this clause, to the position which she 
held immediately before such transfer. Where 
such position no longer exists but there are 
other positions available for which the officer 
is qualified and the duties of which she is 
capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees: 
(a) A replacement officer is an officer specifically 

engaged as a result of an officer proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
officer under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the officer who is being replaced. 

(c) Before an employer engages a person to 
replace an officer temporarily promoted or 
transferred in order to replace an officer 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the officer who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement officer. 

(e) A replacement officer shall not be entitled to 
any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months' qualifying period. 

26.—Trade Union Training. 
(1) An employee shall be granted up to four shifts' 

leave with pay plus four shifts' leave without pay each 
calendar year non-cumulative to attend courses 
conducted or approved by the Australian Trade Union 
Training Authority, subject to the conditions shown 
under subclause (2) of this clause. 

(2) The granting of such leave shall be subject to: 
(a) the employee or union giving not less than one 

month's notice of the intention to attend such 
course, or such lesser period as may be agreed 
between the employer, union and employee 
concerned, and the operations of the 
Ambulance Service not being unduly affected 
by the employee's absence; provided that the 
employer's approval will not be unreasonably 
withheld. 
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(b) All applications for such leave shall be 
accompanied by a statement from the union 
advising: 

(i) the name of the employee nominated 
for the course; 

(ii) details of course content, duration, 
commencement date and venue. 

(c) Leave in lieu shall not apply when the course 
dates coincide with any public holiday, 
rostered day off, annual and long service 
leave. 

(3) Leave of absence granted pursuant to this clause 
shall count as service for all purposes. 

(4) Each employee on paid study leave pursuant to 
this clause shall be paid all wages which normally 
become due and payable during the period of leave, as if 
the employee were at work, employed on the employee's 
normal duties, provided the employer shall not be liable 
for any other expenses incurred by the employee 
attending an approved course. 

(Sgd.) GJ. MARTIN, 
[L.S.] Commissioner. 

ARGYLE DIAMOND MINES PRODUCTION 
AWARD No. A28 and A32 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers and Others. 
and 

Argyle Diamond Mines Pty Limited. 
No. 785 of 1989. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER O.K. SALMON 
COMMISSIONER A.R. BEECH. 

25th day of July 1989. 

Order, 
HAVING heard Mr O.J. Wood on behalf of the 
applicants and Ms R. Miller (of Counsel) on behalf of 
the respondent, and by consent, the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders 
that— 

(1) the order in application No. 785 of 1989 dated 
the 13th day of June 1989 be cancelled. 

(2) the Argyle Diamond Mines Production 
Award 1985, No. A28 and A32 of 1984 be varied 
in accordance with the following schedule and 
that such variation shall have effect on and 
from the 29th day of June 1989. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 
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Schedule. 
1. Clause 2. — Arrangement: Insert in Part II after 

Appendix C the following: 
Appendix D — Safety Code. 
Appendix E — Long Service Leave. 

2(a) Clause 10. — Hours of Work: Delete paragraph 
(e) of subclause (2) and insert in lieu thereof the 
following: 

(e) During the rostered hours of duty day 
employees shall be.entitled to one 30 minute 
meal break which shall count as time worked, 
and shall be taken at a mutually agreed time 
and as close as practicable to the middle of the 
rostered hours of duty and at a time which 
does not interfere with production demands. 

(b) Clause 10. — Hours of Work: Delete paragraph 
(0 of subclause (5) and insert in lieu thereof: 

(f) A shiftworker shall be paid a flat allowance of 
35 cents per hour for each hour worked. This 
allowance shall compensate the employee for 
all the disabilities associated with working 
shift work, particularly night shift. 

3. Clause 11. — Overtime: Renumber the current 
subclause (4) as (5) and insert a new subclause (4) as 
follows: 

(4) An employee required to work overtime for 
more than one hour shall be entitled to one 30 
minute meal break which shall count as time 
worked. 

4. Clause 14. — Payment of Wages: Delete the words 
"he" and "him" where they appear in subclause (2) and 
insert in lieu the words "the employee". 

5(a) Clause 16. — Annual Leave: Delete subclause 
(2) and insert the following: 

(2) Before going on annual leave, the employee 
shall be paid for such leave an amount equal to the 
wages the employee would have received in respect 
of the rostered hours the employee would have 
worked had the employee not been on leave during 
the relevant period. 

(b) Clause 16. — Annual Leave: Delete subclause (5) 
and insert in lieu thereof the following: 

(5) Employees shall not take annual leave in 
portions of a commute cycle unless suitable 
arrangements can be made in respect of air 
travel. 

6(a) Clause 17. — Sick Leave: Delete the words and 
figures "seventy six (76) hours" in subclause (2)(a), and 
insert in lieu thereof the words and figures "ninety 
(90)". 

(b) Clause 17. — Sick Leave: Delete paragraph (b) 
and (c) of subclause (3) and insert in lieu thereof the 
following: 

(b) An employee shall as soon as possible on the 
day before the employee is due to arrive at the 
designated point of assembly inform the 
employer of the employee's inability to travel 
to site and as far as practicable state the nature 
of the illness or injury and the estimated 
duration of the absence. 

(c) An employee whilst on site shall as soon as 
possible and if prcticable before the start of 
shift inform the employer of the employee's 
inability to attend for duty and as far as 
practicable state the nature of the illness or 
injury and the estimated duration of the 
absence. 

7(a) Clause 18. Bereavement and Compassionate 
Leave: Delete the words and figures "a maximum of 7.6 
hours at single time" and insert in lieu thereof the words 
"normal rostered earnings" in subclause (1). 

(b) Clause 18. — Bereavetnent and Compassionate 
Leave: Delete paragraph (b) of subclause (1) and insert 
in lieu (hereof the following: 

(b) In the event of serious illness of the employee's 
wife, husband, child or established dependant 
under the sole care of the employee, provided 
that the employee produces to the employer an 
appropriate medical certificate. 

8. Clause 20. — Long Service Leave: Delete 
subclause (5) and insert in lieu thereof the following: 

(5) Taking Leave and Leave in Advance: Leave 
shall be taken in accordance with the options 
illustrated in Appendix E of the award. 

9. Clause 23. — Classifications: Delete subclause 
(2)(c) and insert in lieu thereof the following: 

(c) Operate cranes and perform basic lifting and 
carrying functions using prepared slings and 
standard lifting points. 

10(a) Part II — Appendix A: In subclause (ll)(e) 
delete the words "her employment" and insert the words 
"the employment of the replacement" in lieu. 

(b) Following Appendix C — Second Tier Offsets 
insert the following Appendices D and E: 

Appendix D. 
Safety Code. 

(1)(a) The parties recognise that problems 
related to safety and other hazardous situations 
may arise from time to time which require 
immediate attention and decision. 

(b) Where the employee encounters what the 
employee believes to be a safety hazard or is 
allocated work to perform in what the employee 
considers constitutes an unsafe situation, the 
employee may invoke the safety code by advising 
the employee's Superintendent that the employee 
is dong so; the work process in question shall not be 
carried out until such time as the matter has been 
finally determined or an interim arrangement has 
been directed by the Registered Mine Manager's 
representative (see paragraph 3). 

(2) To this end, the parties agree on the following 
procedures: 

(a) in the event of such a situation becoming 
apparent to an employee, the employee 
shall discuss that situation with the 
employee's Superintendent. 

(b) if the matter is not resolved, the parties 
shall jointly obtain the relevant technical 
and safety advice in an attempt to resolve 
the matter to the satisfaction of all 
concerned. At this stage there will be the 
involvement of a union representative. 

(c) if agreement is not reached, the matter 
shall be determined by the Registered 
Mine Manager or the Registered Mine 
Manager's representative in consultation 
with the parties and the union 
representatives of the employee 
concerned. 

(3) When it is necessary in the opinion of the 
Registered Mine Manager or the Registered Mine 
Manager's representative for work to be done to 
rectify a dangerous situation including interim 
arrangements, the company and the unions will 
co-operate to ensure maximum safety to all 
employees concerned with such work. 

(4) This safety code shall apply to employees of 
contractors when working on Argyle sites. 
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Appendix E. 
Long Service Leave. 

Z.9 

•IS 
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CAN MANUFACTURING (PRODUCTION AND 
MAINTENANCE - AMALGAMATED 

INDUSTRIES PTY LTD) AWARD 
No. A4 of 1985 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION, 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Westcan. 
No. 1623 of 1988. 

COMMISSIONER R.N. GEORGE. 
8th day of August 1989. 

Order. 
HAVING heard Mr G. O'Neil on behalf of the 
applicant and Mr M. Borlase on behalf of the 
respondent, and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision 
September 1988 and pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Can Manufacturing (Production and 
Maintenance — Amalgamated Industries Pty Ltd) 
Award No. A4 of 1985 be varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 8th day of 
August 1989. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6. — Rates of Pay: Delete subclause (2) of 

this clause and insert in lieu— 
(2) Classification: 

Weekly 
Rate 

<r 

(a) Toolmaker 425.20 
(b) Base Tradesperson (as defined) 406.60 
(c) Intermediate Can Making 

Tradesperson (as defined) 425.10 
(d) Special Class Can Making 

Tradesperson (as defined) 431.70 
(e) Electrical Installer 406.60 
(0 Electrical Fitter 406.60 

(g) Electrician Special Class 431.70 
(h) Electrical Tradesperson 

Assistant 333.30 
(0 Operator Grade 1 (as defined) 384.80 
a) Operator Grade 2 (as defined) 365.50 
(k) Operator Grade 3 (as defined) 336.60 

(6) Intermediate Can Making Tradesperson 
means a tradesperson appointed as an 
Intermediate Level Canmaking Tradesperson 
whose skills and knowledge shall include: 

(a) Full utilisation of toolroom equipment: 
(i) Ability to grind rings, redraw rings, 

redraw sleeves and stripper fingers; 
(ii) Ability to rebuild trimmer 

cartridges; 
(iii) Ability to operate surface analyser 

and roundness tester. 
(b) Understanding and interpretation of 

tooling functions: 
(i) Percentage reductions of ironing 

dies; 
(ii) Cup forming principles; 
(iii) Interpretation of surface tester and 

roundness tester results. 
(c) Understanding of QC specification. 
(d) Plant service areas: 

(i) Dl Plant; 
(ii) Womack System; 
(iii) Waste Water Treatment; 
(iv) Compressor and Vacuum Pumps. 

(7) Special Can Making Tradesperson means a 
tradesperson appointed as a Special Class 
Canmaking Tradesperson whose skills and 
knowledge shall include those of a Tradesperson 
Grade 2 and the following: 

(a) Pneumatics knowledge and skills to the 
level required by the approved course 
agreed between the parties: 
(i) Basic Hydraulics, knowledge and 

work ability to the level required by 
the appropriate in-house courses; 

(ii) Completion of the appropriate "in- 
house" courses on hydraulics and 
pneumatics. 

(b) Maintenance Planning Capabilities; 
(i) The ability to highlight faults, record 

faults, specify actions to be taken, 
identify parts required, etc, and be 
able to carry out those specified 
actions on all machinery 
unsupervised or with minimal 
supervision. 

(ii) Have a complete understanding of 
stores operation. 

(8) The definitions contained in subclauses (2), 
(3), (4), (5), (6) and (7) of this clause reflect the 
general details to describe the principal functions 
of the classifications identified and shall not be 
construed as a detailed description of all the work 
requirements that may be inherent in the job. 

2. Clause 7. — Definitions: Delete subclause (5) of 
this clause and insert in lieu the following new 
subclauses: 

(5) Base Tradesperson means a tradesperson 
appointed as such who has basic trade skills but is 
without relevant experience or qualifications in the 
maintenance of can manufacturing equipment. 
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AWARD No. A26 of 1985 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital Service and 

Miscellaneous WA Branch 
and 

Catherine McAuley Day Care Centre 
and Others. 

No. 1425 of 1987. 
COMMISSIONER J.A. NEGUS. 

31st day of July 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Child Care (Subsidised Centres) Award 
No. A26 of 1985 as amended, be further amended in 
accordance with the following schedule and that 
such amendment shall have effect from the 
beginning of the first pay period commencing on 
or after 1 November 1988 except as otherwise 
specified therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 11. — Wages: Delete this clause and insert the 

following in lieu: 

11. — Wages. 
(1) Administrators/Directors 

(a) The minimum salary of Administrators/ 
Directors shall be: 

Two year Three year Four year 
Trained Trained Trained 

First year of 
experience 

Second year of 
experience 

Third year of 
experience 

Fourth year of 
experience 

Fifth year of 
experience 

Sixth year of 
experience 

Seventh year of 
experience 

24987 (A) 
25 487 (B) 
25 986 (C) 
26 508 (D) 

26 108 (A) 
26 630 (B) 
27 152 (C) 
27 674 (D) 

28 353 (A) 
28 920 (B) 
29 487 (C) 
30 009 (D) 

29 476 (A) 
30066 (B) 
30 655 (C) 
31 177 (D) 

30 597 (A) 
31 209 (B) 
31821 (C) 
32 343 (D) 

31 720 (A) 
32 354 (B) 
32 989 (C) 
33 511 (D) 

32 842 (A) 
33 499 (B) 
34 156 (C) 
34 678 (D) 

Provided that: 
(b) An administrator/director of a centre 

licensed to care for not more than 30 
children at any one time shall be paid no 
less than the rate prescribed for the first 
year of experience and shall upon each 
anniversary of his/her employment 
proceed by one grade until the employee 
attains the salary prescribed for the fifth 
year of experience. 

(c) An administrator/director of a centre 
licensed to care for more than 30 children 
at any one time shall be paid no less than 
the rate prescribed for the third year of 
experience administrator/director, and 
shall progress through the salary scale by 
annual increment. 

(d) An administrator/director who is not 
substantially responsible for the 
financial management and 
administration of the centre shall not 
progress beyond the third year of 
experience rate, except by agreement 
between the union and the employer. 
Provided that where there is dispute 
regarding this provision it shall be 
determined by the Western Australian 
Industrial Relations Commission. 

(e) The salary structure of an administrator/ 
director who was employed at the time 
that this award came into operation shall 
remain, provided that the salary structure 
prescribed by this subclause may be 
implemented following negotiations 
between the union and the employer. 

(f) An untrained administrator/director 
shall be paid the salary of a two year 
trained person, provided that such a 
person shall not progress beyond the rate 
for the fifth year of experience. 

(g) "Two year, three year and four year 
trained" refers to a tertiary or post 
secondary qualification which is relevant 
to the position of administrator/director. 
Where there is a dispute as to whether a 
qualification is relevant to the position of 
administrator/director it shall be 
determined by the Western Australian 
Industrial Relations Commission. 

(2) Pre-School Teachers: 
$ Per Annum 

Scale A Scale B 

Grade 1 18 506 — (A) 
18 876 — (B) 
19 246 — (C) 
19 768 — (D) 

Grade 2 20 666 22 156 (A) 
21 079 22 599 (B) 
21 493 23 042 (C) 
22 105 23 564 (D) 

Grade 3 21 859 23 600 (A) 
22 296 24 072 (B) 
22 733 24 544 (C) 
23 255 25 066 (D) 

Grade 4 23 051 25 038 (A) 
23 512 25 539 (B) 
23 973 26 040 (C) 
24 495 26 562 (D) 

Grade 5 24 232 26 479 (A) 
24 717 27 009 (B) 
25 201 27 538 (C) 
25 723 28 060 (D) 

A71421/4 
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S Per Annum 
Scale A Scale B 

S $ 

(4) Child Care Workers: 

Grade 6 25 413 27 926 (A) 
25 921 28 485 (B) 
26 430 29 043 (C) 
26 952 29 565 (D) 

Grade 7 26 599 29 175 (A) 
27 131 29 759 (B) 
27 663 30 342 (C) 
28 185 30 864 (D) 

Grade 8 27 333 30 419 (A) 
27 880 31 027 (B) 
28 426 31 636 (C) 
28 948 32 158 (D) 

Grade 9 28 014 31 680 (A) 
28 574 32 314 (B) 
29 135 32 947 (C) 
29 657 33 469 (D) 

(a) A teacher who has successfully 
completed a minimum of two years' full- 
time tertiary training as a student at a 
teachers' college approved by the 
Minister for Education shall be paid 
according to Scale A commencing at 
Grade 1 and may proceed to Grade 8. 

(b) A teacher who has successfully 
completed a minimum of three years' full- 
time tertiary training as a student at an 
educational establishment approved by 
the Minister for Education shall be paid 
according to Scale A commencing at 
Grade 2 and may proceed to Grade 9 

(c) A two year trained teacher who obtains 
the qualifications of a three year trained 
teacher or who is deemed by the Minister 
for Education to be a three year trained 
teacher, shall advance one increment and 
may proceed to Grade 9 of Scale A. 

(d) Teachers who qualify for payment under 
Scale A but who have such additional 
qualifications as may be approved by the 
Minister for Education shall, instead of 
the rates prescribed in Scale A, be paid the 
rates prescribed in Scale B. 

(e) Progression along the salary scales shall 
be by annual increment and shall depend 
upon satisfactory service, provided that a 
teacher shall be required to complete a 
full teaching year from the 
commencement of his/her appointment 
before being eligible for the next annual 
increment. 

(1) Teachers who qualify by way of 
additional qualifications to transfer from 
one scale to another shall be paid the 
salary on the new scale for that grade 
applying to the salary on the old scale. 

(g) Teachers changing employment shall do 
so without any reduction in grade and 
continue to progress through the salary 
scale by annual increment. 

(3) Teachers transferring between employers 
shall retain their position on the incremental scale 
and continue to progress through the scale by 
annual increment. On ceasing employment with 
an employer the employee shall be given written 
notice of his/her incremental increase date to be 
passed on to the next employer. 

Per Annum 
$ 

First year of experience 15 859 (A) 
16176 (B) 
16 493 (C) 
17 015 (D) 

Second year of experience 17 695 (A) 
18 049 (B) 
18 403 (C) 
18 925 (D) 

Third year of experience 18 709 (A) 
19 083 (B) 
19 457 (C) 
19 979 (D) 

Fourth year of experience 19 722 (A) 
20 116 (B) 
20 511 (C) 
21 033 (D) 

Fifth year of experience 20 726 (A) 
21 141 (B) 
21 555 (C) 
22 077 (D) 

Progression along the salary scale shall be 
by annual increment, and shall be dependent 
upon satisfactory service, provided that an 
employee shall be required to complete a full 
year from the commencement of appointment 
before being eligible for the next annual 
increment. 

(5) The annual salary shall be divided by 52.16 
for the purposes of adjustment and payment of the 
weekly salary and by 26.08 for fortnightly salary, 
and by 12 for a monthly salary. 

Second year of experience 

Third year of experience 

Fourth year of experience 

Fifth year of experience 

Per Week 
(6)(a) Child Care Aide: 

First year of experience 

Second year of 
experience 

Third year of experience 
and thereafter 

(b) Junior Aides: Junior Aides shall be paid 
the following percentage of the rate prescribed 
for a child care aide in her first year of 
unemployment. 

% 
At or under 16 years of age 50 
At 17 years of age 60 
At 18 years of age 75 
At 19 years of age 85 
At 20 years of age 95 
Thereafter, the adult rate. 

(7) Cook/Gardener: 

First year of employment 

Per Week 
$ 

293.20 (A) 
299.10 (B) 
304.90 (C) 
314.90 (D) 
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Per Week 
S 

Second year of employment 296.20 (A) 
302.10 (B) 
308.00 (C) 
318.00 (D) 

Third year of employment 
and thereafter 299.10 (A) 

305.10 (B) 
311.10 (C) 
321.10 (D) 

(8) Domestic Employee: 
First year of employment 276.50 (A) 

282.00 (B) 
287.60 (C) 
297.60 (D) 

Second year of employment 279.30 (A) 
284.90 (B) 
290.50 (C) 
300.50 (D) 

Third year of employment 282.30 (A) 
287.90 (B) 
293.60 (C) 
303.60 (D) 

The rates of wage prescribed in Column (A) shall 
operate on and from 30 September 1988. 

The rates of wage prescribed in Column (B) shall 
operate from the beginning of the first pay period to 
commence on or after 1 November 1988. 

The rates of wage prescribed in Column (C) shall 
operate on and from 1 January 1989. 

The rates of wage prescribed in Column (D) shall 
operate on and from 30 March 1989. 

CLERKS' (GRAIN HANDLING) 
AWARD No. 34 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, 

Industrial Union of Workers, WA Branch 
and 

Co-Operative Bulk Handling Ltd. 
No. 1301 of 1988. 

COMMISSIONER C.B. PARKS. 
29th day of August 1989. 

Order. 
HAVING heard Ms J.F. Barnesby on behalf of the 
applicant and Mr S. Anderson on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Clerks' (Grain Handling) Award 1977, 
No. 34 of 1977 be amended in accordance with the 
attached schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 12. — Meal Allowance: Delete this clause and 

insert in lieu thereof: 

12. — Meal Allowance. 
A meal allowance of S4.75 shall be paid to each 

worker in the following circumstances— 
(1) If the worker is required to continue 

working beyond 6.00 p.m. on any day 
Monday to Friday inclusive or after 1.00 
p.m. on Saturdays. 

(2) If the worker is required to continue or 
recommence working after 1.00 p.m. or 
6.00 p.m., on a Sunday or any holiday 
prescribed under this award. 

(3) If the worker having worked between the 
hours of midnight to 7.00 a.m. is required 
to continue or recommence at 8.00 a.m. 

CLERKS' (RACING INDUSTRY — 
BETTING) AWARD No. 22 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, 

Industrial Union of Workers, WA Branch 
and 

Western Australian Turf Club and Others. 
No. 1195 of 1987. 

COMMISSIONER C.B. PARKS. 
5th day of September 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Clerks' (Racing Industry — Betting) 
Award 1978, No. 22 of 1977 be amended in 
accordance with the attached schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 8. — Rates ofPay: Delete this clause and insert 

in lieu: 

8. — Rates of Pay. 
(1) The minimum rates of pay payable to the 

workers classified hereunder shall be as follows on 
and from the date indicated". 

15/9/89 
$ 

(a) Clerk (per hour) 8.95 
(b) Supervising Clerk and/or 

Banker (per hour) 9.38 

(2) Workers under the age of 21 years who are 
not regularly operating or attending a computer 
terminal shall be paid 80 per cent of the rate 
prescribed for a Clerk in subclause (1) hereof. 
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(3) In addition to the rates prescribed in 
subclauses (1) and (2) hereof workers shall be paid 
a loading calculated in the following manner: 

(a) Workers employed by the WA 
Turf Club 62% 

(b) Workers employed by the WA 
Trotting Association 27% 

(c) All others 31% 
(d) The loadings referred to in paragraphs 

(a), (b) and (c) hereof include amounts in 
compensation for the fact that annual 
leave, annual leave loading and sick leave 
are not otherwise provided for in this 
award. 

ENROLLED NURSES AND NURSING 
ASSISTANTS (GOVERNMENT) AWARD 

No. 7 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

The Board of Management 
Princess Margaret Hospital and Others. 

No. 1007 of 1986. 
COMMISSIONER J.A. NEGUS. 

8th day of August 1989. 

Order. 
HAVING heard Ms S. Mayman on on behalf of the 
applicant and Ms M. Kaempf on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Enrolled Nurses and Nursing 
Assistants (Government) Award No. 7 of 1978 be 
varied in accordance with the following schedule 
and that such variation shall take effect as and 
from the 2nd day of August 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

CHILD CARE (SUBSIDISED CENTRES) 
AWARD No. A26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Catherine McAuley Day Care Centre 
and Others 

No. 1186 of 1987. 
COMMISSIONER J.A. NEGUS. 

1st day of August 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Ms B. Fitzgerald on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Child Care (Subsidised Centres) Award 
No. A26 of 1985 be varied in accordance with the 
following schedule and that such variation shall 
take effect from the beginning of the First pay 
period commencing on or after the 1st day of July 
1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1. — Title: Delete this clause and insert the 

following in lieu thereof: 

1. — Title. 
This award shall be known as the Child Care 

(Subsidised Centres) Award and shall replace the 
Child Care Centres (Aides) Award No. A2 of 1983, 
and the Child Care Centres (Pre School Teachers) 
Award No. A3 of 1983 and the Child Care Centres 
(Child Care Workers) Award No. A4 of 1983 
insofar as those awards relate to government 
subsidised centres. 

2. Clause 3. — Area: Delete this clause and insert the 
following in lieu thereof: 

Schedule. 
Clause 7. — Hours: Delete subclause (7) of this clause 

and insert the following in lieu: 
(7)(a) No employee shall be required to work in 

excess of five duties per week or 10 duties per 
fortnight except as provided by subclauses (c) and 
(d) of this subclause. 

(b) Subject to the provisions of this clause and 
where practicable, the ordinary hours of work shall 
be rostered over not more than six consecutive 
days. 

(c) By mutual agreement between the employer 
and the union the scale of duties for employees 
working night duty can be varied to four duties per 
week or eight duties per fortnight. 

(d) An employee may be required to work on 
any off day in the case of an emergency and such 
time shall be paid for in accordance with Clause 8. 
— Overtime of this award. 

3. — Area. 
This award shall have effect over the whole of the 

State of Western Australia. 
3. Clause 4. — Scope: Delete this clause and insert 

the following in lieu thereof: 

4. — Scope. 
This award shall apply to all employees 

employed in the classifications set out in Clause 11. 
— Wages in government subsidised nurseries, 
child care or day care services, excluding persons 
employed pursuant to the Hospital Workers (Ngal- 
a) Award, No. 6A of 1958. 

Provided that this award shall not apply to 
Administrators/Directors who are directly 
employed by local government authorities. 
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FAMILY DAY CARE CO-ORDINATORS' AND 
ASSISTANTS' AWARD No. A16 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital Service and 
Miscellaneous WA Branch 

and 
Communicarc and Others. 

No. 670 of 1988. 
COMMISSIONER J.A. NEGUS. 

31st day of July 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Family Day Care Co-Ordinators' and 
Assistants' Award No. A16 of 1985 as amended, be 
further amended in accordance with the following 
schedule and that such amendment shall have 
effect from the beginning of the first pay period 
commencing on or after 1 November 1988 except as 
otherwise specified therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 16. — Salaries: Delete subclause (1) of this 

clause and insert the following in lieu: 

$ Annual Salary 
Column Column Column 
ABC 

(1) Grade 1 20 336 20 734 21 256 
2 21 480 21 901 22 423 
3 22 625 23 068 23 590 
4 23 770 24 236 24 758 
5 24 914 25 402 25 924 
6 26 059 26 570 27 092 
7 27 203 27 737 28 259 
8 28 348 28 904 29 426 
9 29 492 30 071 30 593 

10 30 638 31 238 31 760 
11 31 782 32 405 32 927 
12 32 927 33 572 34 094 
13 34 071 34 739 35 261 

The rates prescribed in Column A shall 
have effect from the first pay period to 
commence on or after 1 November 1988. 

FIBROUS PLASTER AND CEMENT 
WORKERS AWARD No. 11 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 

Workers), Western Australian Branch 
and 

H.B. Brady & Co., Fremantle and Others. 
No. 839 of 1989. 

COMMISSIONER AR. BEECH. 
4th day of September 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
applicant and Ms G.P. Marton on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Fibrous Plaster & Cement Workers 
Award 1969, No. 11 of 1969 be varied in accordance 
with the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 4th day of 
August 1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 26. — Grievance Procedure, insert the following: 
27. — Maternity Leave. 

2. Clause 12. — Overtime: Delete subclause (2) of this 
clause and insert in lieu thereof the following: 

(2) Any employee who is called upon to 
continue working for more than two hours beyond 
his/her usual ceasing time shall be provided with 
any meal required or shall be paid an allowance of 
$5.00 in lieu thereof. 

3. Clause 15. — Payment of Wages: Following 
subclause (6) of Clause 15. — Payment ofWages. insert a 
new subclause (7) as follows: 

(7) Pay Packet Details: Particulars of details of 
payment to each employee shall be included on the 
envelope holding the payment, or in a statement 
handed to the employee at the time such payment 
is made and shall contain the following 
information— 

(a) Date of payment. 
(b) Period covered by such payment. 
(c) The amount of wages paid for work at 

ordinary rates. 
(d) The gross amount of wages and 

The rates prescribed in Column B shall allowances paid, 
have effect from the first pay period to (e) The amount of each deduction made and 
commence on or after 1 January 1989. the nature thereof. 

The rates prescribed in Column C shall (f) The net amount of wages and allowances 
have effect on and from 30 March 1989. paid. 

In addition, the following details will 
  also be included in the statement which 

such payments and benefits apply: 
(g) The number of hours paid at overtime 

rates and the amount paid therefor. 
(h) The amount of allowances of special rates 

paid and the nature thereof. 
(i) Annual leave payments. 
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(j) Payment due on termination, including 
payment for annual leave, rostered day 
off accumulation, and public holidays, 
(on termination payment only). 

(k) The employer and employee's 
superannuation number upon payments 
of superannuation for the employee. 

(1) The amount of superannuation 
contribution paid by the employer for the 
employee. 

4. Clause 27. — Maternity Leave: Following Clause 
26. — Grievance and Disputes Procedures, add a new 
clause 27. — Maternity Leave as follows: 

27. — Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer 
immediately preceding the date upon which she 
proceeds upon such leave. 

For the purpose of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or 
seasonal work. 

(b) Maternity Leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave: 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be taken 
immediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 

(d) An employer by not less than 14 days 
notice in writing to the employee may 
require her to commence maternity leave 
at any time within the six weeks 
immediately prior to her presumed date 
of confinement. 

(e) An employee shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) hereof if 
such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 

safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by 
the employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee 
then on maternity leave terminates other 
than by the birth of a living child, it shall 
be the right of the employee to resume 
work at a time nominated by the 
employer which shall not exceed four 
weeks from the date of notice in writing by 
the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 
28 weeks other than by the birth of a living 
child then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, 
or 

(ii) for illness other than the normal 
_ consequences of confinement she 

shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where an employee not then on 
maternity leave suffers illness related to 
her pregnancy, she may take such paid 
sick leave as to which she is then entitled 
and such further unpaid leave (to be 
known as special maternity leave) as a 
duly qualified medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 
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(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be 
entitled to the position which she held 
immediately before proceeding on such 
leave or, in the case of an employee who 
was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) hereof does not exceed 52 weeks: 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take 
any annual leave or long service leave or 
any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised 
. award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during her 
absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of her 
absence on maternity leave, but otherwise 
the rights of an employer in relation to 
termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less 
than four weeks prior to the expiration of 
her period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof 
shall be entitled to the position which she 
held immediately before proceeding on 
maternity leave, or, in the case of an 
employee who was transferred to a safe 
job pursuant to subclause (3), to the 
position which she held immediately 
before such transfer. Where such position 
no longer exists but there are other 
positions available for which the 
employee is qualified and the duties of 
which she is capable of performing, she 
shall be entitled to a position as nearly 
comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity 
leave. 

(b) Before an employer engages a 
replacement employee under this 
subclause, the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the 
employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the employer shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months' 
qualifying period. 

AWARD No. A6 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40, 23. 
The United Furniture Trades Industrial 

Union of Workers, WA 
and 

Alwood Furniture Industries and Others. 
No. 1637 of 1988. 

and 
The United Furniture Trades Industrial 

Union of Workers, WA 
and 

Austral Insulation (WA) Pty Ltd 
and Others. 

Nos. 1674 to 1682 of 1988. 
Furniture Workers Furniture Industry 

COMMISSIONER A.R. BEECH. 
3rd day of July 1989. 

Superannuation — application to vary amounts of 
contribution by consent, operative date not agreed, 
adjournment, retrospectivity, wage fixing 
principles. 

Reasons for Decision. 
THE COMMISSIONER: The Commission has before 
it a number of matters which relate to existing 
superannuation provisions within firstly the Furniture 
Trades Industry Award No. 6 of 1984 and secondly 
pursuant to a number of Orders of the Commission 
which prescribe superannuation for a number of 
individual respondents. The provisions regarding 
superannuation contained in the respective documents 
before the Commission prescribe superannuation in a 
common form, and for the purposes of this application 
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prescribe contributions at a level of $40.00 for adults, 
and $25.00 for juniors and apprentices, operative 
generally from the Istday of January 1988. The purpose 
of these applications is to increase the money amounts 
contained in the respective documents to $42.50 for 
adult employees and $26.00 for junior employees and 
apprentices following increases to the wage rates paid 
in the industry since the original rate was set. It is 
apparent from the record that there is either express 
consent, or no opposition to those amounts from the 
respondents to the various applications. The 
Commission is being asked to determine the date of 
operation only and for that purpose I proposed to set 
out the details of the matters before the Commission. 

The application to amend the award was made on 2 
December 1988. The file of this matter does not contain 
an Answering Statement from any of the Respondents. 
Regulation 12(6) of the Industrial Relations 
Commission Regulations requires such a statement to 
be filed in the Commission if a respondent who is 
served with an application desires to contest the 
claim. 

On the 2nd day of February 1989 the applicant Union 
asked for that matter, and the amendments to the 
Orders to be listed for hearing and the matters were 
heard on the 20th day of February 1989. Mr Daly on 
behalf of the Union informed the Commission of 
negotiations held with the Guild of Furniture 
Manufacturers which secured agreement to an 
operative date of the 1st day of January. MrCooke who 
appeared on behalf of the Respondents to application 
No. 1637 of 1988 indicated agreement to the application 
as such but sought an adjournment to enable 
discussions principally to occur in relation to the 
insertion of a provision which would allow the regular 
increase of the stated monetary amount annually 
subject to an Order being sought from the Commission. 
On that basis the Commission granted the request of 
the parties to adjourn the matter. 

The matter was not relisted before the Commission 
until the 18th day of May 1989. On that occasion the 
Commission was informed that agreement had been 
reached to amend the Award to provide for the regular 
increasing of the allowance subject to further order of 
the Commission, but that the operative date was not 
able to be agreed. Thus the matter which falls for 
determination in all of these applications is merely the 
operative date. 

The position of the parties is relatively simple. 
The Union maintains that an agreement was reached 

with the industry then involved an operative date of the 
1 st day of Janaury 1989. Whilst there may be difficulties 
which arise from the Commission prescribing a 
retrospective Order that clearly is the appropriate 
operative date for the increases negotiated. 

The position of the employers respondent to 
application 1637 of 1988 is that the commission is 
presumed not to grant a retrospective date of operation 
unless there are special circumstances as envisaged by 
section 39 of the Act; furthermore the Commission's 
attention was drawn to the wage fixing principles and in 
particular the Superannuation principle which 
specifically provides; "(d) the Commission will not 
grant retrospective operation for any matters 
determined in accordance with this principle". 

It is not clear to the Commission what, if anything, it 
is being required to determine in accordance with the 
Superannuation principle of the Commission's wage 
fixing principles. The matters which are to be addressed 
within that principle have already been addressed 
previously by the Commission. On this occasion the 
Commission is merely being asked to ratify the 
agreement of the parties for the contribution rate to be 
increased in line with wage movements. This is so 

because the parties to these matters have chosen to 
express the contribution rate in fixed dollar terms, 
which therefore require amendment on each occasion 
that wages move. The alternative method is to prescribe 
a contribution rate as a percentage of the wage, in which 
case no further amendment to the clause is necessary, 
the contribution rate of necessity increasing at the same 
time as the wage increase to which it relates occurs. 
Thus the amendment being sought by the applicant in 
these proceedings is a machinery matter which does not 
go to the determination by the Commission of matters 
of principle to do with superannuation. To that extent 
the caution contained within the Commission's wage 
fixing principles,- principles which it is proper to take 
into account pursuant to section 26 of the Act is not as 
binding as it might otherwise be. It cannot be ignored 
however and I take it into account. 

The general duty of the Commission in matters of this 
nature is embraced by section 39 of the Act, as MrCooke 
has indicated. The Commission must be of the opinion 
that there are special circumstances which make it fair 
and right to grant an earlier operative date than the date 
upon which the decision is delivered. The Act does not 
specify the circumstances which are to be regarded as 
special, but rather that matter is left to be decided 
according to the opinion of the Commission. It is, as 
stated by the Full Bench in re Hospital Salaried Officers 
Association (62 WAIG 2080) an opinion which must be 
formed in the light of the circumstances of the 
particular case on each occasion on which the question 
arises. That Decision related particularly to issues 
which arose when considering a variation to an Award 
in accordance with that Award's nexus. In that context 
the Full Bench commented that the parties to the 
application before the Commission on that occasion, 
not having been party to the proceedings or 
negotiations leading to the variation of the parent 
Award, were entitled to a reasonable time to arrange 
their affairs to accommodate the increased burden 
which may arise from the granting of the application. 

In this matter, the Commission has two classes of 
application before it viz, an application to vary an 
Award, the Respondents to which are represented, and 
nine applications for variations to Orders, the 
Respondents to which are not represented. Both classes 
of applications were heard together. 

In relation to both, and in the absence of an 
indication that they, or any of them were by consent, the 
matters were not set down for hearing before the 20th 
day of February. An earlier date would have been 
possible had the Commission been aware of the 
consent of the parties. 

Further, the adjournment of the matter on the 20th 
day of February was to enable the parties to put in place 
a procedure by which the amounts prescribed may be 
indexed in the future (see transcript page 3). The 
increase sought by the Union was not disputed. 

Certainly, paying heed to the decision of the 
Commission in the HSOA case (supra) the 
Respondents clearly have had sufficient time to be 
aware of their obligations arising from the matters 
before the Commission. As to the extent of the financial 
impost which might result from an earlier operative 
date, I note the submissions of Mr Daly (transcript 
pages 12. 13) and the absence of any argument 
concerning incapacity on the part of any of the 
Respondents. I note also the comments of Mr Cooke on 
the 20th day of February that an adjournment may 
enable agreement to be reached in relation to an 
operative date which would not offend the guidelines 
(transcript page 4) which presumably is directed to a 
possible operative date earlier than the 20th day of 
February. 
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In relation to the second class of applications, these 
are applications to vary the respective Orders which 
apply to individual employers, or groups of employers. 
The applications have been served upon the parties in 
all cases, but no answering statement has been received 
by the Commission, or indeed according to the record, 
by the applicant. The applicant indicates that in each 
case it believes consent is forthcoming, and given the 
nature of the negotiations and the history of this matter 
as outlined by Mr Daly the Commission is prepared to 
accept that that is likely to be the case. On that basis the 
Commission is satisfied that the procedures of the 
Commission have been complied with and that the 
Respondents to the various Orders are aware of the 
nature of the claim, and have been given the 
opportunity to pass comment upon it. The criteria to be 
applied in selecting an operative date for this class of 
persons is the same as for the persons represented by Mr 
Cooke, and in the absence of different circumstances 
there is little reason to provide for a different operative 
date. 

In light of the above, it is the opinion of the 
Commission that a date of operation earlier than the 
date of decision is clearly warranted. Further, the 
particular circumstances reveal a situation which, if a 
retrospective date is awarded will not damage the 
integrity and intent of the Principles. 

The amendments sought and agreed increase the 
contributions which are to be paid per calendar month 
for each complete month employed. With this in mind, 
and given the agreement of the parties before the 
Commission on the 20th day of February, the 
considerations above, plus the requirements of section 
26, the Commission determines the operative date for 
all the applications to be from and including the 
calendar month in which the matter was first listed, 
being February 1989. Thus the Orders to issue in this 
matter will contain an operative date of 1 February 
1989. 

The parties should note that in relation to 
Applications 1674 to 1680. the Commission believes it is 
appropriate to give effect to the application by issuing, 
in each case, a new consolidated Order. 

It is to be noted that it is the intention of the Union to 
incorporate the Orders which are before the 
Commission into the Award. The effect of this will be to 
bring all of the different documents prescribing 
Superannuation within the industry covered by the 
Award into it. This move is most desirable. 

Further, the increase in contributions resulting from 
the agreement of the parties in these matters does not 
take into account the $10.00 increase applied to the 
Award as a result of the last State Wage Case which was 
operative from the 30th day of March. 

The Commission has drafted a clause which is 
intended to reflect the agreement of the parties 
regarding the future movements of monetary amounts 
of the clause, and the parties may amend the wording at 
the Speaking to the Minutes, if one is necessary. 

Order accordingly. 
Mr TP. Daly appeared on behalf of the applicant. 
Mr P.J. Cooke appeared on behalf of Allwood 

Furniture Industries and Others in Matter No. 1637 of 
1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
Allwood Furniture Industries and Others. 

No. 1637 of 1988. 
FURNITURE TRADES INDUSTRY 

AWARD No. A6 of 1984. 
Furniture Trades Furniture Manufacturing 
Employees 

COMMISSIONER A.R. BEECH. 
17th day of July 1989. 

Order. 
HAVING heard Mr TP. Daly on behalf of the 
Applicant and Mr P.J. Cooke on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Furniture Trades Industry Award No. 
A6 of 1984 be varied in accordance with the 
following Schedule and paragraph (a) of subclause 
(2) shall have effect on and from the 1st day of 
February, 1989 and the balance of the subclause 
shall have effect on and from the date of this 
Order. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
Clause 49.—Superannuation. 

1. Delete paragraph (2)(a) of this subclause and 
insert in lieu thereof the following:— 

(2) Contributions. 
(a) The minimum level of contributions 

to be paid by employers, based on 
three per cent of ordinary time 
earnings, are as follows:— 

(i) For full-time employees, 
except apprentices, a pay- 
ment of $42.50 per calendar 
month for each complete 
month employed. 

(ii) For part-time and casual 
employees, a payment of 
$26.00 per calendar month for 
each complete month em- 
ployed. 

(iii) For junior workers and 
apprentices, a payment of 
$26.00 per calendar month for 
each complete month em- 
ployed. 

2. After paragraph (2)(f) of this subclause, insert 
a new paragraph (2)(g) as follows:— 

(g) The payments prescribed by this subclause 
shall, subject to the making of an Order of 
the Commission, be increased on and from 
the 1st day of June in each year in 
accordance with the increases to the wage 
rates prescribed by this Award prior to that 
date. In accordance with the intent of this 
paragraph, the Union shall endeavour to 
lodge the application specifying the 
increase sought no later than eight weeks 
prior to the 1st day of June. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers. WA 

and 
Austral Insulation (WA) Pty Ltd, 

Clark Industries and 
Forrest Cabinets. 
No. 1674 of 1988. 

Various Manufacturing 
COMMISSIONER A.R. BEECH. 

18th day of July 1989. 

Order. 
HAVING heard MrT.P. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. 

1.—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to the Companies listed 

in Schedule A of this Order and to employees of 
these Companies who are employed in accordance 
with the Furniture Trades Industry Award No. A6 
of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means a Company listed in 
Schedule A of this Order. 

(2) "The Fund" means the Furniture and Allied 
Industries Superannuation Scheme. 

(3) "Fund Member" means an employee of the 
Company who is a member of the Fund. 

6—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C694 of 1988 is cancelled as from the 
date of operation of this Order. 

69 W.A.I.G. 

Schedule A. 
Austral Insulation Pty Ltd 
51 McDonald Street, Osborne Park WA 6017. 
Clark Industries 
4 Vulcan Way, Canning Vale WA 6155. 
Forrest Cabinets 
23 Montreal Street (Rear), Fremantle WA 6160. 
K.P. Brown Nominees Pty Ltd 
23 Montreal Street (Rear), Fremantle WA 6160. 
Nu-Look Cabinets and Joinery 
77 Bickley Road, Beckenham WA 6107. 
Lees Impact Shopfitters 
8 Mumbord Place, Balcatta WA 6021. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
B. & A. Kotsoglo. 
No. 1675 of 1988. 

Various Manufacturing 
COMMISSIONER A.R. BEECH. 

18th day of July 1989. 

Order. 
HAVING heard MrT.P. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. 

1.—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to B. & A. Kotsoglo and to 

employees of the Company who are employed in 
accordance with the Furniture Trades Industry 
Award No. A6 of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means B. & A. Kotsoglo. 
(2) "The Fund" means the Furniture and Allied 

Industries Superannuation Scheme. 
(3) "Fund Member" means an employee of the 

Company who is a member of the Fund. 

VtSiCRN AUSTRALIAN INDUSTRIAL GAZETTE 
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6.—Contributions., 6.—Contributions. 
The Company shall contribute to the Fund in The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: for each member on the following basis: 

(1) $42.50 per adult employee per calendar (1) $42.50 per adult employee per calendar 
month. month. 

(2) $26.00 per employee under 21 years of age (2) $26.00 per employee under 21 years of age 
per calendar month. per calendar month. 

2. Order No. C821 of 1988 is cancelled as from the 2. Order No. C825 of 1988 is cancelled as from the 
date of operation of this Order. date of operation of this Order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
Impac Furniture. 
No. 1676 of 1988. 

Various Manufacturing 
COMMISSIONER A.R. BEECH. 

18th day of July 1989. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
Sanmeer Engineering Pty Ltd. 

No. 1677 of 1988. 
Various Furniture Manufacture 

COMMISSIONER A.R. BEECH. 
18th day of July 1989. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

Schedule. 

L—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to Impac Furniture and 

to employees of the Company who are employed in 
accordance with the Furniture Trades Industry 
Award No. A6 of 1984. 

4—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means Impac Furniture. 
(2) "The Fund" means the Furniture and Allied 

Industries Superannuation Scheme. 
(3) "Fund Member" means an employee of the 

Company who is a member of the Fund. 

Schedule. 

This Order shall be known as the Furniture and 
Allied Industries Superannuation Order. 

2.—Objects. 
The Objects of this Order is to provide the form 

and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to Sanmeer Engineering 

Pty Ltd and to employees of the Company who are 
employed in accordance with the Furniture Trades 
Industry Award No. A6 of 1984. 

4.—Date of Operation. , 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means Sanmeer Engineering 
Pty Ltd. 

(2) "The Fund" means the Furniture and Allied 
Industries Superannuation Scheme. 

(3) "Fund Member" means an employee of the 
Company who is a member of the Fund. 
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6.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C534 of 1988 is cancelled as from the 
date of operation of this Order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
Furniture by Carter. 

No. 1678 of 1988. 
Various Manufacturing 

COMMISSIONER A.R. BEECH. 
18th day of July 1989. 

Order. 
HAVING heard MrT.P. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

69 W.A.I.G. 

6.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C398 of 1988 is cancelled as from the 
date of operation of this Order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
J. Moscarda Cabinets. 

No. 1679 of 1988. 
Various Furniture Manufacture 

COMMISSIONER A.R. BEECH. 
18th day of July 1989. 

Order. 
HAVING heard MrT.P. Daly on behalfofthe applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. 

Schedule. 

1.-Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to Furniture by Carter 

and to employees of the Company who are 
employed in accordance with the Furniture Trades 
Industry Award No. A6 of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1988. 
5.—Definitions. 

(1) "Company" means Furniture by Carter. 
(2) "The Fund" means the Furniture and Allied 

Industries Superannuation Scheme. 
(3) "Fund Member" means an employee of the 

Company who is a member of the Fund. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

1—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to J. Moscarda Cabinets 

and to employees of the Company who are 
employed in accordance with the Furniture Trades 
Industry Award No. A6 of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means J. Moscarda Cabinets. 
(2) "The Fund" means the Furniture and Allied 

Industries Superannuation Scheme. 
(3) "Fund Member" means an employee of the 

Company who is a member of the Fund. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

6.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C520 of 1988 is cancelled as from the 
date of operation of this Order. 

6.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C167 of 1988 is cancelled as from the 
date of operation of this Order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
Stokic Nominees Pty Ltd. 

No. 1680 of 1988. 
Various Manufacturing 

COMMISSIONER A.R. BEECH. 
18th day of July 1989. 

Order. 
HAVING heard Mr'TP. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers. WA 

and 
Perth Bookcase Centre and Others. 

No. 1681 of 1988. 
Various Furniture Manufacture 

COMMISSIONER A.R. BEECH. 
18th day of July 1989. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner, 

Schedule, 

1.—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to Stokic Nominees Pty 

Ltd and to employees of the Company who are 
employed in accordance with the Furniture Trades 
Industry Award No. A6 of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means Stokic Nominees Pty 
Ltd. 

(2) "The Fund" means the Furniture and Allied 
Industries Superannuation Scheme. 

(3) "Fund Member" means an employee of the 
Company who is a member of the Fund. 

Schedule. 

1.—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to the Companies listed 

in Schedule A of this Order and to employees of 
these Companies who are employed in accordance 
with the Furniture Trades Industry Award No. A6 
of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means a Company listed in 
Schedule A of this Order. 

(2) "The Fund" means the Furniture and Allied 
Industries Superannuation Scheme. 

(3) "Fund Member" means an employee of the 
Company who is a member of the Fund. 
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6.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C582 of 1988 is cancelled as from the 
date of operation of this Order. 

Commissioner. 

Schedule A. 
1. Perth Bookcase Centre 

7 Forrest Street, Subiaco WA 6008. 
2. Colwood Industries Pty Ltd 

72 Collingwood Street, Osborne Park WA 6017. 
3. Odin Cabinet Makers 

13 Cressall Road. Balcatta WA 6021. 
4. Clemo Nominees Pty Ltd (Camboon Cabinets) 

16 Mooney Street, Bayswater WA 6053. 
5. W & A Salter 

8 Thurso Road, Myaree WA 6154. 
6. Faraday Furniture 

15 Frobisher Street, Osborne Park WA 6017. 
7. Payco Products Pty Ltd 

15 Malcolm Road, Maddington WA 6109. 
8. Melwood Furnishers & Shopfitters Pty Ltd 

80 Norma Road, Myaree WA 6154. 
9. Peter J. Warr Furniture 

125 Dowd Street, Welshpool WA 6106. 
10. Northlake Home Furnishers 

67 Northlake Road. Myaree WA 6154. 
11. Treen Nominees Pty Ltd (Just Jarrah) 

285 South Western Highway, Armadale WA 6112. 
12. Aaron Upholsters 

Unit 5/7 O'Malley Street, Osborne Park WA 6017. 
13. Kent Furnishings Pty Ltd 

3 Munt Street, Bayswater WA 6053. 
14. WA Furniture Trades Group Apprenticeship 

Association 
279 Lord Street, East Perth WA 6000. 

15. K & J Homes Furniture 
9 Pearson Way, Osborne Park WA 6017. 

16. Sime Darby Furniture (Catt Furniture) 
Cnr Bannister & Vulcan Roads, Canningvale 

WA 6155. 
17. M & P Built In Robes 

40 Banksia Street, Welshpool WA 6016. 
18. Western Woodturners Pty Ltd 

71 Gordon Street, Osborne Park WA 6017. 
19. Chevron Furniture 

45 Munt Street, Bayswater WA 6053. 
20. Wolfenden Management Pty Ltd 

Victoria Road. Malaga WA 6062. 
21. P.C. Freiberg Industries Pty Ltd 

16 Moojebing Street, Bayswater WA 6053. 
22. Creative Edge 

PO Box 454, Wanneroo WA 6065. 
23. Byass Cabinets Pty Ltd 

267 Victoria Road, Malaga WA 6062. 
24. Century Engineering Pty Ltd 

322 Camboon Road, Morley WA 6062. 
25. Biltfirm Furniture Pty Ltd 

34 Hutton Street, Osborne Park WA 6017. 

69 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers. WA 

and 
Commercial Industries and Others, 

No. 1682 of 1988. 
Various Manufacturing 

COMMISSIONER AR. BEECH. 
18th day of July 1989. 

Order. 
HAVING heard MrT.P. Daly on behalfof the applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission In Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

Schedule. 
1. 

1.—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to the Companies listed 

in Schedule A of this Order and to employees of 
these Companies who are employed in accordance 
with the Furniture Trades Industry Award No. A6 
of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means a Company listed in 
Schedule A of this Order. 

(2) 'The Fund" means the Furniture and Allied 
Industries Superannuation Scheme. 

(3) "Fund Member" means an employee of the 
Company who is a member of the Fund. 

6.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C397 of 1988 is cancelled as from the 
date of operation of this Order. 

Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Schedule A. 
Gascoigne Furniture 
11 Elliott Street Midvale WA 6056. 
Design Cabinet Works 
Stanford Way. Malaga WA 6062. 
Dunbarr Furniture 
65 Thompson Road, North Fremantle WA 6162. 
Futuristic 
2 Athena Place, Roleystone WA 6111. 
Farmer Furniture 
36 Gympie Way, Willetton WA 6155. 
Lincoln Furniture Manufs 
36-40 John Street, Bentley WA 6102. 
Finer Pine Furniture 
U4/267 Victoria Road. Malaga WA 6062. 
Wilmar Furniture 
261 Guildford Road. Maylands WA 6051. 
Arteil (WA) 
3-5/23 Garling Street, O'Connor WA 6163. 
Fashion Furniture 
12 Powell Street. Osborne Park WA 6017. 
Platt Furniture 
2/18 Boag Place, Morley WA 6062. 
Giltedge Cabinets 
89 Dixon Road, Rockingham WA 6168. 
Modern Furnishing Co 
8 Bassendean Road. Bayswater WA 6053. 
Vince's Upholstery 
5 Marchant Way, Morley WA 6062. 
Scott Bros 
Unit 3/31 Peel Road, O'Connor WA 6163. 
Norm Parker's Spanish Furniture 
45 Foley Street, Balcatta WA 6021. 
The Mattress Factory 
488 Great Eastern Highway, RedclifTe WA 6104. 
Peter Moore Cabinets 
1613 Albany Highway, Beckenham WA 6107. 
Inglewood Products Group 
267 Victoria Road, Malaga WA 6062. 
Woodfurn Design 
U3/59 Great Northern Highway, Middle Swan 

WA 6056. 
Davmil Furniture 
7 Buckley Road. Jandakot WA 6164. 
WAFF 
99 Frobisher Road, Osborne Park WA 6017. 
DSJ Chairs 
U5A/7 King Street, Bayswater WA 6053. 
Valley Furniture 
50 Owen Road, Kelmscott WA 6111. 
Torrance & McKenna 
211 Plain Street, East Perth WA 6000. 
Swan Valley Furniture 
28 Morgan Street, Rockingham WA 6168. 
IP'S Designs 
52 Rogers Way, Lansdale WA 6065. 
Ticehurst Woodcraft 
88 Kitchener Road. Alfred Cove WA 6156. 
T & C Furniture 
12 Raymond Avenue, Bayswater WA 6053. 
Elka Furnishing Co 
58 Dellamarta Road. Wanneroo WA 6065. 
Loungemakers of WA 
265 Victoria Road. Malaga WA 6062. 
Focus Design 
94 Robert Street, Osborne Park WA 6017. 
Featureline Furniture 
61B McCoy Street, Myaree WA 6154. 

C.A. Phillips Upholsterers 
10 Gympie Way, Willetton WA 6155. 
Summerbank Designs 
253 Newcastle Street (Rear), Perth WA 6000. 
Lynx Furniture 
4 Whyalla Way, Willetton WA 6155. 
Sealy of Australia 
4 Hubert Street, Belmont WA 6104. 
Earnshaws 
3/28 Munt Street, Bayswater WA 6053. 
Tasovac's Joinery 
42 Daly Street, South Fremantle WA 6162. 
BRAZE Cabinets 
2/99 Catherine Street, Morley WA 6062. 
Bavarian Furniture 
U6/267 Victoria Road, Malaga WA 6062. 
Dankz Nominees Pty Ltd 
65 McDonald Street, Osborne Park WA 6017. 
Timberline Pty Ltd 
12 Gympie Way, Willetton WA 6155. 
Lynton Furniture Manufs 
541 Great Eastern Highway, Redcliffe WA 6104. 
Trendsette Designs 
3/24 Alloa Street, Maddington WA 6109. 
Griffin Furniture 
264 Rutland Avenue. Carlisle WA 6101. 
Redfurn Commercial Furn 
120 Goodwood Parade, Rivervale WA 6103. 
A.E & E. Pilgrim 
145 Herdsman Parade, Wembley WA 6104. 
Davro Foster Furniture 
44 Ledgar Road, Balcatta WA 6021. 
Truecraft Furniture 
5 Chokolich Street, Wangara WA 6065. 
Plan It Furniture 
4/12 Prindiville Drive, Wangara WA 6065. 
Beurs Furnishing 
6 Harold Street, Dianella WA 6062. 
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HOSPITAL WORKERS (N-GALA) AWARD 
No. 6A of 1958. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital Service and 
Miscellaneous WA Branch 

and 
N-Gaia Mothercraft Centre. 

No. 1009 of 1988. 
COMMISSIONER J.A. NEGUS. 

8th day of August 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles and with the 
consent of the parties hereby orders: 

That the Hospital Workers (N-Gala) Award No. 
6A of 1958— 
(1) be amended in accordance with the following 

schedule to provide for the inclusion of Clause 
2A. — State Wage Principles September 
1988 to give effect to the applicant's "no extra 
claims" commitment and the provisions of 
paragraph 4 of the General Order No. 730 of 
1988 dated 14 September. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of 
this Order by three per cent with effect from 22 
September 1988 in accordance with the rates 
specified in Column A of the following 
schedule. 

(3) be varied by increasing supplementary 
payments applicable immediately prior to the 
date of this Order by three per cent with effect 
from 22 September 1988 in accordance with 
the rates specified in the following schedule. 

(4) be further varied by increasing the wage rate 
resulting from the increase specified in 
paragraph (2) of this Order by a flat amount of 
$10.00 per week with effect from 22 March 1989 
in accordance with the rates specified in 
Column B of the following schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Hospital Workers (N-Gala) Award. 

1. Clause 2. — Arrangement: Immediately after the 
numbers and title 2. Arrangement, add the numbers 
and title 2A. State Wage Principles/September 1988. 

2. Immediately after Clause 2. — Arrangement of 
this award, add the following new clause: 

2A. — State Wage Principles/September 1988. 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase the 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 32. — Wages: Delete this clause and insert 
the following in lieu: 

32. — Wages. 
The minimum rates of wage per week payable 

under this award shall be as follows: 
(1) Classification and Total wage per 

week: 

Group 1 — Comprehends the following 
classes of work: 

Column Column 
A B 
$ $ 

Cleaner 
Domestic Maid 
Gardener 
Handyman 
Housemaid 
Ironer and Presser 
Kitchenmaid 
Laundry Employee 
Orderly 
Pantrymaid 
Wardsmaid 
First year of 

employment 313.20 323.20 
Second year of 

employment 317.50 327.50 
Third year of 

employment and 
thereafter 321.30 331.30 

Group 2 — Comprehends the following 
classes of work: 
First Laundress 
Gardener (where 

only one 
employed) 

Orderly (who fires 
boilers 

Washing Machine 
Hand 

First year of 
employment 318.10 328.10 

Second year of 
employment 322.60 332.60 

Third year of 
employment and 
thereafter 326.60 336.60 

Group 3 — Comprehends the following 
classes of work: 

(a) Cooks 
First year of 

employment 331.60 341.60 
Second year of 

employment 336.00 346.00 
Third year of 

employment 
and thereafter 339.80 349.80 
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404.00 

(b) Provided that cooks who possess 
recognised qualifications in the 
trade of cooking shall be paid not 
less than the following: 
First year of 

employment 383.10 393.10 
Second year of 

employment 389.20 399.20 
Third year of 

employment 
and thereafter 394.00 404.00 

The rates of wage prescribed in 
Column A shall operate on and from 22 
September 1988. 

The rates of wage prescribed in 
Column B shall operate on and from 22 
March 1989. 

Group 4 — Junior Hospital Employees 
The minimum rates of wage payable to 

junior hospital employees shall be the 
following percentage of the prescribed 
wage for an adult employee in his/her first 
year of employment doing the same class 
of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(2) General Conditions: 
(a) Where the term "year of employment" is 

used in this clause, it shall mean all 
service, irrespective of classification, with 
that employer. 

(b) In determining the year of employment of 
an employee 19 years of age or over, 
employment while under the age of 19 
years shall not be counted in determining 
the year of employment at or over 19 years 
of age. 

(c)* The hourly rate shall be calculated by 
dividing the weekly rate by 40. 

(3) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 6 October 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Eltin Limited 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. 1719 of 1989. 

COMMISSIONER J.F. GREGOR. 
18th day of August 1989. 

Order. 
HAVING heard Mr C.J. Gibbs on behalf of the 
applicant and Mr K. Street on behalf of the respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the terms of an agreement, disclosed in the 
following schedule shall apply to employees of the 
applicant members or eligible to be members of 
the respondent who are employed at Boddington 
and Hedges Goldmines. 

(Sgd.) J.F. GREGOR, 
fL.S.l Commissioner. 

Schedule. 
1. — Title. 

This Order shall be known as the Metal Trades (Eltin 
Limited — Boddington and Hedges Goldmine Sites) 
Order 1989. 

2. — Arrangement. 
Title. 
Arrangement. 
Area and Scope. 
Operation. 
General Conditions of Employment. 
Hours. 

3. — Area and Scope. 
This Order shall apply to employees who are 

members or eligible to be members of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia employed by Eltin Limited at the Boddington 
Gold Mine and Hedges Gold Mine sites. 

4. — Operation. 
This Order shall have effect from the beginning of the 

first pay period to commence on or after 18 August 
1989. 

5. — General Conditions of Employment. 
The provisions of the Metal Trades (General) Award 

No. 13 of 1965, Part 9 — General shall apply to 
employees covered by this Order except to the extent 
that they are inconsistent with the provisions hereof, in 
which case this Order shall prevail. 

6.—Hours. 
(1) Notwithstanding the provisions of the Metal 

Trades (General) Award 13 of 1965, the ordinary hours 
of duty shall not exceed 10 hours per day and shall be an 
average of 38 hours per week to be worked over any day 
of the week. 
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(2) All ordinary hours worked between 6.00 a.m. and 
6.00 p.m., Monday to Friday be paid for at the ordinary 
rate. 

(3) All ordinary hours worked between 6.00 p.m. and 
6.00 a.m., Monday to Friday shall be paid for at the 
ordinary rate plus 15 per cent of that rate. 

(4) All ordinary hours worked on a Saturday shall be 
paid for at the ordinary rate plus 50 per cent of that 
rate. 

(5) All ordinary hours worked on a Sunday shall be 
paid for at the ordinary rate plus 75 per cent of that 
rate. 

PRINTING (WESTERN MAIL) 
AWARD No. 39 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bell Group Press 

and 
Printing and Kindred Industries Union, 

Western Australian Branch, 
Industrial Union of Workers. 

No. 931 of 1989. 
COMMISSIONER J.A. NEGUS. 

30th day of June 1989. 

Order. 
HAVING heard Mr D. Kleemann on behalf of the 
Applicant and Mr G. Bucknall on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Printing (Western Mail) Award 1982 
No. 39 of 1982 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date herein. 

(Sgd.) J.A. NEGUS, 
Commissioner. 

Schedule. 
1. Clause 11.—Shift Loading: Delete this clause and 

insert in lieu thereof— 
11—Shift Loading. 

(1) Any worker employed on intermediate shift 
shall in addition to the day work wage prescribed 
by this award for the work he/she performs be paid 
20 per cent of that day's work wage. 

(2) Any worker employed on night shift shall in 
addition to the day work wage prescribed by this 
award for the work he/she performs be paid 30 per 
cent of that day's work wage. 

(3) This penalty rate shall be part of the weekly 
wage for the purpose of calculating the appropriate 
overtime rate payable. 

2. Clause 20.—Public Holidays: Delete this clause 
and insert in lieu thereof — 

20.—Public Holidays. 
(1) (a) The following days gazetted as public 

holidays or the days observed in lieu shall subject 
as hereinafter provided, be allowed as holidays 
without deduction of pay, namely — New Year's 
Day, Australia Day, Good Friday, Easter Monday, 
Anzac Day. Labour Day, Foundation Day. 

Sovereign's Birthday, Christmas Day and Boxing 
Day, together with any other day which is gazetted 
as a public holiday in Western Australia. Provided 
by arrangement between the parties in lieu of any 
of the days named in this subclause. 

(b) Where any of the days mentioned in 
subclause (1) hereof falls on a Saturday or a 
Sunday the holiday shall be observed on the next 
succeeding Monday, and when Boxing Day falls 
on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding Tuesday. In each 
case the substituted day shall be a holiday without 
deduction of pay, and the day for which it is 
substituted and shall not be a holiday. 

(c) When any of the days observed as a holiday 
in this clause falls during a period of annual leave 
the holiday or holidays shall be observed on the 
next succeeding work day or days as the case may 
be after completion of that annual leave. 

(d) Where an employee's rostered day or night 
falls on a public holiday as prescribed in subclause 
(1) of this clause he/she shall be granted a day or 
night off in lieu, either immediately preceding or 
immediately subsequent to the day or night taken 
as a holiday at a time mutually acceptable to the 
employer and employee. 

(2) Where an employee works on any of the days 
referred to in (l)(a) of this clause he/she shall 
receive double pay for the time worked in addition 
to the holiday pay. 

3. Clause 21.—Annual Leave: Delete subclaue (1) of 
this clause and insert in lieu thereof — 

(1) Every employee shall receive five weeks' 
annual leave each year. 

4. Add after Clause 33.—Introduction of New 
Equipment the following new clause — 

34.—Redundancy. 
(1) Redundancy Payments. 

(a) For those employees deemed redundant, 
the following redundancy payments shall 
apply: 

Four weeks' pay per year of service for 
each completed year of the first 10 years 
of service. 
Three weeks' pay per year of service for 
each completed year of service 
thereafter. 

(b) Where an employee has completed six 
months' or more in any year, he/she shall 
be credited with a full year's service. 

(c) In the application of the redundancy 
payment to those employees, the "week's 
pay" referred to above shall be the 
prescribed base award rate for the classi- 
fication of the employee, plus night/ 
intermediate shift loadings, and personal 
margins but shall exclude any weekend 
penalties or loadings. 

(2) Both parties recognise that this agreement 
will be applicable when members of the Printing 
and Kindred Industries are made redundant for 
whatever circumstances. 

(3) The Company shall inform the Union of the 
number of employees to be made redundant and 
the intended date of termination. 

(4) The Company shall invite applications from 
employees who are no longer interested in 
remaining in the employment of the Company. 

(5) Applications shall be directed to the 
Industrial Relations Officer who will receive all 
applications in confidence. 
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(6) The method of compiling the final list of 
those employees redundant shall be one of service 
of employees. This will, subject to subclause (7), be 
on the basis of two off the top of the list for service 
and one off the bottom of the list of service of those 
applications received. 

(7) In the event of any shortfall (in applications 
received from employees) in securing the desired 
number of employees to leave the Company, the 
Company shall consult with the Union Secretary 
on the appropriate factors to be considered in 
ensuring the number is met by negotiation. 

(8) The final list shall be prepared by the 
Industrial Relations Officer in consultation with 
the Union. 

(9) Employees will be advised by written advice 
of the termination of their services. 

(10) Employees will terminate one week after 
receiving such notice prescribed in subclause (9). 

RAILWAY EMPLOYEES' AWARD No. 18 of 1969. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Western Australian Government 
Railways Commission 

and 
Australian Railways Union of Workers 

West Australian Branch. 
No. 521 of 1988. 

Various Rail Transport 
COMMISSIONER S.A. KENNEDY. 

28th day of June 1989. 

Order. 
WHEREAS after extensive negotiations between the 
parties and a series of conferences before the 
Commission as constituted an order pursuant to 
section 32 of the Industrial Relations Act 1979, by 
consent, issued on the 9th day of September 1988; and 
whereas the terms of that order had the effect of broad 
banding various classifications in the Railway 
Employees' Award No. 18 of 1969 for a term of six 
months and subject to specified conditions including 
joint monitoring and joint inspections throughout that 
term; and whereas the parties reported on the 25th day 
of May 1989 on the results of the review and now agree 
that the terms of the Railway Employees' Award No. 18 
of 1969 should be amended to reflect the broadbanding: 
and whereas it is recorded that the respondent union 
seeks further discussions with the applicant on the 
terms of Clause 37(d)(ii) of the Railway Employees' 
Award No. 18 of 1969 and states that the matter of 
training and its delivery must be a high priority; and 
whereas it is agreed by the parties that the variations 
sought are not the result of a work value assessment for 
the classifications resulting; and whereas the parties 
have reached an agreement on Broadbanding for Semi 
Skilled Workers in the Operations Branch — Yard 
Operations and the terms of that agreement form part of 
the Commission's records of this matter (Exhibit 1); 
now therefore I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979, do 
hereby order— 

1. That the Railway Employees' Award No. 18 of 
1969 as amended be further varied in 
accordance with the terms of the following 
schedule with effect on and from the 28th day 
of May 1989. 

2. That the Order pursuant to section 32 of the 
Industrial Relations Act 1979 which issued in 
this matter on the 9th day of September 1988 
be cancelled with effect on the 28th day of May 
1989. 

(Sgd.) S.A. KENNEDY. 
[L.S.]. Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete Clause 30. — 

Allowances and Arrangements for Mobile Train 
Despatchers, Guards and Other Specified Workers and 
insert in lieu— 

30. Allowances and Arrangements for Area Train 
Despatchers, Guards, and Motor Bus Drivers. 

2. Clause 15. — Payment for Sickness and Bereave- 
ment Leave; Delete subclause (7) and insert the follow- 
ing in lieu: 

(7)(a) Subject to paragraph (b) a worker shall be 
paid for sick leave at the worker's graded rate of 
pay. In addition payment shall include:— 

(i) Shift penalties Monday to Friday 
inclusive. 

(ii) Saturday penalty and 
(b) Provided that if the worker was engaged on 

duties carrying a higher rate and was entitled to 
payment at that higher rate for the whole of the day 
or shift immediately prior to the worker ceasing 
duty the worker shall be paid for sick leave at that 
higher rate for the period the worker would have 
continued to work in the higher position had the 
worker not ceased duty because of ill health. 

3. Clause 28. — Away from Home and Meal 
Allowances: Delete subclauses (1) and (5) and insert the 
following in lieu: 

(1) The following allowances shall be granted to 
Area Train Despatchers, Guards. Motor Bus 
Drivers, Ticket Examiners and Conductors who 
are booked off or temporarily lodging away from 
their home station— 

(a) For the first 30 hours or part thereof, the 
sum of $21.44 where attended and $23.16 
where unattended barracks are provided 
and $26.59 where there are no barracks. 

(b) After the first 30 hours and up to seven 
days, the sum of 98 cents per hour and 
thereafter 83 cents per hour: Provided 
that the reduction from 98 cents to 83 
cents shall be made only in cases where 
the worker shall be stationed for over 
seven days in one place; Provided that a 
deduction of $6.98 per day or night with a 
maximum of $34.90 per week, shall be 
made where attended barracks are pro- 
vided and a deduction of $3.49 per day or 
night, with a maximum of $17.45 per week 
shall be made where unattended barracks 
are provided. No such deduction shall be 
made if the worker returns to the worker's 
home station within 44 hours. 

(c) The allowance shall be calculated from 
the time of booking on to the time 
booking off at home station. 

(d) In addition to the allowances provided 
for in paragraphs (a) and (b) hereof, a 
worker booked off or temporarily lodging 
in a district carrying a district allowance 
shall be granted such allowance or, if 
already in receipt of a district allowance. 
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shall be granted the difference between 
such allowance and any higher 
allowance applicable to the district in 
which the worker is booked off or lodging; 
a day's allowance to be granted for the 
first 30 hours or any part thereof, and each 
subsequent 24 hours or part thereof; time 
to be calculated from time of departure 
from home station to time of departure 
from foreign station. The district allow- 
ance at the place booked off or tempor- 
arily lodging shall be applicable to a 
single worker. 

(e) Workers shall not be booked off away 
from their home station for two Sundays 
in succession where it can be avoided by 
any reasonable arrangement. 

(5) Where a worker, who is not entitled to 
payment under the foreging provisions of this 
clause, without being notified on the previous day, 
is required to continue working after the worker's 
usual finishing time or rostered finishing time the 
worker shall be provided with any meal required or 
be paid $5.00 in lieu thereof— 
(a) If the worker is a worker, other than one in the 

Traffic Section and is required so to work for 
more than 1% hours or until after 1800 hours; 
or 

(b) If the worker is a worker in the Traffic Section, 
other than one for whom an allowance is 
prescribed in subclause (2) of Clause 30. — 
Allowances and Arrangements for Area Train 
Despatchers, Guards and Motor Bus Drivers, 
and the worker's hours of duty have been 
extended by more than one hour beyond a 
recognised meal period. 

4. Clause 30. — Allowances and Arrangements for 
Mobile Train Despatchers, Guards and other specified 
workers: Delete this clause and insert the following in 
lieu: 

30. — Allowances and Arrangements for 
Area Train Despatchers, Guards and 

Motor Bus Drivers. 
(1) The following provisions shall apply to area 

train despatchers, guards, and motor bus drivers: 
(a) (i) Any worker except as provided in 

placitum (ii) hereof shall once 
having signed on, be paid not less 
than four hours' pay at the rate 
applicable to the day and no such 
worker booked off at a foreign station 
shall have the rostered time for 
return to the worker's home station 
put back more than once except 
under circumstances beyond the 
control of the employer, 

(ii) A Guard or Area Train Despatcher 
(working a country passenger train), 
shall be paid two hours' pay at the 
rate applicable to the day if having 
signed on the Guard or Area Train 
Despatcher is informed before leav- 
ing the starting point of the service, 
which shall include a point from 
which the Guard or Area Train 
Despatcher is to travel as a 
passenger, that the Guard or Area 
Train Despatcher is not required 
further but may be called upon for 
further duty without any further 
period of rest. 

(b) Any worker attending at a depot with a 
hamper for a trip for which the worker is 
booked, and which is cancelled, or, who 

shall have received less than two hours' 
notice of the cancellation of a trip 
requiring a hamper shall be allowed $5.00 
in respect of such hamper. 

(c) Any worker having to proceed on any 
"away-from-home" job with less than 
four hours' notice shall be paid an 
amount of $5.00 in addition to ordinary 
expenses. 

(d) Any worker notified between 1700 hours 
and 1000 hours of a "book-off job 
requiring the worker to come on duty 
between those hours shall receive an 
allowance of $5.00 in addition to ordinary 
expenses. This provision shall also apply 
to any worker notified of a "book-off job 
between 1700 hours on the day preceding 
and 1000 hours on the day following any 
public holiday on which grocery and 
butchers" shops are closed, if required to 
come on duty between those hours. The 
provision shall also apply to any worker 
required to come on duty on a "book-off 
job between 1200 hours Saturday and 
1000 hours Monday, unless the worker is 
notified or word left at the worker's place 
of residence before 1030 hours on the 
Saturday. 

(e) Any worker booked off shall come on 
duty at such time as may be directed 
before leaving the station by the 
responsible person in charge or by the 
roster posted at the station. Except in 
cases of emergency, or unless in special 
cases by agreement between the union 
and the employer, the minimum time a 
worker shall be off duty at home or 
temporary home station shall be 12 hours, 
and at foreign stations eight hours for the 
first time the worker is booked off after 
leaving the home or temporary home 
station and 10 hours for every subsequent 
time that the worker is booked off before 
returning to the home or temporary home 
station. In cases of emergency, unless for 
good reason to the contrary, the worker 
who has been off duty the longest shall be 
the first one to be called on. 
In this paragraph, the word "emergency" 
shall not be construed to cover a mere 
increase of traffic which could have been 
foreseen and might reasonably have been 
provided for without encroaching on the 
12 hour rule. 

(f) When a worker is brought on duty 
without the prescribed period of rest, the 
worker shall be paid continuous duty as 
from the time the worker is booked on on 
the previous shift till booking off on the 
shift for which the worker had less than 
the stipulated rest period, excepting 
where the time by which the rest period 
falls short of the prescribed time does not 
exceed 60 minutes in which case the 
worker shall be paid at the rate of double 
time for the time between the actual rest 
period and the minimum period of rest 
prescribed in this Award: Provided that 
in either case the worker shall be deemed 
to have been booked off duty in so far as 
the computation of away-from-home 
allowance is concerned. 



69W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2739 

(g) At home stations, should a worker not be 
able to ascertain when booking off from 
the responsible person in charge, or from 
the roster, when next required for further 
work, the worker shall be free to assume 
that the worker will not be required for 12 
hours, but at the expiration of that time, 
shall make personal inquiries at the depot 
as to when next required. If not then 
informed when next required, written 
notice shall be left at the workers place of 
residence at least two hours before the 
worker is required to go on duty: Provided 
that if the 12 hours expire after 1700 hours 
and before 0700 hours the worker shall 
not be required to make such enquiry 
until 0800 hours following. 

(h) Where practicable, all workers shall be 
worked on a weekly roster. Where there is 
no weekly roster a roster shall, where 
practicable, be posted daily not later than 
1400 hours except on Saturday, when it 
shall be posted not later than 1200 hours. 
The roster on Saturday shall show both 
Sunday's and Monday's working. 

(2) In respect of an Area Train Despatcher 
(working a country passenger train). Guard or a 
worker booked to assist 1 e Area Train Despatcher 
or Guard on a train, local shifts shall be rostered 
where practicable showing the time such a worker 
is to book on and off duty and if such shift is 
extended by not less than one hour for any reason 
caused directly or indirectly by any authorised 
variation in working of either the train being 
worked by such worker, or any other train unless 
such working is varied because of some accident, 
act of God, or any circumstance for which neither 
the employer nor any of the employer's servants is 
responsible such workers shall be paid $5.00 meal 
allowance. For the purpose ofthis subclause a local 
shift which is rostered without showing the 
finishing time shall be deemed to be of a duration 
of eight hours. 

(3)(a) Area Train Despatchers, Guards and 
Motor Bus Drivers or any worker acting in the 
classifications referred to who works and/or travels 
to a foreign station other than on temporary 
transfer and there is released from duty and who 
before 12 hours shall have elapsed from such 
release is not required to commence duty 
preparatory to departure from such foreign station 
for another station at which the worker is to be 
again released from duty shall be paid "heid-away- 
from-home allowance" for all time in excess of 12 
hours at single ordinary time. 

(b) The amounts accruing due under paragraph 
(a) hereof may be counted towards the guaranteed 
week's work, but shall not be included for the 
purpose of overtime calculation. 

(c) The aforesaid allowances shall be paid for at 
the rate appropriate to the work performed on the 
forward journey. Provided that a worker returning 
as a passenger to the worker's home station shall be 
paid the foregoing allowances at the worker's 
classified rate. 

(d) Any allowance under this subclause shall 
not be payable in respect of any time during which 
the worker is otherwise allowed payment (except 
for expenses): Provided that the worker shall -be 
paid whichever amount is to the worker's greater 
advantage. Nor shall such allowance be payable in 
any case where detention is the result of any act or 

omission of a worker or of other circumstances for 
which the employer cannot reasonably be held 
responsible. 

(4) Ticket issuers on trains shall be allowed such 
time to prepare for a shift and to sign off duty at the 
end of a shift as may be agreed between the parties 
or in default of agreement as may be determined by 
the Board of Reference. 

(5)(a) Area Train Despatchers or Guards 
working goods and mixed trains shall be allowed 
30 minutes before departure time to prepare for 
their trip, and where the distance between the place 
where they sign on and where they commence duty 
exceeds 400 metres, they shall be allowed an extra 
five minutes for each 400 metres in excess 
thereof. 

(b) Guards or Area Train Despatchers (working 
a country passenger train) shall be allowed 15 
minutes to prepare before starting on a trip. 

(c) Guards or Area Train Despatchers (working 
a country passenger train) shall be allowed 15 
minutes at the close of each shift. 

(d) In cases where Area Train Despatchers or 
Guards take over trains enroute 15 minutes 
allowance only will be made. 

(e) Save as herein provided nothing in this 
subclause shall operate to reduce the time at 
present allowed to any Guard so long as present 
conditions remain unaltered. 

(6) Each Guard or Area Train Despatcher 
(working a country passenger train) or worker 
booked to assist the Guard or Area Train 
Despatcher, on a train, who is booked off duty at a 
foreign station, where there is a caretaker of the 
barracks, shall be called for duty irrespective of the 
hour booked on. At stations where there is no 
caretaker they shall be called if it can be 
conveniently arranged. 

(7)(a) Any Guard or Area Train Despatcher 
(working a country passenger train) or worker 
acting as such, who in any shift works a train 
hauled by two operating diesel locomotives shall 
be paid an allowance as follows: 

Per 
Shift 

For a period of four hours or 
more $10.00 
For a period of less than four 
hours $ 5.00 

(b) Any Guard or Area Train Despatcher 
(working a country passenger train) or worker 
acting as such, who in any shift works a train 
hauled by more than two operating diesel 
locomotives shall be paid an allowance as 
follows: 

For a period of four hours or 
more $20.00 
For a period of less than four 
hours $10.00 

In determining the number of hours for the 
Guard/s or Area Train Despatcher/s of such train/s 
the time signing on or off duty, shunting enroute, 
light running to and from the depot and the train, 
are to be counted. 

(8) Guards stationed at Perth, who usually run 
country trains, shall receive a fair proportion of 
suburban work. 

(9)(a) Motor Bus Drivers shall be allowed 30 
minutes before departure time to prepare for their 
trip. 
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(b) Motor Bus Drivers shall be allowed 30 
minutes after arrival from a trip. When the Motor 
Bus Driver is accompanied by a conductor the time 
allowed shall be 15 minutes. 

Provided that a Motor Bus Driver booking off at 
East Perth depot shall be allowed 20 minutes after 
arrival at the depot but, if accompanied by a 
conductor or does not have to pay in cash at the 
depot the time allowed shall be 15 minutes. 

(10)(a) Motor Bus Conductors shall be allowed 
30 minutes before departure time to prepare for 
their trip. 

(b) Motor Bus Conductors shall be allowed 15 
minutes after arrival from a trip. 

(11) Motor Truck Drivers engaged on country 
runs shall be allowed 15 minutes before departure 
time of a trip and after arrival from a trip. 

(12) The time under subclauses (5), (9), (10) and 
(11) hereof may be increased where the work to be 
performed warrants such increase. 

(13)(a) An Area Train Despatcher shall be 
allowed 15 minutes when signing on duty for the 
purpose of preparing for the shift. Additionally, 
sufficient time will be allowed to check the petrol, 
oil, water, tyres, etc. before driving the vehicle that 
may be required to be used during the shift. 

(b) An Area Train Despatcher shall be allowed 
15 minutes when signing off duty. 

5. Clause 37. — Week's Work, Traffic Section: Delete 
this clause and insert the following in lieu: 

37. — Week's Work, Traffic Section. 
(1) Five shifts between Monday and Saturday 

inclusive shall constitute a week's work for the 
purpose of this clause. 

(2)(a) Where a worker is called upon to work on 
the worker's rostered day off shown on the roster 
the worker shall be paid at the rate of time and one- 
half for work performed on that day and double 
time if the rostered day off falls on a Saturday. 

(b) Where a worker's rostered day off shown on 
the roster is altered and an alternative day 
substituted as the rostered day off so that the 
worker is required to work on the day first shown as 
the rostered day off as part of the ordinary hours of 
work the worker shall be paid at the rate of time and 
one-half for such work unless given at least 24 
hours' notice of the alteration. 

(3) Workers shall not be rostered for duty within 
24 hours of booking off or before 0600 hours the 
day following their rostered day off, whichever is 
the earlier, and if called upon to commence a shift 
before such time has elapsed that shift shall be 
deemed to have been worked on their rostered day 
off. 

(4) Where such workers work a continuous shift 
— Sunday into Monday — such shift, unless it 
extends into four hours on Monday will not be 
counted as one of the five week day shifts. 

6. Clause 39. — Hours of Duty: Delete subclause (1) 
and insert the following in lieu: 

Traffic Section. 
(l)(a) Except as hereinafter provided, 40 hours 

exclusive of Sunday work shall constitute a week's 
work. 
(b) (i) Subject to placitum (ii) hereof the 

employer shall arrange, as far as 
practicable that shifts shall not exceed 
eight hours and except in cases of 
emergency when relief cannot be 
provided, a worker shall not be required 

to remain on duty at the worker's home or 
temporary home station for more than 10 
hours: Provided that Senior Conductors 
and Conductors on the Perth-Kalgoorlie 
run may be rostered for the through trip in 
either direction, but shallbe granted a rest 
period of not less than 61/2 hours, with 
sleeping berth provided. The period of 
rest shall be regarded as travelling time 
and be paid for in accordance with the 
provisions of Clause 27. — Payment for 
Travelling Time subclause (6) of this 
award. 

(ii) In the case of a Guard or Area Train 
Despatcher or a worker booked to assist 
the Guard or Area Train Despatcher on a 
train the employer shall arrange as far as 
practicable that shifts shall not exceed SVz 
hours and except in cases of emergency 
when relief cannot be provided, a worker 
shall not be required to remain on duty at 
the worker's home or temporary home 
station for more than 10 hours. 

(c) Except in the case of a Guard or Area Train 
Despatcher or a worker booked to assist the Guard 
or Area Train Despatcher on a train each day's 
work of eight hours shall be completed within 10 
hours from the starting time, provided that at 
country stations where the train arrangements 
render a lOhour spread impracticable, such spread 
may be extended to 12 hours, but if such spreads are 
exceeded all time in excess of the 10 or 12 hour 
spread, as the case may be, shall be paid for at 
overtime rates. 

(d)(i) Except in cases of emergency or unless 
due to regular rotation of shifts, no worker 
employed in the shunting and despatch 
of trains or in signalling shall be called 
upon to work more than nine hours 
continuously or shall be called on duty 
until such worker has had at least 12 
hours off. In this subclause the word 
"emergency" shall not be construed to 
cover a mere increase of traffic which 
could have been foreseen, and might 
reasonably have been provided for 
without encroaching on the 12 hour 
rule. 

(ii) In cases where workers employed in the 
shunting and despatch of trains or in 
signalling are required to take up duty 
with less than the prescribed rest period 
they shall be allowed time equivalent to 
that by which the period of rest has been 
shortened. 

(e)(i) Except in cases of emergency, or unless in 
special cases by agreement between the 
union and the employer, the minimum 
time a ticket examiner on trains shall be 
off duty at home station or temporary 
home station shall be 12 hours, and at 
foreign stations eight hours for the first 
time such worker is booked off after 
leaving the home station or temporary 
home station and 10 hours for every 
subsequent time that such worker is 
booked off before returning to the home 
station or temporary home station. 

(ii) In cases where a ticket examiner is 
required to take up duty with less than the 
prescribed period of rest,, such worker 
shall be allowed time equivalent to that by 
which the period of rest has been 
shortened. 
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(f) Except in cases of emergency or unless in 
special cases by agreement between the union and 
the employer and subject to Clause 30. — 
Allowances and Arrangements for Area Train 
Despatchers, Guards and Motor Bus Drivers, 
other workers excepting Conductors under this 
section shall not be called on duty unless they have 
had at least eight hours off after the completion of a 
shift. In cases where such workers are required to 
take up duty with less than the prescribed period of 
rest they shall be allowed time equivalent to that by 
which the period of rest has been shortened. 

(g)(i) No worker under this section shall be 
rostered for less than four hours in any 
one day provided that for Guard 
(Suburban) no shift on the suburban rail 
passenger service will be less than five 
hours. 

(ii) Any worker brought on duty for the 
worker's normal roster shall receive four 
hours' pay or in the case of a Guard 
(Suburban) five hours' pay at the rate 
applicable to the day. 

(iii) Any worker rostered for duty and being 
informed that the worker is not required 
shall, unless the worker has been notified 
as provided in paragraph (k) of this 
clause, be paid two hours' pay at ordinary 
rates, but the worker may be called for 
further duty without any further period of 
rest. 

(h) Except in cases of emergency, juniors shall 
not be employed (except when required to call 
other employees for duty) between the hours of 
0000 hours and 0600 hours but may be required, 
whilst not calling, to attend to telephone and to 
sweep, dust and clean. 

(i) A goods shed worker shall not be required to 
work for more than five consecutive hours without 
at meal. 

(j) In the case of Guard (suburban) where train 
services will not be delayed, an interval of not less 
than 15 minutes for crib after the completion of the 
third hour and before the expiration of the fifth 
hour on all shifts exceeding five hours shall be 
allowed without deduction of pay. 

(k) No worker rostered for duty shall be entitled 
to any pay or allowance when notice that the 
worker is not required has been left at the worker's 
place of residence at least two hours before the 
worker's rostered time. 

7. Clause 40. — Overtime, Saturday and Sunday 
Time: Delete existing subclause (1) and insert in lieu: 

Traffic Section 
(l)(a) Exclusive of Sunday time and that time paid 

for under Clause 37 subclause (2)(a) which shall not be 
taken into account for the purposes of this subclause, all 
time worked in excess of the hours fixed for a week's 
work shall be paid for at the rate of time and a half. 

8. Clause 44. — Wages: Delete subclause (1), (5) and 
(6) and insert the following in lieu thereof: 

(1) Traffic Section — covers workers (other than 
tradesmen and their assistants) in the Traffic, 
Accounts and Secretary's Branches: 

Rate Per Week 
Item 
No. 

Designation "A" 
First 

12 months 
Adult 

Service 

"B" "C" 
After After 

2 months 24 months 
Adult Adult 

Service Service 

1. Operations Attendant 333.10 338.00 343.40 
-> Operations Assistant Class 2 343.40 348.00 353.60 
3. Operations Assistant Class 1 358.70 363.20 368.60 
4. Senior Operations Assistant 377.00 381.60 387.20 
5. Area Train Despatcher 407.00 412.70 418.80 
6. Senior Train Despatcher 418.30 424.20 430.40 
7. Conductor: 

(a) Senior 344.90 349.50 355.10 
(b) Others 340.00 344.60 350.10 
(c) Senior (in-chargc 

standard guage) 353.20 357.90 363.40 
8. Guard Suburban: 

(i) Full Safeworking 
Qualifications 393.30 399.10 405.20 

(ii) Abridged Safeworking 
Qualifications 363.90 368.70 374.30 

9. Ticket Collector: 
(a) Midland Terminal 340.80 345.50 350.80 
(b) Other 333.10 338.00 343.40 

10. Ticket Examiner (suburban) 
(a) Class 2 344.90 349.50 355.10 
(b) Class 1 353.20 357.90 363.40 

11. Ticket Issuer on trains 342.00 346.70 352.10 

(5) General — Covers workers in designation 
who may be employed in any sections and who 
take the conditions applicable to the section in 
which they are employed: 

140. Crane Driver: 
(a) Electric overhead — 

cabin controlled 351.50 356.30 361.80 
(b) Steam or dicscl electric 348.10 353.00 358.40 
(c) Mobile crane. With 

lifting capacity 
(i) Up to and including 

five tonnes 357.30 362.10 367.60 
(ii) Over five but not 

exceeding 10 tonnes 361.80 366.50 371.80 
(iii) Over 10 but not 

exceeding 20 tonnes 367.60 372.10 377.60 
(iv) Over 20 but not 

exceeding 40 tonnes 373.30 377.80 383.30 
(v) Over 40 but not 

exceeding 80 tonnes 381.60 386.30 391.80 
(vi) In excess of 80 

tonnes 386.80 391.60 397.10 
All appointed mobile crane drivers to be classified under (c)(i) 
and. when driving mobile cranes of a higher carrying capacity 
than those applicable to that classification, to be treated as 
working in a higher capacity and paid accordingly. 

141. Driver: 
(a) Rail motor 

(i) Rail only 344.90 349.50 355.10 
(ii) Licensed for road 377.00 381.60 387.20 

(b) Rail mounted shunting 
tractor 344.90 349.50 355.10 

(c) Forklift with lifting 
capacity of 
(i) Up to 4.500 kg 357.40 362.20 367.70 
(ii) Over 4.500 kg 362.40 367.10 372.60 

(d) Forklift with attachment 
(i) When attachments 

have a capacity over 
five tonne but not 
more than 10 tonne 359.20 363.90 369.30 

(ii) When attachments 
have a capacity over 
10 tonne 368.00 372.80 378.10 

(e) Container Handling 
Machine 406.40 412.30 418.40 

(0 Mechanical Plant (as defined in subclause (16) 
Clause 42 of this award] 
(i) Group 1 347.30 352.20 357.70 
(ii) Group 2 352.80 357.60 363.20 
(iii) Group 3 360.00 364.80 370.40 
(iv) Group 4 365.70 370.50 376.10 
(v) Group 5 369.60 374.40 380.00 
(vi) Group 6 384.80 390.70 396.80 
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Item Designation 
No. 

Rate Per Week 
"A" "B" "C" 
First After After 

12 months 12 months 24 months 
Adult Adult Adult 

Sendee Service Service 

Item Designation 
No. 

Driver — road vehicle: 
(a) Road motor including 

kombic van, car, station 
wagon and panel van 

(b) Motor bus — vehicle not 
articulated provided a 
motor bus driver 
collecting fares in a 
vehicle with seating 
accommodation for 
more than 10 passengers 
shall be paid SI.46 per 
day extra: provided 
further this allowance 
shall not be taken into 
consideration in 
assessing overtime or 
other penalty rates 
prescribed in this award 

(c) Motor truck (not 
articulated) 
(i) Not exceeding 1 270 

kg capacity 
(it) Exceeding 1 270 kg 

but not exceeding 
three tonne capacity 

(iii) Exceeding three 
tonne but under six 
tonne capacity 

(iv) Six tonne and over 
but under seven 

(v) Seven tonne and 
over but under eight 

(vi) Eight tonne and 
over but under nine 

(vii) Nine tonne and over 
but under 10 

(viii)l() tonne and over 
but under 11 

(ix) 11 tonne and over 
but under 12 

(x) 12 tonne and over 
but under 13 

(xi) 13 tonne and over 
but under 14 

(xii) 14 tonne and over 
but under 15 

(xiii)I5 tonne and over 
but under 16 

(d) Motor truck (articulated) 
(i) Not exceeding nine 

tonne capacity 
(ii) Nine tonne and over 

but under 10 
(iii) 10 tonne and over 

but under 11 
(iv) 11 tonne and over 

but under 12 
(v) 12 tonne and over 

but under 13 
(vi) 13 tonne and over 

but under 14 
(vii) 14 tonne and over 

but under 15 
(viii) 15 tonne and over 

but under 16 
(ix) 16 tonne and over 

but under 21 
(x) 21 tonne and over 

but under 25 
(xi) 25 tonne and over 

but under 30 
(xii) Provided a motor 

truck driver collect- 
ing money shall be 
paid an additional 
50 cents per day 
extra. All appointed 
motor truck drivers 
to be classified as 
per (c)(ii) and when 
driving motor trucks 
of a higher carrying 
capacity than those 
applicable to that 
classification, to be 
treated as working 
in a higher capacity 
and paid accord- 
ingly. 

(xiii)Provided the driver 
of a motor vehicle 
(not being a tractor) 
drawing a trailer 
shall be paid 78 
cents per day extra. 

381.60 387.20 

398.20 403.70 

Rate Per Week 
A" "B" X" 

First After After 
12 months 12 months 24 months 

Adult Adult Adult 
Service Service Service 

(xiv)Capacity means the 
manufacturer's gross 
vehicle weight less 
the tare weight of 
the vehicle 
expressed in tonnes. 

Motor truck drivers assistant 
Motor bus conductor: 
(a) First 12 months 
(b) Thereafter 
Road Services Depot: 
(a) Steam cleaner 
(b) Truck and bus service 

attendant 
(c) Light vehicle pool 

attendant 
Labourer 
Lavatory attendant 
Attendant — Railway 
Institute 
Attendant — Centra! Registry 
Storcperson 
(a) Storeperson-in-Charge 

(i) Class A 
(ii) Class B 
(iii) Class C 

(b) Storcperson 
Office cleaner — (including 
allowance in lieu of long 
service leave) 
(a) Leading hands 

(i) Perth. 11.70 
(ii) Midland. 8.20 

Gatekeeper 
Midland Workshops 

367.70 373.10 
362.20 367.70 
356.30 361.80 
350.50 356.00 

9.04750 9.192240 

355.40 360.80 

(6) Junior Workers and Junior Operations 
Assistants shall be paid at the following 
percentages of the total rate prescribed in Column 
C for Item 21. 

% $ 
Up to 16 years 38 130.50 
At 16 years 49 168.30 
17 years 57 195.70 
18 years 68 233.50 
19 years 77 264.40 
20 years 88 302.20 

Provided that juniors aged 18 years and over 
who are employed in adult positions shall be 
paid at the award rate for the position 
occupied. 
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RAILWAY OFFICERS' AWARD 
No. 1 of 1985 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers Union 

and 
Western Australian Government 

Railways Commission. 
No. RCB3 of 1989. 

RAILWAY CLASSIFICATION BOARD. 

17th day of August 1989. 

Order. 
HAVING heard Mr A. Borger on behalf of the 
Applicant and Mr R. Easthope on behalf of the 
respondent, the Commission, constituted by the 
Railway Classification Board, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and by consent, hereby orders— 

1. That the Railway Officers'Award No. 1 of 1985 
as amended be further amended in 
accordance with the following schedule. 

2. That the terms of this Order shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of March 
1989. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Chairperson, 

Railway Classification Board. 

Schedule. 
Clause 18. — Away From Home and Meal 

Allowances: Delete subclauses (l)(a) and (b), (2)(c) and 
(3) and insert in lieu thereof: 

(1 )(a) Allowances to meet travelling expenses of 
officers where an overnight stay at a hotel or motel 
is involved will be paid: 

(ii) total reimbursement underthis subclause 
for any one pay period shall not exceed 
the amount of $17.25. 

A B C 
All Married Single 

Officers Officers Officers 
for after after 

42 days 42 days 42 days 
per day per day per day 

S S S 
Western Australia- 

Suburban Area 94.55 47.30 31.50 
South of 26 degrees 

latitude 76.90 38.45 25.65 
Interstate — Capital City 

Sydney 132.60 66.30 44.20 
Melbourne 124.30 62.15 41.40 
Other Capitals 116.90 58.45 38.95 

Interstate — Other than 
Capital City 76.90 38.45 25.65 

(b) Where accommodation other than at a hotel 
or motel is obtained: 

$ 
South of 26 degrees latitude 38.25 
Interstate 53.60 

(2)(c) (i) Breakfast 7.95 
(ii) Lunch 7.95 
(iii) Evening Meal 17.00 

(3) An officer travelling on duty within a radius 
of 50 km from his normal place of employment 
which requires his absence from his home station 
over the usual meal period shall be paid the 
amount of $3.45 for each meal necessarily 
purchased, provided that: 

(i) stich travelling is not a normal feature in 
the performance of his duties 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
All Night Long Pty Limited and Others 

and 
Federated Liquor and Allied Industries Employees' 

Union of Australia, Western Australian Branch. 
Union of Workers. 
No. 1559 of 1988. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of July 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application 
pursuant to Regulation 93 of the Act for an Order to set 
aside proceedings and the Order which varied the 
Restaurant, Tearoom and Catering Workers' Award 
with effect from the 26th day of February 1988. The 
variation added, amongst other things, to Clause 6.— 
Definitions, discotheques and cabarets. Briefly stated, 
Mr Jackson (of Counsel) submitted that the provisions 
of Regulations 10 and 11 were not followed in the 
original proceedings, his clients were thus not aware of 
the proceedings and in turn were denied the right to 
appear and be heard in relation to the matter. This, it 
was contended, amounts to a denial of natural justice 
which the Commission should now remedy by setting 
aside the original proceeding and Order. This would 
permit a fresh application to be made and his clients 
would be able to put forward their views to the 
Commission. 

Mr Fry, for the respondent, contended that the 
original application was properly served in accordance 
with the directions of service issued by the Commission, 
some of the then respondents were members of the 
Confederation of Western Australian Industry (Inc) 
and that organisation held a meeting of employers and 
finally consented to the original application. Further, 
the employees have now been award regulated for 
approximately 16 months and they would be without 
award coverage if this application were to succeed. 

It is well settled that the Commission is a quasi 
judicial tribunal [The Transways Case (No. 1) 1914 18 
CLR 54 at 71). The duty of a quasi judicial tribunal is to 
act in accordance with the Principles of natural justice 
as described by Lord Loreburn L.C. in Board of 
Education v. Rice (1911) AC 179. He said of the Board of 
Education: 

... they must act in good faith and fairly listen to 
both sides for that is a duty which lies upon 
everyone who decides anything. But I do not think 
they are bound to treat such a question as though it 
were a trial. They have no power to administer an 
oath and need not examine witnesses. They can 
obtain information in any way they think best, 
always giving a fair opportunity to those who are 
parties to the controversy for correcting or 
contradicting any relevant statement prejudicial to 
their view (p. 182). 

This statement has been accepted as "the classic 
statement of minimum requirements" for a quasi 
judicial body in affording a proper hearing. (Benjafield 
and Whitmore Principles of Australian Administrative 
Law Third Ed. p. 156.) 



2744 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.LG. 

In Mobil Oil Australia Pty Limited v. Commissioner 
of Taxation of the Commonwealth (1963) 96 CLR at 275 
Kitto J. stated: 

As Tucker L.J. said in Russell v. Duke of Norfolk 
(1949) 1 All ER 109 at p. 118 in a passage approved 
by the Privy Council in University of Ceylon v. 
Fernando, (1960) 1 All ER631 at p. 637 there are no 
words which are of universal application to every 
kind of industry and every kind of tribunal: the 
requirements of natural justice must depend on the 
circumstances of the case, the nature of the inquiry, 
the rules under which the trib "•al is acting, the 
subject matter which is being , it with and so 
forth. What the law requires in the discharge of a 
quasi judicial function is judicial fairness. That is 
not a label for any fixed body of rules. What is fair 
in a given situation depends upon the 
circumstances. 

The Basic Wage and Standard Hours Inquiry 1961,97 
CAR 376 at 381 endorsed the proposition that: 

The Commission is an ind< ndent tribunal 
which, whether sitting in Full E h or by a single 
member, makes it decisions on the submissions 
properly put to it in relevant proceedings. 

In the High Court in the Queen v. Commonwealth 
Conciliation and Arbitration Commission ex pane 
Melbourne and Metropolitan Tramways Board (1965) 
113 CLR 228 Barwick C.J. said: 

The Commissioner was not disentitled to act 
upon the assertions of the Union advocate, merely 
because they were not made on oath, or because he 
might not have been competent as a witness 
according to the ordinary rules of evidence to make 
them. No doubt if the correctness of his assertions 
were challenged, it would at the least be imprudent 
on the part of the Commissioner not to have further 
examined the matter, so as to satisfy himself of the 
actual facts, if need be, by evidence formally given. 
But there was nothing in the instant case which, it 
seems to me, the Commissioner might not properly 
regard in the circumstances as sufficiently 
"evidenced" by the statements of the Union 
advocate (p. 243). 

Menzies J. said: 
The first contention was that the award was not 

an arbitral award because the Commissioner who 
made it relied upon the representations of those 
appearing before him rather than upon evidentiary 
material to support those representations. This is, I 
think, obviously wrong. An Arbitrator would, no 
doubt, usually refuse to act merely upon the 
representations of parties made before him if there 
were a genuine dispute about the relevant facts, but 
it is a far cry from such a rule of fairness and 
prudence to an insistence that there cannot be 
arbitration within the meaning of section 51 (xxxv) 
of the Constitution unless the Arbitrator hears and 
decides upon sufficient evidentiary material 
submitted to him by the parties (p. 252). 

Finally in Stollery v. The Grey Hound Racing 
Control Board (1972) 128 CLR 509 at 517-519 Barwick 
C.J. with whom McTiernan J. agreed said: 

In my opinion, it is of the utmost importance that 
tribunals such as the Greyhound Racing Control 
Board should conduct their proceedings with 
scrupulous adherence to the requirements of 
natural justice. What is required to satisfy these 
principles no doubt depends very largely on the 
nature of the matter in hand and the circumstances 
in which the hearing takes place. Mr Wood, who 
argued the case for the appellant, gave the Court 
the benefit of a useful review of a number of 
decided cases. Some of these cases relate to bias in 'a 
person participating in the decision of a tribunal 

and others, such as Dickason v. Edwards (1) in this 
Court, were instances of a disqualified member of a 
tribunal officiating but not participating in the 
tribunal's deliberation or decision. I append a list 
of the cases cited in argument but I find no need to 
discuss them in these reasons. It suffices, in my 
opinion, for the disposal of this application to refer 
to and cite from R. v. Sussex Justices; Ex pane 
McCarthy (2). 

I fully agree, with respect, with the above 
statements of principle whichhave been reinforced 
by their adoption and application in subsequent 
cases. The citations 1 have made from the 
judgments in R. v. Sussex Justices; Ex pane 
McCarthy (2) sufficiently bear out the views I have 
expressed of the circumstances of this case as to 
leave no need for further discussion of the decided 
cases. The basic tenet that justice should not only 
be done but be seen to be done does not, of course, 
warrant fanciful and extragavant assertions and 
demands. What justice requires will ever depend 
on circumstances, and the degree to which it 
should be manifest that it is being done will 
likewise be related to the particular situation under 
examination by a supervising tribunal. 

As presently advised, the Commission apprehends 
the above to be the rules of natural justice applicable to 
it. 

Applying those rules to the instant application results 
in the conclusion that for the reasons given by the 
applicants (above stated) they were denied natural 
justice in the original proceedings and therefore the 
Commission should now act to remedy that 
occurrence. 

The position of the employees who are presently 
covered by the award in their employment in cabarets 
and discotheques should remain unaltered until the 
matter is finally determined, by arbitration, if 
necessary. To that end the Commission will further hear 
the parties with a view to the proposed order 
encompassing on an interim basis that result. 

Appearances: Mr L.A. Jackson with him Mr M. 
Perica appeared for the applicants. 

Mr E.L. Fry appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Al Night Long Pty Limited and Others 

and 
Federated Liquor and Allied Industries Employees' 

Union of Australia, Western Australian Branch, 
Union of Workers. 
No. 1559 of 1988. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
21st day of July 1989. 

Order. 
HAVING heard Mr LA. Jackson (of Counsel) on 
behalf of the Applicants and Mr E.L. Fry on behalf of 
the respnodent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

(1) That the proceedings with respect to 
Application No. 1118 of 1987 are hereby set aside 
and that the words "discotheques" and "cabarets" 
be deleted from the Order No. 1118 of 1987 issued 
on the 18th day of March 1988; 



(2) That the words "discotheques" and 
"cabarets" be deleted from the Order issued in 
respect to Application No. 606 of 1989 on the 7th 
day of July 1989; and 
(3) That the wage rates and conditions of employ- 
ment of employees employed by or in cabarets and 
discotheques which were in operation at the 3rd 
day of July 1989 shall remain unchanged and shall 
apply for six months from the date of this Order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

RETAIL PHARMACISTS' AWARD No. 23 of 1965. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Salaried Pharmacists'Association, Western Australian 
Union of Workers 

and 
Perth United Friendly Societies and Others. 

No. 1381 and 1738 of 1988. 
COMMISSIONER O.K. SALMON. 

2nd day of August 1989. 

Order. 
HAVING heard Mr C. Panizza on behalf of the 
Applicant and Mrs P.E. Bentley on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Retail Pharmacists' Award 1966, No. 23 
of 1965 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 3rd day of September 
1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement; Delete this clause and 

insert in lieu;— 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Principles — Septembe 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Wages. 
8. Payment of Wages. 
9. Part-Time and Casual Workers. 
10. Hours and Overtime. 
11. Meal Break. 
12. Lunch Hour Supervision. 
13. Holidays. 
14. Annual Leave. 
15. Sick Leave. 
16. Distant Jobs and Travelling Time. 
17. Uniform Allowance. 
18. Long Service Leave. 
19. Time and Wages Record. 

20. Contract of Service. 
21. Breakdowns. 
22. Meal Money. 
23. Union Membership. 
24. Compassionate Leave. 
25. Superannuation. 

Schedule of Respondents. 

2. Clause 6. — Definitions: Delete this clause and 
insert in lieu:— 

6.—Definitions. 
(1) "Association" shall mean the Salaried 

Pharmacists' Association of Western Australia 
(Union of Workers). 

(2) "Pharmacist Manager" shall mean a worker 
who is notifiable to the Pharmaceutical Council of 
WA pursuant to section 31 of the Pharmacy Act 
1963 and who is placed in charge of a retailing 
pharmacy or dispensary. 

(3) "Pharmacist in Charge" shall mean a worker 
who takes the place of a Proprietor or Manager 
Pharmacist for a period of four hours or more in 
any one day. 

(4) "Pharmacist" shall mean a worker who is 
registered as such under the Pharmacy Act 1964, 
and employed as such in a retail pharmacy and/or 
dispensary. 

(5) "Trainee" shall mean a worker engaged in 
practical training which must be completed prior 
to his registration as a Pharmacist with the 
Pharmaceutical Council. 

(6) "Reliever" shall mean a worker engaged to 
relieve other Pharmacists for a period of not less 
than one week but not exceeding two months. 

(7) "Part-Time Worker" shall mean a worker 
who regularly works a minimum of four consecu- 
tive hours (meal break excepted) and less than the 
ordinary hours for full-time workers in an 
establishment. 

(8) "Casual Worker" shall mean a worker other 
than part-time worker who, except where there is 
agreement to the contrary between the employer 
and the Association, works for a minimum of four 
consecutive hours (meal breaks excepted) and for a 
period of four weeks or less per year. 

3. Clause 8. — Payment of Wages: Delete this clause 
and insert in lieu:— 

8.—Payment of Wages. 
(1) Wages may be paid weekly, fortnightly or 

monthly by cash, cheque or by transfer to a bank, 
building society or credit union account in the 
name of the employee, provided that any 
additional charges incurred as part of the initial 
transfer of salary for each pay period shall be at the 
expense of the employer. 

(2) Where an employer elects to extend the pay 
period to fortnightly or monthly, such employer 
shall offer to phase in the changeover to the longer 
period over a period of three months. Any such 
phasing in of the pay period shall be by mutual 
agreement, provided that where the parties are 
unable to agree, the matter may be referred to the 
Commission. 

4. Clause 9. — Part-Time Workers: Delete this clause 
and insert in lieu:— 

9.—Part-Time and Casual Workers. 
(1) A part-time worker as defined in Clause 6 

shall receive payment for wages, annual leave, 
holidays and sick leave on a pro rata basis in the 
same proportion as the number of hours regularly 
worked each week bears to the ordinary hours for a 
full-time worker in each establishment. 
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(2) When a worker has been engaged as a part- 
time worker, the employer shall notify the 
Association in writing of the name of the worker 
and the number of hours that the worker is 
required to work each week. 

(3) Where a part-time or casual employee is 
employed for a lesser period than four hours such 
employee shall be paid a minimum of four hours 
pay at the rate which would have applied had the 
employee worked those hours. 

5. Clause 10. — Hours and Overtime: Delete this 
clause and insert in lieu:— 

10.—Hours and Overtime. 
(1)(a) The ordinary hours of work shall, subject 

to the provisions of this Award, not exceed an 
average of 38 hours per week, to be worked over not 
more than 40 hours in any one week nor more than 
eight hours (exclusive of meal breaks) in any one 
day, between the hours of 8.30 a.m. and 11.00 p.m. 
Monday to Saturday, inclusive. 

(b)(i) For all ordinary hours worked between 
6.00 p.m. and 11.00 p.m. Monday to 
Friday inclusive an additional 15 per 
cent shall be paid. 

(ii) For all ordinary hours worked on 
Saturday up to 1.00 p.m. an additional 25 
per cent shall be paid, and for all 
ordinary hours worked after 1.00 p.m. an 
additional 50 per cent be paid. 

(2)(a) All time worked outside the ordinary 
working hours or in excess of eight hours per day 
shall be deemed overtime and paid for at the rate of 
time and a half for the First two hours and double 
time thereafter. 

(b) All time worked on Sunday shall be paid at 
the rate of double time. 

(3) An employer may require a worker to work 
reasonable overtime at overtime rates and such 
worker shall work overtime in accordance with 
such requirements. No organisation party to this 
award or worker or workers covered by this award 
shall, in any way whether directly or indirectly be a 
party to or concerned in any ban, limitation or 
restriction upon the working of overtime in 
accordance with the requirements of this 
subclause. 

(4) Where ordinary hours in excess of 38 are 
worked in any one week such additional time may 
be accrued to be taken as rostered time off. Such 
rostered time off may be taken 

(a) As a half day off per fortnight 
(b) As a 19 day month 
(c) In blocks of full day s off, either rostered to 

be taken during the year in which they are 
accrued or to be taken in conjunction 
with periods of annual leave. 

(5) An employee shall receive at least one week's 
notice of any rostered time off or of any change of 
rostered time off. 

(a) Where an employer fails to provide 
sufficient notice of rostered time off, an 
employee shall be paid for the ordinary 
time he or she is so rostered off at ordinary 
time rate. 

(b) Where an employee having been given 
insufficient notice of being required to 
work on a rostered day off is required to 
work on a rostered day off such employee 
shall be paid for such time at overtime 
rates. 

(6) Notwithstanding the provision of sub- 
clauses (4) and (5) of this clause an employer and 
employee may by mutual agreement substitute a 
rostered day or half day off for another day or half 
day as the case may be in which case the rostered 
day or half day off shall become an ordinary 
working day. 

(7) Subject to the employer's approval, where 
one employee agrees with another employee to 
swap their rostered time off overtime rates shall not 
apply if such swap involves insufficient notice or 
the working of hours in excess of those laid down 
elsewhere in this clause. 

(8) All accrued time off which remains untaken 
at the date of termination of an employee shall be 
paid at the rate of pay which applies at the date of 
termination. 

(9) Any dispute arising out of the 
implementation of this clause shall be referred to 
the Commission for determination. 

6. Clause 24. — Compassionate Leave: Following 
this clause insert the following new clause:— 

25.—Superannuation. 
(1) Payment: 

(a) Subject to subclause (5) of this clause, in 
addition to the ordinary rate of wage paid 
to an employee and in addition to any 
contributions being made by an 
employer as at 1 September 1989, on 
behalf of an employee to any 
superannuation fund, an employer shall 
contribute an amount calculated on the 
basis of three per cent of the ordinary time 
earnings of each eligible employee to the 
account of such employee in an approved 
Occupational Superannuation Fund in 
accordance with the rules of such fund 
and the provisions of this clause. 

(b) Except as otherwise agreed between the 
employer and the Union, this clause shall 
not apply to casual employees. 

(2) Definitions: For the purposes of this 
clause:— 

(a) "Approved" means approved by the 
Occupational Superannuation Commis- 
sion. 

(b) "Approved Occupational Superannua- 
tion Fund shall mean the REST fund or 
Concept One Superannuation Plan, or 
such other approved Occupational 
Superannuation Fund, provided that 
where the employer chooses a fund other 
than the one of those named above the 
employer shall notify the Association in 
writing prior to the commencement of 
payments into such fund. 

(c) Fund shall mean "an Approved Occupa- 
tional Superannuation fund". 

(d) "Ordinary time earnings" means the 
ordinary periodic wages and/or other 
remuneration paid by the employer to the 
employee each week including but not 
limited to any supplementary payments, 
over-award payments and allowances 
regularly paid for working ordinary hours 
and/or for the class of work regularly 
undertaken by the employee and in 
respect of casual employees shall include 
any casual loading prescribed by the 
Award, but not including any bonuses, 
commission, payments for overtime or 
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any other extraordinary payments, 
remuneration or allowances including 
meal allowances. 

(3) Members' Additional Voluntary Contribu- 
tions: Where the rules of the fund allow an 
employee to make additional contributions such 
employee may elect to make additional 
contributions to such fund and the employer shall, 
where such election is made upon the direction of 
the employee deduct such contributions from the 
employee's wages and pay them to the said fund in 
accordance with the direction of the employee and 
the rules of the said fund. 

(4) Alternative Calculation of Payments: Not- 
withstanding the provisions of the clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
Association and the employer. 

(5) Savings: Notwithstanding the provisions of 
this clause, any Award, Orderor Agreement (either 
registered or unregistered and written) which has 
been applying to any Respondent to the Award and 
the Union or made between any Respondent to the 
Award and the Union as at the date of operation of 
this clause such Award. Order or Agreement shall 
continue and be renewed in accordance with its 
terms until such time as it is formally set aside 
either by the parties or by the WA Industrial 
Relations Commission. 

(6) No contributions shall be made for 
(a) Periods of unpaid leave or unauthorised 

absences, or 
(b) Annual leave or any other payments on 

termination. 

(7) Employee Entry into Fund: 
(a) The employer must provide an employee 

with an application to join a fund within 
14 days of the operative date of this clause 
or within 14 days of an employee's 
commencing employment, whichever is 
the later. 

(b) The employer is not obliged to make 
contributions to a fund: 

(i) Where an employee has 
completed a letter of denial: or 

(ii) Where an employee has not 
completed and returned the 
application referred to in 
paragraph (a) within 28 days of an 
employee's commencing 
employment, whichever is the 
later. 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently com- 
pletes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 
employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed time, 
provided that the employee returns the 
application within 14 days of being 
provided with the application by the 
employer. 

(d) The letter of denial shall be in the 
following form: 
To (employer) 
I have received an application for 
membership of the non-contributory 
Superannuation Fund and understand: 
(1) that should I sign such form you will 

make contributions on my behalf; 
and 

(2) that I am not required to make con- 
tributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation without 
my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on 
my behalf. 

Signature 

Name 

Address 

Classification 

Date 
(e) A copy of the letter of denial shall be 

forwarded to the Union. 
(8) Operative Date: The clause shall come into 

effect from the first pay period commencing on or 
after the third day of September 1989. 

PARAPLEGIC-QUADRIPLEGIC ASSOCIATION 
(SALARIED OFFICERS) AWARD 

No. A17 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of 
Western Australia (Union of Workers) 

and 
Paraplegic Quadriplegic Association 

of Western Australia (Inc). 
No. 1382 of 1989. 

COMMISSIONER G.L. FIELDING. 
24th day of August 1989. 

Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submission, taken from the transcript as edited by the 

Commissioner) 

THE COMMISSIONER: This is an application to 
amend the Salaried Officers (Paraplegic Quadriplegic 
Association) Award of 1988 to increase the salaries 
payable thereunder by four per cent in accordance with 
and pursuant to the Second Tier Wage Adjustments 
Principle of the State Wage Principles. 

The application was lodged as long ago as October 
1988. Since then the matter has had a somewhat 
tortuous path. The parties have been before the 
Commission in conference, on a number of occasions 
in an endeavour to reach agreement. It is fair to say, and 



2748 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE m^.KXG. 

I do not think anybody who was present at any of those 
conferences would suggest otherwise, that the 
conferences were anything other than less than 
satisfactory. 

Happily since the last of those conferences the parties 
have finally reached agreement on some trade-offs in 
order that the claim might be seen as complying with 
the Principles. The trade-offs agreed upon are as 
follows. There is to be a removal of the second tea break 
which is currently provided in the award. The 
entitlement to meal money is also to be changed so that 
it will now apparently only be payable if there is less 
than 24 hours' notice given for any requirement to 
overtime. 

As has become standard for many applications of 
this kind the entitlement to payment of a loading on pro 
rata annual leave is to cease. There is no longer to be an 
entitlement to long service leave whilst employees are 
absent on workers' compensation. Entitlement to 
payment for higher duries is to be adjusted so that 
employees are paid only for the actual time worked and 
then only if it is for a period of 10 consecutive working 
days or more. 

The parties have been unable to provide the 
Commission with any detailed costing on the offsets 
nor indeed on the actual cost of the four per cent 
increase, other than what was mentioned in the 
conferences. That is unsatisfactory. 

The agreement cannot be said, by any measure, to be 
the best agreement that has been reached of this nature. 
But in all the circumstances and since the respondent is 
content with it, and given the time that has expired since 
the matter was first raised between the parties, 1 do not 
propose to stand in the way of its consumation, 
although 1 say again, that I would not hold it up as being 
by any measure an ideal example of what the Second 
Tier Wage Adjustments Principle was intended to 
achieve. No doubt the parties will make up for the 
inadequacies in this agreement when they come to 
implement the new Principles as they relate to 
restructuring. 1 am content to leave the matter on that 
basis. 

The parties are ad idem that the changes are to take 
effect as from the first pay period on or after this date 
and indeed there is no scope with the Principles for any 
measure of retrospectivity. 

I therefore indicate to each of the agents that 1 would 
make an Order in terms of the last amended schedule 
lodged with the Commission, on 1 August. That being 
so I would not have thought there was a need for a 
speaking to the minutes. 

It remains only to bring this matter to an end by 
ordering that the award be amended in terms of the 
amended schedule. By consent, those amendments are 
to operate with effect from the first pay period 
commencing on or after this day. 

Appearances: Mr S. Barton appeared for the 
applicant. 

Ms B. Fitzgerald appeared for the respondent. 

SALARIED OFFICERS 
(PARAPLEGIC-QUADRIPLEGIC ASSOCIATION) 

AWARD 
No. A17 of 1986 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of 

Western Australia (Union of Workers) 
and 

Paraplegic Quadriplegic Association 
of Western Australia (Inc). 

No. 1382 of 1989. 
COMMISSIONER G.L. FIELDING. 

22nd day of August 1989. 

Order. 

HAVING heard MrS. Barton on behalf of the applicant 
and Mrs B. Fitzgerald on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, being satisfied 
that its terms are not contrary to to any General Order or 
any principle formulated as a result of General Order 
proceedings under section 51 of the Industrial 
Relations Act 1979, and by consent, hereby orders— 

That the Salaried Officers (Paraplegic Quadriplegic 
Association) Award No. A17 of 1986 be varied in 
accordance with the following schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the date 
hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner, 

Schedule. 
1. Clause 10. — Hours: Delete subclause (5) of this 

clause and insert the following in lieu thereof— 
(5) An employee shall be entitled to one paid 

break of 10 minutes' duration each day. 
2. Clause 12. — Meal Money: Delete this clause and 

insert the following in lieu thereof— 

12. — Meal Money. 
(1) An employee required to work overtime for 

more than two hours shall be supplied with a meal 
or meals by the association or paid $2.50 for a meal 
or meals. 

(2) This clause shall not apply where the 
employee has been advised of the necessity to work 
overtime on the previous day or earlier. 

3. Clause 13. — Holidays and Annual Leave: 
(A) Delete subclause (7)(b) and insert the 

following in lieu thereof— 
(b) An employee shall not be entitled to a pro 

rata quantum of the loading if the 
employee becomes entitled to pro rata 
annual leave in accordance with 
subclause (5) hereof. 

(8) Following subclause (8) insert a new 
subclause (9) as follows— 
(9) Any time in respect of which an employee 

is absent from work, except time for 
which that employee is entitled to claim 
paid sick leave or the first calendar month 
of any absence on Workers" 
Compensation, or any absence on annual 
leave, long service leave or 



compassionate leave, shall not count for 
the purpose of determining annual leave 
entitlements. 

4. Clause 17. — Long Service Leave: Delete this 
clause and insert the following in lieu thereof— 

17. — Long Service Leave. 
(1) The Long Service Leave provisions 

published in volume 66 of the Western Australian 
Industrial Gazette at pages 319 to 321 inclusive are 
hereby incorporated in and deemed to be part of 
this award. 

(2) Provided that Long Service Leave shall not 
accrue during absences for Workers" 
Compensation in excess of one month. 

5. Clause 22. — Higher Duties: Delete subclause (1) 
and insert the following in lieu thereof— 

(l)(a) An employee who is directed by the 
Association or a duly authorised senior officer, to 
act in an office which is classified higher than the 
employee's own and who performs the full duties 
and accepts the full responsibility of the higher 
office for more than 10 consecutive working days, 
shall, subject to the provision of the award, be paid 
an allowance equal to the difference between the 
employee's own salary and the salary the employee 
would receive if the employee were permanently 
appointed to the office in which the employee is so 
directed to act. 

(b) Such an allowance shall be payable only for 
hours in which an employee is performing higher 
duties as outlined in paragraph (a) thereof. 

6. Clause 23. — Salaries: Delete this clause and insert 
the following in lieu thereof— 

23. Salaries. 
■ The following shall be the rates of salary payable to 
workers covered by this award: 

(1) Clerical Division— 
(a) Senior Clerks, Senior Clerical Officers 

and Administrative Officers: 
Annual 

Rate 
Classification $ 
Grade 1 First year 22 713 

Thereafter 23 459 
Grade 2 First year 24 190 

Thereafter 24 923 
Grade 3 First year 25 721 

Thereafter 26 532 
Grade 4 First year 27 377 

Thereafter 28 241 
Grade 5 First year 29 101 

Thereafter 29 966 
Grade 6 First year 30 873 

Thereafter 31 797 
Grade 7 First year 32 708 

Second year 33 636 
Thereafter 34 546 

Grade 8 First year 35 471 
Thereafter 36 382 

Grade 9 First year 37 359 
Thereafter 38 332 

Clerks 
Under 17 years 9 404 
17 years 10 981 
18 years 12 819 
19 years 14 836 
20 years 16 660 

Annual 
Rate 

Classification $ 
Adult Rates First year 18 302 

Second year 18 939 
Third year 19 574 
Fourth year 20 206 
Fifth year 20 841 
Sixth year 21 476 
Seventh year 22 207 

(c) Keyboard Operators 
Under 17 years 9 162 
17 years 10 490 
18 years 12 237 
19 years 14018 
20 years 15 850 

Adult Rates First year 17 499 
Second year 18 042 
23 years or 

third year 18 768 
24 years or 

fourth year 19 401 
(d) Secretary 

First year 20 730 
Thereafter 21 193 

(e) Clerical Assistants 
15 years 8 010 
16 years 8,886 
17 years 9 822 
18 years 11 459 
19 years 13 276 
20 years 14 909 

Adult Rates First year 16 370 
Second year 16 903 
Third year 17 448 
Fourth year 17 977 

(2) General Division. 
(a) General 

Grade 1 First year 22 470 
Thereafter 23 218 

Grade 2 First year 23 962 
Thereafter 24 728 
First year 25 525 
Thereafter 26 321 
First year 27 168 
Thereafter 28 024 
First year 28 872 
Thereafter 29 734 

(b) Technical Assistants 
Grade 1 
16 years 8 764 
17 years 10 682 
18 years 12 496 
19 years 14 523 
20 years 16 399 

Adult Rate First year 17 977 
Second year 18 616 
Third year 19 276 
Fourth year 19 896 
Grade 2 
First year 19 896 
Second year 20 296 
Third year 20 680 
Grade 3 
First year 20 680 
Second year 21 122 
Third year 21 756 

(3) Professional Division 
(a) Medical Social Workers, Physio- 
therapists, Occupational Therapists and 
Psychologists. 

Grade 3 

Grade 4 

Grade 5 
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Classification Annual 
Rate 

First year 24 190 
Second year 25 721 
Third year 27 377 
Fourth year 29 101 
Fifth year 30 873 
Sixth year 31797 
Seventh year 33 636 

(4)(a) Employees in classifications not 
otherwise specifically referred to herein shall be 
paid a salary prescribed in item 1 of the General 
Division. 

(b) In the event of a dispute between the parties, 
concerning the classification of an employee, the 
dispute shall be referred to a Board of Reference, as 
constituted under section 48 of the Industrial 
Relations Act 1979. 

(5) Annual Increments: Annual increments 
shall not be automatic and shall be subject to the 
employee's efficient performance over the 
proceeding 12 months. Any dispute in relation to 
the payment of an annual increment shall be 
referred to the Western Australian Industrial 
Relations Commission. 

No. R7 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Guildford Grammar School and Others 
No. 1049 of 1987. 

COMMISSIONER J.A. NEGUS. 
31st day of July 1989. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the School Employees (Independent Day 
and Boarding Schools) Award 1980, Award No. R7 
of 1979 as amended, be further amended in 
accordance with the following schedule and that 
such amendment shall have effect from the 
beginning of the first pay period commencing on 
or after 1 November 1988. 

A B C D 
S S s S 

309.30 315.50 325.70 331.70 
301,90 307.90 314.00 324.00 
305.50 311.60 317.70 327.70 
290.90 296.70 302.50 312.50 

Schedule. 
Clause 32. — Wages: Delete this clause and insert the 

following in lieu: 

32. Wages. 
(1) The minimum rates of wage payable to 

employees covered by this award shall be: 
Column Column Column Column 

First Cook or Cook 
working alone 309.30 315.50 325.70 331.70 
Other Cook(s) 301,90 307.90 314.00 324.00 
Groundsman and/or 
Gardener 305.50 311.60 317.70 327.70 
Domestic Employee 290.90 296.70 302.50 312.50 

The classification Domestic Employee 
includes the following designations: 

Kitchenman, Pantryman, Houseman, 
Yardman, Dining Room Attendant, 
Kitchenmaid, Pantrymaid, Housemaid, 
Laundress and Seamstress. 

(2) Junior Employees: Junior employees shall 
receive the following percentages of the adult rate 
for the class of work on which they are engaged: 

% 
Under 16 years of age 60 
16 to 17 years of age 70 
17 to 18 years of age 80 

(3) General Conditions: 
(a) Junior employees may be employed in the 

proportion of one junior to every two or 
fraction of two not being less than one 
adult employee employed in the same 
occupation, provided that this ratio may 
be altered by written agreement between 
the union and the employee concerned. 

(b) Senior employees and leading hands 
appointed as such by the employer to be 
in charge of three or more other 
employees shall be paid the following 
amounts per week in addition to the rates 
prescribed herein: 

Column Column Column 
A B C 
$ $ $ 

14.60 14.90 15.20 
(4) For all work done on any day after a break 

referred to in subclause (3) of Clause 7. — Hours of 
this award, the employee shall be paid an 
allowance of 90 cents per hour for each such hour 
worked. 

The rates of wage prescribed in Column A shall 
operate on and from 30 September 1988. 

The rates of wage prescribed in Column B shall 
operate from the beginning of the first pay period to 
commence on or after i November 1988. 

The rates of wage prescribed in Column C shall 
operate from the beginning of the first pay period to 
commence on or after 1 January 1989. 

The rates of wage prescribed in Column D shall 
operate on and from 30 March 1989. 

[L.S.] 
(Sgd.) J.A. NEGUS. 

Commissioner. 
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SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) 

STATE AWARD 1977 No. 132 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Wesfarmers Limited and Others 
and 

The Shop, Distributive and Allied 
Employees' Association of Western Australia. 

No. 1554(1) of 1989. 
COMMISSIONER O.K. SALMON. 

18th day of August 1989. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the 
applicants and Mr M. Bishop on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers under sections 40 and 27(1 )(s) of the 
Industrial Relations Act 1979 hereby orders— 

That the Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977, No. R32 
of 1976 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 18th day of August 
1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 45. — Superannuation: Delete subclause (5) 

of this clause and insert in lieu thereof the following: 
(5) Eligibility 

(a) Full-time and part-time Employees: The 
employer shall be required to make 
contributions in accordance with this 
clause in respect of each full-time and 
part-time employee who has been 
employed by the employer continuously 
for a period of 13 weeks. Once the 
employee has completed the 13 week 
qualifying period he/she shall be eligible 
to have contributions to the Fund paid on 
his/her behalf from the date of his/her 
engagement with the employer but no 
earlier than the date of operation of his 
clause in subclause (2) herein. 

(b) Adult Casual Employees: 
(i) The employer shall be required to 

make contributions in accordance 
with this clause only in respect of 
each adult casual employee who has 
been employed: 
(aa) continuously for no less than 13 

weeks; and 
(bb)for no less than a total of 104 

hours. 
(ii) Once an employee has become 

eligible in accordance with the 
requirements of paragraphs (aa) and 
(bb) of placitum (i), contributions 
shall be made on his/her behalf for 
each week in which the employee 
worked no less than eight hours. 

Provided that no contribution 
shall be required for any period prior 
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to the dates of operation of this 
clause prescribed in subclause (2) of 
this clause. 

(iii) From the point of eligibility, and in 
addition to the provisions of 
placitum (ii) the employer shall 
make a contribution for each week in 
which the employee works no less 
than eight hours. 

Provided that where the employee 
works less than eight hours in any 
week, no contribution shall be made 
for that week. 

SOFI FURNISHINGS AWARD 
No. A23 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The United Furniture Trades Industrial 

Union of Workers, WA 
and 

Dubrov Pty Ltd trading as "Innovation" 
and Others 

No. 302 of 1989. 
COMMISSIONER A.R. BEECH. 

28th day of July 1989. 

Order. 
HAVING heard Mr TP. Daly on behalf of the applicant 
and Ms G.P. Marton on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Soft Furnishings Award No. A23 of 
1982, be varied in accordance with the following 
Schedule and that such variation shall have effect 
on and from the 1st day of August 1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number 

and title 42. — Outworkers insert the following: 43. 
— Superannuation. 

2. Clause 43. — Superannuation: After Clause 
42. — Outworkers, insert the following new 
clause: 

43. — Superannuation. 
(1) Definitions: 

(a) For the purpose of this clause the 
preferred occupational superannuation 
scheme is Westscheme. 

(b) For the purpose of this clause an 
Approved Occupational Superannuation 
Scheme shall mean any scheme which 
complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

(c) "Ordinary time earnings" means the base 
classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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together with any other all purpose 
allowance or penalty payment for work in 
ordinary time and shall include in respect 
to casual employees the appropriate 
casual loadings prescribed by this award, 
but shall exclude any payment for 
overtime worked, vehicle allowances, 
fares or travelling time allowances 
(including payments made for travelling 
related to distant work), commission or 
bonus. 

(3) Contributions. 
(a) Subject to the provisions of subclause (3) 

— Exemptions hereof an employer shall 
contribute three per cent of ordinary time 
earnings per eligible employee into one of 
the following Superannuation Schemes: 
(i) Westscheme; or 
(ii) an approved Occupational 

Superannuation Scheme. 
(b) Employer contributions shall be paid on 

a monthly basis for each complete week 
of service. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payment 
on termination. 

(d) Contributions in accordance with 
paragraph (a) hereof shall be calculated 
by the employer on behalf of each 
employee from the date one month after 
the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 
(i) the employer shall provide the 

employee with an application to join 
the Scheme and documentation 
explaining the Scheme within one 
week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to 
join the Scheme within two weeks of 
receipt, the employer shall send to 
the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in paragraph (vi) 
hereof and an application to join the 
Scheme. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Scheme nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Scheme Administrator 
in writing of the employee's failure to 
return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the employee 
not have returned the completed 
form the employer shall be under no 

obligation to make superannuation 
payments on behalf of that 
employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contributions 
on behalf of that employee from the 
date of return of the signed 
application form. 

(vi) Letter of Denial: The letter of denial 
shall be in the following form: 
To (employer) 

I have received an application for 
membership of the non-contributory 
Superannuation Fund and 
understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for 
superannuation without my 
consent. 

However, I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:     

Name:   

Address:     

Classification:    

(e) Apart-time employee shall not be entitled 
to receive the employer contribution 
mentioned in, paragraph (a) hereof 
unless he/she works a minimum of 12 
hours per week. 

(3) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) is contributing to an Approved 
Occupational Superannuation Scheme, 
in accordance with an Order of an 
industrial tribunal; or 

(b) was contributing to an Approved 
Occupational Superannuation Scheme, 
in accordance with an Order or award of 
an industrial tribunal, for a majority of 
employees and makes payment for the 
employees covered by this award in 
accordance with that order or award; or 

(c) subject to written notification to the 
union, is contributing to an Approved 
Occupational Superannuation Scheme 
for employees covered by this award 
where such payments are not made 
pursuant to an Order of an industrial 
tribunal; or 

(d) is not contributing to a Superannuation 
Scheme for employees covered by this 
award, and gives written notice of a 
proposed alternative Approved 
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Occupational Superannuation Scheme 
to the union where the contributions and 
benefits of the proposed alternative 
Superannuation Scheme are no less than 
those provided by this clause. 

STATE ENERGY COMMISSION OF 
WESTERN AUSTRALIA WAGES AND 

CONDITIONS AWARD A1 of 1989 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Society of Engineers. Moulders and 
Foundry Workers Industrial Union of Workers. 

Western Australian Branch and Others 
and 

State Energy Commission of Western Australia. 
No. 471 of 1989 

SENIOR COMMISSIONER G.G. HALLIWELL 
2nd day of August 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application to 
vary the State Energy Commission ofWestern Australia 
Wages and Conditions Award 1988 by the addition to 
Clause 32. — Wages of a new classification of 
linesperson-in-charge. The parties have reached 
agreement on the definition of linesperson-in-charge 
and the duties and responsibilities to be performed by 
employees appointed to that classification. 

They disagree however, on the appropriate wage rates 
for the new classification. The background to the matter 
is that the Board of Commissioners of the State Energy 
Commission of Western Australia (SECWA) 
announced a functional and organisational review of 
SECWA's salaried operations. The result of this action 
is best described by Mr Fry: 

This had led, over time, to a re-organisation of 
work performed at all levels throughout the 
commission to flatten the hierarchy of SECWA and in 
the electricity supply division, in this particular 
case, a reorganisation ofwork to be performed by those 
who used to be called line foremen and are now called 
distribution foremen. Senior management within 
the electricity supply division have examined the 
duties that are required to be performed by their 
distribution foremen now and consequently they now 
require the proposed linemen in charge to perform. 

What it has actually meant within SECWA is 
that the functional organisational review has seen 
a rationalisation of reporting lines, and that is quite 
significant now. 

You can see that the regional manager now has 
reporting to him a district officer and under that 
there is the distribution foreman. Now under that 
again would be the lineperson is (sic) charge. That 
is opposed to what, under the — prior to the 
functional organisational review we used to have 
the regional manager, the senior supervisor, the 
district supervisor, a district foreman, a line 
foreman and then a leading hand. So there are two 
direct supervisory lines that have been deleted from the 
hierarchy. 

When it is taken into consideration along with the 
aims of structural efficiency and how it would operate 

we are under no illusion that there is quite clearly 
an increase warranted for the duties to be 
performed by the lineperson in charge. 

The proposal is such that it provides SECWA with 
the day-to-day flexibility that is required of these most 
important facets of work and in turn it releases the 
distribution foreman to perform duties that are 
now required of them. 

(Transcript pages 38 and 39) 
(Emphasis added) 

The parties contended and the Commission, in light 
of those submissions, evidence and inspections, 
concurs that it is a genuine work value claim which falls 
squarely within the Work Value Principle of this 
Commission's State Wage Principles (68 WAIG 2412) 
and it is dealt with in accordance with that Principle by 
the Commission as presently constituted. 

I do not propose to traverse in detail the submissions, 
evidence and inspections conducted, so far as duties 
and responsibilities of the new classification are 
concerned, suffice it to say that most of that material is 
not seriously contested. 

What is strongly contested is the monetary reward for 
the new classification of linesperson in charge, with the 
applicant claiming $485.40, $498.10 to $516.40 after 
three years. The offer made by SECWA (Exhibit 10) is 
$445.40, $458.10 to $476.40. 

Ms Blaskett (for the applicant) submitted inter alia: 
This case concerns a claim by the Electrical 

Trades Union for a responsibility allowance of 
$20.00 for maintenance workers leading hands 
employed by the Building Management Authority 
who has been given additional supervisory duties 
following the restructuring of the Public Works 
Department into the BMA. and in his decision 
Gregor C. stated at page 1108: 

It appears there was, as part of that 
restructuring, additional supervisory 
responsibility . . . indicate that a special 
allowance should be granted. 

I would like to point out, sir, that that allowance 
currently stands at: $22.75. We would say that the 
duties that our leading hand linemen are being 
asked to perform are akin to those pointed out in 
the transcript of that case and when we get down to 
monetary amounts, I just point the commission to 
Exhibit 10.1 have listed for your convenience there 
the rates that are currently paid to line foreman, the 
current linemen first grade rates — and there are 
three rates there, you understand, there are 
experience payments in the SEC award. Under 
number 3, the SECWA offer, which is $10.00; 
number four, the monetary amounts for the ASEM 
claim; and over the page the current BMA 
responsibility allowance which we would be seeking 
nothing less than the current BMA responsibility 
allowance, sir, and you could see at number 5 we 
have added those into the classification rates. 

We believe that on all the evidence we have 
produced here today there is no reason why we should 
not be granted the same amount as was granted to the 
BMA electrical fitters. We believe that the evidence 
has been fairly well conclusive: that the duties of a 
line foreman have changed, that line foreman are 
decreasing in numbers and that there has been a 
devolution of their responsibilities to the leading 
hands, and other than saying that when we deal 
with the principles I am sure this case will fit within 
the principles and that, we believe, those duties are 
certainly worth more than the $10.00 or $15.00 offered 
by SECWA when you consider that Mr Peake, for 
example, in his evidence has said that the leading 
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hands have picked up up to 60 per cent of the duties 
of a foreman — or over 50 per cent, I believe, he 
said. Thank you. 

(Transcript pages 34-36) 
(Emphasis added) 

The decision of Gregor C. referred to above, is 
reported at 66 WA1G 1108 which the Commission, as 
presently constituted, has carefully perused. 

In explaining the basis of SECWA's offer, Mr Fry 
submitted inter alia: 

. . . Mr Senior Commissioner, the next exhibit 
that I wish to hand up is SECWA's comparison of 
rates of the lineperson in charge and the 
distribution foreman. 

... Wh at we do have there is the rate of pay which 
are the award rates of pay: the base rate and the 
special payment, the service allowances which are 
the new service allowances — 1 haven't split them 
up but Miss Blaskett did — and then the leading 
hand amount that is currently paid to our 
employees. That gives us the amount of $466.40 
there. Then there is the SECWA offer of $10.00 
along with the $15.00 structural efficiency 
increases that has been awarded from 1 July of 
1989, gives us a total of $491.40. 

The question of the appropriate rate has been 
discussed between the parties. It is SECWA's view 
that there must be a significant difference between 
the rates received by the lineperson in charge and 
the distribution foreman, and this also applies now 
with the flattening of SECWA's hierarchy to the 
distribution foreman to their district officer — to 
the district officer that they report to — in the 
region. 

Our offer is — what we have done is made our 
offer on the — taking into consideration the rate 
that is being paid to the resident lineman — that's 
currently $14.20. Taking also into consideration 
other classifications as we must do in a work value 
situation, we have to look at the situation of 
electrical tradesman special class, instrument 
maker and repairer Grade A, also. For a 
comparison, sir, for your information I wish to 
hand in an extract from the Engineering Trades 
Award which will give you an idea of the rates we 
are talking about there. The rate that is highlighted 
is that of the electrical tradesman special class. 

. .. We must take these into consideration. As 1 
mentioned before, the integrity of the award is at 
stake and bear in mind the number of classific- 
ations that we have within the SECWA conditions 
award now — it is very important that we maintain 
a relativity that can be seen as to where we got the 
rate from. 

(Transcript pages 42-43) 

The Commission concurs that the above are 
appropriate areas of examination in the fixation of the 
wage rate for the instant classification. In the result 
having regard to the material in Exhibit F-2 — Duties of 
Linepersons in Charge, Exhibit B-l particularly parts 5, 
6 and 9 thereof, the submissions and material (outlined 
above) and the inspections undertaken, the 
Commission determines an allowance for linesperson 
in charge of $24.00 per week. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. 

Mr N. Fry on behalf of the respondent. 

STATE ENERGY COMMISSION OF 
WESTERN AUSTRALIA WAGES AND 
CONDITIONS AWARD No. A1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch; 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch) 
and 

State Energy Commission of Western Australia. 
No. 471 of 1989 

SENIOR COMMISSIONER G.G. HALL1WELL 
22nd day of August 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
applicant and Mr N. Fry on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders— 

That the State Energy Commission of Western 
Australia Wages and Conditions Award No. A1 of 
1989 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 2nd day of August 
1989. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 29. — Special Rates and Provisions: Insert a 

new subclause (20): 
(20) Lineperson in Charge Allowance: A 

Lineperson — First Grade classified by SECWA as 
a Lineperson in Charge shall be paid, in addition 
to his/her ordinary wage rate and appropriate 
leading hand amount, a "Lineperson in Charge" 
allowance of $24.00 per week on an all purpose 
basis when performing the duties of a Lineperson 
in Charge. 

Appearances: Ms D.A. Blaskett and with her Mr G. 
McKenna on behalf of the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch, the 
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STATE RESEARCH STATIONS, 
AGRICULTURAL SCHOOLS AND COLLEGE 

WORKERS AWARD No. 23 of 1971. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers 
and 

Hon Minister for Education. 
No. 827 of 1989. 

COMMISSIONER G.L. FIELDING. 
9th day of August 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 

Commissioner) 
THE COMMISSIONER: This is a relatively simple 
application. It seeks to amend "Clause 22. — Overtime", 
which in reality is Clause 21. — Overtime, of the State 
Research Stations, Agricultural Schools and College 
Workers Award, 1971 merely to clarify a difference of 
opinion as to the interpretation of the clause. 

Currently the relevant subclause provides that "(a) 11 
time worked in excess of the ordinary hours shallybe 
paid for at the rate of time and one-half for the first four 
hours and double time thereafter". 

The parties propose that the new clause 21(1) read 
that "(a)l 1 time worked in excess of eight hours on any 
day Monday to Friday shall be paid for at the rate of 
time and one-half for the first two hours and double 
time thereafter". 

It can be seen that what the parties are seeking to do is 
to clearly prescribe that for overtime purposes each day 
shall stand alone. That accords with standard 
Government overtime provisions and indeed, I suggest 
for most, if not all of the awards covering the private 
sector made by this Commission. 

In the circumstances I see no reason why the parties 
should not be allowed to amend the award to give effect 
to their agreement, given that it seeks to overcome what 
is clearly a patent ambiguity in the award. 

The indications are that the additional costs to the 
Department will, if anything, be minimal. I accept that 
the matter has been a source of concern to the parties at 
least since 1982 and I think it would be quite irrational if 
the Commission was not to allow them to overcome that 
difficulty in the way which they now seek. 

I should add that the parties also propose to amend 
subclause (2) of Clause 21 but that is really 
consequential on the previous amendment to have each 
day stand on its own for overtime purposes. 

I shall simply order that the award be amended in the 
terms sought save that the reference to Clause 22 should 
be a reference to Clause 21. By consent the amendment 
is to take effect on and from this day. 

Appearances: Mr N. Cinquina on behalf of the 
applicant. 

Miss S. McGurk on behalf of the respondent. 
Editor's Note: Order published (69 WAIG 2493). 

TEACHERS' AIDES (INDEPENDENT 
SCHOOLS) AWARD 

No. All of 1987 as varied. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital. Service and Miscellaneous 

WA Branch 
and 

The Catholic Education Commission of 
Western Australia and Others. 

No. 225 of 1989. 
COMMISSIONER G.J. MARTIN. 

29th day of June 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant, Mr P.A. Gair on behalf of the Catholic 
Education Commission of Western Australia and Mr 
M.A. O'Connor on behalf of other respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and being satisfied that the State Wage Principles 
enunciated by a Commission in Court Session in 
General Order Matter No. 730 of 1988 of the 9th day of 
September 1988 have been complied with, hereby 
orders— 

That the Teachers' Aides (Independent Schools) 
Award 1988 No. A27 of 1987 as varied be further 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
29th day of June 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the 

numerals and words 20. — Liberty to Apply the 
numerals and words 21. — Superannuation. 

2. Clause 20. — Liberty to Apply: Insert after this 
clause a new clause 21. — Superannuation in the 
following terms: 

21. — Superannuation. 
(1) Employer Contributions. 

(a) (i) The employer shall contribute three 
per cent of ordinary time earnings 
per eligible employee into either the 
Catholic Schools' Superannuation 
Fund (WA), the Newman Colleges' 
Staff Superannuation Plan, or 
Concept One Superannuation Plan 
which comply with the guidelines 
established by the Occupational 
Superannuation Commission, or 

(ii) an exempted Fund allowed by 
subclause (4) of this clause. 

(b) Employer contributions shall be paid on 
a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on termination. 
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(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) of this subclause 
should the employee not have 
returned the completed form the 
employer shall be under no 
obligation to make superannua- 
tion payments on behalf of that 
employee. 
Provided that if at any time an 
employee returns a signed applica- 
tion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 

ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an" 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Letter of Denial: The letter of denial shall be in 
the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:    

Name:     

Address:      

Classification:    
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Catholic Education Commission of WA 
and Others 

No. 1056 of 1987. 
TEACHERS' AIDES (INDEPENDENT SCHOOLS) 

AWARD 1988. No. A27 of 1987. 

COMMISSIONER J.A. NEGUS. 
8th day of August 1989. 

Order. 
HAVING heard Mr M.R. Kirkpatrick on behalf of the 
applicant and Mr M.A. O'Connor on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Teachers' Aides (Independent Schools) 
Award 1988, No. A27 of 1987, be varied in 
accordance with the following schedule and that 
such variation shall have effect from the first pay 
period on or after 1 November 1988. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 14. — Wages: Delete this clause and insert the 

following in lieu: 

14. Wages. 
The minimum hourly rate of wage payable to 

employees covered by this award shall be: 

(1) Teachers'Aides: 
Column Column Column Column 

A B C D 
S S s S 

First year of 
empioyment 7.80 7.96 8.11 8.40 

Second year of 
employment 7.98 8.14 8.30 8.59 

Third year of 
employment 8.16 8.32 8.49 8.78 

Fourth year of 
employment and 
thereafter 8.39 8.56 8.73 9.02 

(2) Teacher's Aide (Special School): 
First year of 

employment 8.39 8.56 8.73 9.02 
Second year of 

employment 8.66 8.83 9.01 9.30 
Third year of 

employment 9.01 9.39 9.37 9.66 
Fourth year of 

employment and 
thereafter 9.30 9.49 9.67 9.96 

Provided that an employee employed as 
a Teacher's Aide (Special School) who, on 
commencement, has had no prior relevant 
experience or qualification, shall be paid 
the rate for the first year Teacher's Aide for 
the first year of employment. On 
completion of 12 months' employment, 
such employee shall be paid the rate for a 
Teacher's Aide (Special School) first year 
and thereafter progress through the annual 
increments. 

(3) Teachers' Aide (Aboriginal School): 
Grade 1 
First year of 

employment 7.80 7.96 8.11 8.40 
Second year of 

employment 7.98 8.14 - 8.30 8.59 
Third year of 

employment and 
thereafter 8.16 8.32 8.49 8.78 

Grade 2 
First year of 

employment 8.39 8.56 8.73 9.02 
Second year of 

employment and 
thereafter 8.66 8.83 9.01 9.30 

Grade 3 
First year of 

employment 9.01 9.19 9.37 9.66 
Second year of 

employment and 
thereafter 9.30 9.49 9.67 9.% 
Appointment to and progression 

between the different grades shall be at the 
discretion of the employer provided that 
progression within each grade shall be 
automatic. 

(4) A Teachers' Aide left in charge of pupils 
for a full session shall be paid at his/her 
ordinary rate plus 10 per cent for the period for 
which he/she is left in charge, provided that, if 
the period for which he/she is left in charge 
exceeds three days, he/she shall be paid at his/ 
her ordinary rate plus 20 per cent for the whole 
period for which he/she is in charge. 

(5)(a) Child Care Workers 
Column Column Column Column 

A B C D 
S S $ S 

First year of 
employment 9.33 9.52 9.70 10.00 

Second year of 
employment 10.42 10.63 10.84 11.15 

Third year of 
employment 11.01 11.23 11.45 11.76 

Fourth year of 
employment 11.61 11.84 12.07 12.38 

Fifth year of 
employment 12.21 12.45 12.70 13.00 

(b) An employee left in charge of pupils for 
a full session or more shall be paid no less than 
the rate applicable to a Child Care Worker in 
his/her fifth year of employment for the whole 
period he/she is in charge. 

(6) An employee who has had previous 
experience relevant to employment covered 
by this award may have that experience taken 
into account in determining the "year of 
employment" at which an employee is 
appointed and paid. 

The rates of wage prescribed in Column A 
shall operate on and from 30 September 
1988. 

The rates of wage prescribed in Column B 
shall operate from the beginning of the first 
pay period to commence on or after 1 
November 1988. 

The rates of wage prescribed in Column C 
shall operate from the beginning of the first 
pay period to commence on or after 1 January 
1989. 

The rates of wage prescribed in Column D 
shall operate on and from 30 March 1989. 
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THEATRICAL EMPLOYEES 
(PERTH THEATRE TRUST) AWARD 

No. A9 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

West Australian Theatrical and Amusement 
Employees Association (Union of Employees) 

and 
Perth Theatre Trust 

and 
The Civil Service Association of 

Western Australia Incorporated, objector. 
No. 418 of 1989. 

COMMISSIONER S.A. KENNEDY 
31st day of August 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application to 
vary the Theatrical Employees (Perth Theatre Trust) 
Award No. A9 of 1983 by inserting a new classification. 
Senior Booking Office Supervisor, in subclause (8) of 
Clause 5. — Rates of Pay. The respondent to the award 
consents to the claim. 

The Civil Service Association of Western Australia 
objected to the variation of the said award in the terms 
sought. 

The parties informed the Commission that the 
proposed classification resulted from recognition of 
significant changes to the duties and responsibilities of 
employees responsible for the ticketing functions of the 
Perth Theatre Trust. This was consequent on an 
extension of the Perth Theatre Trusts' areas of 
responsibility so far as venues are concerned, and 
particularly so with regard to ticketing functions and 
with the introduction of a computerised ticketing 
system, the BOCS system, in September 1985. The 
parties seek a rate of pay for the proposed classification 
which equates with the rate applying to that applying to 
what is described as other heads of departments 
covered by the award. Four persons are already carrying 
out the work involved. The respondent told the 
Commission that this application reflected a 
recognition by the employer of the level of the skills and 
responsibilities involved and the need to address this in 
terms of recompense which it currently was unable to 
do under existing awards and terms. The parties 
submitted that this claim was within the Wage Fixing 
Principles. 

Evidence of the duties involved and the changes in 
the ticketing areas over time was given by Mr John 
Bishop, the assistant general manager, administration 
of the Perth Theatre Trust; Ms Linda Johnson whose 
position is cited as booking office manager; and Ms 
Marilyn Blakemore whose position is cited as BOCS 
staff officer. I note that these three witnesses were all 
called by the objector and gave other evidence which 
went to the grounds of the objection. The objection is 
dealt with subsequently. 

Rule 2. Constitution of the Rules of the Western 
Australian Theatrical and Amusement Employees 
Association (Union of Employees) is as follows: 

The Union shall be composed of an unlimited 
number of employees selling tickets by any means 
in connection with, including selling tickets by any 
means in connection therewith, or in or about any 
kind of amusement, whether indoor or outdoor, 
including: 

(a) cultural complexes, theatres, cinemas, 
drive-in cinemas, halls, racecourses, 
sports exhibitions, agricultural shows. 

planetaria, annual parks, puppet shows 
and film exchanges, but excluding any 
person employed in or about the 
foregoing in any capacity in or in 
connection with the provision, sale, 
service or preparation of food or drink; 

(b) ... 
(c) ... 
(d) ... 
(e) ... 

throughout the State of Western Australia together 
with such persons, whether so employed or not, as 
have been elected Officers and Industrial Staff of 
the Union and have been admitted as members 
thereof. 

Notwithstanding any other provision of this rule 
any employee whose major and substantial 
employment is included within the constitution of 
the Federated Clerks' Union of Australia, 
Industrial Union ofWorkers, WA Branch shall not 
be eligible for membership. Provided that persons 
whose major and substantial duty is to sell 
entrance tickets for entertainments or amusements 
from an office located at the venue of that activity 
shall be eligible for membership. 

Any employee who is eligible for membership of 
the Electrical Trades Union of Workers of 
Australia (Western Australian Branch) or the 
Electrical Trades Union of Workers of Australia 
(Western Australian Goldfields sub-branch) shall 
not be eligible for membership unless he is directly 
connected with theatrical presentation in which 
case he shall be eligible for membership of this 
union. 

It is clear that the rules of the applicant allow of its 
enrolling as members persons who carry out the work 
the subject of this application. 

The Theatrical Employees (Perth Theatre Trust) 
Award No. A 9 of 1983, a consent Award, came into 
effect on 19 May 1983 (64 WAIG 676). The only 
respondent is the Perth Theatre Trust. 

I turn now to the terms of that award. Clause 3. —Area 
and Scope limits the coverage of the award to employees 
engaged in the classifications specified in Clause 5. — 
Rates of Pay. That clause includes in subclause (8) the 
following classifications- 

fa) Head Booking Clerk (i.e: one who supervises 
the staff) (36 hours). 

(b) Booking Clerk (including party bookings) (36 
hours). 

(c) Ticket Seller (36 hours). 
Other than the specification of hours these 

classifications are unchanged in designation since the 
award came into effect in 1983. These, with other 
classifications in subclause (8), are clearly 
distinguished from other classifications in the award by 
all being largely involved with the processes of 
interchange of tickets and ticketing between the 
employer and members of the public. It is notable that 
one of those classifications is clearly identified as 
supervisory. While Mr Bishop told the Commission 
that in practice this was more of a "hands on" 
supervision, that is not of itself a prohibition to any 
appropriate supervisor classification being utilised or 
being inserted into the award. 

Finally I note that there is an established record of the 
applicant union having industrial coverage of work 
involving ticketing for theatre and entertainment 
centres. This is readily seen in awards of this tribunal 
and others in Australia so far as this industry is 
concerned. 
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The grounds on which The Civil Service Association 
of Western Australia Inc (hereinafter CSA) objects to 
the application are as follows: 

(1) The objector has constitutional and industrial 
coverage of the position which the applicant 
seeks to cover. 

(2) The objector is the only valid and appropriate 
organisation to cover the position in 
question. 

(3) The applicant has no constitutional ability to 
provide industrial coverage of the position. 

(4) To grant this application would cause 
duplication of industrial coverage, industrial 
unrest, confusion and be contrary to the 
objects of the Industrial Relations Act 1979. 

The Commission's attention was directed to Rule 6. 
Membership of that organisation, and particularly 
subclause (a)(7) of that rule. It states: 

(a) Membership shall be confined to any person 
who is: 

(7) employed by any instrumentality or 
authority whether corporate or 
unincorporate acting under the control of 
or for or on behalf of or in the interest of 
the State of Western Australia: and 

Subclause (6) of that rule is a limiting provision. It is 
in the following terms: 

Provided that the following persons shall not be 
eligible for membership. Persons who are 
employed by an employer bound by an award 
made or an industrial agreement registered under 
the Industrial Relations Act 1979 and in force on 1 
March 1985, and to which an organisation of 
employees registered under the aforementioned 
Act other than The Civil Service Association of 
Western Australia Incorporated is party, in the 
callings which on 1 March 1985 were mentioned in 
any such award or agreement or in a classification, 
not specifically mentioned in the award or 
agreement as at 1 March 1985 the duties of which 
are the same or substantially similar to any 
classification which was so mentioned. 

The attention of the Commission was also directed to 
the terms and conditions of the Public Authorities 
Salaries Award 1986. Clause 3. — Scope of that award 
states— 

This award shall apply to all Government 
Officers eligible for membership of The Civil 
Service Association of Western Australia Inc. 
employed by the Public Authorities listed in 
Schedule A, except for those officers specified in 
Schedule B, or officers whose salaries or salary 
ranges are determined or recommended pursuant 
to the Salaries and Allowances Act 1975, and who 
do not occupy offices for which the remuneration is 
determined by an Act of Parliament, or is 
determined or to be determined by the Governor 
pursuant to the provisions of any Act of 
Parliament. 

The term of this award, which replaces various 
Salaried Awards or Agreements or clauses of Awards or 
Agreements, was for a period of three years 
commencing on 1 November 1985. 

The main thrust of the objector's submission did not 
in fact go to constitutional coverage but to the nature of 
the work required to be done and to the preferences of 
those likely to be affected so far as membership of an 
industrial organisation is concerned. There was also 
reference to a review of the operations of the Perth 
Theatre Trust and possible consequences. 
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Having regard for all before me, and particularly so 
far as it goes to the detail on constitutional rights, 
existing industrial coverage and the work in question. I 
have concluded that the CSA has not established the 
grounds on which it makes its objection. The applicant 
union's constitution does enable it to enrol persons who 
carry out the work in question. Further, having regard 
for the existing provisions of Award No. A9 of 1983, 
including the specification of supervision in the 
classification of Head Booking Clerk, and the 
competing claim of the CSA. I have concluded that 
there is no good reason to conclude that the application 
is not proper or not open to the applicant union to make. 
And finally I am not convinced that the progression of 
this claim would be contrary to the objects of the 
Industrial Relations Act 1979 in the manner 
suggested. 

The objection of the CSA is not sustained. 

It remains to deal with the application on merit and 
with regard for the Wage Fixing Principles. I have no 
doubt on the submissions and on the evidence before 
me that the work in question is significant such as to 
warrant a new classification in the terms proposed. 
Further 1 am satisfied that the rate proposed, being 
relative to other positions of authority covered by the 
award is appropriate in the circumstances. 

An Order will issue varying Award No. A9 of 1983 in 
those terms with a providing term taking account of the 
Order of the Commission in Court Session in Matter 
No. C330 of 1989. 

Appearances: Mr H. Bluck, and with him Mr W. 
Holden, appeared for the applicant. 

MrT.O. Adams appeared for the respondent. 

Ms AC. Lloyd appeared for The Civil Service 
Association of Western Australia Incorporated. 

WESTERN AUSTRALIAN 
. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Theatrical and Amusement 

Employees Association (Union of Employees) 
and 

Perth Theatre Trust 
and 

The Civil Service Association of 
Western Australia Incorporated, objector. 

No. 418 of 1989. 
COMMISSIONER S.A. KENNEDY 

4th day of September 1989. 

Order. 
HAVING heard Mr H. Bluck. and with him Mr W. 
Holden on behalf of the applicant, Mr TO. Adams on 
behalf of the respondent and Ms A.C. Lloyd on behalf 
of The Civil Service Association of Western Australia 
Incorporated, now therefore I the undersigned 
pursuant to the powers conferred by the Industrial 
Relations Act 1979, do hereby order— 

That the Theatrical Employees (Perth Theatre 
Trust) Award No. A9 of 1983 as amended shall be 
further amended in accordance with the following 
schedule with effect from the beginning of the first 
pay period commencing on or after the 7th day of 
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March 1989 and provided that the terms of the 
Order in Matter No. C330 of 1989 shall be deemed 
to apply to these classifications with effect on the 
operative date prescribed therein. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 
Clause 5. — Rates of Pay: Delete subclause (8) and 

insert the following in lieu— 
(8) Front of House 

(a) Senior Booking Office Supervisor 
(36 hours) 370.00 380.00 

(b) Head Booking Clerk (i.e. one who 
supervises the staff) (36 hours) 345.10 355.10 

(c) Booking Clerk (including party 
bookings) (36 hours) 322.20 332.20 

(d) Ticket Seller (36 hours) 282.10 292.10 
(O Programme/concession sellers/ 

ushers/ticket takers/cloakroom 
attendant 275.60 285.60 

Booking clerks and ticket sellers shall not be 
held responsible for cash shortages when they are 
instructed to allow another employee (including 
the manager of the venue) access to their cash or 
tickets during a selling period. 

AWARDS/AGREEMENTS — 
Second tier/wage fixing 
principles — Orders — 

CHILD CARE CENTRES 
(CHILD CARE WORKERS) AWARD 

No. A4 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Catherine McAuley Day Care Centre 
and Others. 

No. 1023 of 1987. 
COMMISSIONER J.A. NEGUS. 

31st day of July 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Child Care Centres (Child Care 
Workers) Award 1984 No. A4 of 1983 as amended, 
be further amended in accordance with the 
following Schedule and that such amendment 
shall have effect from the beginning of the first pay 
period commencing on or after 1 November 1988 
except as otherwise specified therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

69 W.A.I.G. 

Schedule. 
Clause 11. — Salaries: Delete this clause and insert 

the following in lieu: 
The minimum rates per annum payable to 

employees under this award shall be as follows: 
(1) Child Care Workers: 

Column A Column B Column C 
s s s 

First year of experience 15859 16 176 17015 
Second year of experience 17 695 18 049 18 925 
Third year of experience 18 709 19 083 19 979 

The rates of wage prescribed in Column 
A shall operate on and from 30 September 
1988. 

The rates of wage prescribed in Column 
B shall operate from the beginning of the 
first pay period to commence on or after 30 
December 1988. 

The rates of wage prescribed in Column 
C shall operate on and from 30 March 
1989. 

(2) For the purpose of adjustment and 
payment the weekly salary shall be calculated 
as one-fifty-second and one-sixth of the 
annual salary, the fortnightly salary as one- 
twenty-sixth and one-twelfth of the annual 
salary and the monthly salary as one-twelfth 
of the annual salary. 

(3) Progression along the salary scale shall 
be by annual increment, and shall be 
dependent upon satisfactory service, provided 
that an employee shall be required to 
complete a full year from the commencement 
of appointment before being eligible for the 
next annual increment. 

CHILD CARE CENTRES 
(PRE SCHOOL TEACHERS') AWARD 

No. A3 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital Service and 

Miscellaneous WA Branch 
and 

Catherine McAuley Day Care Centre 
and Others. 

No. 1024 of 1987. 
COMMISSIONER J.A. NEGUS. 

31st day of July 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Child Care (Pre-School Teachers') 
Award 1983, No. A3 of 1983 as amended, be further 
amended in accordance with the following 
schedule and that such amendment shall have 
effect from the beginning of the first pay period 
commencing on or after 1 November 1988 except as 
otherwise specified therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



Schedule. 
Clause 9. — Salaries: Delete this clause and insert the 

following in lieu: 

9. — Salaries. 
The following salary scales shall be paid to 

teachers according to qualifications, experience 
and position. 

(1) Salaries per annum: 
Scale A Scale B 

$ $ 
18 506 — (A) 
18 876 — (B) 
19 768 — (C) 
20 666 22 156 (A) 
21 079 22 599 (B) 
22 105 23 564 (C) 
21 859 23 600 (A) 
22 296 24 072 (B) 
23 255 25 066 (C) 
23 051 25 038 (A) 
23 512 25 539 (B) 
24 495 26 562 (C) 
24 232 26 479 (A) 
24 717 27 009 (B) 
25 723 28 060 (C) 
25 413 27 926 (A) 
25 921 28 485 (B) 
26 952 29 565 (C) 
26 599 29 175 (A) 
27 131 29 759 (B) 
28 185 30 864 (C) 
27 333 30 419 (A) 
27 880 31 027 (B) 
28 948 32 158 (C) 
28 014 31 680 (A) 
28 574 32 314 (B) 
29 657 33 469 (C) 

The rates prescribed in Column (A) shall 
operate on and from 30 September 1988. 

The rates of wage prescribed in Column (B) 
shall operate from the beginning of the first 
pay period to commence on or after 30 
December 1988. 

The rates of wage prescribed in Column (C) 
shall operate on and from 30 March 1989. 

(i) A teacher who has successfully completed a 
minimum of two years' full-time tertiary 
training as a student at a teachers' college 
approved by the Pre-School Board shall be 
paid according to Scale "A" commencing at 
Grade 1 and may proceed to Grade 8. 

(ii) A teacher who has successfully completed a 
minimum of three years' full-time tertiary 
training as a student at an educational 
establishment approved by the Pre-School 
Board shall be paid according to Scale "A" 
commencing at Grade 2 and may proceed to 
Grade 9 

(iii) A two year trained teacher who obtains the 
qualifications of a three year trained teacher 
or who is deemed by the Pre-School Board to 
be a three year trained teacher, shall advance 
one increment and may proceed to Grade 9 on 
Scale "A". 

(iv) Teachers who qualify for payment under Scale 
"A" but who have such additional 
qualifications as may be approved by the Pre- 
School Board shall, instead of.the rates 
prescribed in Scale "A", be paid the rates 
prescribed in Scale "B". 

(v) Progression along the salary scales shall be by 
annual increment and shall depend upon 
satisfactory service, provided that a teacher 
shall be required to complete a full teaching 
year from the commencement of his/her 
appointment before being eligible for the next 
annual increment. 

(vi) Teachers who qualify by way of additional 
qualifications to transfer from one scale to 
another shall be paid the salary on the new 
scale for that grade applying to the salary on 
the old scale. 

(vii) Teachers changing employment shall do so 
without any reduction in grade and continue 
to progress through the salary scale by annual 
increment. 

(2) A relieving teacher shall be paid the 
appropriate salary , for a teacher plus a salary 
loading of 27 per cent. 

(3) For the purpose of adjustment and payment 
the weekly salary shall be calculated as one fifty- 
second and one sixth of the annual salary, the 
fortnightly salary as one twenty-sixth and one 
twelfth of the annual salary and the monthly 
salary, as one twelfth of the annual salary. 

(4) Teachers transferring between employers 
shall retain their position on the incremental scale 
and continue to progress through the scale by 
annual increment. On ceasing employment with 
an employer the employee shall be given written 
notice of her incremental increase date to be 
passed on to the next employer. 

CLEANERS AND CARETAKERS 
AWARD No. 12 of 1969 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Coca Cola Bottlers and Others 
No. 1027 of 1987. 

COMMISSIONER J.A. NEGUS. 
31st day of July 1989. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
applicant and Mr J. Uphill on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Cleaners and Caretakers Award 1969, 
No. 12 of 1969 as amended, be further amended in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after 1 
November 1988 except as otherwise specified 
therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Grade 1 

Grade 2 

Grade 3 

Grade 4 

Grade 5 

Grade 6 

Grade 7 

Grade 8 

Grade 9 
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Schedule. 
Clause 22. — Wages: Delete this clause and insert the 

following in lieu: 

22.—Wages. 
(1) The minimum total rate of wage payable 

under this award shall be as follows: 
(a) Adult Workers: 

Column Column Column Column 
A B C D 
S S S S 

Cleaner 285.90 291.60 297.30 307.30 
Caretaker 301.40 307.40 313.50 323.50 
Watchman 283.70 289.40 295.00 305.00 
Watchman (Mobile) 298.70 304.70 310.60 320.60 
Watchman/Cleaner 284.70 290.40 2%. 10 306.10 
Window Cleaner 291.10 296.90 302.70 312.70 
Lilt Attendant 281.60 287.20 292.90 302.90 
Attendant 277.50 283.10 288.60 298.60 
Female Lavatory 
Attendant 284.10 289.80 295.50 305.50 

(2) Junior Workers: Junior workers shall be 
paid the prescribed percentage of the adult 
rates for the class of work on which they are 
engaged: 

% 
Under 16 years of age 40 
16 to 17 years of age 50 
17 to 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(2) Casual Workers: A casual worker shall 
be paid 20 per cent of the ordinary rate in 
addition to the ordinary rate for the calling in 
which he or she is employed with a minimum 
engagement of two hours to be worked in a 
continuous shift. 

(3) Leading Hands: Any worker in charge 
of other workers shall be paid in addition to 
the appropriate wage prescribed, the 
following: 

Column Column Column 
ABC 

Rate Rate Rate 
per week per week per week 

s s s 
(a) if placed in charge of not 

less than three and not 
more than six other 
workers . 7.40 7.50 7.70 

(h) if placed in charge of not 
less than six and not more 
than 10 other workers 13.20 13.50 13.70 

(c) if placed in charge of not 
less than 10 and not more 
than 15 other employees 16.50 16.80 17.20 

(d) if placed in charge of not 
less than 15 and not more 
than 20 other employees 19.90 20.30 20.70 

(e) if placed in charge of 
more than 20 other 
employees 25.80 26.30 26.80 

(4) The hourly rate shall be calculated by 
dividing the weekly rate herein expressed by 
38. 

The rates of wage prescribed in Column A 
shall operate on and from 30 September 
1988. 

The rates of wage prescribed in Column B 
shall operate from the beginning of the first 
pay period to commence on or after 1 
November 1988. 

The rates of wage prescribed in Column C 
shall operate on and from 1 January 1989. 

The rates of wage prescribed in Column D 
shall operate on and from 30 March 1989. 

No. 5 of 1975 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia. Hospital, Service and Miscellaneous 

WA Branch 
and 

Kings Parking Co (WA) Pty Ltd 
and Others. 

No. 1028 of 1987. 
COMMISSIONER J.A. NEGUS. 

31st day of July 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Cleaners and Caretakers (Car and 
Caravan Parks) Award 1975, No. 5 of 1975 as 
amended, be further amended in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 1 November 1988 
except as otherwise specified therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 24. — Wages: Delete this clause and insert the 

following in lieu: 

24. Wages. 
The minimum rate of wage payable under this 

award shall be as follows: 
(1) Adult Workers: 

Column Column Column Column 
A B C D 

Rate Rate Rate Rate 
per week per week per week per week 

S S S S 
Caretaker 301.40 307.40 313.50 323.50 
Cleaner 285.90 291.60 297.30 307.30 
Watchman 283.70 289.40 295.00 305.00 
Parking Attendant 281.60 287.20 292.90 302.90 

(2) Junior Workers: Junior workers shall be 
paid the following percentage of the adult rate 
for the class of work on which they are 
engaged: 

% 
Under 17 years of age 50 
At 17 years and under 18 years 
of age 60 
At 18 years and under 19 years 
of age 70 
At 19 years and under 20 years 
of age 80 
At 20 years and under 21 years 
of age 90 

(3) Casual Workers: A casual worker shall 
be paid 20 per cent of the ordinary rate in 
addition to the ordinary rate for the calling in 
which he or she is employed. 
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(4) Leading Hands: Any worker in charge 
of other workers shall be paid in addition to 
the appropriate wage prescribed, the 
following: 

Column Column Column 
ABC 

Rate Rate Rate 
per week per week per week 

s s s 
if placed in charge of not 
less than three and not 
more than six other 
employees 7.40 7.50 7.70 
if placed in charge of 
more than six and not 
more than 10 other 
employees 13.20 13.50 13.70 
if placed in charge of 
more than 30 and not 
more than 15 other 
employees 16.50 16.80 17.20 
if placed in charge of 
more than 15 and not 
more than 20 other 
employees 19.90 20.30 20.70 
if placed in charge of 
more than 20 other 
employees 25.80 26.30 26.80 

(5) The hourly rate shall be calculated by 
dividing the weekly rate herein expressed by 
38. 

The rates of wage prescribed in Column A 
shall operate on and from 30 September 
1988. 

The rates of wage prescribed in Column B 
shall operate from the beginning of the first 
pay period to commence on or after 1 
November 1988. 

The rates of wage prescribed in Column C 
shall operate on and from 1 January 1989. 

The rates of wage prescribed in Column D 
shall operate on and from 30 March 1989. 

CLEANERS (GENERAL AND WINDOW) 
CONTRACTORS AWARD No. 3 of 1968 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Kleenplane Cleaning Service and Others. 
No. 1029 of 1987. 

COMMISSIONER J.A. NEGUS. 
31st day of July 1989. 

Order. 
HAVING heard Ms M. Mayman on behalf of the 
applicant and Mr J. Uphill on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Cleaners (General and Window) 
Contractors Award No. 3 of 1968 as amended, be 
further amended in accordance with the following 
schedule and that such amendment shall have 
effect from the beginning of the first pay period 
commencing on or after 1 November 1988 except as 
otherwise specified therein. 

(Sgd.) JA. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
Clause 20. — Wages: Delete this clause and insert the 

following in lieu: 

20.—Wages. 
The minimum total rate of wage payable to 

employees covered by this award shall be: 
(1) Adull Employees: 

Column Column Column 
A B C 

Rate Rate Rate 
per week per week per week 

s s s 
(a) Cleaner 285.80 297.20 307.20 

Window Cleaner 291.00 302.60 312.60 
Column Column Column 
ABC 

Rate Rate Rate 
per hour per hour per hour 

s s s 
(b) Casual Employees: 

Cleaner 9.0253 9.3853 9.7011 
Window Cleaner 9.1895 9.5558 9.8716 

(2) Junior Employees: The minimum rate of 
wage payable to junior employees engaged in a 
classification prescribed by subclause (1) of this 
clause shall be the percentage of the prescribed 
wage for an adult cleaner, as follows: 

% 
Under 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(3) Leading Hands: Any full-time employee 
placed in charge of other employees shall be paid, 
in addition to the appropriate wage prescribed, the 
following: 

Column Column 
A B 

Rate Rate 
per week per week 

S 5 
(a) if placed in charge 

of less than three 
and not more than 
six other employees 7.40 7.70 

(b) if placed in charge 
of more than six 
and not more than 
10 other employees 13.20 *13.70 

(c) if placed in charge 
of more than 10 
and not more than 
15 other employees 16.50 17.20 

(d) if placed in charge 
of more than 15 
and not more than 
20 other employees 19.90 20.70 

(e) if placed in charge 
of more than 20 
other employees 25.80 26.80 

Part-time and casual employees shall be 
paid that portion of the amounts specified 
above, as to the number of hours worked each 
week bear to 38. 

The rates of wage prescribed in Column A 
shall operate on and from 30 September 
1988. 

The rates of wage prescribed in Column B 
shall operate from the beginning of the first 
pay period to commence on or after 19 
October 1988. 

The rates of wage prescribed in Column C 
shall operate on and from 30 March 1989. * 
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(a) 

(b) 

(c) 

(d> 

(c) 
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MEAT INDUSTRY (STATE) AWARD 
No. R9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Branch Australasian 

Meat Industry Employees' Union, 
Industrial Union of Workers Perth 

and 
Aylesbury Holdings Pty Ltd, trading as 

Preston River Abattoir. 
No. 761 of 1989, 

COMMISSIONER C.B. PARKS. 
18th day of August 1989. 

Order. 
HAVING heard Mr R. Farrell on behalf of the applicant 
and Mr B. Williams on behalf of the respondent and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and being satisfied that the State Wage Principles 
enunciated by the Commission in Court Session in 
General Order No. 730 of 1988 on 9 September 1988 
have been complied with, hereby makes an Order in the 
terms of the attached schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. —Title. 

This Order will be known as the "Preston River 
Abattoir four per cent Second Tier Order". 

2. — Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Guaranteed Overtally (Slaughtermen). 
6. Payment of Wages. 
7. Agreed Restructuring and Efficiencies. 
8. Second Tier Wage Increase. 
9. Operative Date. 

3. — Scope. 
This Order applies to employees who are or are 

eligible to be members of the union and who are 
employed by Aylesbury Holdings Pty Ltd. trading as 
Preston River Abattoir. 

4. — Award Superseded. 
The Meat Industry (State) Award No. R9 of 1979 as 

varied governs the conditions of employees employed 
by Aylesbury Holdings Pty Ltd, trading as Preston 
River Abattoir save and except where the provisions of 
that award are inconsistent with any terms of this order 
in which case the terms of this order prevail. 

5. — Guaranteed Overtally (Slaughterman). 
(1) Slaughtermen shall process a daily minimum of 

18 mutton carcases overtally per man per day where 
reasonable overtally is available to be worked. 

(2) Notwithstanding subclause 5(1), a slaughterman 
shall not be required to work more than 10 ordinary 
working hours as defined in Clause 11(1) of the 
award. 
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(3) Subclause 5(1) does not require an employer to 
pay slaughtermen for the minimum overtally amount 
prescribed by this subclause on a given day where less 
than that amount is processed on that day. 

(4) This clause shall not apply when it is shown that 
the slaughtering system is not 100 per cent efficient due 
to: 

(a) the level of performance of any mechanical 
aids; 

(b) the level of manning; or 
(c) the level of competence of the employees. 

6. — Payment of Wages. 
(1) The company shall pay employees either by 

cheque or credit transfer in accordance with individual 
employee choice. 

(2) Where an employee elects to be paid by credit 
transfer: 

(a) the employee's wage shall be paid to the 
specific bank, building society or credit union 
account of the employee's choice; 

(b) the account shall be in the name of the 
employee; 

(c) the employee shall provide the necessary 
details of the account to the company; and 

(d) the day that the credit transfer is credited to the 
employee's account shall be deemed to be the 
day of payment for the purposes of subclause 
32(11) of the award. 

(3) Notwithstanding Clause 32(15) of the award, 
each employee shall receive a pay slip on each date of 
payment which shall show; 

(a) the full legal name of the employer; 
(b) the name of the employee; 
(c) the period of service; 
(d) the ordinary time worked; 
(e) the overtime or overtally v/orked; 
(0 any other penalties and 
(g) any deductions 

7. — Agreed Restructuring and Efficiencies. 
Further agreed restructurings and efficiencies have 

been filed with the Commission and remain 
confidential between the parties. 

8. — Second Tier Wage Increase. 
The employees who are employed in a classification 

covered by Clause 9 of the Award shall, 
notwithstanding the provisions of that clause, have 
their actual rates of pay increased by four per cent. 

9. — Operative Date. 
This Order will apply from the beginning of the first 

pay period commencing on or after the date of this 
Order. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Branch Australasian 

Meat Industry Employees' Union, 
Industrial Union of Workers Perth 

and 
Windsor Foods Pty Ltd. 

No. 1908 of 1989. 
COMMISSIONER C.B. PARKS. 

18th day of August 1989. 

Order. 
HAVING heard Mr R. Farrell on behalf of the applicant 
and Mr B. Williams on behalf of the respondent and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and having satisfied itself that the requirements of the 
State Wage Principles enunciated by the Commission 
in Court Session in General Order No. 730 of 1988 on 9 
September 1988 have been complied with, makes an 
Order in the terms of the attached schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. —Title. 

This Order will be known as the "Windsor Foods four 
per cent Second Tier Order". 

2. — Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Payment of Wages. 
6. Hours. 
7. Meal Breaks. 
8. Agreed Restructuring and Efficiencies. 
9. Second Tier Wage Increase. 

10. Operative Date. 

3. — Scope. 
This Order applies to employees who are or are 

eligible to be members of the union and who are 
employed by Windsor Foods Pty Ltd. 

4. — Award Superseded. 
The Meat Industry (State) Award No. R9 of 1979 as 

varied governs the conditions of employees employed 
by Windsor Foods Pty Ltd save and except where the 
provisions of that award are inconsistent with any terms 
of this order in which case the terms of this order 
prevail. 

5. — Payment of Wages. 
(1) The company shall pay employees either by 

cheque or credit transfer in accordance with individual 
employee choice. 

(2) Where an employee elects to be paid by credit 
transfer: 

(a) the employee's wage shall be paid to the 
specific bank, building society or credit union 
account of the employee's choice; 

(b) the account shall be in the nanie of the 
employee; 

(c) the employee shall provide the necessary 
details of the account to the company; and 

(d) the day that the credit transfer is credited to the 
employee's account shall be deemed to be the 
day of payment for the purposes of subclause 
32(11) of the award. 

(3) Notwithstanding Clause 32(15) of the award, 
each employee shall receive a pay slip on each date of 
payment which shall show: 

(a) the full legal name of the employer; 
(b) the name of the employee; 
(c) the period of service; 
(d) the ordinary time worked; 
(e) the overtime or overtally worked; 
(f) any other penalties; 
(g) any deductions and 
(h) number of accrued rostered days off. 

6. — Hours. 
Notwithstanding the provisions of Order No. C268 of 

1987 — "Meat Industry Windsor Foods Pty Ltd (38 
Hour Week) Order 1987", rostered days off will be taken 
at the discretion of the company either separately, 
together or in conjunction with annual leave, 
provided: 

(1) employees are given one week's notice of the 
rostered day off where possible and, in any 
case, not less than 36 hours notice; 

(2) rostered days off are scheduled for either a 
Friday or a Monday where possible; 

(3) where possible, employees are able to use a 
rostered day off for personal business, 
provided that, where possible, the employee 
gives the company not less than 24 hours 
notice; 

(4) rostered days off shall not be taken during the 
notice period prescribed by Clause 7. — 
Contract of Service of the award. 

7. — Meal Breaks. 
A maximum of six hours may be worked before a 

meal break is allowed where there is agreement between 
the employer and the employee. 

8. — Agreed Restructuring and Efficiencies. 
Further agreed restructurings and efficiencies have 

been filed with the Commission and remain 
confidential between the parties. 

9. — Second Tier Wage Increase. 
The employees who are employed in a classification 

covered by Clause 9 of the Award shall, 
notwithstanding the provisions of that clause, have 
their actual rates of pay increased by four per cent. 

10. — Operative Date. 
This Order will apply from the beginning of the first 

pay period commencing on or after the date of this 
Order. 
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SALARIED OFFICERS OF THE UNIVERSITY OF 
WESTERN AUSTRALIA AWARD No. 16 of 1977; 

UNIVERSITY OF WESTERN AUSTRALIA 
RESEARCH GRANT SALARIED STAFF 

AWARD No. C1237 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation of Awards. 

The University Salaried Officers' Association 
of Western Australia (Union of Workers) 

and 
The University of Western Australia. 

Nos. PSA2331 of 1987 and 2333 of 1987. 
Salaried Officers University Administration 

COMMISSIONER G.L. FIELDING. 
24th day of June 1988. 

Salary rates — increased by four per cent — Second Tier 
Wage Adjustment Principle — Restructuring and 
Efficiency Principle — by consent — Awards 
varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, taken from the transcript as edited by 
the Commissioner) 

THE COMMISSIONER: These are two applications to 
increase the salaries for non-academic staff employed 
by the University of We stern Australia. One is to amend 
the Salaried Officers of the University of Western 
Australia Award 1978 and the other is to amend the 
University of Western Australia Research Grant 
Salaried Staff Award of 1983. Both applications seek, in 
essence, to increase the salary rates prescribed in those 
Awards by something slightly less than four per cent. 
That increase is made purportedly, pursuant to the 
Second Tier of the Wage Adjustment Principle which, 
of course, must be read in conjunction with the 
Restmcturing and Efficiency Principle. 

Those Principles together require that the parties 
examine ways and means of bringing about greater 
efficiencies within the enterprise, in this case the 
University of Western Australia, as a trade-off for the 
second tier increase. The parties say that they have met 
those requirements. They have indicated, both in the 
course of these proceedings and earlier in conference 
before me, that they have conferred over a long period 
in an endeavour to see that the Principles are met. They 
have lodged with the Commission a memorandum of 
an agreement reached in the process. It sets out a 
number of changes made or to be made, apparently in 
the name of efficiency and/or restructuring, and the 
supposed cost savings which would result therefrom. 

Some of the changes outlined in the memorandum 
are changes of the kind which have now become 
familiar in cases involving second tier adjustments for 
the public sector. They include salary payment by direct 
credit transfer, the discontinuance of payment of pro 
rata annual leave loading on resignation, and 
restrictions on the practice of accumulating long service 
leave. As well, there is to be a spread in the ordinary 
hours which will have a resultant effect of reducing 
overtime penalties in the University. The parties, in 
addition, have undertaken to look into and inquire into 
ways and means of making savings in the promotion 
and classification appeal systems. 

All those matters together amount to something near 
4.5 per cent of the overall savings to the University as a 
result ofthis package. In that context they are small and 
do not bear any further comment. 

The biggest savings are said to be in a review of the 
staff and manning levels, a review of the introduction of 
a performance management system, and a change in 
the staffing profile. Those three matters together 
represent something like 50 per cent of the savings. 

The new staff profile, with some exceptions, proposes 
to abolish fixed term appointments and increases the 
proportion of both the permanent and temporary 
officers by 10 per cent in place of the 20 per cent who 
were once fixed term. The savings which flow from that 
are clear enough. I do not propose to say any more about 
it since I think it should be clear to anybody who knows 
what is proposed that there is potential for savings of 
which the parties have spoken. 

The agreement to introduce a formal performance 
management system is "designed to achieve more 
effective and responsive work performance through 
identification and utilisation of skills, settling of 
mutually agreed goals and objectives, on-going 
appraisal and counselling, training as required within 
limits of available resources and appropriate action to 
deal with unsatisfactory performance which may lead 
to termination of appointment". That jargon when put 
into practice, is said to save the University $150,000. 

In practice, what I understand it all means is that 
there is now apparently a belief that some individuals 
are receiving increments under the salary scales when 
their performance might not be deserving of an 
increase. The University, and I suppose the Association, 
believe that if a proper performance management 
system is introduced those shortcomings will be 
avoided. The University has indicated in material 
supplementary to that contained in the memorandum, 
that it seems that there could be something of the order 
of a 25 per cent reduction in the present level of 
automatic incremental adjustments, with the resultant 
savings flowing from that. 

As well, it is expected that there will be a more positive 
benefit in that the appraisal system will show up 
deficiencies in officers' performances, enabling the 
University to remedy those deficiencies and obtain 
greater efficiencies out of the staff. Hopefully that 
benefit will be real, as the University says it will, 
although, as I have told the parties in conference, I have 
some misgivings about it. 

The remaining large item is the establishment of a 
Functional Review Committee which the University 
suggests will save it in the order of $360,000 which is 
some 30 per cent of the overall savings. It is expected 
that this will result in the University not having to take 
on additional staff which might otherwise have been 
the case and make it easier for the University to 
reorganise positions vacated by staff who leave by 
natural attrition. As I understand it, the University also 
sees that there will be a rationalisation of some of its 
services and an introduction of user pays in some areas. 
The University has suggested, that what it has claimed 
under this heading by way of cost savings, as indeed I 
understand it to be saying in respect of many of the 
other benefits, is conservative. 

My concern has been, and it is still to some extent, 
that what the parties have agreed, or appear to have 
agreed to do is establish a series of committees to 
inquire into ways and means of achieving efficiency 
rather than implementing those ways and means to 
forthwith so as to render the University more efficient 
now. 

The spirit of the Principles is that the changes should 
be real so thatthe efficiencies which the parties speakof 
can be sure to take place, not that they might take place. 
I am still somewhat concerned that some of the 
proposals in that context might be a little too nebulous 
but, at a quite lengthy conference, the University in 
particular answered that by saying that what the parties 
had proposed were in fact real changes. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

If what Mr Clohessy, for the Association, has said in 
the course of these proceedings and In respect of which 
Mr Slater for the University has expressed agreement, it 
seems that there is reason to believe the University has 
taken positive steps to do that which it says it will do. So 
perhaps my concerns about this aspect of the claim are 
greater than they should be. 

My other concern is that on the memorandum filed 
the parties have listed the savings only to the extent of 
the four per cent wage increase being sought. That of 
course is not what the Principles require. The Principles 
do not require that the parties should look to ways and 
means of making enterprises efficient only to the extent 
of the additional costs of the second tier salary 
adjustment. Rather, the spirit if not the letter of the 
Principles, is that they require the parties to look at ways 
and means of making the enterprise efficient, notwith- 
standing that it might bring about savings which exceed 
the cost of the second tier increase. Indeed, in the Public 
Service second tier salary claim, dealt with by the 
Commission some time ago. the perceived benefits to 
the Public Service were somewhat more than the four 
per cent cost of the extra salaries. That does not appear 
to be the case here, although the parties have been at 
pains to indicate that the costs which have been 
attributed to the changed practices are conservative. If 
that is the case then perhaps the Principles have been 
complied with more than I currently think they have 
been. 

The parties, particularly the Respondent, have been 
at pains, both at the conference and again during these 
proceedings to indicate there are no other ways or 
means which they could reasonably adopt at this time 
to render the University more efficient and productive 
than it now is. I must confess to being somewhat 
surprised at that but nonetheless, the Respondent has 
been quite adamant about it. There is no information to 
hand from which I could conclude otherwise. In the 
circumstances, I should say that I am prepared to 
accede to the claim. I do so though on the express 
understanding, and with the assurance from the 
University agent, that the measures it proposes are such 
that increases in efficiency will result and, moreover, 
that the salary adjustments which form the basis of 
these claims will in fact be cost neutral. That was the 
intention of the Commission when it issued the 
Principles on which the parties rely in these proceed- 
ings. It thus behoves the parties, particularly the 
University, to ensure that the measures which they have 
undertaken to implement mean that there will be no 
cost to the University resulting from the salary 
adjustments the subject of these claims, and that the 
changes proposed do In fact take place, without 
reservation, notwithstanding that some of the changes 
have the potential to cause pain for some. 

Appearances; Mr R.W. Clohessy on behalf of the 
Applicant. 

Mr R.I. Slater on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation of an Award. 

The University Salaried Officers' Association 
of Western Australia (Union of Workers) 

and 
University of Western Australia. 

No. PSA2331 of 1987. 
SALARIED OFFICERS OF THE UNIVERSITY OF 

WESTERN AUSTRALIA AWARD No. 16 of 1977. 
Salaried Officers University Administration 

COMMISSIONER G.L. FIELDING. 
24th day of June 1988. 

Order. 
HAVING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr R.J. Slater on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 
having satisfied itself that the terms of the General 
Order of the Commission No. 1195 of 1986, dated 24 
April 1987 have been complied with, and in particular 
the prescription relating to Restructuring and 
Efficiency and Second Tier Wage Adjustments, and by 
consent, hereby orders— 

That the Salaried Officers of the University of 
Western Australia Award No. 16 of 1977 as 
amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on 
or after this day. 

Public Service Arbitrator. 

Schedule. 
1. Clause 13. — Payment ofSalaries, Allowances and 

Overtime: Delete subclause (a) and insert in lieu 
thereof: 

(a) Salaries (including allowances and overtime) 
shall be paid fortnightly by direct electronic 
transfer to the credit of an account nominated 
by the officer at such bank, building society or 
credit union approved by the Vice-Chancel- 
lor. Provided that where such form of payment 
is impractical or where some exceptional 
circumstances exist and by agreement 
between the Vice-Chancellor and the 
Association, payment may be made by 
cheque. 

2. Clause 14. — Hours of Duty: Delete subclauses (a) 
and (b) and insert in lieu thereof: 

(a) Except as provided in subclause (b) of this 
clause or where the working of flexible hours 
under arrangements are approved by the Vice- 
Chancellor is permitted, the normal hours of 
duty shall be 371/2 per week to be worked in one 
period of IVz hours per day (exclusive of meal 
breaks) between the hours of 7.30 a.m. and 6.00 
p.m. Monday to Friday inclusive, except as 
otherwise agreed between the Vice-Chancel- 
lor and the Association from time to time. 

(b) (i) The ordinary hours of duty for super- 
visory staff shall be 38 per week to be 
worked, except the Night Superintend- 
ent and the Cleaning Supervisor, in one 
period not exceeding eight hours per 
day (exclusive of meal breaks) between 
the hours of 7.30 a.m. and 6.00 p.m. 
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Monday to Friday inclusive. The 
ordinary hours of duty for the Night 
Superintendent shall be 4.45 p.m. to 
12.45 a.m. the following morning, 
Monday to Friday inclusive. The 
ordinary hours of duty for the Clean- 
ing Supervisor shall be 6.00 a.m. to 2.30 
p.m. Monday to Friday inclusive. 

(ii) The ordinary hours of duty for 
supervisory staff referred to in sub- 
paragraph (i) of the paragraph shall be 
worked within a 20 day cycle of eight 
hours on the first 19 days in each cycle 
with 0.4 of one hour of each such day 
worked accruing as an entitlement to 
take the twentieth day in each cycle as a 
paid day off as though worked. Prov- 
ided that the officer and the University 
may by agreement substitute the day 
the officer is to take off for another 
day. 

3. Clause 22. — Annual Recreation Leave: After 
paragraph (iv) of subclause (e) add the following: 

(v) Where an officer resigns or whose appoint- 
ment is terminated for reasons other than 
through no fault of the officer the annual 
recreation leave loading shall not be paid for 
any pro-rata period of leave. 

(vi) Where the provisions of subclause (dXii) of 
this clause apply and the officer has been paid 
pro-rata annual recreation leave loading in 
accordance with paragraph (iii) of this sub- 
clause the officer shall also refund such pro- 
rata leave loading payment. 

4. Clause 26. — Long Service Leave: 
(a) Delete subclause (c) and insert in lieu 

thereof: 
(c) (i) an officer shall take long service 

leave accrued in accordance with 
subclauses (a) and (b) of this 
clause at any time within three 
years of the leave becoming due 
between such dates as the Vice- 
Chancellor, after obtaining a 
report from the head of the 
department, may direct or ap- 
prove. Provided that the Vice- 
Chancellor may approve defer- 
ment of taking long service leave 
beyond three years in "exceptional 
circumstances" which shall 
include retirement within five 
years of the date of entitlement; 

(ii) approval to defer the taking of long 
service leave may be withdrawn or 
varied at any time by the Vice- 
Chancellor giving the officer 
notice in writing of the with- 
drawal or variation. 

(b) Delete subparagraph (a) of subclause (f)(i) 
and insert in lieu thereof: 

(a) to an officer who retires at or over the 
age of 55 years or who is retired on the 
grounds of ill health: Provided that no 
payment shall be made for pro-rata 
long service leave unless the officer has 
completed not less than 12 months' 
continuous service before the date of 
retirement; 

(c) After paragraph (iv) of subclause (i) add the 
following: 

(v) subject to subparagraph (vi) below, any 
period of service between the third 

anniversary date of the officer having 
accrued an entitlement to long service 
leave, or a deferred commencing date 
approved by the Vice-Chancellor, 
pursuant to this clause and the date on 
which the officer clears that 
entitlement; 

(vi) any service by an officer between the 
date by which long service leave entitle- 
ments are required to be cleared 
pursuant to subclause (c) of this clause, 
or a deferred commencing date 
approved by the Vice-Chancellor 
pursuant to subclause (c) of this clause 
and the date on which the officer clears 
the entitlement required; 

(vii) any service by an officer who has been 
granted a deferment for the taking of 
long service leave by the Vice- 
Chancellor because of impending 
retirement pursuant to subclause (c) of 
this clause between a deferred com- 
mencing date approved by the Vice- 
Chancellor and the date the officer 
retires or clears a full entitlement to 
long service leave if the officer does not 
retire on the date nominated; 

(viii) any period of service that was taken 
into account in ascertaining the 
amount of a lump sum payment in lieu 
of long service leave. 

5. Schedule A. — Salaries: Delete subclause (a) and 
insert in lieu thereof: 

Schedule A. 
Salaries. 

(a) Subject to the provisions of subclause (b) of 
this clause, the rates of pay for officers not 
covered by Schedule B or Schedule C of this 
Award shall be as follows: 

Salary 
(per annum) 

Level 1 ^ 
Under 17 years 8 852 
17 years 10 346 
18 years 12 067 
19 years 13 967 
20 years 15 684 

Thereafter 
First position 17 230 
Second position 17 848 
Third position 18 464 
Fourth position 19 078 

Fifth position 
Sixth position 
Seventh position 
Eighth position 
Ninth position 

Level 2 
First position 
Second position 
Third position 
Fourth position 
Fifth position 

Level 3 
First position 
Second position 
Third position 
Fourth position 

Level 4 
First position 
Second position 
Third position 

17 230 
17 848 
18 464 
19 078 
QP 
19 694 
20 311 
21 020 
21 511 
22 236 

23 105 
23 771 
24 459 
25 168 
25 897 

26 899 
27 681 
28 485 
29 313 

30 447 
31 335 
32 249 
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Level 5 
First position 
Second position 
Third position 
Fourth position 

Level 6 
First position 
Second position 
Third position 
Fourth position 

Level 7 
First position 
Second position 
Third position 

Level 8 
First position 
Second position 
Third position 

Level 9 
First position 
Second position 
Third position 

Class 1 
Class 2 
Class 3 
Class 4 

Salary 
(per annum) 

34 009 
35 201 
36 436 
37 719 

39 783 
41 185 
42 637 
44 187 

46 564 
48 209 
49 997 

52 906 
54 988 
57 571 

60 797 
62 977 
65 462 
69 220 
72 979 
76 737 
80 495 

6. Salaries — Specified Callings: Delete subclause 
(a) and insert in lieu thereof: 

Schedule B. 
Salaries — Specified Callings. 

An officer who possesses a relevant tertiary level 
qualification or an equivalent approved by the 
Vice-Chancellor and who is appointed to a 
position in the calling of Architect, Engineer, 
Laboratory Technologist, Librarian, Scientific 
Officer, Research Officer, or any other professional 
calling determined by the Vice-Chancellor shall be 
entitled to an annual salary determined in 
accordance with the following: 

Salary 
(per annum) 

Level 2/4 
First position 
Second position 
Third position 
Fourth position 
Fifth position 
Sixth position 

Level 5 
First position 
Second position 
Third position 
Fourth position 

Level 6 
First position 
Second position 
Third position 
Fourth position 

Level 7 
First position 
Second position 
Third position 

Level 8 
First position. 
Second position 
Third position 

23 105 
24 459 
25 897 
27 681 
30 447 
32 249 

34 009 
35 201 
36 436 
37 719 

39 783 
41 185 
42 637 
44 187 

46 564 
48 209 
49 997 

52 906 
54 988 
57 571 

Salary 
(per annum) 

$ 
Level 9 

First position 60 797 
Second position 62 977 
Third position 65 462 

Class 1 69 220 
Class 2 72 979 
Class 3 76 737 
Class 4 80 495 

7. Schedule C. — Salaries — Miscellaneous 
Positions: Delete this Schedule and insert in lieu 
thereof: 

Schedule C. 
Salaries — Miscellaneous Positions. 

1. Book Binders: The rate of pay for officers in 
Book Binder positions shall be as follows: 

Table E3. 
Salary 

(per annum) 
Book Binder ^ 

1st year 19 834 
2nd year 20 094 
3rd year 20 303 

2. Book Sewers: The rate of pay for officers in 
Book Sewer positions shall be as follows: 

Table E4. 
Salary 

(per annum) 
S Book Sewer 

1st year 16 902 
2nd year 17 079 
3rd year 17 262 

3. Multilith Operators: The rate of pay for 
officers in Multilith Operator positions shall 
be as follows: 

Table E5. 
Salary 

(per annum) 

Multilith Operator 
1st year 
2nd year 
3rd year 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation of an Award. 

The University Salaried Officers' Association 
of Western Australia (Union of Workers) 

and 
The University of Western Australia. 

No. PSA2333 of 1987. 
UNIVERSITY OF WESTERN AUSTRALIA 
RESEARCH GRANT SALARIED STAFF AWARD 

CR237 of 1982. 
Salaried Officers University Administration 

COMMISSIONER G.L. FIELDING. 
24th day of June 1988. 

Order 
HAVING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr R.J. Slater on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
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having satisfied itself that the terms of the General 
Order of the Commission No. 1195 of 1986, dated 24 
April 1987 have been complied with, and in particular 
the prescription relating to Restructuring and 
Efficiency and Second Tier Wage Adjustments and by 
consent, hereby orders— 

That the University of Western Australia 
Research Grant Salaried Staff Award CR237 of 
1982 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after this day. 

Public Service Arbitrator. 

Schedule. 
1. Clause 9. — Payment of Salaries, Allowances and 

Overtime: Delete subclause (1) and insert in lieu 
thereof: 

(1) Salaries (including allowances and overtime) 
shall be paid fortnightly by direct electronic 
transfer to the credit of an account nominated 
by the officer at such bank, building society or 
credit union approved by the Vice-Chancel- 
lor. Provided that where such form of payment 
is impractical or where some exceptional 
circumstances exist and by agreement 
between the Vice-Chancellor and the 
Association, payment may be made by 
cheque. 

2. Clause 10. — Hours of Duty: Delete subclause (1) 
and insert in lieu thereof: 

(1) Except where the working of flexible hours 
under arrangements are approved by the Vice- 
Chancellor is permitted, the normal hours of 
duty shall be 37.5 per week to be worked in one 
period of 7.5 hours per day (exclusive of meal 
breaks) between the hours of 7.30 a.m. and 6.00 
p.m. Monday to Friday inclusive, except as 
otherwise agreed between the Vice-Chancel- 
lor and the Association from time to time. 

3. Clause 17. — Annual Recreation Leave: After 
paragraph (c) of subclause (4) add the following: 

(d) Where an officer resigns or whose appoint- 
ment is terminated for reasons other than 
through no fault of the officer the annual 
recreation leave loading shall not be paid for 
any pro-rata period of leave. 

4. Clause 21. — Long Service Leave: 
(a) In subclause (6) delete subparagraph (i) of 

paragraph (a) and insert in lieu thereof: 
(i) To an officer who retires at or over the age 

of 55 years or who is retired on the 
grounds of ill health: Provided that no 
payment shall be made for pro-rata long 
service leave unless the officer has 
completed not less than 12 months" 
continuous service before the date of 
retirement; 

(b) After paragraph (d) of subclause (9) add the 
following: 
(e) Subject to subclause (3) of this clause any 

period of service between the first 
anniversary date of the officer having 
accrued an entitlement to long service 
leave and the date on which the officer 
clears that entitlement; 

(0 Any period of service that was taken into 
account in ascertaining the amount of a 
lump sum payment in lieu of long service 

5. Schedule A. — Salaries: Delete subclause (a) and 
insert in lieu thereof: 

Schedule A. 
Salaries. 

(a) Subject to the provisions of subclause (b) of 
this clause, the rates of pay for officers not 
covered by Schedule B or Schedule C of this 
Award shall be as follows: 

Salary 
(per annum) 

$ 
Level 1 

Under 17 years 8 852 
17 years 10 346 
18 years 12 067 
19 years 13 967 
20 years 15 684 

Thereafter 
First position 
Second position 
Third position 
Fourth position 

Fifth position 
Sixth position 
Seventh position 
Eighth position 
Ninth position 

Level 2 
First position 
Second position 
Third position 
Fourth position 
Fifth position 

Level 3 
First position 
Second position 
Third position 
Fourth position 

Level 4 
First position 
Second position 
Third position 

Level 5 
First position 
Second position 
Third position 
Fourth position 

Level 6 
First position 
Second position 
Third position 
Fourth position 

Level 7 
First position 
Second position 
Third position 

Level 8 
First position 
Second position 
Third position 

Level 9 
First position 
Second position 
Third position 

Class 1 
Class 2 
Class 3 
Class 4 

17 230 
17 848 
18 464 
19 078 
OP 
19 694 
20 311 
21 020 
21 511 
22 236 

23 105 
23 771 
24 459 
25 168 
25 897 

26 899 
27 681 
28 485 
29 313 

30 447 
31 335 
32 249 

34 009 
35 201 
36 436 
37 719 

39 783 
41 185 
42 637 
44 187 

46 564 
48 209 
49 997 

52 906 
54 988 
57 571 

60 797 
62 977 
65 462 
69 220 
72 979 
76 737 
80 495 
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6. Salaries — Specified Callings: Delete subclause 
(a) and insert in lieu thereof: 

Schedule B. 
Salaries — Specified Callings. 

An officer who possesses a relevant tertiary level 
qualification or an equivalent approved by the 
Vice-chancellor and who is appointed to a 
position in the calling of Architect, Engineer, 
Laboratory Technologist, Librarian, Scientific 
Officer, Research Officer, or any other professional 
calling determined by the Vice-Chancellor shall be 
entitled to an annual salary determined in 
accordance with the following: 

Level 2/4 
First position 
Second position 
Third position 
Fourth position 
Fifth position 
Sixth position 

Level 5 
First position 
Second position 
Third position 
Fourth position 

Level 6 
First position 
Second position 
Third position 
Fourth position 

Level 7 
First position 
Second position 
Third position 

Level 8 
First position 
Second position 
Third position 

Level 9 
First position 
Second position 
Third position 

Class 1 
Class 2 
Class 3 
Class 4 

Salary 
(per annum) 

23 105 
24 459 
25 897 
27 681 
30 447 
32 249 

34 009 
35 201 
36 436 
37 719 

39 783 
41 185 
42 637 
44 187 

46 564 
48 209 
49 997 

52 906 
54 988 
57 571 

60 797 
62 977 
65 462 
69 220 
72 979 
76 737 
80 495 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction. Mining and Energy 

Workers* Union of Australia, 
Western Australian Branch 

and 
Civil and Civic Pry Limited and Others. 

- No. 737 of 1988. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21st day of August 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application to 
vary the Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973 by deleting 
subclause (7) of Clause 12. — Annual Leave and 
replacing subclause (7) with a revised and widened 
"definition" of continuous service. 

The respondents and the Confederation of Western 
Australian Industry (Inc) (intervening as a section 50 
party) oppose the application in total. This opposition 
may be shortly stated as the claim being outside the 
Wage Principles of this Commission (68 WAIG 2412) 
and as the award concerned does not form part of the 
awards governing the building industry, conditions 
applying in that industry are not appropriately 
extended to the instant award. The applicant argues to 
the contrary on both issues. 

The Conditions of Employment Principle of the 
Commission's Wage Fixation Principles (supra) 
provides: 

Conditions of Employment. 
Except for the flow-on of recognised standard 

provisions of the Commission, applications for 
changes in conditions other than those provided 
elsewhere in the Principles will be considered in 
light of their cost implications both directly and 
through flow-on and must be processed before the 
Commission in Court Session, (principles page 
21). 

In the present case the applicant basically contends 
that as the Federal National Building Trades 
Construction Award 1975 the State Building Trades 
(Construction) Award and other awards of both 
tribunals have identical or very similar provisions (see 
Transcript page 6) what is sought is merely the 
extension of a "standard" construction work condition 
into the subject award. 

From a consideration of all the material presented, 
the Commission finds that this award applies generally 
to the employment of crane drivers who, no doubt, will 
operate from time to time on building construction 
sites, on other construction sites, or wherever a crane is 
needed. Their employment therefore is not exclusively 
in the building construction industry and the award 
provisions themselves e.g: weekly hire versus daily hire 
in the building construction industry, reflect such a 
difference. 

Further, an examination of the scope clause of the 
instant award shows respondents ranging from 
construction companies, to crane and plant hire 
companies, to what appear to be fabrication 
companies. Finally, the existing award provisions, such 
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as overtime, shift work, sick leave, payment of wages 
and allowance for travelling and employment on 
construction work indicate that the award does not 
mirror the conditions of employment, for example, in 
the State Building Trades (Construction) Award. 

The Commission is, on the material presented, 
therefore unable to conclude that "standard" building 
construction conditions are appropriate f6r inclusion 
in the instant award. The application is accordingly 
dismissed. 

Appearances: Ms B. Love appeared on behalf of the 
applicant. 

Mr M. Beros appeared on behalf of the 
respondents. 

Mr IN. Uphill intervened as a section 50 party. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction. Mining and Energy 

Workers' Union of Australia, 
Western Australian Branch 

and 
Civil and Civic Pty Limited and Others. 

No. 737 of 1988. 
ENGINE DRIVERS (BUILDING AND STEEL ' 

CONSTRUCTION) AWARD No. 20 of 1973. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21st day of August 1989. 

Order. 
HAVING heard Ms B. Love on behalf of the applicant 
and Mr M. Beros on behalf of the respondents and Mr 
J.N. Uphill intervening on behalf of the Confederation 
of Western Australian Industry (Inc), the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Commission pursuant to the powers conferred on it 
under section 27(1) of the Industrial Relations Act 1979, 
and all other powers thereunder, hereby orders: 

That the application be dismissed. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Albany Regional Hospital, Albany 

and Others 
and 

Hospital Salaried Officers Association of 
Western Australia (Union of Workers) 

No. PSA 2277 of 1987. 
HOSPITAL SALARIED OFFICERS AWARD 

No. 39 of 1968. 
COMMISSIONER G.L. FIELDING. 

10th day of July 1989. 

Order. 
HAVING heard Ms S. McGurk on behalf of the 
applicant and Mr J. Kirwan on behalf of the 
respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, and by 
consent, hereby orders— 

That the application be wholly discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
Town of Kalgoorlie. 

No. 1170 of 1988. 
ENGINE DRIVERS (TOWN OF KALGOORLIE) 

AWARD No. 18 of 1979. 
COMMISSIONER J.F. GREGOR. 

5th day of September 1989. 

Order. 
WHEREAS on 10 October 1988 the Commission was 
advised by the Applicant Union that it would ascertain 
whether it intended to proceed with the application; 
and whereas notwithstanding the attempts by the 
Commission to establish the Union's position on a 
number of occasions, the Commission has not been 
advised of the Union's attitude; now therefore the 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon Minister for Police 

No. 323 of 1987. 
POLICE AWARD No. 2 of 1966. 

COMMISSIONER G.L. FIELDING. 
7th day of July 1989. 

Order. 
HAVING heard Mr R. Stirling on behalf of the 
applicant and Mr J. Flood on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by 
consent, doth hereby order— 

That the part of the claim as was adjourned sine 
die on the 23 rd day of September 1987 be wholly 
discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The University Salaried Officers' 
Association of Western Australia 

(Union of Workers) 
and 

Murdoch University. 
No. PSA 268 of 1987. 

SALARIED OFFICERS OF MURDOCH 
UNIVERSITY AWARD No. 16 of 1984. 
COMMISSIONER G.L. FIELDING. 

10th day of July 1989. 

Order. 
HAVING heard Mr N.J. Hodgson on behalf of the 
applicant and Mr J. Miller on behalf of the respondent, 
the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, by consent, hereby 
orders— 

That the application be wholly discontinued. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The University Salaried Officers' 
Association of Western Australia 

(Union of Workers) 
and 

University of Western Australia. 
No. PSA 267 of 1987. 

SALARIED OFFICERS OF THE UNIVERSITY OF 
WESTERN AUSTRALIA AWARD No. 16 of 1977. 

COMMISSIONER G.L. FIELDING. 
10th day of July 1989. 

Order. 
HAVING heard Mr N.J. Hodgson on behalf of the 
applicant and Mr R.L. Slater on behalf of the 
respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, by consent, 
hereby orders— 

That the application be wholly discontinued. 

(Sgd.) G.L. FIELDING, 
Public Service Arbitrator. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. [L.S.] 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The University Salaried Officers' 
Association of Western Australia 

(Union of Workers) 
and 

University of Western Australia. 
No. PSA 2174 of 1987. 

SALARIED OFFICERS OF THE UNIVERSITY OF 
WESTERN AUSTRALIA AWARD No. 16 of 1977. 

COMMISSIONER G.L. FIELDING. 
10th day of July 1989. 

Order. 
HAVING heard Mr N.J. Hodgson on behalf of the 
applicant and Mr R.L. Slater on behalf of the 
respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, by consent, 
hereby orders— 

That the application be withdrawn by leave. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

NOTICES — 
Award/Agreement — Matters — 

Application No. 2225 of 1989 
APPLICATION FOR VARIATION OF AWARD 
TITLED "BRICK. MANUFACTURING AWARD 

No. 19 of 1979" 
NOTICE is given that an application has been made to 
the Commission by Prestige Brick under the Industrial 
Relations Act 1979 for a variation of the above award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

Add to this award an Appendix containing the 
following: 

1. — Scope. 
The provisions of this Appendix shall apply only 

to those workers employed at Prestige Brick and 
engaged in the callings referred to herein. 

5. — Wages. 
Callings referred to: 
Machine Attendant Grade 1. 
Machine Attendant Grade 2. 
Fork Lift Driver. 
Front End Loader (over 130 bhp). 
All Others. 

A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

REGISTRAR. 
11th day of September 1989. 
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Application No. 2222 of 1989. 
APPLICATION FOR VARIATION OF AN AWARD 

TITLED "CLUB WORKERS AWARD 
No. 12 of 1976" 

NOTICE is given than an application has been made to 
the Commission by the Kalamunda Club Inc and 
Others under the Industrial Relations Act 1979 for 
variation of the above Award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

Clause 4.—Scope: delete this clause and insert in 
lieu: 

4.—Scope. 
This award shall apply to all workers employed 

in the callings described in Clause 21.—Wages of 
this award in any club licensed to sell liquor 
pursuant to the Liquor Licensing Act 1988. 

A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

Registrar. 
7th day of September 1989. 

Application No. A19 of 1989 
APPLICATION FOR AN AWARD ENTITLED 

"CSBP AND FARMERS AWARD 1989" 
NOTICE is given that an application has been made to 
the Commission by CSBP and Farmers Ltd and 
Australian Gold Re-Agents Pty Ltd under the 
Industrial Relations Act 1979 for the above award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

3. — Area and Scope. 
(1) This award shall apply to the employees 

referred to in Clause 9. — Wages employed by 
CSBP and Farmers Ltd. Western Australia and 
Australian Gold Re-Agents Pty; and the 
respondent unions. 

(2) This award shall replace the 
Superphosphate and Chemical Employees Award 
No. A15 of 1986 as amended, the Building Trades 
Award No. 31 of 1966 as amended and 
consolidated, the Metal Trades (General) Award 
No. 13 of 1965 as amended and consolidated, the 
Engine Drivers (General) Award No. 21A of 1977 
as amended and consolidated, in so far as those 
awards applied to employees referred to in 
subclause (1) of this clause. 

(3) The respondent unions are as follows: 
(a) Amalgamated Metal Workers and 

Shipwrights Union of Western 
Australia. 

(b) Australasian Society of Engineers, 
Moulders and Foundry Workers, 
Industrial Union of Workers, Western 
Australian Branch. 

(c) The Construction, Mining and Energy- 
Workers Union of Australia — Western 
Australian Branch. 

(f) The Operative Painters and Decorators 
Union of Australia, West Australian 
Branch. Union of Workers. 

(g) The Plumbers and Gasfitters Employee's 
Union of Australia, West Australian 
Branch. Industrial Union of Workers. 

(4) Except as provided in Clause 43, this award 
shall also replace all agreements between the 
employer and the respondent unions, whether the 
agreements are registered in the Commission or 
unregistered agreements. 

9. — Wages. 
Classifications referred to in this clause: 
Production and Maintenance Workers 

Group one to eight. 
Maintenance Trades 

Group one to five. 
A copy of the proposed award may be inspected at my 

office at 815 Hay Street, Perth. 

REGISTRAR. 

Application No. A20 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT SCHOOLS MAINTENANCE 

EMPLOYEES AWARD 1989". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers Union of Australia, Hospital, Service and 
Miscellaneous. WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

This award replaces the Gardeners (Government) 
Award No. 16 of 1983 and Cleaners and Caretakers 
(Government) Award No. 32 of 1975 insofar as those 
awards relate to the Ministry of Education. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply throughout the State of 

Western Australia to buildings and grounds 
maintenance employees employed by the Ministry 
of Education including the callings of cleaning, 
cleaning supervision and training, gardening, 
gardening supervision and training, horticulture, 
horticultural training, handyperson, school pool 
maintenance, caretaking and Home Economics 
Assistant. 

A copy of the proposed Award may be inspected at 
my office at 815 Hay Street, Perth. 

Registrar. 
13th day of September 1989. 

(d) Electrical Trades Union of Workers of 
Australia (Western Australian Branch), 
Perth. 

(e) The Federated Miscellaneous Workers 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch. 
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Application No. 2177 of 1989 
APPLICATION FOR VARIATION OF AWARD 
TITLED "HOTEL AND TAVERN WORKERS 

AWARD No. 31 of 1977". 
NOTICE is given that an application has been made to 
the Commission by The Western Australian Hotels 
Association Incorporated (Union of Employers) under 
the Industrial Relations Act 1979 for a variation of the 
above award. 

As far as relevant, those parts of the proposed av/ard 
which relate to area of operation or scope are published 
hereunder. 

Clause 4. — Scope: Delete this clause and insert in 
lieu: 

4. — Scope. 
This award shall apply to all workers employed 

in the callings described in Clause 21. — Wages of 
this award, in any establishment, or part thereof, 
licensed pursuant to the Liquor Licensing Act 
1988, with a Hotel Licence, Hotel Restricted 
Licence, Tavern Licence, or a Special Facility 
Licence. Provided that this award shall not apply to 
those areas or facilities described in section 46(5) — 
but excluding those areas or facilities described in 
paragraphs (c), (g), (h) and (j) of that section — of 
the Liquor Licensing Act 1988 which have been 
issued with a Special Facility Licence. 

A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

REGISTRAR. 
11th day of September 1989. 

Application No. 2178 of 1989 
APPLICATION FOR VARIATION OF AWARD 
TITLED "MOTEL, HOSTEL, SERVICE FLATS 

AND BOARDING HOUSE WORKERS 
AWARD No. 29 of 1974". 

NOTICE is given that an application has been made to 
the Commission by the Belmont Park Motel and Others 
under the Industrial Relations Act 1979 for a variation 
of the above award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

Clause 4. — Scope: Delete this clause and insert in 
lieu: 

4. — Scope. 
This award shall apply to all workers employed 

in the callings described in Clause 21. — Wages of 
this award, in any establishment, or place where 
boarders and/or lodgers are catered for, either 
permanently or otherwise, or where furnished or 
unfurnished apartments are sublet to tenants and 
where there is service as to the provision of meals 
and/or cleaning. Provided that this award shall not 
apply to any establishment bound by the Hotel and 
Tavern Workers' Award No. 31 of 1977. 

A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

REGISTRAR. 
11th day of September 1989. 

Application No. 2184 of 1989 
APPLICATION FOR VARIATION OF AN AWARD 

TITLED "NURSES (ROYAL FLYING DOCTOR 
SERVICE) AWARD No. 18 of 1982". 

NOTICE is given that an application has been made to 
theCommission by The Australian Nursing Federation 
Industrial Union ofWorkers, Perth under the Industrial 
Relations Act 1979 for variation of the above award. 

As far as relevant, those parts of the proposed 
amendments which relate to area of operation or scope 
are published hereunder. 

Clause 3. — Area and Scope: Delete this clause and 
insert in lieu thereof the following: 

3. — Area and Scope. 
This award shall apply to all registered nurses 

employed in the classifications set out in Clause 21. 
— Wages, by any branch, division or section of the 
Royal Flying Doctor Service of Australia Inc. and 
shall have effect throughout the State of Western 
Australia. 

Add a new Clause 29. — Schedule of Respondents as 
follows: 

29. — Schedule of Respondents. 
Royal Flying Doctor Service of Australia 

(Western Australian Division) Inc. Hangar 105, 
Jandakot Airport, Jandakot, WA 6164. 

Royal Flying Doctor Service of Australia 
(Victorian Section) I nc. comer River Street and 
Toorak Road, South Yarra. Victoria 3141. 

Royal Flying Doctor Service of Australia 
(Eastern Goldfields Section) Inc. 56 Piccadilly 
Street, Kalgoorlie, WA 6430. 

A copy of the proposed amendments may be 
inspected at my office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

7th day of September 1989. 

Application No. PSA A4 of 1989 
APPLICATION FOR OF AN AWARD 

F.NTITLED "PUBLIC SERVICE GENERAL 
CONDITIONS OF SERVICE AND ALLOWANCES 

AWARD 1989" 
NOTICE is given that an application has been made to 
the Commission by The Civil Service Association of 
Western Australia Incorporated under the Industrial 
Relations Act 1979 for the above award. 

This award replaces the Public Service 
Miscellaneous Allowances Award 1982, No. 14 of 1982; 
Public Service Camping Allowance Agreement 1985, 
No. 2 of 1985; Public Service District Allowance Award 
1988, No. PSA A5 of 1985; Public Service Diving and 
Flying Allowances Agreement 1982, No. 16 of 1982; 
Public Service Allowance (Higher Duties) Award 1981, 
No. 8 of 1981; Public Service Motor Vehicle Allowance 
Consolidated Award 1986, No. 13 of 1976; Public 
Service Overtime Allowance Award 1976, No. 10 of 
1978; Public Service Property Allowance Award 1981, 
No. 4 of 1981; Public Service Shift Work Agreement 
1978, No. 24 of 1978. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 



3. — Scope. 
This award shall apply to all Government 

Officers employed under the provisions of the 
Public Service Act 1978, whose offices are not 
included in the Special Division of the Public 
Service. 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street Perth. 

J. CARRIGG. 
Registrar. 

8th day < " September 1989. 

Application No. 2022 of 1989 
APPLICATION FOR VARIATION OF AWARD 

TITLED "RESTAURANT, TEAROOM AND 
CATERING WORKERS ARD 

No. 48 of 1978". 
NOTICE is given that an application has been made to 
the Commission by the Federated Liquor and Allied 
Industries Employees Union of Australia, Western 
Australian Branch, Union of Workers under the 
Industrial Relations Act 1979 for a variation of the 
above award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

Extend the scope of the award to include coverage of 
workers employed in cabarets and discotheques by 
deleting subclause (2)(a) of Clause 6. — Definitions and 
inserting in lieu: 

(2)(a) "Catering Establishment" shall mean any 
building or place where meals and/or light 
refreshments and/or drinks are served and 
provided for weddings, parties, dances, social 
functions, discotheques, cabarets, theatres, 
festivals, fairs, exhibition buildings, cultural 
centres, convention centres, entertainment centres, 
racecourses, showgrounds, sporting grounds, and 
the like. 

Acopy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

22nd day of August 1989. 

(b) This award shall apply to all employees 
employed in the callings described in 
Clause 7. — Rates of Pay of this award in 
the entertainment and associated indus- 
tries as carried out by the respondents. 

(c) Without limiting those industries the 
entertainment and associated industries 
shall include: Opera, Dance, Theatre, 
Puppetry, Variety Shows, Vaudeville 
Shows, Circuses, Revues, Pantomime, 
Balls, Dances, Weddings, Socials, 
Fashion Parades, Retail Store Promot- 
ions, Public Relations and Promotions 
featuring performers appearing in 
person. Shopping Centres, Markets, 
Restaurants, Cabarets, Winehouses, 
Casinos, Nightclubs, Hotels, Motels, 
Taverns, Clubs (including but not limited 
to Social Clubs, Sporting Clubs, Ethnic 
Clubs), Theme Parks, Festivals, Ships 
and Ferries, Schools (including but not 
limited to Dancing Schools, Drama 
Schools, Talent Schools, Primary 
Schools, Secondary Schools, Universities 
and Colleges), Entertainment Promoters, 
Entrepreneurs, Agents, Bandleaders, 
Entertainment Contractors/Directors, 
Arenas (including but not limited to 
skating arenas). Recreation Centres and 
all open air venues (including but not 
limited to Recreational Parks, Aquatic 
Centres. Streets, Arenas, Building Sites 
and anywhere live performances may be 
given by performers). 

7. —Rates of Pay. 
Callings mentioned: 

Specialty Artiste. 
Variety Artiste. 
Vocalist. 
Actor or Actress. 
Ballet Ensemble or Chorus. 
Model or Showgirl. 
Skaters. 
Square Dance Team Member. 
Aquatic Artiste. 
Supernumeraries. 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street, Perth. 

REGISTRAR, 
15th day of August 1989. 

Application No. A18 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 

"THE PERFORMERS LIVE AWARD (WA) 1989" 
NOTICE is given that an application has been made to 
the Commission by Actors, Artists and Announcers 
Equity of Western Australia (Union of Employees) 
under the Industrial Relations Act 1979 for the above 
award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

4. — Area and Scope. 
(a) This award shall have effect throughout 

the State of Western Australia and shall 
include employment outside of the State 
of WA where such employment origin- 
ated in WA. 
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INDUSTRIAL MAGISTRATE — 

Complaints before — 
BEFORE THE 

INDUSTRIAL MAGISTRATE AT PERTH. 
Industrial Relations Act 1979. 

Section 83. 
The United Furniture Trades Industrial 

Union of Workers. WA 
and 

The Construction, Mining and Energy- 
Workers' Union, Western Australian Branch. 

Complaint No. 157 of 1989. 
Breach of Orders—Various 
Union Union 

INDUSTRIAL MAGISTRATE 
D.W. WALSH Esq SM. 

Perth, 4th day of August 1989. 

Breach of Orders — Bans — Limitations — No Case to 
Answer: Rejected — Proven. 

Reasons for Decision. 
THE INDUSTRIAL MAGISTRATE: This is my 
judgment in this matter. The complaint is that on the 
12th day of May 1989 at Casuarina, the Construction, 
Mining and Energy Workers' Union of Western 
Australia has committed a breach of an award in that 
there occurred a breach of an order of the Commission 
dated 4 May 1989. The breach relied on is Clause 3 of the 
Order of the Commission: 

That the CM Eli shall ensure that bans and 
limitations or other industrial action imposed or to 
be imposed on members of that union in relation to 
an issue arising from the subject of the above 
conference shall be of no effect and shall be 
lifted. 

I have heard a submission of no case to answer which 
I rejected and at this stage it is for the Court to weigh up 
the evidence and determine whether or not the 
complainant has proved on the balance of 
probabilities, first of all, that the acts complained of, 
namely the obstruction of a truck that came on to the 
site — whether or not that type of action constituted an 
industrial action and I find it proven beyond a 
reasonable doubt that such action, namely the 
obstruction of the truck that came on the site, did 
constitute industrial action by the persons who did, in 
fact, obstruct the truck. 

In relation to this obstruction I refer to the evidence of 
Mr Durnthaler and the conversation he had with a Mr 
Mick Day and Mr John Curran. We know Mr John 
Curran was a union official. That is not in dispute. What 
is in dispute is whether or not Mick Day was a union 
organiser. I find clearly that Mick Day held himself out 
to be a union organiser and in the absence of any 
evidence to the contrary I find that he was acting in that 
capacity on the site. 

At page 16 of the transcript we have a conversation 
between Mr Durnthaler — he spoke to Mick Day and to 
John Curran "on what action was taking place here — 
well, around the wagon — and both Mick and John said 
that the CMEU members on the Stage 1 Casuarina were 
forming a picket line around this wagon. I asked them, 
'Are you aware of the decision that came out of the 
Commission with regard to this coverage?' — I think 
which they were disputing — and they said — as far as 
his members were concerned that they were not happy 
with that decision and they were going to picket and 
stop this wagon from entering the site". So in the 
absence of any evidence to the contrary I find that he 
was, in fact holding himself out to be a union organiser 

— that is, Mr Day. One can, in the circumstances, have 
regard to that conversation in determining whether or 
not there was industrial action on the site when 
considered with the act of members of the union on the 
actual site in obstructing this truck that came on the 
site. 

Having weighed up the evidence as a whole I find that 
there is evidence that Clause 3 of the Order has not been 
complied with as there is evidence of obstruction which 
is an industrial action by a union organiser, members 
and an official, Mr John Curran, of members of the 
union — that is, the defendant union — that they were 
obstructing the complainant union a member of which. 
Concept Interiors, was carrying out work at Casuarina 
Prison site. 

So for the reasons just stated I find the complaint 
proven on the balance of probabilities. 

LONG SERVICE LEAVE — 
Boards of Reference — 

Special — 
BOARD OF REFERENCE. 

Construction Industry 
Portable Paid Long Service Leave Act 1985. 

Brian G. Hoskins 
and 

Construction Industry Long Service 
Leave Payments Board. 

BEFORE A BOARD OF REFERENCE. 
Mr J. CARRIGG — Chairman 

Mr W.S. LATTER — Employee's Representative 
Mr D.M. JONES — Employer's Representative. 

Perth 11th day of August 1989. 

Decision. 
THIS Board of Reference is convened pursuant to the 
Construction Industry Portable Paid Long Service 
Leave Act 1985 on the application of B.C. Hoskins of 
B.G. and E.D. Hoskins, Builders, 342 Ulster Road, 
Albany. 

By letter of the 26th day of April 1989 Mr Hoskins 
requested a Board of Reference in the following 
terms: 

I would ask that the Board of Reference consider 
either:— 

1. That I be excluded as an employee under 
the terms of the Act, or 

2. That the ordinary pay be calculated using 
"the ordinary rate of wage payable" for 
the amount of time I actually work on 
site. 

Facts found by the Board of Reference. 
Mr Brian George Hoskins is an employee registered 

by the Construction Industry Long Service Leave Pay- 
ments Board, th at registration being effected on the 20 th 
day of January 1988 on an application by Mr Hoskins 
made on the 18th day of January 1988. Exhibit 2 is a 
copy of that application. 

Mr Hoskins' ordinary pay for the purposes of the 
contribution his employer is required to make is that of 
a Plasterer under the Building Trades (Construction) 
Award 1979 being the relevant prescribed award and 
relevant prescribed classification in accordance with 
the employee registration (Exhibit 2). 
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The jurisdiction of the Board of Reference is set out in 
the Construction Industry Portable Paid Long Service 
Leave Act 1985. and is limited to: 

All claims arising out of the — 
(a) refusal of the registration of an 

employee; 
(b) requirement that an employer register 

under this Act; 
(c) removal of the name of an employer or 

employee from the employers register or 
the employees register respectively; 

(d) assessment of the amount of ordinary pay 
of an employee under section 34; 

(e) the entitlement of an employee to long 
service leave; 

(f) the amount of any moneys to be paid in 
respect of a long service leave entitlement 
whether pro rata or otherwise. 

"Ordinary pay" is defined in terms of awards and 
classifications prescribed in Regulations made 
pursuant to the Act. 

The Construction Industry Long Service Leave 
Payments Board requires contributions from 
employers on the basis of a minimum of one day's work 
where part of a day is worked. 
The decision of the Board of Reference. 

This Board ofReference does not have jurisdiction to 
exclude employees from the provisions of the Act. 

This Board of Reference has the jurisdiction to deal 
with claims concerning the assessment of the amount of 
"ordinary pay" with respect to the prescribed award 
and/or classification. The Board does not have the 
jurisdiction to proportion the prescribed award rate for 
the calculation of contributions. 

The unanimous decision of this Board ofReference is 
that the two matters claimed by Mr B.G. Hoskins are 
outside its jurisdiction. 

Both claims are dismissed. 

(Sgd.) J. CARRIGG. 
Chairman. 

Appearances: Mr B.G. Hoskins on his own behalf. 
Mr R.D. Shaw (of Counsel) for the Respondent. 

Lodged in my office on 11 August 1989. 

(Sgd.) JOHN CARRIGG, 
Registrar. 

11th day of August 1989. 

69 W.A.I.G. 

BEFORE A 
BOARD OF REFERENCE. 
Long Service Leave Act 1958. 
Rocco Monterosso, Applicant 

and 
The Perth Trouser Company, Respondent. 

Mr J. CARRIGG — Chairman 
Mr W.S. LATTER — Employee's Representative 
Mr D.M. JONES — Employer's Representative. 

23rd day of August 1989. 
Ms R. Geneff for the Applicant. 
Ms G. Marton for the Respondent. 

Deteimination. 
BY letter of 1 May 1989 in the following terms: 

This Union has a dispute with regards to Perth 
Trouser Company of 86 Francis Street, Perth, an 
employee Mr Rocco Monterosso, 170 Crimea 
Street, Morley, we have requested from Perth 
Trouser Company that they pay Mr R. Monterosso 
long service leave which is due to him under the 
Long Service Leave Act and we therefore request 
that a Board ofReference and a Hearing date be set 
for that dispute — 

from the Clothing and Allied Trades' Union of 
Australia, this matter comes before this Board of 
Reference. 

The Perth Trouser Company, on the advice of the 
Secretary of the Clothing and Allied Trades' Union of 
Australia is a named Respondent to the Clothing 
Trades Award 1982, an Award of the Australian 
Industrial Relations Commission. 

The Board of Reference is asked to determine a 
dispute between Mr Rocco Monterosso and the Perth 
Trouser Company concerning long service leave for the 
period 10 February 1970 to 23 March 1989. 

The employer's position is that Mr Monterosso does 
not have an entitlement to long service leave because of 
absences between 21 November 1974 and 21 April 1975, 
14 December 1979 and 18 February 1980, and for four to 
five months after 2 June 1988 (date not specified), 
during which leave entitlements were exhausted and 
which broke continuity of service. Mr Monterosso 
ceased on 23 March 1989. 

The employer has a policy that unpaid leave is not 
granted — 

Transcript page 24 cross-examination E.J. Kerr 
— "Have you actually ever let other people have 
any unpaid leave?" — "No. We make it a strict 
policy, no unpaid leave so in cases like this, when 
something comes up, people can't say yes, I was 
given unpaid leave, because it's a policy, we don't 
give unpaid leave so there's no 
misunderstanding". 

With respect to the period (21 November 1974 to 21 
April 1975) Mr Monterosso was unable to work because 
of illness during which time his paid sick leave 
entitlement was exhausted, however, the whole of the 
period was covered by Doctor's Certificates. 

Mr Monterosso at page 13 in cross-examination, in 
relation to his return to work on 21 April 1975, stated as 
follows:— 

"When the doctor — he give me last certificate — 
he say, 'you be able to go to work'. I started Monday, 
and Doctor Hurly he gave me right to go to work 
and I start as usual Monday." 

With Mr Monterosso's absence between 14 
December 1979 and 18 February 1980, which was for the 
purpose of travelling to Italy to visit his ailing father, 
that period was covered partially by his entitlement to 
annual leave, the balance of the period being an 
absence for which no payment was made. 
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With respect to Mr Monterosso's absence between 2 
June 1988 and a date some four or five months later 
where he again was ill nothing in the evidence indicates 
that he provided a Doctor's Certificate. 

Ms Marlon referred the Board to provisions of the 
Long Service Leave conditions of the Western 
Australian Industrial Relations Commission in 
particular Clause 1 .—Right to Leave — 

A worker shall as herein provided be entitled to 
leave with pay in respect oflong service — and — in 
subclause 6(d) — Service shall be deemed to be 
continuous notwithstanding any absence from 
duty authorised by the employer. 

Ms Marlon outlined the employer's position with 
respect to Mr Monterosso's absences at pages 23 and 24 
of the Transcript in the following terms4. 

We wish to lead evidence that the two absences of 
Mr Monterosso between 28 November 1974 and 21 
April 1975 and between 14 December 1979 and 18 
February 1980 were not authorised leave of 
absence. 

For that reason Mr Monterosso's service should 
not be deemed to be continuous. 

We shall lead evidence that Mr Monterosso's 
request for unpaid leave was not guaranteed, that 
he was made aware of the Company's longstanding 
policy regarding not to provide unpaid leave for the 
purposes of overseas visits. We shall show that Mr 
Monterosso was not promised to have a secure job 
on his return and that there was no date of 
recommencement of employment arranged. 

We wish to argue that in view of these facts Mr 
Monterosso did not have reasonable grounds for 
the belief that he had been granted and authorised 
leave by the Perth Trouser Company. 

Section 6 of the Long Service Leave Act in subsection 
(l)(b) provides for periods of absence from duty 
necessitated by sickness or injury to the extent of 15 
working days in a year to be included for the purposes of 
providing entitlements pursuant to the Long Service 
Leave Act. 

Subsection (2)(i) of section 6 of that Act is in the 
following terms: 

(2) For the purposes of this Act, the employment 
of an employee whether before or after the 
commencement of this Act shall be deemed to be 
continuous notwithstanding — 

(i) Any absence of the employee frpm his 
employment after coming into operation 
of this Act by reason of any cause not 
specified in subsection 1 of this section or 
in this subsection unless the employer, 
during the absence or within 14 days of 
the termination of the absence gives 
written notice to the employee that the 
continuity of his employment has been 
broken by that absence, in which case the 
absence shall be deemed to have broken 
the continuity of his employment. 

There is no evidence before the Board that the 
employer provided written notice as required by the Act 
to Mr Monterosso either during any of his absences 
within 14 days after the termination of those 
absences. 

There is a link between the Long Service Leave Act 
1958 and the Long Service Standard Provisions of the 
Western Australian Industrial Relations Commission 
by the provisions in section 8A of that Act. 

In this case, whilst the Long Service Leave provisions 
of the Western Australian Industrial Relations 
Commission, referred to by Ms Marlon, are similar to 

those of the Long Service Leave Act 1958, the Board is 
however, unable to see the relevance of those provisions 
to Mr Monterosso's situation. 

This Board is required in accordance with its 
functions set out in section 14 of the Long Service Leave 
1958 to concern itself with the rights and liabilities 
under that Act. 

The provisions of section 6(2)(i) of the Act are directly 
relevant to Mr Monterosso's employment. 

The requirement on an employer to advise in writing 
that continuity of employment has been broken by an 
absence is clearly set out in the Act. 

Mr Monterosso's circumstances in his employment 
with the Perth Trouser Company are that he has been 
employed for a period from 10 February 1970 to 3 
March 1989 during which there were three absences 
where leave entitlements became exhausted prior to his 
resuming work. 

However, in each case Mr Monterosso did resume 
work with the Perth Trouser Company. That Company 
has a policy of no leave without pay. 

Notwithstanding that, the Perth Trouser Company as 
an employer is subject to the Long Service Leave Act 
1958 and it is clear to this Board of Reference that in Mr 
Monterosso's case the requirement on the employer by 
the Act to notify the employee in writing to establish 
that absences be deemed to break continuity of 
employment was not met. 

The application of section 6(2)(i) of the Long Service 
Leave Act and the similar provision in the 
Commission's Long Service Leave conditions in 
circumstances similar to that of Mr Monterosso have 
been considered by Boards of Reference on previous 
occasions. An examination of these considerations 
confirm the need for an employer to avail himself of the 
protection of giving written notice to the employee that 
the continuity of his employment is deemed to have 
been broken for an absence not referred to in section 
6(1) of the Act. 

For convenience of the parties references to those 
previous occasions are recorded in this 
determination. 

J.F. Lovett v. A J. Barnes (54 WAIG 1222) where the 
following statement is recorded (at page 1223) — 

1 would make a final point that under section 
6(2X0 of the (Long Service Leave) Act had Barnes 
intended Lovett's period away from employment to 
be a break in his continuous service, he had the 
right under the subsection to inform Lovett in 
writing that his service was broken. 

R. Von Vessem v. Hygienic Textile Processing Co Ltd 
(55 WAIG at 702) — 

Another alternative is open to the employer in 
that either during the period of absence or within 
14 days of the termination of the absence notifying 
the worker, in writing, that such absence would be 
regarded as having broken the continuity of 
service. In the instant case the employer .has not 
availed himself of either of these protections. 

West Australian Hairdressers and Wigmakers' 
Employees' Union of Workers v. Zena Hair Fashions 
(64 WAIG 1171). 

The unanimous decision of the Board is that the 
application be granted for the following reasons. 
Firstly, because Mrs Martelli did not resign from 
her employment and she was clearly of the view 
that her employer granted her leave of absence to 
go to Italy, and further, on her own admission the 
employer did not terminate Mrs Martelli's services. 
Secondly, because the employer failed to give 
written notification to the applicant employee 
within the prescribed time that her absence would 
be regarded as having broken her continuity of 
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service. In this respect the employer's ignorance of 
the law (award provisions) is no excuse. 

Having regard for the circumstances of Mr 
Monterosso's absences and that he was not given 
written notice, as is required by the Long Service Leave 
Act 1958, by his employer that the continuity of his 
employment was broken by his absences, it is the 
unanimous determination of this Board of Reference 
that the periods between 21 November 1974: and 21 
April 1975,14 December 1979 and 18 February 1980 and 
the four or five months period after 2 June 1988 during 
which time Mr Monterosso was absent from work do 
not for the purposes of the Long Service Leave Act 1958 
break the continuity of his service. 

Mr Monterosso is therefore entitled to payment for 
Long Service Leave for his services with the Perth 
Trouser Company from 10 February 1970 and 23 March 
1989. The periods of Mr Monterosso's absence however, 
do not count as part of the period of employment for the 
purposes of calculation of his entitlement save for those 
parts of those periods with respect to absences specified 
in section 6(1) of the Act. 

(Sgd.) J.G. CARR1GG. 
Chairman. 

23rd day of August 1989. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Peter Dean Bastow 
and 

Pamela Mason. 
No. 693 of 1989. 

COMMISSIONER S.A. KENNEDY. 
22nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 29(b)(ii) of the Industrial Relations 
Act 1979. By it the applicant, Mr Peter Bastow, claims 
that he is due entitlements in accordance with a 
contract of employment he had with Ms Pamela 
Mason. The entitlements claimed are outstanding 
wages and payment of a sum of money in lieu of 
notice. 

A conference pursuant to section 32 of the Act was 
convened but there was no appearance by or on behalf 
of the respondent and, on subsequently being asked by 
the Commission whether she wished to pursue that 
course, the respondent declined. 

The applicant's claim is summarised as follows: that 
he applied for a job with Ms Mason and, after an 
interview, he was offered and accepted the position of 
head chef; that he commenced that employment on 17 
April 1989; that it was a term of his employment that he 
be paid $500 nett for each week of work provided that by 
agreement, the amount to be paid per week for the first 
four weeks was $250 nett with the sum of $1 000 nett 
being due on the completion of four weeks' service and 

thereafter $500 nett per week was to be paid; and that he 
was dismissed on lOMay 1989 without due notice of one 
week or payment in lieu of such notice ($500 nett) and 
without outstanding wages of $600 nett. The applicant 
acknowledges that he received a total of $1 400 from the 
respondent during his employment. He seeks an Order 
from the Commission that the respondent pay him a 
total of $1 100 nett. 

The respondent admits that there was a contract of 
employment between her and the applicant and that 
Bastow was engaged as a head chef but denies that it was 
on the terms claimed by the applicant and denies that 
the applicant was dismissed at all. According to the 
respondent Bastow abandoned his employment on 10 
May 1989. The Commission also was told that Bastow's 
employment was covered by an award, that he was paid 
award rates and that the terms on which he was engaged 
included a wage of $250 nett per week with "incentive" 
bonuses from time to time at the discretion of the 
employer but with the first review for such a payment to 
be after four weeks' service by the applicant. 

The questions for the Commission in this matter are 
limited. First, what were the terms of the contract of 
employment? Second, was there due service in 
accordance with the contract of employment thereby 
giving rise to entitlements? Third, if so have those 
entitlements been received? 

The applicant and the respondent presented their 
own cases. Each gave sworn evidence in the form of 
statements and was subject to cross-exa mination by the 
other. No other witnesses were called and there are no 
exhibits before the Commission. The Commission 
endeavoured to facilitate the parties' understanding of 
procedures, the ramifications of certain procedural 
actions and the need to contain their respective cases to 
relevant matters. But these endeavours were only 
partially successful. The level of acrimony on each side 
is evidenced in the series of allegations and counter 
allegations throughout the proceedings. The 
Commission's role of course in matters of this nature is 
limited to findings of fact and conclusions thereupon. 
In arriving at those findings and conclusions I have had 
regard only for that evidence which went to questions to 
be answered. 

The onus is on the applicant to establish his claim on 
the balance of probabilities. It is an agreed fact that in 
the course of his employment the applicant received a 
total of $1 400 from the respondent. It is an agreed fact 
that $1 000 of this represented wages. It is an agreed fact 
that the contract of employment ended 10 May 1989. 
What is not agreed and which must be established are 
the following. Was the employment covered by an 
award or order of the Commission such to preclude its 
consideration pursuant to section 29(b)(ii) of the Act? If 
the Commission as constituted has jurisdiction, was it a 
term of the contract that after four weeks' service the 
applicant would be paid wages of $1 000? Was the 
applicant dismissed? Was it a term of the contract that 
its termination was by way of one week's notice or 
payment in lieu of notice? If the applicant was 
dismissed did he receive payment in lieu of notice? 

It is Ms Mason's evidence that the applicant was paid 
the weekly award rate for a head chef. The particulars of 
any award were not put before the Commission but, 
having regard for the nature of the place of work and the 
work done. I have concluded that the Restaurant. 
Tearoom and Catering Workers Award 1979 is relevant. 
The prescribed rate for a chef — there being no "head 
chef classification atthat time under this Award was 
$323.20 per week. However it is the applicant's evidence 
that he simply received cheques for the amounts of $250 
each week and that he believed no taxation deductions 
were made to arrive at this figure. This assumption was 
not challenged. No books were produced by the 



respondent and it appears no pay slips were received by 
the applicant. This strongly suggests that the applicant's 
version is to be preferred. There is other evidence which 
supports this view. The respondent's evidence is that 
she was not happy with the applicant's work. Yet there is 
the agreed fact that in the course of his employment she 
paid him $400 in advance of the four weeks' service 
because he requested it, a payment which she says was 
of a discretionary nature and to be paid for 
performance. This discrepancy suggests that the 
payment was in fact a benefit, and was not the subject of 
an award or order of this Commission. 

Having regard for this and all the relevant material 
before me I have concluded that it was a benefit of the 
contract that the applicant be paid wages of $500 nett 
per week with, by agreement, $250 of that wage per week 
being deferred until completion of four weeks' service. 
And while I note that the applicant's schedule as filed 
nominates 17 April 1989 as the commencement date of 
the contract of employment, both the applicant and the 
respondent gave evidence to the effect that it 
commenced earlier than that date. I have concluded 
that at the time the contract of employment ended it was 
in its fifth week. It follows that the applicant is due that 
portion of the deferred payment, being $600, not 
received. 

It remains to deal with the question of termination. 
The applicant's evidence is that at the end of the four 
weeks he gave one week's notice of termination but was 
dismissed during that week without notice. 

Having regard for the evidence so far as it goes to the 
events of 10 May 19891 have concluded that the fact of a 
significant level of luncheon bookings and a booking 
for 300 that evening make it unlikely that the 
respondent would have dismissed the applicant at that 
time. And although there was clearly a heated exchange 
between the applicant and the respondent, I am not 
convinced that the words used by the respondent were 
such to categorically have the effect of dismissal. It 
seems to me that it is likely that the applicant 
interpreted the respondent's words in that way and 
left. 

But that is not the end of the matter. There is still the 
question of notice. If, as I have concluded, the applicant 
left his employment on 10 May 1989 the question 
becomes whether he was in breach in so doing and 
thereby liable to a forfeiture of moneys in lieu of notice. 
I have concluded that it was not in that the terms of the 
contract of employment between the parties had 
already been seriously breached by the respondent 
such that the applicant was under no obligation. 

It follows that the applicant is due wages without loss 
for the three days he attended at work in the fifth 
week. 

As to notice, I have concluded that notwithstanding 
the evidence of the applicant having given one week's 
notice, there is insufficient before the Commission to 
establish that period of notice as a term of the contract. 
Having regard for that and for the fact of the Restaurant 
Tearoom and Catering Workers' Award 1979, I have 
concluded that that part of the applicant's claim should 
fail. 

Finally I note that in the course of these proceedings 
the respondent alleged that the applicant had 
improperly threatened her prior to this proceeding and 
in relation to the Commission. It cannotbe said that this 
allegation was substantiated by the respondent. 

Appearances: The applicant appeared on his own 
behalf. 

The respondent appeared on her own behalf. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Dean Bastow 

and 
Pamela Mason. 
No. 693 of 1989. 

COMMISSIONER S.A. KENNEDY. 
22nd day of August 1989. 

Order. 
HAVING heard the applicant on his own behalf and 
the respondent on her own behalf, I the undersigned 
pursuant to the powers conferred by the Industrial 
Relations Act 1979, do hereby order — 

That the respondent pay to the applicant the sum 
of $900 within 21 days of the date of this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Clive Desmond Bowler 

and 
Robe River Iron Associates. 

No. 1926 of 1989. 
COMMISSIONER O.K. SALMON. 

31st day of August 1989. 

Direction. 
HAVING conducted a conference pursuant to section 
32 of the Industrial Relations Act 1979 at Perth on 
Thursday, the 31st day of August 1979; and having at 
that conference heard the applicant and MrR. Lilburne 
on behalf of Robe River Iron Associates, I make the 
following Directions pursuant to section 27(l)(v) of the 
Act for the expeditious determination of the matter: 

1. That Robe River Iron Associates shall, 
forthwith, offer Mr C. Bowler a contract of 
employment in the same classification subject 
to medical clearance as he was employed 
immediately before his dismissal on 2 August 
1989. 

2. MrC. Bowler shall comply with his contract of 
employment, and applicable industrial 
Awards, Agreements or Orders and obey all 
lawful instructions given to him by company 
officers and in particular his immediate 
supervision. 

3. That Robe River Iron Associates pay Mr 
Bowler the equivalent of ordinary wages lost 
as a result of his dismissal on 2 August 1989 
and that in respect of all benefits and 
entitlements conditional upon continuous 
service the employment of Mr C. Bowler shall 
be deemed to be unbroken from 2 August 
1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rocco Catalano 

and 
City of Armadale. 
No. 1571 of 1989. 

COMMISSIONER G.L. FIELDING. 
4th day of September 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 

the submission, taken from the transcript 
as edited by the Commissioner.) 

THE COMMISSIONER: As the events have turned 
out. this is a relatively simple matter. It is an application 
brought pursuant to the provisions of section 29(b)(i) of 
the Industrial Relations Act. 

The Applicant at all material times was employed as 
a cleaner by the City of Armadale. The Applicant's 
responsibilities, amongst other things, were to clean 
various properties owned by the Respondent. It was 
part of his obligation that he would be required to work 
unsupervised on weekends for up to two to three hours 
each day of the weekend. Moreover, he was to work in 
company with another, who. on the relevant occasion, 
was Mr Hall. It is common ground too that he was 
required to work on the weekend of 3 and 4 June, that is 
to say, the Saturday and Sunday. 

It is common ground, and certainly it is fair to accept, 
that the Applicant's employment was governed by the 
terms of the Municipal Employees (Western Australia) 
Award 1982, which is an Award of the Australian 
Industrial Relations Commission, as it now is. Clause 6 
of that Award sets out the details of the contract of 
service. In particular, it requires that there be one week's 
notice to terminate the contract where the period of 
continuous service is less than one year, as was the case 
for the Applicant, he having commenced employment 
with the Respondent on 17 October 1988. 

The Award further provides in Clause 6(e) that, 
notwithstanding the notice provision, "the employer 
shall have the right to dismiss any employee without 
notice for conduct that justifies instant dismissal, 
including malingering, inefficiency or neglect of duty, 
and in such cases the wages shall be paid up to the time 
of dismissal only". Moreover, Clause (6)(g) of the Award 
provides that, in respect of disputes regarding unfair 
dismissal, the provisions of the Award "shall not affect 
the right of an employee in the case of a claim by him 
that he has been unfairly dismissed from his 
employment to refer that matter to the Western 
Australian Industrial Relations Commisison in 
accordance with the provisions of section 29(b)(i) of the 
Industrial Relations Act". 

The Applicant complains that he was unfairly 
dismissed on 7 June 1989. The circumstances 
surrounding that dismissal happily are not really now 
in dispute. 

The evidence from the Respondent's witnesses. 
Monkhouse and Stevens, is, and I accept it in toto 
without any reservation, that on or about 3 and 4 June 
last Mr Stevens, who is the subforeman responsible for, 
amongst others, the Applicant, observed the Applicant 
and his partner at work. On the Saturday Mr Stevens 
observed the Applicant to enter the workshop where he 
would be expected to clock on for work at or about 6.00 
a.m. He was by himself. Shortly thereafter he saw the 
Applicant emerge from the place where he supposedly 
clocked on. From there he was seen to go to his 
residence where he stayed for approximately 25 
minutes. He then went to a hall for five mintues and 

another hall for five minutes, then returned to his 
residence for approximately 30 minutes, and then 
returned to the workplace to presumably clock off. 

At all times he was seen to be by himself, travelling in 
the Respondent's vehicle, which was provided for work 
purposes. 

On Sunday Mr Stevens observed Mr Hall to go into 
the workshop to seemingly dock on and thereafter go to 
one hall for five minutes, another for five minutes, then 
another for five minutes, then to his residence for 
approximately one hour and thereafter return to the 
workplace where again he seemingly clocked off. At all 
times he was by himself. 

On Tuesday Mr Stevens reported that matter to Mr 
Monkhouse, who was the Respondent's building 
supervisor. As a consequence, both of them, that is to 
say, Messrs Monkhouse and Stevens put to Mr Hall and 
the Applicant that they were not working together, but 
working alone, which was somewhat unusual. More 
than that, was the fact that the time clock cards for both 
persons indicated that they had each started work at the 
same time and left work at the same time on both 
Saturday and Sunday. Moreover, each had filled out 
time sheets indicating that they had both been at work 
on Saturday and Sunday and had both attended to 
various halls or other places described as "Cost centres" 
for times which did not accord with the activities which 
Mr Stevens had observed. 

When challenged about it by Messrs Monkhouse and 
Stevens both finally admitted that they had not been at 
work as indicated on the time cards, but rather that one 
had gone to work on Saturday and clocked on for the 
other and the other had gone to work on the Sunday and 
clocked on likewise for the one who had been at work on 
Saturday. It was Mr Catalano who went to work on the 
Saturday. He says now, and acknowledges, that he 
clocked on for Mr Hall as if he was at work that day 
when he was not. 

Mr Catalano says that in the early hours of Sunday 
morning he had been to the airport to farewell members 
ofhis family and was too tired to go to work. He rang Mr 
Hall to say that he would not be coming to work and as a 
consequence Mr Hall clocked him on as being at work 
and he acknowledged that the time sheet prepared 
thereafter which indicated that he was at work on both 
days and which is signed by him. as the time clock 
sheets, were correct and to some extent false. 

Mr Catalano asks for another chance. 
On the facts as 1 find them, and as I have outlined 

them, not by any measure can it be said that the 
dismissal was unfair. It is clear that the Applicant was, 
to say the very least, deceitful. He breached the trust 
which was reposed in him by his employer. I accept the 
evidence of Mr Monkhouse that when the Applicant 
was initially engaged by the Respondent he was told 
that he would be working unsupervised on the weekend 
and that there was therefore an element of trust placed 
in him. Clearly he has breached that, first by not 
attending to work when he should have; secondly, by 
signing the dock on cards and the time sheets which 
indicated that he was at work when he was not; thirdly, 
by docking on for Mr Hall when Mr Hall was not at 
work; and fourthly, although the Respndent does not 
rely on this, by indicating that he was at various 
workplaces when in fact, on the evidence of Mr Stevens, 
which I accept as being correct, he was at home and not 
at work. All of those factors, whether taken by 
themselves or together, dearly amount to gross 
misconduct such as to justify instant dismissal and in 
my view therefore the dismissal was not unfair. 

I observe in passing that the Applicant was paid all of 
his entitlements up to and including the date of his 
dismissal. In the circumstances he simply has no valid 
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grounds to complain that he was unfairly dismissed. 
Indeed, as I have indicated, I am satisfied that the 
dismissal was fair. 

The Respondent accepts that, although the Applicant 
signed a letter of resignation, it was under such terms as 
to amount to a constructive dismissal. In the 
circumstances the dismissal was a summary one. Again 
as the Respondent rightly concedes that in the 
circumstances the onus is on it, but as I have said, that 
onus has been well and truly discharged and in the 
circumstances I order that the application be 
dismissed. 

Appearances: Mr R. Catalano appeared in person. 
Mr S. Kenner appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rocco Catalano 

and 
City of Armadale. 
No. 1571 of 1989. 

COMMISSIONER G.L. FIELDING. 
30th day of August 1989. 

Order. 
HAVING heard Mr R. Catalano in person and Mr SJ. 
Kenner on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby 
dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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for the request was that the cited respondent had agreed 
to pay the moneys claimed by both applicants over a 
specified time. The adjournment was granted. The 
matters were relisted for a hearing at a later date. There 
was no appearance by or on behalf of the cited 
respondent at that time. 

Notwithstanding any of the foregoing the onus is on 
the applicant raising a claim such as is the case in each 
of these matters to establish the following: that there 
was a contract of employment for the purposes of 
jurisdiction, the terms of that contract, the service giving 
rise to an entitlement, and the failure of the employer to 
allow the entitlement claimed. 

At the outset of proceedings the applicant in Matter 
No. 533 of 1989 sought leave to amend her claim to a 
total of $250 that being the lower amount in the 
alternative as filed. The applicant in Matter No. 535 of 
1989 also sought leave to amend her claim to a total of 
$340. The amendment proposed was the lower of the 
alternatives as filed less the sum of $15.00 to which, the 
Commission was told, a further check of her records of 
work revealed that she was not entitled. Notice of these 
proposed amendments was given to the Commission 
and forwarded to the cited respondent. 

Leave was granted to amend the respective claims in 
the manner sought. 

Evidence was given by both applicants and 
documentation of times worked was submitted in 
evidence in each case. 

Having regard for that evidence, I have concluded 
that each applicant has established that on and from 10 
January 1989 a contract of service existed between her 
and David Shaw trading as Aerobic Connection, that 
the obligations and responsibilities incumbent on each 
applicant as a consequence were duly met; and that the 
claimed entitlements are indeed due. 

This conclusion is reflected in the Orders which issue 
out of these matters. 

Appearances: Mr D.E. Cort on behalf of the 
applicants. 

No appearance on behalf of the respondent. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Louisa Chaney 

and 
David Sidney Shaw (previously trading as 

Aerobic Connection). 
No. 533 of 1989. 

Debra Lynn Langlois 
and 

David Sidney Shaw (previously trading as 
Aerobic Connection). 

No. 535 of 1989. 
COMMISSIONER S.A. KENNEDY. 

18th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: Both these applications were 
filed pursuant to section 29(b)(ii) of the Industrial 
Relations Act 1979. Both matters were listed for a 
conference in the first instance before the Commission 
as constituted. There was no attendance by or on behalf 
of the cited respondent at that time. These matters were 
listed for hearing on 16 June 1989. Again there was no 
appearance by or on behalf of the cited respondent. 
However, the matter did not proceed on that day after a 
request by the applicants for an adjournment was 
acceded to. The Commission was told that the reason 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Louisa Chaney 

and 
David Sidney Shaw (formerly trading as 

Aerobic Connection). 
No. 533 of 1989. 

COMMISSIONER S.A. KENNEDY. 
18th day of August 1989. 

Order. 
HAVING heard Mr D.E. Cort on behalf of the 
Applicant and there being no appearance by or on 
behalf of the Respondent, I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 
1979 do hereby order — 

That David Sidney Shaw (formerly trading as 
Aerobic Connection) shall pay to Louisa Patricia 
Chaney of 55 Redfm Crescent. Beldon. Western 
Australia the sum of $250 within 21 days of the 17th 
day of August 1989. 

Commissioner. 

A71421/6 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Debra Lynn Langlois 

and 
David Sidney Shaw (formerly trading as 

Aerobic Connection). 
No. 535 of 1989. 

COMMISSIONER S.A. KENNEDY. 
18th day of August 1989. 

Order. 
HAVING heard Mr D.E. Cort on behalf of the 
Applicant and there being no appearance by or on 
behalf of the Respondent, I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 
1979 do hereby order — 

That David Sidney Shaw (formerly trading as 
Aerobic Connection) shall pay to Debra Lynn 
Langlois of 7 Allenswood Road. Greenwood, 
Western Australia the sum of $340 within 21 days of 
the 17th day of August 1989. 

Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b)(ii). 

Paul Michael Chernoff 
and 

Stastra Page and Associates Pty Ltd. 
No. 907 of 1988. 

COMMISSIONER C.B. PARKS. 
17th day of July 1989. 

Order. 
HAVING heard Mr S. Melville (of Counsel) on behalf 
of the Applicant and Mr A.D. Wilson (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the respondent assign to the applicant 
unencumbered ownership of Commodore motor 
vehicle. Registration No. 7BA 925 within 21 days 
conditional upon the applicant first paying to the 
respondent the amount of $1 334.69. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Editors Note: Reasons for Decision are published in 
69 WAIG 2507. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Vera Prisciila Chidlow 

and 
Bethavon Uniting Church Homes for the Aged. 

No. 633 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20th day of July 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application 
pursuant to section 29(b)(i) of the Act for an Order for 
the reinstatement in employment of Mrs V.P. Chidlow 
in her former position of supervisor at Bethavon 
Uniting Church Homes for the Aged. 

For the applicant it is alleged that there was an unfair 
constructive dismissal of a summary nature which, in 
all the circumstances, should be reversed by the 
Commission. For the respondent it was contended that 
the applicant had become an unsatisfactory employee 
and that "the final straw" which led to the demand for 
the applicant's resignation (which was forthcoming) 
was the maladministration of drugs to a patient (Miss 
McPherson). 

In R. v. Prince Alfred College 46 SAIR 598 Olsson P. 
held inter alia that the existence of a threat which causes 
the employee to resign amounts to a constructive 
dismissal. This authority was approved and adopted by 
a Full Bench in TWU v. Eastern Goldfields Transport 
Board Appeal No. 253 of 1989 issued on 9 June 1989 
(unreported). Applying those authorities to the facts of 
the present case leads to the conclusion that there was a 
constructive dismissal by the respondent of the 
applicant. Because of the manner in which the case 
proceeded it is unnecessary to decide whether it was a 
summary dismissal or otherwise. 

The principles applicable to a consideration of 
whether there was an unfair dismissal are those 
contained in Undercliffe Nursing Home v. FMWU (65 
WAIG 385) and it is those principles which bind the 
Commission, as presently constituted, [see also RRIA v. 
CMEU Appeal No. 660 of 1988 (unreported) Parkers's 
Case and TWU v. Eastern Goldfields Transport Board 
(op. cit.)]. 

The facts established by the evidence given by Mr B. 
Gluestein, Mrs P. Williams and Ms G.M. Sylwestrzak 
are that: 

(a) With respect to a patient (Mrs Muir) the 
applicant's attitude was considered 
unsatisfactory by Mrs Williams and the 
applicant was warned that a repetition of such 
conduct would jeopardise her continued 
employment. 

(b) The applicant disregarded specific instruction 
by the acting supervisor in charge as to the care 
of patient. Mr Lamb, with unfortunate results 
for the patient. 

(c) On at least six occasions made errors in 
relation to the administration of drugs to 
patients at the Home. Further, on several 
occasions these errors were specifically drawn 
to the applicant's attention and the need for 
greater care stressed to her. 

(d) The applicant was well aware that the 
maladministration of drugs could result in 
instant dismissal for misconduct. 

Indeed, after the incident with patient. Miss 
McPherson. the applicant herself expected to be 
instantly dismissed, but in the event was not. 
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With due respect, to the applicant's evidence of 
differing with her supervisors as to the best way to go 
about the care of patients, the reality is that it is the 
employee's duty to carry out the lawful instructions of 
the employer, whether or not she agreed with those 
instructions. 

In the result the Commission considers that the 
dismissal of the applicant as an unsatisfactory 
employee by the respondent was not in all the 
circumstances unfair. 

The application is therefore refused. 
Appearances: Ms C. Francas appeared for the 

applicant. 
Mr V. Hockless appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Vera Priscilla Chidlow 

and 
Bethavon Uniting Church Homes for the Aged. 

No. 633 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20th day of July 1989. 

Order. 
HAVING heard Ms C. Francas on behalf of the 
applicant and Mr V. Hockless on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Contractual Entitlements. 

Barry James Collinson 
and 

Waimex Pty Ltd. 
No. 548 of 1989. 

COMMISSIONER J.F. GREGOR. 
29th day of June 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 
proceedings as edited by the Commissioner.) 

THE COMMISSIONER: The Applicant, Barry James 
Collinson, filed in the Registry on 7 April 1989 an 
application pursuant to section 29B(2) of the Industrial 
Relations Act 1979. In the application he claims that as 
a result of a contract of employment entered into 
between him and the Respondent, Waimex Pty Ltd, he 
is entitled to benefits which were not paid. He identifies 
the benefits as an airline ticket unpaid commissions 
and car allowance. The parties met in conference and 
part of the dispute was resolved by consent and an 
Order issued on 6 June 1989 providing for a payment of 
$1 174.34 for unpaid commissions. The reference was 
divided to allow debate on the two matters left 
outstanding as aforesaid. 

It appears that Mr Collinson was engaged by the 
Respondent Company as a market development 
manager for Western Europe. On entering the 
arrangement the parties put their hands to a document 
called an 'Employment Agreement between Waimex 
Pty Ltd and Barry James Collinson', such document 
having been entered into evidence before the 
Commission as Exhibit C4, 

The document contains a clause which goes to the 
centre of the dispute between the parties, and I will 
return to that clause soon. 

According to the Applicant he continued to work for 
the Respondent following his engagement in February 
1988, performing duties in accordance with the 
contract, and in October 1988 he received an offer from 
another Company. He regarded that offer as extremely 
attractive and was inclined to accept it. The details of 
the remuneration package of that offer have been 
placed before the Commission in Exhibit Cl. The 
Applicant says, and the Respondent admits, that there 
was a discussion concerning the continuation of the 
Applicant's employment with the Respondent, and 
some changes were made to the contract by the 
Respondent to accommodate that. Those changes, 
according to Mr Collinson, are described in a general 
statement whichis in Exhibit C2, the relevant part, for 
the purpose of this proceeding, being set out in the 
second paragraph on page two which provides: 

It was believed that the Waimex offer would in all 
respects be equal to the other offer plus the 
provision of an economy ticket, Perth. London, 
Perth, for Mrs Kay Collinson, to be used April, May 
1989, in conjunction with a business visit by B.J. 
Collinson. 

That general statement was not accepted by the 
Respondent who produced a document styled, 
"Addendum to Deed of Service Agreement", which is 
before the Commission as Exhibit C3. That addendum 
touches upon issues which were subject to debate in that 
it amends Clause 5 of the contract to which I have 
previously referred. The document was not signed but it 
is, for the main part, accepted by the Applicant in his 
evidence that what it prescribes is what was agreed, 
except for the question of what I understand to be 
severance payment. I therefore find that the contract 
consists of the document in evidence as Exhibit C4, and 
attested to by both parties, and the document Exhibit 
C3. Now, these are the documents to which I must give 
my attention. It should be said that the Commission in 
dealing with matters pursuant to this section of the Act 
is acting judicially, and its task is specific. It is not to 
investigate whether the contract made between the 
parties was fair or not. 

Its function is to discover the precise terms of a 
contract and by application of those terms discover 
whether a benefit has not been paid. Once that step is 
taken the Commission can then apply the notions of 
equitable relief which are set out in section 26 of the Act. 
It may or may not then make an order to give effect to the 
benefit, but the first part of the function is judicial, and 
the discovery of the terms of the contract are 
fundamental to the exercise of the jurisdiction. Turning 
to the contract itself, it appears from its structure that it 
is a thorough document which touches upon the terms 
and conditions of employment in what can be 
described as an exhaustive manner. 

It appears, and I accept the evidence of the parties, 
that the various placita to Clause 5 were subject to 
change and were subject to amendment, and I read the 
document as if such amendments were made. When 
doing so though, the preamble to Clause 5 is important. 
That preamble says this: 
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The Company shall pay to the Executive during 
the continuance of his employment pursuant to 
this agreement, remuneration calculated as 
follows. 

The words are clear and unequivocal. The payments 
are directed to be made and entitlement exists during 
the continuance of the contract, and only during that 
time. This means, as a matter of law. that there is no 
ongoing right to any payment once the contract is 
finished. That is, any right to payment set out in Clause 
5 is coterminous with the contract of employment. 

I consolidate my finding in this way: that for the 
Applicant to be successful in this case he must convince 
the Commission that the fundamental precept of the 
payment under the contract as set out in the preamble to 
Clause 5 has been changed, because on the face of the 
words its meaning is clear. As I said before, in none of 
the evidence presented, either by way of the documents 
or the evidence of the parties verbally, can I find 
anything which can convince me that those 
fundamental words have changed, and 1 must read 
them as they appear in the document. That means that 
the Respondent is obliged to make the payments that he 
has made in accordance with those parts of Clause 5. 
varied by the addendum. 

The provision for payment of an economy class air 
ticket is. on the wording of the contract, conditional 
upon its continuation, and whether I believe the action 
of the Respondent in the finality of the matter is fair or 
not, I am obliged to apply the terms of the contract. The 
terms of the contract are clear. There is no entitlement to 
the economy class air ticket Perth. London. Perth, to 
enable the Executive's wife to conduct business in 
Europe. I therefore must find against the Applicant. 

The application will be determined by an order of 
dismissal. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Claim of Contractual Entitlements. 

Barry James Collinson 
and 

Waimex International Marketing Consultants. 
No. 548(a) of 1989. 

Market Development Marketing Consultants 
Manager 

COMMISSIONER J.F. GREGOR. 
6th day of June 1989. 

Order. 
HAVING heard the Applicant on his own behalf and 
Mr M.T. Coltam on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Respondent pay to the Applicant, 
within 14 days of the date herein, the sum of 
$1 174.34 in unpaid commissions. 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Patrick Little and Conlin Foods 

and 
Lombardo Limited (Receiver and 

Manager appointed). 
No. 801 of 1989. 

COMMISSIONER G.L. FIELDING. 
8th day of August 1989. 

(Given extemporaneously at the conclusion of 
the submissions, taken from the transcript 

as edited by the Commissioner.) 
Reasons for Decision. 

THE COMMISSIONER: This is an application 
brought pursuant to section 29(b)(ii) of the Industrial 
Relations Act. The application is, to say the least, 
confusing and suffers no doubt from the fact that the 
Applicant is dealing with matters which, if not complex, 
are nonetheless somewhat technical. My suspicion 
gained, both from reading the application and from 
hearing the evidence, is that he does not comprehend all 
the technicalities. 

The application purports to have been made by 
"John Patrick Little/Conlin Foods Pty Ltd" against 
"Lombardo Ltd (Receiver and Manager appointed) 
and Pannell Kerr Forster". 

The claim arises in the following way. Mr Little, was 
at all material times a director of Conlin Foods Pty Ltd. 
Apparently in or about January 1989 Lombardo Ltd 
was suffering financial difficulty. As a result Mr Little, 
who was then general manager of Lombardo Ltd, 
agreed that he would cease to be the general manager 
and that Conlin Foods Pty Ltd, of which I take it he is 
the promoter and effective controller, would act instead 
as a "consultant" to that company at a "fee of $75 000 per 
annum payable on a weekly basis". The arrangement 
was to commence on 18 February 1989. The terms of 
that arrangement are embodied in a letter dated 16 
February 1989. written by Mr Little as a director of 
Conlin Foods Pty Ltd and directed to Mr Lombardo of 
Lombardo Ltd. Mr Lombardo has countersigned it to 
indicate that he agrees to those terms. Lombardo Ltd, 
was to provide a fully serviced car, to pay all telephone 
calls pertaining to the food and beverage operations of 
Lombardo Ltd "incurred by Conlin Foods Pty Limited 
staff and to give "(s)ix (6) weeks holiday payable to 
Conlin Food (sic) staff due to the working of all public 
holidays". The agreement was to terminate on one 
month's notice in writing. 

To say the least, that agreement is quaint if not 
something of a sham, but at all events Mr Little 
acknowledges that Conlin Foods Pty Ltd had a 
consultancy arrangement with Lombardo Ltd under 
which it was in effect, as I understand it. to manage 
Lombardo Ltd's food and beverage operations. 

However, all that, so Mr Little says, came to an end on 
24 May 1989 when he was approached by one Mr Gary 
Trevor who he understands to be a partner of the 
Pannell Kerr Forster. a firm of Chartered Accountants. 
Mr Trevor advised him that he had been appointed as a 
receiver and manager of Lombardo Ltd. Mr Little says, 
that on that day he was told by Mr Trevor that he was to 
be employed as general manager of the company. 
Nothing was discussed about the terms and conditions 
of that appointment until the next day when he spoke to 
one Mr Jones whom he regards as an assistant to Mr 
Trevor. 

Mr Little says, that on that occasion he told Mr Jones 
his existing "salary and conditions" and Mr Jones 
agreed that this would continue to apply and that he 
was, in effect, to be employed on that basis. Mr Little 
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says he operated as general manager of the company 
until on or about 29 May 1989. On 31 May he received a 
letter from MrTrevor indicating that he was no longer to 
be employed by him. As a consequence of that, he 
sought, on the letterhead of Conlin Foods Pry Ltd. 
payment from Mr Jones for the period from 24 May to 
29 May. the sum of $1 730.76. He sought also holiday 
pay in the sum of $2 423.06, less $1 442.30 for one week 
apparently paid by Lombardo Ltd, and, in addition, he 
sought one month's pay in lieu of notice "as per 
contract", being $5 769.20; a total sum of $8 480.72. That 
sum was not paid, either by Mr Jones or by anyone else. 
As a result the joint application which is now before the 
Commission, was made. 

I should say that since this matter was last before the 
Commission the Applicant, Conlin Foods Pty Ltd, has 
wholly abandoned its claim against both Lombardo 
Ltd and Pannell Kerr and Forster. The Applicant, John 
Patrick Little now only seeks the sum of $1 730.76 from 
Pannell Kerr Forster. He says that he is entitled to those 
moneys as he claims in his application because he was 
employed by Pannell Kerr Forster for one full week, 
"before my employment was terminated and therefore 
claim that they assumed all rights and obligations of my 
contract with Lombardo Ltd. The receiver and manager 
was made fully aware of my contract by me when they 
were appointed". 

One of the Respondents, Lombardo Ltd (Receiver 
and Manager appointed) has filed an answering 
statement denying liability, saying in the first place that 
the applicant, Mr Little, has no standing in the matter. 
In essence its argument is that the relevant contract was 
made between Lombardo Ltd and Conlin Foods Pty 
Ltd, not with Mr Little; secondly, that, Conlin Foods Pty 
Ltd is not, and cannot be, an employee and hence has 
no standing in this Commission since section 29(b) of 
the Act, limits application to applications brought by 
the employees. No answer was filed by or on behalf of 
Pannell Kerr Forster. 

In my view the matter is quite simple and can be dealt 
with shortly. 

It is sufficient to say that when a receiver and 
manager is appointed, contracts which the company in 
receivership has entered into continue to subsist unless 
and until they are adopted by the receiver and manager. 
Here the evidence suggests that the contract between 
Conlin Foods Pty Ltd and Lombardo Ltd continued at 
least until 31 May when on the evidence adduced by Mr 
Little, Mr Trevor as a receiver and manager for 
Lombardo Ltd wrote to the directors of Conlin Foods 
Pty Ltd indicating that he had "reviewed" the contract 
with Conlin Foods Pty Ltd "and as a Receiver and 
Manager hereby notify you that I do not intend to adopt 
the contract". In reality that is what I suspect 
happened. 

Having heard Mr Little I am bound to say that I am ' 
far from satisfied even on balance that he was freshly 
appointed the general manager as distinct for the old 
arrangement continuing on. Such a happening is 
contrary to the indication contained in the letter dated 
31 May 1989 to which 1 have just referred. It is also to 
some extent inconsistent with a letter, also dated 31 May 
1989, written by Mr Little to Mr Jones, apparently in 
response to the letter from Mr Trevor. In this letter, 
which is on Conlin Foods Pty Ltd letterhead, Mr Little 
claims "(h)oliday pay and termination pay due, to be 
treated as employee wages as per agreement made with 
Partnership Pacific Limited and Lombardo Limited, 
when salary was reduced from $100 000 per annum to 
$75 000 per annum". It is noteworthy that the claim 
made on that occasion is not merely limited to the 
period of one week now in question but includes and 
lumps together holiday pay and more importantly one 
month's pay in lieu of notice, "as per a contract". 
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All of this suggests to me that at least until some time 
later Mr Little treated the contract entered into by 
Conlin Foods Pty Ltd as still being on foot even after the 
receivers and managers were appointed. That is to some 
extent borne out by the particulars lodged in support of 
this application. In answer to the question "Why do you 
say you are entitled to such benefit/s?" the particulars 
record in part, that "they", being Pannell Kerr and 
Forster, "assumed all rights and obligations of my 
contract with Lombardo Ltd. The Receiver Manager 
was made fully aware of my contract by me when they 
were appointed". In those circumstances I am far from 
satisfied that the Applicant was in effect freshly 
employed by the receivers and managers as general 
manager. I should interpose to say, too, that the 
Applicant acknowledges that when he was spoken to by 
Mr Jones he was told that the previous arrangement, at 
least as to salary and conditions, was to continue. 

Be all that as it may, even if there was, as Mr Little 
would have me find, a separate contract between him 
and the receivers and managers, the plain fact on the 
evidence, is that Pannell Kerr Forster were not the 
receivers and managers. Rather Gary John Trevor and, 
Alden John Halse were joint receivers and managers. 
The Applicant does not suggest that he was ever 
informed that anyone other than Mr Trevor was the 
receiver manager. He takes the view that because Mr 
Trevor is a partner in Pannell Kerr Forster, Pannell Kerr 
Forster are the receivers and managers and therefore 
liable for this debt. That is clearly not the law. Although 
it seems to be the case from the evidence tendered by Mr 
Little that MrTrevor is a partner of Pannell Kerr Forster 
as is Mr Halse, it seems also that there are numerous 
other partners. The logic of Mr Little's claim is that all 
those other partners are likewise receivers and 
managers by virtue of the partnership. That simply 
cannot be and is contrary to law. It would follow if only 
for that reason, that the application should be 
dismissed. In the circumstances I propose to order that 
it be dismissed. 

Appearances: Mr J.P. Little on behalf of the 
Applicant. 

Miss M.A.I. Chalkiadas (of Counsel) on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Patrick Little and 
Conlin Foods Pty Ltd 

and 
Lombardo Ltd (Receiver and Manager 
appointed) and Parncll Kerr Forster. 

No. 801 of 1989. 
COMMISSIONER G.L. FIELDING. 

8th day of August 1989. 

Order. 
HAVING heard Mr J.P. Little on behalf of the 
Applicants and Miss M.A.I. Chalkiadas (of Counsel) 
on behalf of the first named Respondent, there being no 
appearance of the second named Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
G. Pipes 

and 
Probatus Pty Ltd. 
No. 292 of 1989. 

COMMISSIONER C.B. PARKS. 
Reasons for Decision. 

(Delivered extemporaneously as edited 
by the Commissioner.) 

THE COMMISSIONER: The evidence presented in 
this matter indicates that the relationship between 
Probatus Pty Ltd and the applicant. Mr Graham Robert 
Pipes, was, as a result of the Jobstart Agreement entered 
into and identified as Exhibit 1, governed by the terms 
and conditions of employment contained in the Clerks' 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972. Clause 12.—Annual Leave, contains the 
terms and conditions to be applied in relation to annual 
leave upon the termination of an employee's service. 
Notwithstanding what may have been a stated 
intention by one party or another at the time of 
termination, that does not alter the agreed conditions 
stipulated at the commencement of the contract of 
employment. 

Mr Pipes terminated his services of his own accord 
and he did so by giving notice on a Monday to terminate 
on Friday of the same week and therefore the period of 
notice given was less than a calendar week. Clause 12 of 
the aforementioned award, pursuant to subclause (4), 
paragraph (a), states: 

If, after one month's continuous service in any 
qualifying 12 monthly period a worker lawfully 
leaves his employment,.. 

Then the employee qualifies for a pro rata payment in 
lieu ofleave. The question of what constitutes the lawful 
leaving of employment must be determined in the 
context of Clause 14.—Contract of Service of that same 
award wherein it states: 

The employment of any worker other than a 
casual shall be terminable by one week's notice on 
either side. 

The word "shall" is mandatory and to give less than 
one week's notice is therefore not a lawful termination. 
However, that is not the end of the matter. Equally, 
Clause 12—Annual Leave, in subclause (4), but in 
paragraph (b), states: 

In addition to any payment to which he may be 
entitled under paragraph (a) hereof, a worker 
whose employment terminates after he has 
completed a 12 month qualifying period and who 
has not been allowed the leave under this award in 
respect of that qualifying period shall be given 
payment in lieu of so much of that leave as has not 
been allowed unless — 

(i) he has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct... 
There has not, in this case, been a dismissal for 

misconduct. As already indicated, the termination was 
effected by Mr Pipes of his own accord. Therefore, a 
benefit arises under the contract of employment in 
relation to the completed 12 months of employment but 
not for the other three months of employment. 

The clause indicates that an entitlement exists, to be 
calculated at the rate of one-thirteenth of a week's pay in 
respect of each completed week of continuous service, 
which, in relation to a 12 month period, equates to four 
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weeks. However, it is the evidence that one week has 
already been taken and therefore there is a residual 
benefit of three weeks' untaken leave. 

The submissions and evidence by Mr Benson were 
effectively, that notwithstanding there may be a benefit 
under the contract, the applicant should not be entitled 
to that benefit because ofhis conduct which was of such 
a nature that rights under the contract should be 
abrogated. 

The circumstances associated with the termination of 
the services of the applicant and others in the employ of 
Probatus Pty Ltd occurred in a manner that could be 
considered improper. However, there has been no 
evidence that allows a finding that there was any 
associated act of misconduct performed by Mr Pipes, 
and therefore Mr Pipes is entitled to, as a result of the 
agreement entered into and the adoption of the terms 
and conditions of the aforementioned award, the 
payment of three weeks' wages in lieu of annual leave 
accrued in accordance with Clause 12 of the said 
Award. Accordingly, an Order will issue in favour of the 
applicant giving effect to these reasons. 

Appearances: Mr G. Pipes appeared on his own 
behalf. 

Mr C.R. Benson appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
G. Pipes 

and 
Probatus Pty Ltd. 
No. 292 of 1989. 

COMMISSIONER C.B. PARKS. 
4th day of August 1989. 

Order. 
HAVING heard Mr G. Pipes on his own behalf and Mr 
C. Benson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Respondent pay the Applicant $994.82 
in lieu of three weeks' annual leave, within 21 days 
of the date of this Order. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 



69 W.A.I.G 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Edward Powell 

and 
Balga Hire and Sales Pty Ltd. 

No. 1392 of 1987. 
COMMISSIONER I.E. GREGOR. 

16th day of August 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 
proceedings as edited by the Commissioner.) 

THE COMMISSIONER: This is an application 
pursuant to section 29(b)(ii) of the Industrial Relations 
Act 1979 in which the Applicant, John Edward Powell, 
alleges that the Respondent, Balga Hire and Sales Pty 
Ltd. owed him, at the completion of a contract of 
employment, benefits which have not been paid. 

The application was filed in the Registry on 27 
October 1987.The application lay dormant until 3 May 
1989 when the Clerk to the Commission caused a letter 
to be sent to the Applicant asking his intentions on the 
matter. On 16 May 1989, the Applicant asked that the 
matter be brought on for hearing. 

A conference was listed for 8 June 1989 however it did 
not take place because prior to that date the Notice of 
Hearing which had been sent from my Chambers was 
returned marked "address unknown". As I understand 
it there was contact between my Associate and the 
Applicant and eventually the conference listed for 8 
June was adjourned. After further discussions between 
the Applicant and my Associate the matter was listed 
for today's date. 

The Respondent has not appeared at these proceed- 
ings and in view of the history of the matter I have 
concluded that it is proper, in view of the failure to file 
answers or answer correspondence, that the hearing 
proceed ex parte. 

The Applicant gave evidence of his employment 
relationship with the Respondent. He said he was 
employed as a plant mechanic and that employment 
contract commenced on or about 21 July 1986. The pay 
was to be calculated at S250 net per week; a week to 
consist of five days. He was to receive a payment for 
annual leave calculated on the basis of three weeks' 
leave per year. 

Apparently during the course of the contract of 
service he had cause to work on public holidays and for 
that he was paid an additional sum, apparently an 
amount determined by the Respondent and not by him. 
He also had paid sick leave. 

Eventually, though, the contract of employment 
came to an end by the giving of notice. The Applicant 
complains that as a result of the giving of notice and 
therefore the end of the contract occurring he has not 
been paid the correct amount for one week's notice 
which I understand from his evidence was a term of his 
contract. Instead after he worked the period of notice he 
was only paid $180. There was therefore a shortfall of 
payment for the final week of approximately $70.00. He 
later also received a sum of $220 which he takes to be a 
payment on account of annual leave, that payment 
being made in cash to him. 

I am satisfied from what the applicant has told me 
that he did have a contract of employment with the 
respondent; that he did have an arrangement to receive 
annual leave calculated on the basis of three weeks per 
year; that he was employed for a period of 16 months 
and that all of that period should be taken into account 
for the calculation of leave at the end of the contract of 
service. 
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I therefore intend to find this claim proven and to 
issue an Order that the respondent pay to the applicant 
the sum of $780. An Order will issue for that amount. It 
covers the shortfall on payment of $70 in the last week of 
employment plus a payment of $1 000 for four weeks 
annual leave less the sum of $220 already paid on 
account of leave. 

An Order which provides that Balga Hire and Sales 
Pty Ltd shall pay to the applicant the sum of $780 within 
14 days of the date hereof will issue. 

Appearances: The applicant appeared on his own 
behalf. 

There was no appearance for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Edward Powell 

and 
Balga Hire and Sales Pty Ltd. 

No. 1392 of 1987. 
COMMISSIONER J.F. GREGOR. 

16th day of August 1989. 

Order. 
HAVING heard the applicant on his own behalf and 
there being no appearance for the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That Balga Hire and Sales Pty Ltd shall pay to 
the applicant the sum of $780 within 14 days of the 
date hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Francois Jean Philippe Rochecouste 

and 
Benny Partners Pty Ltd. 

No. 347 of 1989. 
COMMISSIONER J.F. GREGOR. 

30th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 27 February 1989 
Francois Jean Philippe Rochecouste (the applicant) 
filed in the Registry an application pursuant to section 
29 of the Industrial Relations Act 1979. By this 
application he seeks an Order for payment of 
contractual benefits he says arise from a contract of 
service he alleges existed between himself and Benny 
Partners Pty Ltd (the respondent). The benefits the 
applicant claims should be subject of Order were 
expressed by Mr R. Le Miere, of Counsel who appeared 
on his behalf, to be calculated in the following way. That 
is, an Order for payment for a minimum period of six 
months or 20 weeks. Such payment being mitigated by 
earnings during a period of employment entered into by 
him post termination so that he would be entitled to a 
nett benefit of $8 100. Alternatively if it is found by the 
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Commission that the primary submission for payment 
for a fixed term contract is not sustainable, then as no 
notice was expressly provided in the contract that notice 
should be implied to the extent of one month so that the 
applicant should receive the money he would have 
earned during the period of employment at the rate of 
$600 per week, plus payment for a further month being a 
period representing a reasonable period of notice. 
Finally whatever else might be the situation the 
applicant be entitled to $600 per week for the period he 
was employed, that is for six weeks minus any payments 
made during the period of employment so that he has 
been denied a sum of $2 100 during that period. In the 
alternate, if the Commission finds against the applicant 
in respect to contractual benefits then he seeks a finding 
of unfair dismissal and in accordance with the dicta in 
Pepler's case [Robe River Iron Associates v. Association 
of Draughting, Supervisory and Technical Employees 
Appeal No. 7 of 1987 (1968 68 WAIG 11)] an order for re- 
employment together with an ancillary order awarding 
him the wages he would have been paid during the 
period since"the contract of service was terminated to 
date, less the wages he was paid as a result of alternate 
employment during that period so that compensation 
of $8 100 would be paid. 

The Respondent, who was represented by Miss 
Ciffolilli of Counsel, says that on or about 23 August 
1988 the applicant and the respondent entered into a 
contract for services, whereby the applicant agreed to 
act as an investment, superannuation and insurance 
consultant; as the contract was for services the matter is 
not an industrial matter as defined in section 7 of the 
Industrial Relations Act 1979 the jurisdiction residing 
in section 29(b)(ii) of the Act therefore does not arise 
and the matter should be dismissed. 

According to the applicant he was employed by the 
respondent as an investment, superannuation 
insurance consultant and commenced duty on 29 
August 1988. It is alleged that by virtue of an oral 
agreement between the applicant and a Mr Gillett, 
acting on behalf of the respondent that the applicant 
would be employed. It is further alleged that it was 
expressly stated that his status was to be that of an 
employee. So far as remuneration is concerned he was. 
on the long term basis, to get 50 per cent of commission 
earned by him for the respondent. It is further alleged 
that for the initial period of six months he would be paid 
a minimum salary of $600 per week. The applicant says 
this was to cover the period in which he would be 
establishing new business for the respondent and 
because it was anticipated there would be little or no 
commissions earned. In accordance with these 
arrangements the applicant says he set about the task he 
was employed to do. He was paid once during his period 
of employment and that was after a demand by him 
after about two to three weeks when he received the sum 
of $1 500. After a further two or three weeks having not 
received further payment he again made a demand. 
There was no payment forthcoming but a couple of days 
later Mr Gillett called him into the office and dismissed 
him. The dismissal being summary and without notice; 
he was to stop immediately. It is claimed by the 
applicant that in an initial interview with Mr Gillett it 
was agreed that the employment would be for at least six 
months because that was the period that was agreed 
between them that it would take to establish the 
business. A period described to be a reasonable period 
before it could be expected that commissions or a 
reasonable level of commissions could be expected to 
flow. Because of this expectation it was clear to the 
applicant that the employment would be for at least that 
duration. Hence he says that when he was dismissed on 
14 October 1988 he was unfairly dismissed because the 

only apparent reason for his dismissal was that it 
followed his request or demand to be paid under the. 
terms of his contract of service. 

The applicant gave evidence on his own behalf. He 
advised that he had been in the financial services 
industry for about six years, having been trained with 
the Australian Mutual Provident Society and National 
Mutual. After that training he worked as an 
independent with a variety of financial institutions 
before joining the applicant. Before he joined the 
applicant, he dealt with superannuation, insurance and 
investments through various banks as an independent 
and self-employed person. 

He had applied for the position with the applicant 
after he saw an advertisement of a vacancy in The West 
Australian newspaper of Saturday 16 July 1988 (Exhibit 
LI). He says in his evidence that he comprehended the 
wording of the advertisement to mean that the 
remuneration was salary based because it contained the 
words "remuneration is incentive based". He was 
anxious to move away from a self-employed position 
and get the stability of a wage. He first approached the 
respondent by telephone and had an interview with Mr 
Gillett on 28 July 1988. At that interview he was told that 
the company was establishing a new insurance and 
superannuation arm to their existing business. It was a 
new venure for the company and it had no expertise in 
the area, hence its advertisement for a person with 
specific experience. He evidenced that during his 
interviews with Mr Gillett certain restrictions were 
placed upon.the way that he would be able to operate 
because the client base he was to deal with was sensitive, 
therefore he would be restricted in whom he could deal 
with and then only by permission of Mr Gillett. The 
long term basis of his remuneration was to be based on a 
50/50 split of any commissions he brought to the 
company. After that interview he left to consider the 
matter before he had a further interview on 8 August 
1988. He claims that in the second interview he 
specifically asked the respondent's agent. Mr Gillett, 
what the status of the employment was to be. He said 
that in emphatic terms he was told he was an employee 
of Benny Partners and therefore covered by workers' 
compensation and professional indemnity. He had 
discussions with Mr Gillett at that time concerning a 
minimum period of employment and a period of six 
months was agreed. He further says that he would not 
have accepted a shorter period. He alleges that Mr 
Gillett admitted to him that he realised it would take 
time to get a cash flow going because it was a new 
business and that led to a request from Mr Gillett for 
him to state how much money he would need to survive 
on. In response he had said he would need $600 per 
week. 

In due course he received a letter of appointment 
from the company (Exhibit L3). He was surprised when 
he read it that it made no mention of the verbal 
agreements that he had made with Mr Gillett 
concerning the $600 per week and the six month term 
but that on the first day of his employment he 
approached Mr Gillett and voiced his concern. He says 
that it was indicated to him that everything was alright, 
that the agreement for $600 still stood and that the letter 
merely covered the broad agreement. He also gave 
evidence that there was a gap between the time he 
received the appointment and the time he started his 
employment. He says that the reason was that there 
were renovations going on and that the 
accommodation was not suitable for the purpose for 
which the contract had been entered into. The applicant 
claimed that he was told that he was responsible to Mr 
Gillett completely and he received various instructions 
from him during the course of the employment. He was 
provided with all office facilities and support. He 
worked the normal office hours of 8.30 a.m. to 5.00 p.m. 
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and that he understood that he was required to report 
with any explanation as to tardiness if he was late for 
lunch or absent for some other reason. The type of lines 
of investment that he would offer was specified to him 
and he was to use the respondent's client base. He also 
set about contacting insurance companies and 
investment houses to arrange agencies. In due course he 
did arrange agencies, they being in the name of the 
respondent (Exhibit L5). The applicant says he set 
about his work and after about a period of two or three 
weeks he had not received any pay so he approached Mr 
Gillett who, he says, indicated he would fix the matter 
and he did so soon after by handing him a cheque for 
$1 500. He thought that the amount was strange, but he 
was grateful for the money. A further two to three weeks 
went by and he approached Mr Gillett again about his 
next pay. He was told that there would be no further pay 
on the orders of the Board of Directors. The applicant 
says he was surprised and said that he was so because it 
was a breach of the agreement. Within a few days he was 
dismissed. This was done by Mr Gillett calling him into 
his office saying that the Board of Directors were not 
happy because there was no business coming in and 
they were not prepared to continue with the 
arrangement. Further they were upset that Mr Gillett 
had authorised the payment of $1 500 to him. The 
applicant gave further evidence concerning his 
attempts to obtain work, post termination and provided 
details of the work that he did obtain. 

The applicant was then subject to cross-examination 
by Counsel for the respondent. That cross-examination 
was detailed and thorough. During it the applicant 
confirmed the type of work that he was engaged to 
perform and the arrangements that he said he made 
with Mr Gillett on behalf of the company. He admitted 
that he had made no arrangements for holiday pay, sick 
pay or long service leave, none of these matters being 
discussed. He admitted that the letter of 23 August 1988 
did not confirm the arrangements for remuneration as 
described by him and there was nothing in it 
concerning retainer. The applicant was cross-examined 
on the duties he performed and the circumstances 
which led to the payment of $1 500. By reference to a 
letter dated 26 October 1988 written by the applicant 
following his dismisal (Exhibit C4) he was questioned 
as to why he wrote that he was not aware at the time that 
Mr Gillett had not been authorised to make offers and 
that no guarantees to him existed, in response he said 
that the guarantee referred to in the letter was the 
guarantee that Mr Gillett had made to him and that he 
had accepted it in good faith. He merely was not aware 
that Mr Gillett was not empowered to make the offer. 

On behalf of the respondent, Bruce Stanley Benny 
gave evidence. He is a broker and a director of the 
respondent. He described its business, the way that Mr 
Gillett had become associated with the respondent and 
his role in it. That in effect being that Mr Gillett was told 
by the firm how to conduct the financial planning 
business and as a consequence he was told under what 
terms and conditions commission salesmen under his 
direct supervision were to be employed. In substance 
those terms and conditions were to be on the basis that 
there was no commitment and no understanding other 
than that which normally applied in the industry and 
that was that remuneration was on a commission basis 
using facilities of the financial planning company 
which in this case was the respondent. The letter which 
Mr Gillett had sent to the applicant informing him of 
his appointment was completely in accordance with 
these policies. 

Mr Benny became aware that certain funds had been 
advanced to the applicant. The matter was discussed at 
a weekly Directors meeting sometime around mid- 
September. The matter had been placed before the 
Board because apparently one of the Directors 

approved the payment on a personal basis before 
getting Board approval and this was contrary to the. 
intent of the respondent. It was on the basis of reports 
from Mr Gillett through statements of commissions 
earned on a weekly basis that it became apparent that 
little or. no business was being written in the section by 
the applicant. This advice confirmed the witnesses own 
observations. He had suggested to Mr Gillett some 
methods by which endeavours could be made to 
increase the commissions earned. He had those 
conversations with Mr Gillett on a number of 
occasions. However results were not forthcoming after a 
reasonable period of time and it was believed to be 
prudent not to maintain the relationship. Instructions 
were therefore given to Mr Gillett because he was the 
Manager of the financial planning arm to terminate the 
arrangement The decision was taken with the 
concurrence of Mr Gillett who would not have been 
asked to take the stand that he did if he had not have 
agreed that the situation needed to be resolved one way 
or another. Mr Benny gave evidence of the method of 
paymentof other consultants within the division and he 
also attested that Mr Gillett, who had been involved in 
.the negotiations leading to the applicant's engagement 
was subsequently deceased. In cross-examination Mr 
Benny indicated that he did not recall knowing about 
the payment of $1 500 to the applicant until after it had 
occurred but he may well have signed the cheque. He 
would have done so not knowing whether the cheque 
was for money earned or for payment in advance. 
However notwithstanding that, in due course he did 
find out the basis on which it was paid and he 
confirmed that the payment had been made on the 
basis contrary to the understanding or instructions that 
he had given to Mr Gillett. Reference was made to 
minutes of a Board meeting in which it resolved that the 
payment arranged by Mr Gillett was contrary to the 
instructions and understandings between the Board 
and Mr Gillett. (Exhibit C7) 

Further evidence was called from Lynette Anne 
Higgins. She said she was employed as a financial 
planner with the respondent and gave details of herown 
conditions of employment. 

In his submissions on behalf of the applicant. Mr Le 
Miere said that the first issue for decision is whether or 
not the applicant was engaged as an employee or some 
other capacity. Secondly, if he was employed as an 
employee what were the terms of that employment. 
Thirdly if he is an employee, is the form of dismissal 
unfair and if so should he be re-employed. The major 
evidence and the principle evidence is from the 
applicant himself and the substance of that evidence is 
that there was an agreement made between the 
applicant and Mr Gillett acting on behalf of Benny 
Partners. The applicant's evidence was open and 
straight forward. He responded to questions put to him 
in a frank way. There was no attempt to re-construct 
matters or come up with a version to suit the occasion. 
The other evidence in the matter comes from Mr Benny. 
The substance of that evidence is that he gave certain 
instructions to Mr Gillett as to the basis upon which 
consultants were to be remunerated. That was to be, on 
the basis of commission only. According to Mr Le 
Miere that does not mean and is not inconsistent with 
any of those persons being employees because one can 
be paid on a commission basis. The nub of Mr Benny's 
evidence was that he had nothing to say on the issue of 
an employee or contractor. His evidence related solely 
to the basis of remuneration. In fact Mr Le Miere takes 
some comfort from Mr Benny's evidence because he 
says it suggests that Mr Gillett did not do what he was 
requested to do in that it is clear from the interaction 
between Mr Benny and Mr Gillett that there was 
concern over the payment of $1 500. According to Mr 
Benny that was contrary to instructions and it can be 
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concluded that there can be no dispute that Mr Gillett 
was not carrying out what his employer, that is the 
respondent, wished him to do. It strengthens the 
suggestion, if one could draw such an inference, that Mr 
Gillett was indeed running the section in the way he saw 
fit. He dearly saw fit to override the wishes or intentions 
of the respondent in relation to payment of $ 1 500. If the 
intentions of Mr Benny were overriden concernig the 
$1 500 it follows that the other instructions could well 
have been overriden as well. 

Insofar as the documentary evidence is concerned it 
is conceded by the applicant that Exhibit LI could well 
be read to mean that payment was by way of 
commission alone and that indeed may well have been 
the intention of the Board of the respondent, but that is 
not what happened. It is clear that the position that the 
applicant took up was a new one and different to any 
other position held by anyone in the respondent. The 
evidence of Miss Higgins supports that. It was a 
specialist job in a specialist field. The public 
announcement in Exhibit L4 is support for this 
proposition. Insofar as the letter for appointment is 
concerned it was suggested that a logical explanation 
for it is that it is a fairly standard letter setting out the 
remuneration of the position in a fairly standard form, 
its contents are indicative of a long term arrangement 
and there was no doubt that Mr Rochecouste was to 
receive 50 per cent of the gross income from 
commissions. There is no logic in the suggestion that 
the applicant would have agreed to go and set up new 
business for the respondent, spend time arranging 
agencies and establishing that business, and during all 
this period know that there would be no commissions 
coming in, so that he would be working, in effect, for 
nothing. Commonsense leads to the suggestion that it is 
quite probable that the question of what was to happen 
in the meantime before a cashflow commenced, was 
raised. The evidence was that the applicant received his 
letter of appointment on 23 August but on the first 
working day thereafter, on 29 August, raised his concern 
that the agreement he had made with Mr Gillett had not 
been recorded in the letter and he was told not to worry 
about it. The time frames through which the applicant 
waited to make his claim for pay were perfectly 
explainable in the circumstances. 

Miss Ciffolilli, on behalf of the respondent, presented 
argument concerning the Commission's jurisdiction. It 
was her suggestion that on the dicta in AMP Society v. 
Allen and Another (1978 52 ALIR 407) that the 
existence of a written contract is an important factor in 
determining whether there is an employer/employee 
relationship. In the instant matter the documentary 

, evidence does not support the propositions advanced 
by the applicant. The advertisement which had been 
placed in The West Australian on 16 July was of no 
assistance to him, nor was his letter of appointment, nor 
also was the document dated 9 September 1988 (Exhibit 
L6) which had been given to him to help him obtain 
finance. While it was not disputed that the applicant did 
receive $1 500, the nature of the payment is disputed. 
There was nothing to indicate that the payment was 
anything other than an advance against commission. It 
was also remarkable that when the advance was given, 
that there is no way that it can be related arithmetically 
to a payment of the amount claimed. In fact, there is 
other contrary evidence, particularly the letter of 14 
March (Exhibit C2) which requested re-payment and 
there is even a subsequent letter. This all goes to give 
weight to the proposition that the applicant was 
appointed as a Consultant and not an employee. It was 
strange that when he received his letter of appointment 
on 23 August 1988 that he did not immediately query it 
with the respondent. 

There are other indicia apart from the agreement as 
to whether or not there is an employment contract, there 
are the admissions concerning the arrangements that 
there would be no holiday pay, or sick leave, or long 
service leave. 

Counsel for the respondent suggested that the 
Commission must be satisfied that there is an express 
agreement between the parties and if there is no express 
agreement then the claim must fail. Other submissions 
were made concerning the appropriate case law, 
however I do not need to recite them for the purpose of 
this decision. 

I have had the opportunity to observe the witnesses 
for the applicant and respondent give their evidence. It 
is important that I report my impressions gained from 
that process. The applicant presented his evidence in a 
consistent and clear manner. He was subject to detailed 
cross-examination by Counsel on behalf of the 
respondent and the product of that cross-examination 
was to confirm in my mind the probability that the 
evidence being presented by him was correct. I find that 
the evidence given by the applicant is not displaced by 
any of the evidence given by either Mr Benny or Miss 
Higgins, nor could it be because their evidence, which 1 
also find to be credible, was directed to other matters. 

It is first necessary, because of the jurisdictional 
argument, to make findings concerning the 
employment relationship. In doing so I apply the dicta 
in AMP Society v. Allen and Another (supra). I 
understand the correct statement of the law which was 
approved in that case, was a comment from the Chief 
Justice of the Supreme Court of South Australia who 
had said: 

How, then, is one to distinguish between the 
contract of service and the contract for services? 
The older test was simple. It all turned on the right 
to control the manner of doing the work. If the 
alleged employer possessed such a power the 
contract was a contract of service, not a contract for 
services; if not, then not. That power was both a 
necessary and sufficient condition of a contract of 
service. 

... It seems to me, then, that at the present time 
there is no magic touchstone. The Court has to look 
at a number of indicia and then make up its mind 
into which category the instant case should be put. 
It is a question of balancing the indicia pro and 
con. 

Taking my finding that the evidence of the applicant 
is acceptable and applying what I believe to be the 
intent of the statement of law as it is above, I think the 
balance must fall on the side of the applicant in his 
claim that he was an employee. The indicators which 
would suggest the presence of a master and servant 
relationship outweigh those matters which would 
indicate to the contrap'. Some of the contrary 
indications are the advertisement that had been placed 
in the paper, the form of a letter sent to the applicant and 
that he was not to be paid for certain categories of leave. 
However, those negative indicators do not, on balance, 
displace the factors which would indicate to the 
contrary and I include in those the applicant's own 
evidence concerning the arrangements he had made 
with Mr Gillett who was in my understanding of the 
scheme of events clearly acting on behalf of the 
respondent. 1 couple this with the evidence of Mr Benny 
where he indicated the types of controls that the 
respondent expected to have over the conduct of the 
work of the applicant, the factor of control still being, on 
the case law, one of the most important indicia of the 
presence of an employer/employee relationship. 

It appears to me that on the balance of probabilities 
that there was a contract of service between the parties, 
that contract being for the applicant to work in a 
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specialised area in which the respondent had not 
operated before because of a specialisation of that work. 
There was an understanding between the parties that it 
would take time to generate income by way of 
commissions and so they made an arrangement which I 
am prepared to accept was for payment of $600 per 
week. However, there is nothing in the evidence which 
would indicate to me that the contract was for a fixed 
term of six months as asserted by the applicant. In fact 
there are indications to the contrary, both in the letter of 
employment and from the evidence of the applicant 
himself. 

Before proceeding any further it is necessary that I 
give my attention to the allegation of unfair dismissal. It 
seems to me that what occurred was a perfectly usual 
incident of business. A company decided to branch into 
a new area and expand its market penetration. It did so. 
in this case, by the hiring of the applicant, who was said 
to have some expertise in the area. The progress of the 
operation was watched carefully by Mr Benny and 
other Directors of the company and they expressed 
their concern from time to time to Mr Gillett, who is the 
manager of the section, that the envisaged success was 
not forthcoming. In due course they decided that the 
continuation of the exercise was not in the interests of 
the whole of the operation so they decided to bring it to 
an end. This meant the termination of the service of the 
person with the specialist knowledge who had been 
brought in to man the operation. The employer is free to 
manage his business in the way he thinks best to 
maintain its-success and viability. The Commission is 
not to interfere with that exercise of prerogative unless, 
in the event of termination of service of an employee, 
that it is apparent that the entitlement to terminate had 
been exercised unfairly. It has not been in this case and I 
therefore would find against the applicant concerning 
unfair dismissal. 

That leaves the question of the existence or not of 
contractual benefits. On the balance of probabilities I 
would believe that there was a contract to pay $600 per 
week. There was no arrangement for notice, but I 
understand the rule of law to be that where the contract 
is silent on the matter and the contract is not for a fixed 
time, which I have found, then a period of notice can be 
implied and that period of notice must be "reasonable". 
Although reasonable notice can be gauged by the 
method of payment, be it weekly or fortnightly, there is 
no rule that an employee engaged on a weekly salary is 
entitled to a week's notice. What the employee is entitled 
to is "reasonable notice" and this is a question of fact 
(see Cohen v. Nichivic 1976 WAR 183). In my 
understanding of the type of work being performed by 
the applicant, it is a type of employment at a senior level 
which would attract a month's notice and I find that to 
be reasonable in the circumstances. 

I consolidate my findings as follows. There was no 
unfair dismissal. The applicant was an employee under 
a contract of service. He is entitled under that contract 
of service for a payment of $600 for each week of his 
employment and to an implied period of notice of one 
month. Minutes of a proposed Order to reflect these 
findings will now issue. The applicant will be paid the 
sum described in the attached Order which has been 
calculated on the basis that the period of employment 
was for six weeks plus a notice period of four weeks at 
$600 per week minus the payment of $1 500 already 
made. 

Appearances: Mr R. Le Miere, of Counsel, appeared 
for the applicant. 

Miss A. Ciffolilli, of Counsel, appeared for the 
respondent. 

2793 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Francois Jean Philippe Rochecouste 

and 
Benny Partners Pty Ltd. 

No. 347 of 1989. 
COMMISSIONER J.F. GREGOR. 

30th day of August 1989. 

Order. 
HAVING heard Mr Le Miere, of Counsel, on behalf of 
the applicant and Miss A. Ciffolilli, of Counsel, on 
behalf of the respondent, and pursuant to the powers 
contained in the Industrial Relations Act 1979, the 
Commission doth hereby order- 

That the respondent pay to the applicant the sum 
of $4,500 within 28 days of the date hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Gavin Vosper 

and 
Trade Pro (Australia) Ltd. 

No, 776 of 1989. 
COMMISSIONER G.L. FIELDING. 

4th day of September 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 
the submissions, and taken from the transcript 

as edited by the Commissioner.) 
THE COMMISSIONER: The Applicant has brought 
this application pursuant to section 29(b)(ii) of the 
Industrial Relations Act claiming that he has been 
denied benefits under his contract of employment, not 
being award benefits, with the Respondent company. 

It is accepted and not in dispute, and in any event I 
find it to be a fact that the Applicant was employed by 
the Respondent company, apparently as a special 
projects manager, from 2 February 1989 until or about 
19 May 1989. The Applicant's evidence is, and again it is 
not disputed, that he was to receive a salary of $40 000 
per annum together with motor vehicle expenses, the 
salary to be paid fortnightly. 

The Applicant says that when he commenced work 
with the Respondent he was paid initially by a cheque 
drawn on the Respondent's account but thereafter he 
was either paid by a cheque drawn on the account of 
another company or on the personal account of Mr 
Leppard who, it is accepted, was at all material times the 
chairman of directors of the board of Respondent. 

The Applicant says too, that on or about 8 May 1989 
he received a fortnightly salary cheque which was not 
honoured. That caused him to be concerned about the 
Respondent's capacity to continue its business and 
thereby employ him. At that time Mr Leppard was out 
of the State. He returned on 19 May. On that day the 
Applicant spoke to Mr Leppard about the cheque 
which had been unpaid and says that in response Mr 
Leppard suggested that he thought it was about time the 
Respondent and the Applicant parted. The Applicant 
agreed. He told Mr Leppard that he had already written 
out his resignation which he then handed to Mr 
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Leppard, giving two weeks' notice of termination of his 
employment. The Applicant said that he indicated that 
he was prepared to work out the period notice but Mr 
Leppard suggested that it would be better if he left that 
day. The Applicant says, that he then asked to be 
reimbursed for the cheque which was dishonoured, for 
the fortnight that he worked up to 19 May, for the period 
in lieu of working out his notice, and for accrued 
holiday pay. He says further, that Mr Leppard agreed to 
pay all those benefits later that day. By arrangement 
later that day, Mr Leppard and the Applicant met, but 
Mr Leppard handed only $500, in cash. 

Thereafter, the Applicant says that he attempted to 
speak to Mr Leppard about the outstanding moneys 
which he says Mr Leppard promised to pay but to no 
avail. On 26 May Mr Leppard called on him and gave 
him a further $500 in cash. The Applicant asked when 
the remainder was to be paid, to which he says Mr 
Leppard replied that he had borrowed the money paid 
thus far, the Respondent was in financial strife and 
could not afford to pay the balance, at least at that 
time. 

The following day the Applicant says he saw an 
advertisement in the newspaper seeking a sales 
manager for the Respondent. This so annoyed him that 
he instituted these proceedings. He says that towards 
the end of June he spoke to Mr Leppard about the 
matter again and Mr Leppard said that the debt would 
have been fully paid, if he had not initiated this 
action. 

The Respondent has not appeared at this hearing, 
though it has filed an answer simply denying that the 
allegations made by the Applicant are correct. Rather, 
the Respondent through Mr Leppard, but without a 
warrant as required by the Regulations, sought an 
adjournment on the grounds that the secretary is said to 
have "serious business" elsewhere. Mr Leppard, who 
claimed to have instructions from the secretary to make 
the application for adjournment, was unable to do more 
than speculate about what those serious matters were. 
In the circumstances, I was not prepared to accede to the 
request for an adjournment. 

Nonetheless, Mr Leppard has given evidence in 
which he admits that on behalf of the Respondent he 
engaged the Applicant on the terms the Applicant has 
alleged. Although Mr Leppard says he has little 
recollection of the events surrounding 19 May, he says 
that the Applicant walked out of the office rather than 
leaving at his request. Whilst Mr Leppard would be 
prepared to recommend to the Respondent that the 
Applicant be paid his salary up to that day, 19 May, he 
should not receive anything thereafter, in part because 
Mr Leppard says that the Applicant worked for a 
company in which he has a substantial shareholding, 
when he was employed by the Respondent. 

Where there is a conflict in evidence, I am bound to 
say that I accept the Applicant's evidence as being the 
more reliable. He appeared to have a good and clear 
recollection of the events surrounding this matter and 1 
was impressed by the apparently natural way in which 
he gave his evidence. Mr Leppard, on the other hand, 
acknowledges that he does not have as good a 
recollection of the events as the Applicant and in the 
face of what I have seen and heard I am led to conclude 
that what the Applicant has said is the truth, at least on 
the balance of probabilities. 

I accept in particular, that the Applicant was 
employed by the Respondent on an annual salary of 
$40 000 per year payable fortnightly. I accept that for the 
fortnight ending on or about 5 May 1989 he was paid a 
cheque on account of his salary which cheque was not 
honoured and, that he worked up until 19 May and was 
paid nothing for that period. Indeed, to Mr Leppard's 
credit, he does not dispute that. 
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1 am satisfied on balance that the events of 19 May 
occurred as the Applicant said: that is, that he offered to 
work out his two weeks' notice but was told by Mr 
Leppard that it would be better if he left that day. 
Furthermore, I accept the Applicant's evidence that he 
directly put to Mr Leppard that he was entitled to be 
paid for the two weeks up until 19 May in addition to 
reimbursement for the unpaid cheque and that he was 
entitled to further benefits in the form of two weeks' pay 
for the period of notice plus pro rata holiday pay. 
Indeed, 1 find that he made an offer to Mr Leppard that 
the benefits comprising the payment in lieu of notice 
and the accrued holiday pay need not be paid forthwith 
but could be delayed if Mr Leppard wished. I find that 
Mr Leppard then said, that he would pay all of the 
entitlements claimed that day. 

1 accept and find it to be a fact that only $1 000 has 
been paid since 19 May. Again, that is not really in 
dispute. 

It would follow that the Applicant has shown on the 
balance of probabilities that he has been denied 
contractual benefits consisting of one month's pay (two 
fortnightly instalments) for work done until 19 May, 
being the date on which he ceased work. He is entitled to 
work out his period of notice and that not having been 
required of him by the Respondent, as I find, he is 
entitled to be paid for that period. There is no evidence 
as to any express terms of notice required to terminate 
the contract of employment, but in the circumstances 1 
would have thought two weeks a reasonable period. The 
law is that ordinarily there is no entitlement to pro rata 
holiday pay in the absence of an express agreement in 
that behalf. On the facts as I find them, namely that Mr 
Leppard. as chairman of the Respondent, accepted that 
the Respondent would pay the pro rata holiday pay 
claimed by the Applicant there was clearly an 
agreement that it be paid. In the circumstances the 
Applicant would be entitled to payment for that as 
well. 

On my calculations the Applicant would be entitled 
to a net sum in the order of $3 038.48. However there will 
need to be a speaking to the minutes to settle the exact 
figures. 

Appearances: Mr P.O. Vosper appeared in person. 
No appearance on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Gavin IVbsper 

and 
Trade Pro (Australia) Ltd. 

No. 776 of 1989. 
COMMISSIONER G.L. FIELDING. 

1st day of September 1989. 

Order. 
HAVING heard Mr P.G. Vosper in person and there 
being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Respondent pay to the Applicant the 
sum of $2 801.40 as and by way of contractual 
benefits denied to it. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, 

West Australian Branch 
and 

Western Australian Government 
Railways Commission. 

No. C724of 1989. 

CONCILIAISON ORDERS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hamersley Iron Pty Ltd 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. C674 of 1989. 
COMMISSIONER S.A. KENNEDY. 

11th day of August 1989. 

Order. 
WHEREAS following the dismissal of an employee. Mr 
Williamson, by Hamersley Iron Pty Limited (the 
Company) on the 3rd day of August 1989, members of 
the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia (the Union) employed at 
Paraburdoo withdrew their labour; and whereas a 
conference on this matter was held before the 
Commission on the 8th day of August 1989 for the 
purpose of conciliation of issues between the parties as 
far as possible; and whereas the Commission informed 
the parties that the issue of the dismissal of Mr M. 
Williamson would be referred for hearing and 
determination and that such hearing would take place 
on the 11th day of August 1989; and whereas the 
Commission recommended to the parties that they 
forthwith and with other unions with members at 
Paraburdoo enter into on-site discussions on policies 
and procedures applying or to apply for the purpose of 
prevention of unauthorised use of Company property 
by any employee; and whereas the Commission also 
recommended that the strike action cease as soon as 
possible; and whereas, notwithstanding the acceptance 
of the foregoing recommendations and the imminent 
arbitration of the issue of Mr M. Williamson's 
dismissal, the said strike action has not ceased; and 
whereas, having regard for all the circumstances, the 
continuation of such strike action is unwarranted; now 
therefore I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979. do 
hereby order — 

1. That the Amalgamated Metal Workers and 
Shipwrights Union ofWestern Australia do all 
such things forthwith as are necessary and 
appropriate to ensure that members who are 
employees ofHamersley Iron Pty Ltd and who 
are currently on strike return to work in 
accordance with their contracts of 
employment as soon as possible and in any 
event no later than 4.00 p.m. on the 12th day of 
August 1989 and continue to so work in 
accordance with their contracts of 
employment. 

2. That following 1. hereof, the Amalgamated 
Metal Workers and Shipwrights Union of 
Western Australia shall enter forthwith into 
on-site discussions at Paraburdoo with 
Hamersley Iron Pty Limited on the policies 
and practices to apply for the prevention of 
unauthorised use of Company property. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

COMMISSIONER S.A. KENNEDY. 
22nd day of August 1989. 

Direction. 
WHEREAS the parties are in dispute over the 
implementation of a warning and evacuation 
procedure in parts of the rail system, specifically at 
Forrestfield; and whereas at conferences held on the 
21st and 22nd days of August 1989 the parties did not 
resolve their differences; and whereas in the opinion of 
the Commission there is likely to be a deterioration in 
industrial relations in respect of the matter in question 
in the existing circumstances, before conciliation or 
arbitration has resolved the matter; and whereas in the 
event that it has been recommended to the parties to 
have further discussions with a view to resolution of the 
issue; and whereas the parties have been instructed to 
report back to the Commission on the situation no later 
than by 10.00 a.m. on Monday, the 28th day of August 
1979; and whereas in the event that the matter is still in 
dispute the parties will be required to specify their 
respective position and the Commission will give 
consideration to referring the matter for hearing and 
determination; now therefore I the undersigned, 
pursuant to the powers conferred by the Industrial 
Relations Act 1979 and specifically section 44(6)(ba)(ii) 
do hereby direct — 

1. That the Australian Railways Union of 
Workers. West Australian Branch direct its 
members to lift all bans forthwith which have 
been applied over this issue and to work in 
accordance with their contracts of 
employment pending resolution of this issue 
by conciliation or arbitration, and in any 
event, by no later than 10.00 a.m. on the 23rd 
day of August 1979. 

2. That the Western Australian Government 
Railways Commission do all such things as 
are appropriate and necessary to detail its 
interim proposal for warning and evacuation 
procedures at the Forrestfield complex to the 
Australian Railways Union of Workers, West 
Australian Branch and others as appropriate 
by no later than 9.00 a.m. on the 23rd day of 
August 1989. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of Workers, 
West Australian Branch and Others. 

No. 1284 of 1988. 
COMMISSIONER S.A. KENNEDY. 

7th day of August 1989. 

Order. 
WHEREAS the parties have been engaged in 
discussions over proposed variations to Clause 28.— 
Away From Home and Meal Allowances of the Railway 
Employees' Award No. 18 of 1969 for some months; and 
whereas this matter has been the subject of conferences 
pursuant to section 32 of the Industrial Relations Act 
1979 before the Commission; and whereas the parties 
have now reached substantial agreement on the 
proposed variations; and whereas the parties have 
agreed that conciliation would be assisted by the issue 
of an order in the terms of the applicant's amended 
proposals with effect for a limited term; and whereas the 
Commission, being satisfied that the proposed 
variations are in accord with the Wage Fixing 
Principles and that the agreed course is appropriate to 
the objects of the Act; now therefore I the undersigned, 
pursuant to the powers conferred by the Industrial 
Relations Act 1979. and by consent, do hereby 
order— 

1. That notwithstanding the terms of subclause 
(2)(b), (c) and (d) of Clause 28.—Away From 
Home and Meal Allowances of the Railway 
Employees' Award No. 18of 1969 as amended, 
the terms of the following schedule shall apply 
in lieu. 

2. That the terms of this Order shall have effect 
from the beginning of the first pay period 
commencing on or after the 7 th day of August 
1989 and shall continue to apply for a period of 
three months thereafter unless otherwise 
ordered by the Commission. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 28.—Away From Home and Meal Allow- 

ances: Delete subclause (2)(b), (c) and (d) and insert in 
lieu thereof — 

(b) (i) Hotel or motel accommodation may be 
utilised at the option of the employee in 
which case an allowance of $76.90 per 
day for the first 42 days at any one 
location and $38.45 per day thereafter 
shall be paid to cover the cost of 
accommodation, meals and incidental 
expenses. The employee shall advise 
the employer of the type of 
accommodation occupied, 

(ii) Reimbursement for part of a day shall 
be as follows: Breakfast 12.5 percent of 
daily rate; Lunch 12.5 per cent of daily 
rate; Dinner 25 per cent of daily rate; 
and Bed 50 per cent of daily rate: 
Provided that payment for meals on 
departure and arrival shall only apply 
where the circumstances of the trip 

were such that the employee could not 
reasonably be expected to have the 
meal at the employee's home or lodging 
before departure or after arrival and the 
employee shall advise that each meal 
claimed was actually purchased, 

(iii) Notwithstanding (i) above, the 
employer may, at the employer's 
discretion, for the purpose of seminars, 
training courses and the like, bulk book 
hotel or motel accommodation with 
full board and in lieu of (b)(i) above pay 
the employee an incidental allowance 
of $5.35 per day. 

(c) An employee who is required to travel, for 
relief purpose, outside of the metropolitan area 
may, subject to the prior approval of the employer, 
elect to use private motor vehicle transport to travel 
in the employee's own time to and from the 
relieving location at the beginning and end of the 
relief period and be paid an allowance of 20.51 
cents per kilometre in recognition of the cost and 
time taken. 

(d) Notwithstanding the provisions of 
subclause (2)(a)(ii) of this clause accommodation 
as described in subclause (2)(f) may be 
permanently allocated to an employee who 
regularly travels and camps away from the home 
station and such accommodation shall be 
occupied by the employees concerned at the 
discretion of the employer. Hotel or motel 
accommodation may be arranged at the 
employer's discretion to supplement the 
employer's accommodation. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C563 of 1989. 
Between Australian Railways Union of 

Workers, West Australian Branch 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch). Perth 
and Australasian Society of Engineers, 

Moulders and Foundry Workers Industrial 
Union of Workers. Western Australian Branch 

The West Australian Locomotive Engine 
Drivers', Firemen's and Cleaners" 

Union of Workers 
and 

Western Australian Government 
Railways Commission. 

COMMISSIONER S.A. KENNEDY. 
9th day of August 1989. 

Order. 
WHEREAS in late 1987 unions covering employees 
working in the Western Australian rail system and 
employed by the Western Australian Government 
Railways Commission (Westrail) applied to the 
Western Australian Industrial Relations Commission 
and to the Australian Industrial Relations Commission 
for an increase of four per cent in award wage rates 
pursuant to the Second Tier Principle as enunciated by 
the respective arbitral bodies; and whereas such claims 
came before the Commission, by consent, and on the 
basis of an agreed package of offsets; and whereas part 
of that package was an Agreed Dispute Settlement 
Procedure which was presented by all unions and by 
Westrail as a matter for consideration in the decision as 
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to the awarding of the said wage increase; and whereas 
the Agreed Dispute Settlement Procedure and the 
commitments to its implementation by all parties 
during those proceedings clearly formed part of the 
consideration of the Commission in the orders 
increasing wage rates by four per cent which issued 
from those proceedings; and whereas the Commission 
was informed at review proceedings that the choice by 
the unions and Westrail of a mediator for the purposes 
of the fourth stage of the Agreed Dispute Settlement 
Procedure was imminent; and whereas the 
Commission was subsequently advised that agreement 
had been reached between all the unions, other than the 
West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers (LEDFCU) 
and Westrail on the choice of a mediator for the 
purposes of the fourth stage of the Agreed Dispute 
Settlement Procedure; and whereas the Commission, to 
assist the implementation of the Agreed Dispute 
Settlement Procedure in full, and by consent, enabled 
the Registrar to act as mediator for the purposes of the 
Agreed Dispute Settlement Procedure so far as the 
LEDFCU and Westrail were concerned and recognised 
the otherwise agreed choice as mediator for the 
purposes of the Agreed Dispute Settlement Procedure 
so far as all other unions and Westrail were concerned; 
and whereas the Agreed Dispute Settlement Procedure 
included a term of 12 months and provision for review; 
and whereas notwithstanding the expiry of that term in 
December 1988 and the Commission's specific 
enjoinder to the unions and to Westrail to review the 
Agreed Dispute Settlement Procedure prior to the 
expiry; no party, either in concert with any other or 
alone, has advanced any endorsement of. deletion of, 
variation to or amendment to the Agreed Dispute 
Settlement Procedure; and whereas there is evidence in 
various proceedings of the Commission that the Agreed 
Dispute Settlement Procedure has been breached on 
occasions; and whereas some unions have claimed in 
the course of various proceedings that Westrail. on 
unspecified occasions, has not complied with the 
Agreed Dispute Settlement Procedure; and whereas 
Westrail has claimed in the course of various 
proceedings that some unions have not complied with 
the Agreed Dispute Settlement Procedure; and whereas 
there is significant evidence in the records of the 
Commission of disputes within the rail industry which 
go to demarcation issues; of bitterness between 
employees in the rail industry which goes to 
demarcation issues; and of failures to adhere to the 
Agreed Dispute Settlement Procedure which failures, 
in the opinion of the Commission, have significantly 
fostered ill will to the detriment of achieving the objects 
of the Act and will continue to do so unless addressed; 
and whereas in consideration of all of the foregoing the 
Commission called a conference of its own motion 
pursuant to section 44(7)(b) of the Industrial Relations 
Act 1979, on 7 July 1989 at which conference these 
concerns were detailed; and whereas the unions and 
Westrail were informed that those conference 
proceedings provided an opportunity for the unions 
and Westrail to arrive at and/or be bound by a fair, 
coherent, consistent and enforceable dispute settlement 
procedure in an award context and the rail industry the 
purpose of which should be the settlement of industrial 
disputes by conciliation as far as possible; and whereas 
the Commission provided a draft document to the 
unions and to Westrail to facilitate this process and 
subsequently provided opportunities for each union 
and for Westrail to speak to the terms of this draft; and 
whereas, notwithstanding this action, it was made 
express to the unions and to Westrail at the outset and 
throughout the conference proceedings that the 
existence of the draft did not preclude any union or 
Westrail from proposing an alternative which met the 

tests of fairness, coherency and consistency across the 
rail industry provided that such was raised 
expeditiously and that it was to be incorporated in a 
form which was enforceable in this jurisdiction; and 
whereas some unions sought postponements of further 
conference proceedings on two occasions on the basis 
that time was needed to confer with a view to co- 
ordinating an approach and to discuss the matter with 
Westrail; and whereas, having regard for Westrail's 
preparedness to enter into such discussions, but subject 
to an expectation by the Commission of reasonable 
expedition of these processes, the Commission acceded 
to these requests; and whereas at the reconvened 
conference on 9 August 1989, the Commission was 
informed that the unions had not co-ordinated any 
approach and that no discussions had ensued between 
the union/s and Westrail; and whereas having regard 
for all of the foregoing the Commission has concluded 
that further conciliation will be unavailing and that the 
question of whether a dispute settlement procedure 
should be inserted in the respective awards and if so, in 
what terms, should be referred out of these proceedings 
for arbitration; and whereas, in the opinion of the 
Commission, orders should issue as will prevent the 
deterioration of industrial relations until that question 
is resolved; and whereas it is noted that to all intents and 
purposes the schedule of terms in this Order reflects the 
terms of the Agreed Dispute Settlement Agreement; and 
whereas it is made express that having regard for the 
object of the Agreed Dispute Settlement Procedure, that 
document being substantively reiterated in the terms of 
the schedule of this Order, that it is expected of the 
parties that any issue/s in dispute or any matter/s which 
may be reasonably expected to give rise to dispute/s will 
be clearly and specifically notified to other party or 
parties concerned such to enable appropriate 
discussions and conciliation to occur; and whereas a 
Speaking to the Minutes of the Order has been held in 
accordance with the Act; now therefore, I the under- 
signed, pursuant to the powers conferred by the 
Industrial Relations Act 1979, and specifically section 
44(6)(ba)(i). do hereby order — 

1. That notwithstanding the terms of the Railway 
Employees' Award No. 18 of 1969 and subject 
to 3. hereof, the terms of the following schedule 
shall apply to the parties to that Award. 

2. That subject to 3. hereof the terms of the 
following schedule shall apply to the parties to 
the Government Railways Locomotive 
Enginemen's Award No. 13 of 1973. 

3. That this Order, which shall be termed the 
Rail Industry Dispute Settlement Order No. 
C563 of 1989, shall have effect on and from 12 
noon on the 9th day of August 1989 and until 
finalisation of the referred matter or until 
otherwise ordered by the Commission. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 
Rail Industry Dispute Settlement Procedure. 

No. C'563 of 1989. 
(1) The objective of this procedure is to avoid and 

settle disputes or grievances by direct consultation and 
negotiation. 

(2) It is the basic intention of this procedure to 
resolve by direct consultation and negotiations between 
the parties any dispute or grievance. 

(3) The parties shall give prior notice to one another 
of any matters which may reasonably be expected to 
give rise to any dispute or grievance. 
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(4)(a) Subject to Clause (2) hereof and the terms of 
this clause any dispute or grievance is to be processed 
according to the following stages: 

Stage One: The matter is to be discussed at a local 
or job level. In attendance are to be the worker/s 
and/or union representative/s concerned, and the 
foreman or immediate supervisor concerned. 

Stage Two: The matter is to be discussed at a 
meeting at area level. In attendance are to be the 
local union/s representative/s, the foreman or 
immediate supervisor concerned and representa- 
tive/s of Westrail area management. 

Stage Three: The matter is to be discussed at a 
meeting with central representatives. In 
attendance are to be the nominee of the State 
Secretary of the union concerned, the union 
nominated local representative/s (if any), a 
nominee/s of the Head of the Branch/s involved 
and local Westrail management. 

Stage Four: 
(a) Where the parties agree on the nomina- 

tion of a mediator and that nomination is 
accepted that person shall be deemed to 
be Mediator for the purposes of this 
procedure. 

(b) Where agreement cannot be reached 
under Stage Three, a further meeting of 
central representatives (as defined in 
Stage Three) shall be convened together 
with the Mediator who will endeavour to 
have the parties reach agreement: 

Stage Five: Where agreement cannot be reached 
under Stage Four, a further meeting of central 
representatives (as defined in Stage Three) shall be 
convened, together with the Mediator as deemed 
pursuant to Stage Four. If the Mediator is unable to 
get the parties to agree, he shall make recom- 
mendations to the parties which any party is 
entitled to accept or reject. 

(b) Where a union of the Western Australian 
Government Railways Commission (Westrail) has a 

■ policy of discussion or negotiating some or all matters 
at central level, Stage Three shall be the first step in the 
dispute resolution process for such matters. Parties will 
as necessary from time to time advise each other of the 
matters to be discussed or negotiated at central Stage 
Three level. 

Matters nominated by either party as appropriate for 
discussion or negotiation at the central Stage Three 
level will not be processed through Stages One or Two or 
any other administrative variation thereof. 

(c) Nothing in this procedure prohibits the 
attendance of a Westrail or union official at any 
conference convened under Stage One and/or Two. 

(5) Except as provided for in Clause (4) hereof, where 
a matter being dealt with at a particular stage is not 
resolved then it is to be dealt with at the next stage. 

(6)(a) The first meeting to be convened pursuant to 
Stages One and Two shall be convened within one 
working day of a request by any party. 

(b) Meetings pursuant to Stage Three shall be 
convened within two working days of a request by any 
party or as mutually agreed between the State 
Secretaries of the affected union/s and the Manager of 
Human Resources. 

(c) Meetings pursuant to Stages Four and Five shall 
be convened by the Mediator within two days of any 
application by the party. 

(d) "Party" means Westrail or the union or unions 
concerned and includes the persons referred to in 
Stages One. Two, Three, Four and Five. 

(7)(a) A Mediator shall do all things possible to try 
and obtain agreement between the parties. Where this is 
not possible, the Mediator shall make 
recommendations to the parties under Clause (4) — 
Stage Five of this Agreement. 

(b) Rights are reserved for all parties to refer any 
industrial matter to the Western Australian Industrial 
Relations Commission at any time. Such referral, 
however, shall not prohibit the procedures contained in 
this agreement being implemented if requested by 
either party. 

(8)(a) Should any party wish to initiate any change 
which will impact on any other party, the party seeking 
the change shall provide the other party or parties with 
details of the change proposed. 

(b) Subject to Clause (9) hereof, no change shall be 
implemented or attempted to be implemented until the 
procedures as prescribed by this agreement have been 
exhausted. 

(c) While these procedures are being followed— 
(i) Each union party agrees that no whole or 

partial stoppage of work or reduction in 
normal working or shift work or overtime or 
other ban or limitation on work shall take 
place. 

(ii) Westrail agrees that no stand-down of workers 
or imposition of the principle "no work as 
directed, no pay" or other disciplinary action 
shall take place. 

This limitation shall apply from the date of the 
original notification until the matter has been 
resolved or the procedures contained in this 
agreement have been exhausted. 

(9)(a) When an unforeseen circumstance arises on 
any day or shift which necessitates the alteration of 
staffing levels or normal work arrangements, Westrail 
shall— 

(i) Subject to paragraph (iv) hereof, immediately 
advise the union or unions concerned of the 
nature of the unforeseen circumstance and 
seek agreement on any temporary 
arrangements to apply for the duration of that 
day or shift; 

(ii) Implement any agreed arrangements or in the 
absence of agreement, implement such 
arrangements as are necessary to maintain 
services for that day or shift; 

(iii) Take immediate action to maintain normal 
and accepted staffing levels and work 
arrangements; 

(iv) Implement any arrangements that are 
necessary to maintain services where the 
urgency of the situation does not permit the 
procedure prescribed in paragraphs (i) and (ii) 
hereof to be carried out; 

(v) As soon as practicable after the event, advise 
the union or unions concerned of the nature of 
the urgency of the unforeseen event and seek 
agreement on the temporary arrangements to 
be in place for the residue of the day or 
shift. 

(b) For the purposes of paragraphs (a)(i) and (a)(v) 
the parties shall nominate: 

— A central contact point at which each should 
ordinarily be contactable. 

— Authorised officers who shall have power to 
negotiate on such matters. 

(c) The notification requirements prescribed by 
paragraphs (a)(i) and (a)(v) shall be satisfied if a bona 
fide attempt was made by Westrail to contact the 
nominated officer or officers at the nominated central 
contact point. 
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(d)(i) Where agreement is unable to be reached in 
accordance with paragraphs (a)(i) and (a)(ii) 
hereof, either party may refer the 
circumstances of the case to the Mediator. 

(ii) The Mediator shall endeavour to have the 
parties agree on the arrangements that should 
be followed in the event of a like circumstance 
arising in the future. Where such agreement is 
not possible, the Mediator shall make 
recommendations of the same to the Minister 
and parties to this agreement. 

(e) For the purposes of this clause the term 
"unforeseen circumstances" shall mean an event for 
which it is not possible to make any advance 
planning. 

The provisions of this clause shall not— 
(i) apply to disputes involving a stoppage, but 

shall apply to a matter that is a mere 
disagreement between the parties; 

(ii) permit Westrail to utilise members of one 
union on work normally carried out by 
members of another union. 

(10) This procedure shall not include disputes that 
are the result of decisions of the Trades and Labor 
Council ofWestem Australia or the Australian Council 
of Trade Unions that are to apply in a State or 
nationwide basis, or disputes that are the result of 
political or social questions being policy of the union/s 
or matters affecting the union membership nationally; 
or are the consequence of Government policy or 
directions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Construction, Mining and Energy Workers' 

Union of Australia 
Western Australian Branch. 

No. C607 of 1989. 
COMMISSIONER J.F. GREGOR. 

18th day of July 1989. 

Order. 
WHEREAS at a Conference held in Perth on the 18th 
day of July 1989 the Commission was advised that the 
operations of Hamersley Iron Pty Limited have been 
affected by industrial action undertaken by members of 
the Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; whereas the 
Commission was advised that members of the 
Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch have imposed 
bans on the operation of 200 car trains because of 
concerns it has over the safety of operation of such 
trains; whereas the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch further complains that the Company has 
breached long standing arrangements concerning the 
return of train crews to their residences in the event of 
industrial action; whereas the Company advises that it 
is conducting tests on its fleet of rail cars to ascertain the 
extent of any problems with their braking, but says that 
in the meantime it is safe to operate trains of a consist of 
200 cars; whereas the Construction, Mining and Energy 

Workers' Union of Australia. Western Australian 
Branch members say that safe operation can be 
conducted with a maximum of 180 cars; whereas the 
Company has advised the Commission that it is 
concerned that its failure to deliver ore into ships is 
placing its market position in jeopardy and it seeks a 
relief from the action of the union; now therefore the 
Commission having regard for the interest of the parties 
directly involved and for the public interest and to 
prevent any further deterioration of industrial relations 
between them until the matter in question is determined 
by conciliation or arbitration and pursuant to section 
44(6)(ba)(i), hereby orders:— 

(1) Each employee of the Applicant Company, 
the subject of this Order who is eligible to be a 
member of the Construction, Mining and 
Energy Workers' Union of Australia, Western 
Australian Branch and is on strike at the date 
of this Order shall return to work forthwith. 

(2) During the term of the Order the Applicant 
Company shall not require any member of the 
Construction, Mining and Energy Workers' 
Union of Australia, Western Australian 
Branch to operate a train with more than 180 
ore cars. 

(3) The term of the Order shall be until all cars in 
the fleet have been inspected and passed fit for 
service or alternatively taken out of service 
pending repair or until the matters the subject 
of Memorandum for Hearing and 
Determination No. CR607 of 1989 have been 
determined, whichever first occurs. 

(4) The union party to this Order, its officers and 
stewards Mr P. Bates and Mr C. Gates shall 
take all steps necessary whether pursuant to 
the rules of the union or otherwise to ensure 
that each employee the subject of this order 
complies with and continues to adhere to the 
terms of this Order. 

(5) The Manager Rail Operations, Mr G. 
Murdoch shall take all such steps as are 
necessary to ensure that company officers 
responsible to him comply with the terms of 
this order. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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CONFERENCES — 
Matters arising out of — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 

Workers, Western Australian Branch 
and 

F. & L. Stalker & Sons Pty Limited. 
No. C440 of 1989. 

Metal Trades Employees Metal Trades 
COMMISSIONER R.N. GEORGE. 

26th day of June 1989. 

Order. 
WHEREAS a conference was held in Perth on the 26th 
day of June 1989 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an aagreement was 
reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, 
being satisfied that the agreement conforms with the 
Principles enunciated by the Commission in Court 
Session in the State Wage Case — September 1988, and 
pursuant to the powers conferred under the said Act, do 
hereby order that the agreement as per the following 
schedule be ratified. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
Protective Clothing. 

(1)(a) As a condition of employment, all employees 
will be required to wear industrial clothing, safety 
footwear and protective equipment as authorised by the 
employer. 

(b) On the completion of three months service by the 
employee the employer will provide each employee 
with; 

(i) One pair of suitable safety work boots; 
(ii) Two pairs of trousers plus two long-sleeved 

shirts; or two pairs of overalls; or one pair of 
trousers plus one long-sleeved shirt plus one 
pair of overalls. 

(2)(a) The individual employees will be responsible 
for keeping their safety clothing and equipment in good 
repair. 

(b) Replacement of this equipment will be on an as 
required basis for genuine wear and tear or accident 
and on the return of spent equipment. Purchase orders 
will be provided by the employer for use by the 
employee in the purchase of items authorised. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch and 

Amalgamated Metal Workers and 
Shipwrights Union of Western Australia 

and 
State Energy Commission of Western Australia. 

No. C618of 1989. 
COMMISSIONER O.K. SALMON. 

25th day of July 1989. 

Order. 
WHEREAS in No. C557 of 1989 a conference was held 
between the Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial Union of 
Workers. Western Australian Branch and 
Amalgamated Metal Workers and Shipwrights Union 
ofWestern Australia and the State Energy Commission 
of Western Australia concerning allowances to be paid 
to Electrical Fitters and Instrument Makers and 
Repairers employed at Kwinana and Muja Power 
Stations and who are required to perform duties of a 
Recipient in Charge; and whereas at the conference 
agreement was reached and the Commission was 
required by the parties to make an order giving effect to 
their agreement; now therefore pursuant to the power 
under section 44(8) 1 make the following order: 

(1) When required to perform the duties of a 
Recipient In Charge an Electrical Fitter or an 
Instrument Maker and Repairer employed at 
Kwinana and Muja Power Stations shall be paid as 
though a Leading Hand (three to 10 employees). 

(2) When required to perform the duties of a 
Recipient In Charge an Electrical Fitter or an 
Instrument Maker and Repairer who is a Leading 
Hand (three to 10 employees) employed at 
Kwinana and Muja Power Stations shall be paid as 
though a Leading Hand (10-20) employees. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
West Australian Railways Officers' Union 

and 
Western Australian Government 

Railways Commission. 
No. C694 of 1989. 

RAILWAYS CLASSIFICATION BOARD: 
COMMISSIONER S.A. KENNEDY 

MEMBER MR K. PHILLIPS 
MEMBER MR J. ZEJDLER. 

10th day of August 1989. 

Order. 
WHEREAS in late 1987 unions covering employees 
working in the Western Australian rail system and 
employed by the Western Australian Government 
Railways Commission (Westrail) applied to the 
Western Australian Industrial Relations Commission 
and to the Australian Industrial Relations Commission 
for an increase of four per cent in award wage rates 
pursuant to the Second Tier Principle as enunciated by 
the respective arbitral bodies; and whereas such claims 
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came before the Commission, by consent, and on the 
basis of an agreed package of offsets; and whereas part 
of that package was an Agreed Dispute Settlement 
Procedure which was presented by all unions and by 
Westrail as a matter for consideration in the decision as 
to the awarding of the said wage increase; and whereas 
the Agreed Dispute Settlement Procedure and the 
commitments to its implementation by all parties 
during those proceedings clearly formed part of the 
consideration of the Commission in the orders 
increasing wage rates by four per cent which issued 
from those proceedings; and whereas the Commission 
was informed at review proceedings that the choice by 
the unions and Westrail of a mediator for the purposes 
of the fourth stage of the Agreed Dispute Settlement 
Procedure was imminent; and whereas the 
Commission was subsequently advised that agreement 
had been reached between all the unions, other than the 
West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners" Union ofWorkers (LEDFCU) 
and Westrail on the choice of a mediator for the 
purposes of the fourth stage of the Agreed Dispute 
Settlement Procedure; and whereas the Commission, to 
assist the implementation of the Agreed Dispute 
Settlement Procedure in full, and by consent, enabled 
the Registrar to act as mediator for the purposes of the 
Agreed Dispute Settlement Procedure so far as the 
LEDFCU and Westrail were concerned and recognised 
the otherwise agreed choice as mediator for the 
purposes of the Agreed Dispute Settlement Procedure 
so far as all other unions and Westrail were concerned; 
and whereas the Agreed Dispute Settlement Procedure 
included a term of 12 months and provision for review; 
and whereas notwithstanding the expiry of that term in 
December 1988 and the Commission's specific 
enjoinder to the unions and to Westrail to review the 
Agreed Dispute Settlement Procedure prior to the 
expiry; no party, either in concert with any other or 
alone, has advanced any endorsement of, deletion of, 
variation to or amendment to the Agreed Dispute 
Settlement Procedure; and whereas there is evidence in 
various proceedings of the Commission that the Agreed 
Dispute Settlement Procedure has been breached on 
occasions; and whereas some unions have claimed in 
the course of various proceedings that Westrail, on 
unspecified occasions, has not complied with the 
Agreed Dispute Settlement Procedure; and whereas 
Westrail has claimed in the course of various 
proceedings that some unions have not complied with 
the Agreed Dispute Settlement Procedure; and whereas 
there is significant evidence in the records of the 
Commisison of disputes within the rail industry which 
go to demarcation issues; of bitterness between 
employees in the rail industry which goes to 
demarcation issues; and of failures to adhere to the 
Agreed Dispute Settlement Procedure which failures, 
in the opinion of the Commission, have significantly 
fostered ill will to the detriment of achieving the objects 
of the Act and will continue to do so unless addressed; 
and whereas in consideration of all of the foregoing the 
Commission called a conference of its own motion 
pursuant to section 44(7)(b) of the Industrial Relations 
Act 1979, on 7 July 1989 at which conference these 
concerns were detailed; and whereas the unions and 
Westrail were informed that those conference 
proceedings provided an opportunity for the unions 
and Westrail to arrive at and/or be bound by a fair, 
coherent, consistent and enforceable dispute settlement 
procedure in an award context and the rail industry the 
purpose of which should be the settlement of industrial 
disputes by conciliation as far as possible; and whereas 
the Commission provided a draft document to the 
unions and to Westrail to facilitate this process and 
subsequently provided opportunities for each union 
and for Westrail to speak to the terms of this draft; and 

whereas, notwithstanding this action, it was made 
express to the unions and to Westrail at the outset and 
throughout the conference proceedings that the 
existence of the draft did not preclude any union or 
Westrail from proposing an alternative which met the 
tests of fairness, coherency and consistency across the 
rail industry provided that such was raised 
expeditiously and that it was to be incorporated in a 
form which was enforceable in this jurisdiction; and 
whereas some unions sought postponements of further 
conference proceedings on two occasions on the basis 
that time was needed to confer with a view to co- 
ordinating an approach and to discuss the matter with 
Westrail; and whereas, having regard for Westrail's 
preparedness to enter into such discussions, but subject 
to an expectation by the Commission of reasonable 
expedition of these processes, the Commission acceded 
to these requests; and whereas at the reconvened 
conference on 9 August 1989, the Commission was 
informed that the unions had not co-ordinated any 
approach and that no discussions had ensued between 
the union/s and Westrail; and whereas having regard 
for all of the foregoing the Commission has concluded 
that further conciliation will be unavailing and that the 
question of whether a dispute settlement procedure 
should be inserted in the respective awards and if so, in 
what terms, should be referred out of these proceedings 
for arbitration; and whereas, in the opinion of the 
Commission, orders should issue as will prevent the 
deterioration of industrial relations until that question 
is resolved; and whereas it is noted that to all intents and 
purposes the schedule of terms in this Order reflects the 
terms of the Agreed Dispute Settlement Agreement; and 
whereas it is made express that having regard for the 
object of the Agreed Dispute Settlement Procedure, that 
document being substantively reiterated in the terms of 
the schedule of this Order, that it is expected of the 
parties that any issue/s in dispute or any matter/s which 
may be reasonably expected to give rise to dispute/s will 
be clearly and specifically notified to other party or 
parties concerned such to enable appropriate 
discussions and conciliation to occur; and whereas a 
Speaking to the Minutes of the Order has been held in 
accordance with the Act; now therefore, I the under- 
signed, pursuant to the powers conferred by the 
Industriai Relations Act 1979, and specifically section 
44(6)(ba)(i). do hereby order — 

1. ThatnotwithStandingthetermsofthe Railway 
Officers' Award No. 1 of 1985 and subject to 2. 
hereof, the terms of the following schedule 
shall apply to the parties to that Award. 

2. That this Order, which shall be termed the 
Rail Industry Dispute Settlement Order No. 
C694 of 1989, shall have effect on and from 
4.00 p.m. on the 10th day of August 1989 and 
until fimalisation of the referred matter or until 
otherwise ordered by the Commission. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Chairperson, 

Railways Classification Board. 

Schedule. 
Rail Industry Dispute Settlement Procedure. 

No. C694 of 1989. 
(1) The objective of this procedure is to avoid and 

settle disputes or grievances by direct consultation and 
negotiation. 

(2) It is the basic intention of this procedure to 
resolve by direct consultation and negotiations between 
the parties any dispute or grievance. 
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(3) The parties shall give prior notice to one another 
of any matters which may reasonably be expected to 
give rise to any dispute or grievance. 

(4)(a) Subject to Clause (2) hereof and the terms of 
this clause any dispute or grievance is to be processed 
according to the following stages: 

Stage One: The matter is to be discussed at a local 
or job level. In attendance are to be the worker/s 
and/or union representative/s concerned, and the 
foreman or immediate supervisor concerned. 

Stage Two: The matter is to be discussed at a 
meeting at area level. In attendance are to be the 
local union/s representative/s, the foreman or 
immediate supervisor concerned and representa- 
tive/s of Westrail area management. 

Stage Three: The matter is to be discussed at a 
meeting with central representatives. In 
attendance are to be the nominee of the State 
Secretary of the union concerned, the union 
nominated local representative/s (if any), a 
nominee/s of the Head of the Branch/s involved 
and local Westrail management. 

Stage Four: 
(a) Where the parties agree on the nomina- 

tion of a mediator and that nomination is 
accepted that person shall be deemed to 
be Mediator for the purposes of this 
procedure. 

(b) Where agreement cannot be reached 
under Stage Three, a further meeting of 
central representatives (as defined in 
Stage Three) shall be convened together 
with the Mediator who will endeavour to 
have the parties reach agreement. 

Stage Five: Where agreement cannot be reached 
under Stage Four, a further meeting of central 
representatives (as defined in Stage Three) shall be 
convened, together with the Mediator as deemed 
pursuant to Stage Four. If the Mediator is unable to 
get the parties to agree, he shall make recom- 
mendations to the parties which any party is 
entitled to accept or reject. 

(b) Where a union of the Western Australian 
Government Railways Commission (Westrail) has a 
policy of discussion or negotiating some or all matters 
at central level. Stage Three shall be the first step in the 
dispute resolution process for such matters. Parties will 
as necessary from time to time advise each other of the 
matters to be discussed or negotiated at central Stage 
Three level. 

Matters nominated by either party as appropriate for 
discussion or negotiation at the central Stage Three 
level will not be processed through Stages One or Two or 
any other administrative variation thereof. 

(c) Nothing in this procedure prohibits the 
attendance of a Westrail or union official at any 
conference convened under Stage One and/or Two. 

(5) Except as provided for in Clause (4) hereof, where 
a matter being dealt with at a particular stage is not 
resolved then it is to be dealt with at the next stage. 

(6)(a) The first meeting to be convened pursuant to 
Stages One and Two shall be convened within one 
working day of a request by any party. 

(b) Meetings pursuant to Stage Three shall be 
convened within two working days of a request by any 
party or as mutually agreed between the State 
Secretaries of the affected union/s and the Manager of 
Human Resources. 

(c) Meetings pursuant to Stages Four and Five shall 
be convened by the Mediator within two days of any 
application by the party. 

(d) "Party" means Westrail or the union or unions 
concerned and includes the persons referred to in 
Stages One. Two, Three. Four and Five. 

(7)(a) A Mediator shall do all things possible to try 
and obtain agreement between the parties. Where this is 
not possible, the Mediator shall make 
recommendations to the parties under Clause (4) — 
Stage Five of this Agreement. 

(b) Rights are reserved for all parties to refer any 
industrial matter to the Western Australian Industrial 
Relations Commission at any time. Such referral, 
however, shall not prohibit the procedures contained in 
this agreement being implemented if requested by 
either party. 

(8)(a) Should any party wish to initiate any change 
which will impact on any other party, the party seeking 
the change shall provide the other party or parties with 
details of the change proposed. 

(b) Subject to Clause (9) hereof, no change shall be 
implemented or attempted to be implemented until the 
procedures as prescribed by this agreement have been 
exhausted. 

(c) While these procedures are being followed— 
(i) Each union party agrees that no whole or 

partial stoppage of work or reduction in 
normal working or shift work or overtime or 
other ban or limitation on work shall take 
place. 

(ii) Westrail agrees that no stand-down of workers 
or imposition of the principle "no work as 
directed, no pay" or other disciplinary action 
shall take place. 

This limitation shall apply from the date of the 
original notification until the matter has been 
resolved or the procedures contained in this 
agreement have been exhausted. 

(9)(a) When an unforeseen circumstance arises on 
any day or shift which necessitates the alteration of 
staffing levels or normal work arrangements, Westrail 
shall— 

(i) Subject to paragraph (iv) hereof, immediately 
advise the union or unions concerned of the 
nature of the unforeseen circumstance and 
seek agreement on any temporary 
arrangements to apply for the duration of that 
day or shift; 

(ii) Implement any agreed arrangements or in the 
absence of agreement, implement such 
arrangements as are necessary to maintain 
services for that day or shift; 

(iii) Take immediate action to maintain normal 
and accepted staffing levels and work 
arrangements; 

(iv) Implement any arrangements that are 
necessary to maintain services where the 
urgency of the situation does not permit the 
procedure prescribed in paragraphs (i) and (ii) 
hereof to be carried out; 

(v) As soon as practicable after the event, advise 
the union or unions concerned of the nature of 
the urgency of the unforeseen event and seek 
agreement on the temporary arrangements to 
be in place for the residue of the day or 
shift. 

(b) For the purposes of paragraphs (a)(i) and (a)(v) 
the parties shall nominate: 

— A central contact point at which each should 
ordinarily be contactable. 

— Authorised officers who shall have power to 
negotiate on such matters. 
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(c) The notification requirements prescribed by 
paragraphs (a)(i) and (a)(v) shall be satisfied if a bona 
fide attempt was made by Westrail to contact the 
nominated officer or officers at the nominated central 
contact point. 

(d)(i) Where agreement is unable to be reached in 
accordance with paragraphs (a)(i) and (a)(ii) 
hereof, either party may refer the 
circumstances of the case to the Mediator. 

(ii) The Mediator shall endeavour to have the 
parties agree on the arrangements that should 
be followed in the event of a like circumstance 
arising in the future. Where such agreement is 
not possible, the Mediator shall make 
recommendations of the same to the Minister 
and parties to this agreement. 

(e) For the purposes of this clause the term 
"unforeseen circumstances" shall mean an event for 
which it is not possible to make any advance 
planning. 

The provisions of this clause shall not— 
(i) apply to disputes involving a stoppage, but 

shall apply to a matter that is a mere 
disagreement between the parties; 

(ii) permit Westrail to utilise members of one 
union on work normally carried out by 
members of another union. 

(10) This procedure shall .at include disputes that 
are the result of decisions of the Trades and Labor 
Council ofWestern Australia or the Australian Council 
of Trade Unions that are to apply in a State or 
nationwide basis, or disputes that are the result of 
political or social questions being policy of the union/s 
or matters affecting the union membership nationally; 
or are the consequence of Government policy or 
directions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Richmond Construction 

and 
The Australian Builders' Labourers' 

Federated Union of Workers 
Western Australian Branch 

No. C787 of 1989 
SENIOR COMMISSIONER G.G. HALLIWELL. 

5th day of September 1989. 

Order. 
WHEREAS pursuant to section 44 of the Act an 
industrial dispute was referred to the Commission; and 
whereas on the 5th day of September 1989 a conference 
was held by the Commission pursuant to section 44 of 
the Act; and whereas the Commission has satisfied 
itself that industrial action has occurred and is 
continuing in support of the union's claim that Mr Paul 
Roberts was unfairly summarily dismissed by the 
applicant for alleged misconduct; and whereas, in the 
opinion of the Commission, it is now necessary to 
prevent the further deterioration of industrial relations 
between the parties; 

The Commission hereby orders— 
(a) That Mr Paul Roberts be reinstated by 

Richmond Construction in his employment 
as a builders' labourer and that he work in 
accordance with his contract of employment 
and accepts directions to work as a builders' 
labourer. 
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(b) That Mr Paul Roberts not absent himself from 
site during working hours without express 
permission from the Site Manager; 

(c) That persons who are members of, or are 
eligible to be members of. The Australian 
Builders' Labourers' Federated Union of 
Workers, Western Australian Branch 
employed on the Carpark/Shopping Centre 
project at Leura Street, Claremont shall cease 
industrial action in support of their claim 
described herein. 

(d) That the union's claim of unfair summary 
dismissal shall be referred for hearing and 
determination by the Commission. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of 

Western Australia 
and 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. C652(l) of 1989. 
COMMISSIONER O.K. SALMON. 

28th day of July 1989. 

Order. 
WHEREAS on 30 June 1989 the Commission was 
advised by the State Energy Commission of Western 
Australia of impending industrial action at Kwinana 
and Muja Power Stations regarding a dispute about the 
introduction of 12 hour shifts for employees who are 
members of the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch; and whereas on 1 July 1989 the Commission 
conducted a conference called on its own motion 
pursuant to section 44(7) of the Industrial Relations Act 
1979, and at that conference made suggestions and 
recommendations that enabled the parties to 
satisfactorily negotiate a settlement of the dispute as it 
affects the Kwinana Power Station; and whereas on 28 
July 1989 the Commission was informed that the parties 
had reached agreement with respect to members of the 
Construction. Mining and Energy Workers' Union of 
Australia, Western Australian Branch employed at 
Kwinana Power Station and tendered their agreement 
in written form requesting the Commission to give 
effect to it pursuant: to section 44(8) of the Industrial 
Relations Act 1979; now therefore the Commission 
being of the opinion that the agreement reached is cost 
neutral and in no way inconsistent with the State Wage 
Fixing Principles hereby orders as follows. 

(Sgd.) O.K. SALMON. 
[L.S.J Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Agreement. 
State Energy Commission of Western Australia 

Wages and Conditions Award 1988. 
Parts B and C. 

1.—Arrangement. 
1. Arrangement. 
2. Parties to the Agreement. 
3. Objects of the Agreement. 
4. Background to the Agreement. 
5. Details of Proposed Trials. 
6. Conditions of Employment. 
7. Relief of Operations. 
8. Other Conditions. 
9. Date of Operation — Trial Period. 

Appendix 1.—12 Hour Shift Allowances. 

2.—Parties to the Agreement. 
(1) State Energy Commission of Western Australia 

(SECWA). 
(2) The Construction, Mining and Energy Workers' 

Union of Australia, Western Australian Branch 
(CMEWU). 

3.—Objects of the Agreement. 
The objects of this Agreement are to reflect the desires 

of the parties to introduce alternate working 
arrangements within SECWA for shift workers to 
improve their quality of life by working 12 hour shift 
patterns instead of traditional three shift patterns. 

This Agreement reflects consensus reached through 
consultation in respect of trials to be held in 
operationally viable areas of SECWA which has the 
support of shift workers. 

The conditions of employment contained herein 
shall form the basis of negotiation for the introduction 
of 12 hour shifts elsewhere in SECWA following any 
trial period. 

In lieu of formally varying the Municipal Officers' 
(State Energy Commission of Western Australia — 
Salaried Officers") Award 1985, and the State Energy 
Commission of Western Australia Wages and 
Conditions Award 1988 the parties agree to seek the 
issuance of Interim Orders from the Australian 
Industrial Relations Commission and the Western 
Australian Industrial Relations Commission for the 
trial periods prior to the introduction of 12 hour shifts 
on a formal basis. 

4.—Background to the Agreement. 
Following approaches from the CMEWU and the 

Municipal Officers' Association of Australia, WA 
Branch (MOA), agreement was reached with SECWA 
in August 1988 to jointly investigate alternative shift 
working patterns. 

A committee consisting of the CMEWU, MOA and 
SECWA representatives was established as the Joint 
Shiftwork Committee (JSC) to investigate and report on 
its findings to SECWA management and shift workers. 
These investigations were to include current trials in 
progress in the State Electricity Commission of Victoria 
(SECV) to gain first hand information on the benefits/ 
limitations of 12 hour shifts. 

The investigation of SECV was concluded in 
December 1988, and the findings sent to all SECWA 
shift work employees and management to consider and 
respond. 

Minimal response was obtained from the findings 
with the JSC continuing to proceed to implement their 
findings. 

5.—Details of Proposed Trials. 
The trials of 12 hour shifts will be commenced in 

operational areas where the support of this shift work 
pattern by a majority of shift workers and management 
is prevalent. 

Operational areas who do not wish to participate in 
working 12 hour shifts will remain on their current shift 
patterns, but consideration must be given to areas 
which are closely related to each other in an operational 
sense. 

Trials will consist of a two shift 12 hour roster 
consisting of two nights and two days followed by a 
sequence of rostered days off. There is a 12 hour break 
between consecutive night and day shifts and 24 hours 
between night and day shift. Each shift is to be 
approximately 12 hours long averaging 37.5 hours per 
week over the roster cycle. 

The trial period is to be conducted on a "no win, no 
loss" basis. 

At the completion of the trial period the JSC will 
recommend if 12 hour shifts are to be continued or 
return to pre-trial rosters or look at further alternate 
shift rostering. 

If 12 hour shifts are continued, management and 
organisation representatives will discuss the 
introduction on a full-time basis. 

In an effort to understand the effect of roster changes 
on shift workers and their continued ability to operate 
and control plant and protect the system, a range of 
personal and organisational monitoring is to be 
conducted during the trial period. 

6.—Conditions of Employment. 
The following conditions of employment relating to 

shift workers working a 12 hour shift roster shall apply 
in conjunction with existing award conditions — 

(1) General. 
(a) Definition — A 12 hour shift shall, within 

this Agreement, mean any shift roster which 
requires the manning of a post(s) 24 hours 
per day seven days per week and which has 
as its normal rostered hours shifts of a 
duration of approximately 12 hours. 

(b) The ordinary working hours of a shift 
worker involved in a 12 hour shift shall be 
37.5 per week and may be spread over the 
full cycle of the roster, provided that the 
average hours per week shall not exceed 
37.5. 

(c) Subject to the approval of SECWA, shift 
workers may, by agreement, exchange shifts 
and days off, but in these circumstances pay 
shall be as if the work had proceeded 
according to the roster. 

(d) The roster shall provide for a minimum 12 
hour break between consecutive rostered 
shifts. 

(e) The method of working shifts and 
commencing and finishing times may be 
varied by agreement between SECWA and 
the accredited representative of the Union/s 
concerned to suit the circumstances of 
particular work locations. 

(0 "Shift Work" means shift work on a rostered 
basis whereby the shift worker is employed 
on a two shift basis throughout the year. 

(2) Sick Leave. 
(a) A shift worker (other than a casual shift 

worker) shall be entitled to payment for 
non-attendance on the grounds of personal 
ill-health or injury for 6.25 hours pay for 
each completed month of service. 
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(b) The unused portion of the entitlement 
prescribed in paragraph (a) hereof, in any 
accruing year, shall be allowed to 
accumulate and may be availed of in the 
next or any succeeding year. Any such 
entitlement accumulated to a shift worker as 
at 8 June 1981 shall be adjusted in hours in 
the ratio of 37.5 to 40. 

(c) Payment hereunder may be adjusted at the 
end of each accruing year, or at the time the 
shift worker leaves the service of SECWA, in 
the event of the shift worker being entitled 
by service subsequent to the sickness in that 
year to a greater allowance than that made 
at the time the sickness occurred. 

(d) For the purpose of this clause, the 
expression "non-attendance on the grounds 
of personal ill health", shall be deemed to 
include the absence of a shift worker for not 
more than three consecutive working days 
due to the unexpected critical illness of a 
member of the shift worker's immediate 
family (i.e. spouse, parent, child, brother or 
sister), but only if and to the extent that the 
shift worker proves to the satisfaction of 
SECWA that the absence was necessary. 

(e) Except as provided in paragraph (c), a shift 
worker shall not be entitled to the benefit of 
this clause unless he/she produces proof of 
sickness to the satisfaction of SECWA, but 
SECWA shall not be entitled to a medical 
certificate for absences of less than three 
consecutive working days, unless the total of 
such absences exceeds five days in any one 
accruing year. 

(f) Subject to the provisions of this subclause, 
the provisions of this clause apply to a shift 
worker who suffers personal ill health or 
injury during the time when he/she is absent 
on annual leave; and a shift worker may 
apply for, and SECWA shall grant, paid sick 
leave in place of paid annual leave. 

(g) Application for replacement shall be made 
within seven days of resuming work, and 
then only if the shift worker was confined to 
his/her place of residence or a hospital as a 
result of his/her personal ill health or injury, 
for a period of seven consecutive days or 
more, and he/she produces a certificate 
from a registered medical practitioner that 
he/she was so confined. Provided that the 
provisions of this paragraph do not relieve 
the shift worker of the obligation to advise 
the supervisor in accordance with the 
Award, if he/she is unable to attend for work 
on the working day next following his/her 
annual leave. 

(h) Replacement of paid annual leave by paid 
sick leave shall not exceed the period of paid 
sick leave to which the shift worker was 
entitled at the time he/she proceeded on 
annual leave, and shall not be made with 
respect to fractions of a day. 

(i) Where paid sick leave has been granted by 
SECWA in accordance with paragraphs (a), 
(b) and (c) of this subclause, that portion of 
the annual leave equivalent to the paid sick 
leave is hereby replaced by the. paid sick 
leave, and the replaced annual leave may be 
taken at another time mutually agreed to by 
SECWA and the shift worker or, failing 
agreement, shall be added to the shift 
worker's next period of annual leave or, if 

termination occurs before then, be paid for 
in accordance with the provisions of Clause 
11 .—Annual Leave of the Award. 

Payment for replaced annual leave shall 
be at the rate of wage applicable at the time 
the leave is subsequently taken, provided 
that the annual leave loading prescribed in 
subclause (3) Annual Leave, shall be 
deemed to have been paid with respect to the 
replaced annual leave. 

The provisions of this clause with respect 
to payment do not apply to shift workers 
who are entitled to payment under the 
Workers' Compensation and Assistance 
Act 1981, or to shift workers whose illness or 
injury is the result of the shift worker's own 
misconduct. 

(3) Annual Leave. 
(a) Subject to the provisions of this section, a 

period of 150 hours' leave, with payment of 
ordinary wages as prescribed, shall be 
allowed annually to a shift worker by 
SECWA after a period of 12 months' 
continuous service with SECWA. 

(b) A seven day shift worker (i.e. a shift worker 
who is rostered to regularly work on 
Sundays and holidays), shall be allowed 
37.5 hours' leave in addition to the leave he/ 
she is otherwise entitled to under the 

' Award. 
(c) Where a shift worker with 12 months' 

continuous service is engaged for part of the 
12 monthly period as a seven day shift 
worker, he/she shall be entitled to have the 
period of 150 hours' annual leave, 
prescribed in paragraph (a) hereof, 
increased by 3.13 hours for each month he/ 
she is continuously engaged as aforesaid, up 
to a maximum of 37.5 hours' additional 
leave entitlement. 

(d) (i) If the shift worker so requests, the 
annual leave allowed in paragraphs (a), 
(b) and (c) hereof may be taken in two 
periods, provided that each period 
consists of a minimum of 41.66 or 37.5 
hours, and that such periods are taken 
in complete weeks in accordance with 
the recognised work pattern of the 
employee concerned. 

(ii) Where practicable, leave shall be 
cleared within 12 months from due 
date. 

(e) In taking leave, if a shift worker's leave 
entitlement expires part way through a day, 
the shift worker shall have the option of 
resuming duty for that full day or take the 
balance of the day as approved leave 
without pay. 

(f) In addition to the payment for annual leave, 
a shift worker shall receive a loading 
calculated on the following basis — 
(i) Shift loadings and weekend penalties 

for ordinary time, as prescribed in 
subclause (7) Shift Work, in accord- 
ance with the shift roster the shift 
worker would have worked had he/she 
not been on leave. 

Where the amount paid for shift 
loadings and/or weekend penalties is 
less than 17.5 per cent of the shift 
worker's "rate of wage", a loading shall 
be added to give an amount equal to 
17.5 per cent of the shift worker's "rate 
of wage" at the date of accrual. 
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(ii) "Rate ot'Wage" shall comprise the wage 
a shift worker would have received in 
respect of the ordinary time he/she 
would have worked had he/she not 
been on leave during the relevant 
period; 

but the loading prescribed in this paragraph 
shall not apply to proportionate leave on 
termination. 

(g) If any award holiday falls within a shift 
worker's period of annual leave and is 
observed on a day which in the case of that 
shift worker would have been an ordinary 
working day, there shall be added to that 
period one day, being an ordinary working 
day, for each such holiday observed as 
aforesaid. 
(i) Subject to the provisions of sub- 

paragraph (ii) hereof, when comput- 
ing the annual leave due under this 
clause, no deduction shall be made 
from such leave in respect of the period 
that a shift worker is on annual leave or 
holidays; and no such deduction shall 
be made for any approved period or 
periods during which a shift worker is 
absent from duty through sickness, 
with or without pay, unless the absence 
exceeds 13 weeks in the aggregate, in 
which case deduction may be made for 
such excess only. 

(ii) Approved periods of absence from 
work caused through accidents sus- 
tained in the course of employment 
shall not be considered breaks in 
continuity of service, but the first six 
months only of any such period shall 
count as service for the purpose of 
computing annual leave. 

(h) Subject to the provisions of paragraph (j), a 
shift worker whose employment terminates 
after one month's continuous service in any 
qualifying 12 monthly period, shall be paid 
2.88 hours' pay in respect of each completed 
week of continuous service in that 
qualifying period. 

(i) A shift worker whose employment 
terminates shall be entitled to payment, 
including the loading prescribed in 
paragraph (f) hereof, for any completed 
period of annual leave due to him/her. 

(j) Except as provided in paragraph (f) of this 
section, a shift worker who is justifiably 
dismissed for misconduct shall not be 
entitled to the benefits of the provisions of 
this section. 

(k) For the purposes of paragraph (a) of this 
section, "ordinary wages" means the rate of 
wage the shift worker has received for the 
greatest proportion of the calendar month 
prior to his/her taking annual leave. 

(1) Annual leave for shift workers employed 
south of 26 degree parallel of south latitude 
shall be calculated up to the 30th day of June 
in each year. 

(m) Any annual leave entitlement accumulated 
to a shift worker as at 8 June 1981 shall be 
adjusted in hours in the ratio of 37.5 to 40. 

(n) The provisions of this clause shall not apply 
to a casual shift worker. 

(4) Public Holidays. 
(a) The following days or the days observed in 

lieu, shall, subject as hereinafter provided 
be allowed as holidays, without deduction 
of pay namely — New Year's Day. Australia 
Day, Labour Day, Good Friday, Easter 
Monday, Anzac Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may 
be taken as a holiday by arrangement 
between the parties in lieu of any of the days 
named in the paragraph. 

(b) Whenever any holiday falls on a shift 
worker's ordinary working day and the shift 
worker is not required to work on such a day, 
he/she shall be paid for the ordinary hours 
he/she would have worked on such day as if 
it had not been a holiday. 

(c) When a shift worker employed in a thermal 
Power Station is required to work on a 
holiday — 
(i) He/she shall be paid at the rate of time 

and one half and, in addition, be 
allowed 12 hours' leave with pay to be 
added to his/her annual leave or, if the 
shift worker so agrees, taken at some 
subsequent date: provided that in lieu 
of the foregoing, but subject to 
agreement between the supervisor and 
the shift worker, the time worked may 
be paid for at the rate of double time 
and one-half. 

(ii) A seven day shift worker who is not 
required to work on a holiday which 
falls on his/her rostered day off, shall 
be allowed eight hours" leave with pay 
to be added to his/her annual leave or 
to be taken at some subsequent date if 
the shift worker so agrees. 

(d) When a shift worker employed in a remote 
Power Station is required to work on a 
holiday — 
(i) He/she shall be paid for the time 

worked at the ratio of double time and 
one-half. 

(ii) A seven day shift worker who is not 
required to work on a holiday which 
falls on his/her rostered day off, shall 
be paid eight hours at his/her ordinary 
day shift rate of wage for each such 
holiday. 

(e) When a shift worker is off duty owing to 
leave without pay or sickness including 
accidents on or off duty except time for 
which he/she is entitled to claim sick pay, 
any holiday falling during such absence 
shall not be treated as a paid holiday. Where 
the shift worker is on duty or available on 
the whole of the working day immediately 
preceding a holiday or resumes duty or is 
available on the whole of the working day 
immediately following a holiday as 
prescribed in this clause, the shift worker 
shall be entitled to a paid holiday on all such 
holidays. 

(5) Hours of Duty. 
(a) The normal working hours for two shift 

seven day shift workers shall be an average 
of 37.5 hours per week to be worked in shifts 
of 12 hours per day in accordance with a 
recognised roster cycle, provided that time 
worked on Saturday and Sunday up to a 
maximum of 12 hours shall be included in 
the week's work, but the extra rate 
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prescribed for Saturday and Sunday time 
shall stand alone and be paid in addition to 
the week's earnings. 

(b) For the purpose of computing time for 
which payment is to be made, calculations 
shall be made to the nearest quarter of an 
hour. 

(6) Overtime. 
(a) All work performed by a shift worker at 

times other than those prescribed by his/her 
rostered shift shall be regarded as overtime 
and paid in accordance with paragraphs (b) 
to (q) of this section. 

(b) Subject to paragraph (c) of this section, 
double time for all overtime worked. 

(c) Ordinary time where the time worked — 
(i) is due to private arrangement between 

the shift workers themselves; 
(ii) does not exceed two hours and is due to 

a relieving shift worker not coming on 
duty at the proper time; or 

(iii) is for the purpose of effecting the 
rotation of shift. 

(d) Subject to the provisions of this paragraph, 
a shift worker who commences to work 
overtime at or after the usual ceasing time of 
his/her shift and before the usual starting 
time of his/her next rostered shift — 
(i) shall, if the overtime exceeds two hours 

be provided by his/her employer with 
any meal required or be paid $4.80 for 
any meal; 

(ii) shall, where a second or subsequent 
meal is required owing to the amount of 
overtime worked, be provided by 
SECWA. with such meal required or be 
paid $3.30 for each meal so required; 

(iii) the meal which may be provided in lieu 
of the allowance payable in 
subparagraph (i) above will be of a 
standard agreed to by the Union and 
SECWA. 

(e) The provisions of paragraph (d) shall not 
apply in respect of any period of overtime 
for which the shift worker has been notified 
on the previous day or earlier that he/she 
will be required to work overtime. 

(f) If a shift worker to whom paragraph (e) of 
this section applies has, as a consequence of 
the notification referred to in that 
paragraph, provided himself/herself with a 
meal or meals and is not required to work 
overtime or is required to work less overtime 
than the period notified, he/she shall be 
paid for each meal provided and not 
required, the appropriate amount 
prescribed above. 

(g) A shift worker recalled to work overtime 
after leaving SECWA's premises and who 
returns to his/her home on completion of 
such overtime work shall be paid for a 
minimum of three hours at overtime rates, 
provided the shift worker shall not be 
obliged to work the three hours if the job for 
which he was brought in is completed in less 
time. 

(h) A shift worker who is recalled to work 
overtime, and who attends for duty but 
before commencing work is advised that he/ 
she is not required to work, and does not 
work, shall be paid for 1.5 hours at overtime 
rates. 

(i) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so 
arranged that each shift worker has at least 
10 consecutive hours off duty between the 
work of successive days. 

(j) A shift worker (other than a casual shift 
worker) who works so much overtime 
between the termination of his/her rostered 
shift on one day and the-commencement of 
his/her rostered shift on the next day, that 
he/she has not had at least 10 consecutive 
hours off duty between those times shall, 
subject to this paragraph be released after 
completion of such overtime until he/she 
has had 10 consecutive hours off duty 
without loss of pay for ordinary working 
hours occurring during such absence. 

(k) If on the instruction of SECWA. such a shift 
worker resumes or continues work without 
having such 10 consecutive hours off duty, 
he/she shall be paid double time rates until 
he/she is released from duty for such period 
and he/she shall then be entitled to be 
absent until he/she has had 10 consecutive 
hours off duty without loss of pay for 
ordinary working hours occurring during 
such absence. 

(1) The period of 10 hours off duty referred to in 
the foregoing provisions of this part shall be 
reduced to eight hours when overtime is 
worked — 
(i) for the purpose of changing shift 

rosters; or 
(ii) where a shift worker does not report for 

duty; or 
(iii) where a shift is worked by arrangement: 

between the shift workers themselves. 
but not where a shift worker does not report 
for duty and a shift worker is required to be 
on duty for 16 consecutive hours. 

(m) Overtime worked in the circumstances 
referred to in paragraphs (g) and (h) of this 
subclause shall not be regarded as overtime 
for the purpose of this section where the 
actual time worked is less than three 
hours. 

(n) No shift worker shall work more than 16 
hours consecutively in any one period of 24 
hours. 

(o) Extra rates shall be computed at the rate 
applicable to the day on which time is 
worked provided that double time or double 
time and one-half on a holiday prescribed 
in this award, shall be the maximum rate 
payable under the provisions of this 
section. 

(p) When a shift worker is required to hold 
himself/herself in readiness as from a 
specific time for a call-out to work after 
ordinary hours he/she shall be paid at 
ordinary rates for the actual time in which 
he/she so holds himself in readiness. 

(q) Travelling time shall not be regarded as time 
worked within the meaning of this clause. 

(7) Shift Work. 
(a) "Shift Work" means work which is carried 

out during a time set out in a roster which 
provides for two shifts on a day and which 
requires shift workers to rotate or alternate 
in the working of such shifts. 

(b) "Rostered Shift" means a shift of which a 
shift worker concerned has had at least 48 
hours' notice. 



"Day Shift" means any shift started at or 
after 6.00 a.m. and finishing at or before 8.00 
p.m. 

(c) "Night Shift" means any shift finishing after 
midnight or at or before 8.00 a.m. 

(d) Shift Workers (other than casual) — 
(i) Subject to paragraph (e) of this section 

a shift worker employed on night shift 
shall be paid a loading of 22.5 per cent 
per night shift of 12 hours, in addition 
to his/her ordinary rate. 

(ii) The loading of the c lary rate of pay 
shall be five per cen, r any rostered 
shift commenced between the hours of 
5.00 a.m. and 7.00 a.m. 

(e) (i) Time and one-half shall be paid for 
rostered shifts worked by shift workers 
between midnight on Fridays and 
midnight on Saturdays. 

(ii) Double time shall be - aid for rostered 
shifts worked by shi arkers between 
midnight on Saturt j and midnight 
on Sundays. 

(iii) The rates prescribed in this subclause 
shall be paid in substitution for and not 
in addition to the shift loadings pre- 
scribed in paragraph (d) of this 
section. 

(f) Casual Shift Workers. 
(i) The supervisor may if he/she so desires 

place day workers on shift work, but 
before doing so shall give notice of his/ 
her intention to the Union. Wherever 
possible at least one month's notice 
shall be given. 

(ii) When smtt work is required to be 
worked by day workers the loading on 
the ordinary rates of pay for such shift 
work shall be 25 per cent for night 
shifts. 

(iii) Where a day worker is temporarily 
transferred on to afternoon or night 
shift and is not given seven days' notice 
of the intended transfer he/she shall be 
paid at overtime rates for the time 
worked on night shift from the time he/ 
she commenced night shift until 
midnight on the following Saturday. 
Thereafter he/she shall be paid at 
ordinary shift rates. 

7.—Relief of Operations. 
It is a requirement of this Agreement that relief for 

sick leave, annual leave and any other approved leave 
be arranged by the operators at each location by 
agreement with local management. 

8.—Other Conditions. 
This Agreement does not exempt shift workers from 

applicable award conditions that are not written into 
this Agreement. 

The Agreement is to be read in conjunction with the 
State Energy Commission of Western Australia Wages 
and Conditions Award 1988. 

9—Date of Operation — Trial Period. 
This Agreement shall expire at the end of the 12 

month trial period beginning 31 July 1989. 

Appendix 1.—-12 Hour Shift Allowances. 



Normal . S. Normal Average 

Heat & Heat & 
Noise Noise 

I 

Attend Power 
Stat ion Fares 

15.18 18.00 

30.36 36.00 

14.16 22.77 27.00 

5 23.60 37.95 45.00 

6 I 28.32 45.54 54.00 

7 33.04 53.13 63.00 

37.76 60.72 72.00 

9 42.48 68.31 81.00 

10 47.20 .75.90 90.00 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Glass Manufacturers 

and 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch). Perth. 
No. C475 of 1989. 

COMMISSIONER R.N. GEORGE. 
1st day of August 1989. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of June 1989 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the 
said conference; now therefore. I. the undersigned, 
being satisfied that the agreement conforms with the 
Principles enunciated by the Commission in Court 
Session in the State Wage Case — September 1988, and 
pursuant to the powers conferred under the said Act. do 
hereby order that the agreement as per the following 
Schedule be ratified. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

Schedule. 

Shift A Shift B 
Monday Off Afternoon Shift 
Tuesday Off Afternoon Shift 
Wednesday Off Afternoon Shift 
Thursday Afternoon Shift Off 
Friday Afternoon Shift Off 
Saturday Day Shift Off 
Sunday Day Shift Off 
Monday Afternoon Shift Off 
Tuesday Afternoon Shift Off 
Wednesday Afternoon Shift Off 
Thursday Off Afternoon Shift 
Friday Off Afternoon Shift 
Saturday Off Day Shift 
Sunday Off Day Shift 

6.—Parties Bound. 
This Order shall be binding on Australian Glass 

Manufacturers Co (the Company), the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth (the Union) and shift 
maintenance electricians employed by the Company at 
Canning Vale who are members of, or eligible to be 
members of. the Union. 

7.—Term. 
This Order shall commence to operate from the 

beginning of the first pay period commencing on or 
after 1 August 1989 and shall remain in force for a 
period of six months and shall continue thereafter until 
cancelled, reviewed or replaced. 

This Order shall be known as the Australian Glass 
Manufacturers Co (Shift Maintenance Electricians 
Work Roster) Order No. C475 of 1989. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. General Conditions of Employment. 
5. Hours of Work. 
6. Parties Bound. 
7. Term. 

3.—Area and Scope. 
This Order shall apply to shift maintenance 

electricians, current and future, employed by 
Australian Glass Manufacturers Co at its Canning Vale 
premises. 

4.—General Conditions of Employment. 
Except as provided in this Order, the conditions of 

employment which shall apply to employees covered by 
this Order, shall be as prescribed in Part I — General of 
the Metal Trades (General) Award No. 13 of 1965. 

5.—Hours of Work. 
(1) Notwithstanding the provisions of subclause 

(l)(c) of Clause 13—Hours of the Metal Trades 
(General) Award No. 13 of 1965. the ordinary working 
hours for employees covered by this Order shall be 10 
per day and may be worked from Monday to Sunday 
inclusive, provided that ordinary hours worked on 
Saturday or Sunday shall be paid in accordance with 
subclause (6)(a) of Clause 15— Shift Work of the Metal 
Trades (General) Award No. 13 of 1965. 

(2) Notwithstanding the provisions of subclause (3) 
of Clause 15—Shift Work, work arranged according to 
the following fortnightly work roster shall be deemed to 
be shift work for the purposes of this Order and the 
Award: 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44(8) — Extension of Order. 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch) 

and 
State Energy Commission of Western Australia. 

No. C557(A) of 1989. 
Electricians Electrical Power 

COMMISSIONER O.K. SALMON. 
7th day of July 1989. 

Order. 
WHEREAS in No. C557 of 1989 a conference was held 
between the Electrical Trades Union of Workers of 
Australia (Western Australian Branch) and the State 
Energy Commission of Western Australia concerning 
allowances to be paid to Electrical Fitters and 
Instrument Makers" and Repairers employed at 
Kwinana and Muja Power Stations and who are 
required to perform duties of a Recipient in Charge; 
and whereas at the conference agreement was reached 
and the Commission was required by the parties to 
make an order giving effect to their agreement; now 
therefore pursuant to the power under section 44(8) I 
make the following order; 

(1) When required to perform the duties of a 
Recipient In Charge an Electrical Fitter or an 
Instrument Maker and Repairer employed at 
Kwinana and Muja Power Stations shall be paid as 
though a Leading Hand (three to 10 employees). 
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(2) When required to perform the duties of a 
Recipient In Charge an Electrical Fitter or an 
Instrument Maker and Repairer who is a Leading 
Hand (three to 10 employees) employed at 
Kwinana and Muja Power Stations shall be paid as 
though a Leading Hand (10-20) employees. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

981 1 

3. — Area and Scope. 
This Order applies to employees who are members of 

or who are eligible to be members of the AMIEU 
employed by Reg Russell & Sons Pty Ltd, trading as 
Gascoyne Abattoirs ("the employer") and who are 
covered by the Meal Industry (State) Award No. R9 of 
1979 ("the Award"). 

4. — Date of Operation. 
This Order will operate from 16 June 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
West Australian Branch Australasian 

Meat Industry Employees' Union. 
Industrial Union of Workers. Perth 

and 
Reg Russell & Sons Pty Ltd trading as 

Gascoyne Abattoirs 
No. C472 of 1989. 

MEAT INDUSTRY STATE AWARD No. R9 of 1979. 
COMMISSIONER C.B. PARKS. 

2nd day of August 1989. 

Order. 
WHEREAS a conference was held before the 
Commission in Perth on 16 June 1989 whereat the 
parties reached an interim agreement concerning the 
appropriate method of payment for employees under 
the system of slaughtering used on the respondent's 
slaughter floor; and whereas the parties recognise that 
neither side shall be prejudiced in the ultimate 
resolution of the matters raised in that conference by 
the concessions made for the purposes of that 
agreement; and having heard Mr B. Williams on behalf 
of the respondent and Mr R. Farrell on behalf of the 
applicant, and by consent, the Commission pursuant to 
powers conferred on it under the Industrial Relations 
Act 1979, having satisfied itself that the requirements of 
the State Wage Principles as stated by the Commission 
in Court Session No. 730 of 1988 have been complied 
with, hereby makes an Order in the terms of the 
attached schedule. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

5. — Tally Formula. 
(1) The tally for each day shall be determined in the 

following manner. 
Step One 

Determine the number of slaughtermen working 
on the mechanical chain by counting the number 
of slaughtermen permanently doing those 
slaughtermen's tasks subsequent to the removal of 
the second hind trotter. 
Step Two 

Divide that number by the total number of 
slaughtermen performing slaughtermen's tasks. 
Step Three 

Subtract the dead rail tally figure from the on rail 
mechanical local tally figure prescribed by the 
award. 
Step Four 

Multiply the figure reached at the end of Step 
Two by the figure reached at the end of Step 
Three. 
Step Five 

Add the figure reached at the end of Step Four to 
the dead rail tally figure. 
Step Six 

Multiply the figure reached at the end of Step 
Five by the total number of slaughtermen 
performing slaughtermen's tasks and then round 
to the nearest whole number. 

When the slaughtering team have processed the 
number reached at the end of Step Six, they have 
completed tally. 

(2) For the purposes of Steps Three and Five, the 
"dead rail tally figure" shall be 62, provided that the 
employer shall backpay to the date from which this. 
Order has effect any additional payment due to 
employees in the event that a lower dead rail tally figure 
is set by the Commission as a result of Appeal No. 141 of 
1988. 

(3) Learners shall be treated as slaughtermen for the 
purposes ofSteps One and Two, but not for the purposes 
of Step Six. 

(4) Neither the pelting machine, nor its operator, 
shall be included for the purposes of Step Six. 

Schedule. 
1. — Title. 

This Order will be known as the Gascoyne Abattoir 
Interim Tally Order. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Date of Operation. 
5. Tally Formula. 
6. Labourer's Tasks. 
7. Viscera Table. 
8. Expiry. 

6. — Labourer's Tasks. 
In return for payment in accordance with the formula 

set out in Clause 5. the following slaughtermen shall 
perform the following additional tasks: 

(1) the first back legger will change the first back 
leg from the shackle to the gambrel; 

(2) the second back legger shall lift the second 
back leg up to the gambrel; and 

(3) the front leggers will hang the front legs onto 
the A-frame. 

7. — Viscera Table. 
No slaughterman shall be required to manually turn 

the viscera table. 
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8. — Expiry. 
This Order shall expire and thereby cease to operate 

in the event that: 
(1) the Commission issues an Order varying the 

tallies prescribed in Clause 30 of the award in 
response to an application by the employer 
based on the introduction of the pelting 
machine: or 

(2) the union and the employer agree in writing 
that the order should expire. 

CONFERENCES — 
Matters referred — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers" Union 

of Australia. Hospital. Service and Miscellaneous 
WA Branch 

and 
Agriculture Protection Board of Western Australia. 

No. CR 37 of 1989. 
COMMISSIONER C.B. PARKS. 

31st day of July 1989. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
applicant and Mr K. Ritchie on behalf of the 
respondent: and whereas the applicant sought leave to 
withdraw this claim, and the respondent did not object 
to a withdrawal, the Commission pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979. hereby orders: 

That this application be withdrawn by leave. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. CR674 of 1989. 

COMMISSIONER S.A KENNEDY. 
15th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: This application is before the 
Commission by way of section 44 of the Industrial 
Relations Act 1979. The application for a conference 
pursuant to section 44 was filed by Hamersley Iron Pty 
Limited (the Company). It concerned strike action 
taken by members of the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia (the 
Union) at its Paraburdoo site over the dismissal of an 
employee for theft. The issue of the dismissed employee 

was not settled between the parties at the conference 
before the Commission as constituted and it was 
referred for hearing and determination. The terms of 
the reference established that the Union, effectively, 
became the applicant in that it sought the intervention 
of the Commission. 

The schedule attached to the memorandum of 
matters in dispute is in the following terms — 

On Thursday. 3 August 1989 Hamersley Iron Pty 
Ltd (the Company) terminated the employment of 
Mr M. Williamson, a member of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia (the Union). The Company claims that 
Williamson has received all entitlements pursuant 
to that contract of employment, including payment 
in lieu of notice. 

It is agreed between the parties that Mr 
Willliamson was apprehended with Company 
property in his possession and that subsequently 
other Company property was recovered from Mr 
Williamson's home. The Company alleges that the 
total value of the property concerned is in the order 
of $350. 

The Company claims that in all the circum- 
stances it was justified in terminating the 
employment of Williamson. 

The Union claims that while Williamson's 
actions warrant a penalty the penalty exacted is too 
severe for reasons which include the following: 

— that it is not uncommon for employees to 
take Company items home for use 
there; 

— that failure to use the loan processes is 
relatively common; 

— that the Company encourages employees 
to take home safety items such as gloves 
for use there; 

— that at a recent meeting, the emphasis put 
by the Company was on prevention but its 
actions in the Williamson case went to 
entrapment; 

— that Williamson not only readily 
admitted what he had done but actively 
assisted in the recovery of all items in the 
belief that his co-operation would be 
recognised so far as penalty was 
concerned; 

— that the Company took no account of 
Williamson's good record over the 
approximately five years of his 
employment by the Company; 

— that the appeal mechanism, being after 
the date of termination, rendered such 
appeal useless; 

— that the treatment of Williamson 
contrasts with that of supervisory staff in 
similar situations. 

The Union seeks an Order from the Commission 
that the Company re-employ Williamson without 
loss. 

In essence the Union's argument is that the bulk of 
the items Williamson had in his possession were of a 
personal issue nature and that an employee would not 
have to account for these until he left the employ of the 
Company. It says that when this is taken into account, 
along With other factors such as the policy of 
encouraging the domestic use of safety equipment such 
as gloves, and the real purpose of the loan system as 
being the means to establish the location of all items at 
any time, then Williamson's actions did not warrant the 
penalty meted out. Other submissions by the Union 
went to what is claimed was the unfairness of the 



Company. In particular it cited the effective 
observation of Williamson before he was confronted, 
and the investigation and appeal processes. 

Evidence on behalf of the Union was given by Mr M. 
Overton. This went largely to what he said was the 
custom and practice on site and the events of the 
investigation to which he was privy as the union 
representative. Evidence was also given by Williamson. 
In effect he admitted that he had items in his possession, 
both on the day and located at home, which were 
Company property. It is notable that Williamson's 
evidence, both in examination in chief and in cross- 
examination, was not at odds with the Company's 
version of events other than that he stated he could not 
remember or was "not fully aware of any occasions of 
prior warnings. According to Williamson much of his 
reaction to his confrontation with his supervisor on 3 
August 1989 was due to considerable fear that by his 
actions he had put himself in the position of being 
suspected of the theft of valuable tools from the 
workshop. Williamson acknowledged that he co- 
operated with the Company in the location of items at 
his home after he was threatened with a calling in of 
the police and that as soon as he was confronted by the 
supervisor he knew he was in trouble. 

The Company's case can be summarised as follows. 
Williamson admits theft and previous theft. Employees 
were specifically warned about the likely consequences 
of theft at the time of engagement and subsequently. 
There is no substance in the alleged mitigating factors. 
The Company acknowledged that it did not take 
Williamson's record of service into account but claimed 
that if it had it would have been to his detriment anyway 
because on two previous occasions he had been 
effectively warned about the likely consequences of 
pilfering after being found in suspicious circumstances. 
As to this last I make it express that I do not consider 
that this constitutes evidence of warnings on the record 
in the usual context and as such, and in the light of the 
Company's submission, this evidence is not a matter for 
consideration of the circumstances of the dismissal by 
the Commission. 

Evidence was given on behalf of the Company by Mr 
B. Batten, the supervisor of the light vehicle workshop 
where Williamson worked. He told the Commission 
that he was suspicious ofWilliamson's actions in taking 
home bulky bags, and that when confronted on 1 
August 1989, Williamson initially denied that there was 
anything untoward in his bag. When pressed he 
admitted that he had a file in it and offered to show 
Batten the contents of the bag but when Batten said he 
would take up that offer, Williamson "bolted" to his 
locker where he attempted to remove items from the 
bag. Batten's further evidence went to the course of 
events after that, including an acknowledgment by 
Williamson that he had taken Company property and 
the details of the investigation which ensued following 
this confrontation on 1 August 1989. 

A list of the items in Williamson's possession is 
before the Commission (Exhibit 4) as follows: from the 
bag — one Ludowici "O" Ring Kit, one pair of leather 
gauntlets, one fire proof blanket, three flat files, three 
round files, one half round file, one triangle file, one 
narrow wire brush and two wide wire brushes; from his 
home — five bundles of new plastic sheeting (2 m x 4 m 
lengths), three paint brushes, a three metre steel tape, 
two rolls of masking tape, one paint scraper, two torches 
and one torch battery.. 

Clearly in a case of this kind the onus is on the Union 
to establish why the Commission should intervene. I 
have carefully considered all the evidence so far as it 
goes to what the Union says are mitigating factors. It 
cannot be said that it has discharged that onus. For his 
part, Williamson's own evidence of itself establishes 
that he knew from the point of confrontation that he 

was in serious trouble because of his actions. And that 
goes a long way towards contradicting the Union's 
claim so far as "personal issue" items are concerned in 
this case. Nor can it be said that the Union has 
established that the treatment of Willliamson has been 
harsh in comparison with other employees. 

The reality is that by his actions Williamson 
breached his contract of employment. Either party has 
the right to terminate a contract of employment. For the 
Commission to intervene it would have to be 
established that there was good and sufficient reason. 
That has not been established. The Union's application 
must fail. 

Appearances: Mr A. Cameron on behalf of the 
Applicant. 

Mr J. Mossenton on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. CR674 of 1989. 

COMMISSIONER S.A. KENNEDY. 
15th day of August 1989. 

Order. 
HAVING heard Mr A. Cameron on behalf of the 
Applicant and Mr J. Mossenton on behalf of the 
Respondent, I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979 do 
hereby order — 

That the application of the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia be dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Another 
and 

Transbos Pty Limited. 
No. CR560 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24th day of August 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER; The matter referred to 
the Commission pursuant to section 44 of the Act 
is:— 

The claimant unions claim payment for one full 
cycle of shut-down at casual rates on the Rankin A 
Platform less six days paid to date. 

The respondent company objects to and opposes 
the claim. 

Mr Harwood succinctly described the background to 
the claim as follows:— 

Sir, the Commission needs to be given a bit of the 
history regarding the work that Transbos had 
contracted to do on the North Rankin A Platform 
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for the shut-down and how the unions became 
involved in this. In late February of 1989 when final 
arrangements were being made for workers to go 
offshore there was a disagreement between 
workers and the management of Transbos as to 
what agreement would be applicable for payment 
of wages. A meeting was called which was attended 
by Mr Krygsman of the ETU, Mr Dick Wright from 
Transbos. myself and other workers. 

At the conclusion of that meeting it was agreed 
that the people would be paid under the hook-up 
agreement and not the maintenance agreement. 
Later on the men were called to a meeting by 
Transbos that was to be a final safety meeting at 
which all the loose ends would be tied up. At the 
conclusion of that meeting they were informed that 
not all of those people would be going offshore. 
There was a meeting called by the workers involved 
and the unions and it was agreed that there would 
be four people not going offshore; the rest of the 
people would be going but the time had not been 
determined. 

We had discussions on the question of 
compensation for these people because they had 
left their employment and finally it was agreed that 
the people thatwere not going offshore, because all 
payments were agreed from the onset it would be 
for the duration of a swing — that is 14 days, sir — 
and these people would be paid at the rate of a 
tradesman, these four people, and they received 
$450 each and they went their own sweet way. The 
remaining people were virtually in the same boat, 
had left employment and now were just waiting 
around for the contract to start, they were given a 
commitment that they would definitely be going 
offshore and by way of compensation they were 
paid $2 000 each. 

The agreement was that they would go offshore, 
they would be paid as casual employees, for the 
period of the shut-down. The shut-down, as you 
know, sir, had a very strict deadline and this 
deadline was set by SECWA. It was to be between 
six and eight days because they did not want the 
flow of gas to be disrupted for very much longer. 

(Transcript p. 2.) 

The issue between the parties is the nature of the 
contract of employment with the unions and employees 
maintaining that it was "job and knock" viz the 
installation of the emergency shut-down valve (ESD) 
only and then leave the platform and return to Perth. 
Regardless of the actual time involved to do the job 
payment would be for "a full swing" which is 14 days. 
The respondent argues that payment would be for the 
full swing of 14 days but denies that the only work that 
could be required to be performed by the crew was the 
actual installation of the ESD valve. In the result, to use 
the words of witness J. Johnson:— 

When we were offshore, the day before we were 
finished — the shut-down was finished — we had 
actually installed a valve. They were pressuring up 
and testing the seals. I was informed by one of the 
guys on the day that they were going to keep us 
there for the full trip so I approached Remi, the 
man in charge — I don't know his second name — 
on the platform and that was when I was informed 
that they were keeping us for the whole trip. 

Yes? — So we had a meeting with the workforce 
and they decided that I should get in contact with 
Mr Harwood and find out what was happening 
because as far as we were concerned we were all 
employed for a shut-down period and we were 
getting flown home. 

At such time I told Remi. the supervisor, that the 
boys would stay until the gas was back on line. 
Once it was back on line we were wanting to be 
flown offback to Perth and we would take it up with 
the union from there. Since then that has led to this 
and we are now in the Commission. 

(Transcript p. 6.) 
By contrast Mr R. Lepoittevin, the project manager, 

testified that:— 
What was the content of the discussion between 

yourself and the delegates? — The same purpose. 
The delegates told me they intended to leave the 
platform when the gas was back in the line. 

What was your response to them? — First I asked 
them to state if they were representing the whole 
workforce. I recall to have requested that twice. 
There were two delegates at that time and they 
confirmed to me that they were representing the 
whole crew. So then 1 confirmed to them my 
position, or the company position, which was that 
the gas in the line did not mean the job was 
finished. We had other activities to perform after 
that and we may have some problem which could 
have happened when we were repressurising the 
lines so I wanted the crew to stay there. 

Eventually they ended up by making the 
contract from the platform telephone and they 
confirmed to me that their Perth representative 
agreed that our position was the position and they 
were very upset and would in any case leave the 
platform. They asked me to arrange for a 
helicopter, which I did. 

(Transcript p. 16.) 
In essence the employees concerned had the clear 

impression that their contract was to install the ESD 
valve, whether this took "seven days or 14 days" but at 
the conclusion of this task they would be returned to 
Perth and paid for the full swing of 14 days. (See 
transcript pages 7 and 8.) The respondents position 
according to the evidence of Mr Lepoittevin and 
particularly that of Mr R.W. Wright (Commercial 
Manager) was that the crew would "Come what may we 
would pay a full cycle" (transcript p. 23). It was the 
respondent's viewpoint that this was due to:— 

The reason for that was, in our opinion — we 
v/anted to have the flexibility to take people off the 
platform when we wanted to but also, if we did that 
those people must get more than the people who 
didn't go and work at all. So the $2 000 was for those 
people plus a full cycle at casual rates. For the 
others it was just a full cycle. That was agreed with 
the AMWSU and ETU at that meeting. 

(Transcript p. 23.) 
From the evidence given the Commission's firm 

impression is that the respondent's motivation in 
reaching the agreement it did i.e. flexibility of platform 
operations was unknown to the employees concerned. 
Thus the employees understood the variable time scale 
to relate to the actual length of time it ultimately took to 
complete the installationof the ESD valve rather than to 
the respondent's desire for operational flexibility on the 
platform. Exhibits H-2 show that there was a specific 
task viz the installation of a new ESD valve on NRA 
Platform. 

The bonafides ofboth parties are not at all doubted by 
the Commission however after anxious consideration 
the scales tip in favour of the employees understanding 
of their contract with the respondent. 

Appearances: Mr B. Hanvood appeared on behalf of 
the applicants. 

Mr M.J. Diamond and with him Mr R.W. Wright 
appeared for the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Another 
and 

Transbos Pty Limited. 
No. CR560 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
1st day of September 1989. 

Order. 
HAVING heard Mr B. Harwood on behalf of the 
Applicants and Mr M. Diamond on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent shall pay to the employees 
named in the attached Schedule as for a full cycle 
of shut-down work at casual rates on the Ran kin 4 
Platform, less the six days paid to date. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
Days Owing 

9 
8 
9 
8 
9 
9 
9 
8 
9 
9 
9 
9 
8 
8 
9 
8 
9 
7 
9 
9 
9 
9 
9 
9 
8 

A71421/7 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of 

Western Australia 
and 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers 

Western Australian Branch and Another. 
No. CR590 of 1989. 

COMMISSIONER O.K. SALMON. 
1st day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: This is a section 44(9) matter 
in which the State Energy Commission of Western 
Australia asks the Commission to declare as follows: 

That the Commission declare that with respect 
to tradesmen's assistants and tradesmen who are 
required to perform work away from the depots in 
switchyards, and in consideration of efficiency and 
the employees' safety the State Energy 
Commission of "Western Australia has the right to 
deploy its workforce in accordance with 
operational requirements. 

What is contained in the form of declaration sought 
seems to me to be such an obvious statement about the 
rights ofSECWAthat it should not have to be said at all. 
Indeed, I do not think that Ms Blaskett, for the Unions 
had any objection to such a declaration being made but 
her point was that it would still not prevent the 
Commission from interposing its Order where SECWA 
had been unfair to any employee and then sought to 
justify its actions by reference to its managerial 
rights. 

There is force in the case on facts presented by Mr 
Bibby for SECWA. Optimum labour and utilisation is 
an objective that must be achieved if the Construction 
and Workshops Services Branch is to remain 
competitive with private industry under the functional 
organisation review arrangements in providing 
maintenance services for SECWA's operations. In these 
circumstances I can easily understand and accept why 
it is necessary for tradesmen's assistants in this division 
to possess 'B' Class vehicle drivers' licences and that 
vehicle driving be one of their ordinary tasks. That is 
consistent with. restructuring and in any event it is 
common ground that some 18 months ago agreement 
was reached between SECWA and the Unions that 
tradesmen's assistants would be required to hold a 'B' 
Class licence and drive vehicles. 

However, Ms Blaskett argues that the agreement 
reached implies that tradesmen's assistants who did not 
possess vehicle drivers' licences would not be treated 
unfairly or unreasonably in any respect and I accept 
that as a thoroughly justifiable proposition. I do not 
understand her to quarrel with SECWA's right to 
transfer employees, even to the extent that Mr Bibby 
says the Award allows. I think it is fair to say that she 
would place SECWA's rights in this respect in the same 
category as all of SECWA's rights when it comes to the 
intervention of the Industrial Commission in cases 
where unfairness is alleged. 

Two employees, one with 19 years' service, the other 
with 20 years' service, neither one holding a vehicle 
driver's licence, believed they have been unfairly 
treated for that reason. Furthermore, industrial action 
has been taken by other employees who believe that 
SECWA has acted unfairly and the Unions are sharp in 
their criticism of SECWA also, alleging precipitous 
conduct and questioning SECWA's commitment to 
formal grievance procedures. 

Name 
M. Battal 
N. Boyle 
C. Carruthers 
J. Cooper 
C. Corallini 
W. Diamond 
K. Dunne 
H. Haro 
T. Hughes 
N. Ivanovski 
K. Jee 
J. Johnson 
A. Lovatt 
E. Maiorana 
I. Mateljak 
M. Murphy 
F. Parrott 
G. Sarrett 
P. Scrimshaw 
A. Tome 
1. Trompp 
L. Van 
P. Wainwright 
P. Williams 
Wright 
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I must say that I have given considerable attention to 
the testimony of the witnesses called by SECWA; and 
also to the testimony of the witnesses for the Unions. 
Generally I would accept the testimony given on behalf 
of SECWA as more compelling, for the simple 
reason that 1 believe the witnesses for SECWA have a 
better understanding of the technical requirements of 
the system and the implications arising from a 
competitive environment. But in all of the 
circumstances surrounding the case before me the 
interests of the two employees concerned require me to 
give about the same weight to their situation. In 
addition I take note of Ms Blaskett's expressed concern 
about a propensity to view Unions as being the parties 
most likely to disregard formal grievance procedures 
when SECWA might be guilty of the same conduct but 
able to avoid censure by acting in more subtle ways. 

1 make no decision on this final point. However, all 
things considered. I think it would be unwise of me to do 
otherwise than dismiss this application. 

I reach this conclusion having regard for section 
26( 1 )(c) of the Act, wherein I am enjoined to have regard 
for the interests of the persons directly concerned. That 
is. SECWA. the two employees and the Unions. But 1 
urge SECWA and the Unions to look closely at their 
obligations to each other. 

Appearances: Mr S.D. Bibby on behalf of the 
Applicant. 

Ms D.A. Blaskett and with her MrT.J. Cook on behalf 
of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of 

Western Australia 
and 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 

Workers, Western Australian Branch and Another. 
No. CR590 of 1989. 

COMMISSIONER O.K. SALMON. 
1st day of September 1989. 

Order. 
HAVING heard MrS. Bibby on behalf of the Applicant 
and Ms D.A. Blaskett and with her Mr TJ. Cook on 
behalf of the Respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of Workers, 
West Australian Branch 

and 
West Australian Railways Officers' 

Union intervening 
Nos CR1523 of 1988 and CR1347 of 1988. 

COMMISSIONER S.A. KENNEDY. 
28th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: Application No. CR 1347 of 
1988 arises pursuant to section 44 of the Industrial 
Relations Act 1979. The schedule of the Memorandum 
of Matters in Dispute is as follows— 

The Australian Railways Union of Workers. 
West Australian Branch (ARU) is in dispute with 
the Western Australian Government Railways 
Commission (Westrail) over which employees 
should do the piloting and numbertaking duties at 
West Kalgoorlie. 

The ARU claims that it has constitutional and 
industrial coverage of the work and further, that the 
terms and provisions of the Railway Employees 
Award No. 18 of 1969 as amended and the Order in 
Matter No. 521 of 1988 are, in effect, being breached 
by Westrail's allocation of the work to members of 
the West Australian Railway Officers Union at the 
location. 

Westrail claims that the work has been correctly 
allocated. 

The question for determination is whether the 
work in question should be done by employees 
eligible to be members of the ARU and only such 
employees. 

The West Australian Railway Officers' Union (ROU) 
sought leave to intervene. This was opposed by the ARU 
on the grounds that pursuant to section 80R of the Act, 
the Railways Classification Board had exclusive 
jurisdiction to deal with any industrial matter relating 
to railway officers and thus the Commission as 
constituted had no jurisdiction to entertain such an 
application. 

The industrial matters to be decided go to the rights of 
the disputing parties, namely ARU and Westrail. The 
Commission as constituted has jurisdiction under the 
Act to enquire into and deal with such matters. It also 
has the authority to permit the intervention of any 
person who in its opinion has a sufficient interest in the 
matter. The Commission formed the opinion that the 
ROU had a sufficient interest. Leave was granted to 
allow that body to be heard. 

An adjournment was sought by the ARU on specified 
grounds. This application was opposed by Westrail 
which at the same time foreshadowed an application to 
join another matter (No. CR 1523 of 1988) to that listed 
on the day. The ARU also foreshadowed that it was 
going to apply to join Application No. 521 of 1988 to this 
matter. 

An adjournment was granted to enable the parties to 
formalise their respective positions before the 
Commission proceeded further and in the knowledge 
that the Commission was prepared to join Nos CR1523 
of 1988 and CR1347 of 1988 for hearing. 
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Prior to these matters being further listed the 
Commission informed the parties that pursuant to 
section 27(1 )(m) of the Industrial Relations Act 1979. it 
intended to vary the schedule to recognise the subject 
matter of another dispute (No. CR1555 of 1988). The 
intended reference of dispute was detailed as follows: 

The Australian Railways Union ofWorkers West 
Australian Branch claims that the chalking and 
taking of numbers at the Forrestfield complex is 
exclusively the task of employees who are members 
of that union. 

The Western Australian Government Railways 
Commission denies the claim. 

The parties did not oppose that course. 
The schedule of the Memorandum of Matters in 

Dispute in Application No. CR 1523 of 1988 is as 
follows— 

The parties are in dispute over the constitutional 
coverage of certain work. 

The facts giving rise to the dispute are as follows. ' 
On 10 November 1988 a foreman hand signalled a 
train conveying six X6 wagons of coal into the 
Kewdale freight complex. The foreman is a 
member of the West Australian Railway Officers 
Union (ROU). 

The Australian Railways Union ofWorkers West 
Australian Branch (ARU) claims that the work is 
rightfully that of its members and that this right is 
exclusive. 

The Western Australian Government Railways 
Commission (Westrail) denies that the work is 
exclusively that of members, or persons eligible to 
be members, of the ARU. 

The question for the Commission is what 
organisation, if any, has constitutional coverage of 
the work and whether such coverage is exclusive. 

The ROU then applied for leave to intervene in 
Matter No. CR1523 of 1988. This was opposed by the 
ARU. The Commission considered that the ROU had a 
sufficient interest in the matter and that it was 
appropriate that that organisation be heard. Leave was 
granted to the ROU to intervene pursuant to section 
27(l)(k) of the Act. 

By consent. Application Nos CR 1347 of 1988 and 
CR1523 of 1988 were heard together. 

In summary the issue of coverage results from 
disputes at three locations, namely West Kalgoorlie, 
Forrestfield and Kewdale. The dispute at West 
Kalgoorlie involves piloting and numbertaking. The 
dispute at Kewdale involves the admittance of a train to 
a yard. The dispute at Forrestfield involves 
numbertaking and chalking of wagons and piloting. In 
all cases the ARU claims that such work is that of wages 
employees for whom it has exclusive constitutional and 
industrial coverage. This is disputed by Westrail and the 
ROU. 

The following findings are based on the evidence 
before the Commission as to the work in question. 

"Piloting" may be summarised as work carried out 
associated with the reception of and release of a train or 
locomotive. It involves ensuring a road or a particular 
section of track is properly set for a train or a locomotive 
to use or to traverse and that such road or section of 
track is dear for such use. It may involve the operation 
of a set or sets of points, observation of the road or 
section of track for the presence of rolling stock or other 
locomotives on it and in relation to other lines within 
the locality, and signalling the locomotive driver when 
the locomotive may proceed. 

"Numbertaking" involves the recording of 
particulars such as wagon numbers, destinations and 
contents. 

"Chalking of wagons" may be summarised for the 
purposes of this matter as the practice of marking a 
wagon with chalk to indicate, for instance, its 
destination. 

This last is shortly dealt with. 
According to Westrail the chalking of wagons at 

Forrestfield was introduced informally after the 
position of standard gauge foreman was established 
and the appointed officer concluded in the course ofhis 
general duties that by chalking details on wagons or sets 
of wagons it would assist in the "kicking off of these 
wagons. 

I note that there is evidence that chalking 
information on wagons is a practice which has been 
adopted by some employees carrying out head shunter 
duties; that is when it suits a particular person to do so in 
the course of his work. However, there is no evidence 
that it is a contractual requirement of any employee to 
chalk wagons. Further, there is no evidence which 
establishes that the practice of chalking wagons by the 
officer in any way reduces the obligations or 
responsibilities of any other employee, including those 
whose prime functions are head shunting duties or 
shunting. 

The Commission was told that the practice had the 
effect of frustrating the proper training of some 
employees. If that was so and if that was undesirable 
then it would seem logical that it not continue. But in 
any event that does not go to the question of rights at 
issue here and is not a question for the Commission. 

I have concluded that the practice of chalking 
wagons in this instance should only be construed as the 
action of an employee to assist the functioning of the 
operation and that it should not be construed as an 
action which has any bearing on other contracts of 
employment. That is, in that it does not and cannot 
supplant or impinge on existing contracts of 
employment then it is superfluous and, accordingly, it 
has no further part in the considerations here. 

Westrail's submissions can be summed up as follows. 
The criteria to be applied is competence and 
availability for the efficient running of the rail system. 
In all the instances complained of by the ARU the 
officer concerned was competent and available and the 
effect was an expedition of the particular work or train 
movements. Further in the case of numbertaking at 
West Kalgoorlie pursuant to the RSGM system, which is 
described subsequently, it was part of the regular duties 
of the officer and had been for years. Mr Horton for 
Westrail told the Commission that so far as the 
instances of piloting and numbertaking and chalking at 
the various locations was concerned this was no more 
than representative of what happened right across 
Westrail's operations so far as these and other work 
functions were concerned: that is, that certain work was 
done by whoever was competent and available. 

The ROU's submission did not differ significantly 
from that of Westrail other than a submission to the 
effect that officers had broad obligations to ensure the 
efficient running- of the rail operations and that the 
work done by them which is complained of should be 
seen in that context; thus the work was encompassed in 
the respective duty statements which were generalised 
to allow for such exigencies. Mr Borger told the 
Commission that the issue was not one of constitutional 
coverage at all but of custom and practice. 

According to Mr Wells for the ARU the ambit of this 
matter was limited by the locations at which the 
disputes occurred, that is, the larger yards. He said that 
Westrail and the ROU. having conceded effectively that 
the work in question is that of employees eligible to be 
members of the ARU. are really arguing that officers 
ought to be allowed to do a little bit of the work 
sometimes. The Commission was invited to draw a line 
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between unions over the work in accordance with the 
principles adopted by the Commission in other 
instances (66 WAIG 495) and by the Australian 
Conciliation and Arbitration Commission recently in 
the rail industry elsewhere (Prints H 5282 and H 6778). 1 
note that these cases may be distinguished from the 
matter to hand by being in the First instance a 
determination of a new award and in the latter 
instances, decisions on applications to insert new 
classifications into awards. 

Evidence in these proceedings was given on behalf of 
Westrail by Mr B. McKenzie, the Yardmaster at West 
Kalgoorlie; by Mr P. Lee, the Area Manager at West 
Kalgoorlie; by Mr W. Ross a foreman mainly based at 
Kewdale; by Mr J. Williams. Yardmaster at Forrestfield 
and by Mr R. Johnston, Senior Project Officer. 

Evidence on behalf of the ARU was given by Mr N. 
Barker. Area Train Despatcher; by Mr G. Clark. Senior 
Train Despatcher: by Mr R. Christisen who described 
himself as a Head Shunter; and by the state organiser 
for the ARU. Mr C. Chadd. 

At this point I observe that it was suggested by the 
ARU that a finding that "piloting" was part of shunting 
would dispose of issues. However, there is insufficient 
before the Commission to allow such a finding. 

The events giving rise to the dispute at Kewdale are 
summarised in the memorandum already cited. 

The background to the dispute at West Kalgoorlie 
over nurnbertaking is as follows. In 1984 Westrail 
introduced a computerised system of monitoring 
movements of rolling stock which is for convenience 
called Rolling Stock Control Network (RSCN). Prior to 
the arrival of eastbound trains at West Kalgoorlie there 
is available there via the RSCN a computer printout of 
details on those trains. This detail includes the 
sequence of the stock, the class and number of each 
wagon, any classification so far as dangerous goods are 
concerned, the load, the consignee, the stations 
departed from and going to and other information as 
necessary. The Commission was told that once such a 
train proceeds into the yard at West Kalgoorlie. a 
designated employee who is a salaried officer checks 
the sequence of the wagon while the train is moving past 
the station and, if necessary, goes into the yard to check. 
The result of this check is then fed into the computer. 
When westbound traffic is involved the Australian 
National Line (ANL) system advises Westrail by 
facsimile message or by telex the details of such trains 
based on the situation as on departure from Port 
Augusta. The designated employee at West Kalgoorlie 
then checks that information, and specifically the 
loading of each wagon of the train on its arrival and 
then feeds the required data into the RSCN. This co- 
operation on recording the respective system's rolling 
stock movements and interchanges results from an 
agreement between ANL and Westrail entered into in 
1969 which has variously been amended since. That 
document states in part— 

11. Examination of through freight trains 
Eastbound and Westbound, shall be undertaken at 
West Kalgoorlie on a joint examination basis. The 
Australian Commission and the State 
Commission shall each provide the necessary train 
examiners and meet the wages cost incurred. 

12. The State Commission shall provide an 
officer for the purposes of recording and 
compilation of returns covering interchange of 
rollingstock at West Kalgoorlie and interchange on 

through passenger trains and freight vehicles, 
vans, etc thereon at Kalgoorlie. Cost shall be borne 
equally between the parties. 

(Exhibit 4). 
The ARU claims that the work involved is to all 

intents and purposes nurnbertaking and that that is 
work over which that union has exclusive coverage and 
that it should be carried out by a wages employee 
covered by the terms of the Railway Employees' Award 
No. 18 of 1969. 

As to the dispute over piloting at West Kalgoorlie, the 
Commission was told that it is necessary to pilot trains 
into the area but there are significant time gaps between 
arrivals over various periods during a 24 hour period. 
Westrail says that the question of who pilots the trains in 
West Kalgoorlie is a matter of who is available and who 
is qualified. Thus, if a qualified wages employee was not 
available at the time, then the piloting, which usually 
takes about five minutes and no more than 10 minutes 
to complete, has been done by an employee on the 
salaried staff. This practice, according to Westrail, is 
common across Westrail's operations and is necessary 
for the efficient use of resources and personnel. Thus if a 
shunting crew is busy then such piloting is done by 
another qualified employee who is available. 

At Forrestfield there is a standard gauge yard 
containing a classification yard where trains are 
marshalled on roads numbers 1 to 18 and. running 
parallel, a long arrivals yard with roads 1 to 6. The 
Commission was told by Westrail that in 1986 various 
bans were applied by the ARU. Prior to this 
nurnbertaking at Forrestfield was done by a wages 
employee with that work being checked by a salaried 
officer. As a consequence of the bans, effectively, the 
nurnbertaking ceased to be done by the wages 
employee.. 

For their part Mr Clark and Mr Christisen gave 
evidence that the reasons for that were because of 
considerations of safety, though Christisen was 
emphatic that the stopping of wages employees from 
doing the work was not a result of any bans. In any 
event, it appears that some time after, a local 
arrangement was entered into between the 
management and the ARU whereby a foreman could go 
into the area without any objection from that union. 
The terms of that arrangement were express. 

(Exhibit W6). 
According to the ARU, Westrail had breached this 

arrangement in that the forman had carried out work, 
nurnbertaking, which was more properly that of a wages 
employee. 

The dicta of the Commission in Court Session as 
expressed by Kelly C. in 1973 in a matter where two 
unions laid claim to coverage of certain work, and 
which dicta I respectively adopt, is as follows— 

. . . The work which an employer may lawfully 
require an employee to do and which an employee, 
if so required, is obliged to do. is the work which is 
the subject of the contract of employment between 
the employer and the worker concerned. What 
work is the subject of any employee's contract is a 
question of fact to be determined in the 
circumstances of the particular case, and is not to 
be determined by the constitution rule of any 
union. Nor is the nature and scope of work which 
an employee may contract to perform limited by 
the constitution of any union, for the constitution 
rule merely describes, by reference to the vocation 
of the worker or the industry in which he is 
employed, the class or classes of worker who may 
be or become members of that union. It cannot 
affect the worker's freedom to contract either 
before or after he becomes a member of the union 
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though he may of course be required to resign from 
a union if he enters into a new contract which is of 
such a nature as to render him ineligible for 
continued membership of that union. A worker 
who, by virtue of the work on which he is usually 
engaged, is and is eligible to be a member of a 
union does not, however, cease to be eligible for 
such membership merely because he performs 
from time to time other work which, if it constituted 
his usual and substantial employment, would not 
make him eligible for such membership. 

To say that a union has constitutional coverage 
of particular work is to say no more than that the 
union is lawfully entitled to enrol as a member any 
worker engaged on that work, and that such a 
worker is eligible to belong to that union .. . 

(53 WAIG 332 at 334) 
In testing a claim of a union that it has a right to enrol 

a person or a class of persons as a memberor members it 
is necessary to examine that union's constitution and 
specifically its eligibility rules. The principles to be 
applied are the same as those to be applied in statutory 
interpretation. 

I note here that my attention was drawn to the 
transcript of proceedings before the Full Bench in 1987 
on an application by the ARU to amend its rules. It 
records that in responding to a statement by the 
President to the effect that it appeared that the ROU 
(which has filed an objection but did not appear) was 
"seeking a form of exclusion similar to that afforded to 
the Locomotive Engine Drivers", the ARU stated that it 
did not intend to cover railway officers (App. No. 1318of 
1986 — Transcript of proceedings 19 May 1987, page 3). 
But that comment cannot be taken as an avenue to read 
down the registered rules of the ARU or to infer an 
exclusion provision. 

The ARU told the Commission that its claim to 
exclusive constitutional and industrial coverage of the 
work in question "at this time" only went to the 
locations at which the disputes occurred. However, in 
my view that caveat of location cannot be sustained on 
examination of the constitution and award situations. 

Rule 3. — Eligibility of the Rules of the Australian 
Railways Union of Workers. West Australian Branch is 
as follows— 

Any person employed in the WA Government 
Railway Services, who is an employee within the 
meaning of the Industrial Relations Act 1979 (WA), 
as amended or replaced from time to time, and is 
not under 14 years of age, may be admitted as a 
member provided he is not eligible to become a 
member of the West Australian Locomotive 
Engine Drivers', Firemen's and Cleaners' Union of 
Workers, and provided he is properly proposed by 
one and seconded by another financial member, 
and the majority of the members present vote in his 
favour at any regular meeting of the Union and 
membership to date from the date the entrance fee 
is paid. No person shall be a member of this union, 
except in the capacity of an honorary member, who 
is not an employee within the meaning of the 
Industrial Relations Act 1979 (WA) as amended or 
replaced from time to time. Except as hereinafter 
provided, any member who ceases to be a WA 
Government Railway employee shall no longer be 
a member. The State President, State Vice- 
President. State Junior Vice-President, State 
Secretary, Assistant State Secretary and State 
Organiser shall be members of the union. 

Plainly, for a person to be eligible to be a member of 
the ARU he or she must be an employee of Westrail. be 
over the age specified, be proposed and accepted for 
membership in the prescribed manner and not be 

eligible for membership of a particular organisation 
(The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers). Clearly 
those provisos are the limits to the right to enrol and of 
themselves neither exclude the ARU from enrolling 
persons who carry out the work in question nor 
establish an exclusive right to enrol such persons. It is 
notable that there is no exclusion in favour of the ROU 
or of employees in receipt of an annual salary. 

Rule 4. — Membership of the Railway Officers' 
Union of Western Australia constitutional rules as 
registered in the Western Australian Industrial 
Relations Commission is in the following terms— 

4.(a) The following persons and classes of 
persons shall be eligible for membership of the 
union, namely: 

(i) Persons engaged in the services of the 
Western Australian Government 
Railways in receipt of an annual salary or, 
in the case of temporary clerks, paid on 
wages sheets, also Union Head Office 
staff. 

(ii) Persons employed at an annual salary 
rate in the rail transport industry by— 
(a) Any statutory body representing 

WAGR in any such right as 
aforesaid; or 

(b) any instrumentality or authority 
whether corporate or unincorporate 
acting under the control of or for or 
on behalf of or in the interest of 
WAGR in any such right as 
aforesaid; 

(c) any Company or Corporation in 
which at least 50 per centum of the 
issued shares are held by or for or on 
behalf of or in the interests of 
WAGRC in any such right as 
aforesaid. 

(b) Application for membership must be made 
on the prescribed form signifying the applicant's 
willingness to abide by the rule of the union and 
accompanied by at least one quarter's 
subscription, or an official procuration order 
authorising the Railways Commission to deduct 
each fortnight the rate of contribution as laid down 
in Clause 6, subclause (b) of the Constitution. 

(c) Applications are to be obtained by the Head 
Officer in conjunction with Branch Secretary 
covering the Branch district wherein the applicant 
is employed, and sent direct to the union Head 
Office for registration, 

(d) The entrance fee, to be paid at the time of 
proposition, shall be any sum not exceeding $40, as 
shall be fixed from time to time by Council 

(e) No person shall be entitled to the privileges 
of membership until one month has elapsed from 
the date of being accepted as a member. 

(f) A member may retire from the union by 
giving three months notice and paying all fees, 
fines and levies due. 

(g) Any persons appointed from the Wages to 
Salaried Staff shall produce a clearance from the 
other union, and their contributions to this union 
shall commence from the date such clearance has 
been granted and application for membership 
lodged. 

(h) Any member having an interest in the funds 
of the union may inspect the books of the union at 
any reasonable hour. 



Clearly it is that paragraph designated (a) in this rule 
which is particularly relevant for the purposes of this 
matter. It is noted that there is no exclusion in favour of 
any other organisation. 

Clearly the rule restricts membership to those 
employees who are in receipt of an annual salary 
subject to the specified exclusions. Other than this, as 
with the ARU rules there is neither a preclusion to 
enrolling persons who carry out the work in question 
nor an exclusive right to do so in the ROU rules. 

Of course in making that statement is not to lose sight 
of the fact that the ROU is not advancing that it has any 
such right. 

In Norwest Beef Industries Limited and Derby Meat 
Processing Co Ltd v. West Australian Branch, 
Australasian Meat Industry Employees Union, 
Industrial Union of Workers, the President of the 
Industrial Appeal Court referred to the appropriate 
principles to apply in interpreting awards as being 
those applying in courts for the construction of deeds, 
instruments and statutes (64 WAIG 2124 at 2127). The 
first task is to read the terms and to determine whether 
the words used are capable in the ordinary sense of 
having unambiguous meaning. 

The awards to consider in this matter are the Railway 
Employees' Award No. 18 of 1969 and the Railways 
Classification Board Award No. 1 of 1985. 

But first I note that observations of the Commission 
in Court Session that the proper test is not reference to 
the title or classification given to the work being 
performed but by reference to what comprises the work 
(Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia, West Australian Branch, 
Industrial Union of Workers 60 WAIG 573 at 574). 

Clause 4. — Area and Scope of the Railway 
Employees' Award No. 18 of 1969 is as follows— 

This award shall apply to workers employed by 
the Western Australian Government Railways 
Commission (hereinafter referred to as "the 
employer") in and about the working and 
maintenance of the railways and road services 
operated by the said employer, provided the award 
shall not apply to special maintenance, 
reconstruction or construction works in the 
Permanent Way and/or Structure Sections, the 

■ estimated cost of which on account of wages 
exceeds $50,000 and. except where otherwise stated, 
shall not apply to those employed as part-time 
workers in the positions of— 

(1) attendants or caretakers of sidings; 
(2) caretakers of barracks. 

The parties to this award are the ARU. the Electrical 
Trades Union of Western Australia (Western Australian 
Branch), Perth, the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, the 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers. 
Western Australian Branch and Westrail. 

The Railway Employees Award No. 18 of 1969 did, 
until recently amended by Matter No. 521 of 1988. 
contain within Clause 44. — Wages classifications of 
pilot shunter, numbertakers and office numbertaker. 
These classifications, with some other classifications, 
were broadbanded by way initially of an interim order 
in Matter No. 521 of 1989 under different designations. 
Those designations have now been finalised. Thus the 
new designation of Operations Assistant Class 2 
includes the previous designations of barracks 
caretaker classes 1 and 2, porters classes 2 and 3, 
seamstress, stowers and numbertakers. There is no 
doubt that it is the ARU which has traditionally covered 
these classifications to the exclusion of any other union 
party to the award. 

At this point I note that for some time prior to the 
broadbanding of the classifications in Matter No. 521 of 
1988 members of the ARU in certain areas of Westrail's 
operations applied a policy of working to specific job 
classifications. 

The reason for this was what has been cited by the 
ARU as a de facto broadbanding and a failure to 
maintain minimum labour requirements. Whateverthe 
reason the result was clearly significant inflexibilities in 
the day to day operations. And clearly some of this was 
met by ad hoc local arrangements from time to time. 

The broadbanding exercise reflected in Matter No. 
521 of 1989 has gone a long way to reducing those 
inflexibilities in the organisation by enabling a more 
practical utilisation of labour, as well as offering more 
opportunity for job satisfaction and for training. 

For the purpose of this matter, however, I simply 
observe that, of itself, a broadbanding exercise does not 
mean that what the job role of a substantive 
classification was, does not, because of an absorption 
with other classifications, necessarily for that reason 
become insignificant. 

Other clauses in the award prescribe protective 
clothing for those carrying out some of the work in 
question. The ARU cites these award provisions as 
further evidence of its rights to exclusively cover those 
employees doing piloting and numbertaking work. 

The parties to the Railways Classification Board 
Award No. 1 of 1985 are the ROU and Westrail. Clause 
2. — Area and Scope of the award states— 

This award shall apply to all officers employed 
by the Commission in the Western Australian 
Government Railways, Assistant Commissioner, 
members of the Senior Officers Branch of the West 
Australian Division of the Australian Transport 
Officers' Federation, members of the WA Branch 
of the Association of Railway Professional Officers 
of Australia and members of the Western 
Australian Branch of the Association of 
Professional Engineers, Australia who are 
ineligible to be members of the WA Railway 
Officers Union. 

That is to say the award is to apply to "officers" 
employed by Westrail but with nominated exclusions, 
including members of three industrial organisations. 
However, it must be said that the use of the conjunctive 
"and" and the words "who are ineligible to be members 
of the WA Railway Officers Union" raise questions 
which are certainly not answered by reference to 
aforementioned rules of that union, there being no such 
ineligibility established therein. However, this was not a 
point raised in these proceedings and as nothing turns 
on it in this matter I take it no further. 

It is also observed that whereas the Rule 4(a) of the 
Western Australian Railway Officers' Union 
Constitution specifies "persons and classes of persons" 
employed by Westrail for eligibility whereas Clause 2. 
— Area and Scope of the Railways Classification 
Award No. 1 of 1985 specifies, subject to the whole, that 
it shall apply to "officers" employed by Westrail. 
However, as to this last. Division 3. — Railways 
Classification Board of Part IIA — Constituent 
Authorities of the Industrial Relations Act 1979 states in 
section 80M(i) that— 

... unless the contrary intention appears— 

"railway officer" means any person— 
(a) holding or acting in a salaried 

position; or 
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(b) receiving a daily rate of pay as a 
temporary clerk in the service of the 
Railways Commission; 

"salaried position" means a position in the 
service of the Railways Commission to which 
an annual salary is assigned but does not 
include— 

(a) the position of head of branch or 
sub-head of branch; or 

(b) a position held by a person engaged 
in a professional capacity; 

"sub-head of branch" means an officer in 
control of some recognised section of a 
division of the staff of the Railways 
Commission who receives his instructions 
from and communicates with the head of 
branch directly; 

The exclusive jurisdiction of the Railways 
Classification Board to enquire into and deal with any 
industrial matter relating to a railway officer, a group of 
railway officers or railway officers generally is set down 
in subsection (1) of section 80R of the Act. 

Subclause (1) of Clause 35. — Classification 
states— 

All positions set out in the schedule annexed 
hereto are in their respective proper classes and 
shown in alphabetical order. 

Schedule A of the award, headed "Schedule of 
Classified Positions" is extensive, involving some 800 
nominated classifications with various classes 
specified. Clause 36. — Rates of Pay prescribes annual 
salary rates. 

There is no specification in the award of the work in 
question in this matter. 

There are further considerations in this matter. The 
most important is common understandings; or to put it 
another way, the invisible ink of custom and usage (27 
WAIG 715). 

The High Court in a majority judgment in 1983, in 
summarising various authorities, had this to say in Re 
Williams Moore and Alley ex pane Australian Building 
Construction Employees and Builders' Labourers' 
Federation [(1983) 57ALJ 38 at 39-40]— 

The eligibility provisions in the rules of a 
registered organisation of employees serve the 
function of defining the general area or areas of 
industry or industrial dispute from which 
members can legitimately be drawn and with 
which the organisation can legitimately be 
concerned . . , Since such eligibility provisions 
constitute a reference point from courts, 
commissions, employers, employees and other 
organisations in determining or ascertaining an 
organisation's proper coverage and field of 
operation, they must be construed objectively ...In 
so construing them, however, it is permissible to 
pay regard to any common understanding among 
people concerned with relevant industries and 
particularly with industrial matters of the ordinary 
application of the words used and to take account 
of evidence of that common understanding 
furnished by the previous use of the words in the 
relevant organisation's rules and in statutory 
provisions, decisions, determinations, awards, 
reports and other papers concerned with the 
relevant industry or industries. 

The evidence before the Commission in this matter 
so far as common understandings are concerned is as 
follows— 

First, the task of taking numbers and piloting is 
fundamentally recognised as that of wages 
employees for whom the ARU has industrial 

coverage. This is more apparent than in the 
evidence of Ross when he stated that in the event of 
industrial action by the ARU he would on no 
account carry out the task of piloting the coal 
train. 

Second, however, it is also apparent from the 
evidence that in locations and on occasions when 
no competent wages employee is on duty, the tasks 
of piloting and numbertaking have been and are 
routinely undertaken by salaried officers as an 
incident to their substantive employment. That is, 
as Johnson C. observed, there are occasions when it 
is necessary that such incidental tasks should be 
performed by whoever is competent and available 
(65 WAIG 538). In that particular case the work 
involved was usually that of a salaried officer but 
the decision established that a competent wages 
employee could do it in the interests of 
flexibility. 

Basically the test is whether the work in question 
is a major and substantial part of a contract of 
employment. The substantial nature of the 
employment may be measured in terms of the 
purpose to be achieved by it (see Burt C.J. in 
Federated Clerks' Union of Australia, Industrial 
Union of Workers, WA Branch and Richard 
Warren Gary and Monica Carmel Gary trading as 
R.W. Gary Estates 57 WAIG 585 at 586). Thus if the 
substantial nature of the employment is 
administrative or supervisory and a task done is 
but a step towards those ends, then that differs from 
a situation where the same task done marks the end 
of the job. Or it may be that the substance of the 
work done is a question of degree measured in 
terms of the whole contract. 

To this can be added another comment in relation to 
the specifics here. The objects of flexibility and 
efficiency are bound to be imperatives for an employer 
and are clearly legitimate. There is also the legitimate 
pursuit of a union for maximisation of the opportunity 
for the development of skills and training of the 
employees it represents through the avenues of multi- 
skilling and broadbanding. When the demarcation is 
between the supervisory position where the occupant 
has the authority or wherewithal to decide the exigency 
of a situation and/or to direct and wages positions 
where the occupants do not. then it seems to me that 
those who are in a position to give directives should bear 
other legitimate interest in mind when assessing the 
situation. That is simply to say as Burt C J. said (supra) 
in the end it is a question of balance and a value 
judgment. 

Edwards A. President, took this further in his 
reasoning in Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth and 
Australian Workers' Union, Western Australian 
Branch, Industrial Union of Workers (65 WAIG 1353 at 
1354)— 

... the task of the Commission is to deal with the 
matter the subject of the reference in accordance 
with, inter alia, the substantial merits of justice of 
the case, which in the reolution of a traditional 
demarcation dispute must in my view involve at 
least some weight being attributed to custom and 
practice and the desire of management, at least 
when there is no attack upon the legitimacy of the 
desire. Where the work the subject of the dispute is 
only a modest component of the overall duties of 
those who are competing for it (which in my view is 
a factual finding which if made was more than 
supported by the evidence), the respective 
constitutions of the industrial organisations to 
which they belong can only be one of a number of 
useful aids in the determination and they will 
generally not be depositive. 
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Other than the position of the liaison officer at West 
Kalgoorlie. which is dealt with below, the incidents of 
which the ARU complains cannot be described as 
constituting "major and substantial" in terms of any 
contracts of employment. As such they can be 
construed as no more and no less than a means to 
efficiency. However, should such become a means in 
lieu of the due employment of a competent wages 
employee whose contract of employment includes the 
tasks of piloting and numbertaking then, in my view, 
that would constitute a degree beyond incidental. 

As to the safety problems alleged at Forrestfield, it 
seems to me that that is a question to be dealt with quite 
distinct from the question before the Commission. If a 
particular work practice in certain circumstances is 
unsafe then safety is the issue. If a practice is not unsafe 
then it is a matter for contractual obligations; unless of 
course equity is a factor of account. 

Finally. I note that the custom of a salaried officer 
carrying out the duties of transmission of information 
for the purposes of the respective rail systems 
monitoring of rolling stock and loads and other 
information is long established. This in the context of 
all before me on this leads me to conclude that the 
Commission should not intervene. Of course that does 
not go to rights to constitutional coverage. 

In summary, the claim before the Commission is that 
the ARU has exclusive constitutional and industrial 
coverage of specified tasks. The answer to that is that it 
does not. These reasons encompass findings as to that 
coverage but the claim in the terms as raised is not 
sustained. 

Appearances; Mr R. Horton appeared on behalf of 
the applicant. 

Mr R. Wells appeared on behalf of the Australian 
Railways Union of Workers. West Australian Branch. 

Mr A. Borger appeared on behalf of the West 
Australian Railways Officers' Union. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of Workers, 
West Australian Branch 

and 
West Australian Railways Officers' 

Union intervening 
Nos CR1523 of 1988 and CR1347 of 1988. 

COMMISSIONER S.A. KENNEDY. 
28th day of August 1989. 

Order. 
HAVING heard Mr R. Horton on behalf of the 
applicant and Mr R. Wells on behalf of the Australian 
Railways Union of Workers. West Australian Branch 
and Mr A. Borger on behalf of the West Australian 
Railways Officers' Union, intervening, now therefore I 
the undersigned, pursuant to the powers conferred by 
the Industrial Relations Act 1979, do hereby order and 
declare— 

1. That the claim by the Australian Railways 
Union of Workers, West Australian Branch to 
exclusive constitutional coverage of the 
piloting, numbertaking and the chalking of 
wagons be dismissed. 

2. That the Australian Railways Union of 
Workers. West Australian Branch has 
industrial coverage of employees of the 
Western Australian Government Railways 
Commission whose contracts of employment 
include a requirement to carry out piloting 
and numbertaking duties on a major or 
significant basis. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Brick, Tile and Pottery 

Industrial Union of Australia 
(Union of Workers) Western Australian Branch 

and 
Katanning Brickworks Pty Ltd. 

No. CR655 of 1989. 
COMMISSIONER G.J. MARTIN. 

30th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: I presided over a conference 
of the parties pursuant to section 44 of the Act in Perth 
on the 11th day of August 1989. In relation to a claim 
that an employee who had been stood down for alleged 
lack of work, be allowed back to work without loss and 
with full entitlements secure. That I understood to mean 
with payment for the time "stood down" and without 
any break in the employee's contract of employment for 
all purposes of benefits thereunder. - 

The matter of disagreement was not resolved by 
conciliation and I thereupon concluded the conference 
and proceeded to hear the matter for the purpose of 
making a determination. 

Having heard the submissions and evidence of the 
parties I reserved my decision that day and requested 
that I be provided with a copy of the respondent's time 
and wages record as it related to the employee's service 
with it. 

I received that latter document on the 18th day of 
August and made a copy available to the claimant. The 
question I posed for the hearing and determination of 
the matter of disagreement was as follows:— 

The claimant claims that Mr S.W. Saunders was 
unfairly dismissed by the respondent and seeks his 
reinstatement without loss of earnings and 
continuity of employment. 

The respondent opposes that claim wholly. 
In truth that was not quite the issue before me. The 

claimant's case was that the employee concerned was 
stood down on annual leave entitlements then due and 
has not been permitted to resume employment and that 
he should now be allowed to do so. 

The respondent argued that the employee was given 
one week's notice due to lack of work which he worked 
out on cleaning up work, paid his annual leave moneys 
then due and thus the contract of employment was at an 
end. and his services are no longer required. 

I find the background to the matter of disagreement 
to be as follows — 

The employee was employed by the respondent 
subject to the provisions of the Brick Manufacturing 
Award No. 19 of 1979 as varied (68 WAIG p. 1621). The 
respondent operates a small brickworks which is up 
draught oil fired kiln process and usually employs eight 
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persons in that operation. The employee Mr Saunders 
was employed stacking, packing and strapping bricks 
and associated tasks and commenced employment in 
November 1987. He is 21 years of age and has a 
damaged back, an injury he sustained at work in 
February of this year and which resulted in a 10 week 
absence from work before being finally cleared to 
resume work. The injury still inhibits his working 
ability. Towards the end of March 1989 the respondent's 
grinding machine broke down and i? was decided to 
replace it with a hammer mill. Those events led to a 
period wherein there was no production. That coupled 
with the predicted period before full production could 
be again achieved led the respondent to shed three 
employees. It selected three employees whom it 
considered to be most expendable on work 
performance and Mr Saunders was one of those three. It 
is at this point that the views of the parties diverge. 

It was the employee's evidence that on Friday the 30th 
day of June 1989 he reported for work, he was told there 
was no work as it was too wet and that he would be 
contacted when work was available. The employee 
believed he had been stood down. On that day the 
employee received and signed for $204 being wages for 
the week ending the 30th day of June 1989 and $512 
representing 67.23 hours' annual leave, circa two weeks. 
(Exhibit 3 and extract from time and wages record.) . 

The employee presented himself for work on the 24th 
and 31st days of July 1989 to be told each time there was 
no work and that he would still be stood down until 
work was available. 

The employee also stated that about a v/eek before the 
30th day of June, he b - ' * ■ * told by the respondent's 
manager that he am iiers might have to be 
"retrenched". Anothe ee gave evidence that he 
heard the respondent" nager inform the three 
employees that they w •>-<-1 t to be put off for a couple 
of weeks as there » > r . >t be enough work for 
everybody until the new hammer mill was installed. He 
also thought that the manager told Mr Saunders about a 
week earlier that he would be finishing up in a week or 
so. 

On the 31st day of July 1989 on finding out that Mr 
Saunders had not been taken on for work and being 
asked to "train" new female employees in his work this 
employee went on strike and made his views and 
reasons for doing so known to the respondent (Exhibit 
2). 

The respondent's evidence was that decision 
having been taken that there was not suf. /ork for 
all ofits eight employees and that three i - Aed, he 
selected three employees on work perfo o be so 
shed and on Friday the 23rd day of June 1 > ^ told the 
three employees that they would not be re red after 
the next Friday and he was accordingly giving them a 
week's notice as there was not sufficient work. 

During the following week the employees were 
engaged upon clean up type of work. 

On the 21st day of July 1989 at the request of Mr 
Saunders mother the manager completed an 
"Employment Separation Certificate" issued by the 
Commonwealth Department of Social Security 
indicating that the employee's employment was 

"Terminated due to shortage of work. 
The manager further told me that if there is a vacancy 

at the brickworks in the future and the employee was an 
applicant he would select the best person for the job on 
merit. 

Having observed and listened to the persons giving 
evidence I am of the view that each recited the relevant 
sequence of events, as he believed it occurred. Mr 
Saunders believed that he had been stood down until 
work was available as did Mr Brisco. The respondent's 

manager believed he had terminated the contracts of 
employment of Mr Saunders and two other employees 
due to a shortage of work. The anomaly which arises 
from the latter evidence is the reference in Exhibit 2 to 
one of those latter persons being re-employed a few days 
after the termination. However the circumstances of 
that reference were not tested in the parties' evidence 
before me. 

On the balance of probabilities I find that the 
respondent did terminate Mr Saunders' contract of 
employment due to a shortage of work and that there is 
no substance to the allegation that such action was 
unfair. 

1 will thus make no Order in favour of Mr Saunders 
nor will I suggest that he be given the opportunity to take 
up the next vacancy which occurs when the 
respondent's opemtions get back into full gear because I 
believe the r Saunders' back disability would render 
such a sir n hazardous to him. 

In all c , circumstances 1 determine all claims 
arising in this matter by an Order of dismissal. 

Appearances: Mr I.R. Bainbridge on beh alf of the 
claimant. 

Mr B.D. Williams on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Brick, Tile and Pottery 

Industrial Union of Australia 
(Union of Workers) Western Australian Branch 

and 
Katanning Brickworks Pty Ltd. 

No. CR655 of 1989. 
COMMISSIONER G J. MARTIN. 

30th day of August 1989. 

Order. 
HAVING heard Mr J.R. Bainbridge on behalf of the 
claimant and Mr B.D. Williams on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on It under the Industrial Relations Act 1979 
hereby orders — 

That all the claims herein be dismissed. 

(Sgd.) GJ. MARTIN, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Hamersley Iron Pty Limited 
and 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. CR31 of 1989. 
IRON ORE PRODUCTION AND PROCESSING 

(HAMERSLEY IRON PTY LIMITED) 
AWARD No. A20 of 1987. 

Enginemen Iron Ore Mining 
COMMISSIONER S.A. KENNEDY. 

13th day of April 1989. 

Claim of restrictive work practice — award rights — 
history of negotiations — agreement — safety — 
declaration. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 44 of the Industrial Relations Act 
1979 over an issue between Hamersley Iron Pty Limited 
(hereinafter the Company) and the Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch (hereinafter the Union). 
The issue between the parties, not being settled at a 
conference before the Commission as constituted, was 
referred for hearing and determination. The Schedule 
attached to the Memorandum of Matters in Dispute is 
in the following terms: 

The applicant Company and the respondent 
Union are in dispute over the issue of coupling up 
engines alone. 

The applicant Company claims that the 
respondent Union is seeking to impose a restrictive 
work practice on the Company and it seeks orders 
from the Commission that — 

1. The respondent Union withdraw its 
Hardhat notice dated 14 April 1989 and 
titled "Coupling Up Alone". 

2. Rail Employees of the applicant 
Company carry out work within 
competence as directed, and specifically 
coupling up. 

The respondent Union denies the claim and 
opposes any such orders issuing. 

The notice complained of is a Union notice to its 
members in the rail operations. It is dated the 14th day 
of April 1988 and carries the authorisation of the 
Unions' State Secretary. It is headed "Coupling Up 
Alone" and is in the following terms. 

It has come to notice that some members 
(Enginemen) are coupling locomotives to rolling 
stock alone without the assistance of an off sider or 
a yardman for the sake of convenience or 
unavailability of yardmen. 

Whether you are asked to do so by a Supervisor 
or are doing so to save time, this highly dangerous 
practice should cease. 

Coupling up alone in isolated circumstances 
leads to complacency which then puts others atrisk 
during directed shunt movements. 

Any problems that may occur due to instruction 
from Supervisors should be promptly notified to 
your convenor and/or state office. 

(Exhibit C2.) 
The Company submitted that as a result the Union 

was imposing a restrictive work practice on the 
Company. 

The history of this matter appears to be as follows: 
In August 1987 this Union, and others, reached 

agreement on the terms and conditions to apply in a 
new Award. The Award was ratified and came into 
effect shortly after. It can be described as the 
culmination of a long process of negotiation resulting 
in extensive changes, including broadbanding of 
classifications. In the rail operations it involved 
changing from crews of two enginemen and a yardman 
on roster to crews of an engineman and a yardman on 
roster. 

On the 17th day of September a memorandum 
(Exhibit Cl) was produced by the superintendent of 
mainline rail operations for supervisors. It is agreed 
that its contents became widely known. The subject of 
the memorandum is described on it as "One Man 
Locomotive Operation — Parker Point". 

Parker Point is part of the Dampier operations. Its 
contents describe certain practices and, specifically, 
"Running Around Trains", which concerns shunting, 
"Empty Car Line" and "Coupling Locomotive to 
Train". 

In the light of the evidence described in the foregoing, 
it must be presumed that the description of work so far 
as running around trains is concerned must involve 
more than one employee. The work practice for empty 
car line is specified in the memorandum as involving 
more than one person. "Coupling locomotive to train" 
is described as follows: 

Normally locomotives will be coupled to trains 
in Parker Point by the Yardman who will also 
remove the rail light and disc. 

An engineman and convener of the Union. Mr Paul 
Bates, gave evidence that the Union did not take issue 
with this memorandum at that time or subsequently. 
According to him there were two reasons for this. First, 
so far as coupling of locomotives was concerned the 
memorandum specified more than one employee on 
that job as the norm. Second, because of the availability 
of a significant number of employees who were at the 
time in the process of taking the redundancy package 
and as a consequence to approximately the end of 
March 1988, were available to be deployed in the 
Dampier operations, there was no problem in 
practice. 

It appears that on the 6th day of April 1988 a meeting 
took place between the Union and Company. The issue 
of coupling up alone was raised at it. The Company says 
that this question was limited to propelling movements. 
The Union does not dispute this and in the light of 
Bates' evidence that the Union was at about that time 
concerned at two reports of supervisors directing 
employees to couple up alone when propelling was 
involved and raised its concern, I have concluded that it 
was probable that it was only this work practice that was 
explicitly discussed. In the event it is clear that senior 
management then reiterated that, in the case of a 
propelling movement, coupling up was not to be carried 
out alone and would not be tolerated. It must be 
presumed that this means that a direction to so work 
would be regarded as much a breach of the Railway 
Operating Rules and Regulations as the actual carrying 
out of any such work in breach. But in any event it 
appears that the specific instances of which the Union 
complained were not taken any further and that the 
parties simply reaffirmed the agreed position so far as 
propelling movements are concerned. 

On the 14th day of April 1989 the Union notice was 
posted. 

The Company took this up in a letter dated 24 April 
1988 addressed to the State Secretary of the Union from 
the Manager ofRailway Operations, Mr G. Murdoch. It 
states inter alia: 



... We are now in the position that an employee 
may refuse duty on the basis of the "Hardhat" and 
we will have no alternative but to stop the 
employee's pay until such time as the employee is 
prepared to perform the work in question. 

As I said to you in Perth on the 18th, I am not 
seeking to create situations but, actions of the 
above kind do not augur well for a peaceful 
environment. 

I am bitterly disappointed that this is the 
outcome of a matter that was not an issue between 
us and seek that you arrange the withdrawal of the 
"Hardhat" circular and advise members of your 
union to work within the provisions of the award 
and Railway Operating Rules and Regulations. 

(Exhibit C3.) 
The notice remains posted at Paraburdoo and 

Dampier to this point. 
In the intervening period it appears that the 

Company raised the prospect of the removal of the 
notice a number of times with Union officials before 
applying for a compulsory conference in November 
last. This conference, which was before the 
Commission as constituted, adjourned to allow time for 
Union representatives to meet with members at 
Dampier and at Paraburdoo. The result of those 
meetings was a rejection of the Company's claim for a 
removal of the notice and, as a consequence, the 
Company sought this referral. 

What-the Company seeks from the Commission is an 
order that the Union remove the notice and that it 
reaffirm the general principle of the Iron Ore 
Production and Processing (Hamersley Iron Pty 
Limited) Award 1987 that employees may be required to 
work as directed subject to competency and regulatory 
requirements. 

As should be clear from the foregoiong outline of the 
history of this matter, it has been a long time in the 
coming to the arbitration phase. An examination of 
what is before the Commission now makes it clear that 
the length of time itself and other factors have 
contributed to a clouding (or further clouding) of what 
may now be described as the prime issue. 

The following is to establish clearly, on the basis of 
what is before me, what that is. 

A number of work practices were canvassed in 
evidence before the Commission. These concerned the 
following: coupling up in a propelling movement; 
coupling up in a pushing movement; and shunting. 

As to this last the Company did submit that a single 
person shunt movement could be appropriately and 
safely performed in its rail operations. However its 
witness gave evidence that it was the practice, without 
exception, to have two persons involved in shunt 
movements and that it was appropriate to do so. The 
Union agrees with this. Therefore this work practice is 
not an issue. 

Nor is the practice of having two persons involved in 
coupling up when a propelling (reversing) movement is 
involved an issue insofar as both the Union and the rail 
management agree, without any qualification, that this 
is a two person operation and to have it carried out by a 
person acting alone would contravene the Railway 
Operating Rules and Regulations. But, as indicated in 
the foregoing, while the manner of appropriately 
carrying out this movement is not an issue, the Union 
claims that two incidents involving propelling 
movements were relevant to the posting of the notice. 

•This is dealt with subsequently. 
The dispute may be narrowed down to coupling up 

when the movement involves driving an engine forward 
"running into". The Company claims that this is a safe 
practice; is within the Railway Operating Rules and 

Regulations; is within the competence of those who 
may be directed to so work; has obvious advantages so 
far as flexibility is concerned; that the Company is 
within its rights in directing the employees concerned to 
so work; that employees have always worked in this 
manner on the mine sites albeit in a de facto manner; 
that this was the principle reason why at the last award 
negotiations that that work practice, by agreement 
between the parties, was introduced at Dampier and in 
the context of an agreement that enginemen would do 
the full range of yardmen's duties; and that the Union 
was now reneging on those agreements. 

Evidence was given on behalf of the Company by a 
locomotive crew supervisor at the seven mile yard in the 
Dampier operations since October 1987, Mr Barry 
Coombe. Prior to July 1986 Coombe had been 
employed for a number of years as a locomotive driver 
based at Tom Price. 

Coombe's evidence in chief largely went to the 
following: the mechanics involved in coupling up alone 
(exclusive of in a propelling movement of course); the 
practice at Dampier in terms of numbers when he took 
up his post there; his opinion that it would be more 
common for the Company to require coupling up alone 
at the mine sites than at Dampier but that on occasions 
when a yardman or another person is not available 
there would be a requirement for coupling up alone to 
be undertaken there; and that in his opinion that was a 
safe manoeuvre. Coombe also gave evidence that 
shunting required two persons to be involved and was 
carried out that way. So far as Tom Price and 
Paraburdoo are concerned his evidence is limited to his 
direct knowledge of what occurred there prior to the 
implementation of the new Award. That evidence is that 
enginemen had commonly coupled up alone. 

It is clear from Mr Keegan's submissions that the 
posting of the notice, though not its wording, was 
initiated by him and motivated by a desire to avoid any 
possibility of criticism of yardmen for not being 
available to carry out duties on account of being 
ensconced in the crib room; these being criticisms 
which had been particularly levelled at members 
engaged by another employer in the iron ore industry. It 
is also clear from the evidence that so far as Bates was 
concerned, he having drawn up the notice, it was 
opportune to reflect in it the position of the Union in the 
context of the incidents which it claims involved 
supervisors directing employees to carry out coupling 
alone in propelling movements and threatening the 
same with dismissal in the event of failing to carry out 
the direction. 

But, in any event, the Union claims that there was 
never any agreement between it and the Company that 
coupling up alone could apply; that the Union believes 
that it is an unsafe practice; that the membership is 
convinced that the Company has chosen to pursue the 
matter at this point as a prelude to arguing for a further 
reduction in the number of yardmen; and that there has 
been no actual problem regarding time delay or 
anything else raised by the Company. 

Mr Keegan told the Commission that the specific 
grievances of its members revolved around the one man 
operations of locomotives during all car dumping 
operations at Point Parker. 

Evidence also was given on behalf of the Union by Mr 
John McGorrey, Union convener at Paraburdoo. 
McGorrey's evidence was to the effect that all 
enginemen and yardmen at the rail depot there are 
opposed to coupling up without assistance. Bates' 
evidence, other than as already indicated so far as 
negotiations and discussions are concerned, went to his 
experience working as an engineman based at Dampier 
and to what he believed was the Company's "hidden 
agenda" to force the issue now to justify further 
reductions in the numbers of yardmen. 
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A significant part of the Union's argument went to 
safety but the evidence on this point was confined to the 
Dampier operations and was effectively limited to 
opinion as to what was "less unsafe" in various 
circumstances. There is nothing before me which 
establishes that coupling up alone is of itself unsafe. But 
that is not to say that it is always safe. In this respect I 
note that there are safety procedures incorporated in the 
Award which could be availed of by an employee who 
considers himself or herself to be in or facing unsafe 
work circumstances. 

An examination of the Award establishes that there is 
no obstacle within it to the Company directing its 
employees to couple up alone when a pushing 
movement is involved. 

What is the crux of this dispute is whether an 
agreement on work practices is being broken. 

Having examined what is before me I have concluded 
that the practices at Tom Price and Paraburdoo prior to 
the implementation of the 1987 Award probably 
included coupling up alone on a regular basis. That 
being so there is nothing which establishes that the 
Commission should intervene. 

The evidence is that this situation was not paralleled 
at Dampier and that coupling up alone was not a 
practice there. The evidence is that the parties there 
agreed to a driver only rail operation with locomotive 
enginemen being capable of carrying out the full range 
of yardmen's duties. 

The Company says this includes enginemen 
coupling up alone. The Union says it does not. 

There is nothing in the transcript of the parties' 
negotiations for the Award which establishes the limit 
of the arrangements arrived at between the parties so far 
as work practices are concerned. The Company 
promotes its own memorandum as evidence that its 
version of the arrangements is the fact. I don't accept 
that the document goes as far as the Company would 
have it. However I also note that in its terms so far as 
coupling up is concerned the memorandum sets out as 
"normal" that such work at Point Parker will be done by 
a yardman. The corollary of that must be that it is the 
Company's view that it would be abnormal (or rare) for 
that work to be done by any employee other than a 
yardman. On this basis it seems reasonable to me that 
employees could draw the conclusion that it would only 
be in exceptional circumstances that other than a 
yardman would do that work. The test of exceptional 
would have to be on facts at the time. 

But in conclusion it must be said that there is nothing 
in the Award which fetters the right of the Company to 
direct its employees to do the work in question in the 
manner it proposes. And I reiterate that there is not 
anything before me which establishes that the practice 
per se is unsafe. 

As to the Union notice I make the following 
observations. First, while it is couched in the terms of an 
opinionas to what should happen and not as a direction 
— and in that sense is not at all objectionable — it is in 
effect being interpreted on site as the latter. Second, in 
that it encompasses coupling up while propelling it is 
entirely accurate. But third, there is no warrant 
established before the Commission for it to encompass 
coupling up alone when the movement involves 
"running on to". 

As far as it is or is capable of being interpreted as a 
direction and is applied in a manner contrary to the 
findings in these reasons then each employee who so 
acts may be at risk. The notice is not capable of 
legitimising such actions. It should be removed from 
notice boards. The Order which issues in this matter 
will reflect that conclusion. I will not take that further 
though I observe that the same notice or words to that 
effect in another form, should such reappear or appear. 
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would no doubt have the same lack of status as to rights 
should it be interpreted in a manner contrary to the 
foregoing findings while the existing circumstances 
remain. 

Should the parties agree that the Order should 
include a declaration of the work practices contained in 
these reasons I am prepared to entertain such joint 
request for an amendment to the Minutes. 

Finally, I note that while the Company seeks a 
declaration of its rights so far as directions to its 
employees are concerned it seems to me that in this 
matter it is enough to observe that the respective rights 
and obligations are expressed, by agreement, in the 
Award. A declaration of the same, unless it is for the 
purposes of an interpretation as provided for in the Act. 
does not change that situation. It can serve no more or 
less as a reminder. 

In my opinion the reasons in this matter deal with the 
question of rights so far as it was in issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Hamersley Iron Pty Limited 
and 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. CR31 of 1989. 
IRON ORE PRODUCTION AND PROCESSING 

(HAMERSLEY IRON PTY LIMITED) 
AWARD 1987. 

Enginemen Iron Ore 
COMMISSIONER S.A. KENNEDY. 

26th day of May 1989. 

Order. 
HAVING heard Mr A. Cameron on behalf of the 
Applicant and Mr R. Keegan on behalf of the 
Respondent, now therefore I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 
1979 do hereby order 

That the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch withdraw the Hardhat notice dated 14 
April 1989 and titled "Coupling Up Alone". 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
James Watt (Electrical) Pty Ltd 

and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch) and Another 
No. CR103(a) of 1989. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD No. R22 of 1978. 

METAL TRADES (GENERAL) AWARD No. 13 
of 1965. 

COMMISSIONER J.F. GREGOR. 
17th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 15 February a conference 
pursuant to section 44 of the Industrial Relations Act 
1979 took place before the Commission constituted by 
Commissioner O.K. Salmon in Karratha. At the 
conclusion of the conference the dispute between the 
parties had not been resolved and the matter was 
referred for hearing and determination. The dispute is 
delineated in the Schedule attached to the 
Memorandum prepared by the Commissioner in the 
following terms:— 

At a conference in Karratha on 15 February 1989 
the following question remains in dispute between 
the parties and is referred pursuant to section 44(9) 
of the Act; 

In all of the circumstances of the dispute 
concerning the use of time clocks by employees of 
the contractor, was the contractor right or wrong to 
consider the employees were on strike by reason 
of: 

(i) a refusal to clock-on before work; 
(ii) not being prepared to go to work. 

When the matter proceeded to hearing in Karratha 
on 5 April 1989 the union, by agreement, became the 
Applicant. During his submissions Mr Hunt, the 
advocate for the Union, indicated to the Commission 
that the relief sought was a Declaration as to the answer 
posed in the above schedule together with an Order for 
payment of moneys to the workers to the extent of all 
outstanding entitlements lost during the days in 
question. 

The facts in this matter are agreed between the parties 
and set out in detail in the submissions of Mr Hunt, 
however, briefly they are as follows. A dispute arose over 
the amount of payment involved in the pay period 
ending? February 1989. It was found by the workers that 
money had been docked from their pay in 
circumstances which they felt it should not have been. 
This incident followed a series of notices which had 
been given to the union representatives by the company 
indicating there was a problem with time keeping. This 
complaint was reinforced by the issue of documents on 
notice boards and through pay packets alluding to the 
same problem. However, it appears that during this 
particular pay period there was a mistake made when a 
whole section of the workforce was docked paybecause 
a time clock had failed. This failure affected not only 
some workers who were alleged to have clocked off early 
but, additionally, a whole section of the workforce who 
had been designated to use that clock also had their pay 
deducted. The extent of the clock error was three 
minutes but the stoppage of pay was a deduction of six 
minutes pay. This was later explained during the 
hearing to arise from the fact that the type of software 

used in the computer calculation of the pays only 
deducts in one tenths of an hour. Further, there was the 
deduction of another allowance. 

These events caused the workforce to withdraw their 
labour until Friday, 10 February when a proposition 
was put to them by the Company that payment for the 
error would be adjusted. 

The workers accepted the payment and returned to 
work on 11 February, but they placed a restriction on the 
use of the time clocks. This was contrary to the 
arrangement which had been made between the 
employer and the union representatives. However, not- 
withstanding this the workers returned to work and they 
continued to work on Saturday morning (11 February) 
for a time which is, apparently, designated to be part of 
the normal working hours for the project. During this 
period the company had approached the on-site union 
official, the shop steward, Mr Turpin, and enquired of 
him why the workers were refusing to use the time 
clocks. They requested that MrTurpin hold a meeting of 
the workers to verify the situation and he did so. He 
eventually reported to the company that the workers 
would not use the time clocks because they believed the 
company abused the system. There were further 
attempts to have Mr Turpin convince the workforce to 
change its mind and for him to contact an official of the 
union. All these efforts were to no avail and the 
company therefore decided that as the workers were 
refusing to clock-on, they had imposed bans and 
limitations and therefore it, in accordance with an 
agreement known as the North West Shelf Gas Project 
1987 Site Construction Industrial Agreement, Burrup 
Peninsula WA and in particular Clause 4.1.2 — 
Working of Overtime, paragraph 6; withdrew scheduled 
overtime. In fact, at approximately 10.15 a.m., it told the 
workforce, through the shop stewards, that there was no 
further work available. The workforce then left the site 
but returned for normal duties at the next designated 
start time which was Monday, 13 February 1989. 

Apparently the workforce then proceeded onto the 
job, indicating that they were ready, willing and 
available to work. At the designated start time of 6.15 
a.m. they were located at their workplace but the 
majority of them were unable to commence duties 
because there was no staff on site. The staffhad access to 
site lock-up boxes and apart from those boxes which 
could be unlocked for them by leading hands, workers 
were otherwise unable to obtain access to their tools. 
This situation continued for approximately an hour 
whereafter the workforce was approached by staff 
members of the company and were either handed, or 
read, a document which was given in evidence as 
Exhibit HI. That document is important for what needs 
to be decided in this dispute and is reproduced in full 
hereafter:— 

"We are instructing you to clock-on and go to 
work". If reply no — for whatever reason ... 

"I am giving you a lawful instruction to clock-on 
and go to work or you are required to leave site 
immediately as you are considered to be on 
strike". 

Upon refusal — names to be taken. 
(Exhibit HI) 

The nett effect of the issue of this document was that 
the workers then were asked to leave site. 

They did so and on that same day there was a 
conference in the Industrial Relations Commission 
before the Deputy Registrar, who after hearing the 
parties suggested that a mass meeting be held on 
Tuesday, and as the matter was to proceed before 
Commissioner Salmon there should be a return to work 
under normal circumstances. The meeting took place 
on Tuesday morning and the workforce attended for 
work but their officials and representatives advised 
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management that although they were ready, willing and 
available for work they were not prepared to use the 
time clocks. The same events which had occurred on 
Monday were repeated on Tuesday and the result was 
that the workers were again ordered from the site. On 
that afternoon the matter came on before 
Commissioner Salmon who made certain suggestions 
which, whilst not acceptable to the parties, in the final 
analysis led to commencement of work on Wednesday 
morning. Work has continued until the hearing of these 
matters. 

The submissions of Mr Hunt suggest that the union 
believed the employer, by his actions of wrongfully 
deducting payments from the employees, created 
sufficient reason for them to take the action that they 
did; especially when the question of time keeping was 
an issue during the Second Tier negotiations when 
certain arrangements in that regard had been agreed 
between the parties, those arrangements being that the 
workers would clock-on in their own time then walk to 
the place where they would commence duty. They 
would commence to be paid from 6.15 a.m., that being 
the time they were at the place of duty. At the endof work 
for the day, workers would leave the work site prior to 
the end of the day so that the paid working day would 
end when they passed through the construction gates. 
This means that the workers walk in their own time in 
the morning and in the afternoon they walk in the 
employer's time, those arrangements being consistent 
with the procedures described in the Burrup Site 
Construction Agreement and specified in paragraph 
4.13 — Time Keeping, particularly in the paragraph 
dealing with commencement and finish practice. The 
essence of those arrangements, according to Mr Hunt, 
are that there are two methods of time keeping for the 
workforce. One, because of the size of the site, requires a 
worker who does not have a time clock system at his crib 
hut to be available to commence at the normal 
commencement time at his workplace. The second, 
where time clocks are provided, requires that a worker 
will have clocked on prior to his normal 
commencement time. When applying these 
requirements to the facts under review it is the union's 
submission that the employees were in fact on the job 
on the days in question, that is, Saturday 11, Monday 13 
and Tuesday 14 February and that they were ready, 
willing and available to work on tasks allocated to them 
during their normal working hours on those days. In 
support of this contention it is suggested that it was 
obvious that on Saturday 11 February the employer did 
not consider the employees to be on strike, it just simply 
cancelled the rest of the shift relying on the overtime 
provisions in the Burrup Site Construction Agreement, 
The union has no quarrel with such an action, a penalty 
is provided in the circumstances and the penalty was 
applied, as indeed was the penalty which provided for a 
diminution of the payment of the employees' allowance 
to which he is similarly entitled under that agreement 
by Clause 3.8 — Special Conditions of Employment 
Payment which provides:— 

If industrial action occurs after following the 
provisions of the Project Disputes Procedure the 
payment will be forfeited at the rate of $2.13 per 
hour. 

In further support of the union's contentions it was 
submitted, and not disputed, that the company did not 
provide any supervision to unlock the site tool boxes 
and therefore the majority of the workforce were unable 
to commence work as normal on the days in question. 
There were some workers who did have access to the 
tools through their leading hands and who did 
commence work, but the majority did not. Further, the 
company did not send the staff onto the job until an 
hour had passed, some time between 7.00 and 7.15 on 
Monday morning. The company even then did not 

open the tool boxes and instead produced to employees 
the document presented to the Commission in Exhibit 
HI. The workforce refused to clock-on, the company 
insisted they were on strike and required them to leave 
the site. Mr Hunt suggested that if the workers were 
guilty of anything they were guilty of a misdemeanour 
in that they refused to do duties outside the normal 
hours. That is, refusing to clock-on. At worst they may 
have been guilty of misconduct, but if they were, 
remedies were available to the employer. The truth of 
the matter was the workers did not refuse to go to work, 
they refused to clock-on in their own time. The 
employer never tested whether the workforce was ready, 
willing and available for work because he wrongfully 
put a pre-requisite on them, that is, to clock-on. He then 
decided to regard them to be on strike because they 
refused to clock-on. Mr Hunt suggested that type of 
thinking was passing strange; to assume there to be a 
strike when in fact the workforce had turned up to work 
and were trying to undertake their normal duties. They 
certainly were not involved in any collective refusal to 
work. A strike given the normal understanding of the 
word, that is. "a collective refusal by employees usually 
organised by a union to perform work" just did not 
occur. The reality was that there was no collective 
refusal to perform work, the workers did not cease work 
of their own volition, but at the direction of the 
employer who considered individuals to be on strike 
after asking them, supposedly one at a time, to clock-on. 
The upshot was that if there is a dispute, it is a dispute 
over time keeping and it should have been processed 
through the disputes procedure of the Burrup 
Construction Agreement but for whatever reason, it was 
not. However, the sequence of events then led to a 
situation which, in the eyes of the union, amounted to a 
lock-out. In specific response to the questions posed in 
the referred Schedule, Mr Hunt suggested that insofar 
as part one of the question was concerned, the union 
could not see that a person could be considered to be on 
strike when in fact he was asked to carry out something 
outside his normal hours, although it is acknowledged 
that there is a requirement to be on the job ready, willing 
and available to commence work at the nominated 
designated start time. Secondly insofar as not being 
prepared to work, the contrary was the fact. All of the 
employees were on the site ready, willing and available 
to work but were restricted from doing so, firstly they 
were unable to get their tools because the boxes had not 
been unlocked at the instruction of the employer; 
secondly there was a lack of supervision and thirdly 
because the company insisted they were on strike and 
required them to leave the site. 

The submissions of Mr Hunt were supported by 
evidence called from Mr P.G. Lowry and Mr V.A. 
Turpin. 

The response from Mr Dodgson, who appeared for 
the Respondent was succinctly put. He accepted the 
facts as described by Mr Hunt as properly relating the 
sequence of events. He contended that the fundamental 
question is whether the men reported to work as normal 
and were ready, willing and available to work as 
directed. He suggested that if the answer to those 
questions was no, then the claim for payment should be 
rejected. The evidence, according to him, was that the 
men, individually and collectively, were not prepared to 
work in accordance with the conditions of employment 
but there was also a clear refusal to carry out a lawful 
and reasonable direction of the employer. This was 
because it has to be accepted that the clocking on 
procedure, which has existed for some 19 months, is a 
requirement of the contract of service, it was not 
performed by each worker on the days in question and 
therefore the employer had a basis on which to proceed 
to take the actions that he did. 
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Mr Dodgson then referred the Commission to 
various cases which deal with time keeping using clocks 
and the right to deduct pay if no work is done. He 
supported his case by calling evidence from Mr B. 
Whiterod. Without reciting that evidence I can say that 
in substance it confirms the events which are outlined 
in the summaries above. The nub of the case for the 
Respondent is, however, that to grant the claim' would 
set aside the position in respect of custom and practice, 
the conditions of employment and the fundamental 
principle of no work as directed, no pay. It is, however, 
this final principle which underpins the whole of the 
Respondent's opposition to the claim. 

This being so I have given attention to the case law 
cited by Mr Dodgson, in particular the Decision of the 
Full Bench in Hospital Salaried Officers' Association 
of Western Australia (Union of Workers), Appellant 
and the Board of Management, Royal Perth Hospital, 
Respondent Decision 23 December 1982 (1982 63 
WAIG 11) in which there was detailed analysis by the 
President of the Decision of the Australian Federal 
Court in Gapes v. Commercial Bank of Australia Ltd 
(41 FLR 27). I note that at the conclusion of the analysis 
His Honour noted:— 

Gapes' case is, as usual, to be treated as it was in 
fact, a case concerned with its own particular facts. 
That is particularly so because the relevant Award 
contained a particular provision which expressly 
set out the occasions and the manner of deducting 
payment from salary due, and furthermore the 
employment situation continued with the 
knowledge of the employer. 

From this decision I was led to the writing of G.J. 
McGarry in the Australian Law Journal, Volume 57 at 
page 378 and following where in my respectful view the 
relevant dicta is drawn together in a concise way. In the 
conclusion to his article, Mr McGarry notes:— 

The normal implication in a contract of employ- 
ment is that the employee must actually perform 
duties asked of him to be entitled to his wages, 
provided that the duties asked are within the scope 
of the contract of employment and provided they 
are lawful. It is probably not necessary that they 
also be reasonable. Wilful failure to perform duties 
so asked will normally render the employee liable 
to summary dismissal apart from statutory 
constraints in public employment. Even if the 
employer does not exercise this right he will be 

■ entitled to withhold wages for the period during 
which the refusal persists. If the employee's failure 
to perform duties of his position is attributable to 
some wrongful act on the part of the employer he 
will still not be able to recover wages, save in the 
case where the employer thereby breaches a stand- 
down clause in an Award and a statutory right to 
wages is given. 

I leave the case law at this stage to note that the 
Respondent appears to be bound by the terms of the 
Electrical Contracting Industry Award No. R22 of 1978 
which award in Clause 7. — Contract of Service in sub- 
clause (10) paragraphs (a) and (b) provides as 
follows:— 

(10)(a) The employer is entitled to deduct 
payment for any day upon which an employee 
(including an apprentice) cannot be usefully 
employed because of a strike by the industrial 
union of employees party to this award or by any 
other association or union. 

(b) The provisions of paragraph (a) of this 
subclause also apply where an employee cannot be 
usefully employed through any cause which the 
employer could not reasonably have prevented but 
only if, and to the extent that, the employer and the 

Industrial Union of Employees so agree or, in the 
event of disagreement, the Board of Reference so 
determines. 

If it be that there are some members of the Respond- 
ent's workforce who are employed in accordance with 
the Metal Trades (General) Award in Part II — 
Construction in Clause 2. — Contract of Service, 
subclause (8) paragraphs (a) and (b) are identically 
worded to those quoted above from the Electrical 
Contracting Industry Award. 

It is asserted by the Respondent that its workforce was 
on strike during the period for which payment has been 
withdrawn. The Industrial Relations Act 1979 does not 
contain any definition of strike but its predecessor, the 
Industrial Arbitration Act 1912 did. The original 
definition was drawn from the New South Wales Act of 
1908 and was substituted in 1952 with a new definition 
which in section 6 of the 1912-1963 Act described strike 
as, inter alia:— 

A cessation or limitation of work or a refusal to 
work by a worker acting in combination or under a 
common understanding with another worker or 
person. 

It is against the background of the above that I turn 
now to examine the facts in the instant case. My review 
leads me to the following findings. It is apparent that 
there is a contractual provision existing between an 
individual worker and the Respondent concerning the 
need for them to clock-on each morning. However that 
requirement has the character of an administrative 
procedure because the act of clocking on does not 
commence the payment for the day. That in fact occurs 
some 15 minutes later which means that for the purpose 
of paid duty clocking on cannot be considered to be part 
of such duty. It is an appendage to the contract of service 
in a collateral sense, it is a contractual obligation but its 
main function is to assist the administration of the 
contract of service. It, of itself, does not trigger off 
payment. That occurs when work commences at the 
various places on the work site to which a worker has 
walked after he has clocked on. That he is not in paid 
duty is supported by the evidence which suggested that 
individuals, according to their wish take tea or attend to 
other personal arrangements in the meantime. The 
second important finding goes to the question of 
whether it was reasonable for the employer to conclude 
the workers were on strike. When one applies the 
definition from the Industrial Arbitration Act 1912- 
1963, a definition which has acceptance of many years 
standing, it is difficult to conclude that the workers were 
on strike. There was no cessation or limitation of work; 
there was an act probably a breach of a collateral 
contract to clock-on prior to the commencement of 
work, but there was no refusal to work. To the contrary 
there was an attempt by the workforce to obtain work 
from the employer and on a number of the days in 
question some workers were able to commence duties. 
These include those who had access to their tools or 
who had jobs that they could continue without 
additional tools or who were given access by their 
leading hands who happened to have keys for the lock- 
up boxes. The action of the employer as described by 
Exhibit HI in my view attempts to deem the workers to 
be on strike, in fact it is an advice that the employer 
considered them to be on strike. Therefore the assump- 
tion is that having decided the workers were on strike 
the employer exercised what he considered to be his 
rights under the various stand-down provisions of the 
Electrical Contractors Award and/or the Metal Trades 
(General) Part 2 — Construction. That seems to be the 
only logical conclusion which can be reached upon the 
evidence. However, that is a course of conduct which, in 
my view, was not available to the employer. I find that 
the workers concerned were not on strike, they were 
ready, willing and available to work. In accordance with 
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the analysis of the case law by McCarry as appears in 
his writings at 57 AIJ 378 at 388, the workers would be 
able to recover wages. In any event though, it is my view 
that it is not necessary to rely on the no work no pay 
principle to decide whether payment is due because the 
current set of facts as I have described them above can 
be clearly distinguished from any of the cases which 
together form the sub stratum of case law I have referred 
to. It is clear to me that the workers involved are entitled 
to their usual payments on the days in question, those 
payments being prescribed by the Award under which 
they are employed and the terms'of the North West 
Shelf Gas Project 1987 Site Construction Industrial 
Agreement. 

The Commission so determines. A Declaration will 
issue that the workers were not on strike together with 
an Order that they be paid their usual payments for the 
days in question. 

Appearances:— Mr W. Hunt appeared on behalf of 
the Applicant. 

Mr M. Dodgson appeared on behalf of the Respond- 
ents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
lames Watt (Electrical) Pty Ltd 

and 
Electrical Trades Union of Workers of Australia 

(Western .Australian Branch) and Another 
Mo. CR103(a) of 1989. 

COMMISSIONER J.F. GREGOR. 
18th day of August 1989. 

Order. 
HAVING heard MrW. Hunt on behalf of the Applicant 
and Mr M, Dodgson on behalf of the Respondents, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
declares and orders:— 

(1) That in all of the circumstances the 
contractor was wrong to consider the employees 
were on strike. 

(2) That each employee who attended for work 
on any of the day/s of ll, 13 and 14 February 1989, 
as agreed between the employer and unions party 
to this Order, and who has not received payment 
for those day/s that he/she attended in accordance 
with the following shall be entitled to receive those 
payments as are prescribed in either the Electrical 
Contracting Industry Award or the Metal Trades 
(General) Award and together with any entitle- 
ments from the North West Shelf Gas Project 1987 
Site Construction Industrial Agreement in 
accordance with the following: 

Saturday, 11 February 1989: One hour and 
40 minutes at overtime rates. 

Monday, 13 February 1989: Seven and one- 
half hours at ordinary rates; two hours at 
overtime rates. 

Tuesday, 14 February 1988: Seven hours at 
ordinary rates; two hours at overtime rates. 

Providing that the special conditions of 
employment payment is forfeited for the 
weeks ending Saturday, 11 February and 
Saturday, 18 February 1989. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Federated Liquor and Allied Industries 

Employees' Union of Australia, 
Western Australian Branch, 

Union of Workers 
and 

Rangeview Hotel. 
No. CR309 of 1989 

SENIOR COMMISSIONERG.G. HALLIWELL. 
3rd day of August 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to 
the Commission for hearing and determination 
pursuant to section 44 of the Act is as follows: 

The claimant union claims that Mrs Maureen 
Fenn was unfairly terminated by the respondent 
and that she should be reinstated in the position of 
part-time Bar Attendant without loss of 
entitlements. 

The respondent objects to and opposes this 
claim. 

At the outset the Commission notes without 
commenting that the dismissal of Mrs M. Fenn was of a 
summary nature, for misconduct. A Full Bench of the 
Commission in Transport Workers Union of Australia 
and Eastern Goldfields Transport Board Appeal No. 
253 of 1989 unreported 9 June 1989 described the 
position in the case of summary dismissal: 

The evidentiary onus is on the employer to show 
that summary dismissal for misconduct is justified 
[see Parker's case {op. cit.) and the authorities set out 
therein], but the onus is on the employee to show 
that the dismissal was unfair. However, "the 
dismissal" must mean the act of dismissal which 
occurred. Clearly, for example, a dismissal which is 
a summary dismissal might be quite unfair, 
whereas a dismissal by notice under a contract of 
service carrying with it benefits and being a 
different remedy might not. One therefore must 
consider the act of dismissal complained about 
not the effect of an act, because the contract of 
employment is terminated by that precise act, not 
by an alternative act which might have occurred 
but which did not. 

In the present case neither party sought to invoke the 
above cited principle and the hearing of the matter 
proceeded as an unfair dismissal with the applicant 
putting its case and the respondent answering that case. 
In the result the Commission has had all the relevant 
material placed before it. 

The Principles applying to claims of unfair dismissal 
are those set out in the Undercliffe Nursing Home v. 
FMWU (65 WAIG) 385) and they are binding upon the 
Commission as presently constituted. 

Second, the standard of proof before this 
Commission is the civil standard of proof on balance of 
probabilities. In Miller v. Minister of Prisons (1947) 2 
All ER 372 at 373-374 Denning J., as he then was, 
highlighted the difference between the civil and 
criminal standard of proof. He said: 

That degree is well settled. It need not reach 
certainty, but it must carry a high degree of 
probability. Proof beyond reasonable doubt does 
not mean proofbeyond the shadow of a doubt. The 
law would fail to protect the community if it 
admitted fanciful possibilities to deflect the course 
of justice. If the evidence is so strong against a man 
as to leave only a remote possibility in his favour 
which can be dismissed with the sentence "of 
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course it is possible, but not in the least probable", 
the case is proved beyond reasonable doubt, but 
nothing short of that will suffice. 

Denning J. also said: 
That degree is well settled. It must carry a 

reasonable degree of probability, but not so high as 
is required in a criminal case. If the evidence is 
such that the tribunal can say: "We think it more 
probable than not", the burden is discharged, but, 
if the probabilities are equal, it is not. 

The High Court adverted to the distinction in Rejfek 
v. McElroy (1965) 112 CLR 517 at 521: 

But the standard of proof to be applied in a case 
and the relationship between the degree of 
persuasion of the mind according to the balance of 
probabilities and the gravity or otherwise of the fact 
of whose existence the mind is to be persuaded are 
not to be confused. The difference between the 
criminal standard of proof and the civil standard of 
proof is not mere matter of words: it is a matter of 
critical substance. No matter how grave the fact 
which is to be found in a civil case, the mind has 
only to be reasonably satisfied and has not with 
respect to any matter in issue in such a proceeding 
to attain that degree of certainty which is 
indispensable to the support of a conviction upon a 
criminal charge. 

Applying the civil standard of proof to the facts of this 
matter leads to the following findings: 

(1) Mrs Fenn overheard some banter in the 
public bar between Mr B.A. Davis (bar manager) 
and several patrons and incorrectly assumed that a 
remark made by Mr Davis was directed at her and 
responded with words to the effect "just watch that 
sport". 

(2) Twenty minutes, or thereabouts, later Mr 
Davis became concerned and requested Ms Fenn 
to join him in the lounge bar for a discussion. Mr 
Davis' evidence of the events which followed are: 

What did you then say to her? ... I 
said, "Maureen, 1 know — quite sure that 
you'd don't like the position I hold here as bar 
manager and I feel th at you don't like me at all 
as a person and if you can't take a joke, please 
don't join in". 

How did you say that to her? ...Just like I just 
said it then. I'd no other reason to say it any 
other way. 

Did you have any reason to chastise her?... 
None whatsoever. 

Were there further words exchanged 
between you and Mrs Fenn at that stage? .. . 
Unfortunately, for no reason, Maureen went 
into a bit of a frenzy, you know shouting and 
screaming at me something — I was a liar. 
Whether she meant I was a liar for her not 
liking me or something like this — she just 
started shouting and screaming at me. 

What was your response to this approach? 
... I asked Maureen to quieten down. I said, 
"You know, it's not the way to speak to 
somebody", I said, "otherwise I'll have to take 
it as an act of misconduct. 

Is that all you said? ... Exactly. 
In what manner was she directing these 

comments to you? ... She was fairly ropable. 
Was there any physical contact at that stage? 

. . • After I said "I'll use it as an act of 
misconduct", she abused me once again and 
then she struck me. 

How did she strike you?... With a closed fist 
to the side of the face. 

Did she hit you with any force?... Quite a bit 
of force, several times, yes. 

What did you do in response to that?... I put 
my arms up trying to ward her off and I said. 
"Now, quieten down", which she did stop at 
that stage and I said. "Maureen. I'm sorry, I'm 
going to have to dismiss you". 

Did Mrs Fenn only strike only on the face.or 
did she strike you on other parts of the body?... 
No, after I told her she was dismissed she 
called me a bastard and started hitting me 
again to the upper parts of my body. This time 
I turned around to— I was sortofhalfonto the 
front bar. She struck me to the face. My glasses 
went into the front bar. By this time I was at the 
door and she just followed me in, repeatedly 
hitting me. I had my hands in the air trying to 
defend myself. 

(Transcript pp 69-71) 
Mrs Fenn is vague as to the details of the event but 

accepts striking Mr Davis a blow to the side of the head 
which caused his glasses to fall to the floor. Several 
witnesses saw that one blow only but Mr W. Blakely's 
evidence confirms that Mr Davis was struck several 
times around the face and chest. 

A sustained assault by an employee upon a superior 
which was, the Commission finds, without provocation, 
is serious misconduct justifying instant dismissal. That 
is what occurred and the Commission is satisfied on the 
evidence that no unfairness resulted. The claim 
therefore is refused. 

Appearances: Mr E.L. Fry on behalf of the 
applicant. 

Mr SJ. Kenncr on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL, RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Federated Liquor and Allied Industries 

Employees' Union of Australia. 
Western Australian Branch, 

Union of Workers 
and 

Rangeview Hotel. 
No. CR309 of 1989 

SENIOR COMMISSIONER G.G. HALLIWELL. 
3rd day of August 1989. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the applicant 
and Mr SJ. Kenner on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Liquor and Allied Employees' 

Union of Australia, Western Australian Branch, 
Union of Workers 

and 
Red Castle Motel 

No. CR507 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21st day of August 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to 
the Commission for hearing and determination 
pursuant to section 44 of the Act is: 

The claimant union claims that Paul Richard 
Keenan was unfairly dismissed by the respondent 
and that he should be reinstated in his previous 
position as a full-time bar attendant with no loss of 
wages or accrued entitlements. 

The respondent objects to and opposes the 
claim. 

Mr P.R. Keenan was employed as a barman in the 
King Arthur's Table Restaurant of the Red Castle 
Motel. He had commenced employment on 14 October 
1988 and his employment was terminated on Saturday 
evening, 13 May 1989 as an unsatisfactory employee. 

There is not a great deal of conflict in the general 
evidence given except in three areas which are 
discussed later herein. Several issues were raised, they 
being the borrowing of a video tape, leaving a personal 
carry bag in the bar, the collection of guests' laundry 
and stacking of beer into the refrigerator. 

As to the borrowing of the video tape, there was on the 
evidence nothing untoward in Mr Keenan's actions and 
this is confirmed by the evidence of Mr G. Nichele 
(General Manager, Red Castle Motel) who advised Mr 
Keenan apparently in strong terms that he was not to 
borrow the video tapes in future. Mr Nichele then 
treated the matter as at an end and so does the 
Commission. 

Mr Keenan's evidence was to the effect that he had 
been leaving his personal carry bag (which contained 
his working attire) behind the bar for some time and 
was ultimately told by Mr Nichele, on one occasion 
only, not to place the bag behind the bar and from then 
onwards he placed it elsewhere (see transcript p. 8). Mr 
Nichele's evidence is that Mrs Nichele twice asked Mr 
Keenan not to put his bag behind the bar, but he ignored 
her requests. Mr Nichele was advised of this by his wife 
and spoke to Mr Keenan saying "From now on you will 
leave your bag in the hotel downstairs" alternatively Mr 
Keenan could "... leave at reception" (transcript p. 56). 
However, the next day Mr Keenan had still placed the 
bag behind the bar and was told by Mr Nichele "Now 
get the bag and take it away now" (transcript p. 57). 

With respect to the issue of the guests' laundry there is 
variation between Mr Keenan's evidence and that of Mr 
Phillips which goes to the attitude and manner in 
which Mr Keenan ultimately delivered the guests' 
laundry. Having regard to Mrs A. Jensen's evidence as 
to Mr Keenan's attitude and manner the Commission 
prefers Mr Phillip's version of those events. As to 
stacking of beer into the refrigerators and the request to 
Mr Keenan by Mrs A. Jensen for assistance which was 
not forthcoming, the Commission accepts Mrs Jensen's 
evidence of the events and concludes that it shows an 
attitude of non co-operation by Mr Keenan towards a 
fellow employee. On the evidence of Mr Phillips, Mr 
Nichele and particularly that of Mrs A. Jensen, who 
impressed as an honest and caring person, the 
Commission Finds that Mr Keenan did have an attitude 
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problem in that he did not accept lawful instructions at 
all readily, was unco-operative towards his superiors 
and his fellow employees. 

As a result of these findings his termination as an 
unsafisfactory employee was not unfair in all the 
circumstances. The application is accordingly 
refused. 

Appearances: Mr E.L. Fry appeared on behalf of the 
applicant. 

Ms G. Marton appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Liquor and Allied Employees' 

Union of Australia, Western Australian Branch, 
Union of Workers 

and 
Red Castle Motel. 

No. CR507 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21st day of August 1989. 

Order. 
HAVING Heard Mr E.L. Fry on behalf of the applicant 
and Ms G. Marton on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. CR 362 of 1989. 

COMMISSIONER G.L. FIELDING. 
11th day of August 1989. 

Order. 
THERE being no appearance on behalf of the 
applicant and there being no appearance on behalf of 
the respondent, but the applicant having filed a Notice 
of Discontinuance of Application, the Commission 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Parry's Department Store (WA) Pty Ltd 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
No. CR545 of 1989. 

COMMISSIONER O.K. SALMON. 
22nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: The matters referred for 
hearing and determination are contained in the 
schedule as follows. 

The applicant says that in accordance with a verbal 
agreement with the respondent union it paid a second 
tier increase of four per cent on 24 May 1988 to its 
storemen. 

The award was amended with effect from 3 
September 1988 for a second tier general movement 
equivalent to $12.00 and the applicant claims that it 
erroneously paid this increase and thereby paid the 
second tier increase twice. The applicant now seeks to 
absorb part of that $12.00 increase by not passing on the 
increase of $9.00 which had effect from 1 May 1989. 

The respondent denies that the increase paid on 24 
May 1988 was other than an over award payment and 
objects to the absorption of the $9.00 increase. 

•Mrs Bentley and Mr Bullock dealt at some length 
with the nature of the payment made to the storemen 
concerned. Mrs Bentley contended that it was, on the 
balance of probabilities, a four per cent second tier 
payment and for that reason properly able to be 
absorbed by the later wage increase; while Mr Bullock 
contended that it was a straight out over award 
payment. 

In Mr Bullock's submission an over award payment 
should not be absorbed and in that respect he referred 
me to a decision of Macken J. of the New South Wales 
Industrial Commission in re Coachmakers etc Rail 
(State) Award 5 IR 255. 

1 must say at the outset that I accept Mr Bullock's 
understanding of the nature of the payment in question, 
for the simple reason that Mr Bullock was most directly 
associated with the events leading up the wage increase 
being granted. But the matter does not end there. I must 
pay regard to the decision of the Full Bench in Robe 
River Iron Associates v. Construction, Mining and 
Energy Workers' Union of Australia 68 WAIG 2667 (see 
also my own decision at first instance 68 WAIG 1570). 
On the basis of that case the question is not whether the 
payment was an over award payment but was it a 
windfall for the employees concerned? A windfall being 
an unexpected piece of good fortune (MacQuarie). 

The Full Bench upheld an appeal against my 
decision even though I believed that the employees had 
an expectation that what they received over and above 
the award in the form of meal allowances, amounting to 
about $1 800 per annum per employee, could not be 
fairly taken from them. Moreover I invoked the defacto 
Wage Fixing Principles as the basis of my reasoning in 
that decision. 

The de facto principle no longer applies and that fact 
appears to make the case more difficult for Mr Bullock. 
Of that principle the Full Bench said at page 2669 — 

That must we think be taken as a reference to 
standard conditions not a windfall as was the case 
in the present circumstances, yet the 
Commissioner's reasons show that he felt bound to 
apply the test which employers must meet in such a 
case, and to decide whether it was necessary that 
the appellant discontinue payment of the meal 
allowances and whether on balance 
discontinuance was to the advantage of the 
employees concerned. Even though it was accepted 
that those employees had no prescribed 
entitlement to payment of a meal allowance, it was 
the belief that they had which was we observe as a 
genuine belief that led the Commissioner to reach 
the conclusion that the appellant had acted 
unfairly when it decided unilaterally to end 
payment of the meal allowance to them, 
accordingly an order was issued. 

Payment of the meal allowance was not a 
condition of employment but a voluntary 
arrangement and the authority of the Commission 
was not required or necessary to permit the 
appellant to curtail payment of the allowance, 
particularly as the allowance was provided by way 
of mistake. From the employees point of view it 
seems unfair to have such a valuable concession 
snatched away, even though it was over and above 
the conditions to which they were entitled under 10 
of 1979 and are prescribed by virtue of the section 
32 orders. The unfairness is to our minds the real 
ground on which the Commissioner made his 
order, however the real effect of the order was the 
grant the unions claim for the provision of an 
allowance and it was granted other than in 
accordance with the terms provided for in the 
principles. 

On behalf of the applicant, Mrs Bentley dealt with the 
context arising from the operation of the Wage Fixing 
Principles. If I was left to consider the issues in that 
context alone I might be inclined to rule in the 
applicant's favour but my considerations cannot end 
there. 

Each of the employees concerned acting 
independently of the union, and pursuant to section 
29(b)(ii) has a right to claim a benefit in respect of an 
industrial matter that arises under his/her contract of 
service. Clearly it is not an award entitlement that I am 
concerned with but there is no doubt in my mind that it 
is a contractual benefit. Of course I am told that the 
employees concerned ceased their industrial action in 
order that the issues be dealt with by arbitration but I 
am as certain as I can be that the employees were not 
aware of the alternative course available to them. 

This is not to predict the outcome of section 29(b)(ii) 
proceedings but I think it would be wrong for me to 
decide this matter without the employees section 
29(b)(ii) rights being canvassed between the applicant 
and its employees in resolving their dispute. 

My decision is that the matter be dismissed. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Parry's Department Store (WA) Pty Ltd 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
No. CR545 of 1989. 

COMMISSIONER O.K. SALMON. 
22nd day of August 1989. 

Order. 
HAVING heard Mrs P.P.. Bentley on behalf of the 
Applicant and Mr J.W. Bullock on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby makes the following order — 

That Application No. CR545 of 1989 be 
dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

unrcois — 

Application for alteration 

of rules — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 62. 
No. 642 of 1989. 

TREVOR JOHN POPE. Deputy Registrar. 
16th day of August 1989. 

Order. 
HAVING examined the application, there being no 
person desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and 
the regulations made thereunder have been complied 
with, I have this day registered an alteration to rule 6 of 
the registered rules of the applicant organisation. 

T.POPE. 
Deputy Registrar. 

CORRECTIONS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979 

Section 44. — Superannuation. 
Anglican Community School of St. Mark 

and 
The Independent Schools Salaried Officers' 

Association of Western Australia, 
Industrial Union of Workers; 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch and 
The Construction, Mining and Energy 

Workers Union of Australia, 
Western Australian Branch. 

No. C291 of 1988. 
INDEPENDENT SCHOOLS' TEACHERS AWARD 

No. R27 of 1976 as varied. 
THE SCHOOL EMPLOYEES (INDEPENDENT 

DAY AND BOARDING SCHOOLS) AWARD 
No. 7 of 1979 as varied. 

BUILDING TRADES AWARD No. 31 of 1966 
as varied. 

TEACHERS' AIDES (INDEPENDENT SCHOOLS) 
AWARD No. A27 of 1987 as varied. 

Teachers, Teachers' 
Aides, Domestics and 
Maintenance Employees Education 

COMMISSIONER G.J. MARTIN. 
23rd day of March 1988. 

Corrected Order. 
WHEREAS a conference was held between 
representatives of the abovementioned parties in Perth 
on the 23rd day of March 1988 pursuant to section 44 of 
the Industrial Relations Act 1979. on the matter of 
contributions by the applicant employer to a 
superannuation scheme for those of its employees 
eligible to be members of the respondent organisations 
and; whereas the applicant and the respondents agreed 
that there would be such contributions made by the 
applicant. 

Now therefore, I, the undersigned Commissioner of 
the Western Australian Industrial Relations 
Commission, being satisfied that the terms of the 
agreement between the parties comply with the 
Superannuation Principle enunciated by the 
Commission in Court Session on the 25th day of March 
1987 in General Order Matter No. 1195 of 1986, do 
hereby order— 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

This Order shall be known as the Anglican 
Community School of St. Mark Superannuation 
Order. 

2. — Parties Bound by Area of the Order. 
This Order shall be binding on the Anglican 

Community School of St. Mark in respect of employees 
employed by it and who are members of or eligible to be 
members of the organisations listed in Schedule "A" 
annexed hereto. 
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3. — Definitions. 
In this Order, "Fund" means Concept One 

Superannuation Plan which was established and is 
governed by a Trust Deed and Rules dated 23 
September 1986 as amended or such other scheme 
which complies with the Australian Government's 
Operational Standards for Occupational 
Superannuation Fund. 

"Employee" means an employee of theemployerwho 
is employed by the employer and who is a member of or 
eligible to be a member of the organisations listed in 
Schedule "A" annexed hereto. 

"Employer" means the Anglican Community School 
of St. Mark. 

"Ordinary Time Earnings" means the salary, wages 
or other remuneration periodically received by the 
employee in respect of the time worked in ordinary 
hours and shall include shift work penalties in the case 
of the employee being a shift worker, or any other rate 
paid for all purposes of the award to which the 
employee is entitled for ordinary hours of work 
provided that "ordinary time earnings" shall not 
include any payment which is of a similar nature to or is 
paid for the same reasons as, or is paid in lieu of 
payments for overtime, disability payments, vehicle 
allowances, fares or travelling time allowances 
(including payments made or travelling related to 
distant work), commission o bonus. 

"Deed of Adoption" means the deed of adoption 
between Anglican Community School of St. Mark and 
Concept One Pty Ltd. 

"Organisations" means all or any of the 
organisations listed in Schedule "A" annexed hereto. 

4. — Contributions. 
(1) The employer shall, in respect of an employee 

who is a member of the Fund, contribute to the Fund an 
amount equal to three per cent of the ordinary time 
earnings of such employee in accordance with Clause 5. 
—Operative Date of this Order, when and for the period 
in which the employer is obliged, pursuant to the Trust 
Deed as amended or the relevant Deed of Adoption, to 
contribute to the Fund in respect of that employee. 

(2) The employer shall make such contributions 
monthly for pay periods completed in such months, or 
at such other time in such manner as may be agreed in 
writing between the Trustees of the Fund and the 
employer from time to time. 

(3) Notwithstanding the provisions of this clause, 
this Order shall not impose any obligation or liability 
on the employer to contribute to more than one Fund in 
respect of any employee. 

(4) If at any time, after the commencement of this 
Order, the employer becomes bound by an award or 
order of any industrial agreement or by legislation to 
contribute to another superannuation fund in respect of 
an employee then the employer's liability to make 
contributions in respect of that employee pursuant to 
this Order shall be reduced by the amount of the 
contribution the employer is required by the award or 
order or registered or unregistered industrial agreement 
or by legislation to make from the date the employer 
becomes bound to make such contributions. 

5. — Operative Date. 
This Order shall operate from the commencement of 

the first pay period on or after the first day of January 
1988 in accordance with the following provisions: 

(1) 1.5 per cent of the ordinary time earnings from 
the first pay period on or after the 1st day of 
January 1988 and a further. 
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(2) 1.5 per cent of the ordinary time earnings from 
the first pay period on or after the 1st day of 
January 1989 and shall continue thereafter for 
a period of two years. 

Schedule "A" 
The Independent Schools Salaried Officers 

Association of Western Australia, Industrial Union of 
Workers. 

The Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, WA 
Branch. 

The Construction, Mining and Energy Workers 
Union of Australia, Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Brick, Tile and Pottery 
Industrial Union of Australia 

(Union of Workers) 
Western Australian Branch 

and 
Midland Brick and Others. 

No. 1253 of 1989. 
BRICK MANUFACTURING AWARD 

No. 19 of 1979. 
Various Brick Manufacturing 

COMMISSIONER A.R. BEECH. 
16th day of August 1989. 

Correction Order. 
WHEREAS an error occurred in the drafting of the 
above Order dated the 23rd day of June 1989, published 
in the Western Australian Industrial Gazette issued on the 
26th day of July 1989, volume 69 — Part 2. Sub-Part 1 at 
page 2052, the following correction is made. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
Clause 11. — Wages: Delete subclause (2) of this 

clause and insert in lieu thereof the following: 
(2) Junior Workers (under 19 years of age per 

cent of all other rates) 
% 

(a) Under 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 90 

(b) Junior Employees who are responsible for 
operating or production purposes shall be 
paid adult rate whilst engaged on adult duties 
as per classification. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. — Superannuation. 

The. Catholic Education Commission of 
Western Australia 

and 
The Independent Schools Salaried Officers' 

Association of Western Australia, 
Industrial Union of Workers; 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch and 
The Royal Australian Nursing Federation, 

Industrial Union of Workers, Perth. 
No. C911 of 1988. 

INDEPENDENT SCHOOLS' TEACHERS AWARD 
No. 27 of 1976 as varied. 

SCHOOL EMPLOYEES (INDEPENDENT 
DAY AND BOARDING SCHOOLS) 

AWARD No. 7 of 1979 as varied. 

NURSES (INDEPENDENT SCHOOLS) AWARD 
No. 21B of 1962 as varied. 

TEACHERS' AIDES (INDEPENDENT SCHOOLS) 
AWARD No. A27 of 1987 as varied. 

Domestics, Nurses and Teachers 
and Teachers' Aides Education 

COMMISSIONER G.J. MARTIN. 
15 th day of July 1988. 

Corrected Order. 
WHEREAS a conference was held between 
representatives of the abovementioned parties in Perth 
on the 15th day ofJuly 1988 pursuant to section 44 of the 
Industrial Relations Act 1979, on the matter of 
contributions by the applicant employer to a 
superannuation scheme for those of its employees 
eligible to be members of the respondent organisations 
and; whereas the applicant and the respondents agreed 
that there would be such contributions made by the 
applicant. 

Now therefore, I, the undersigned Commissioner of 
the Western Australian Industrial Relations 
Commission, being satisfied that the terms of the 
agreement between the parties comply with the 
Superannuation Principle enunciated by the 
Commission in Court Session on the 25th day of March 
1987 in General Order Matter No. 1195 of 1986, do 
hereby order— 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

3. — Definitions. 
In this Order: 

(1) "Funds" shall mean: 
(a) Catholic Schools Superannuation Fund 

(WA). The Fund established in 1973 is 
governed by a Trust Deed and Rules 
(amended). 

(b) Concept One Superannuation Plan 
which was established and is governed by 
a Trust Deed and Rules dated 23 
September 1986 as amended. 

Both Funds comply with the Australian 
Government's Operational Standards for 
Occupational Superannuation Funds. 

(2) "Employee" means an employee of the 
employer, listed in Schedule "A" annexed hereto 
who is employed by the employer and who is a 
member of or eligible to be a member of any of the 
respondent organisations. 

(3) "Employer" means those employers as listed 
in Schedule "A" annexed hereto. 

(4) "Ordinary Time Earnings" means the salary, 
wage or other remuneration periodically received 
by the employee in respect of the time worked in 
ordinary hours and/or any other rate paid for all 
purposes of the award to which the employee is 
entitled for ordinary hours of work. 

(5) "Deed of Adoption" means the deed of 
adoption between the Catholic Education 
Commission of Western Australia, on behalf of the 
employers, and the Superannuation Plans adopted 
for the benefit of the receipt of contributions. 

(6) "Organisations" means all or any of the 
organisations respondents to this Order. 

4. — Contributions. 
(1) The employer shall, in respect of an employee 

who is a member of the approved Funds, contribute to 
the appropriate Fund an amount equal to three per cent 
of the annual salary or the ordinary time earnings of 
such employee in accordance with Clause 5. — 
Operative Date of this Order. 

(2) The employer shall make such contributions 
monthly for pay periods completely in such months. 

(3) Notwithstanding the provisions of this clause, 
this Order shall not impose any obligation or liability 
on the employer to contribute to more than one fund in 
respect of any employee. 

(4) The employer shall provide such facilities as is 
appropriate to ensure that all employees are adequately 
informed of the provisions of the Superannuation 
Funds available. 

This Order shall be known as the Catholic Education 
Commission of Western Australia Superannuation 
Order No. 1. 

2. — Parties Bound by Area of the Order. 
This Order shall be binding on the Catholic 

Education Commission as the employer representative 
of the Schools listed in Schedule "A" annexed hereto 
and in respect of employees employed by them subject 
to the awards designated above and who are eligible to 
be members of the respondent organisations. 

5. — Operative Date. 
This Order shall operate from the commencement of 

the first pay period on or after the first day ofJuly 1988 in 
accordance with the following provisions: 

(1) 1.5 per cent of the annual salary or the 
ordinary time earnings from the first pay 
period on or after the first day ofJuly 1988 and 
a further, 

(2) 1.5 per cent of the annual salary or the 
ordinary time earnings from the first pay 
period on or after the first day of January 1989 
and shall contribute thereafter for a period of 
two years. 
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Schedule "A" 

This Order applies to the Catholic Employers in 
Western Australia being: 

(1) The Roman Catholic Archbishop of Perth. 
(2) The Roman Catholic Bishop of Bunbury. 
(3) The Roman Catholic Bishop of Geraldton. 
(4) The Roman Catholic Bishop of Broome. 
(5) The Provincial of Congregation of Christian 

Brothers (Holy Spirit Province). 
(6) The Provincial of Sisters of Mercy (Perth). 
(7) The Superior General of Sisters of Mercy 

(West Perth). 
(8) The Provincial of Sisters of the 

Congregation of Our Lady of the Missions (WA). 
(9) The Provincial of Dominican Sisters (Holy 

Family Province). 
(10) The Provincial of Institute of the Blessed 

Virgin Mary (Loreto Sisters). 
(11) The Provincial of Oblates of Mary 

Immaculate. 
(12) The Superior General of Presentation 

Sisters (WA). 
(13) The Provincial of Norbertine Canons 

(Canons Regular of Premontre). 
(14) The Regional Superior of Servite Friars 

(Order of Servants of Mary). 
(15) The Provincial of the Congregation of St. 

Brigid (Brigidine Sisters). 
(16) The Provincial of the Pallottine Fathers 

(Society of the Catholic Apostolate). 
(17) The John XXIH College Council Inc. 
on behalf of:     

Aquinas College, Manning. 
Aranmore Catholic College, Leederville. 
Aranmore Catholic Primary School, 

Leederville. 
Assumption Catholic Primary, 

Mandurah. 
Bilir Ngawiwu Catholic School, Ringers 

Soak. 
Billiluna Catholic School, Billiluna. 
Bunbury Catholic College, Bunbury. 
Bunbury Catholic Primary School, 

Bunbury. 
Culunga Catholic Aboriginal School, West 

Swan. 
Christ the King School Primary School, 

Beaconsfield. 
Christian Brothers" Agricultural School, 

Tardun. 
Christian Brothers' College, Fremantle. 
Clontarf Aboriginal College, Waterford. 
Corpus Christi College, Bateman. 
De Vialar College, Samson. 
Djarindjin Lombadina Catholic School, 

Lombadina. 
Girrawheen Catholic Primary School, 

Girrawheen. 
Good Shepherd Primary School, 

Kelmscott. 
Holy Name Primary School, Carlisle. 
Holy Rosary Primary School, Derby. 
Holy Rosary Primary School, 

Doubleview. 
Holy Spirit Primary School, City Beach. 
Infant Jesus Primary School, Morley. 

lona Presentation College, Mosman Park. 
lona Primary School, Mosman Park. 

John Paul College, Kalgoorlie. 
John Pujajangka-Piyirn School, Lake 

Gregory. 
John XXI11 College, Mt. Claremont. 

Kalgoorlie Catholic Primary School, 
Kalgoorlie. 

Keaney College, Bindoon. 
Kearnan College, Manjimup. 

La Salle College, Viveash. 
Langford Catholic Primary School, 

Langford. 
Leschenault Catholic Primary School, 

Australind. 
Liwara Catholic Primary School, 

Greenwood. 
Lockridge Catholic Primary School, 

Lockridge. 
Loreto Primary School, Nedlands. 
Lumen Christi College, Gosnells. 
Luurnpa Catholic School, Balga Hills. 

Majella Primary School, Balga. 
Marian Primary School, Morawa. 
Mary's Mount Primary School, Gooseberry 

Hill. 
Mazenod College, Lesmurdie. 
Mel Maria Primary School. Attadale. 
Mercedes College, Perth. 
Mercy College, Koondoola. 
Mercy Primary School, Koondoola. 
New Norcia Catholic College, New 

Norcia. 
Ngalangangpum School, Turkey Creek. 
Notre Dame Primary School, Cloverdale. 
Nulungu Catholic College, Broome. 
Orana Catholic Primary School, 

Willetton. 
Our Lady of Fatima Primary School, 

Palmyra. 
Our Lady of Good Counsel Primary School, 

Karrinyup. 
Our Lady of Grace Primary School, North 

Beach. 
Our Lady of Lourdes Primary School, 

Dardanup. 
Our Lady of Lourdes Primary School, 

Nollamara. 
Our Lady of Mt Carmel Primary School, 

Hilton. 
Our Lady of Mt Carmel Primary School, 

Mullewa. 
Our Lady's Assumption Primary School, 

Dianella. 
Padbury Catholic Primary School, 

Padbury. 
Prendiville Catholic College, Ocean Reef. 
Queen of Apostles School, Riverton. 
Sacred Heart College, Sorrento. 
Sacred Heart Primary School, Highgate. 
Sacred Heart Primary School, Thornlie. 
Sacred Heart School, Beagle Bay. 
Sacred Heart Primary School, 

Goomalling. 
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Sacred Heart Primary School, Mundaring. 
Santa Clara Primary School, Bentley. 
Santa Maria College, Attadale. 
Servite College. Tuart Hill. 
St. Anne's Primary School, Harvey. 
St. Anthony's Primary School. Midvale. 
St. Anthony's Primary School, Wanneroo. 
St. Augustine's Primary School, Rivervale. 
St. Benedict's Primary School, Ardross. 
St. Bernard's Primary School, Kojonup. 
St. Brendan's College, Hilton. 

B rigid 

Brigid 

s College, Lesmurdie. 
s Primary School, Collie, 
s Primary School, Lesmurdie. 
s Primary School, Bridgetown, 
s Primary School, Midland, 
ilia's Primary School, Port 

St. Brigid's Primary School, Midland. 
St. Cecilia's Primary School, Port 

Hedland. 
St. Clare's School, North Perth. 
St. Columba's Primary School, South 

Perth. 
St. Columba's Primary School, Bayswater. 
St. Denis' School, Joondanna. 
St. Dominic's School, Innaloo. 
St. Edmund's College, Collie. 
St.' Francis Xavier Primary School, 

Geraldton. 
St. Francis Xavier Primary School, 

Armadaie. 
St. Gerald's Primary School, Balga. 
St. Jerome's Primary School, Munster. 
St. Joachim's High School, Victoria Park. 
St. Joachim's Primary School, Victoria 

Park. 
St. John's Primary School, Rangeway. 
St. John's Primary School, Scarborough 
St. Joseph's College, Albany. 
St. Joseph's Primary School, Queen's 

Park. 
St. Joseph's School, Boulder. 
St. Joseph's School, Busselton. 
St. Joseph's Primary School, Kununurra. 
St. Joseph's Primary School, Mingenew. 
St. Joseph's Primary School, Moora. 
St. Joseph's School, Northam. 
St. Joseph's Primary School, Pemberton. 
St, Joseph's Primary School, Pinjarra. 
St. Joseph's Primary School, Southern 

Cross. 
St. Joseph's Primary School, Waroona. 
St. Joseph's Primary School, Wyndham. 
St. Kieran Primary School, Tuart Hill. 
St. Lawrence Primary School, Balcatta. 
St. Lawrence Primary School, Bluff Point. 
St. Luke's College, Karratha. 
St. Maria Goretti Primary School. 

Redcliffe. 
St. Mark's College, Highgate. 
St. Mary's Primary School, Boyup Brook. 
St. Mary's Primary School, Broome. 
St. Mary's School, Carnarvon; 
St. Mary's Primary School, Donnybrook. 
St. Mary's Primary School, Merredin. 
St. Mary's Primary School, Northampton. 

St. Matthew's Primary School, Narrogin. 
St. Michael's Primary School, 

Bassendean. 
St. Michael's Primary School, Brunswick 

Junction. 
St. Munchin's Primary School, Gosnells. 
St. Norbert College, Queens Park. 
St. Patrick's College, Geraldton. 
St. Patrick's Primary School, Fremantle. 
St. Patrick's Primary School, Katanning. 
St. Paul's Primary School, Karratha. 
St. Paul's Primary School, Mt Lawley. 
St. Peter's Primary School, Bedford. 
St. Pius X Primary School, Como. 
St. Simon Peter Catholic Primary School, 

Ocean Reef. 
St. Thomas Aquinas College, Bedford. 
St. Thomas" Primary School, Claremont. 
St. Vincent's Primary School, Medina. 
Star of the Sea School Primary School. 

Rockingham. 
Stella Mans College, Geraldton. 
Trinity College, East Perth. 
Warlawurra Catholic School, Redhill. 
Whitford Catholic Primary School, 

Craigie. 
Xavier College, East Victoria Park. 
Yidarra Catholic Primary School, 

Bateman, 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. — Superannuation. 

The Catholic Education Commission of 
Western Australia 

The Independent Schools Salaried Officers' 
.Association of Western Australia, 

Industrial Union of Workers; 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and Miscellaneous, 
WA Branch and 

The Royal Australian Nursing Federation, 
Industrial Union of Workers, Perth. 

No. C912of 1988. 
INDEPENDENT SCHOOLS' TEACHERS AWARD 

No. 27 of 1976 as varied. 
SCHOOL EMPLOYEES (INDEPENDENT 

DAY AND BOARDING SCHOOLS) 
AWARD No. 7 of 1979 as varied. 

NURSES (INDEPENDENT SCHOOLS) AWARD 
No. 21B of 1962 as varied. 

TEACHERS' AIDES (INDEPENDENT SCHOOLS) 
AWARD No. A27 of 1987 as varied. 

Domestics, Nurses and Teachers 
and Teachers' Aides Education 

COMMISSIONER GJ. MARTIN. 
15th day of July 1988. 

Corrected Order. 
WHEREAS a conference was held between 
representatives of the abovementioned parties in Perth 
on the 15th day ofJuly 1988 pursuant to section 44 of the 
Industrial Relations Act 1979, on the matter of 
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contributions by the applicant employer to a 
superannuation scheme for those of its employees 
eligible to be members of the respondent organisations 
and; whereas the applicant and the respondents agreed 
that there would be such contributions made by the 
applicant. 

Now therefore, 1, the undersigned Commissioner of 
the Western Australian Industrial Relations 
Commission, being satisfied that the terms of the 
agreement between the parties comply with the 
Superannuation Principle enunciated by the 
Commission in Court Session on the 25th day of March 
1987 in General Order Matter No. 1195 of 1986, do 
hereby order— 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

4. — Contributions. 
(1) The employer shall, in respect of an employee 

who is a member of the approved Funds, contribute to 
the appropriate Fund an amount equal to three per cent 
of the annual salary or the ordinary time earnings of 
such employee in accordance with Clause 5, — 
Operative Date of this Order. 

(2) The employer shall make such contributions 
monthly for pay periods completely in such months. 

(3) Notwithstanding the provisions of this clause, 
this Order shall not impose any obligation or liability 
on the employer to contribute to more than one fund in 
respect of any employee. 

(4) The employer shall provide such facilities as is 
appropriate to ensure that all employees are adequately 
informed of the provisions of the Superannuation 
Funds available. 

1. —Title. 
This Order shall be known as the Catholic Education 

Commission of Western Australia Superannuation 
Order No. 2. 

2. — Parties Bound by Area of the Order. 
This Order shall be binding on the Catholic 

Education Commission as the employer representative 
of the Schools listed in Schedule "A" annexed hereto 
and in respect of employees employed by them subject 
to the awards designated above and who are eligible to 
be members of the respondent organisations. 

5. — Operative Date. 
This Order shall operate from the commencement of 

the first pay period on or after the first day ofJuly 1988 in 
accordance with the following provisions; 

(1) 1.5 per cent of the annual salary or the 
ordinary time earnings from the first pay 
period on or after the first day of July 1988 and 
a further, 

(2) 1.5 per cent of the annual salary or the 
ordinary time earnings from the first pay 
period on or after the first day of January 1989 
and shall contribute thereafter for a period of 
two years. 

3. — Definitions. 
In this Order: 

(1) "Funds" shall mean: 
(a) Newman Colleges "Staff Super- 

annuation Plan" is governed by a Trust 
Deed and Rules as amended. 

(b) Catholic Schools Superannuation Fund 
(WA). The Fund established in 1973 is 
governed by a Trust Deed and Rules 
(amended). 

(c) Concept One Superannuation Plan 
which was established and is governed by 
a Trust Deed and Rules dated 23 
September 1986 as amended. 

Each of the abovementioned Funds comply 
with the Australian Government's 
Operational Standards for Occupational 
Superannuation Funds. 

(2) "Employee" means an employee of the 
employer, listed in Schedule "A" annexed hereto 
who is employed by the employer and who is a 
member of or eligible to be a member of any of the 
respondent organisations. 

(3) "Employer" means those employers as listed 
in Schedule "A" annexed hereto. 

(4) "Ordinary Time Earnings" means the salary, 
wage or other remuneration periodically received 
by the employee in respect of the time worked in 
ordinary hours and/or any other rate paid for all 
purposes of the award to which the employee is 
entitled for ordinary hours of work. 

(5) "Deed of Adoption" means the deed of 
adoption between the Catholic Education 
Commission of Western Australia, on behalf of the 
employers, and the Superannuation Plans adopted 
for the benefit of the receipt of contributions. 

(6) "Organisations" means all or any of the 
organisations respondents to this Order. 

Schedule "A" 
This Order applies to the Catholic Employers in 

Western Australia being: 
(1) The Provincial Marist Brothers (Province of 

Melbourne). 
(2) The Provincial of Dominican Sisters (Holy 

Family Province). 
(3) The Provincial of the Congregation of St. 

Brigid (Brigidine Sisters). 
on behalf of:   :  

(1) Newman College. Churchiands. 
(2) Newman Siena College, Doubleview. 
(3) Newman College Junior School. 

Churchiands. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

Brambles Manford and Purcell Crane Hire 
and 

The Construction, Mining and Energy 
Workers' Union of Australia, 
Western Australian Branch. 

No. C48 of 1989. 
Construction Employees Co 'uction Industry 

COMMISSIONER A.R. B^iCH. 
4th day of September 1989. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the 
Order which issued in the above matter dated 27 July 
1989 and reported at 69 WAIG 2514, the following 
changes are made and that Order now issues as 
follows: 

(1) A housing assistance all nee of $135 per 
week shall be paid to employew of the applicant 
covered by the terms of the Engine Drivers 
(Building and Steel Construction) Award No. 20 of 
1973 as amended but only in respect of the 
applicants" operations north of 26 degrees parallel 
in the state of Western Australia. 

(2) The allowance prescribed in Clause (1) shall 
be paid for all award absences but shall not be paid 
for any day of unauthorised absence. 

Where an unauthorised absence occurs in any 
week the employer may make a pro-rata deduction 
from the housing assistance allowance for that 
week in accordance with the proportion that the 
number of days of unauthorised absence bears to a 
week. 

(3) The allowance prescribed in Clause (1) 
consists of two components which shall be 
adjusted on the following basis: 

(a) Electricity Charges Component: The 
domestic "A2" electricity unit cost, using 
Karratha as the basis for adjustment, at 
the commencement of the term of this 
Order was $0.1044 per unit and subject to 
any future movement in this charge by 
SECWA then the component of $35 shall 
be adjusted by the percentage movement 
in the unit charge cost. Any adjustment to 
this component shall be effective from the 
date of the change of the unit cost charge 
by SECWA. 

(b) Housing Component: The rental price, 
using Karratha Homeswest three- 
bedroom standard rental as the basis for 
adjustment, at the commencement of the 
term of this Order was $81.90 per week 
and subject to any movement in this 
charge by Homeswest then the 
component of $100 shall be adjusted by 
the percentage movement in the rental 
price charged by Homeswest. Any 
adjustment to the component shall be 
effective from the date of the changes to 
the rental price charged by Homeswest. 

(4) The term of this order shall operate from the 
beginning of the first pay period commencing on 
or after 1 March 1989 and shall expire on 28 
February 1991. During this term no further claims 
will be made with respect to this allowance. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WHEREAS an error occurred in the Order No. 278 of 
1989, published in the Western Australian Industrial 
Gazette on 23 August 1989, Volume 69, Part 2, Subpart 2, 
page 2297 at 2299 the following correction is made: 

Delete schedule 1 and insert in lieu the 
following: 

J. CARR1GG. 
Industrial Registrar. 

5th day of September 1989. 

Schedule 1. 
Delete subclause (6) of the District Allowance Clause 

and insert in lieu thereof — 
(6) The weekly rate of district allowance payable 

to employees pursuant to subclause (3) of this 
clause shall be as follows: 

Column I Column II Column III Column IV 
District Standard Exceptions to Rate 

Rate Standard Rate 
S per week Town or Place S per week 

6 43.50 Nil Nil 
5 35.60 Fitzroy Crossing 47.90 

Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Camhallin) 44.50 
Marble Bar 
Wittenoom 
Karratha 41.90 
Port Hedland 39.00 

4 17.90 Warburton Mission 48.20 
Carnarvon 16.90 

3 11.30 Meekatharra 17.90 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 8.10 Kalgoorlie 2.70 
Boulder 
Ravensthorpe 10.70 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 
Note: In accordance with subclause (4) of this 

clause employees with dependants shall be entitled 
to double the rate of district allowance shown. 

The allowances prescribed in this subclause 
shall operate from the beginning of the first pay 
period commencing on or after 1 January 1989. 

HOSPITAL SALARIED OFFICERS 
(PRIVATE HOSPITALS AWARD No. 28 of 1977 

CLERICAL TRAINEESHIPS) 
INDUSTRIAL AGREEMENT No. AG3 of 1989. 

WHEREAS a misprint occurred in the publication of 
Order No. AG3 of 1989 published in the Western 
Australian Industrial Gazette dated the 26th day of July 
1989, volume 69 — Part 2, Sub Part 1 at page 1958, the 
following correction is made: 

Clause 4. — Scope: Delete 1988 and insert in lieu 
1977. 

Clause 10. — Conditions of Training: Subclause 
(2): Delete the word "temporary" in line two of this 
subclause. 

Dated at Perth this 16th day of August 1989. 

(Sgd.) J. CARRIGG, 
Registrar. 
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HOSPITAL SALARIED OFFICERS 
(PRIVATE HOSPITALS AWARD No. 28 of 1977 
CLERICAL TRAINEESHIPS) INDUSTRIAL 

AGREEMENT No. AG 4 of 1989 
WHEREAS a misprint occurred in the publication of 
Order No. AG 4 of 1989 published in the Western 
Australian Industrial Gazette dated the 26th day of July 
1989, Volume 69 — Part 2, Sub-Part 1. page 1959, the 
following correction is made. 

Clause 10. — Conditions of Training: Delete this 
clause and insert in lieu: 

10. — Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job 
training course and is provided with the prescribed 
on-the-job training approved by the appropriate 
State Training Authority in consultation with the 
union. 

(2) The trainee shall be engaged for a minimum 
of 12 months as a full-time employee, provided that 
a trainee shall be subject to a probation period of 
one month. 

(3) Time spent on off-the-job training shall be 
allowed without loss of continuity of 
employment. 

(4) Wages — For the purpose of achieving 
stability of income for the trainee, the employer 
shall pay a fortnightly salary calculated on the 
following basis— 

X x 19.5 

26 
where X equals the appropriate fortnightly junior 
rate under the relevant award and 19.5 represents 
the actual fortnights spent on the job in the 12 
month period. 

(5) Overtime — Trainees shall not be required to 
work overtime unless in a particular establishment the 
working of some overtime is necessary for the training 
to be provided on particular work which can only be 
undertaken during overtime hours. 

(6)(a) Where the employment of a trainee by an 
employer is continued after completion of the 
traineeship period such traineeship period shall be 
counted as service for the purpose of the award. The 
service shall also be credited to any company based 
medical scheme and other schemes with minimum 
service criteria. 

(b) Should an employee resume employment with 
an employer within a period of three months from the 
end of the period of traineeship such employment shall 
be deemed to be continuous for the purpose of 
paragraph (a) of this subclause. 

(7) The provision of the relevant workers 
compensation and occupational health and safety 
legislation shall apply to trainees. 

(8) Where possible traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The union shall be afforded reasonable access to 
trainees during work time for the purpose of explaining 
the role and functions of the union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual 
leave entitlements plus 1IV2 per cent loading calculated 
on the ordinary rate of wage set by subclause (4) of this 
clause. 

(11) On the completion of the traineeship the State 
Training Authority shall provide each successful 
trainee with a certificate under the Industrial Training 
Act. 

Dated at Perth this 16th day of August 1989. 

(Sgd.) J. CARRIGG, 
Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. — Superannuation. 

Independent Schools Salaried Officers' 
Association of Western Australia, 

Industrial Union of Workers; 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA 

Branch; 
The Federated Clerks' Union of Australia 
Industrial Union of Workers. WA Branch; 
The Royal Australian Nursing Federation, 

Industrial Union of Workers. Perth, 
and 

Hale School and Others. 
No. C1017of 1988. 

THE INDEPENDENT SCHOOLS' TEACHERS 
AWARD No. R27 of 1976 as varied. 

THE SCHOOL EMPLOYEES (INDEPENDENT 
DAY AND BOARDING SCHOOLS) AWARD 

No. R7 of 1979 as varied. 

THE NURSES (INDEPENDENT SCHOOLS) 
AWARD No.21B of 1962 as varied. 

TEACHERS' AIDES' (INDEPENDENT 
SCHOOLS) AWARD 1988 No. All of 1987 as varied. 
Teachers. Teachers' 
Aides, Clerical, Domestic 
Employees and Nurses Education 

COMMISSIONER GJ. MARTIN. 
23rd day of September 1988. 

Corrected Order. 
WHEREAS a conference was held between 
representatives of the abovementioned parties in Perth 
on the 9th and 23 rd days of September 1988 pursuant to 
section 44 of the Industrial Relations Act 1979, on the 
matter of contributions by the respondent employers to 
a superannuation scheme for those of their employees 
eligible to be members of the applicant organisations; 
and whereas the applicant and the respondents agreed 
that there would be such contributions made by the 
respondents. 

Now therefore, I, the undersigned Commissioner of 
the Western Australian Industrial Relations 
Commission, being satisfied that the terms of the 
agreement between the parties comply with the 
Superannuation Principle enunciated by the 
Commission in Court Session in General Order Matter 
No. 730 of 1988, do hereby order— 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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i. —Title. 
This Order shall be known as the Independent 

Schools Superannuation Order 1988. 

2. — Scope. 
This Order shall be binding on those schools listed in 

Schedule "A" and annexed hereto in respect to 
employees of those schools and who are eligible to be 
members of the organisations listed in Schedule "B" 
and annexed hereto. 

3. — Definitions. 
In this order: 

(1) "Funds" shall mean: 
(a) Concept One — Superannuation Plan 

which was established and is governed by 
a Trust Deed and Rules dated 23 
September 1986, as amended and; 

(b) such other Superannuation Fund which 
at the date of this Order has been 
established by or on behalf of the 
employer for the purposes of 
Occupational Superannuation and 
which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation 

(2) "Eligible Employee" shall mean: 
(a) A full-time, part-time, casual or relief 

employee for whom three per cent of 
ordinary time earnings is greater than 
$3.00 in the case of part-time and casual 
employees, and greater than $4.00 in the 
case of full-time employees. 

(b) An employee shall not be eligible to join 
the Fund until he/she has completed one 
month's satisfactory service. On 
completion of this period the employee 
shall be entitled to the appropriate 
Employer contribution, from the date of 
the employee's commencement. 

(3) "Employer" means those employers listed in 
Schedule "A" and annexed hereto. 

(4) "Ordinary Time Earnings" means the salary, 
wage or other remuneration periodically received by 
the employee in respect of the time worked in ordinary 
hours and/or any other rate paid for all purposes of the 
award to which the employee is entitled for ordinary 
hours of work. 

(5) "Deed of Adoption" means the deed of adoption 
between the employer and the Superannuation Plans 
adopted for the benefit of the receipt of contributions. 

(6) "Organisations" means all or any of the 
organisations listed in Schedule "B" and annexed 
hereto. 

4. — Contributions. 
(1) The employer shall, in respect of an employee 

who is a member of the approved Fund, contribute to 
the appropriate Fund an amount equal to three per cent 
of the annual salary or the ordinary time earnings of 
such employee in accordance with Clause 5. — 
Commencement of this Order. 

(2) The employer shall make such contributions 
monthly for pay periods completed in such months. 

(3) Notwithstanding the provisions of this clause, 
this Order shall not impose any obligation or liability 
on the employer to contribute to more than one fund in 
respect of any employee. 

(4) The employer shall provide such facilities as is 
appropriate to ensure that all employees are adequately 
informed of the provisions of the Superannuation 
Funds available. 

69 W.A.I.G. 

5. — Commencement. 
This Order shall operate from the commencement of 

the first pay period on or after the 23rd day ofSeptember 
1988 in accordance with the following provisions: 

(a) 1.5 per cent of the ordinary time earnings from 
the first pay period on or after the 23rd day of 
September 1988 and a further, 

(b) 1.5 per cent of the ordinary time earnings no 
later than the first pay period on or after the 
first day ofJanuary 1989 and shall continue for 
a period of two years. 

Schedule "A" 

Hale School, Hale Road. Wembley Downs. 
Christ Church Grammar School, Queenslea Drive, 

Claremont. 
Guildford Grammar School. 11 Terrace Road, 

Guildford. 
Perth College. 31 Lawley Crescent, Mount Lawley. 
Scotch College (Inc). 76 Shenton Road, 

Swanbourne. 
St. Hilda's Anglican Girls School, Bayview Terrace, 

Mosman Park. 
Presbyterian Ladies College. 14 McNeil Street. 

Peppermint Grove. 
Swan Christian Education Association 

Incorporation, PO Box 254, Midland. 
St. Stephen's School. 100 Doveridge Drive. 

Duncraig. 
Maranatha Christian Community School, Comer 

Read Street and Willmott Drive, Cooloongup. 
Emmaus Christian School. Admirals Road. 

Bedfordale. 
Carmel School, Cresswell Road, Dianella. 
Bunbury Cathedral Grammar School. Bussell 

Highway, Gelorup. 
Northern Districts Christian College. 157 Kigsway. 

Lansdale. 
Rhema Christian Academy. 22 Colombo Street. 

Victoria Park. 
Unity Christian School, South West Highway. 

Brunswick Junction. 
Methodist Ladies College. 356 Stirling Highway, 

Claremont. 
Penrhos College, Morrison Street, Como. 
Olympia Business Training Centre (Inc) C/- 

Olympia, 14 Victoria Avenue, Perth. 
Nollamara Christian Academy, 150 Hillsborough 

Drive, Nollamara. 

Schedule "B". 

Independent Schools Salaried Officers' Association 
of Western Australia. Industrial Union of Workers. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous WA 
Branch. 

Federated Clerks' Union of Australia, Industrial 
Union of Workers. WA Branch. 

Royal Australian Nursing Federation. Industrial 
Union of Workers, Perth. 
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METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

WHEREAS a misprint occurred in the publication of 
Order No. 1467(A) of 1988 published in the Western 
Australian Industrial Gazette dated the 26th day of April 
1989. volume 69 — Part 1, Sub Part 4 at page 823, the 
following correction is made: 

That the operative date on the 20th day of 
December 1989 contained in clause (1) of the 
preamble be deleted and the following date 
inserted: 

20th day of December 1988. 
Dated at Perth this 16th day of August 1989. 

(Sgd.) J. CARRIGG. 
Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Award Variation. 

The Royal Australian Nursing Federation 
Industrial Union of Workers. Perth 

and 
Alfred Carson Hospital and Others. 

No. 1244 of 1987. 
NURSES" (PRIVATE HOSPITALS) AWARD 

No. 1 of 1966. 
Nurses Health Care Industry 

COMMISSIONER J.A. NEGUS. 
12th day of July 1989. 

Correction Order. 
WHEREAS an error occurred in the drafting of the 
above order dated 29 September 1988, published in the 
WAIG, volume 69, page 364, the following correction is 
made. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After 36. Bereavement 

Leave add the following: 
37. Leave Without Pay. 

2. Clause 8. — Hours. 
(A) Renumber current subclauses (4), (5) and (6) 

to (6), (7) and (8) respectively. 
(B) Insert a new subclause (4) as follows: 

(4) Up to five accrued days off per year of 
service, however accrued, may be taken as 
single days off and such days may be rostered 
at the employer's discretion subject to at least 
two days notice being given to the employee 
affected. 

(C) Insert a new subclause (5) as follows: 
(5) Payment of accrued days off shall be 

calculated at the employee's normal rate of 
pay, excluding penalty rates. . 

3. Clause 10. — Annual Leave: 
(A) Delete subclause (3)(a) only and insert in lieu 

the following: 
(3)(a) If after one month's continuous 

service in any qualifying 12 monthly period an 
employee lawfully terminates her/his service 

or her/his employment is lawfully terminated 
by the employer through no fault of the 
employee, the employee shall be paid a 
proportionate amount in accordance with 
subclause (1) and (2) of this clause in respect of 
each completed week of continuous service in 
that qualifying period, providing that in 
respect of such proportionate leave only, the 
17.5 per cent leave loading shall not apply. 

(B) Renumber subclauses (4) to (10) inclusive to 
(5) to (11) respectively. 

(C) Insert a new subclause (4) as follows: 
(4) Any time in respect of which an 

employee is absent from work except paid sick 
leave, the first three months of unpaid sick 
leave, the first month of workers compens- 
ation leave, long service leave and 
compassionate leave, shall not count in 
accruing annual leave. 

(D) Delete subclause (9)(a)(ii) only and insert in 
lieu the following: 

(9) (a) (ii) By consent between the employer 
and employee concerned, annual 
leave may be taken in single 
days. 

4. Clause 19. — Meal and Meal Hours: Delete 
subclause (3) only and insert in lieu the following: 

(3) One seven minute tea break shall be allowed 
during each shift and shall be taken when 
convenient to the employer without deduction of 
pay for such time. 

5. Clause 21. — Special Allowances: Delete 
subclauses (1) and (2) ofthis clause and insert in lieu the 
following: 

(1) A nurse holding a post graduation diploma 
or degree obtained from a recognised College of 
Nursing, University or College of Advanced 
Education and required in her/his employment: 

Per Week 
$ 

(a) six months' study 18.30 
(b) 12 months' study 30.60 
Provided that a post graduation degree shall 
be recognised at the 12 months of study rate. 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western 
Australia and required in her/his employment: 

(a) six months' study 10.20 
(b) 12 months' study 14.20 

6. Clause 22. — Part-Time Employees: Delete 
subclause (1) only and insert in lieu the following: 

(1) Notwithstanding anything contained herein 
an employer shall be at liberty to regularly employ 
part-time employees at the rate of one fortieth of 
the appropriate rate for each hour worked. Such 
workers shall be entitled to pro rata payment for 
annual leave, sick leave, laundry and uniform 
allowance and any other weekly allowances as 
applicable. 

7. Clause 26. — Long Service Leave: Delete 
subclause (1) only and insert in lieu the following: 

(1) The long service leave provisions published 
in Volume 65 of the Western Australian Industrial 
Gazette at pages one to four inclusive, as updated 
from time to time, are hereby incorporated in and 
shall be deemed to be part of this award, providing 
that long service leave shall not accrue on periods 
of workers compensation leave in excess of one 
month. 
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Clause 29. — Wages: 
(A) Delete subclause (2) Registered Mothercraft 

Nurse only and inset in lieu the following: 
Per Week 

(2) Registered Mothercraft Nurse $ 
First year 336.40 
Second year 343.60 
Third year 354.10 
Fourth year 364.90 
Fifth year and thereafter 375.40 

The rates of wages prescribed in this 
subclause shall have effect from the 
beginning of the First pay period 
commencing on or after the 29th day of 
September 1988. 

(B) Section A: Delete subclause (1) paragraphs 
(a), (b). (c) (d) and (e) only and insert in lieu the 
following: 

Per Week 
$ 

(a) Level 1: 1 393.30 
2 406.30 
3 423.80 
4 442.00 
5 455.90 
6 472.10 
7 490.90 

(b) Level 2: 1 522.00 
2 536.60 
3 557.40 
4 567.80 

Level 2: 1 
2 
3 
4 

Level 3: 1 
2 
3 
4 

Level 4: 1 

Level 5: 1 
2 

616.70 
632.30 
646.90 
662.50 
682.20 
703.00 
744.60 
765.40 
786.20 
817.40 
817.40 
872.60 

(C) Delete subclause (6) only and insert in lieu the 
following: 

(6) The rates of wages prescribed in this 
section "A" shall have effect from the 
beginning of the first pay period commencing 
on or after the 29th day of September 1988. 

(D) Delete section B and insert in lieu the 
following: 

Section B: The minimum weekly rates as set 
out below shall be payable to employees to 
whom the new career structure has not 
applied, provided that the classifications and 
rates set out in this section shall not be 
applicable beyond 30 June 1989. 

(1) Registered General Nurse, 
(a) Registered General Nurse 

Per Week 

First year 
Second year 
Third year 
Fourth year 
Fifth year 
Thereafter 

393.30 
406.30 
423.80 
442.00 
455.90 
472.10 

the appropriate weekly wage prescribed 
for the classification of "Registered 
General Nurse" shall be paid at the rate of 
$10.20 per week. 

For the purpose of this provision, "off 
duty period" shall mean the period of 
time between the termination of duty on 
one shift and the commencement of duty 
on the next succeeding shift. It shall not 
include time off on account of meal 
breaks, rest periods or rostered days off 
duty. 

(b) Charge Nurse or Clinical 
Instructor 
Years of experience as such in 
either classification: 

$ 
First year 515.80 
Second year 525.20 
Third year 534.60 
Fourth year and 543.90 
thereafter 

Provided that a registered general 
nurse who is appointed charge nurse and 
who was in receipt of the "Thereafter" rate 
as set out in (a) shall commence on the 
Second year rate as a charge nurse. 

(c) Nurse Educator or Supervisory 
Nurse 
First year 544.20 
Second year 567.70 
Third year 586.50 

(d) Night Nurse in Charge or 
Assistant Matron 
Average Occupied Beds 
Under 10 485.90 
10 and under 31 520.60 
31 and under 71 567.70 
71 and under 171 586.50 

(e) Senior Nurse Educator 
First year 617.00 
Second year 632.20 
Third year 647.40 

(f) Deputy Principal Nurse 
Educator where the 
establishment of Nurse 
Educator is: 
(i) Ten and under 662.60 
(ii) More than 10 703.00 

(g) Principal Nurse Educator where 
the establishment of Nurse 
Educator is: 

662.60 
703.00 

Provided that a registered general 
nurse who is in charge of a ward, 
department or floor during the off duty 
period of a charge nurse, in addition to 

(i) Ten and under 732.10 
(ii) More than 10 780.10 

(h) Deputy Matron 
Average Occupied Beds 

Group A Group B 
Hospital Hospital 

$ $ 
Under 10 568.30 550.30 
10 and under 
31 593.20 550.30 
31 and under 
71 617.20 568.30 
71 and under 
171 666.60 629.60 

(i) Matron 
Average Occupied Beds 
Under 10 627.10 604.10^ 
10 and under 
31 666.60 627.10 
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Group A Group B 
Hospital Hospital 

7. — Wages. 

31 and under 
71 700.20 666.60 
71 and under 
171 779.90 732.60 

(2) The rates of wages prescribed in this 
section "B" shall have effect from the 
beginning of the first pay period commencing 
on or after the 29th day of September 1988. 

8. Clause 35. — Payment of Wages: Delete subclause 
(2) paragraph (a) only and insert in lieu the 
following: 

(2)(a) The employer may require an employee to 
receive wages by electronic funds transfer into an 
account held at any major bank, building society, 
or Nurses' Credit. Any costs associated with the 
establishment by the employee of such an account 
and of the operation of it shall be borne by the 
employee. 

9. Clause 37. — Leave Without Pay: Add a new clause 
in the following terms: 

37. — Leave Without Pay. 
Leave without pay may be provided by the 

employer and taken by the employee only where 
both parties consent and the arrangements for 
such leave shall be by agreement between the 
parties. 

(i) Classification 
(a) Pharmacist Manager 509.50 519.50 
(b) Pharmacist in charge 456.40 466.40 
(c) Pharmacists 

{i) First two years 
experience 396.60 406.60 

(ii) Thereafter 421.60 431.60 
(d) Trainees: 

(i) During 500 hours 
prior to graduation 143.30 153.30 

(ii) During initial 1000 
hours after graduation 223.40 233.40 

(iii) During final 1 000 
hours after graduation 240.30 250.30 

Note: Wage rates in Column A shall 
have effect from the first pay period on or 
after 11 November 1988. 

Wage rates in Column B shall have 
effect from the first pay period on or after 
11 May 1989. 

(2) A reliever shall be paid at the rate of 10 
per cent in addition to the rates prescribed in 
subclause (1) hereof. 

(3) A casual worker shall be paid at the rate 
of 20 per cent in addition to the rates 
prescribed in subclause (1) hereof. 

(Sgd.) O.K. SALMON, 
Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Salaried Pharmacists' Association, 

Western Australian Union of Workers 
and 

Perth United Friendly Societies 
and Others. 

No. 1380 of 1988. 

RETAIL PHARMACISTS' AWARD 
No. 23 of 1965. 

COMMISSIONER O.K. SALMON. 
11th day of August 1989. 

Correction Order. 

HAVING discovered an error in the order of the 
Commission in No. 1380 of 1988 made on the 11th day 
of November 1988 and published in the Western 
Australian Industrial Gazette, volume 69, page 640, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby makes 
the following correction order— 

That the schedule in Order No. 1380 of 1988 
made on 11 November 1988 be corrected as 
follows: 

3. Clause 7. — Wages: Delete this clause 
and insert in lieu the following— 

PROCEDURAL DIRECTIONS 
AND ORDERS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979 

David John Marychurch Jenkins 
and 

Steelblocks (WA) Ltd. 
No. 469 of 1989. 

COMMISSIONER O.K. SALMON. 
31st day of August 1989. 

Order. 
WHEREAS an application was made by David John 
Marychurch Jenkins in accordance with the Industrial 
Relations Act 1979; and whereas the applicant's 
submission was before me in Chambers; now therefore 
I the undersigned, pursuant to the powers conferred on 
me under the Industrial Relations Act 1979, do hereby 
order— 

That the respondent produce the following 
documentary materials to the applicant. David 
John Marychurch Jenkins, within seven days from 
31 August 1989: 

(1) The Addenda to all the specifications 
concerning the following contracts — 
Smithyman, Coufos, Yuen, Allan, 
Smallwood, Taylor, Tasovac and Cook as 
particularised in the respondent's Notice 
of Answer and Further Particulars. 
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(2) The Appendices to the contracts referred 
to in paragraph (1) above. 

(3) All correspondence between engineers 
concerning the above contracts referred 
to in paragraph (1) above. 

(4) All correspondence between Steelblocks 
and the above clients; viz Smithyman, 
Coufos, Yuen. Allan, Small wood, Taylor. 
Tasovac and Cook. 
All correspondence between Steelblocks 
and Local Authorities concerning the 
above contracts referred to in paragraph 
(1). 
Copies of all drawings concerning the 
above contracts referred to in paragraph 
CD- 
Copies of all variations required by the 
above clients referred in paragraph (1). 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 542 of 1988. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for reduction of time in 
which an answering statement to Application No. 541 of 

1988 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by James 
William Coffey in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me, 1, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the power 
conferred on me under the Industrial Relations Act 
1979, do hereby order and direct: 

1. That the applicant shall forthwith serve a copy 
of Application No. 541 of 1988, its 
accompanying Statement and this Order on 
Sister Business Broker. 

2. That an answer to the claim in Matter No. 541 
of 1988 lodged with the Commission on 13 
June 1988 shall be lodged with the 
Commission and a copy thereof served upon 
the applicant by 2.00 p.m. on the afternoon of 
Monday, 22 June 1988. 

Dated at Perth this 15th day of June 1988. 

(Sgd.) IF. GREGOR. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL. RELATIONS COMMISSION. 

Industrial Relations Act 1979 
W. Slekowetz 

and 
Coloro (WA) Pty Ltd. 

No. 987 of 1989. 
COMMISSIONER C.B. PARKS. 

28th day of August 1989. 

Order. 
WHEREAS the Commission has before it a claim from 
Mr W. Slekowetz for contractual benefits pursuant to 
Application No. 1217 of 1988; and whereas Mr K. 
OToole (of Counsel), on behalf of the applicant has 
applied for an Order for discovery under oath and 
inspection of documents relating to the 
abovementioned claim; and whereas that application 
was heard in Chambers on 28 August 1989, ex parte and 
the Commission is satisfied, that an Order in the terms 
of the application is just; 1. the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979, do hereby order; 

That no later than 21 days after service on it of 
this Order Coloro (WA) Pty Ltd— 

(1) do make and serve on William Slekowetz 
a list of any book, paper or other 
document in the possession, power or 
control relating to the matters in issue in 
Application No. 1217 of 1988; and 

(2) do serve on William Slekowetz a 
declaration verifying the aforementioned 
list sworn by the Company Secretary and 
filed with the Registrar; and 

(3) do produce for inspection by William 
Slekowetz any book, paper or other 
document identified in the 
aforementioned list as relating to the 
matters in issue in Application No. 1217 
of 1988. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Section 27. — Shortened Time for Answers. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the 
time in which an answering statement to Application 

No. 1554 of 1989 is to be filed in the Commission. 
No. 1555 of 1989. 

COMMISSIONER O.K. SALMON. 
17th day of July 1989. 

Order. 
WHEREAS an application was made by Wesfarmers 
Ltd and Others in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me, 1. the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979. do hereby order and direct: 
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(1) That the applicant shall forthwith serve a 
copy of Application No. 1555 of 1989. its 
accompanying Statement and this Order on The 
Shop. Distributive and Allied Employees 
Association ofWestern Australia, respondent, with 
respect to the claim in Matter No. 1554 of 1989 by 
12.00 noon on Tuesday the 18th day of July 1989. 

(2) That an answer in Application No. 1554 of 
1989 be filed in the Commission by 12.00 noon on 
Monday the 24th day of July 1989. 

(Sgd.) O.K. SALMON, 
i.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Catholic Archbishop of Perth Inc 

and 
Frances Holyoak. 
No. 1831 of 1989. 

COMMISSIONER J.F. GREGOR. 
14th day of August 1989. 

Order. 
WHEREAS an application was made by Catholic 
Archbishop of Perth Inc in accordance with the 
Industrial Relations Act 1979; and whereas the 
applicant's submission was before me in Chambers. I 
the undersigned Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979, do hereby order— 

That the respondent give further and better 
particulars as follows: 

(1) As to paragraph 8 of the Statement by 
applicant give particulars of the service 
entitlements claimed to have been lost. 

(2) As to paragraph 2 of Clause 3 of the 
schedule to the application give 
particulars of the incident in September 
1987. 

(3) As to paragraph 3 of Clause 3 of the 
schedule to the application give 
particulars as to the manner in which and 
the dates on which the applicant was 
isolated from contact with teaching staff 
and was not allowed to operate certain 
office equipment. 

(4) As to paragraph 4 of Clause 3 of the 
schedule to the application give 
particulars of the dates on which relief 
staff was refused and the duties allocated 
to the applicant. 

(5) As to paragraph 5 of Clause 3 of the 
schedule to the application give 
particulars of the duties of the other two 
staff members carried out by the 
applicant. 

(6) Produce for inspection the applicant's 
diary on the morning of the hearing. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Royal Australian Nursing Federation 

Industrial Union of Workers 
and 

Perth Dental Hospital. 
No. 1854 of 1989. 

COMMISSIONER J.A. NEGUS. 
28th day of July 1989. 

WHEREAS the Commission has conferred in 
chambers with representatives of the applicant and the 
respondent to Application No. 1853 of 1989; and 
whereas the Commission has been informed that the 
real purpose of the aforesaid application is not in fact to 
seek an award variation but to provide a vehicle by 
which the conciliatory powers of the Commission may 
be called upon to assist with the resolution of a dispute 
concerning Accumulated Days Off at Perth Dental 
Hospital; and whereas the parties have informed the 
Commission that a Federal Award which will override 
the jurisdiction of this Commission is expected to issue 
on or about the 7 th day of August next; now therefore, I 
the undersigned, pursuant to the powers conferred on 
me by the Industrial Relations Act 1979 do hereby 
order: 

That the application for shortened time for 
answers in relation to Application No. 1853 of 1989 
be dismissed. 

Dated at Perth this 28th day of July 1989. 

(Sgd.) JA. NEGUS, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 
which answering statement to Application No. 1893 of 

1989 is to be filed in the Commission. 
No. 1894 of 1989. 

COMMISSIONER J.F. GREGOR. 
7th day of August 1989. 

Order. 
WHEREAS an application was made by Richard Terry 
Page in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex pane, I 
the undersigned Commissioner of the Western 
Australian Industrial Relations Commission, pursuant 
to the powers conferred upon me under the Industrial 
Relations Act 1979, do hereby order and direct: 

(1) That the applicant shall forthwith serve a 
copy of Application No. 1893 of 1989, its 
accompanying Statement and this Order on Gas 
Combustion Pty Ltd. 

(2) That an answer in Application No. 1893 of 
1989 be filed in the Commission by 4.00 p.m. on the 
15th day of August 1989 and a copy thereof be 
served on the applicant by 4.00 p.m. on the 17th day 
of August 1989. 

(Sgd.) J.F. GREGOR, 
[L.S.l Commissioner. 

A71421/8 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jaxon Construction Pty Ltd 

and 
Gregory Michael Yazmadjian. 

No. 1902 of 1989. 
COMMISSIONER A.R. BEECH. 

21st day of August 1989. 

Order. 
WHEREAS the Commission has before it a claim from 
Gregory Michael Yazmadjian for his reinstatement in 
employment, pursuant to Application No. 1100 of 1989; 
and whereas Jaxon Construction Pty Ltd has applied 
for an Order for further and better particulars in respect 
of the abovementioned claim; and whereas that 
application was hard in Chambers on 18 August 1989, 
there being no appearance on behalf of Gregory 
Michael Yazmadjian, and the Commission is satisfied, 
pursuant to section 27(l)(o) of the Industrial Relations 
Act 1979 and R81 of the Industrial Relations 
Commission Regulations 1985, that an Order in the 
terms of the application is just; I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979, do hereby order: 

That on or before Monday the 28th day of August 
1989, the applicant in Matter No. 1100 of 1989, 
Gregory Michael Yazmadjian, shall provide to the 
respondent in that matter. Jaxon Construction Pty 
Ltd, the following: 

(a) Full particulars of his alleged 
outstanding work history with the 
respondent pursuant to paragraph 8(a) of 
the particulars of claim. 

(b) Full particulars of precisely how the 
respondent is alleged to have failed to 
take account of his purported 
outstanding work history pursuant to 
paragraph 8(a) of the particulars of 
claim. 

(c) Full particulars of the alleged rumours 
pleaded in paragraph 8(b) of the 
particulars of claim. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1915 of 1989. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 
which an answering statement to Application No. 1914 

of 1989 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by Kathleen 
Shena LeMonnier in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex pane before me, I, the undersigned Senior 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct; 

(1) That the applicant shall forthwith serve a 
copy of Application No. 1914 of 1989, its 
accompanying Statement and this Order on Total 
Supplies Pty Limited. 

(2) That an answer in Application No. 1914 of 
1989, lodged with the Commission on the 3rd day 
of August 1989 shall be lodged with the 
Commission and a copy thereof be served on the 
applicant by the 11th day of August 1989. 

Dated at Perth this 4th day of August 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the 
time in which an answering statement to Application 

No. 1926 of 1989 is, to be filed in the Commission. 
No. 1927 of 1989. 

COMMISSIONER O.K. SALMON. 
8th day of August 1989. 

Order. 
WHEREAS an application was made by Clive 
Desmond Bowler in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct: 

(1) That the applicant shall forthwith serve a 
copy of Application No. 1927 of 1989 its 
accompanying Statement and this Order on Robe 
River Iron Associates, Respondent, with respect to 
the claim in Matter No. 1926of 1989 by 4.00 p.m. on 
Tuesday the 8th day of August 1989. 

(2) That an answer in Application No. 1926 of 
1989 be filed in the Commission by 4.00 p.m. on 
Thursday the 10th day of August 1989. 

[L.S.] 
(Sgd.) O.K. SALMON, 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the 
time in which an answering statement to Application 

No. 1986 of 1989 is to be filed in the Commission. 
No. 1987 of 1989. 

COMMISSIONER C.B. PARKS. 
24th day of August 1989. 

Order, 
WHEREAS an application was made by the Federated 
Clerks' Union of Australia Industrial Union of 
Workers, WA Branch in accordance with the industrial 
Relations Act 1979; and whereas the application was 
heard ex pane before me in Chambers, I, the 
undersigned Commissioner, pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979, do hereby order and direct: 

(1) That the applicant shall forthwith serve a 
copy of Application No. 1986 of 1989 its 
accompanying Statement and this Order on the 
respondents to that application or their 
representatives. 

(2) That an answer to the claim in Matter No. 
1986 of 1989, lodged with the Commission on the 
11th day of August 1989 shall be lodged with the 
Commission and a copy thereof served on the 
Applicant within seven days of receiving a copy of 
the aforementioned application and a copy of this 
Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the 
time in which an answering statement to Application 

No. 2083 of 1989 is to be filed in the Commission. 
No. 2084 of 1989. 

COMMISSIONER C.B. PARKS. 
24th day of August 1989. 

Order. 
WHEREAS an application was made by Mr B. Taylor 
in accordance with the Industrial Relations Act 1979; 
and whereas the application was heard ex pane before 
me in Chambers, I, the undersigned Commissioner, 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and 
direct: 

(1) That the applicant shall forthwith serve a 
copy of Application No. 2083 of 1989 its 
accompanying Statement and this Order on the 
respondent to that application or their 
representative. 

(2) That an answer to the claim in Matter No. 
2083 of 1989, lodged with the Commission on the 
22nd day of August 1989 shall be lodged with the 
Commission and a copy thereof served on the 

Applicant within seven day of receiving a copy of 
the aforementioned application and a copy of this 
Order. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL. RELATIONS COMMISSION. 

Industrial Relations Act 1979 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the 
time in which an answering statement to Application 

No. 2094 of 1989 is to be filed in the Commission. 
No. 2095 of 1989. 

COMMISSIONER C.B. PARKS. 
29th day of August 1989. 

Order. 
WHEREAS an application was made by the Meat and 
Allied Trades Federation of Australia (Western 
Australian Division) Union of Employers in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard before me in 
Chambers, I, the undersigned Commissioner pursuant 
to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct— 

(1) That the applicant shall forthwith serve a copy 
of Application No. 2094 of 1989, its 
accompanying statement and this Order on 
the Western Australian Branch Australasian 
Meat Industry Employees" Union, Industrial 
Union of Workers, Perth. 

(2) That an answer to the claim in Matter No. 2094 
of 1989, lodged with the Commission on 22 
August 1989 shall be lodged with the 
Commission and a copy thereof served on the 
applicant by 12 September 1989. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 2139 of 1989. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the 
time in which an answering statement to Application 

No. 2131 of 1989 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by Paul 
MacFarlane in accordance with the Industrial 
Relations Act 1979; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct: 

1. That the applicant shall forthwith serve a copy 
of Application No. 2131 of 1989, its 
accompanying Statement and this Order on 
WA Pennant and Flag Displays. 
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2, That an answer to the claims in Matter No. 
2131 of 1989 filed with the Commission on the 
25th day of August 1989 shall be lodged by the 
respondent thereto with the Commission and 
a copy thereof served on Paul MacFarlane 
within seven days from the date upon which 
the documents mentioned in Item 1 of this 
Order are served upon the said respondent, 
WA Pennant and Flag Displays. 

Dated at Perth this 28th day of August 1989. 

(Sgd.) G.J. MARTIN. 
,.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Henry and Walker Contracting Pty Ltd 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
No. CR441 of 1989. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965 

COMMISSIONER R.N. GEORGE. 
26th day of June 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 

Commissioner) 

JOINDER/CONCURRENCE 
OF PARTIES — 

Application for — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction. Mining and Energy Workers 
Union of Australia. Western Australian Branch 

and Others 
and 

Multiplex Construction Pty Limited. 
No. 604 of 1988. 

COMMISSIONER G.L. FIELDING. 
10th day of July 1989. 

Order. 
HAVING heard Ms L. Heap on behalfofthe applicants 
and Mr T. Dobson on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders: 

That the application be withdrawn by leave. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

THE COMMISSIONER: This matter concerns the 
ratification of a site allowance of $1.20 for each hour 
worked to be paid to employees of Henry and Walker 
Contracting Pty Ltd who are, or are eligible to be, 
members of the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, wh ilst they are 
engaged on what is known as the Chichester/Fortescue 
project. 

The parties are agreed that the payment of $1.20 per 
hour in lieu of all special rates and provisions contained 
in Clause 18 of the Metal Trades (General) Award No. 
13 of 1965 is warranted on the basis that the disabilities 
associated with the project are in excess of those 
provided for under the award. 

In order to discharge the onus of establishing that the 
Metal Trades (General) Award No. 13 of 1965 does not 
adequately compensate for the disabilities experienced 
on projects of the type subject of these proceedings, Mr 
Smith, on behalf of the applicant employer, asked that 
the transcript and reasons for decision in the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth and the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia v. 
G. & G. Electrical Enterprises Pty Ltd and EPL-Kone 
Pty Ltd. matter No. CR1334 of 1988 (69 WAIG 1189) be 
accepted into the record of these proceedings. 

For the reasons set out in the decision in matter No. 
CR1334of 1988 and having inspected the site subject to 
the present application, I accept that the claim now 
before this Commission can be dealt with within the 
State Wage Principles enunciated by the Commission 
in Court Session in the State Wage Decision of 
September 1988 (68 WAIG 2412) and is consistent with 
the Principles set out by the Full Bench of the 
Commission in the Acoa case (68 WAIG 1690). 

The work on the Chichester/Fortescue project 
involves the construction of approximately 76 
kilometres of roadway being part of the national 
highway system and located approximately half-way 
between Port Hedland and Newman. 

As part of the project there is a requirement to 
construct some 171 concrete and steel culverts, three 
steel and concrete bridges and seven floodways. During 
inspections it was explained that the largest of the 
floodways was some five kilometres in length. 

The work on the project commenced in January 1989 
and as indicated both in the course of the inspection 
and during the hearing, is expected to be concluded at 
the end of 1989. 

The project is valued at $22 million. The total 
workforce is approximately 150 with 25 of that number 
being employees subject to the present application. 
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The disabilities idenified by the parties during the 
hearing and inspections include congestion because of 
the concentration of heavy machinery on the project, 
wet underfoot in some areas, working in exposed 
conditions involving climatic extremes, the remoteness 
of the job (it being some 230 kilimetres from the nearest 
major centre. Port Hedland), wind-blown dust during 
dry periods and disabilities associated with living in a 
temporary camp. 

It was also noted during the inspections that the 
workshop in which a number of the employees 
concerned worked consisted of a concrete slab covered 
by an open structure supporting a metal roof. This 
leaves those employees who are not working at the site 
exposed to the elements even though they are working 
at the base camp. 

Work on the project proceeds around the clock with 
both day and night shifts in operation for seven days of 
the week. 

I am satisfied that on the material presented by the 
parties and from the inspections held that a site 
allowance of $1.20 for each hour worked is justified to 
compensate for all of the special features and 
disabilities in connection with the site in lieu of and in 
substitution for all or any of the special rates and 
provisions prescribed in Clause 18 of the Metal Trades 
(General) Award No. 13 of 1965. 

I note also from the submissions of Mr Wilson in 
relation to the quantum of the allowance proposed that 
it compares favourably with site allowances previously 
paid on earlier sections of the same road construction 
— see Prints G4935 and G9552. 

Payment for the allowance now ratified is to be made 
to employees for the time they are engaged on site and 
for the life of the project. 

Appearances: Mr S.J. Smith appeared for the 
applicant. 

Mr B. Wilson appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

Henry and Walker Contracting Pty Ltd 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

No. CR441 of 1989. 
METAL TRADES (GENERAL) AWARD 

No. 13 of 1965 
Various Occupations Roadwork Construction 

COMMISSIONER R.N. GEORGE. 
26th day of June 1989. 

Order. 
HAVING heard Mr S. Smith on behalf of the applicant 
and Mr B. Wilson on behalf of the respondent, and by 
consent, the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by 
the State Wage Case decision — September 1988 and 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That employees who are employed by the 
respondent on the Port Hedland to Newman 
roadwork construction site, shall be paid a site 
allowance of $1.20 per hour as a flat amount for 

each hour worked in lieu of all special rates and 
provisions contained in Clause 18 — Special Rates 
and Provisions of the Metal Trades (General) 
Award No. 13 of 1965. 

This Order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western 

Australia (Association of Workers) 
and 

Beechboro Building Company. 
No. C546 of 1989. 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant 
claims a site allowance for the construction of new 
facilities at the Sacred Heart College site in Hocking 
Parade. Sorrento. The Commission inspected the site 
on 24 July 1989. The work involved is the construction of 
a gymnasium and hall with associated workshop 
facilities, a drama centre and classrooms, all to the 
value of $1.1 million. The work commenced on site on 9 
May is due for completion in November. The workforce 
on site numbers approximately 15 with a maximum of 
20. The area of the site is 2 400 square metres, with the 
construction work occupying 60 per cent of the site. The 
claim of the Unions is for a site allowance of $1.50 to 
apply. 

The parties agreed that the manner of construction is 
leading to a cramped and congested site, with wet 
underfoot, dirty work, and the handling of second hand 
timber for formwork. Further the site has a minimal 
laydown area for some overlap of trades in some areas 
of the construction. Although the construction is all 
single storey there is some underground brick work laid 
for the basement. The location of the site also means 
that it is subject to winds from the ocean and this is said 
to have caused disabilities with dust and some 
inclement conditions. 

In the course of the conference held on site the parties 
reached agreement for an allowance of SI.00 to apply to 
the site. In the opinion of the Commission the amount 
agreed upon is within the range of allowances which 
have previously been granted for work of this nature, 
and given that the fixing of an allowance is not capable 
of precise formulation, the Commission is not disposed 
to reject the agreement of the parties and accordingly 
the agreement is approved. 

Decision accordingly. 
Appearances: Ms J.F. Boots appeared on behalf of 

the applicant. 
Ms KJ. Lynch appeared on behalf of the 

respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Beechboro Building Co. 

No. C546of 1989. 
BUILDING TRADES (CONSTRUCTION) AWARD 

No. 14 of 1978; 
EARTHMOVING AND CONSTRUCTION AWARD 

No. 10 of 1963; 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Order. 
HAVING heard Ms K.J. Lynch on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the Sacred Heart College site at Hocking Parade, 
Sorrento, a site allowance of $1.00 per hour to 
compensate for all special factors and disabilities 
in connection with the said work in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building Trades 
(Construction) Award No. 14 of 1978. excepting 
subclauses (0 Explosive Powered Tools, and (w) 
Heavy Blocks; Clause 24 of the Earthmoving and 
Construction Award No. 10 of "1963 and Clause 24 
of the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, with effect 
from the commencement of work on the site and 
until the work is complete, be and is hereby 
ratified. 

The principal contractor shall also provide tea. 
coffee, sugar and milk to employees employed in 
accordance with the abovementioned awards and 
employed on site. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of 

Western Australia (Association of Workers) 
and Electrical Trades Union of Workers 

of Australia (Western Australian Branch) 
and 

Building Management Authority. 
No. CR477 and CR658 of 1989. 

COMMISSIONER A.R. BEECH. 
17th day of August 1989. 

Reasons for Decision. 

THE COMMISSIONER: In this matter the parties 
have failed to reach agreement in relation to a site 
allowance for work being performed at the Balga 
Technical College site. The unions claim an allowance 
of $1.40 per hour to apply to all work performed by the 
employees on this project from the date of 
commencement. The matter before the Commission 
embraces stages one and two of the project. Stage one 
commenced in April this year and has a cost of $700 000 
with a completion date of August or September of this 
year. It will employ an average of 20 persons on site, with 
a maximum of 30 constructing a single storey structure 
of brick, with a concrete pad and metal roof. Stage two is 
the construction of a major teaching block which also 
commenced in April this year and is due to finish in 
August 1990. The value of this project is $6 000 000. It 
will employ an average of 30 persons on site, with a 
maximum of 45. Construction of stage two is somewhat 
different from the normal construction undertaking in 
that it is a single storey sructure with some 32 or 36 
structural steel columns from which a suspended roof 
will be hung. The project will involve a further stage, 
stage three but this is not due to commence for some 
time, and the common position of the parties is that the 
allowance to be struck on this occasion will not be 
applied to stage three, but rather stage three will warrant 
its own inspections and evaluation. 

In relation ' to the matters currently before the 
Commission^ the parties are agreed that the project is 
one which warrants the payment of a site allowance. 
The dispute between them goes to the level of the 
allowance. In support of its claim the union called 
evidence from Mr Graham Pallot, an organiser with the 
union who indicated that disabilities will arise from a 
far greater use of explosive powered tools due to the 
large amount of steel work on the project and the brick 
work which needs to be tied to the steel. The work 
involves extensive earthworks and extensive sewerage 
and drainage works. There is also said to be some 
difficulties arising from demolition to be done on site, 
although the Commission's recollection on the 
inspections is that the demolition involved is of a minor 
nature. Mr Pallot drew a comparison with work 
undertaken at the Carlisle Technical College. The 
Commission notes that much of Mr Pallofs evidence 
also went to the additional skills involved in the work 
concerned and it is not clear whether these are matters 
which relate to disabilities arising from the site. 

The BMA in its submissions indicated that an 
allowance in the order of $1.00 is appropriate for this 
matter. The fixing of an allowance is not able to be done 
with precision, and indeed the BMA was unable to 
advise the Commission why they believed the level of 
$1.00 was appropriate. The Commission in deciding 
this matter takes into account the disabilities observed 
during the inspections and also the evaluation of 
disabilities which arose in relation to the Carlisle 
Technical College (Print H2132. 29 April, $1.10) and 
also the disabilities involved in the extensions to the 
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Shenton Park Rehabilitation Hospital (C121 and C144 
of 1989.23 June 1989, unreported) with which Mr Pallot 
had been familiar. In all of the circumstances the 
Commission believes that an appropriate allowance is 
$1.10 and the matter will be determined by an Order to 
that effect. The parties are requested to provide a Draft 
Order. 

Appearances'. Ms J.F. Boots appeared on behalf of 
the Building Trades Association of Unions of Western 
Australia (Association of Workers) and the Electrical 
Trades Union of Australia (Western Australian 
Branch), Perth. 

Mr K. Richardson appeared on behalf of the 
Building Management Authority. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. — Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Honourable Minister for Works. 

No. CR477 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978. 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963. 
ENGINE DRIVERS (BUILDING AND 

STEEL CONSTRUCTION) AWARD 
No. 20 of 1973. 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

17 th day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
applicant and Mr K. Richardson on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978. the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building 
and Steel Construction) Award No. 20 of 1973, 
employees employed by or on behalf of the 
Building Management Authority to carry out 
construction work on the Balga Technical School 
Project site, shall be paid $1.10 per hour worked in 
lieu of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award No. 14 of 
1978, excepting subclauses (f) Explosive Powered 
Tools, and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch) and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Hon Minister for Labour, Works and Services. 
No. CR658 of 1989. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD Nos. 29, 30 and 31 of 1961 and 3 of 1962. 
SHEET METAL WORKERS (GOVERNMENT) 

AWARD No. 31 of 1973. 
Metal and Electrical 
Workers Building Industry 

COMMISSIONER A.R. BEECH. 
17th day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
applicants and Mr K. Richardson on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That employees covered by the Engineering 
Trades (Government) Award 1967 and the Sheet 
Metal Workers (Government) Award 1973 and 
employed by the respondent at the Balga Technical 
School Project site, a site allowance of $1.10 per 
hour to compensate for all special factors and 
disabilities in connection with construction work 
on the said site and in substitution for special rates 
and provisions prescribed in Clause 16 of the 
Engineering Trades (Government) Award No. 29, 
30 and 31 of 1961 and No. 3 of 1962, save those 
prescribed in subclause 24(16) of that award, with 
effect from the commencement of work on the site 
and until the work is complete, be and is hereby 
ratified, 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of 

Western Australia (Association of Workers) and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch) 
and 

Building Management Authority 
No. CR584 and CR657 of 1989. 

COMMISSIONER A.R. BEECH. 
17th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the parties 
were unable to agree on a claim for a site allowance on 
the Woodvale North Primary School site, at Woodvale. 
The unions jointly claim an allowance of $1 .(X) per hour 
and the Commission inspected the site on 24 June 1989. 
The project comprised six buildings of a single-storey 
nature, of brick construction with an iron roof, and a 
structural steel frame. Construction commenced in 
May 1989 with completion due on 18 November 1989. 
The maximum workforce will be of some 50 persons, 
with an average of 30. The construction, the project cost 
being $2.7 million, is of six buildings comprising an 
administration block, some teaching blocks and 
covered walk ways. 

The parties are in agreement that an allowance ought 
be provided, and it is conceded that the site possesses 
disabilities such as soft sand, the size of the site, the 
absence of sound footing, and a necessity for workers to 
manhandle material, building equipment and other 
matters. It is also apparent that the site is uneven but the 
BMA does reject the allowance of $1.00 sought by the 
union. In support of its claim the union called evidence 
from Mr Graham Pallet, an organiser with the union. 
His evidence, which was not extensively cross- 
examined confirms the disabilities associated with 
access, movement of materials, whcelbarrovving and 
problems which arise from the type of sand. Evidence 
was also given of the difficulties in clearing the 
bushland and the disabilities arising from smoke from 
the burning off of cleared material. There was also said 
to be an insect problem. 

The Commission has taken into account the matters 
raised by the parties, and makes particular note of the 
allowance which was agreed between the parties for the 
extensions to the Woodvale High School (C118 and 
C140 of 1989.23 June 1989. unreported). In the opinion 
of the Commission, having inspected the Woodvale 
High School site, and having knowledge of a number of 
other allowances which have been awarded in relation 
to similar projects in related areas and the considera- 
tions which arise from the Sapri decision (Print F1957), 
and the Commission's Wage Fixing Principles, the 
appropriate allowance is 75 cents per hour, and the 
matter is determined accordingly. 

Appearances: Ms J.F. Boots appeared on behalf of 
the Building Trades Association of Unions of Western 
Australia (Association of Workers) and the Electrical 
Trades Union of Australia (Western Australian 
Branch), Perth. 

Mr K. Richardson appeared on behalf of the 
Building Management Authority. 

WESTERN. AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
The Building Management Authority 

No. CR584 of 1989. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

17th day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Mr K. Richardson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978. the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building 
and Steel Construction) Award No. 20 of 1973. 
employees employed by or on behalf of the 
Building Management Authority to carry out 
construction work on the Woodvale North Primary 
School site, shall be paid 75 cents per hour worked 
in lieu of and in substitution for all special rates 
and conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award No. 14 of 
1978, excepting subclauses (0 Explosive Powered 
Tools, and (w) Heavy Blocks: Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch) and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Hon Minister for Labour. Works and Services 
No. CR657 of 1989. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD Nos. 29. 30 and 31/1961 and 3/1962 

SHEET. METAL WORKERS (GOVERNMENT) 
AWARD No. 31 of 1973 

Metal and Electrical Workers Building Industry 
COMMISSIONER A.R. BEECH. 

17th day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Mr K. Richardson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That employees covered by the Engineering 
Trades (Government) Award 1967 and the Sheet 
Metal Workers (Government) Award 1973 and 
employed by the Respondent at the Woodvale 
North Primary School site, a site allowance of 75 
cents per hour to compensate for all special factors 
and disabilities in connection with construction 
work on the said site and in substitution for special 
rates and provisions prescribed in Clause 16 of the 
Engineering Trades (Government) Award No. 29. 
30,31 of 1961 and 3 of 1962, save those prescribed in 
subclause 24(16) of that award, with effect from the 
commencement of work on the site and until the 
work is complete. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. — Site Allowance. 

Building Trades Association of Unions 
of Western Australia 

(Association of Workers) 
and 

Hallcraft Constructions Pty Limited. 
No. CR 580 of 1989 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
22nd day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
applicant and Mr M. Mclean on behalf of the 

respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the All Saints College site at Bullcreek, a site 
allowance of 60 cents per hour to compensate for 
all special factors and disabilities in connection 
with the said work in lieu of and in substitution for 
all special rates and conditions prescribed in 
Clause 9(1) of the Building Trades (Construction) 
Award No. 14 of 1978. excepting subclauses (f) 
Explosive Powered Tools, and (w) Heavy Blocks; 
Clause 24 of the Earth moving and Construction 
Award No. 10 of 1963 and Clause 24 of the Engine 
Drivers" (Building and Steel Construction) Award 
No. 20 of 1973, with effect from the 1st day of May 
1989 and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of 

Western Australia (Association of Workers) 
and 

Jennings Industries Ltd. 
No. CR547 of 1989. 

COMMISSIONER A.R. BEECH. 
17th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER; In this matter the parties 
were unable to agree on a claim for a site allowance of 
$1.40 per hour to apply to all employees engaged on the 
construction of a restaurant and cinema complex by the 
respondent at Innaloo. The construction involves seven 
new cinema theatres within the complex, together with 
a restaurant, tavern, snack bar. kitchen and toilet 
complex. The average workforce will be between 30 to 
35 persons, with a peak workforce of 50. Construction 
commenced at the beginning of May 1989 and is 
expected to be completed 12 months later. Construction 
involves the use of a steel frame, metal roof, concrete 
slab floors and brick in-fill. The project value is $7 
million. The Commission inspected the site on 24 July. 
The building, when constructed, will have an average 
height of 11 m. with its highest point being 15 m. The 
project takes place at a cleared site, and did not involve 
demolition or re-working of existing drive-in 
facilities. 

In support of its claim the Union called Mr Ross 
Martin the shop steward from the site. His evidence is 
that the site is a reclaimed swamp, which has led to 
some compaction problems and difficulties in getting 
the soil to the proper compaction level. This has 
involved the need to re-excavate trenches. There has 
further been a problem with drainage in the wet weather 
and with substantial underground wiring which is part 
of the adjacent drive-in cinema complex. As a result of 
the excavations wire has been disturbed and broken 
and is commonly found through the site. There is work 
in a lift shaft which is said to involve the majority of 
persons on the site, involving climbing and a fairly 
confined working environment. The style ofbrick being 
used gives off a greater amount of dust which is itself a 
disability and involves a degree of cleaning up. A 
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further disability arises from the noise and fumes from 
the large compactor used on site. Mr Martin's evidence 
was not subject to cross-examination. 

For the employers, it was said that there is not an 
objection taken to a site allowance as such, and it is 
conceded that the site is one which would warrant an 
allowance. The difficulty faced by the employer is the 
level of allowance which is seen to be appropriate. 

The Commission agrees with the parties that the site 
is one which warrants a site allowance. As to the 
quantum of the allowance what has been said about the 
difficulty in assessing an appropriate allowance need 
not be repeated here. 

The parties referred to a number of decisions in the 
course of their submissions. One that both parties saw 
as being quite relevant, although the degree of relevance 
is a difference between them, is the allowance of $1.30 
awarded by the Commission to the construction of the 
cinema complex at Carousel, Cannington (No. 672 of 
1989,29 June 1989). That matter concerns construction 
of an eight cinema complex. It is to be noted that in the 
Reasons for Decision of that matter, the $1.30 awarded 
represented the agreement of the parties, and an 
amount of money which was "possibly higher than the 
Commission itself may have awarded ..." Further 
although the cinema complexes may, by their very 
nature, present similar disabilities, it is to be noted that 
substantial reliance was placed in that matter upon the 
soil conditions, which were of clay and not easily able to 
be dug by hand. The complex at Innaloo has its own 
problems also, but perhaps in a slightly different mix. 
As pointed out by Mr Dobson, the site allowance of 
$1.10 given in relation to the OTC site at Gnangara (C82 
of 1989,69 WAIG 1709) was an allowance for a project of 
similar scale and size, although of a different function. 
The Commission also draws upon its own background 
of allowances generally, and does not see such a 
significant difference between the working conditions 
on the Innaloo site than sites such as the Hamersley 
Community Centre (C355 of 1988, $1.00) and the 
Kingsley Community Centre (C593 of 1989, $1.10). 

In the circumstances, and after giving consideration 
to the matters enunciated by the Sapri Decision (Print F 
1957), the Commission determines an allowance of 
$ 1.10 and the matter is decided accordingly. The parties 
are requested to provide the necessary Draft Order. 

Appearances: Ms J.F. Boots appeared on behalf of 
the applicant. 

Mr T. Dobson appeared on behalf of the 
respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Jennings Industries Limited 

No. CR547 of 1989. 
BUILDING TRADES (CONSTRUCTION) AWARD 

No. 14 of 1978 
EARTH MO VIN G AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
17th day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Mr T. Dobson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building 
and Steel Construction) Award No. 20 of 1973, 
employees employed by or on behalf of the 
Respondent to carry out construction work on the 
cinema complex site at Innaloo, shall be paid $1.10 
per hour worked in lieu of and in substitution for 
all special rates and conditions prescribed in 
Clause 9(1) of the Building Trades (Construction) 
Award No. 14 of 1978, excepting subclauses (I) 
Explosive Powered Tools, and (w) Heavy Blocks; 
Clause 24 of the Earthmoving and Construction 
Award No. 10 of 1963 and Clause 24 of the Engine 
Drivers' Building and Steel (Construction) Award 
No. 20 of 1973. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Master Builders' Association of Western Australia 

(Union of Employers) 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. 1739 of 1989. 
COMMISSIONER A.R. BEECH. 

8th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant, 
on behalf of Clough Building seeks ratification of a site 
allowance of $1.20 per hour to apply to the construction 
of an office block known as Hampden Court in 
Hampden Road, Hollywood. The Commission 
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inspected the site on 2 August. The office block consists 
of an underground basement a ground and first floor 
being constructed on a vacant block. The project is 
worth $ 1.2 million. Work commenced on 29 April and is 
due for completion in January 1990. The site is 
sandwiched between two existing dwellings and the 
workers on site confirmed that the site was physically 
small and the building occupies some 80 to 85 per cent 
of the site. The laydown area is insignificant and the 
Commission was informed of an excess carrying of 
materials, and an inability to stack, or stock-pile 
materials in advance. Complaints were strongly made 
about the lack of parking facilities on site or in the 
immediate vicinity of construction for the workforce. 
On this matter whilst it is not certain that this is a matter 
which is proper to be taken into account in determining 
disabilities on site, the Commission understands that 
this problem is one which contributes to the working 
environment, and an attitude to industrial relations 
generally. The Commission was informed of significant 
trenching for the underground basement and for the 
laying of bricks in that area. There was also congestion 
on site. The Commission at first believed the agreement 
of the parties was for an excessive amount. However the 
parties stressed the similarities between the work on site 
and a number of developments in the West Perth area 
which have featured similar disabilities. A number of 
those have attracted site allowances of the order of $1.10 
(C482 of 1988, C965 of 1987, C19 of 1988). The 
Commission was also referred to construction in a 
neighbouring suburb. Nedlands which attracted a site 
allowance of $1.10 (C29 of 1989). In the circumstances 
an Order will issue ratifying the agreement of the 
parties. 

Appearances: Ms KJ. Lynch appeared on behalf of 
the applicant. 

Ms J.F. Boots appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

The Master Builders' Association of Western Australia 
(Union of Employers) 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers) 
No. 1739 of 1989. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978; 

EARTH MOVING AND CONSTRUCTION AWARD 
No. 10 of 1963; 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

8th day of August 1989. 

Order. 
HAVING heard Ms KJ. Lynch on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
' to pay employees employed by or on behalf of 

Clough Building in carrying out the construction 
work at 186-190 Hampden Road, Hollywood, a site 
allowance of $1.20 per hour to compensate for all 

special factors and disabilities in connection with 
the said work in lieu of and in substitution for all 
special rates and conditions prescribed in Clause 
9(1) of the Building Trades (Construction) Award 
No. 14 of 1978, excepting subclauses (0 Explosive 
Powered Tools, and (w) Heavy Blocks; Clause 24 of 
the Earthmoving and Construction Award No. 10 
of 1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Master Builders' Association of Western Australia 

(Union of Employers) 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. 1806 of 1989. 
COMMISSIONER A.R. BEECH. 

8th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the parties seek 
ratification of a site allowance for the refurbishment of 
an office block in Nicholson Road, Subiaco. The work 
is being undertaken by Geo. Esslemont and Son Pty 
Ltd. The work involves re-cladding external surfaces, 
new windows and stone work with plastering and 
painting. The structure is being modified at roof level 
and internally the work will involve new ceilings, air- 
conditioning, electrical services, and making good 
other existing services. There was some use of the 
existing internal lift, although main access was by use of 
internal and external staircases. The average workforce 
employed on site numbers 10, with a maximum of 15. 
Work commenced on site on 15 May 1989 and is due for 
completion on 28 September. 

The agreement of the parties is for a site allowance to 
apply of 60 cents per hour, and the Commission has 
little hesitation in ratifying the agreement. 

Order accordingly. 
Appearances: Mr A. Bajada appeared on behalf of 

the applicant. 
Ms J.F. Boots appeared on behalf of the 

respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

The Master Builders' Association of Western Australia 
(Union of Employers) 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers). 
No. 1806 of 1989. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978;- 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963; 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

8th day of August 1989. 

Order. 
HAVING heard Mr A. Bajada on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of Geo. 
A. Esslemont & Son in carrying out the 
refurbishment work at an office block at 20 
Nicholson Road, Subiaco, a site allowance of 60 
cents per hour to compensate for all special factors 
and disabilities in connection with the said work in 
lieu of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award No. 14 of 
1978, excepting subclauses (f) Explosive Powered 
Tools, and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 23.—Site Allowance Agreement. 

■ Master Builders' Association of Western Australia 
(Union of Employers) on behalf of 
Doubikin Constructions Pty Ltd 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers). 
No. 617 of 1989. 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

28th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: By this application the 
Applicant seeks an Order to issue ratifying an 
agreement reached between the parties for the payment 

69 W.A.I.G. 

of a site allowance of $1.40 to employees engaged on 
construction work on the extensions to the library at 
Curtin University. The Commission was advised that' 
the work, consisting of a five level construction will be 
constructed on the existing Library site and will break 
into the existing building, which is still in use. The 
construction will use pre-cast concrete panels and there 
is agreement between the parties as to the overlap of 
trades which will occur, problems which will occur as a 
result of the existing Library still being in use. 
difficulties in access to the site and the lay down area 
given the work being done. Work commenced on 17 
May and is due for completion in August 1990. It will 
employ approximately 50 persons and the. parties 
referred to two previous authorities which had guided 
them in their negotiations, these being a similar 
construction at Murdoch University. Print G3410 
which resulted in a site allowance of $1.20, and 
construction at the Perth Technical College, €921 of 
1986 which resulted in a site allowance of $1.40. 

The Commission having regard to the Principles laid 
down in the Sapri Decision (Print F1957) believes that 
the construction work is one which warrants a site 
allowance and further that the amount agreed between 
the parties is able to be ratified. The Commission 
repeats here the comments made during this matter that 
$1.40 is the upper limit in construction of this kind. 
Whilst the setting of an allowance is not capable of 
precise formulation the Commission needs to be 
conscious that mere ratification of the agreement 
reached by the parties may have the result of 
establishing a "pattern" at a level greater than that 
warranted. However, the parties have also concluded a 
site agreement which involves application of provisions 
of the WA Building Industry Agreement 1987 and 
further a grievance procedure. For these reasons the 
Commission will approve the allowance. 

Ms K.J. Lynch appeared on behalf of the applicant. 
Ms J.F. Boots appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 23.—Site Allowance Agreement. 

The Master Builders' Association of Western Australia 
(Union of Employers) on behalf of 
Doubikin Constructions Pty Ltd 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers). 
No. 617 of 1989. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

28th day of August 1989. 

Order. 
HAVING heard Ms K.J. Lynch on behalf of the 
Applicant and Ms J. Boots on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the General Facilities Building 105 Extension 
project at the Curtin University campus, a site 
allowance of $1.40 per hour to compensate for all 
special factors and disabilities in connection with 
the said work in lieu of and in substitution for all 
special rates and conditions prescribed in Clause 
9(1) of the Building Trades (Construction) Award 
No. 14 of 1978, excepting subclauses (f) Explosive 
Powered Tools and (w) Heavy Blocks; Clause 24 of 
the Earth moving and Construction Award No. 10 
of 1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Site Agreement. 
1. Preamble: Memorandum of Agreement made this 

21st day of April 1989 between Doubikin 
Constructions Pty Ltd on the one hand, acting as 
agents for the clients Curtin University, and the 
Building Trades Association of Unions of WA on 
the other hand. 

2. Scope and Application. 
2.1. The provisions of this Agreement shall apply 

to Doubikin Constructions Pty Ltd as the 
principal contractor engaged in the 
construction of the General Facilities 
Building 105 extension contract on the 
campus of Curtin University. 

2.2. The provisions of this Agreement shall apply 
to employees of the principal contractor who 
are members of or eligible to be members of 
one of the Building Trades Association of 
Unions and who are employed on 
construction work on this project. 

3. Period of Operation: From commencement of the 
project 17 April 1989 to practical completion of the 
project. 

4. Application of Award. 
4.1. Except as varied by this Agreement, rates of 

pay allowances and conditions shall be as 
prescribed in the National Building Trades 
Construction Award 1975 and the State 
Building Trades (Construction) Award 1987 
and the Plumbing Industry (Qld and WA) 
Award 1979. 

4.2. The rates of allowances and conditions of 
employment for employees engaged from 
time to time on construction work on the 
project and whose classification is prescribed 
in a Federal or State Award, otherwise than 
aforementioned in 4.1 shall apply. 

5. Subject to ratification by the WA Industrial 
Relations Commission, a site allowance of $1.40 
per hour worked shall apply in lieu of all special 
rates contained in Clause 10 of the National 
Building Trades Construction Award 1975, Clause 
9 of the State Building Trades (Construction) 
Award 19,87 and Clause 12 of the Plumbing 
Industry (Qld and WA) Award 1979 except for the 
allowances for explosive powered tools and lifting 
other than standard bricks. 

6. The provisions of the WA Building Industry 
Agreement 1987 shall apply in every respect with 
particular reference to the following procedures: 
1. Inclement weather. 
2. Demarcation and team ratios. 
3. Overtime restrictions. 
4. Adjustment of rostered days off. 
5. Safety. 
6. Site allowances. 
7. Site restrictive practices. 
8. Monitoring of agreement. 
9. Dissemination of information. 

7. Amenities: It is further agreed by the parties 
signatory to this Agreement that amenities 
pursuant to award provisions shall be provided. 

8. Grievance Procedure: When a matter of concern 
arises on site, the following procedure shall be 
followed: 
1. A worker and/or the union representative(s) 

and representative(s) of management shall 
meet to discuss the matter of concern. These 
discussions shall proceed as soon as possible 
and within two working hours and the parties 
shall endeavour to resolve the matter of 
concern at this stage. 

2. Where the above discussions fail to resolve the 
issue it shall be referred to representatives of 
senior management and/or employer 
association(s) and the appropriate union(s). 
These discussions shall take place as soon as 
possible and the parties shall endeavour to 
resolve the matter of concern at this stage. 

3. Failing a satisfactory settlement being 
achieved following discussions outlined 
above, the parties (if it involves any of the 
items listed below) reserve their rights. 
(i) financial union membership; 
(ii) the Building Unions Superannuation 

Scheme; 
(iii) on-site amenities and first aid 

equipment; 
(iv) working in inclement weather 
(v) safety; 
(vi) working on the rostered day off 

contrary to the award; 
(vii) all-in payments; 
(viii) workers compensation; 
(ix) pyramid sub-contracting; 
(x) portable long service leave; 
(xi) claims for payment of lost time; 

4. If the disagreement involves an issue not 
mentioned above, it shall be referred to the 
appropriate Commission as soon as possible 
for resolution. 

Signed for and on behalf of Doubikin Constructions 
Pty Ltd: R. Doubikin, 22 August 1989. 

Signed for and on behalf of Building Trades 
Association of Unions: K.N. Reynolds, 22 August 
1989. 

Builders' Labourers Federation. 
Operative Plasterers and Plaster Workers 

Federation. 
Operative Painters' and Decorators Union. 
Construction, Mining and Energy Workers' Union. 
Plumbers and Gasfitters Employees' Union. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Master Builders' Association of 

Western Australia (Union of Employers) 
on behalf of Doubikin Construction Pty Ltd 

and 
Building Trades Association of Unions 

of Western Australia 
(Association of Workers) 

No. C672 of 1989. 
COMMISSIONER A.R. BEECH. 

22nd day of August 1989. 

Reason for Decision. 
THE COMMISSIONER: This matter is an application 
before the Commission for an order pursuant to section 
23 of the Act ratifying an agreement between the parties 
for the payment of a site allowance of 95 cents per hour 
for the construction of the school gymnasium for the 
Perth College, Beaufort Street, Mt Lawley. The 
Commission inspected the site on 16 August 1989. The 
gymnasium consists of one single storey building, some 
11 metres in height. It contains a mezzanine floor. 
Construction is of brick and steel portal frame. The 
project is worth approximately $1 million. Work 
commenced on site on 16 June with a completion date 
ofFebruary 1990. Average employment on site will be 12 
persons, with a maximum of 18 to 20. The parties have 
agreed that the site is small, involved major trenching, 
will be cramped and congested as construction 
proceeds. There is an inadequate laydown area, 
inadequate parking, and below ground brick laying. 

Having regard to these factors, and the agreement 
reached between the parties, the Commission is of the 
opinion that the site is one for which a site allowance 
should be prescribed. As to the quantifying of the 
allowance, the parties referred to a previous decision of 
the Commission in relation to the Sacred Heart College 
at Sorrento (C546 of 1989). On the above understanding, 
the Commission ratifies the site allowance which is 
agreed between the parties. 

Order accordingly. 
Ms KJ. Lynch appeared on behalf of the applicant. 
Mr M. Binstead appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. — Site Allowance. 

Master Builders' Association of 
Western Australia (Union of Employers) 

on behalf of Doubikin Constructions Pty Ltd 
and 

Building Trades Association of Unions 
of Western Australia 

(Association of Workers) 
No. C672 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND 
STEEL CONSTRUCTION) AWARD 

No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
22nd day of August 1989. 

Order. 
HAVING heard Ms KJ. Lynch on behalf of the 
applicant and Mr M. Binstead on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the sports gymnasium site at Perth Girl's 
College, Mt Lawley, a site allowance of 95 cents per 
hour to compensate for all special factors and 
disabilities in connection with the said work in lieu 
of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award No. 14 of 
1978, excepting subclauses (f) Explosive Powered 
Tools and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Master Builders' Association of Western Australia 

(Union of Employers) on behalf of 
Fennco Constructions 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers). 
No. C593 of 1989. 

COMMISSIONER AR. BEECH. 
2nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter is an application 
pursuant to section 23 of the Act to ratify a site 
allowance agreed between the parties for the 
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construction of an administration building, and a 
playgroup building at the Kingsley Community Centre, 
at Kingsley north of Perth. The Commission inspected 
the site on 24 July. The construction work, all of which 
will be single storey incorporating a suspended plant 
room is of a steel frame, brick work and a metal deck 
roof. The work involved clearing the site and work 
commenced 24 May and is due for completion in 
October 1989. The area of the site is 1 400 square metres 
and will employ 12 persons on average, with a peak 
workforce of 25. The parties advised that there was some 
major trenching for sewerage purposes, confined work 
areas, an inadequate laydown area and overlap of 
trades. The work involved the use of generators and 
concrete sawing equipment to the extent that noise was 
a particular disability and the site was said to be prone 
to sand and dust. In reaching agreement on this matter 
the parties advised the Commission that they had taken 
into account the Community facilities and the site 
allowances awarded for them at Hamersley (C355 of 
1988, $1.00 per hour, Leederville, C1078 of 1987, $1.00, 
and the Graylands Sports Centre, C776 of 1987, $1.00). 
In the light of the above, the parties have reached 
agreement on a site allowance of $ 1.10 per hour and the 
Commission, on the basis on the allowances previously 
referred to does not see the agreement of the parties as 
falling outside the range of allowances which could 
reasonably be agreed. Accordingly the matter will be 
determined by an Order ratifying the agreement of the 
parties. 

Appearances: Ms K.J. Lynch appeared on behalf of 
the applicant. 

Ms J.F. Boots appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Master Builders' Association of Western Australia 

(Union of Employers) 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. C593 of 1989. 
BUILDING TRADES (CONSTRUCTION) AWARD 

No. 14 of 1978; 
EARTHMOVING AND CONSTRUCTION AWARD 

No. 10 of 1963; 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Order. 
HAVING heard Ms K.J. Lynch on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of 
Fennco Constructions in carrying out the 
construction work at the Kingsley Community 
Centre site, Kingsley, a site allowance of $1.10 per 
hour to compensate for all special factors and 
disabilities in connection with the said wprk in lieu 
of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 

Building Trades (Construction) Award No. 14 of 
1978, excepting subclauses (f) Explosive Powered 
Tools, and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western 

Australia (Association of Workers) 
and 

Geo. Esslemont & Sons Pty Ltd. 
No. C579Aof 1989. 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicants 
claim a site allowance for the renovation and 
refurbishment of the Governor Stirling Senior High 
School. The Commission inspected the site on 27 July. 
On the information supplied to the Commission on site, 
the value of the contract amounts to $550 000 and 
involves a small amount of demolition and a small 
amount of reconstruction work, including the 
extension of the perimeter of the ground floor of one 
wing of the school by 800 mm. Work commenced on 19 
June and is due for completion in mid December. The 
work when it is completed will involve working on all 
three levels of the existing school, but given that the 
maximum workforce will be 15 in approximately 
November, it was submitted that there was no overlap of 
trades likely, although it is noted that the Union 
disputed this claim. It is said that most of the work will 
take place inside the school and under cover. The 
school is in operation whilst the work is in progress, 
although neither party alleged complications arising 
because of this. The parties reached agreement on this 
matter with the assistance of the Commission at 60 
cents per hour. The Commission observes that that level 
of allowance is broadly aligned with the level of 
allowances generally paid for the refurbishment of a 
number of metropolitan schools and accordingly 
ratifies the agreement of the parties. 

Order accordingly. 
Appearances: Ms J.F. Boots appeared on behalf of 

the applicant. 
Mr P.R. Davis appeared on behalf of the 

respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Geo. Esslemont & Sons Pty Ltd 

No. C579A of 1989. 
BUILDING TRADES (CONSTRUCTION) AWARD 

No. 14 of 1978; 
EARTH MO V1N G AND CONSTRUCTION AWARD 

No. 10 of 1963; 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Order. 
HAVING heard Ms J.F, Boots on behalf of the 
Applicant and Mr P R. Davis on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the Governor Stirling High School site at West 
Midland, a site allowance of 60 cents' per to 
compensate for all special factors and disabilities 
in connection with the said work in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building Trades 
(Construction) Award No. 14 of 1978, excepting 
subclauses (f) Explosive Powered Tools, and (w) 
Heavy Blocks; Clause 24 of the Earthmoving and 
Construction Award No. 10 of 1963 and Clause 24 
of the Engine Drivers" (Building and Steel 
Construction) Award No. 20 of 1973, with effect 
from the commencement of work on the site and 
until the work is complete, be and is hereby 
ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Master Builders' Association of Western Australia 

(Union of Employers) on behalf of A. Ravi (Builders) 
Pty Limited 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers). 
No. C579 of 1989. 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter concerns a claim 
for a site allowance to be paid to employees engaged on 
the construction of 29 home units in Peninsula Road, 
Maylands. The claim for the site allowance is opposed 
by the employers. The inspections revealed that the 
construction consists of five two-storey single units, 12 

two-bedroom aged persons' units, and 12 one-bedroom 
aged persons' units. All building will be two storey, with 
a conventional construction of concrete slab, brick 
work, suspended concrete slab and colour-bond roof. 
Work commenced on site on 6 June 1989 and is due for 
completion in December. The workforce employed will 
be approximately 18, with a peak workforce of 45. The 
value of the contract is $1.9 million. The Commission 
was advised that the principal disabilities on site arise 
from the sloping nature of the block and the different 
levels upon which work will be carried out. This will 
lead to problems and conditions which will arise due to 
wet underfoot, general dampness and increase man 
handling. 

The Commission was advised that some of the 
inherent dampness of the site arises from the presence 
of a river running at the bottom end of the block. 

Having considered the matter and bearing in mind 
the disabilities which arose from the construction of 
some home units in Victoria Park (C1500 of 1989) the 
Commission assesses the appropriate site allowance for 
this matter as being $1.00 per hour and the matter is 
determined accordingly. 

Appearances: Ms KJ. Lynch appeared on behalf of 
the applicant. 

Ms J.F. Boots appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

The Master Builders' Association of Western Australia 
(Union of Employers) on behalf of A. Ravi (Builders) 

Pty Limited 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. C579 of 1989.' 
BUILDING TRADES (CONSTRUCTION) AWARD 

No. 14 of 1978; 
EARTHMOVING AND CONSTRUCTION AWARD 

No. 10 of 1963; 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Order. 
HAVING heard Ms KJ. Lynch on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978. the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building 
and Steel Construction) Award No. 20 of 1973, 
employees employed by or on behalf of A. Ravi 
(Builders) Pty Limited to carry out work on the 
construction of 29 home units at Peninsula Road, 
Maylands, shall be paid a site allowance of $1.00 
per hour in lieu of and in substitution for all special 
rates and conditions prescribed in Clause 9(1) of 
the Building (Construction) Award No. 14 of 1978, 
excepting subclauses (f) Explosive Powered Tools, 
and (w) Heavy Blocks; Clause 24 of the 
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Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western 

Australia (Association of Workers) 
and 

Sabemo (WA) Pty Ltd. 
No. CR520 of 1989. 

COMMISSIONER A.R. BEECH. 
22nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the parties 
have failed to reach agreement concerning certain 
construction work being undertaken by the respondent 
at the Churchlands College of Advanced Education. 
The Commission inspected the site on 24 July. The 
project is for the construction of a maths, computer and 
business studies facility, consisting of four lecture 
theatres and 28 smaller rooms, all of a two-storey 
nature. Some demolition is involved at the point where 
the buildings under construction join existing 
buildings. The building site is 936 sq. m and employs an 
average workforce of 16, with a maximum of 20. The 
project, which is valued at $1.4 million, commenced on 
23 May and is due for completion on 18 December. The 
parties are agreed on a number of the disabilities and 
the Commission understands the disabilities to be a 
confined work area, dust and noise to a degree greater 
than experienced elsewhere, sandy soil, wet underfoot 
and at times an inadequate laydown area. The college is 
in operation during the construction project, although 
it is not clear the extent of the disabilities which arise as 
a result of this. 

The parties are agreed that an allowance is warranted 
for this site, and the Commission, having regard to the 
principles enunciated in the Sapri Decision (Print No. 
F1957) agrees with the parties that this is the case. As to 
the rate to be awarded the Commission refers to a 
previous decision of the Commission as currently 
constituted in CR332 of 1989 (unreported, 28 July 1989) 
wherein the construction of other buildings at the 
Churchlands College was a subject of arbitration 
before the Commission, resulting in a site allowance 
awarded of 90 cents. The Commission believes that the 
appropriate allowance to be awarded for the project 
currently before the Commission is an allowance of a 
similar value, and accordingly this matter is determined 
by the awarding of an allowance of 90 cents per hour 
(Decision accordingly). 

Appearances: Ms J.F. Boots appeared on behalf of 
the applicant. 

Ms K.J. Lynch appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Sabemo (WA) Pty Ltd 

No. CR520 of 1989. 
BUILDING TRADES (CONSTRUCTION ) AWARD 

No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION AWARD 

No. 10 of 1963 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
22nd day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Ms K.J. Lynch on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building 
and Steel Construction) Award No. 20 of 1973. 
employees employed by or on behalf of the 
Respondent to carry out construction work on the 
Churchlands College (WACAE) site, 
Churchlands, shall be paid 90 cents per hour 
worked in lieu of and in substitution for all special 
rates and conditions prescribed in Clause 9(1) of 
the Building Trades (Construction) Award No. 14 
of 1978. excepting subclauses (f) Explosive 
Powered Tools, and (w) Heavy Blocks; Clause 24 of 
the Earthmoving and Construction Award No. 10 
of 1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from com- 
mencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch). Perth 
and the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia 

and 
EPL-Kone Pty Limited and Milec Electrical Services 

No. CR484 of 1989. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978 
LIFT INDUSTRY (ELECTRICAL AND METAL 

TRADES) AWARD No. 9 of 1971. 
COMMISSIONER R.N. GEORGE. 

30th day of June 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, taken from the transcript as edited by the 
Commissioner) 

THE COMMISSIONER: This matter concerns the 
ratification of a site allowance of $1.90 for each hour 
worked to be paid to employees of EPL-Kone Pty Ltd 
and Milec Electrical Services who are. or are eligible to 
be, members of the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth whilst they are 
engaged on what is known as the Perth Bus Station site 
situated at Mounts Bay Road, Perth. 

The parties are agreed that the payment of $1.90 per 
hour in lieu of all special rates and provisions contained 
in Clause 18 of the Electrical Contracting Industry 
Award No. R22 of 1978 [with the exception of those 
specified in subclauses (19), (20) and (21) of that clause] 
and Clause 16 of the Lift Industry (Electrical and Metal 
Trades) Award No. 9 of 1971, is warranted on the basis 
that the disabilities associated with the project are in 
excess of those provided for under the awards. 

In order to discharge the onus of establishing that the 
awards do not adequately compensate for the 
disabilities experienced on projects of the type subject 
of these proceedings, Mr Game, on behalf of the 
Applicant union, asked that the transcript and reasons 
for decision in the Electrical Trades Union of Workers 
ofAustralia (Western Australian Branch). Perth and the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia v. G. & G. Electrical Enterprises 
Pty Ltd and EPL-Kone Pty Ltd, matter No. CR1334 of 
1988 (69 WAIG 1189) be accepted into the record of 
these proceedings. 

For the reasons set out in the decision in matter No. 
CR1334 of 1988 and having inspected the site subject to 
the present application, I accept that the claim now 
before this Commission can be dealt with within the 
State Wage Principles enunciated by the Commission 
in Court Session in the State Wage Decision of 
September 1988 (68 WAIG 2412) and is consistent with 
the Principles set out by the Full Bench of the 
Commission in the Alcoa case (68 WAIG 1690). 

The project as described by the parties is summarised 
in a decision of Beech C. in matter No. CR131 of 1989 
dated 23 March 1989 (69 WAIG 1168). In the Reasons 
for Decision in that matter, the structure is described as 
being of two levels containing multiple entry facilities 
for buses at ground level whilst the second level is a roof 
structure which will consist of totally landscaped 
gardens as part of the plan. 

The structure also contains a concourse area with 
metal strip ceiling and a glass barrel vaulting system. 
Due to its nature there is an amount of steel fixing 

required over and above that which would normally be 
required given that the landscaped roof deck will place 
a load on its supports nine times greater than that 
placed on a conventional floor area. 

The concrete slab will be laid in sections and will 
constitute the largest slab to be laid in the Central 
Business District of Perth. Some 70 per cent of the 
building structure will consist of landscaped gardens. 
The site itself is significant being an area of 150 metres 
by 110 metres with the building structure occupying 70 
per cent of the site. 

The Reasons for Decision issued by Beech C. go on to 
describe the disabilities on site and they are noted for 
the purposes of these proceedings. 

I also refer to inspections that were held today with 
the parties to these proceedings and with Mr Greg 
Knowles, site supervisor on the project. 

It was noted particularly during the inspections that 
there is significant trenching taking place both 
throughout and along the perimeters of the site. The 
trenching is in an area that had been previously filled 
and therefore presents a number of obstructions in the 
form of rubble, old jetties and other material. Electrical 
conduit work is present in columns and in the slip form. 
The work also involves wiring for an underground 
exhaust system. 

It is noted that the employees in respect of the 
Electrical Contracting Industry Award will be on site 
for the full period of the project. The employees subject 
to the Lift Industry Award will be on site mainly in the 
period February 1989 to August 1990 but will also have a 
presence at various other times until the completion of 
the job. 

The work in respect of the lift industry employees 
involves the installation of six hydraulic lifts and 10 
escalators scattered across the site. 

The employees, subject to this application, will be 
working alongside other trades on the site in receipt of a 
similar site allowance and I see no reason to distinguish 
the two groups. 

I am satisfied that on the material presented by the 
parties and from the inspections held that a site 
allowance of $1.90 for each hour worked is justified to 
compensate for all of the special features and 
disabilities in connection with the site in lieu of and in 
substitution for all or any of the special rates and 
provisions prescribed in Clause 18 of the Electrical- 
Contracting Industry Award No. R22 of 1978 [with the 
exception of those specified in subclauses (19), (20) and 
(21) of that clause] and Clause 16 of the Lift Industry 
(Electrical and Metal Trades) Award No. 9 of 1971. 

Payment for the allowance now ratified is to be made 
to employees for the time they are engaged on site and 
for the life of the project. 

Appearances: Mr W. Game appeared for the 
Applicants. 

Mr O. Moon appeared for Milec Electrical 
Services. 

Mr P. Cooke appeared for EPL-Kone Pty Ltd. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth 
and the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia 

and 
EPL-Kone Pty Limited and Milec Electrical Services 

No. CR484 of 1989. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978 and 
THE LIFT INDUSTRY (ELECTRICAL AND 

METAL TRADES) AWARD 
No. 9 of 1971. 

COMMISSIONER R.N. GEORGE. 
30th day of June 1989. 

Order. 
HAVING heard Mr W. Game on behalf of the 
Applicants and Mr O. Moon on behalf of Milec 
Electrical Services and Mr P. Cooke on behalf of EPL- 
Kone Pty Limited, and by consent, the Commission, 
being satisfied that the matter is consistent with the 
Principles enunciated by the State Wage Case Decision, 
September 1988 and pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That, notwithstanding the provisions of Clause 
16 of the Lift Industry (Electrical and Metal Trades) 
Award No. 9 of 1971 and Clause 18 of the Electrical 
Contracting Industry Award No. R22 of 1978, with 
the exception of subclauses (19), (20) and (21) 
employees who are employed by the respondents 
on the Perth Bus Station site, shall be paid a site 
allowance of $ 1.90 per hour for each hour worked 
in lieu of all special rates and provisions. 

This Order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers 

of Australia (Western Australian 
Branch), Perth 

and 
Seme Electrical 

No. CR483 of 1989. 
ELECTRICAL CONTRACTING INDUSTRY 

. AWARD No. R22 of 197S 
COMMISSIONER R.N. GEORGE. 

30th day of June 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 

Commissioner) 
THE COMMISSIONER: This matter concerns the 
ratification of a site allowance of $1.20 for each hour 
worked to be paid to employees of Seme Electrical who 
are members of, or eligible to be members of, the 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth whilst they are 
engaged on what is known as the Castle Hotel, York 
project. 

The parties are agreed that the payment of $1.20 per 
hour in lieu of all special rates and provisions contained 
in Clause 18 of the Electrical Contracting Industry 
Award No. R22 of 1978 [with the exception of those 
specified in subclauses (19), (20) and (21) of that clause], 
is warranted on the basis that the disabilities associated 
with the project are in excess of those provided for 
under the award. 

In order to discharge the onus of establishing that the 
Electrical Contracting Industry Award No. R22 of 1978 
does not adequately compensate for the disabilities 
experienced on projects of the type subject of these 
proceedings, Mr Game, on behalf of the applicant 
union, asked that the transcript and reasons for 
decision in the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth and the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia v. G. & G. Electrical Enterprises 
Pty Ltd and EPL Kone Pty Ltd, matter No. CR1334 of 
1988 (69 WAIG 1189) be accepted into the record of 
these proceedings. 

For the reasons set out in the decision in matter No. 
CR1334 of 1988 and having heard the parties today in 
relation to the instant application, I accept that the 
claim now before this Commission can be dealt with in 
accordance with the State Wage Principles enunciated 
by the Commission in Court Session in the State Wage 
Decision of September 1988 (68 WAIG 2412) and is 
consistent with the Principles set out by the Full Bench 
of the Commission in the Alcoa case (68 WAIG 
1690). 

I also find in this case that there is no reason to 
distinguish the employees, the subject of this 
application, from other employees on site. 

The project as described is the refurbishment and 
reconstruction of the Castle Hotel in York and whilst no 
inspections have been undertaken in respect of the 
present matter, I note that ispections were conducted 
and there was an arbitrated decision issued by Beech C. 
in respect of the same site for other trades employees on 
15 July 1989 (Matter No. CR201 of 1989). 

The parties to these proceedings accept the Reasons 
for Decision in that matter and raise no objections to a 
site allowance of the same quantum. 

In terms of the disabilities experienced on the site I 
refer to the Reasons for Decision in Matter No. CR 201 
of 1989 and note that in fixing the site allowance Beech 
C. was of the opinion that the extensive handling of 
second-hand timber, the old plaster, the dust and decay 
which formed the entire working environment in the 
old part of the hotel constituted factors over and above 
those generally prescribed by the award. He also took 
into account the age of the hotel and the fact that it was 
still in use during refurbishment and reconstruction. 
This required simultaneous construction and 
demolition work involving an overlap of trades and the 
use of machinery and equipment in enclosed spaces. 

I am satisfied that on the material presented by the 
parties and from the Reasons for Decision set out by 
Beech C. in matter No. CR 201 of 1989 that a site 
allowance of $1.20 for each hour worked is justified to 
compensate for all of the special features and 
disabilities in connection with the site in lieu of and in 
substitution for all or any of the special rates and 
provisions prescribed in Clause 18 of the Electrical 
Contracting Industry Award No. R22 of 1978 [with the 
exception of those specified in subclauses (19), (20) and 
(21) of that clause]. 
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Payment for the allowance now ratified is to be made 
to employees for the time they are engaged on site and 
for the life of the project. 

Appearances: Mr W. Game appeared for the 
applicant. 

Mr O. Moon appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers 

of Australia (Western Australian 
Branch), Perth 

and 
Seme Electrical 

No. CR483 of 1989. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978 
COMMISSIONER R.N. GEORGE. 

30th day of June 1989. 

Order. 
HAVING heard Mr W. Game on behalf of the applicant 
and Mr O. Moon on behalf of the respondent, and by 
consent, the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by 
the State Wage Case Decision, September 1988 and 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That, notwithstanding the provisions of Clause 
18 of the Electrical Contracting Industry Award 
No. R22 of 1978 with the exception of subclauses 
(19), (20) and (21), employees who are employed by 
the respondent on the Castle Hotel site, York, shall 
be paid a site allowance of $ 1.20 per hour for each 
hour worked in lieu of all special rates and 
provisions. 

This Order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

SCHOOL TEACHEKS 
TRIBUNAL— 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

The Honourable Minister for Education 
and 

The State School Teachers' Union of 
Western Australia (Incorporated). 

No. T5 of 1989. 
THE COMMISSION CONSTITUTED BY 

THE GOVERNMENT SCHOOL TEACHERS 
TRIBUNAL 

COMMISSIONER G.J. MARTIN (CHAIRMAN) 
MS S.K. RODWAY (MEMBER) 
MS N.F. REEVES (MEMBER). 

6th day of July 1989. 

Reasons for Decision. 
COMMISSIONER MARTIN: This application, filed 
in the Commission on the 23rd day of February 1989 
seeks to vary Clause 5. — Salaries and Payments of the 
Government School Teachers Salaries Award 1981 (69 
WA1G p.1238) by varying the rates of wages for "casual" 
teachers employed in substitution for absent full-time 
teachers ("external relief) and to include a new 
provision for additional payments to a teacher 
employed as part of the normal staffing establishment 
of a school who takes the class of a teacher absentdue to 
ill health or the like ("internal relief). The application 
is made on the following grounds. 

The applicant seeks to amend the Government 
School Teachers' Salaries Award 1981 to reflect an 
agreement over relief teaching reached between 
the Ministry of Education and the State School 
Teachers' Union. 

The agreement seeks to amend the amounts paid 
forstandard/external relief teaching in accordance 
with the four per cent Second Tier agreement. 

Additionally, the agreement seeks to provide for 
teachers who undertake internal relief. These 
changes will occur on a no-cost basis. Accordingly, 
the parties believe the proposed changes are 
consistent with the Wage Principles. 

Grounds. 
The respondent in its "Notice of Answer and Counter 

Proposal" filed in the Commission on the 28th day of 
February 1989 said — "Acede (sic) to the application". 

On the 15thday of March 1989 the Tribunal sat to deal 
with the application. 

The complexity of the circumstances surrounding 
the instant matter requires in my view that some detail 
be recited from the proceedings on the 15th day of 
March 1989. 

In summary, the applicant explained the application 
to us as follows — 

• The application seeks to introduce a standard, 
fixed or flat rate of payment for external relief 
teaching and to introduce an additional 
payment for internal relief teaching. 

• The introduction of the standard rate of 
external relief payment was first mooted in the 
four per cent Second Tier package ratified by 
the Tribunal on the 14th day of April 1988. (68 
WAIG p. 2114.) 

• In 1988 the parties established a negotiating 
group to explore methods of improving the 
delivery of education and working conditions 
generally. 
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• The variations now before the Tribunal are an 
integral part of an agreed package resulting 
from the work of that negotiating group. 

• That package also included 
(1) an agreement to vary the Education Act 

Regulations to provide that long 
service leave (13 weeks) will accrue on 
the basis of 10 years of service and each 
seven years of service thereafter to be 
taken on a term or semester basis 
only 
and 

(2) that teachers who remain in country 
areas beyond the accepted minimum 
tours of duty would be paid a cash 
bonus in order to enhance the 
education system, 

® The variations to the long service leave 
provisions and the country incentive cash 
bonus do not require ratification by the 
Tribunal. 

• The standard, fixed or fiat rate for external 
relief teachers in lieu of the rate of salary- 
derived according to years of experience and 
qualifications will be administratively quicker 
and more convenient. 

• The standard rate t external relief teachers 
was set at a level reflecting the average years of 
experience and qualifications of "recorded" 
relief teachers, discounted by 25 per cent for 
lesser involvement in some tasks performed 
by full-time teachers with a loading of 20 per 
cent in lieu of leave entitlements. In the case of 
external relief teachers employed in one 
school for five or more consecutive days the 
discounting is reduced to 10 per cent. 

• The pre-existing requirement that a teacher be 
absent for at least two days or teacher be 
absent for one day before an external relief 
teacher can be employed has been deleted 
providing schools with more flexibility and 
access to external relief teachers. 

• The internal relief additional rate to provide 
compensation for teachers who do not receive 
their "Duties Other Than Teaching" time 
because of relieving an absent teacher was not 
considered to be a considerable impact as 
some 300 additional teaching positions have 
been created to cater for guaranteed "DOTT" 
time. 

• The announcement of the changes to the 
structure for rates of salary for external relief 
teachers had generated some adverse reaction 
and as a result the respondent had agreed to 
review the rate of salary proposed. 

• In order to comply with award, a variation was 
now sought in the terms of the application 
filed, operative from the agreed date of the 
27th day of February 1989. 

• That date of operation, the 27th day of 
February 1989 was selected as a result of a 
request from the respondent after the matters 
of external and internal relief rates of wages 
were finalised late in January 1989 in order to 
give the teachers affected as much notice as 
practicable of the changes in rates of salary 
resulting therefrom. 

The respondent told us that 
• It has found it difficult to withhold its consent 

to the application given the background to all 
of the circumstances. 

• The application relates to the most 
unpalatable part of a large package. From the 
outset the respondent indicated its opposition 
to the external relief rates being restructured in 
the manner contained in the application for 
both philosophical and practical reasons — 
particularly as it meant a downgrading in 
salary for some people. 

• That opposition has since been expressed to 
the applicant who has undertaken to review 
the situation. 

• In the meantime, in good faith it has to keep its 
side of the bargain which was when the 
package was being negotiated, discussed. This 
particular part of the package took many 
weeks and if consent was not forthcoming the 
whole package may have been in jeopardy. 

Against these explanations the applicant then 
addressed the State Wage Principles — 1988, submitting 
that the "overall" package, conferring as it does benefits 
for students, the community and teachers through the 
enhanced delivery of education was consistent with 
those principles. 

The variations sought in the application it was 
submitted do not represent any additional cost to the 
applicant and in no way represent a vehicle for general 
wage movement. Nor do they impact upon, pre-empt or 
endanger changes which are to take place under the 
Structural Efficiency Principle and which changes 
have been already initiated by the respondent. 

At the end of proceedings we adjourned the 
proceedings to consider what had been put to us and the 
following day we caused the parties to be advised that 
we would leave the matter stand adjourned until the 
applicant had completed the review of the rates of 
salary for external relief teachers. 

By letter dated the 20th day of April 1989 the 
applicant advised us that the review had been 
completed and as a result the quantum of salary for 
proposed fixed, flat or standard rate per day for external 
relief teachers has been increased and reflected in an 
enclosed amended schedule of claim. That amended 
claim was served on the respondent on the 20th day of 
April 1989, a declaration of service reveals. 

Accordingly the applicant requested that the matter 
be relisted for hearing and observed that the respondent 
may now be objecting to the variation sought in the 
application. 

On the 4th day of May 1989 the Tribunal issued 
notices of hearing for the 31st day of May 1989. 

On the 29th day of May 1989 the respondent filed in 
the Commission a further Notice of Answer and 
Counter Proposal "Object to the amended claim". 

In the result the Tribunal heard the submissions and 
evidence of the parties on the 31st day of May, 19th and 
20th days of June 1989 and reserved its decision. 

It is pertinent to observe that whilst all of these events 
were unfolding the agreed new additional payments to 
teachers undertaking internal relief have not been paid. 
In response to a written request from the respondent of 
the 12th day of June 1989 the applicant advised inter alia 
in writing that 

At the outset, let me say that I am most anxious to 
have teachers paid for the internal relief duties 
which they have performed. Unfortunately, advice 
received from the Office of Industrial Relations 
indicates because you have refused to have the 
rates of payment included in the award, the 
Ministry would be breaching part VII of the 
Teachers Award if payments were authorised. 

A speedy and effective solution to this problem is 
available. If at the commencement of the 
adjourned hearing which is to be held on Monday 
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of next week your representative was to indicate the 
Union's willingness to have the internal relief rate 
entered as a consent provision while allowing the 
quantum for external relief to be determined by the 
Tribunal, immediate payment could be made. 

(my emphasis.) 
On the 16th day of June 1989 the respondent entered a 

further Notice of Answer and Counter Proposal in the 
Commission in the following terms. 

This counter proposal seeks to amend . the 
schedule to the previous objection T5. 

The accompanying schedule states 
The SSTUWA amends its objection to 

Application T5 of 1989 by consenting to the 
insertion of the internal relief rates as specified in 
Application T5. 

However, the SSTUWA remains opposed and 
objects to any change to the external relief rates 
and seeks that the current award rates under the 
Government School Teachers" Salaries Award 
remain as they currently are. 

These actions finally clarified the position of the 
respondent for during the proceedings before the 
Tribunal on the 31st day of May 1989 the applicant had 
pressed for a clear statement of the respondent's 
position. 

The respondent had answered on that day that it 
opposed the application wholly. It explained that it 
considered that to include the internal relief rates in the 
award would be contrary to the Wage Fixing Principles 
and all that underpins the Structural Efficiency 
Principle. 

As to the status of the rates of wages for external relief 
teachers it had been clarified in the proceedings of the 
15th day of March 1989 that the rates of wages as 
prescribed in the award must as a matter of course 
continue to be paid until varied by an Order of the 
Tribunal and that any administrative hiccups to the 
contrary would be corrected. 

The respondent's clarified position to this segment of 
the application was explained on the 31st day of May as 
being no disagreement with or fundamental opposition 
to a fixed rate provided it did not involve any person 
receiving less than they do or could do under the award 
as presently structured. 

With the issues thus settled the proceedings 
continued with a clarification by the applicant as to its 
attitude in view of the respondent's exposition of 
attitude. 

The applicant told us that 
• The hearing and determination of the 

application should proceed. 
• What is sought in the application is the subject 

of a package arrangement which is 
indivisible. 

• Failure by the Tribunal to ratify the variations 
sought by the applicant will have serious 
financial implications and place in jeopardy 
the whole package. 

• The package was based on cost neutrality and 
if the proposed internal relief rates are paid in 
conjunction with the existing rates of salaries 
for external relief teachers there will be a cost 
overun of $2.5m which will require a reduction 
in services in some other areas of education. 

The application arises from an agreement executed 
between the parties on the 20th day of January 1989. 

Variously titled by the parties as "Conditions ofWork 
Agreement 1989" and Industrial Agreement it refers in 
Clause 1.—Title — This agreement shall be known as 
the "Primary and Secondary Schools Conditions of 
Work Agreement 1989" (Exhibit 3) and is referred to in 

these reasons for decision as the Agreement. It is to 
operate for the whole of 1989 (Clause 6.—Duration of 
Agreement — Exhibit 3 p. 2). 

Clause 14.—Scheduled Duties of the Agreement 
provides inter alia as follows. 

14(1) Teachers should be released from face to 
face teaching for the following periods of time 
(exclusive of recess and lunch time) 

(a) Primary — 160 minutes (two hours 40 
minutes) 

(b) Secondary — 320 minutes (8x40 minute 
periods). 

(Exhibit 3 pp. 4 and 5.) 
That time when a teacher is released from face to face 

teaching is colloquially referred to as DOTT time — 
Duties Other Than Teaching time. 

In the application before us that part of it which seeks 
to include a new provision in Part V — Allowances and 
Additional Payments of the Award is directed towards 
the situation where a teacher is required to take a class 
during his or her DOTT time due to the absence of a 
fellow full-time or part-time teacher due to ill health or 
the like. 

The new provision commences with the following 
preamble 

(1) A teacher who is directed to undertake 
internal relief during the minimum time set aside 
for release from face to face teaching shall be paid 
the following rates, 

and then follows a scale of hourly rates for each salary 
grade. 

In the application a new definition "Internal Relief 
is claimed in the following terms. 

"Internal Relief means the taking of a relief class by 
a teacher employed as part of the normal staffing 
establishment of a school. That definition of "Internal 
Relief is contained in Clause 3.—Definitions of the 
Agreement (Exhibit 3 p. 1) and the rates per hour for 
such work are contained in the Schedule titled "Agreed 
Rate of Payment for Internal Relief of the 
Agreement. 

(Exhibit 3 p. 17.) 
As revealed in the recitation of the history of this 

matter, earlier in these reasons for decision the parties 
agree that the award be amended to include this new 
provision, although so far as the applicant is concerned, 
in my perception, not in isolation but together with the 
claim in respect of External Relief. 

The applicant, in essence, submitted that the 
Agreement was the beginning of significant changes in 
the delivery of education, with more changes still to 
come, as a result of the co-operation and hard work of 
the parties. 

The changes so far effected in work patterns in the 
Agreement bring them within the bounds of the 
Structural Efficiency Principle thus enabling the 
Tribunal to approve of some of them by award 
variation. 

The respondent told us that it too believed that the 
Agreement, a total package, was not inconsistent with 
the thrust and impetus of the Structural Efficiency 
Principle and referred to the following extract from the 
decision of the Commission in Court Session in the 
State Wage Case — September 1988. 

The objects of the Structural Efficiency 
Principle. 

Finally we believe it is important to repeat the 
thrust of the Structural Efficiency Principle, it is 
not intended that the Principle will be applied in a 
negative cost cutting manner or to formalise 
illusory short term benefits. 
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Its purpose is to facilitate the type of 
fundamental review essential to ensure that 
existing award structures are relevant to modern 
competitive requirements of industry and are in 
the best interests of both management and 
workers. 
[National Wage Case Decision, August 1988. 

Print H400 at p. 6 (68 WAIG p. 2412 at p. 2413)]. 

It shared the view of the applicant that the 
restructuring process, so begun with the Agreement is 
and will be pursued further. An examination of the 
Agreement, for example Clause 12.—Industry 
Restructuring confines the parties' commitment to "the 
ongoing process of industry restructuring and any 
restructuring for teachers" (Exhibit 3 p. 3) and the 
content of the Agreement includes specific provisions 
directed towards flexibility, professional development, 
grievance procedures and an enhancement of 
education for students. 

However, it is fair to say in my view that the major 
thrust by the parties, thus far, is in the direction of the 
title of the Agreement, Conditions of Work as reflected 
in the provisions for class sizes, DOTT time. Long 
Service Leave and Country Incentives. 

Support for that view I believe is to be found in the 
forewords of the parties to the Agreement. 

Whilst it could be said that some aspects of the 
Agreement have a Structural Efficiency flavour, it is not 
a very strong flavour and the package would not in my 
view stand up to the ultimate test of the Principles. 

Furthermore in my view the improvements in 
conditions of employment have been effected contrary 
to Part 7 — State Wage Principles — 1988 of the award if 
in the end result there is the cost overrun predicted by 
the applicant. 

That provision reads 
(1) The employer on whom this award is 

binding shall not increase the rate of wage payable 
to an employee on the 9th day of September 1988 or 
otherwise vary the conditions of employment 
applicable to an employee on that date so as to 
increase that employer's labour costs except to the 
extent that any such increase has been authorised 
by the Commission after that date. 

(2) It is a term of this award that the Union 
undertakes, until 1 July 1989 not to pursue any 
extra claims award or over award except when 
consistent with the State Wage Principles. 

(69 WAIG p. 1238 at p. 1243.) 

Having said that it is not necessarily the end of the 
matter. It becomes necessary to identify the nature of 
the internal relief payment and in the context of its 
purpose it could be categorised as an allowance as 
compensation for DOTT time forgone or overtime for 
work performed in time in excess of ordinary hours of 
duty. 

I put aside the latter categorisation as DOTT time is 
part of ordinary hours of duty and thus does not fit an 
overtime label. 

I thus treat the payment as an allowance and as such 
is to be tested under the Principles in accordance with 
the Allowances Principle. 

Paragraph (b) of that Principle provides 
(b) New Allowances: No new allowances shall 

be created unless changes in work have occurred or 
new work or new conditions have arisen; where 
changes have occurred or new work and 
conditions have arisen, the question of a new 
allowance if any should be determined ih 
accordance with the relevant principle. 

The relevant Principle in this context may be 
Work Value Changes or First Awards and 
Extensions to Existing Awards Principles. 

(68 WAIG p. 2412 at p. 2417.) 
I accept that the additional payment in the 

application for "Internal Relief" is a new condition of 
work with the formalisation and recognition in the 
agreement, of DOTT time and what is to happen when 
that is forgone due to relieving an absent teacher and 
that it fits the criteria of the New Allowances 
Principle. 

The next step is to test it against the relevant principle 
which in my view is the Extensions to Existing Award 
Principle and which provides in subclause (b) of that 
Principle. 

(b) In the extension of an existing award to new 
work or to award free work the rates applicable to 
such work will be assessed by reference to the value 
of work already covered by the Award. 

(68 WAIG p. 2412 at p. 2418.) 

The agreed claimed "internal relief rate" is expressed 
as an hourly rate, different for each salary grade. It has 
been calculated by reducing the prescribed award 
salary to a daily salary in accordance with subclause 
(14) of Part 3 — Salary Tables of the Award, discounting 
the result by 25 per cent (reduced preparation, 
programming and marking) and dividing by five to 
produce an hourly rate. (See Table 3 — Proposed 
Standard Rate of Payment for Internal and External 
Relief.) 

That methodology is the same used to obtain the 
proposed External Relief base rate. 

Whether the discounting is appropriate or the fact 
that the calculation is in truth close to a of double time 
for internal relief work is not for me to determine in 
these proceedings. It is for me to determine whether the 
rates have been struck in accordance with the relevant 
Principle and I am satisfied that it has. 

Subject to what is to follow on the question of the rate 
for external relief teaching I approve the variation 
claimed in so far as it relates to the inclusion of a 
provision for internal relief teaching. 

The second part of the application before us goes to 
the question of whether the provisions of the award 
relating to the rates of salary for "casual" or external 
relief teachers should be varied by substituting a 
common hourly rate for the existing provision which 
provides for payments to be made according to each 
teacher's years of experience and qualifications when 
last teaching in'a full-time capacity. 

The existing award provisions define, a "Part-Time 
Teacher" as a teacher employed to work less than full- 
time (69 WAIG p. 1238 at p. 1239) and relates as I 
understand it to a teacher who is regularly employed, 
week to week but for less than five days per week. Such 
teachers are paid pro rata for time worked as a 
proportion of full-time work. 

(69 WAIG p. 1238 at p. 1241.) 

Casual teachers are defined in the award as teachers 
employed as such on an hourly contract (69 WAIG p. 
1238 at p. 1239) and are paid also on a pro rata basis 
although the award is silent on the method of 
payment. 

The award also refers to temporary teachers and 
temporary teachers are defined and referred to in the 
Education Act Regulations 1960 as follows. 

Regulation 62. 
(1) A person may be appointed to the 

department as a teacher 
(a) On a temporary basis, which may be — 

(i) for a fixed term; or 
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(ii) at the discretion of the Chief 
Executive Officer 

(b) on a permanent basis which may be on 
probation. 

Regulation 85. 
(4) Subject to subregulation (5) of this 

regulation, the employment of a temporary teacher 
may be terminated at any time upon the giving of 
one week's notice of termination of employment. 

(5) Where a temporary teacher is employed to 
fill a short term vacancy this employment with the 
department lapses from the date that the Chief 
Executive Officer determines that the vacancy 
filled by the temporary teacher no longer exists. 

Regulation 109. 
(2) A temporary teacher who 

(a) does not work a full school year and 
(b) is employed for a continuous period of 

four weeks or more 
shall be entitled to payment for the same 
proportion of a teacher's annual vacations as the 
period he has worked bears to a full school year's 
work. 

In its amended application the applicant seeks to 
include a new and more explicit provision in the 
following terms. 

Part UIA — Temporary Teachers. 
18 Subject to Clause 19 all temporary teachers, 

casual teachers and part-time teachers 
employed for less than four weeks continuously 
shall be paid the following rates: 

Rate per day — $93.00 
or 
Rate per hour — $17.44 

19 A temporary teacher who is employed in one 
school for five or more consecutive days, but 
less than a continuous period of four weeks, 
shall be paid the following rate: 

Rate per day — $106.63 
provided that such rate of pay shall apply to 
the whole period of employment in that 
school. 

20 The rates expressed in Clauses 18 and 19 shall 
be adjusted in accordance with the following 
formula: 

(a) (i) Clause 18.—Daily Rate 
Annual Salary l)AR x 12 x 0.75 x 12 = Daily 

313 "kT ~T~ "T~ Rate 
(ii) Clause 18.—Hourly Rate 

Daily Rate = Hourly Rate 
__ 

(b) Clause 19.—Daily Rate 
Annual Salary OAR x 12 x 0.86 x 1.2 = Daily 

_ _ _ ____ 

(My emphasis.) 
The history of events which 1 have recited earlier 

gives a basic reference to the purpose of the application 
and the evidence and submissions of the parties 
covered their respective positions in depth. 

So far as the applicant is concerned it believed that it 
had the approval and consent of the respondent to 
restructure the method of calculating the rates of salary 
for casual or external relief teachers and subject to the 
review of the actual rate, the new rate of salary to be 
prescribed. 

From the evidence it is clear to me that such was the 
case and it is regrettable that the respondent 
participated in that exercise without either due regard 
for the implications which ultimately flowed therefrom 

or a full appreciation of the extent to which the 
variations would impact upon those of its members who 
provide the external relief service. 

Be that as it may it now falls to the Tribunal to 
examine the rationale of the applicant and the 
opposition of the respondent to the variations sought 
having regard to the substantial merits of the case, the 
State Wage Principles — 1988 and the Act. 

From the evidence of the applicant's Senior Policy 
Analyst in its Executive Support Unit, the rationale is 
explained as follows. 

The payment for relief teaching proposal aimed 
to make the relief system in primary and secondary 
schools simpler and more efficient by: 

• Determining a flat standard rate of pay 
for external relief teachers (as had been 
previously agreed to during the Second 
Tier Wage Negotiations in 1987); 

• removing all restrictions on one day 
relief; thus providing schools with the 
option of employing external relief 
teachers whenever they were unable to 
cover absences internally; and 

• providing schools with the option of 
employing relief staff internally by 
paying an agreed rate for each additional 
relief teaching period undertaken over 
and above the maximum instruction time 
stipulated in the Conditions of Work 
Agreement. 

The proposal sought to apply an emphasis on 
the use of external relief in preference to the use of 
internal relief thus ensuring, as far as possible, a 
more efficient and productive teaching service. By 
ensuring the DOTT time afforded to teachers, it 
was considered the productivity and effectiveness 
of the delivery of education would be enhanced 
and assist in the reduction of teacher stress. 

(Exhibit 9 pages 2 and 3.) 
The evidence also indicated the incidence and 

durations of external relief duties and the reasons why 
such relief teaching was necessary, the numbers of 
persons providing such services, an analysis of their 
status e.g. on leave, retired and their level of training, 
qualifications and experience. From the data available 
it was calculated that 

the average salary grade of the relief teachers in 
the sample: 8 AR for three-year-trained teachers 
and 8AA for four-year-trained teachers. Overall 
the average salary for all relief teachers fell between 
the 8AR and 9AR salary points. 

(Exhibit 9 p. 7.) 
In the result the overall average salary for all relief 

teachers was set at salary level 8AR. 
From a telephone survey conducted of schools (28 in 

number) enquiring for relief teachers, endeavours were 
made by the applicant to compare the overall duties of 
full-time teachers and external relief teachers. The 
evidence was that 

Every school indicated that none of the 
following duties required a relief teacher to spend 
more than 10 per cent of the time usually devoted 
out of school hours by a full-time teacher: 

• preparing programmes for work; 
• lesson preparation; 
• marking work out of class time; and 
• writing reports. 

External relief teachers are also viewed as not 
having the same longer term accountability as a 
full-time teacher for the ongoing welfare of 
students or of programmes of work. 

(Exhibit 9 pp. 7 and 8.) 
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That information was said to support the proposition 
that the full-time rate of salary should be discounted for 
external relief teachers and the discounting was 
explained in the evidence as follows. 

The rate of payment for external relief agreed 
between the parties was based on 75 per cent of the 
payment of a teacher on salary grade 8AR. This 
figure was based on: 

• the mid-point of the automatic salary 
range for three year trained teachers; 
and 

• an investigation conducted by the Joint 
Committee of Inquiry into Teacher Stress 
in 1985 which showed inter alia that 
teachers typically spend half as much 
time in preparation, programming and 
marking (12.5 hours) as in attendance at 
school each week. 

It was considered that relief and casual teachers 
typically do not have these responsibilities, and 
thus a 66.6 per cent payment would be appropriate. 
However in order to avoid reducing the income of 
external relief teachers to the point where this type 
of employment was no longer attractive, an 
increase to 75 per cent payment was agreed to for 
any period of relief work of up to 20 consecutive 
days. 

In order to recognise the greater preparation and 
marking involved in extended relief work, it was 
also agreed that teachers undertaking continuous 
relief of five days or more in a single school should 
receive a higher percentage payment of the 
standard rate. 

(Exhibit 9 p. 11.) 
(My emphasis.) 

Those propositions were the basis of the applicant's 
original claim. 

The results were published for schools by the 
applicant in February 1989 (Relief Teaching 
Arrangements — memo dated 14 February 1989 from 
the applicant to the Principals of all schools) and the 
opposition became manifest and a review 
undertaken. 

That review was explained in the evidence of Dr W.J. 
Howsc. and who was the applicant's nominee on the 
negotiating group charged with the responsibility of 
bringing the Agreement into being. 

This evidence (Exhibit 10) explained the manner in 
which the review was conducted and the data available 
and its processing. The result of the review did not 
provide grounds for rejecting the basis used in the first 
assessment but in the result the rate of salary was 
increased from level 8AR to level 9AR. 

The mechanics of the calculations are set out 
hereunder(and are based upon the rates of salary which 
existed prior to the $10.00 per week increase in March 
1989). 

Table 3: Proposed Standard Rate of Payment 
for Internal and External Relief. 

Calculation S 
Annual Salary (BAR) ^ 25201.00 
Daily Rate = 25201 x 12 = 96.62 

_ ^ 

Less 25 per cent (reduced preparation, programming 
and marking) = 72.47 

Hourly rate (for internal relief) = S72.47 divided by 
five hours = 14.49 

Casual loading (for external relief) = 4-20 per cent = 17.39 
Daily Rate (for external relief) = $17.39 x five hours - 86.95 

Note; Calculations based on an annual salary of 
S26 430 (for 9AR) would result in the following 
rates: 

Internal relief $15.20 per hour 
External relief $18.24 per hour 
External relief $91.20 per day 

The applicant's argument in respect of this part of the 
application vis a vis the State Wage Principles — 1988 
has already been referred to earlier in these reasons for 
decision and need not be repeated. 

The respondent submitted, in essence, that firstly 
The variation sought for rates of salary for 

external relief teachers in so far as it would reduce 
the salaries of circa 60 per cent of such teachers was 
contrary to the Commission's de facto wage 
principle. 

That "principle" was first expressed in the 1983 
Principles in the reasons for decision in General 
Order Matter No. 461 of 1983 of the 13th day of 
October 1983. 

The Commission in Court Session said in that matter 
inter alia 

However, apart from the fact that the unions may 
be reasonably confident that "pernicious" claims, 
even if made, would be unlikely to be granted by the 
Commission, the Commissioner recognises the 
propriety of subjecting to tests of a kind similar to 
those which will apply to claims by unions during 
the duration of the Principles, any claim by an 
employer to worsen conditions. As a general rule, 
we think that any such claim by an employer 
during that period ought to be refused unless the 
proposed changes are shown to be necessary and 
are on balance to the advantage of the employees 
immediately concerned. 

(63 WA1G p. 2207 at p. 2209.) 
There was no way in the respondent's submission 

that it could be said that proposed change to the rates of 
salaries for external relief teachers was necessary or on 
balance to their advantage. 

It was pointed out by the Tribunal that that de facto 
principle was buried by the Commission in Court 
Session in the 1988 State Wage Case when it said 

The identification of positive initiatives 
underlying structural efficiency and the 
Commission's duty under section 26 of the Act now 
make the need to specify the de facto Principle 
unnecessary. 

(68 WAIG p. 2412 at p. 2415.) 
The respondent dealt with section 26 of the Act, 

reminding the Tribunal that the provisions in 
subsection (3)(c) and which reads; the Commission 

(c) shall have regard for the interests of the 
persons immediately concerned, whether directly 
affected or not and where appropriate for the 
interests of the community as a whole; 

were pertinent to these proceedings having regard to the 
reduction in salary many, relief teachers would face if 
the applicant was successful and the adverse effect on 
children's education if relief teachers considered the 
rates of pay unattractive and ceased to fill this 
necessary service. 

The applicant also made certain submissions 
relating to section 114 of the Act. but I do not find it 
necessary to discuss these. 

In some length the respondent traced the history of 
events leading to the execution of the Agreement and 
drew the conclusion that 

® Up to the time the draft of the agreement was 
put to the Union's supreme governing body 
relief rates had not been part of the negotiating 
agenda. 



• Up to November 1988 the respondent had not 
believed that the agreement was founded 
upon being cost neutral and when the 
applicant realised the impact of internal relief, 
particularly in country areas it sought a cost 
offset and raised, as a new issue the concept of 
a flat external relief rate. 

• The respondent requested a review of the 
applicant's total proposition before the 
application first came for hearing and its own 
survey confirmed its fears that in accepting the 
applicant's argument it ha ' not been aware of 
the facts, thus its subsequ ipposition. 

The applicant's first evidence was directed to the 
accuracy of the applicant's costings and impact of relief 
teaching rates (Exhibit 9) and the applicant's 
foreshadowed budget over-run. That evidence, 
however, being given without access to the applicant's 
basic data was not of great value. 

The respondent presented its c -vey of external 
teachers as Exhibit H and it was e: ned to us in the 
evidence of external relief teacher M. Rhodes. The 
survey was made of640 relief teachers and provides a 37 
per cent response. 

It reveals: 
Professional Profile. 

Question 2.44.7 per cent of RT's are on the 11AA 
and 12AR scale. 

59.4 percent of RT's are on the 10AA/11AA and 
11AR/12AR scale. 

6.1 per cent of RT's are on the 4AA and 5AR 
scale. 

9.6 per cent of RT's are on the 4AA/5AA and 
5AR/6AR scale. 

Question 6. Permanent full-time: Average time 
permanent 6.54 years. Range from no time to 37 
years. 

Relief: Average time only in relief 3.46 years. 
Range from two months to 25 years. 

12 per cent have worked from eight years up to 25 
years in relief. 
Relief Teaching Profile. 

Question 14. 38 per cent find adequate 
programmes for work. 

60 per cent find some instruction for work. 
26 per cent find no instruction. 
Question 15. When there is adequate instruction: 

45 per cent supervise and collect. 
84 per cent present in lesson format. 
63 per cent use additional material. 
75.5 per cent mark work. 
Question 16. When there is inadequate 

instruction for work: 13 per cent supervise (private 
or reading). 

41 per cent seek lesson guidelines from a senior 
teacher. 

78 per cent devise own lessons from school 
material. 

58 per cent bring own prepared lessons. 
Question 17. When called an RT usually finds 65 

per cent teaching staff support for schedule and 
support. 

59 per cent administration support for 
discipline. 

21 per cent little staff support for schedule and 
support. 

17 per cent little administration support for 
discipline. 

Question 20. 27 per cent have written reports. 
23 per cent attend parent/student conference 

meetings. 
36 per cent marked a backlog of work. 
17 per cent attend special conferences on 

individual students. 
93 per cent have done yard duty. 
30 per cent attend special events. 

(Exhibit L pp. 3 and 4.) 
From its data, and at our request during the 

proceedings the applicant has provided the following 
information as to the "profile" of some of its external 
relief teachers. 

Dr Howse has conducted further research based 
on the month of March 1988. This revealed that 
there were in fact 216 teachers who were on some 
form of leave who undertook relief teaching during 
March 1988, with an average of 3.56 days relief 
teaching per teacher. 

The breakup of this leave was as follows: 
Number of 

Type of Leave Persons 
Long Service Leave 3 
Study Leave 6 
Maternity Leave (including 

leave without pay follow- 
ing maternity leave) 164 

Sick Leave 1 
Sports Leave 1 
Leave Without Pay 38 
Stand-Down Leave 2 
Workers' Compensation 1 

With respect to salary classifications, these 
persons were distributed as follows: 

Four Year 
Trained (AA) 

1 
6 
6 

10 
10 
10 
45 

Four persons were on other salary points — one 
each on 8AB, 10AD, 11AB and HAD. 

I note that both surveys show the large numbers of 
external relief teachers on the upper levels of the 
respective salary scales. 

The evidence of Ms Rhodes was also directed to the 
additional skills which must be exercised by external 
relief teachers in having at very short notice to 
familiarise oneself with the school, its systems, rules 
and administration and then with a classroom of 
strange students, their discipline, the lesson plan for the 
day or lesson and the like. Those factors it was put 
balanced or outweighed the fact that, as the survey 
indicates, the external relief teachers do not all 
participate in the full range of duties and tasks 
associated with full-time teaching. 

Additional material submitted by the respondent 
went to the level of rates of salaries for "casual teachers" 
in other states or territories of the Commonwealth 
[Exhibit I (1 and 2)] and which highlighted that only two 
areas namely Victoria and the Northern Territory have 
a flat rate and in both cases it is considerably higher 
than those proposed by the applicant. 
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Viewed as a whole, the issues before the Tribunal on 
the question of the rates of salary for external relief 
teachers, prompt me to observe that it is a sorry state of 
affairs in the industrial relations sense and that the 
parties in hindsight have a lot to answer for. 

The concept of the flat rate was conceived and 
executed in haste, based upon data not shared by the 
parties and originally accepted by the respondent 
without sufficient thought for its obvious 
repercussions. 

Be all that as it may, we as a Tribunal must examine 
the parties positions as expressed to us in these 
proceedings in accordance with equity, good 
conscience and the substantial merits of the case within 
the structure of our jurisdiction as laid down by the 
Act. 

That the respondent at first agreed and later 
disagreed with the applicant's proposals in the context 
of an indivisible package is understandable from the 
material before us but clearly raises the question and a 
very important question for the applicant as to the 
future of the package, if there is to be a cost over-run as 
distinct from cost neutrality as a result of these 
proceedings. 

In these proceedings we cannot bind the respondent 
to its original consent nor can we in equity use that 
original consentperse to find in favour of the applicant. 
To do that would not be a proper discharge of our 
obligations. 

We must leave the applicant with the unenviable task 
of deciding whether it acknowledges the integrity of the 
Agreement or not. in the light of our decision of the 
merits of the application. 

Upon the merits of the matters it is clearly inequitable 
and illogical to compress a scale of salaries, to which a 
person progresses by virture of qualifications and 
experience, to one middle of the range salary. To do so 
artificially and unjustifiably increases the rate of salary 
for the persons on the bottom of the scale and unjustly 
and unwarrantedly reduces the rate of salary for the 
persons on the top of the scale. 

Each step has its own value in terms of qualifications 
and experience and value will not dissipate necessarily 
by virtue of a person not teaching full-time. Nor can it be 
said by any stretch of the imagination that any one rate 
is a proper measurement of the value of the work to be 
performed by a newly qualified primary school teacher, 
a maths teacher of many years in secondary schools or a 
specialist in manual arts — be they casual or full- 
time. 

If such were the case there would not need to be a 
scale of salaries for teachers at large — and that is not 
suggested by any party and nor would I expect the 
proposition to be entertained by either party or the 
Tribunal any more than I would expect the proposition 
that a casual truck driver's rate could be expressed so 
that he or she would receive a 20 tonne rate for driving a 
one tonne vehicle or a vehicle in excess of 80 tonne, 
would attract any support as a matter of logic or equity. 
It may be the case as the evidence indicates that there 
are grounds for discounting the various rates for duties 
not undertaken by casual teachers when compared with 
full-time teachers. However to test that proposition 
would require a greater amount of research and detail 
than presently apparently in the possession of the 
parties. It may also be the case that a casual teacher 
needs to develop additional skills to effectively take 
over from an absent full-time teacher. 

Whatever the merits of those two propositions I find 
that the applicant's proposed variation lacks industrial 
relations merit whatever other advantages it may have 
such as expedition and administrative efficiency and 
convenience. 

Additionally I discern no basis upon which the 
applicant can rely upon the State Wage Principles — 
1988 to support its claim, even if one reads paragraph 
(d) of the Work Value Changes Principle in the negative 
sense (68 WAIG p. 2415 at p. 2417) — as there has not 
been demonstrated any significant net alteration to 
work value. 

Accordingly on the merits, the State Wage Principles 
— 1988 and the imperatives of the Act, vis a vis section 26 
— the application so far as it relates to the rates of salary 
for casual or relief teachers must fail in my view and will 
not be allowed. 

The minutes of the proposed Order to issue in 
determination of this application now issue and may be 
spoken to by the parties at a time to be arranged. 

MS S.K. ROD WAY: I agree that the award should be 
varied to include the agreed rates of payment for 
internal relief teachers. I do not agree that the existing 
rates of salary for external relief teachers should be 
varied. 

MS N.K. REEVES: I agree with the terms of the 
Chairman's proposed Order to issue in determination 
of this application. 

COMMISSIONER G.J. MARTIN: The unanimous 
decision of the Tribunal is accordingly in the terms of 
my reasons for decision and reflected in the Minutes of 
the Proposed Order. 

Appearances: Mr G.M. Overman (of Counsel) 
appeared on behalf of the applicant. 

Mrs M. Manning appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Honourable Minister for Education 

and 
The State School Teachers' Union of 

Western Australia (Incorporated). 
No. T5 of 1989. 

GOVERNMENT SCHOOL TEACHERS' 
SALARIES AWARD (1981). 

THE COMMISSION CONSTITUTED BY 
THE GOVERNMENT SCHOOL TEACHERS 

TRIBUNAL. 
COMMISSIONER G.J. MARTIN (Chairman) 

MS S.K. RODWAY (Member) 
MS N.F. REEVES (Member). 

6th day of July 1989. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) on 
behalf of the Applicant and Ms M. Manning on behalf 
of the Respondent, the Commission, constituted by the 
Government School Teachers Tribunal, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the Government School Teachers' Salaries 
Award (1981) as varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect from the dates 
specified therein. 

(Sgd.) G.J. MARTIN. 
[L.S.J Commissioner, Chairman. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G. 2874 

Schedule. 
Part 5.—Allowances and Additional Payments: 

Insert after subclause 14 of this part a new subclause 15 
in the following terms — 

15. (1) A teacher who is directed to undertake 
internal relief work during the minimum time set 
aside for release from face-to-face teaching shall be 
paid the following rates: 

Column A Column B 
Salary Grade Hourly Rate Hourly Rate 

$ $ 
11AA 19.69 20.00 
10AA 18.90 19.22 
9AA 18.13 18.44 
8AA 17.36 17.67 
7AA 16.46 16.77 
6AA 16.32 16.65 
5AA 16.32 16.65 
4AA 16.32 16.65 

12AR 17.41 17.72 
11AR 16.99 17.30 
10AR 16.53 16.84 
9AR 16.32 16.65 
8AR 16.32 16.65 
7AR 16.32 16.65 
6AR 16.32 16.65 
5AR 16.32 16.65 

(2) Payments for such work shall be made four 
times per year. 

(3) The rates prescribed in Column A of this 
clause shall have effect from the 27th day of 
February 1989 and the rates prescribed in Column 
B of this clause shall have effect from the beginning 
of the first pay period commencing on or after the 
16th day of March 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hon Minister for Education 

and 
State School Teachers' Union of WA (Inc). 

No. TC14 of 1989. 
GOVERNMENT SCHOOL TEACHERS 

TRIBUNAL. 
7th day of August 1989. 

Order. 
WHEREAS pursuant to the Industrial Relations Act 
1979 a conference was convened before the 
Commission constituted by the Government School 
Teachers Tribunal on 21 July and reconvened on 25 and 
27 July and again on 7 August 1989. between the Hon 
Minister for Education and the State School Teachers" 
Union of WA (Inc). an organisation of employees 
registered under the said Act. relating to a claim by the 
said Union for a 15 per cent increase in the salaries 
payable to Government school teachers in Western 
Australia; the parties having previously informally 
conferred before Mr Commissioner Fielding on the 
14th day of July with respect to the same matter; and 
whereas the Union by its executive having directed its 
members to partake in industrial action in the form of a 
strike on Monday. 31 July 1989 in support of the said 
claim has subsequently directed its members to engage 
in further industrial action in support of the said claim 
by not participating in any formal meetings at any 
venue, including Head and District offices concerning 
certain matters: and whereas in compliance with the 

said directives it appears that certain members of the 
Union are continuing to engage or are likely to engage 
in industrial action in support of the said claim; and 
whereas the Tribunal is of the opinion that it is 
necessary the industrial action cease forthwith and any 
threatened industrial action be cancelled in order to 
create a proper environment for the parties to exchange 
attitudes and information likely to assist in the 
resolution of the disputes surrounding the claim; and 
whereas despite the aforementioned conferences at 
which the Union was implored to desist with industrial 
action at this time to allow negotiations to take place 
between the parties with respect to the claim, the Union 
persists with plans to implement industrial action in 
support of the claim and there is no immediate prospect 
of that action ceasing; now therefore, the Government 
School Teachers Tribunal, pursuant to the powers 
vested in it, by the said Act, doth hereby order— 

1. That until further order the Union, through its 
executive, no later than Wednesday, 9 August 
withdraw its endorsement of industrial action 
in support of the claim for salary increases for 
its members and in particular, but without 
limiting the generality of the foregoing, 
forthwith take all such steps as may be 
necessary to cancel its endorsement of the 
industrial action planned to commence on 
and from Monday. 7 August 1989; and 

2. That until further order, the Union and its 
officials take all such steps as may be 
necessary to ensure that no industrial action in 
respect of the said claim occurs; and 

3. That the parties fully and thoroughly confer 
regarding the Union's claim with a view to 
reaching a settlement of the claim consistent 
with the limits imposed by the State Wage 
Fixing Principles; and 

4. That either the Union or the Minister may. on 
giving 24 hours" notice to the other, apply to 
the Tribunal to vary or set aside the terms of 
this order. 

(Sgd.) G.L. FIELDING. 
[L.S.] Deputy Chairman, 

State School Teachers Tribunal. 
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COAL INDUSTRY TRIBUNAL — 
Awards/agreements — 

Variation of — 
BEFORE THE WESTERN AUSTRALIAN 

COAL INDUSTRY TRIBUNAL, 
Held at Collie on the 14th day of May 1989. 

Application No. 12 of 1989. 
Between Coal Miners Industrial Union of 

Workers of Western Australia; 
Australian Colliery Staff Association; 

Collie District Deputies Union of Workers; 
Australasian Society of Engineers, Moulders 

and Foundry Workers Industrial Union of Workers 
and Amalgamated Metal Workers and Shipwrights 

Union of Western Australia, Applicants 
and 

Griffin Coal Mining Co Ltd and 
Western Collieries Limited. Respondents. 

In the matter of an application to prescribe 
the Picnic Day holiday for 1989. 

Decision of the Tribunal 
THE CHAIRMAN; This is an application brought by 
all four unions on the coalfield, or indeed the five 
unions if you have regard for the two that cover the 
trades, seeking to h ave the Tribunal ratify an agreement 
reached between them and the two companies to have 
the prescribed holiday known as Picnic Day taken on 
Foundation Day, Monday 5 June this year rather than 
on the Queen's Birthday holiday, which would 
ordinarily be 2 October 1989. 

In the past when the unions and the companies have 
reached agreement to vary the dates of the holidays 
prescribed in the relevant awards, they have been 
content to deal with it without ratification from the 
Tribunal. However, recently that has given rise to 
problems of award interpretation as it affects those who 
join the workforce after the varied holiday has been 
taken by others. Sensibly the parties seek to overcome 
that by having the Tribunal ratify the agreement. 

Our unanimous view is that the agreement is a 
sensible one. There should be an order that 
notwithstanding Clause 12oftheCoal Mining Industry 
(Miners' Western Australia) Award, No. 4 of 1953, 
Clause 12 of the Engineers Coal Mining Award 1953, 
Clause lOof the Colliery Staff AwardNo. 62 of 1955, and 
Clause 14 of the Collie Deputies Award No. 19 of 1954, 
the holiday known as Picnic Day shall be taken on 5 
June — that is to say Foundation Day, rather than on 
the Queen's Birthday. 

Order. 
HAVING heard Mr G. Wood on behalf of the 
Applicants and Miss G. Marton on behalf of the 
respondents the Tribunal, by consent, doth hereby 
award, order and prescribe: 

That notwithstanding the provisions of Clause 
12 of the Coal Mining Industry (Miners' Western 
Australia) Award No. 4 of 1953. Clause 12 of the 
Engineers Coal Mining Award 1953, Clause 10 of 
the Colliery Staff Award No. 62 of 1955 and Clause 
14 of the Collie Deputies Award No. 19 of 1954. the 
holiday known as Picnic Day shall in 1989 be 
observed on 5 June (Foundation Day), rather than 
on the day fixed to celebrate the Sovereign's 
Birthday. 

(Sgd.) G.L. FIELDING. 
Chairman, 

Western Australian Coal Industry Tribunal. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 12th and 13th days 
of July 1989. 

Application No. 13 of 1989. 
Griffin Coal Mining Company Limited. Applicant 

and 
The Coal Miners' Industrial Union of Workers of 

Western Austrlia. Collie, Respondent 
Foundry Workers, Industrial Union of Workers 

and Australian Metal Workers Union, Respondent. 
Application No. 19 of 1989. 

Between The Coal Miners' Industrial Union of 
Workers of Western Australia. Collie. Applicant 

and 
Griffin Coal Mining Company Limited, Respondent. 

In the matter of applications to vary the 
night shift arrangements for miners employed 

by Griffin Coal Mining Company Limited. 

Decision of the Tribunal. 
THE CHAIRMAN; These are two applications before 
the Tribunal each principally involving the future of 
night shift as worked by the miners employed by the 
Griffin Coal Mining Company Limited. By application 
No. 13 of 1989 the company seeks to amend the Griffin 
Coal Mining Company (Special Conditions of 
Employment — Miners) Award 1988 to provide that the 
ordinary hours of work be performed on three shifts per 
day; either by rotating, or alternatively permanent day, 
afternoon or night shifts. In addition, the company 
seeks to insert a requirement into the award that 
employees work reasonable overtime as a condition of 
their employment. The company seeks also to vary the 
existing entitlement of continuous shift workers to an 
additional week's leave. Furthermore, it seeks to amend 
the annual leave provision to remove the obligation to 
maintain year round operations without having to 
allow the bulk of the miners annual leave over the 
Christmas/New Year period. 

The Coal Miners' Industrial Union of Workers of 
Western Australia, Collie opposes the claim in toto. By 
way of a counter claim the union seeks to limit the 
ordinary hours of work to rotating day and afternoon 
shifts, or alternatively, to a permanent day shift, in each 
case limited to work on Monday to Friday inclusive. It 
proposes that the penalty for any ordinary hours 
worked between 10.00 p.m. and 8.00 a.m. be increased 
from 25 per cent to 35 per cent. Moreover, the union by- 
application No. 19 of 1989 seeks to discontinue the 
Griffin Coal Mining Company Limited Night Shift 
(Muja Operations) Agreement 1987. 

So far as is material, the present award provisions 
provide that ordinary hours are to be worked from 
Monday to Friday inclusive with a requirement that 
employees perform such overtime as "is absolutely 
necessary". Though the Coal Mining Industry (Miners' 
Western Australia) Award 1981 is less than clear on the 
matter, the ordinary hours of work for the great bulk of 
miners has been taken as limited to day and afternoon 
shift. Indeed, that was the rationale for the Griffin Coal 
Mining Company Limited Shift (Muja Operations) 
Agreement 1987 which provides that, notwithstanding 
the provisions of that Award a limited night shift 
manned by 35 personnel would operate between the 
hours of 12.00 a.m. and 7.00 a.m. Monday and 10.00 p.m. 
to 5.00 p.m. on Tuesday to Friday inclusive. That 
agreement was reached only after protracted 
negotiations and with much reluctance on the part of 
the union. The Agreement gave the parties liberty to 
apply to review its provisions after the expiration of 12 
months. It is in purported exercise of that right that the 
union now seeks to have the Agreement rescinded. 



Apart from the limited night shift worked under the 
Agreement and the maintenance night shift worked by 
the engineering trades, night shift is not worked 
regularly on the Collie coalfield. Indeed, an application 
by the company to introduce a regular night shift was 
rejected by the Tribunal in 1966. 

Since at least early in 1988 the company has been 
negotiating with the union for the implementation of a 
full night shift. Indeed, the company's hope was that a 
full night shift might be implemented by 1 January this 
year. That did not occur because agreement could not 
be reached on the matter, although some progress was 
made in the negotiations. The company's policy, as 
expressed by its Managing Director, Mr A.C. Carter, in 
these proceedings was that it did not want to confront 
the union with change, but rather preferred that change 
should be implemented by agreement. However, when 
late in June of this year no agreement had been reached, 
the company took the matter into its own hands and to 
its discredit, took what can only be described as 
industrial action. Despite the night shift Agreement it 
instructed all of its employees covered by this 
application to work their ordinary hours of work on the 
basis of a roster embodying a day. afternoon and night 
shift with effect from 3 July 1989. This action was taken, 
notwithstanding that application had just recently been 
made but not granted, to review the terms of the 
Agreement as provided therein. Whatever might be said 
about the ambiguities as to shiftwork, particularly night 
shift, in the Coal Mining Industry (Miners' Western 
Australia) Award 1981, the spirit if not the letter of the 
Night Shift Agreement is clear and unambiguous. No 
matter how desperate the company felt about the matter 
its action is unbecoming of a responsive employer, 
particularly in an industry which has a contemporary 
history of dispute resolution largely without industrial 
action. 

The company argues that it is necessary to work 24 
hours a day in order that it meet its contractual 
obligations to supply coal to the State Energy 
Commission for the generation of electricity. Those 
obligations are said to require it currently to supply 1.9 
million tonnes of coal per annum and to maintain 
uncovered coal reserves of 240 000 tonnes. 

The company argues that there is a need to reduce the 
cost of its coal in order to make it more competitive with 
other electricity generating fuels and to thus preserve 
the vital market it has with the State Energy 
Commission. It argues that coal, as an electricity 
generating fuel, at present prices, is under a severe cost 
disadvantage to alternative fuels, particularly gas. 
Furthermore, Collie coal is now liable to compete with 
recent coal discoveries made elsewhere in the State, 
particularly in those the Hill River district. The 
argument is that unless the cost of its coal is reduced the 
continued viability of the coal industry in Collie is at 
risk. 

The company contends that the capital cost of 
equipment has increased drastically and that by greater 
use of this equipment, the cost of coal can be 
significantly reduced. This would not only put it in a 
better position to compete with other sources of energy 
which the State Energy Commission might use, but 
enable the company to have a greater chance of success 
in achieving alternative sales and so enhance the future 
of the coal industry in Collie. 

The company suggests that since the Tribunal last 
rejected a claim to work a night shift on the coalfield, the 
industry has undergone great changes. Those changes 
include increasing competition from other electricity 
generating fuels, such as gas; the fact that the company 
has been unable to meet its contractual obligations to 
the State Energy Commission; the fact that nationwide 

the coal industry now largely operates on a three shifts 
bases, and the fact that arrangements to ensure safety in 
the workplace have greatly improved. 

The company also draws some comfort from the fact 
that the union in the recent past has agreed, in principle, 
following an aggregate meeting of its members, to the 
implementation of night shift. Furthermore, the 
company draws attention to the somewhat similar 
conclusion reached by the Economic sub-committee of 
the Western Australian Coal Industry Council. The 
Council is a body comprising representatives of 
government, labour and management. Amongst its 
objects are the assistance of those engaged in the 
industry to achieve improved efficiency, lower 
production costs and improved competitiveness with 
other fields, and to ensure continuing development of 
the Collie coalfields as an essential element of energy 
development in Western Australia. 

The union, on the other hand, argues that nothing 
has changed since 1966 and that much the same 
arguments used on this occasion by the company were 
rejected at that time by the Tribunal. It points out that 
there is a high accident rate on the mines in Collie and 
that the climate, particularly the winter, is not 
conducive to safely working a night shift. The union 
suggests that the company is putting efficiency before 
the safety of its workforce. Moreover, the union says that 
the night shift is unnecessary to achieve the required 
production levels. In essence, the union argues that, a 
cause of the company's production shortfall is poor 
management. For example, it says that the increasingly 
long haulage cycles could be shortened by pit 
adjustments, and in any event those cycles are likely to 
be shortened as the pit is nearing its deepest operational 
depth. The union complains, too, of poor maintenance 
programmes which have resulted in equipment not 
being available when it should have been. The union 
suggests that with proper management techniques, the 
company could meet its contractual obligations 
without the need for a night shift. 

So far as the marketing arguments are concerned, the 
union makes mention of the fact that Collie coal is not 
sold internationally, but only locally, and thus the 
consequences of international market forces on the 
price of coal are not a relevant factor for Collie coal. 
Likewise, unlike the industry in New South Wales, there 
is no suggestion that the company is becoming 
insolvent, rather its profits are being maintained and 
indeed labour costs are falling. 

Finally, but not the least important of its arguments, 
is the union's concern about continued job security in 
the industry. The union is concerned that if a full night 
shift is implemented there will be potential for over- 
production of coal leading to retrenchments by the 
company. Furthermore, it is concerned that the price 
reductions the company seeks could be used to 
undermine the capacity of Western Collieries Ltd, the 
other coal producer on the Collie coalfield, to sell its 
coal, thereby leading to redundancies by that 
company. 

The union suggests that it is prepared to participate in 
moves to enhance the industry's viability, but on the 
understanding that the company does its part by 
introducing technological changes. 

The employees' and employers' representatives on 
the Tribunal are evenly divided on this matter, so that by 
virtue of section 5(11) of the Act, the decision of the 
Tribunal becomes that of the Chairman. 

Clearly, the company carries the onus to show that 
the status quo, in this case the working of a limited night 
shift only, should be altered. In my view it has 
adequately discharged that onus. The evidence quite 
unequivocally shows that the company has, of recent 
times, not met all of its contractual obligations with the 
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State Energy Commission. Last year it apparently 
failed by 160 000 tonnes to supply the contracted 
quantity of coal. It is to be borne in mind, too, that the 
company's obligation to the State Energy Commission 
is apparently not merely to produce coal, but to 
maintain uncovered coal reserves. There is now a 
shortfall in the required movement of the overburden. 
Despite increases in manning levels and the good 
results at the Chicken Creek minesite, overall the 
stripping ratio of coal production to overburden has 
been well below that necessary to meet the company's 
contractual obligations for all but one year since 1980/ 
81. 

The union's claim that the limited night shift has not 
been productive is not borne out by the facts. Whilst it 
appears to be the case that coal production may have 
actually declined in the year 1988, although it seems to 
be on the increase thus far this year, the total material 
movement including overburden has increased from 
approximately 49 000 bcm per day in 1986/87 to 
approximately 53 000 bcm per day in 1988/89. Those 
figures, supplied by the union, confirm those supplied 
by the company which suggest that there has been a 
significant increase in overburden production with the 
introduction of night shift, albeit that it has fluctuated 
somewhat. 

No one suggested that the company had met fully its 
contractual obligations to the State Energy 
Commission of recent times. While the company does 
not meet those obligations, it is fair to assume that the 
continuation of its contract will at best, be at risk, if not 
liable to termination. Clearly, that is an unsatisfactory 
position and one which I would be surprised if the 
union would want to countenance. Whilst it would be 
naive to suggest that political and social considerations 
might not temper the effects of this non-compliance, it 
is, I suggest, unrealistic to think that those 
considerations will be applied so sympathetically that 
no salvaging action is required from those in the 
industry. Indeed, that would seem to be part of the 
rationale for the creation of the Western Australian 
Coal Industry Council. 

In addition, the unchallenged evidence is that Collie 
coal is too expensive at present prices to remain a viable 
source of energy for use by the State Energy 
Commission. The material submitted to the Tribunal 
indicates that that is the view of the Deputy Premier, 
who has ministerial responsibility for the State Energy 
Commission. That view was supported by Mr D.W. 
Saunders, Director of Energy Policy Planning in the 
Government Energy Policy Planning Bureau, in 
detailed evidence before the Tribunal. He testified that 
the price of electricity had become "internationalised". 
Large industrial consumers of electricity must 
necessarily have regard to its cost. If industry in this 
State is to be competitive, electricity costs must 
necessarily be competitive with that elsewhere. His 
testimony graphically illustrated that not only is 
electricity in this State the highest of any State in the 
nation, but that a significantly contributing factor to 
that is the price of Collie coal, which is significantly 
more expensive than other available fuels. Gas, he said, 
is by far the most favoured fuel for these purposes. It is 
environmentally more acceptable than coal and 
generating costs are much less. Electricity generating 
plants are a quarter of the cost of coal fired plants and 
much quicker to bring on stream. Mr Saunders pointed 
out that even using the most realistic price for Collie 
coal, gas turbine produced electricity is cheaper and the 
most rational choice, even with gas prices three times 
those which might now be expected to be paid. He 
further testified that there were many new gas wells 
planned for Western Australia, thus ensuring not an 
adequate supply, but a competitive supply to the State 
Energy Commission if need be. He suggested, too, that 

there was potential for cheaper supplies of coal to be 
made available from places other than at Collie, for 
example Hill River. Tnus if the State Energy 
Commission was to continue to use Collie coal in the 
future, its price must come down. 

This thesis is supported by the Economic sub- 
committee of the Western Australian Coal Industry 
Council in its Report on Markets for Collie Coal, which 
concluded that there are prospects for expansion of the 
existing markets for Collie coal, however, "it was 
repeatedly emphasised that Collie coal had to be world 
competitive in price if it was to hold a place in the 
significant markets". The Committee noted that "the 
price of Collie coal must be competitive in relation to 
gas and fuel oil prices since these are potential coal 
substitutes in the production of steam for electricity 
generation". 

Mr Carter testified, as did Mr Saunders, that the price 
of coal can be reduced by much more greater use of the 
company's capital equipment. For example, savings of 
up to $1.19 per tonne could be made in plant ownership 
costs alone if the plant is worked three shifts, seven days 
a week, or up to 90 cents per tonne if three shifts are 
worked on a five day a week basis. Obviously, the more 
the plant is used over a given timespan the cheaper will 
be its effective capital cost. Furthermore, Mr Carter's 
evidence is and again it stands to reason, that the 
number of trucks required to complete the truck hours 
necessary to deliver a given tonnage will be less than the 
greater the use made of the trucks. Hence the capital 
cost of providing this equipment is reduced. Thus, for 
example, the evidence is that it would require only 40 
haulpaks against 21 to meet the company's contractual 
obligations if three rather than two full shifts were 
worked over a five day week. 

I am bound to say that I unhesitatingly accept that it is 
significantly cheaper to produce coal over three shifts 
per day rather than over two, as Mr Carter and Mr 
Saunders suggest. 

The union argues that significant savings can be 
made through new technology. As to that the material 
discloses that the company has indeed spent much on 
requiring new capital equipment. It appears to have 
spent $18.5 million last year and $10.1 million this year 
and that in the context of a post-tax profit of 
approximately $11 million. It might be that the 
company's contractual problems, of which it now 
complains, are due in part to the failure to acquire 
modem equipment in the years past, or to other poor 
management practices, but it hardly seems sensible to 
ignore the consequences of that conduct, particularly 
given the dire consequences of inaction as outlined by 
Mr Carter and Mr Saunders. 

Furthermore, I accept the evidence of the company's 
Principal Mining Engineer, Mr A.J. King, and its Mine 
Manager at Muja, Mr T.C. Stay, that the nature of the 
company's operations are not such as to accommodate 
efficiently very much bigger equipment than that 
already in operation or envisaged. It seems, apart from 
anything else, that pit congestion prevents any different 
sort of operation. 

Although the union complains that the company is 
operating inefficiently, again the material suggests it is 
more efficient than it once was. For example, at Muja 
where production shortfall is most acute, although the 
loading capacity has fallen over the past five years, the 
material moved per cubic metre has increased 
dramatically, which would suggest an increase in 
efficiency. Likewise, the material moved per unit of 
hauling capacity has increased over recent years to 
levels higher than those which existed in 1980-83 
despite the longer haulage cycle. This would also 
suggest an increase in efficiency. I accept that the longer 
haulage cycles are due to the fact the pit is approaching 
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its maximum depth. Although the union suggested that 
those cycles could be shortened by a different routing, 
the unchallenged engineering evidence is that that is 
not the case. 

The need to reduce prices and increase 
competitiveness to save the industry in Collie does not 1 
suspect, really come as any great revelation to union. 
Indeed, much of the thesis of Mr Saunders seems 
previously to have been accepted by the union and the 
Western Australian Coal Industry Consultative 
Council, I have made mention of the report of the 
Council's Economic sub-committee. The report of the 
Council's Overseas Mission in 1987 which consisted 
amongst others of senior union representatives, 
recommended that its members should discuss 
"examining changes in working practices, including 
more flexibility in work rosters which would allow 
increased use of higher capital cost equipment and 
allow the introduction of larger scale of equipment in 
the future". Furthermore, in a recent draft discussion 
paper the union executive, through its General 
Secretary, after drawing attention to many of the 
arguments mentioned by Mr Saunders in evidence 
before the Tribunal, in particular the need for Collie 
coal to be competitive with other fuels, recommended to 
its members that there be "inserted in the award 
provision to supply labour 24 hours a day, five days a 
week, provided that conditions are acceptable to the 
rank and File. (Based on the 35 hour week.) This would 
only be for 45.2 weeks of the year as it is at present. We 
feel this will assist in producing coal at a most 
competitive price. This would therefore indicate our 
willingness to co-operate in the future development in 
the Collie coalfield". The Executive, in making that 
recommendation, displayed an admirable capacity to 
recognise the true needs of the industry and thereby the 
continued welfare of its members which is dependent 
on a viable industry. In so doing the union was 
continuing the tradition which has characterised the 
industry in this State of recognising that the interests of 
its members cannot be divorced from those of the 
industry. Plainly the industry cannot stand still if it is to 
survive. In those circumstances it is much better if, as 
the discussion paper suggests, the union accepts the 
inevitable and participates in the change process, rather 
than resist change at all costs and ultimately be forced 
to accept the unpalatable. 

1 turn now to consider the case in 1966 when the 
Tribunal rejected a claim by the company for the 
introduction of a regular full night shift. On that 
occasion it seems that the company sought the 
implementation of a night shift at its Muja open cut 
operation to help in the removal of overburden by using 
excavators and Euclid motor trucks. The company 
"feared" that the coal already uncovered would not be 
sufficient to meet existing orders "plus possible future 
orders". The claim was apparently made against a 
number of unions, including The Coal Miners' 
Industrial Union ofWorkers ofWestern Australia, each 
of whom strenuously opposed the claim. The 
Chairman, on behalf of the Tribunal, decided to make 
no order because he concluded that the "overburden 
position is not desperate so as to warrant the woking of 
excavators and motor trucks on night shift"; that 
"climatic conditions prevail ng at Collie during night 
shift hours provide an added element of danger to the 
working of earthmoving equipment"; that "a departure 
from standard Australian practices is not warranted"; 
and that "serious consideration should be given by the 
company and the unions to alternative proposals which 
would enable the most economic use of costly 
equipment. 

In my view it is not right to say that the position now is 
no different to what it was found to be in 1966.1 do not 
know what evidence was led regarding any contractual 

shortfall by the company. It seems from the published 
decision to have been merely a fear that there was 
insufficient uncovered coal. However, the evidence was 
that the "uncovered coal reserves were adequate for 
immediate needs". That simply cannot be said to be the 
case now in view of the uncontradicted evidence 
regarding the contractual shortfall in uncovered coal. 

In addition, whilst I must accept that climatic 
conditions in and around Collie have not changed 
materially, if at all, over the last 23 years, I take the view 
that there is now a much more sophisticated approach 
to safety matters in the community than before. T hat is 
reflected in the Occupational Health. Safety and 
Welfare legislation which is now commonplace 
throughout the country. That legislation has brought 
about a more sophisticated approach to safety 
management by both employers and employees, and 
while the legislation in this State does not. by its terms, 
apply to the coal industry, it is unthinkable to suggest 
that the safety standards in the coal industry could be 
any less than those required for workplaces in other 
parts of the State. 

The union claims that the most dangerous aspect of 
the climate is the rain and fog. These characteristics are, 
of course, most prevalent in winter when much of the 
afternoon shift, which commences at 3.00 p.m., is 
worked in darkness. Whilst I accept that at the 
beginning of the shift the employees have an 
opportunity to assess the lie of the land, I find it difficult 
to differentiate in these circumstances between work on 
afternoon shift, a large part of which is worked in 
darkness. It might be that fog does not settle 'till well 
into the evening, but the evidence is that during the 
limited night shift fog has not been a significant 
problem. The Company however, accepts that if and 
when fog becomes so bad that visibility is impaired 
beyond safe limits, night shift should cease. 

The union complains that the company's proposal 
puts efficiency before safety. The evidence is that the 
company has no desire to operate an unsafe workplace 
and that it has never challenged the determination of 
the statutory safety officers as to matters of safety. I 
hasten to add that I would find it difficult to accept that 
the deputies are not properly qualified to supervise 
night shift 

Material tendered from the State Coal Mining 
Engineer suggests that there is nothing inherently 
dangerous in working a night shift. Even if much the 
same was said in the earlier case, I think it is fair to 
assume that with the modern emphasis on safety in the 
workplace, it is not unreasonable to assume that safety 
considerations will properly be borne in mind by the 
company during the night shift as, indeed, it should be 
for all shifts. Moreover, the accident statistics presented 
to the Tribunal in the course of these proceedings do not 
suggest that woridng in the hours of darkness is 
significantly more dangerous than in daylight or that 
the company has overlooked its safety obligation in that 
time. 

It can no longer be said that it is "standard practice 
throughout Australia in working open cuts to confine 
overburden removal to day and afternoon shifts only, 
drag line operations excepted". Changes to the coal 
industry in the Eastern States of recent times now 
render that conclusion totally invalid. Hence, by 
requiring employees to remove overburden on a night 
shift is no longer "a departure from standard Australian 
practice" as was held to be the case in the 1966. 
proceedings. Indeed, the reverse is the case. 

The suggestion in the 1966 case that serious 
consideration should be given by the company and the 
unions to alternative proposals is something that seems 
to have been done now. Weekend overtime work and 
limited night shift have self evidently not been 
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sufficient for the company to meet the contractual 
obligations. Furthermore, the cost of the equipment 
has increased quite dramatically over the years since 
the Tribunal last considered this matter. For example, 
the price of Wabco and Demag vehicles has increased 
by 41 to 45 per cent respectively since 1985 and 
Caterpillar equipment by 21 per cent in the same time. 
One can only assume that the increases since 1966 have 
been quite dramatic. There is much to be said also for 
the claim that modern equipment becomes obsolete 
through time rather than by use. In all these 
circumstances the problem of achieving economic use 
of the equipment becomes more acute and less likely to 
be solved by minor adjustments to existing working 
arrangements. 

Mr Wood, for the union, suggests that the Tribunal 
should consider whether the introduction of night shift 
is in the best interests of the employees. It is obviously in 
the best interests of those persons that the industry 
continue to survive, and if as Messrs Saunders and 
Carter say, that can only be achieved if the industry 
becomes more cost efficient there is much to suggest 
that the introduction of night shift is in their best 
interests. That, however, is not the test. Rather, the test is 
as explained in Federated Clerks Union of Australia v. 
Public Service Board (1969) 128 CAR 319, whether in 
conducting its enterprise in the way now proposed 
adequate safeguards exist for the interests of the 
employees. That was a case which, like the present, was 
a claim for the introduction of a rotating night shift to 
enable expensive equipment to be used to the 
maximum. 

I do not doubt that from an individual point of view 
many, if not most of the union members, find night shift 
obnoxious. Likewise, I can readily accept that night 
shift is worked at a time when a body is not at its most 
efficient. But the fact is that there are many industries, 
including extractive industries in this country which 
now operate on the three shift system and the workforce 
has adequately coped with it. I would not have thought 
that the workforce in Collie was any less capable in this 
regard. 

In my view the union's concerns about job security 
for its members, whilst understandable, are unduly 
pessimistic. The company has on previous occasions 
given an undertaking that there will be no redundancies 
as a result of the night shift so long as it is able to 
maintain its contract to supply coal, at least at the 
current levels. The union has access to the Tribunal to 
ensure that such an undertaking is honoured. Likewise, 
I cannot think that with the long term contract which 
Western Collieries Ltd already has for the supply of 
coal that moves on the part of Griffin Coal Mining Co 
Limited to become more efficient would lead, either 
directly or indirectly, to redundancies amongst those 
employed by Western Collieries Ltd. Again I think it fair 
to say that the Tribunal is not likely to stand idly by 
whilst such a happening occurred. 

I am therefore driven inextricably to the conclusion 
that the company should be permitted to work its mines 
on a three shift basis, including a night shift, for the 
removal of overburden and the production of coal 
generally. Whilst the evidence is that the most economic 
method for the company to operate is on a seven day, 
365 days a yearbasis, the company does not, at this time, 
propose that that should occur. Apart from general 
considerations, nothing specific was put on behalf of 
the company to advance its claim for year round 
operation, in particular the change to constant weekend 
work and to the existing annual leave arrangements. In 
the circumstances I am not prepared to authorise a 
change to those arrangements, that is, a five day 
working week Monday to Friday for 45.2 weeks per year, 
which apply to the greater majority of others in the 
industry in Collie. Subject to the additional shift those 
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existing arrangements should continue. Likewise, in 
my view the new system should be based on the existing 
35 hour week and again the company appears to accept 
that. That is not to say, however, that there should not be 
some regular overtime worked if that is necessary to 
maintain an efficient operation, though it is obviously 
desirable that overtime be kept to a minimum. Overtime 
is costly, as the company says, and as a matter of 
principle, employees are entitled to expect that the 
ordinary hours in the award will be regarded with some 
reverence. However, the modem cases on overtime 
suggest that with the complexities of modern industry, it 
is not unreasonable for there to be a requirement to 
work reasonable overtime in order to maintain an 
efficient and effective use of equipment. Whilst this case 
must be judged on its own merits, I observe, too, that in 
the restructuring which the New South Wales coal 
industry has recently undergone, eight hour shifts were 
imposed whilst maintaining the standard of a 35 hour 
week. 

There are many forms of potential rostering 
arrangements, not necessarily limited to a three panel 
scheme. It is obviously in the interests of both parties 
that those arrangements be as mutually satisfactory as 
possible. At this time, therefore, I do not propose to 
determine the details connected with the necessary 
rostering changes. Rather, I propose that the parties 
confer with a view to reaching agreement on that matter. 
Mr Carter testified that the company was anxious to 
achieve by consensus and notwithstanding the actions 
of the company earlier this month, I am prepared to 
accept that that desire is genuine. I therefore exhort the 
parties to negotiate in a meaningful way in order that 
mutually satisfactory shift working arrangements can 
be agreed upon. I am prepared to assist the parties in 
that endeavour should it be necessary. 

As to the union's claim to rescind the Night Shift 
Agreement, it follows from what I have already said that 
the Agreement will be superseded by the new night shift 
arrangements. As to the claim to increase the penalty 
rate for ordinary hours work performed between 10.00 
p.m. and 8.00 p.m., little was put to justify such a change. 
The penalty rates proposed by the company, which 
largely reflect existing conditions, reflect common 
industry standards and those applying in the coal 
industry in Eastern States, (cf: Western Australian Shop 
Assistants' and Warehouse Employees' Industrial 
Union of Workers, Perth v. Foodland Associated 
Limited (1985) 65 WAIG 1117). 

The matter therefore stands adjourned sine die in 
order that the parties confer on the rostering changes 
and on the operative date for the introduction of those 
changes. If agreement cannot be reached, those matters 
will be settled by the Tribunal. 

(Sgd.) G.L. FIELDING. 
Chairman. 

26th day of July 1989. 

A71421/9 
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BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 26th day of July 1989. 
Application No. 16 of 1989. 

Between Coal Miners Industrial Union of 
Workers of Western Australia; 

Australian Colliery Staff Association; 
Australasian Society of Engineers. Moulders 

and Foundry Workers Industrial Union of Workers 
and Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and 
Collie District Deputies Union 

of Workers. Applicants 
and 

Griffin Coal Mining Co Ltd and 
Western Collieries Limited. Respondents. 
In the matter of an application to increase 

the travel allowances paid under the various 
industry Awards. 

Order. 
HAVING heard Mr G. Wood on behalf of the 
Applicants and Mr M. O'Connor on behalf of the 
Respondents the Tribunal, by consent, doth hereby 
award, order and prescribe: 

That subclause 3(6)(c) of the Griffin Coal 
Mining Company (Special Conditions of 
Employment) Order 1987, subclause 3(6)(c) of the 
Western Collieries Limited (Special Conditions of 
Employment) Order 1987; subclause 7(d)(iii) of the 
Engineers Coal Mining Award 1953; Clause 12 of 
the Colliery Staff Award No. 62 of 1955; subclause 
4(f)(ii) of the Griffin Coal Mining Company 
(Special Conditions of Employment — Deputies) 
and subclause 3(g)(ii) of the Western Collieries 
Limited (Special Conditions of Employment — 
Deputies) Order 1987 shall be amended by deleting 
the amounts "25.7". "30.6" and "35.5" and inserting 
the amounts "31.9". "36.6" and "42.0" respectively 
with effect from the 1st day of July 1988. 

(Sgd.) G.L. FIELDING. 
Chairman. 

Western Australian Coal Industry Tribunal. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 14th day of May 1989. 
Application No. 8 of 1989. 

Between Western Collieries Limited, Applicant 
and 

Australasian Society of Engineers. Moulders 
and Foundry Workers. Industrial Union of Workers 
and Australian Metal Workers Union. Respondents. 

In the matter of an application to vary the 
allowance for experienced tradesmen 

working underground. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application brought by 
the engineering trades, to amend the Western Collieries 
Limited (Special Condition of Employment — 
Engineers) Award 1988 to provide a special experienced 
allowance for tradesmen who work underground. The 
position now is in general that the Award makes no 
clear distinction between tradesmen who work above 
ground and those who work underground. The exper- 
ience allowance applies equally to tradesmen whether 
they work underground or elsewhere. 

Mr Forster, and with him Mr Murray, and the 
Company's agent have all submitted to us that the 
requirements of working underground are such that 
there is a need for the Award to recognise such a 
distinction, so that experienced tradesmen will remain 
underground. The Tribunal accepts that working 
underground carries with it burdens which are not 
apparent for those who work above ground. There is of 
course the potential for roof problems which have been 
outlined and which were recognised in the early days 
when the Award was amended to provide for an exper- 
ience payment. There are lighting problems and dirt 
problems and all the rest of it which it is not necessary to 
outline. As a result of those unsavoury working 
conditions we are told, and we accept, that experienced 
tradesmen prefer to work above ground, rather than 
underground. Indeed, the normal arrangement is that it 
is the junior tradesmen or those with the least amount of 
service who work underground. Once one obtains 
sufficient seniority, and therefore the opportunity to go 
above ground, invariably the tradesmen do go to the 
surface and that has been to some extent borne out by 
the figures which have been tendered by the unions in 
support of this claim. 

It has also been said to us, and again we accept it to be 
a fact, that major repair and maintenance work is done 
underground, such that there is a need for the company 
to retain experienced tradesmen with the necessary 
expertise underground, rather than almost exclusively 
on the surface. If the efficiencies demanded of the 1980s 
are to be met, then it is incumbent upon the company to 
have experienced tradesmen underground. 

In the circumstances, we accept that this is a special 
case within the Tribunal's Wage Fixing Principles. We 
accept that the proposed allowance is designed to do no 
more than encourage experienced tradesmen to utilise 
their skills underground rather than almost exclusively, 
as I have said, on the surface so that the company can 
achieve the necessary output and have its equipment 
utilised to the maximum degree. In those circum- 
stances. the claim does meet the Principles. It 
establishes a career path which ensures that skilled 
tradesmen pursue their skills to the ultimate where they 
are needed; that is to say, underground. 

It is to be understood, and indeed it is understood, so 
the parties inform us. that the allowance is to be 
confined simply to those tradesmen who work 
underground and whilst they work underground. The 
definition of experience in the new proposed allowance 
is confined to experience underground and in those 
circumstances there can be no potential or scope for 
those who work above the surface to claim a similar 
allowance. Indeed. I am authorised by my colleagues to 
say that such a claim would be doomed to failure. 

The import of our decision is that we recognise the 
special position of tradesmen working underground 
and it is in those confines that we are prepared to say 
that we agree with and are prepared to ratify the 
agreement of the parties. 

Order. 
FIAVING heard Mr D. Forster. and with him Mr M. 
Murray, on behalf of the Applicants and Miss G. 
Marton on behalf of the Respondent the Tribunal, by 
consent, doth hereby award, order and prescribe: 

That the Western Collieries Limited (Special 
Conditions of Employment — Engineers) Award 
1988 as amended be further amended with effect 
from the first pay period commencing on or after 
this day by deleting subclause (a) of Clause 3.— 
Rates of Pay and inserting in lieu thereof the 
following: 



(a) (i) The minimum total rate per week for Column 1 Column 2 Column 3 
adult workers and tradesmen shall Number Classification Total Rate 

Per Week 
be:— S 

Column 3 a. After two years service 
underground Column 1 Column 2 14.94 

Number Classification Total Rate 
Per Week 

S 
b. After a further 150 shifts 

underground 
c. After a further 150 shifts 

23.14 

L Blacksmith. Welder 455.58 underground 30.34 
2 Fitter. Turner. Machinist. 

Motor Mechanic. Automotive 
d. After a further 300 shifts 

underground 32.24 
Electrician 455.58 8. Tyre Fitter 435.39 

3. Electrical Fitter 455.58 9. Linesman on commencement 435.39 
4. Millwright 455.58 Linesman after three years 
5. Trades Assistant 420.90 service in the industry 440.25 
6. Experienced Tradesman The award 10. Refrigeration Fitter 455.58 

(working on the surface) wage for the 11. Lamp Room Attendant 420,90 particular 
classification 
plus 514.50 

7. Experienced Tradesman The award 
(working underground) wage for the (Sgd.) G.L. FIELDING, particular 

classification Chairman, 
plus: Western Australian Coal Industry Tribunal. 
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