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Reasons for Decision. 
State Wage Case — Preliminary Point. 

CHIEF COMMISSIONER: This is the majority 
decision of Commissioners Fielding, Salmon and 
myself. 

The Commission has by its own motion instituted 
these proceedings, pursuant to section 51 of the 
Industrial Relations Act 1979, to consider the decision 
of the Full Bench of the Australian Industrial Relations 
Commission entitled "National Wage Case, August 
1989" handed down on the 7 th day of August last (Print 
H9100). At the outset the Confederation of Western 
Australian" Industry argued that the Commission in 
Court Session did not havejurisdiction to deal with this 
matter under section 51 of the Industrial Relations Act 
1979. but rather should deal with it "under the 
provisions ofDivision 3 of the Act as a whole". It did not 
suggest that the Commission was wholly without power 
to endorse, nor did it want us to refrain from endorsing, 
the recent National Wage Decision so called but argued 
A71931-1 

that procedurally the matter had gone awry. The 
argument was, that although the federal decision of the 
7th day of August 1989 which has given rise to these 
proceedings, could be taken as a "National Wage 
Decision" for purpose of section 51(1) it was not a 
National Wage Decision which this Commission could 
give effect to by General Order as envisaged by section 
51(2) it did not of itself vary wages in federal awards but 
instead required individual applications with different 
operative dates. Therefore the decision was not a matter 
which was properly before the Commission under 
section 51. In support of its argument the Confederation 
referred to and relied upon earlier decisions of the 
Commission in Court Session, firstly regarding the 1981 
National Wage Decision (1981) 61 WAIG 1039, and a 
claim by the Trades and Labor Council for a General 
Order relating to the Minimum Wage (1981) 61 WAIG 
1894. It also referred to and relied on a decision of the 
New South Wales Commission in Court Session in the 
1988 State Wage Case where, because of the nature of 
the federal Principles the State Commission declined to 
make a General Order [see (1988) 30 AILR 412], 

The Trades and Labor Council argued that in form 
the current National Wage Decision was no different to 
that previously dealt with by the Commission under 
section 51 in September of last year. If the Commission 
were to depart from that procedure on this occasion it 
would be undermining the centralised wage fixing 
system which the employers as well as the unions had 
given a commitment to last year. 

The Minister argued that this recent federal decision 
was a "National Wage Decision" as defined in section 
51(1) of the Act, as indeed the Confederation 
acknowledged and it therefore followed that the 
Commission had the authority to deal with the matter 
under section 51. It was illogical to suggest that the 
federal decision ceased to be a National Wage Decision 
for the purpose of section 51(l)orthattheCommission 



did not have jurisdiction to deal with it because it was 
difficult for the Commission to give effect to that 
decision by General Order. 

In any event, it was possible to give effect to the 
federal decision by way of General Order, as had been 
done by Clause 14 of the order made in the 1988 State 
Wage Case (1988) 68 WAIG 2419. Further, it was argued 
that the ratio of the Minimum Wage Case (1981) 61 
WAIG 1894, upon which the Confederation relied, 
applied only to proceedings under section 50 of the Act 
and did not therefore support the argument of the 
Confederation. 

In our view the decision of the Australian 
Commission is indeed, as all the parties appear to 
accept, a National Wage Decision as defined in section 
51(1) of the Act provides:— 

In this section, "National Wage Decision" 
means a decision which — 

(a) is made by a Full Bench of the Australian 
Commission; 

(b) relates to rates of wages; and 
(c) is applicable generally to awards made 

under the Commonwealth Act. 
Not only was the decision described as being a 

National Wage Decision by the Australian 
Commission but it was made by a Full Bench of that 
Commission, relates to wages and is applicable 
generally to awards made under the Commonwealth 
Act. It "relates to wages" because it purports to fix 
Principles which determine the basis, indeed the only 
basis, upon which wages will be adjusted by the 
Commission. In that sense the decision deals with or 
has reference to wages and therefore in the ordinary 
sense of the term "relates to wages". The decision is 
applicable generally to awards because all awards of the 
Australian Commission are covered by these Principles 
which flow from the decision. The fact that the decision 
does not result in any immediate or collective 
amendment to the awards, does not mean it is not 
applicable to them. The subsection does not say that a 
National Wage Decision is one which amends the 
awards, but simply one that it is applicable to all. In this 
case the decision is applicable to all because its effect is 
that no award of the Commission can be varied unless 
and until the Principles expounded in the decision have 
been complied with. 

Once it is accepted that the federal decision is a 
National Wage Decision it follows from section 51(2) 
that the Commission is bound to "consider that 
decision". That is so, whether or not it is capable of 
being the subject of a General Order by this 
Commission. The Commission's jurisdiction is not 
governed by the ease with which such an Order can be 
made but by whether or not the federal decision is a 
National Wage Decision as defined. 

Subsection 51(2) requires the Commission to give 
effect to the National Wage Decision by General Order 
"unless it is satisfied that there are good reasons not to 
do so". It might be that the nature of a National Wage 
Decision is such that it is difficult or impractical to 
make a General Order but that is no reason why the 
Commission should not first consider the decision as 
required by section 51(2). Unless and until that has been 
done it is difficult to see how a judgment can be made as 
to whether or not it is capable of being given effect to by 
a General Order. Indeed, that was the import of the 
decision in the New South Wales 1988 State Wage Case 
(supra). In that case the New South Wales Commission 
considered it "inappropriate" to make a general order 
because the ... resulting from the federal decision for 
separate applications to amend wage rates in awards. 
The Commission did not decide that it lacked 
jurisdiction in the matter, rather, it considered that the 

nature of the decision, which was not unlike that now 
under review, was not such as required immediate 
action by the State Commission. The Commission 
observed: 

The fact that action is not required under section 
57 does not, of course, preclude the Commission 
from considering the Commonwealth decision 
and expressing its conclusions as to whether and to 
what extent and in what manner State awards 
should be varied in light of that decision. 

The need for separate applications was important in 
that context because unlike section 51 of the Industrial 
Relations Act 1979, section 57 of the New South Wales 
legislation requires the Commission there to order "the 
variation of such awards and orders to give effect" to the 
federal decision unless there are good reasons to do 
otherwise. The legislation in this state is quite 
different. 

Likewise, the decision of the Commission in Court 
Session in the 1981 Minimum Wage Case (supra) does 
not support the Confederation's argument. The 
decision in that case at page 1902 is only authority for 
the proposition that existence of the process stipulated 
in section 51 does not prevent the Commission from 
hearing a claim by the Trades and Labor Council for a 
General Order to adjust the Minimum Wage. Not by 
any reasonable interpretation of the decision in that 
case can it be said to be authority for the proposition 
that cases of the kind now in question should be dealt 
with under section 50. It is, however, fair to say that the 
Confederation might derive some comfort from the 
decision of the Commission in the 1981 State Wage 
Case (supra). There at page 1040 the Commission 
said: 

That decision is therefore a convenient point 
from which to begin our examination of the issues 
raised for our consideration and the first enquiry to 
be made is whether that decision is a "National 
Wage Decision" within the meaning of section 51. 
Although the document containing the conclu- 
sions announced by the Full Bench on 7 April is 
described by it as a "decision", although it may in a 
broad sense be said to "relate" to rates of wages in 
that it contains discussion and expresses conclu- 
sions about the way in which, or the circumstances 
in which rates of wages will be, or ought to be fixed: 
and although those conclusions may be said to be 
"applicable generally to awards made under the 
Commonwealth Act" we are inclined to the view 
that it is not a National Wage Decision within the 
meaning of section 51. What in our opinion is 
envisaged by that section is a decision which 
operates more directly upon rates of wages and 
awards and operates upon them in such a way that 
it would be compatible with the conditional 
requirement in subsection (2) that it be made the 
subject of a General Order which gives effect to it in 
State awards. 

It is to be noted that the Commission acknowledged 
that the federal decision could on one interpretation fit 
the description of a National Wage Decision. Although 
the Commission was "inclined" to the view that the 
decision was not a National Wage Decision as defined it 
indicated that for the purposes of that case little turned 
on whether the decision was a National Wage Case or 
not. In all the circumstances we would be reluctant to 
treat it as authority for the proposition suggested by the 
Confederation. However, what is important for 
jurisdictional purposes is not a perception of what is 
envisaged by the section but what is written of the 
definition of the "National Wage Decision" in the 
section. That definition is not ambiguous. Indeed all the 
parties on this occasion acknowledge that the federal 
decision falls within the definition. 
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In the circumstances we are of the view that the 
Commission has the authority in these proceedings to 
consider the federal decision of 7 August last which we 
hold to be a National Wage Decision for the purposes of 
section 51 of the Act. 
SENIOR COMMISSIONER: Upon a preliminary 
question raised at the outset of the proceedings by the 
Confederation of Western Australian Industry (Inc), 
Martin C. and myself dissented from the decision of the 
majority of this Commission in Court Session. We 
publish hereunder our joint reasons for so doing. 

Section 51(1) and (2) of the Act provide as follows: 
51. (1) In this section, "National Wage 

Decision" means a decision which — 
(a) is made by a Full Bench of the Australian 

Commission; 
(b) relates to rates of wages; and 
(c) is applicable generally to awards made 

under the Commonwealth Act. 
(2) Subject to subsection (10) of section 50, when 

and as often as a National Wage Decision is made 
after the coming into operation of this section the 
Commission shall of its own motion consider that 
decision and, unless it is satisfied that there are 
good reasons not to do so, shall make a General 
Order giving effect to that National Wage Decision 
in such manner and subject to such conditions as 
the Commission considers appropriate in awards 
and industrial agreements in force under this 
Act. 

[Industrial Relations Act section 51(1) and (2).] 
In the present matter it is clear that the decision (Print 

H9100) is a decision "made by a Full Bench of the 
Australian Commission". As to paragraphs (b) and (c) 
of the above cited sections of the Act it is essential to 
commence with a consideration of the reasons for 
decision of the Commission in Court Session in the 
General Order Wage Indexation Case (61 WAIG 1040) 
wherein the Commission dealt with the issue of whether 
or not a decision of a Full Bench of the Australian 
Commission of May 1981 was in total a National Wage 
Decision, for the purpose of section 51 of the Industrial 
Relations Act 1979. The Commission in Court Session 
stated inter alia: 

On 7 May 1981, a Full Bench of the Australian 
Commission handed down a decision on 
applications C Nos. 636,671,673 and 703 of 1981. It 
was headed "National Wage Case — First Review 
1981" and in it the Full Bench decided that ""the 
Commission will adjust its award wages and salaries 
by 3.6per cent." 

That decision was clearly a National Wage 
Decision within the meaning of section 51 and this 
Commission accordingly sat on 11 and 12 May to 
afford the persons referred to in subsection (10) of 
section 50 an opportunity to indicate their 
respective attitudes to the implementation of that 
National Wage Decision in State awards. 

In connection with that issue, and as part of it, we 
reserved consideration on an argument put to us that a 
decision of a Full Bench of the Australian Commission 
given on 7 April 1981 relating to wage fixing principles 
was a "National Wage Decision "within themeaningof 
section 51 and that we were therefore obliged to give 
effect to it in awards of this Commission unless we 
were satisfied that there were good reason not to do 
so. 

That decision is therefore a convenient point 
from which to begin our examination of the issues 
raised for our consideration and the first enquiry to 
be made is whether that decision is a "National Wage 
Decision " within the meaning of section 51. Although 
the document containing the conclusions announced 

by the Full Bench on 7 April is described by it as a 
"decision although it may in a broad sense be said to 
"relate" to rates of wages in that it contains discussion 
and expresses conclusions about the way in which, or 
the circumstances in which rates of wages will be, or 
ought to befixed: and although those conclusions may 
be said to be "applicable generally to awards made 
under the Commonwealth Act" we are inclined to the 
view that it is not a National Wage Decision within the 
meaning of section 51. What in our opinion is 
envisaged by that section is a decision which operates 
more directly upon rates of wages and awards and 
operates upon them in such a way that it would be 
compatible with the conditional requirement in 
subsection (2) that it be made the subject of a General 
Order which gives effect to it in State awards. 

It is also important to emphasise that each matter 
must be decided as and when it falls for decision by the 
Commission constituted to deal with it. It cannot be 
decided in advance by the Commission in Court 
Session in proceedings under section 51 and even if it 
could be it would, in our opinion, be an unwise 
thing to attempt. 

A suggestion by the Confederation which was 
adopted by the Attorney General in these proceedings 
was that we might include in each award affected by the 
General Order a provision to the effect that the rates of 
pay in each such award could not be varied except in 
accordance with the Commission's wage fixing 
principles. In our opinion, such a provision would be 
beyond the power conferred on the Commission in 
Court Session by the Act. Subject to the limitations 
relating to variation of awards which are still 
within their prescribed term, any employer, union 
or association bound by an award has, under 
section 40 of the Act. the right to apply to vary the 
award, and as we have already explained, the 
Commission has the duty to hear and determine 
the matter according to equity, good conscience 
and the substantial merits of the case and it has the 
power to dismiss the application or refrain from 
hearing it if, in its opinion, such a course is 
necessary or desirable in the public interest. To do 
as the Confederation and the Attorney General 
suggested would in our opinion be contrary to and 
inconsistent with the provisions of the Act both in 
inhibiting rights conferred on parties by the Act and in 
purporting to determine in advance matters which can 
only be decided at the time by the Commission 
constituted to decide them. 

The Attorney General adopted the foregoing 
suggestion of the Confederation as an alternative 
means of achieving what it had advanced as a 
primary submission, namely that we should hold the 
wagefixing principles decision of the Full Bench of the 
7th day of April to be a National Wage Decision within 
the meaning of section 51, and by making a General 
Order, give effect to it in awards in force under the Act. 
Even if that decision were a National Wage Decision 
within the meaning of section 51 — which in our 
opinion it is not — the reasons for denying the 
Confederation's proposal would hold good equally 
against the proposal of the Attorney General. Apart 
from that the Federal wage fixing principles are simply 
not suitable for inclusion as provisions of an award. 
That is not, of course, surprising for they are not 
designed for that purpose. They are designed as 
principles to be followed in making (sic) or varying 
awards, that is in deciding what provisions should be 
inserted in awards. Indeed thefact that they are the kind 
of thing to which one gives effect by the following them 
in making or varying awards, rather than the kind of 
thing that one gives effect to in awards, is as we have 
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indicated a reason for holding that the wage fixing 
principles decision is not a National Wage Decision 
within the meaning of section 51. 

(61 WAIG 1039-1042.) 
(Emphasis added.) 

It is apposite to note here the remarks of the 
Industrial Appeal Court in the State Energy 
Commission Case (59 WAIG 494 at 496). 

I assume, without necessarily deciding, that the 
Commission in this case had power to insert 
indexation provisions in the awards and had 
power to make a general order to that effect. I make 
that assumption, without making that decision, for 
the reason that the questionof that power has never 
yet been debated. The assumption being made I 
think it obvious that, given the assumption, it is 
within the power of the Commission to set out 
criteria, of the kind adopted, for future guidance. 
This is not a case of the Commission purporting to 
limit its own jurisdiction for the future, but is 
merely a case of giving an indication to industry as 
to its likely attitude. As the Commission very 
properly said "it is desirable for employers, unions 
and the Government to know with certainty now 
what the position is to be with respect to wage 
variations for a reasonable period ahead". For 
myself, I have no doubt that this is within the power 
of the Commission as being within the scope and 
intendment of its functions as set out in the 
constituent legislation, it being the case that the 
Commission is within the Industrial Arbitration 
Act in some respects an administrative body, in 
some respects a Court of Record, and in some 
respects a legislative body. 

It would also be wrong for the Commission to 
decline to bring independent judgment to bear 
upon a particular application or to refuse to enter 
upon the enquiry, or to decline to conclude it by the 
exercise of independent judgment, by appealing 
only to the criteria previously stated and refusing to 
consider whether the criteria was appropriate, 
having regard to the facts of the particular case. 

(59 WAIG 496.) 

Further a Commission in Court Session in the State 
Wage Case 1986 (67 WAIG 435 at 437) observed: 

When section 51 proceedings have taken place 
following a decision of the Australian Commission 
there has not been any certainty that the Federal 
decision would apply generally to awards under 
the Commonwealth Act. Nevertheless, the 
Commission has considered the Federal decision 
and reached its conclusions in the knowledge that 
no order would issue until it was satisfied that the 
criteria of section 51(l)(c) had been met. We propose to 
follow that course on this occasion. 

(67 WAIG 437.) 

The circumstances before this Commission in Court 
Session are almost identical to those considered by the 
Commissions in Court Session (supra). The provisions 
of section 51(1) and (2) of the Act have not materially 
altered since those decisions were given and it is 
necessary therefore, to show that they were in some 
aspects incorrect before they may be put to one side. 
Plainly, there is simply no decision that "relates to rates 
of wages" or is "applicable generally to- awards made 
under the Commonwealth Act" in existence at the 
present time. There is, of course, a decision of a Full 
Bench of the Australian Commission which sets out 
probable future requirements which, if correctly 
followed, may lead to award amendments, some time in 
the future. It is equally plain from the decision (Print 
H9100) itself that: 

Consequently, it is our decision that an 
adjustment in rates of pay will be allowable for 
completion of successful exercises under the 
Structural Efficiency Principle. 

(Print H 9100 p. 7.) 
(Emphasis added.) 

At the end of page 21 of the decision (supra) the 
following appears: 

Structural efficiency adjustments allowable 
under the National Wage Case decision of 7 August 
1989 will bejustified in accordance with this principle if 
the Commission is satisfied that the patties to an award 
have co-operated positively in a fundamental 
review of that award and are implementing 
measures to improve the efficiency of industry and 
provide workers with access to more varied, 
fulfilling and better paid jobs. 

It is simply beyond debate that the instant decision, 
has at present, no "general applicability" to "awards 
made under the Commonwealth Act" and thus does not 
comply with the provisions of section 51(l)(c) of the 
Industrial Relations Act 1979. 

We are reinforced in the above conclusion having 
regard to the reasons for decision of the New South 
Wales Industrial Commission in Court: Session in the 
State Wage Case (1988) (AILRVol 30No.21412p.363 at 
364). In that decision the Industrial Commission in 
Court Session directed comments to the provisions of 
section 57 of the Industrial Arbitration Act 1940 which 
so far as is relevant here provides: 

57. Adjustment of rates of wages on economic 
grounds (1). Where after the appointed day the 
Commonwealth Conciliation and Arbitration 
Commission makes a decision (in this section 
referred to as the "Commonwealth decision") 
based wholly or partly on economic grounds to vary 
rates ofwages and the decisionis applicable generally to 
awards made under the Commonwealth 
Conciliation and Arbitration Act 1940 ... 

(Emphasis added.) 
The similarity of the phrase "to vary rates of wages" 

and the provisions of section 51 (1 )(b) "relates to rates of 
wages" are obvious. However, the phrase "is applicable 
generally to awards made under the Commonwealth 
Act" (supra) is identical to the phrase in section 51(1 )(c) 
"is applicable generally to awards made under the 
Commonwealth Act". 

The New South Wales Industrial Commission in 
Court Session stated inter alia: 

We consider that on this occasion the 
Commonwealth decision is not such as to require 
action by the Commission under section 57. The 
Commonwealth decision was based wholly or 
partly on economic grounds, but the amounts 
specified therein, a maximum of three per cent and 
$ 10.00, are to be inserted into Federal awards only upon 
agreement of the parties to those awards or failing 
agreement, by arbitration by a member of the 
Australian Commission. Furthermore, the 
Commonwealth decision envisages different dates of 
operation in awards, not a common date. In the 
circumstances we consider that it would be 
inappropriate to make a general order under the 
section. 

In relation to section 57, we note that the 
Government intends to legislate to remove any 
ambiguities inherent in the section. Mr Cullen 
stated that: 

... the Government proposes that there be no 
ambiguity or blurredness in the meaning of 
section 57 and it will be amended to remove any 
doubt and the Government anticipates that in 
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line with the amendment to section 11 that 
an appropriate amendment will be in force by 
1/9/88 of this year, if possible. 
The fact that action is not required under section 57 

does not, of course, preclude the Commission from 
considering the Commonwealth decision and 
expressing its conclusions as to whether and to what 
extent and in what manner State awards should be 
varied in light of that decision. 

The Commonwealth case was concerned with 
applications for increases in specified awards 
having regard to economic and industrial relations 
considerations. It was also concerned with the 
principles of wage fixation regulating the processes of 
the Australian Commission. The case was of a 
general nature, and peak councils of employers 
and employees, and Commonwealth and State 
governments, were represented and made 
submissions. 

It is thus apparent that it was clearly envisaged by 
the Commission that there would be different dates of 
operation in different awards, unlike increases 
specified in many previous National Wage Case 
decisions which operated in all awards as from a 
common commencing date. 

(AILR Vol 30 412 p. 364.) 
(Emphasis added.) 

The circumstances (described above) are identical 
with the circumstances presently before this Bench. For 
the above reasons the provisions of section 5 l(l)(b) and 
(c) are not satisfied and therefore no jurisdiction exists 
to consider the Australian Commission decision under 
that section of the Act. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Trades and Labor Council of 

Western Australia 
and 

The Confederation of Western Australian 
Industry (Inc) and Others. 

No. 1940 of 1989. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER GJ. MARTIN 
COMMISSIONER G.L. FIELDING 
COMMISSIONER O.K. SALMON. 

8th day of September 1989. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

In the September 1988 State Wage Decision (68 WAIG 
2412) the Commission, pursuant to section 51 of the Act, 
gave effect to the August 1988 National Wage Decision 
(Print H4000). The Structural Efficiency Principle is the 
key element in the new wage fixing system. It provides 
that increases in wages and salaries and improvements 
in conditions are available to employees in this State 
when their union, being party to an award, formally 
agrees to co-operate positively in a fundamental review 
of the award with a view to implementing measures to 
improve the efficiency of industry and to provide 
employees with access to more varied, fulfilling and 
better paid positions. The Structural Efficiency 
Principle cites initiatives to be considered without 
limiting the scope of the measures which may be taken to 
achieve the objects of the system of wage fixation. 

The Australian Industrial Relations Commission con- 
vened in February 1989 to hear detailed reports on progress 
in individual award reviews. At that time the Australian 
Council ofTrade Unions (ACTU) made submissions to the 
Full Bench of the Commission on a "blue print" for award 
restructuring which it considered would "facilitate major 
and substantial award reforms on a general basis, with a 
clear understanding of award relativities one to another 
and with the necessary level of control" by the Australian 
Commission (Print H8200 p. 3). 

The Western Australian Industrial Relations 
Commission sat in April 1989 to receive reports from 
the section 50 parties on progress towards 
implementing structural efficiency in this jurisdiction. 
The Commission was not asked to examine a "blue 
print" for award reform akin to that submitted by the 
ACTU to the Australian Commission. The thrust of this 
Commission's inquiry was the operation of structural 
efficiency in our common rule jurisdiction (69 WAIG 
1310). 

The August 1989 National Wage Decision (Print 
H9100) is to be read in conjunction with the Decision of 
August 1988 (Print H4000) and the February 1989 
Review (Print H8200). 

In response to concerns expressed by the Australian 
Commission in the August 1988 National Wage 
Decision (Print H4000) on features of the wages system 
which have caused serious wage instability in the past, 
the ACTU submitted at the February 1989 Review 
(Print H8200) the proposal that the Australian 
Commission approve in principle a "consistent, 
coherent award structure" — based on training and 
skills required and which would bear clear and 
appropriate work value relationship between awards. 
Through the combined use of the Structural Efficiency 
and Supplementary Payment Principles it was argued 
that the continuing problem of differential treatment 
accorded employees under minimum rates awards and 
those under-paid rates awards could be addressed. 
Employees covered by minimum rates awards who 
have suffered from the "inequities of the present system 
due to the level of their wage rates and their lack of 
substantial over award payments" would receive wage 
increases (February Review p. 5). 

In the Decision on the Review, the Australian 
Commission endorsed, in principle, the approach 
proposed by the ACTU though not necessarily the 
particular award relativities advocated in the "blue 
print". The Commission foreshadowed that the 
National Wage Decision (Print H9100) proceedings 
would address the operation of the wages system with 
respect to: 

• A review of minimum rates awards to ensure 
that classification rates and supplementary 
payments bear a proper relationship to 
classification rates and supplementary 
payments in other minimum rates awards; 

• The process by which increases may be made 
available for restructuring; and 

• Amounts to ensure equitable treatment of 
employees between awards through the 
application of supplementary payments. 

The August 1989 National Wage Decision (Print 
H9100) sets down principles and mechanisms by which 
the wages system is to move to the stage where 
commitments to fundamental reviews are to be realised 
by restructuring of awards. It is this step which the 
Commission in Court Session must consider under the 
dictates of section 51 of the Act. 

In our view, it is important to reiterate those aspects of 
the Decisions in the February 1989 Review (Print 
H8200) and the August 1989 National Wage Decision 
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(Print H9100) which focus on the operation of the 
proposed wages system and commitments which are 
necessary for its success. 

The Australian Commission states: 
The fundamental purposes of the Structural 

Efficiency Principle is to modernise awards in the 
interest of both employees and employers and in 
the interest of the Australian community: such 
modernisation without such steps being taken to 
ensure stability as between those awards and the 
relevance to industry would, on past experience, 
seriously reduce the effectiveness of that 
modernisation. 

[February 1989 Review (Print H8200) p. 7.] 
and 

To achieve the goals set. the Structural Efficiency 
Principle must increase flexibility by changing 
employment conditions, work patterns, employee 
mobility, education and training. These cannot be 
achieved without some cost to employers and it is 
unrealistic to suggest otherwise in the current 
environment. 

[August 1989 National Wage Decision 
(Print H9100) p. 7.] 

The two main issues which the August 1989 National 
Wage Decision (Print H9100) proceedings addresses 
are: 

• first, the quantum, the timing and basis of any 
wage increase to be made available for 
effective structural efficiency exercises; and 

• second, how much the approach endorsed in 
principle by the Commission for ensuring 
stable relationships between awards and their 
relevance to industry is best translated into 
practice. 

[August 1989 National Wage Decision 
(Print H9100) pp. 2-3.] 

On the first of these matters the Australian 
Commission accepts the contentions of the ACTU and 
Commonwealth Government that the increases 
proposed properly applied would not exceed the 
objective of a 6.5 per cent increase in average weekly 
earnings in 1989/90. On this basis the Australian 
Commission determines that: 

... an adjustment in rates of pay will be allow- 
able for completion of successful exercise under 
the Structural Efficiency Principle. Such an 
adjustment will comprise: 

(i) a first increase of $10.00 per week for 
workers at the basic skills/trainee level; 
$ 12.50 per week at the semi-skilled worker 
level; and $15.00 per week or three per 
cent, whichever is the higher, at the 
tradesman or equivalent level and above; 
and 

(ii) a second increase of the same order as the 
first increase, to be paid not less than six 
months after the first increase. 

[August 1989 National Wage Decision 
(Print H9100) p. 7.] 

On the implementation of a structural efficiency 
adjustment, the Australian Commission notes at 
various parts in the National Wage Decision (Print 
H9100) that: 

• the first increase should be accessible from the 
date of the decision. However, the actual date 
of operation for an award will be the date on 
which that award is varied. 

• the second increase will not be automatic but 
subject to application. It should not be 
available unless the Commission is satisfied 

that the principle has been properly 
implemented and will continue to be 
implemented effectively. 

• the parties to particular awards should apply 
specific procedures for transferring 
employees from an old classification to a new 
classification structure where the structural 
efficiency exercise involves this aspect of the 
application of the principle. 

• where the new classification is associated in 
an award which covers a substantial number 
of individual employers and establishments, it 
may be sensible to provide a trial of the new 
classification structure before the award is 
varied. 

• employees should not be placed in the new 
classification structure unless they have the 
training and experience necessary to perform 
the full range of function comprehended by 
the new classifications and are actually 
required to perform those functions. 

[August 1989 National Wage Case 
(Print H9100).] 

On the matter of ensuring stable award relationships, 
the second issue which the August 1989 National Wage 
Decision (Print H9100) addresses, the Australian 
Commission accepts the submissions of the ACTU: 

Without firm guidance on appropriate 
relativities, individual structural efficiency 
exercises could create situations which would not 
only continue but possibly worsen the very 
position that is required to be rectified. For this 
reason we reject the proposition that the question 
of relativities should be left completely until the 
details of structural efficiency exercises are 
completed. 

Subject to what we say later in this decision, we 
have decided that the minimum classification to be 
established over time for a metal industry trades- 
person and a building tradesperson should be 
$350.30 per week with a $50.70 per week supple- 
mentary payment. The minimum classification 
rate of $356.30 per week would reflect the final 
effect of the structural efficiency adjustment 
determined by this decision. 

Minimum classification rates and supple- 
mentary payments for other classifications 
throughout awards should be set in individual 
cases in relation to these rates on the basis of 
relative skill, responsibility and the conditions 
under which particular work is normally 
performed. The Commission will only approve 
relativities in a particular award when satisfied that 
they are consistent with the rates and relativities 
fixed for comparable classifications in other 
awards. Before that requirement can be satisfied 
clear definitions will have to be established. 

[August 1989 National Wage Decision 
(Print H9100) p. 12.] 

The Australian Commission goes on to state that: 
To achieve a proper and lasting reform of awards 

it is essential that the structural efficiency exercise 
and the proper fixation of minimum award rates be 
treated as a package. We are also conscious of the 
fact that: 

(i) the minimum rates adjustment exercise 
can in itself cause a significant cost 
impact if the positive co-operation of both 
workers and employers so necessary to 
underwrite the exercise is found to be 
lacking; and 
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(ii) the minimum rates adjustment exercise 
could detract from the benefits to be 
obtained from the structural efficiency 
principle if priority is not given to that 
principle. 

[August 1989 National Wage Decision 
(Print H9100) p. 13.] 

On the implementation of the minimum 
classification rate and supplementary payment 
exercise the Australian Commission sets down 
guidelines to provide that: 

(i) the appropriate adjustments in any award will 
be applied in not less than four instalments 
which will become payable at six monthly 
intervals; 

(ii) in appropriate cases longer phasing-in 
arrangements may be approved or awarded 
and/or parties may agree that part of a 
supplementary payment should be based on 
service. In this connection the ACTU stated: 
"It is recognised by the ACTU that in some 
industries an amount of between $8.00 to 
$10.00 supplementary payment might be 
appropriately paid after three months' 
service; 

(iii) the first instalment of these adjustments will 
not be available in any award prior to 1 
January 1990 or three months after the 
variation of the particular award to implement 
the first stage structural efficiency adjustment, 
whichever is the later; 

(iv) the second and subsequent instalments of 
these adjustments will not be automatic and 
applications to vary the relevant awards will 
be necessary; 

(v) consistent with the commitments given by the 
ACTU in these proceedings, individual 
unions will be required to accept absorption of 
these adjustments to the extent of equivalent 
over award payments; 

(vi) supplementary payments will not be 
prescribed in the wages clauses of awards but 
in separate clauses; and 

(vii) where the existing minimum classification 
rate in an award exceeds the minimum rate for 
that classification assessed in accordance with 
this decision, the excess amount is to be 
prescribed in a separate clause: that amount 
will not be subject to adjustment. 

[August 1989 National Wage Decision 
(Print H9100) pp. 13-14.] 

Fundamental to the wage system enunciated by the . 
Australian Commission in the February 1989 Review 
(Print H8200) and the August 1989 National Wage 
Decision (Print H9100) are the commitments which the 
ACTU gave in support of its submissions for the 
adoption of a mechanism to effect structural efficiency, 
to establish stability within the system of awards and to 
provide wage increases for lower paid employees 
through supplementary payments. 

In the February 1989 Review (Print H8200) the Full 
Bench of the Australian Commission notes that it was 
critical to their consideration of the ACTU proposal 
that the trade union movement has given the 
commitment to accept changes in award relativities, to 
accept absorption of over award payments and to 
accept the phasing-in of wage increases [February 1989 
Review (Print H8200) p. 8], Again, in the August 1989 
National Wage Decision (Print F19100) it is noted that it 
is fundamental to the success of the wages system that 
the unions make and keep the following 
commitments: 

• commitment to new award structures 
including the reforms of awards into base 
rates and supplementary payments; 

• commitment to acceptance of the broad award 
framework and the relationships 
established; 

• acceptance of classification change and new 
job specifications; 

• preparedness to undertake training associated 
with a wider range of duties; and 

• absorption of increases arising out of the 
minimum rates adjustment. 

[August 1989 National Wage Decision 
(Print H9100) p. 17.] 

Australian Commission goes on to note that a "no 
extra claims commitment" from each union will be 
required before the benefits available under the 
National Wage Decision (Print H9100) are applied; 
and 

• the ACTU undertaking that unions are 
prepared to absorb increases other than the 
structural efficiency adjustments. 

[August 1989 National Wage Decision 
(Print H9100) p. 17.] 

The National Wage Decision (Print H9100) reflects 
the primary position of minimum rates awards in the 
wages structure. However, paid rates awards play an 
important part and will continue to do so for some time 
at least. Wiile the Full Bench of the Australian 
Commission is to be constituted, in due course, to hear 
argument about the future of paid rates awards, the 
Decisions provide some guidance for the continuing 
operation of these awards within the wage fixing 
system. 

In the Februaiy 1989 Review (Print H8200). the 
Australian Commission notes that: 

A paid rates award must, as the name implies 
prescribe all of the rates and conditions which 
actually apply; for it to be otherwise must nullify its 
status to that of a hybrid for which no provision is 
made in the Principles. 

(February 1989 Review p. 8.) 
Furthermore, pending the proceedings fore- 

shadowed by the Australian Commission it is 
envisaged that: 

• except in special cases, the Commission will 
not make new paid rates awards; 

• it is no longer appropriate to apply the 
decision in the General Motors-Holden's 
Limited and Ford Australia Ltd Case, of 
awarding: 

an increase to restore to the rates under the 
awards the relationship which they had 
when established vis-a-vis rates actually 
paid for similar work in industries located 
near the establishments of these two 
companies. 

• rates in paid rates awards should not be fixed 
at a level which would affect the rates for other 
workers; 

• paid rates awards or agreements should 
contain clear classification definitions; 

• statutory declarations will be required from all 
parties involved to the effect that the integrity 
of those awards or agreements will be 
preserved; 

• if breached, paid rates awards should be 
discontinued and appropriate minimum rates 
should be prescribed; 

• no increase at the base rate which is greater 
than the structural efficiency adjustment will 
be allowed in a paid rates award; and 



e subject to special cases, no special adjust- 
ment may be approved which cannot be justi- 
fied on the basis of the creation of a proper 
career structure through structural 
efficiency. 

[August 1989 National Wage Decision 
(Print H9100) pp. 15-16.] 

The perspective of the N ational Wage Decision (Print 
H9100) which we have endeavoured to convey is the 
operation of a wages system which strives to provide a 
mechanism for wage adjustments which are 
economically sustainable yet credible in the present 
environment. There is the development of a wages 
system which attempts to provide sufficient flexibility 
for unions and employers to co-operate in achieving 
restructuring of awards and for these awards to be more 
relevant to industry and to the aspirations of the 
employees in terms of their acquisition of skill and 
career opportunities. However, it is a system which 
imposes certain constraints as to the requirements to be 
discharged for wage adjustments to be realised and for 
those adjustments to be phased in. The prospect of 
success of the wages systems is dependent upon the 
continuing commitment of the trade union movement 
to the ACTU's undertakings to the Australian 
Commission. The efficacy of the wages system can be 
maintained only as long as the internal cohesion which 
links structural efficiency initiatives, minimum 
classification rates and supplementary payments is 
preserved and the commitments which underpin their 
operation are honoured. 

At this time the National Wage Decision (Print 
H9100) provides the framework within which indus- 
tries are to develop structural efficiency initiatives 
based on work value relationships of various vocations 
having regard to the necessity to establish internal 
relativities within the classification structures and 
external relativities with awards of other industries. In 
this respect the outcome of awards covering metal 
workers, the building industry, transport workers, 
storemen and clerks is important. These are recognised 
to be "key awards in the sense that their classifications 
arguably permeate all areas of industry" [February 1989 
Review (Print H8200) p. 5], The minimum classification 
rate and supplementary payments structures which will 
reflect the restructured awards in these industries will 
provide reference points for the determination of 
unskilled, semi-skilled and skilled classifications in the 
work value assessments in other restructured awards. 

Award restructuring in these five key industries will 
also contribute to the development of a general 
framework in which work value relativities for paid 
rates awards can be established. Again, there will be 
necessity to determine rates in these awards which 
comprehend the training undertaken in various 
classifications and all of the conditions which apply to 
employment in the particular work environment in 
which the paid rates award has application. The 
requirement to establish appropriate internal 
relativities and relevant relationships between 
comparable classifications under paid rates awards in 
other industries is consistent with the implementation 
of structural efficiency exercises generally. 

In summary the wages system set down in the 
National Wage Decision (Print H9100) enables 
specified wage increases to be achieved on the 
implementation of award variations. There is no limit 
to matters under the Structural Efficiency Principle 
which may form the substance of initiatives to be 
reflected in a restructured award to improve the 
efficiency of industry and provide employees with 
access to more varied, fulfilling and better paid 
positions. The system comprehends the availability of 
wage increases based on skill acquisition and training 

within the framework of career structure. It also 
accommodates the need to provide benefits to lower 
paid employees who have suffered from the inequities 
of the present system due to the level of their award rates 
and their lack of substantial over award payments. All 
of this is to be realised within the context of establishing 
appropriate work value relationships which will bring 
stability to the wages system. This, it is surmised, will 
provide the opportunity for institutionalised reform 
which is a prerequisite to a more flexible system of wage 
fixation. 
The Positions of the Parties. 

There is common ground between the section 50 
parties for the continuation of a centralised wage fixing 
system, and therefore, for the Commission to give effect 
to the August 1989 National Wage Decision (Print 
H9100). However, the form of the Decision, its reliance 
on commitments and the need to see its application in at 
least some, if not in each, of the five awards identified by 
the ACTU at the February 1989 Review (Print H8200) 
has made the trade union movement's endorsement 
more tentative. 

From exhibits and submissions which the Trades 
and Labor Council (the Council) presents, it is clear 
that its affiliates are anxious to see the National Wage 
Decision (Print H9100) tested. From this, it is hoped 
that some indication will be given of the terms of some 
structural efficiency exercises, as well as an illustration 
of the operation of the minimum classifications rates 
and the supplementary payments mechanism. 

As we understand it, the committee which determines 
the position that the Council takes in a State Wage 
Decision has resolved that the "option of alternative 
approaches" dependent upon the developments at the 
National level should be pursued (TLC Exhibit 1.5 p. 3). 
These approaches, it submits, would recognise the 
internal structure of awards and the nature of award 
respondency in this State. On these bases it proposes 
that a Memorandum of Agreement registered with the 
Commission which evidences a union's proposal for a 
structural efficiency exercise and provides for "time 
lines" for negotiation, should be adequate to achieve the 
first wage adjustment under the Principles. This 
approach anticipates that the Commission will have a 
monitoring role in reviewing structural efficiency 
exercises. 

We can appreciate the Council's tentative position on 
the National Wage Decision (Print H9100). As it points 
out, the burden of award restructuring falls heavily on 
unions. The process in which the Commission and 
other tribunals is engaged is in the words of the Council 
"award driven". As the Commission in Court Session 
observed in its Review on Progress in Implementing 
Structural Efficiency (69 WAIG p. 1317). "The 
Principles of Wage Fixation must be flexibile enough to 
accommodate the individual aspiration of the 
participants while maintaining sufficient rigour to 
ensure that national economic objectives are realised." 
It is the availability of wage adjustments that is the focus 
of the trade union movement's attention at this time. 
However, it is important to note that nothing which was 
put to us by the Council detracts from the commitments 
which the ACTU gave at a national level. Those 
commitments are fundamental to the viability of the 
wages system and without them there would be little 
point in giving effect to the National Wage Decision 
(Print H9100) in this State. 

While the Council raises a number of issues which go 
to the interpretation and operation of the National 
Wage Decision (Print H9100) in this jurisdiction, it is 
the aspiration of its affiliates to promptly realise wage 
adjustments under the Principles which give rise to the 
need in the first instance to clarify some fundamental 
issues on the operation of the Decision. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2921 

The Minister gives unequivocal support for the 
adoption of the National Wage Decision (Print H9100). 
In his view "any increases available under the Decision 
should occur only when tangible, genuine and 
completed restructuring proposals are placed before 
the Commission". However, the Minister requests the 
Commission not to fix a final position on the method of 
implementing wage increases under the Structural 
Efficiency Principle "until there has been further 
clarity from the Federal arena". Nonetheless, the 
position espoused is that wage adjustments available 
under a State Wage Decision and the terms under which 
these are implemented should be consistent with the 
dicta of the National Wage Decision (Print H9100). 

Although, the Confederation of Western Australian 
Industry Inc (the Confederation) has reservations in 
saying that this Commission should give effect to the 
National Wage Decision (Print H9100), it considers that 
the opportunities the Decision presents for employees, 
employers and the community are too important to 
ignore. As in the Council's case, the Confederation 
advocates reconsideration of the minimum 
classifications rates strategy of the Decision, arguing 
that it may be appropriate, in the light of circumstances 
in this State, to handle the determination of relativities 
between awards and the expression of award rates to 
minimum classifications rates and supplementary 
payments in a different manner. 

The Australian Mines and Metals Association (the 
Association), like the other section 50 parties, expresses 
general acceptance of the National Wage Decision 
(Print H9100) for the purpose of applying the Principles 
of Wage Fixation in this State. However, concern about 
the application of the minimum classification rates 
concept compels it to seek the exclusion of this aspect of 
the Decision from the operation of the Principles. 

This overview of the positions of the section 50 parties 
and their qualified endorsement of the National Wage 
Decision (Print H9100) makes it necessary for the 
Commission to initially consider two matters before 
declaring whether or not it will give effect to the 
Decision, and if so, in what form. First, there is the 
question of the requirements that are necessary to 
achieve a wage adjustment under the Structural 
Efficiency Principle and second, the relevance of the 
Minimum Rates Adjustment Principle in the scheme of 

. the Decision. 
Access to Wage Adjustments under the 
Structural Efficiency Principle. 

We find it unnecessary to defer consideration of how 
the "first instalment" wage adjustment under the 
Principles is to apply under the National Wage 
Decision (Print H9100) until there are other 
developments in the Federal arena. Any ambiguity 
which may be read into the text of the February 1989 
Review (Print H8200) and the August 1989 National 
Wage Decision (Print H9100) is overcome by reference 
to the Wage Adjustments Provision of the Principles. 
Clause l(iii) states: 

the first increase will be accessible from 7 August 
1989 but the actual date of operation for an award 
will be the date on which that award is varied in 
accordance with the National Wage Decision of 7 
August 1989; 

[August 1989 National Wage Decision 
(Print H9100) p. 20.] 

(Our emphasis added.) 
The August 1988 National Wage Decision (Print 

H4000) as adopted by this Commission, provides for 
wage adjustments to be given for undertakings to co- 
operate positively in fundamental reviews of awards. 
The August 1989 National Wage Decision (Print 
H9100) calls in those commitments. Structural 

Efficiency is no longer a formal undertaking to discuss 
matters or to place certain items on an agenda; it is 
change, which is to be reflected in restructured awards. 
It is the fact of an award variation and the substance of 
those amendments which attracts the adjustment to 
wages available under the National Wage Decision 
(Print H9100). This is the character of applications 
presently before the Australian Industrial Relations 
Commission with respect to awards in the metal, 
building and transport industries and before the 
Victorian Industrial Relations Commission as to 
storemen and clerks awards. 

This application of the National Wage Decision 
(Print H9100) is at variance with the "alternative 
approach" advocated by the Council. 

In our view, it is insufficient to cite the common rule 
nature of respondency in many awards of this 
Commission in order to justify a departure from the 
requirement to effect an award variation before a wage 
increase is available under the Principles. The 
argument in support of this alternative approach has 
even less relevance to public sector awards and to many 
paid rates awards and industrial agreements of this 
Commission. 

In the light of the proper approach to accessing wage 
adjustments under the Principles, the effect of using a 
Memorandum of Agreement as advocated by the 
Council may prove to be a deterrent to achieving 
Structural Efficiency and may cause delay in 
implementing subsequent wage adjustments. Under a 
Memorandum of Agreement the timetable for 
finalising matters to be agreed upon would have to be 
consistent with that set down in the Wage Adjustments 
Principle. Although parties to an award are always free 
to adopt the format of a Memorandu m of Agreement as 
their approach to bring a structural efficiency exercise 
to fruition, in the terms of the National Wage Decision 
(Print H9100), it is an amendment to an award which 
fulfils the requirement for a wage adjustment. 

Co-operation between employees and employers is 
expected to be the hallmark of structural efficiency 
exercises. Any process which detracts from this 
approach will reduce the prospects of success. 
Unfulfilled commitments under a Memorandum of 
Agreement could conceivably be the subject of 
arbitration. In the exercise of this function the 
Commission would, pursuant to section 26(2) of the Act, 
be placed in the position of effectively determining the 
scope to which Structural Efficiency may be 
implemented in an industry. This is both undesirable 
and impractical. If the interests of employees and 
employers in an industry are best served by the 
introduction of a new classification structure replete 
with appropriate training and skill acquisition 
programmes, it cannot fall to the Commission to 
develop the exercise in that industry to implement such 
initiatives. The parties to an award have the knowledge 
to do that; the Structural Efficiency Principle presents 
them with the opportunity to achieve it. 
Minimum Rates Adjustments. 

The Confederation poses the question as to whether 
the pronouncements of the Australian Commission on 
Minimum Rates Adjustments is really a Decision for 
the purposes of section 51 of the Act. The Principle does 
not express the magnitude of a wage adjustment. The 
method of its operation is, in the Confederation's view, 
uncertain. While recognising the rationale that the 
Australian Commission adopts to justify the inclusion 
of the Minimum Rates Principle, the Confederation 
doubts whether the potential for instability in the 
awards structure in this State exists to the degree 
claimed by the Australian Commission for the Federal 
system. 



The options which are presented to this Commission 
for dealing with the Minimum Rates Adjustments 
Principle of the National Wage Decision (Print H9100) 
are: 

(a) to sever the Minimum Rates Adjustment 
Principle from the Principles and focus on the 
elements of the Structural Efficiency Principle 
of the wages system; 

(b) defer consideration of this aspect of the 
National Wage Decision until developments 
at a National level clarify the method by which 
Minimum Rates Adjustments are to be 
effected. It would then be a matter of 
implementing the Principle on a case by case 
basis on award applications; 

(c) dispense with the notion of Minimum Rates 
Adjustments and the complementary 
mechanism of Supplementary Payments and 
establish an "Equitable Base Principle" which 
would address issues of wage relativities and 
relationships within a general framework of 
awards within this jurisdiction; or 

(d) adopt an approach which it is said the New 
South Wales Commission follows and 
consider the issue of Minimum Rates 
Adjustments under a separate process to that 
of the Structural Efficiency Principle. The 
Commission would then review the ACTU 
"blue print" which the Australian Commis- 
sion has endorsed in principle. 

In the Confederation's view the prospect of 
establishing a system in which wage relativities within 
an award structure are based on training and skill 
acquired and bear appropriate work value 
relationships one award to another, is daunting. It 
expresses no preference for any of the options cited and 
recognises the difficulty for the Commission in 
separating the Minimum Rates Adjustment Principle 
from the National Wage Decision (Print H9100) as a 
whole. 

The Association's position on this matter is more 
strident. It considers that factors cited by the Australian 
Commission which cause instability in the wages 
system are not endemic to the award structure of this 
jurisdiction. It submits that the Minimum Rates 
Principle should be excised from the Principles in their 
application in this State. Inequities which may be 
present or which may result from a nexus between 
awards should be attended to under Special Cases. 
Likewise, Supplementary Payments for lower paid 
workers should be accommodated through that avenue. 
The Association believes that it is inappropriate for the 
Commission to be involved in re-establishing award 
relativities; these are matters more properly addressed 
by union applications on a case by case basis. 

The Council supports the adoption of the Minimum 
Rates Adjustment Principle as an integral part of the 
National Wage Decision (Print H9100). 
Understandably, it places greater emphasis on the 
implementation of the Supplementary Payments 
aspects of the Principle but cautions that the 
Commission not determine any relativities in the 
context of adopting the National Wage Decision (Print 
H9100). 

There is no doubt that the Minimum Rates 
Adjustment Principle is one of the most complex 
aspects of the National Wage Decision (Print H9100). In 
our view, the Principle should more properly be titled 
the "Minimum Classification Rates and 
Supplementary Payments Principle" to better reflect 
the substance of matters contained therein. From what 
has already been said in this Decision, it is fundamental 
to the commitments given by the ACTU on behalf of the 
union movement for the wages system to establish 

appropriate and permanent relativities between skilled, 
semi-skilled and unskilled classifications generally. 
Without this, initiatives to establish career structures 
based on skills and training will be futile. 

The national objective of industry becoming more 
competitive is dependent not only on becoming more 
efficient in its work and management practices, but also 
by ensuring that it attracts and retains those with the 
skill and expertise necessary to produce the Nation's 
wealth. Without an initiative to redirect award 
structures and wage relativities, the institutionalised 
obstacles to labour market flexibility will continue. 
There will be little incentive offered to those prepared to 
acquire skill and expertise if industry cannot offer 
career opportunities. The thrust of the Minimum 
Classification Rates Adjustment is to create the 
environment in which the community can experience a 
qualitative and quantitative increase in skill. In 
addition to this, the ACTU is also committed to and the 
Australian Commission accepts, that lower paid 
employees who have experienced the inequities of 
present system must be given consideration. It is this 
package of commitments to change and to provide 
benefits to lower paid employees which must be 
recognised as a fundamental element in the wage 
system. The Australian Commission states: 

We cannot over emphasise the importance of 
successfully applying the structural efficiency 
principle and the minimum rates adjustment 
process. These exercises provide an opportunity 
for the parties to display the maturity required to 
overcome the wage instabilities with which the 
community is only too familiar. It also provides the 
opportunity to take an essential step towards 
institutional reform which is a prerequisite to a 
more flexible system of wage fixation. As part of 
that future we envisage that minimum 
classifications rates will not alter their relative 
position one to another unless warranted on work 
value grounds. On the other hand it is our 
expectation that supplementary payments might 
vary as between industries, industry sectors, 
individual employers or on a geographic or some 
other basis. 

Finally, the inclusion of, and increase in, 
supplementary payments which form part of the 
exercise is designed, inter alia, to assist those 
"employees covered by minimum rates awards 
who have suffered from the inequities of the 
present system due to the level of their award rates 
and their lack of substantial over award 
payments". However, the unions cannot expect to 
have supplementary payments included in awards 
to compensate for the lack of over award payments 
for some employees and conduct over award 
campaigns for others. To this extent the inclusion 
of supplementary payments in award is a 
concomitant of the no extra claims commitment. 

[August 1989 National Wage Decision 
(Print H9100) p. 14.] 

Although it may be easier to highlight the difficulties 
associated with implementing the Minimum Rates 
Adjustment Principle, we believe that the short term 
convenience of deferring or severing this Principle from 
the National Wage Decision (Print H9100) as a whole 
would be fatal to the long term success of the wages 
system in the Structural Efficiency phase. 

The realignment of minimum rates awards under the 
Minimum Rates Adjustment Principle will only come 
about when an award amendment is effected through a 
Structural Efficiency exercise. Concerns expressed 
about the Commission altering wage relativities within 
the context of a State Wage Decision are groundless. 
Indeed, the Full Bench of the Australian Commission 
rejects the imposition of the ACTU "blue print" in the 
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February 1989 Review (Print H8200). preferring to only 
adopt in principle a framework of relativities in some 
key awards which it expresses as ranges of percentages 
of a tradesperson's rate. The fmalisation of award 
amendments in those awards will provide parties and 
tribunals with a frame of reference for determining 
relationships between skilled, semi-skilled and 
unskilled classifications when minimum rates awards 
in other industries are varied. Rather than having a 
regimented structure of award relationships imposed 
through the National Wage Decision (Print H9100), 
parties to awards will have the opportunity to submit 
their views on what relativities are appropriate having 
regard to the work value requirements of the various 
classifications and the skill and training required in the 
performance of the functions. 

Finally, on this issue, we do not believe that the wages 
system in this State possesses sufficient stability to 
presume that an immunity from a wage break-out has 
developed since 1983. 

To accede to the proposals to have access to the first 
stage of the wage increase under the Structural 
Efficiency Principles made available on the production 
of an agreement to address matters albeit consistent 
with that Principle, and to vary the Principles to 
exclude, defer or modify the application of the 
Minimum Rates Adjustment Principle, would be to 
render the National Wage Decision (Print H9100) 
ineffective. Wage increases would, in effect, become 
across-the-board adjustments, structural reform of 
awards would not take place and the inequities of the 
present system may continue for lower paid 
employees. 

The Position of the Commission Pursuant to 
section 51 of the Act. 

As pointed out. these are proceedings instituted by 
the Commission of its own motion, to consider the 
National Wage Decision handed down by the 
Australian Commission on 7 August 1989. This 
Commission is bound by section 51(2) of the Act to give 
effect to the Decision in reference to awards and 
industrial agreements made by or registered in this 
Commission "unless it is satisfied that there are good 
reasons not to do so". There is, therefore, a conditional 
obligation upon us to endorse that Decision for the 
purposes of awards and industrial agreements in this 
State, unless there is good reason to do otherwise. 

After considering submissions which seek to 
distinguish the nature of awards in this State and the 
relevance of the aspects of the National Wage Decision 
(Print H9100) in its application to this jurisdiction, we 
are satisfied that there are no good reasons not to give 
effect to that Decision by General Order. Furthermore, 
we believe that the form of the General Order should 
follow the Principles set down in the National Wage 
Decision (Print H9100) in the manner expressed by the 
Australian Commission and with out modification as to 
conditions of which it shall operate. 

This position is taken in the light of the general level 
of support given by the section 50 parties and the trade 
union movement's continuing commitments to matters 
put forward by the ACTU in proceedings before the 
Australian Commission and which are recorded in its 
Decisions. 

It is important for the success of the wages system that 
there is consistency between the Australian 
Commission and this Commission in the application of 
the Principles. The opportunity for this is enhanced 
when the terms of the General Order reflect, as close as 
possible, the provisions of the Decision of the 
Australian Commission. 

We adopt, for the purposes of this Decision, the 
Decisions of the Australian Commission in the 
February 1989 Review (Print H8200) and the August 
1989 National Wage Decision (Print H9100). 

Matters which the parties raised and which are 
pertinent to the form of the General Order are now 
addressed. 
The Scope of the Structural Efficiency Principle. 

The Council expresses concern that the agenda for 
structural efficiency exercises set out in the August 1988 
National Wage Decision (Print H4000) has been 
broadened to include matters which give a new 
dimension to those aspects of initiatives to be taken to 
ensure that "working patterns and arrangements 
enhance flexibility and the efficiency of industry". 
These matters are detailed in the August 1989 National 
Wage Decision (Print H9100 p. 10). 

The metal industry structural efficiency exercise is 
being looked upon by unions as the model for award 
restructuring. It will have taken three years to reach 
finality. The initiatives for skill formation and career 
paths in that industry represents what the Council sees 
as the primary thrust of the Structural Efficiency 
Principle. To introduce "secondary" matters which 
range from averaging penalty rates and expressing 
them as flat amounts to developing consultative 
processes to deal with issues of concern to employers 
and employees, is in the Council's view, a change in 
direction for the Principle. It increases the danger of a 
"negative cost cutting approach" being imported into 
the process. 

In the Council's view, a "broadened agenda" for the 
Structural Efficiency Principle has been introduced to 
accommodate those industries that have already 
progressed through the primary stage of implementing 
career structures and broadbanding. 

The Minister supports the view that it would be 
counter-productive to the realisation of the objectives of 
Structural Efficiency Principle for exercises in 
restructuring to stand or fall on whether or not all the 
issues listed on page 10 of the August 1989 National 
Wage Decision (Print H9100) have been addressed. The 
Minister sees the danger inherent in promoting these 
initiatives as the basis of a structural efficiency exercise, 
is the establishment of a "trade off mentality". This 
would undermine the effectiveness of the Principle. 

There has not, in the views of the Confederation and 
the Association, been a broadening of the structural 
efficiency agenda nor the categorisation of "primary" 
and "secondary" initiatives for restructuring awards. 
The agenda has always been as wide as is presently 
expressed; the August 1989 National Wage Decision 
(Print H9100) merely identifies some specific matters in 
response to what the Council and the Association sees 
are attempts by the union movement to narrow the 
agenda under the Principle. 

There should be no doubt about the scope of matters 
which may be addressed as part of structural efficiency 
exercises. Reference to paragraphs under the heading 
"Meaning of the Structural Efficiency Principle" at 
pages 3 and 4 of the February 1989 Review (Print H8200) 
illustrates this. In addition to those matters which 
address career paths, establishing appropriate award 
relativities and determining properly fixed minimum 
rates, the Principle comprehends that issues involving 
the removal of award restrictions on contracts of 
employment, a review of the scope and incidence of 
awards and the elimination of barriers to efficiency that 
arise from demarcation issues, may be addressed. 

However, it is as well to repeat what the Australian 
Commission says with respect to award coverage and to 
apply this generally to award restructuring. 
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In many cases, alterations to the coverage of 
awards will also take much time and effort if 
fundamental change is to occur. Any proposals for 
change must be carefully handled. However, we 
recognise that, as part of the Structural Efficiency 
Principle, the parties may agree to make changes to 
award coverage to facilitate improved efficiency 
and improved relations amongst employees and 
between unions and employers. Again, where 
warranted, change should be made. 

(February 1989 Review, Print H8200 p. 4.) 
Each of the parties to an award may have a broad 

agenda for restructuring. No doubt each will assign 
priorities to certain issues. Their approaches should not 
be characterised by a "trade-off mentality" nor the 
implementation of Structural Efficiency undertaken in 
a "negative cost cutting manner". The format of a 
structural efficiency exercise should proceed with the 
agreement of the parties to realise the mutually 
complementary objectives of improving efficiency and 
providing employees with access to more varied, 
fulfilling and better paid positions. 

It would be folly for the Commission to set down a 
check list of initiatives to be followed in a structural 
efficiency exercise. The needs and aspirations of 
employees and employers will dictate the agenda to 
which they will have a commitment. 
The Process of Effecting Award Admendments 
Under the Structural Efficiency Principle. 

Access to wage increases under the Structural 
Efficiency Principle has already been considered in this 
Decision. Some concern has been expressed about the 
process by which these amendments are to proceed 
given the common rule nature of respondency in many 
awards of this Commission. 

The major responsibility which rests on employer 
organisations in negotiations under the Structural 
Efficiency Principle is the subject of comment in the 
February 1989 Review of the Australian Commission 
(Print H8200 p. 4). We reaffirm the importance of the 
roles of those organisations. 

It should have come as no surprise to employers and, 
indeed, to unions and their members that since wage 
increases were granted pursuant to the September 1988 
State Wage Decision, commitments to co-operate 
positively in fundamental reviews of awards would at 
some time be translated into award amendments. 

Depending on whether it is an award or industrial 
agreement, the manner in which the variation is to give 
effect to the Structural Efficiency Principle will follow 
normal procedures under the Act and Regulations. 
Sufficient flexibility exists within the provisions of the 
legislation for the Commission to accommodate the 
publication and service of notices together with the 
filing of answers in order that applications may be dealt 
with expeditiously. Attention is drawn to the provisions 
of section 29A (2) of the Act, when a structural efficiency 
exercise will vary the area of operation or the scope of an 
award or industrial agreement by virtue of the 
incorporation of new classifications due to a wage 
structure. There is a statutory obligation on the 
Commission to publish the matter in the Industrial 
Gazette and to have the application served on specified 
parties. Structural efficiency exercises which fall into 
this category should be identified by the parties when 
an application to amend the award is lodged. The 
Commission will thereby be alerted to the need to 
instigate the appropriate action. 
Special Cases. 

In adopting the dicta of the National Wage Decision 
(Print H91G0) with respect to Special Cases to be 
considered under the Principles, we note that the 
Australian Commission records the contentions of the 

ACTIJ and Commonwealth Government. These are 
that increases beyond those generally available for 
structural efficiency may be approved in special cases, 
provided that the cases are processed through a special 
case mechanism and provided that there is negligible 
cost or it can be demonstrated that it should be 
approved on public interest grounds. 

Without limiting the flexibility which must be 
available for recognition to be given to special cases, we 
accept that by complying with an approved process, an 
award amendment may be justified in the public 
interest. 

The National Wage Decision (Print H9100) goes on 
to note that it is generally accepted that applications 
coming within the category of special cases "must be 
dealt with at the same time as, and in the context of, the 
application of Structural Efficiency Principle" [August 
1989 National Wage Decision (Print H9100) p. 16]. 
Furthermore, the Australian Commission states that all 
special cases should be tested against other relevant 
Principles at the same time as the Structural Efficiency 
Principle is being applied. It follows, therefore, that it is 
not possible to progress a special case in parallel with, 
but separate from the Structural Efficiency Principle. 

An equitable base cannot be established nor an 
anomaly resolved in isolation from the application of 
the Structural Efficiency Principle. 

Each of the section 50 parties proffered suggestions 
on a mechanism to deal with special cases. 

A claim for a special case will have been identified by 
the parties to the award in the first instance when the 
application is lodged or by the Commission in the 
course of proceedings. On receipt of notice of such a 
claim, the Chief Commissioner will convene a 
conference at which the parties to the application will 
be invited to inform the section 50 parties of the basis on 
which special case status is claimed. At no later than 
seven days before the conference the parties will have 
been required to forward to the Commission and to the 
section 50 parties a statement which details the 
background information of the award, the basis on 
which special case status is claimed or opposed (if a 
party objects) and information on how the matter 
should be addressed within the Principles of Wage 
Fixation. Where there is agreement between the parties 
to the application that a special case exists, the 
information provided to the Commission and the 
section 50 parties may take the form of an agreed 
statement. 

It will not be the responsibility of the section 50 
parties to register a position on whether they support or 
oppose the claim or to indicate that an "arguable case" 
exists at the conference. The conference will serve to 
inform all parties and the Commission on the terms 
and grounds of the claim. 

In line with the recognition accorded section 50 
parties under the Act, it is expected that their 
appearance before the Commission in Court Session 
would occur as a matter of course in all hearings of 
special cases. 
Access to Other Principles. 

We endorse the determination of the Australian 
Commission on the relationship between the Structural 
Efficiency Principle and the other wage fixing 
Principles. We accept that: 

(i) structural efficiency exercises should 
incorporate all past work value 
considerations; 

(ii) any extensions of existing awards to include 
new classifications should form part of the 
structural efficiency exercises; 

(iii) claims based on anomalies and/or inequities 
will continue to be treated as special cases; 
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(iv) there is no separate role for the operation of a 
supplementary payments principle; and 

(v) claims for new allowances will be dealt with in 
accordance with the relevant portion of the 
allowances principles but, consistent with this 
decision, existing work-related allowances 
may be increased by up to three per cent at the 
time of each instalment of the structural 
efficiency adjustment. 

[August 1989 National Wage Decision 
(Print H9100) p. 18.] 

Demarcation Issues. 
As expressed by the Council "there is no universal 

model" for dealing with demarcation issues. The 
implications for union coverage for providing 
individuals with career opportunities are well 
recognised by the union movement. This is but one of 
the tensions inherent in the wage fixing system. 

While no commitment is given, nor sought, that 
demarcation disputes will be resolved without 
disruption to industry, it is noted that avenues exist for 
these matters to be taken into account by the parties 
under a structural efficiency exercise. 

In the February 1989 Review (Print H8200), the 
Australian Commission comments: 

In particular, attitudes to union structures are 
deeply ingrained and much time and effort may be 
required for unions and employers to develop 
appropriate and acceptable mechanisms which 
will enable fundamental change to occur without 
grave industrial relations implications. However, 
there is no reason why immediate attention should 
not be given to those aspects of this issue which 
interfere with the creation of proper career 
structures and act as an impediment to multi- 
skilling and broadening of duties. Where 
warranted, change should be made. 

In many cases, alterations to the coverage of 
awards will also take much time and effort if 
fundamental change is to occur. Any proposals for 
change must be carefully handled. However, we 
recognise that, as part of the structural efficiency 
principle, the parties may agree to make changes to 
award coverage to facilitate improved efficiency 
and improved relations amongst employees and 
between unions and employers. Again, where 
warranted, change should be made. 

[February 1989 Review (Print H8200) p. 4.] 
Application of the First Increase Under the 
Wage Adjustments Principle. 

We confirm the views expressed by the section 50 
parties for those adjustments of $10.00 per week for 
employees at the basic skills/trainee level; $12.50 per 
week at the semi-skilled level; and $15.00 per week or 
three per cent, whichever is the higher, at the tradesman 
or equivalent level and the above should be determined 
on a case by case approach as award amendments are 
dealt with under the Structural Efficiency Principle. 
Outstanding Second Tier — 
Four Per Cent Adjustments. 

Submissions were received from the Minister and the 
Council for finalising outstanding four per cent adjust- 
ments. In the Council's view, perpetuation of the 
concept of a "trade-off arrangement within the context 
of the present wages system may contaminate the posi- 
tive, co-operative approach necessary for success of the 
Structural Efficiency Principle. 

While the Principles enunciated in the National 
Wage Decision (Print H9100) omits any reference to the 
continuing relevance of the Restructuring and Effi- 
ciency Principle, we are of the view that this should still 
be available to those employees who have yet to access 

this avenue to achieve the four per cent adjustment. We 
do not propose to provide an across-the-board increase 
to pick up those awards yet to be varied by four per cent. 
Such a course could not be construed as giving effect to 
the National Wage Decision (Print H9100) under sec- 
tion 51 of the Act. However, in line with what was stated 
in the September 1988 Stage Wage Decision, the avail- 
ability of common rule adjustments still remains. 

We note that in the case of lower paid employees 
supplementary payments adjustments will rectify the 
discrepancy arising from the absence of the four per 
cent increase. However, any increase based on restruc- 
turing and efficiency agreements prior to a structural 
efficiency exercise may prejudice the employee's ability 
to satisfy the requirements of that Principle. Also it 
would be difficult to consider such a claim in isolation 
from the Structural Efficiency Principle. 
Site Allowances. 

The difficulties that are posed for on-site industrial 
relations where employees covered by the Australian 
Commission are treated differently from those under 
awards of this Commission are well recognised. Despite 
the intentions expressed by the Full Bench of the Aus- 
tralian Commission in the National Building Industry 
Enquiry to dispense with site allowances, the National 
Building Trades Award still contains provision for such 
claims to be entertained. The State award reflects that 
provision and this Commission continues to receive 
applications for site allowances. The fact that the 
Australian Commission does not acknowledge these 
claims or has discouraged the lodgment of applications 
is an aberration when viewed from the perspective of 
this Commission. 

In line with submissions presented by several of the 
section 50 parties, this Commission will continue to 
deal with applications for site allowances on the same 
basis as was set out in the September 1988 State Wage 
Decision. 

We await with interest, as it appears we must, develop- 
ments in the Federal arena on moves to establish 
minimum rates awards in the metal and building 
industries to assess implications for the payment of site 
allowances. 

The Confederation proposes that structural efficien- 
cy av/ard amendments in the building and construc- 
tion industry to which the Construction. Mining and 
Energy Union and the Australian Builders' Labourers' 
Federation are party, should be referred to this State 
Wage Bench for scrutiny in the light of commitments to 
be given. There is no premium to be placed upon a 
commitment given to a five person bench as compared 
with a Commissioner sitting alone. Therefore, we do not 
consider it advisable to discriminate between awards in 
the manner in which the Structural Efficiency Principle 
is to be applied except to observe that special cases will 
be referred to the Commission in Court Session. 

Incentive Schemes. 
The matter which is before us does not require 

determination or particular provision being made for 
incentive schemes in the General Order. 

We note the observations made in the National Wage 
Decision (Print H9100) and add that there is nothing to 
suggest that, where appropriate, and subject to the 
guidelines expressed by the Australian Commission, 
such arrangements could not become a feature of a 
restructured minimum rates award. 

Minimum Wage for Adult Employees. 

In the September 1988 State Wage Decision (68 
WAIG 2412 at 2415) the Commission in Court Session 
indicates its preparedness to consider an adjustment to 
the minimum wage subsequent to that by which it 
increased the rate by three per cent to $229.60 with effect 
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from 1 October 1988. It was anticipated that the matter 
would be reconsidered in February 1989. That did not 
eventuate. 

The parties to this matter have acknowledged that an 
increase in the minimum rate is warranted. There is 
consensus that it would be appropriate to increase the 
rate to $248.80 per week by the application of amounts 
based on increases in line with adjustments to award 
rates available under the Principles ofWage Fixation in 
the period prior to the current National Wage Decision 
i.e. an adjustment of four per cent plus $10.00. A more 
rational alternative was floated by the Confederation 
for adjustment based on movements in the Consumer 
Price Index in the period since the Commission last 
considered a bona fide review of the minimum wage for 
adult employees. While we believe that that approach 
has much to commend it we are not prepared to embark 
upon such a course at this time. 

We have decided to adjust the minimum wage for 
adult employees to $248.80 per week with effect from the 
first pay period commencing on or after 1 October 
1989. 

Any of the section 50 parties may consider pursuing 
an application under section 50 of the Act. In the event 
that this is not forthcoming it remains available to the 
Commission on its own motion to initiate the review of 
the minimum wage. 

The Council's submission on the minimum weekly 
rate for trainees under the Australian Traineeship 
Scheme is noted. The Commission is not required to 
take any action at this time. 
The Administration of Applications 
under the Principles. 

To assist in the identification of applications to vary 
awards under the Structural Efficiency Principle, the 
Commission will ascribe the prefix "R" to application 
numbers issued through the Registry. This will facilitate 
recording in the Western Australian Industrial Gazette. 

In the Review on Progress for the Implementation of 
Structural Efficiency (69 WAIG 1310 at 1317) the 
Commission foreshadows that award restructuring 
under the Principles of Wage Fixation affords the 
opportunity to review award formats to make them 
more amenable to electronic processing. 

It is proposed that the Commission will consult with 
the section 50 parties on establishing an award format 
to be adopted for consolidating awards of the 
Commission after awards and industrial agreements 
have been amended to give effect to the Structural 
Efficiency Principle. 
General Order Limiting Wage Increases and 
Varying Conditions and the "No Extra Claims 
Commitment" Provision. 

The provision which was implemented by General 
Order in the September 1988 State Wage Decision to 
prescribe that employees bound by an award or agree- 
ment shall not increase the wage rate or otherwise vary 
the conditions of employment so as to increase the 
employer's labour costs, except to the extent that any 
such increase has been authorised by the Commission, 
is no longer relevant under the terms of the General 
Order which we now propose to issue. 

Similarly, award provisions which provide that a 
union undertakes, until 1 July 1989, not to pursue any- 
extra claims, award or over award, except when 
consistent with the State Wage Principles will be 
formally deleted. 
State Wage Principles. 

For the reasons set out we determine that any 
adjustments to awards of, and industrial agreements 
registered in, the Commission should only be made in 
accordance with the following Principles. 

The State Wage Principles. 
These Principles have been developed with the 

aim of providing, for their period of operation, a 
clear framework under which all concerned — 
employers, employees and their unions, the 
Government of Western Australia and the 
Commission — can co-operate to ensure that 
labour costs are monitored; that measures to meet 
the competitive requirements of industry and to 
provide workers with access to more varied, 
fulfilling and better paid jobs are positively 
examined; and that lower paid employees are 
protected. 

The Principles provide that movements in wages 
and salaries and improvements in conditions — 
whether they occur in the public or private sector, 
whether they be award or over award and whether 
they result from consent or arbitration — must fall 
within the level allowable in accordance with the 
State Wage Decision of 8 September 1989. 

In considering whether wages and salaries or 
conditions should be awarded or changed for any 
reason either by consent or arbitration, the 
Commission will guard against contrived 
arrangements which would circumvent these 
Principles and their aims. 
Commitment. 

Any claims for improvements in pay and 
conditions must be processed in accordance with 
these Principles. No adjustments will be approved 
by the Commission unless a union concerned in an 
award or industrial agreement gives a commitment 
that it will not pursue any extra claims, award or 
over awards, except in compliance with these 
Principles. 

When this no extra claims commitment is given, 
it shall be inserted in the award concerned in the 
following terms: 

It is a term of this award or industrial 
agreement that the union undertakes for the 
duration of the Principles determined by the 
Commission in Court Session in Application 
No. 1940 of 1989 not to pursue any extra claims, 
award or over award except when consistent with 
the State Wage Principles. 

Wage Adjustments. 

1. Structural Efficiency Adjustment: These will 
be allowable under these Principles: 

(i) a first increase of $10.00 per week for 
employees at the basic skills/trainee level; 
$12.50 per week at the semi-skilled 
employee level; and $15.00 per week or 
three per cent, whichever is the higher, at 
the tradesman or equivalent level and 
above; 

(ii) a second increase of the same order as in 
(i) above to be paid not less than six 
months after the first increase; 

(iii) the first increase will be accessible from 7 
August 1989 but the actual date of 
operation for an award will be the date on 
which that award is varied in accordance 
with the State Wage Decision of 8 
September 1989; and 

(iv) the second increase will not be automatic, 
but subject to application. 

2. Minimum Rates Adjustment: Minimum 
rates adjustments allowable in the State Wage 
Decision of 8 September 1989 shall be in 
accordance with the following: 
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(i) the appropriate adjustments in any 
award will be applied in not less than four 
instalments which will become payable at 
six monthly intervals; 

(ii) in appropriate cases longer phasing-in 
arrangements may be approved or 
awarded and/or parties may agree that 
part of a supplementary payment should 
be based on service; 

(iii) the first instalment of these adjustments 
will not be available in any award prior to 
1 January 1990 or three months after the 
variation of the particular award to 
implement the first stage structural 
efficiency adjustments, whichever is the 
later; 

(iv) the second and subsequent instalments of 
these adjustments will not be automatic 
and applications to vary the relevant 
awards will be necessary; and 

(v) acceptance of absorption of these 
adjustments to the extent of equivalent 
over award payments is a prerequisite to 
their being applied in any award. 

3. Special Cases: Any claim for increases in 
wages and salaries or improvements in conditions 
which exceed the maximum increases allowable 
under the State Wage Decision of 8 September 1989 
will be processed as a special case by the 
Commission. Such cases should be considered in 
accordance with the Structural Efficiency and 
other relevant Principles. 
Structural Efficiency. 

Structural efficiency adjustments allowable 
under the State Wage Decision of 8 September 1989 
will be justified in accordance with this Principle if 
the Commission is satisfied that the parties to an 
award have co-operated positively in a 
fundamental review of that award and are 
implementing measures to improve the efficiency 
of industry and provide employees with access to 
more varied, fulfilling and better paid jobs. The 
measures to be considered should include but not 
be limited to: 

• establishing skill-related career paths 
which provide an incentive for employees 
to continue to participate in skill 
formation; 

• eliminating impediments to multi- 
s killing and broadening the range of tasks 
which an employee may be required to 
perform; 

• creating appropriate relativities between 
different categories of employees within 
the award and at enterprise level; 

• ensuring that working patterns and 
arrangements enhance flexibility and the 
efficiency of the industry; 

• including properly fixed minimum rates 
for classifications in awards and/or 
industrial agreements, relate 
appropriately to one another, with any 
amounts in excess of these properly fixed 
minimum rates being expressed as 
supplementary payments; 

• updating and/or rationalising the list of 
respondents to awards; and 

• addressing any cases where award and/or 
industrial agreement provisions 
discriminate against sections of the 
workforce. 

Structural efficiency exercises should 
incorporate all past work value considerations. 

Work Value Changes. 
(a) Changes in work value may arise from 

changes in the nature of the work, skill and 
responsibility required or the conditions under 
which work is performed. Changes in work by 
themselves may not lead to a change in wage rates. 
The strict test for an alteration in wage rates is that 
the change in the nature of the work should 
constitute such a significant net addition to work 
requirements as to warrant the creation of a new 
classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and the 
altered rates may be applied only to employees 
whose work has changed in accordance with this 
Principle. 

However, rather than create a new classification 
it may be more appropriate in the circumstances of 
a particular case to fix a new rate for an existing 
classification or to provide for an allowance which 
is payable in addition to the existing rate for the 
classification. In such cases the same strict test 
must be applied. 

(b) Where new or changed work justifying a 
higher rate is performed only from time to time by 
persons covered by a particular classification or 
where it is performed only by some of the persons 
covered by the classification, such new or changed 
work should be compensated by a special 
allowance which is payable only when the new or 
changed work is performed by a particular 
employee and not by increasing the rate for the 
classification as a whole. 

(c) The time from which work value changes 
should be measured is the last work value 
adjustment in the award under consideration but 
in no case earlier than 1 January 1978. Care should 
be exercised to ensure that changes which were 
taken into account in any previous work value 
adjustments or in a structural efficiency exercise 
are not included in any work evaluation under this 
Principle. 

(d) Where a significant net alteration to work 
value has been established in accordance with this 
Principle, an assessment will have to be made as to 
how that alteration should be measured in money 
terms. Such assessment should normally be based 
on the previous work requirements, the wage 
previously fixed for the work and the nature and 
extent of the change in work. However, where 
appropriate, comparisons may also be made with 
other wages and work requirements within the 
award or to wage increases for changed work 
requirements in the same classification in other 
awards provided the same changes have 
occurred. 

(e) The expression "the conditions under which 
the work is performed" relates to the environment 
in which the work is done. 

(f) The Commission should guard against 
contrived classifications and over-classification of 
jobs. 

(g) Any changes in the nature of the work, skill 
and responsibility required or the conditions 
under which the work is performed, taken into 
account in assessing an increase under any other 
Principle, shall not be taken into account in any 
claim under this Principle. 

Allowances. 
(a) Existing Allowances. 

(i) Existing allowances which constitute a 
reimbursement of expenses incurred may 
be adjusted from time to time where 
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appropriate to reflect the relevant change 
in the level of such expenses. 

(ii) Existing allowances which relate to work 
or conditions which have not changed 
may be adjusted from time to time to 
reflect national wage increases, except 
where a flat money amount has been 
awarded, provided that shift allowances 
expressed in awards as money amounts 
may be adjusted for flat money amount 
State Wage increases. 

(iii) Existing allowances for which an 
increase is claimed because of changes in 
the work or conditions will be determined 
in accordance with the relevant 
provisions of the Work Value Changes 
Principle. 

(b) New Allowances. 
(i) New allowances to compensate for the 

reimbursement of expenses incurred may 
be awarded where appropriate having 
regard to such expenses. 

(ii) No new allowances shall be created 
unless changes in work have occurred or 
new work or conditions have arisen: 
where changes have occurred or new 
work and conditions have arisen, the 
question of a new allowance, if any, shall 
be determined in accordance with the 
relevant Principle. 

The relevant Principle in this context 
may be Work Value Changes or First 
Awards and Extensions to Existing 
Awards Principle. 

(c) Service Increments. 
(i) Existing service increments may be 

adjusted in the manner prescribed in 
(a)(ii) of this Principle. 

(ii) New service increments may only be 
allowed to compensate for changes in 
work and/or conditions and will be 
determined in accordance with the 
relevant provisions of the Work Value 
Changes Principles. 

Superannuation. 
(a) Agreements may be certified or consent 

awards made providing for employer contribu- 
tions to approved superannuation schemes for 
employees covered by such agreements or consent 
awards provided those agreements or consent 
awards: 

(i) operate from a date determined or 
approved by the Commission; and 

(ii) do not involve the equivalent of a wage 
increase in excess of three per cent of 
ordinary time earnings of employees. 

(b) Where, following a claim for employer 
contributions to approved superannuation 
schemes for employees, the parties are unable to 
negotiate an agreement consistent with this 
Principle, and conciliation proceedings before the 
Commission have also failed to achieve such an 
agreement, the Commission shall, subject to the 
provisions of the Act, arbitrate on that claim. 

(c) The Commission will not grant retrospec- 
tive operation for any matters determined in 
accordance with this Principle. 

(d) For the purposes of this Principle, approved 
superannuation scheme means a scheme 
approved in accordance with the Commonwealth 
Operational Standards for Occupational Super- 
annuation Funds. 

Standard Hours. 
(a) In dealing with claims for a reduction in 

standard hours to 38 per week, the cost impact of the 
shorter week should be minimised. Accordingly, the 
Commission should satisfy itself that as much as 
possible of the required cost offset is achieved by 
changes in work practices. 

(b) Claims for reduction in standard weekly hours 
below 38, even with full cost offsets, will not be 
allowed. 

(c) Changes in work practices designed to 
minimise the cost of introducing shorter hours will 
not be a consideration for claims under any other 
Principle. 
Conditions of Employment. 

Except for the flow-on of test case provisions, 
applications for changes in conditions other than 
those provided elsewhere in the Principles will be 
considered in the light of their cost implications both 
directly and through flow-on and must be processed 
before the Commission in Court Session. 
Anomalies and Inequities. 

(a) Anomalies. 
(i) In the resolution of anomalies, the over- 

riding concept is that the Commission must 
be satisfied that any claim under this 
Principle will not be a vehicle for general 
improvements in pay and conditions and 
that the circumstances warranting the 
improvement are of a special and isolated 
nature. 

(ii) Decisions which are inconsistent with the 
Principles of the Commission applicable at 
the relevant time should not be followed. 

(iii) The doctrines of comparative wage justice 
and maintenance of relativities should not 
be relied upon to establish an anomaly 
because there is nothing rare or special in 
such situations and because resort to these 
concepts would destroy the over-riding 
concept of this Principle. 

(b) Inequities. 
(i) The resolution of inequities existing where 

employees performing similar work are 
paid dissimilar rates of pay without good 
reason, shall be subject to all the following 
conditions: 

(1) The work in issue is similar to the 
other class or classes of work by re- 
ference to the nature of the work, the 
level of skill and responsibility 
involved and the conditions under 
which the work is performed. 

(2) The classes of work being com- 
pared are truly like with like as to all 
relevant matters and there is no good 
reason for dissimilar rates of pay. 

(3) In addition to similarity of work, 
there exists some other significant 
factor which makes the situation 
inequitable. A historical or geo- 
graphical nexus between the similar 
classes of work may not of itself be 
such a factor. 

(4) The rate of pay fixed for the class or 
classes of work being compared with 
the work in issue is a reasonable and 
proper rate of pay for the work and is 
not vitiated by any reason such as an 
increase obtained for reasons 
inconsistent with the Principles of 
the Commission applicable at the 
relevant time. 
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(5) Rates of pay in minimum rates 
awards are not to be compared with 
those in paid rates awards. 

(ii) In dealing with inequities, the following 
over-riding considerations shall apply: 

(1) The pay increase sought must be 
justified on the merits. 

(2) There must be no likelihood of 
flow-on. 

(3) The economic cost must be 
negligible. 

(4) The increase must be a once-only 
matter. 

(c) Procedure: Any claim made on the grounds 
of this Principle shall be processed as a special 
case. 
Paid Rates Award. 

(a) In the normal course, the Commission will 
not make new paid rates awards. 

(b) In the making of a first paid rates award the 
conditions as provided in the First Awards and 
Extensions to Existing Award Principle must be 
complied with. 

(c) Rates in paid rates awards should not be 
fixed at a level which would affect the rates for 
other employees. 

(d) In assessing an adjustment in rates of pay in 
a paid rates award it is inappropriate to apply the 
General Motors-Holden's Limited and Ford 
Australia Ltd Case approach of: 

awarding an increase to restore to the rates 
under the awards the relationship which they 
had when established vis-a-vis rates actually 
paid for similar work in industries located near 
the establishments of these two companies. 

(Print E7273.) 
(e) Subject to special cases, no special 

adjustment will be approved for paid rates awards 
which cannot be justified on the basis of the 
creation of a proper career structure through 
structural efficiency. 

(f) In paid rates awards no increase at the base 
rate which is greater than the structural efficiency 
adjustment will be approved. 

(g) The rates of pay prescribed by a new paid 
rates award must be expressed in terms of properly 
fixed minimum classification rates plus 
supplementary payments. 

(h) Paid rates awards should contain clear 
classification definitions. 

(i) Statutory declarations will be required from 
parties to an application to vary a paid rates award 
to the effect that the integrity of that award will be 
preserved. 

(j) If a paid rates award fails to maintain itself as 
a true paid rates award that award should be 
discontinued and replaced by a minimum rates 
award. 

First Awards and Extensions to Existing Awards. 
(a) In the making of a first award, the long 

established principles shall apply i.e. prima facie 
the main consideration is the existing rates and 
conditions. 

(b) In the extension of an existing award to new 
work or to award-free work the rates applicable to 
such work will be assessed by reference to the value 
of work already covered by the award. 

(c) Where a first award is made it shall contain a 
minimum rate for each classification of employee 
covered by it. Where the total rate determined for 

each classification in accordance with (a) of this 
Principle exceeds the appropriate minimum rate 
for that classification, the excess amount shall be 
prescribed as a supplementary payment. For the 
purposes of this paragraph, the appropriate 
minimum rate will be assessed by comparison with 
similar classifications in other minimum rates 
awards. 
Economic Incapacity. 

Any respondent or group of respondents to an 
award (including those bound by common rule) 
may apply to reduce and/or postpone the 
application of any increase in labour costs 
determined under the Principles on the ground of 
very serious or extreme economic adversity. The 
merit of such application shall be determined in 
the light of the particular circumstances of each 
case and any material relating thereto shall be 
rigorously tested. 

Appearances: Mr A. Cooke on behalf of the Trades 
and Labor Council of Western Australia. 

Mr R.H. Gifford on behalf of the Australian Mines 
and Metals Association (Inc). 

Mr B.P. McCarthy on behalf of the Confederation of 
Western Australian Industry (Inc). 

Mr G.E. Bull on behalf of the Hon Minister for 
Labour. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Trades and Labor Council of Western Australia 
and 

Confederation of Western Australian Industry (Inc) 
and Others. 

No. 1940 of 1989. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER GJ. MARTIN 
COMMISSIONER G.L. FIELDING 
COMMISSIONER O.K. SALMON. 

8th day of September 1989. 

General Order. 
HAVING heard Mr A. Cooke on behalf of the Trades 
and Labor Council of Western Australia; Mr R.H. 
Gifford on behalf of Australian Mines and Metals 
Association (Inc); Mr B.P. McCarthy on behalf of the 
Confederation of Western Australian Industry (Inc) 
and Mr G.E. Bull on behalf of the Hon Minister for 
Labour, the Commission in Court Session pursuant to 
powers conferred on it under the Industrial Relations 
Act 1979, hereby orders:— 

1. That this Order rescinds Order No. 730 of 
1988. 

2. That each award or industrial agreement of 
the Commission if it prescribes a minimum 
weekly wage for adult employees, is hereby 
varied by substituting for that wage a rate of 
$248.80 with effect from the first pay period 
commencing on or after the 1st day of October 
1989. 

3. That each award or industrial agreement in 
force at the date of this Order be varied by: 

(a) deleting the provision inserted by 
Order No. 730 of 1988 prohibiting 
employers on whom the award or 
industrial agreement is binding from 
increasing the rates of wage payable to 
an employee on the 9th day of 
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September 1988 or otherwise varying 
the conditions of employment without I 
approval of the Commission; and 

(b) deleting from any award or industrial 
agreement in which appears the 
provision that the union(s) under- 
take(s), until the 1st day of July 1989 not 
to pursue any extra claims, award or 
over award, except when consistent 
with the State Wage Principles. 

4. That on the condition that a registered 
organisation of employees gives the "no extra 
claims" commitment in the terms expressed in 
the Principles determined by the Commission 
in Court Session in General Order Matter No. 
1940 of 1989 of the 8th day of September 1989 
and that the commitment is expressed as a 
variation to the award or industrial agree- 
ment to which the organisation is party may be 
further varied, replaced or renewed in 
accordance with the provisions of the 
Principles but shall not be otherwise varied, 
replaced or renewed. 

5. That this Order shall have effect on and from 
the 8th day of September 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

INDUSTRIAL APPEAL COURT — 
Appeal against decision of 

Full Bench — 
IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Delivered: 7 September 1989. 
Coram: BRINSDEN J. (President) 
KENNEDY and FRANKLYN JJ. 

Appeal No. 3 of 1989. 
Between Basil Milentis, Appellant 

and 
The Honourable Minister for Education, Respondent. 

Judgment. 
BRINSDEN J.: For the reasons which I now publish, I 
would dismiss this appeal. 

KENNEDY J.: I agree and publish my reasons. 

FRANKLYN J.; I agree and publish my reasons. 

Mr L.A Jackson and Mr A.L. Drake-Brockman 
(instructed by Messrs Harman Drake-Brockman) 
appeared for the appellant. 

Mr G.M. Overman (instructed by the State Crown 
Solicitor) appeared for the respondent. 

Cases Referred to in Judgments. 
Co-operative Retail Services Ltd v. Secretary of State 

for the Environment (1980) 1 WLR 271. 
Podbery v. Peak(1981) 1 All ER699. 

BRINSDEN J.: This matter seems to have got under 
way as follows. By letter dated 4 September 1986 the 
Director General of Education wrote to the appellant 
that having determined that the appellant was guilty of 
misconduct within the meaning of section 7C of the 

Education Act 1928 as amended, dismissed him from 
his employment as a teacher as from 12 September 1986. 
He was advised that he had a right of appeal pursuant to 
Division I of Part IIA of the Industrial Relations Act 
1979 as amended (the Act). By section 78 of that Act it is 
provided that: 

(1) subject to Division 3 of Part II the Tribunal 
has exclusive jurisdiction — ... (b) to hear and 
determine —-... 

(iii) an appeal by a teacher against any 
punishment for alleged misconduct 
imposed on him under the Education Act 
1928 other than a punishment that is a 
reprimand or a fine that does not exceed 
$50.00. 

Promptly, the appellant instituted an appeal dated 
30 September 1986. The Tribunal referred to by the Act 
is constituted by section 74 as the Government School 
Teachers' Tribunal (the Tribunal) which comprises 
three persons, one, appointed by the Chief Commis- 
sioner from amongst the other Commissioners, who 
shall be Chairman of the Tribunal, one person 
nominated for appointment by the Minister for 
Education and appointed by the Governor, and one 
person nominated for appointment by the Union (the 
Teachers' Union) and also appointed by the 
Governor. 

Section 80A(3) provides that: 
Subject to section 74(3) the jurisdiction of the 

Tribunal shall be exercised by all the members 
sitting together and when the members are divided 
in opinion on a question, the question shall be 
decided according to the decision of the majority of 
the members. 

Subsection (4) states: 
To the extent to which it is not prescribed the 

Tribunal may regulate its own procedure. 
In section 73A "Tribunal" is defined to mean the 

Commission constituted by the Government School 
Teachers' Tribunal established under the Division. 
Section 74(3) provides that wherever the Chairman is of 
the opinion that an organisation other than the Union 
has a sufficient interest in a matter to be heard and dealt 
with by the Tribunal, the Tribunal shall be constituted 
by the Chairman sitting alone. Finally, section SOB 
provides by subsection (1) that subject to Division 1 — 
Government School Teachers' Tribunal, the provisions 
of Division 2 of Part II that apply to and in relation to 
the exercise of the jurisdiction under the Act of the 
Commission constituted by a Commissioner shall 
apply, with such modifications as are prescribed and 
such other modifications as may be necessary or 
appropriate to the exercise by the Tribunal of its 
jurisdiction under the Act. By subsection (2) the 
generality of the provisions of subsection (1) is limited 
in two respects, the only material one being that it is 
provided that section 49 shall not apply to a decision of 
the Tribunal on an appeal under section 78(l)(b). The 
appeal by the appellant is an appeal under section 
78(l)(b). Section 49(2) provides that subject to the 
section, an appeal lies to the Full Bench in the manner 
prescribed for any decision of the Commission though 
by subsection (2)(a) an appeal does not lie under the 
section from a finding unless, in the opinion of the Full 
Bench, the matter is of such importance that, in the 
public interest, an appeal should lie. 

I now come back to the development of this matter. 
The appellant desired discovery and further and better 
particulars of the misconduct alleged in the decision of 
the Director General of Education. Consequently, he 
asked the Associate to the Chairman of the Tribunal to 
list the matter before the Tribunal so that he could seek 
directions and orders pursuant to regulation 41 of the 
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Regulations gazetted on 28 Februaty 1985 and 
purportedly made pursuant to the provisions of section 
113 of the Act. Regulation 41 states: 

The Chairman shall give all such directions and 
do all such things as he deems necessary and 
expedient to give effect to the intention of the Act 
and these regulations. 

Section 27, which by reason of the provisions of 
section 80B(1) applies to and in relation to the exercise 
of the jurisdiction conferred on the Tribunal by the Act, 
provides by subsection (l)(o) that the Commission may 
make such orders as may be just with respect to any 
interlocutory proceedings including inter alia discovery 
and delivery of particulars. Regulations 32-42 inclusive, 
appear in the Regulations under a heading. Part VIII — 
Government School Teachers' Tribunal. Regulation 39 
states: 

An application required by these regulations to 
be made in chambers shall be made before the 
Chairman and be determined by him. 

Regulation 81(1) which forms part of the general 
regulations specifically provides that a party to any 
matter before the Commission may apply to the 
Commission in chambers for an order that any other 
party to the matter furnish further and better 
particulars. 

In due course pursuant to the request on 2 September 
both parties to the appeal were represented before the 
Chairman of the Tribunal. Later, by letter dated 27 
September 1988 he advised inter alia that in his opinion 
there was no scope for the respondent to provide further 
and better particulars as sought by the appellant. It is 
that refusal which has led to an appeal to the Full Bench 
purportedly made under the authority of section 49, the 
dismissal of the appeal by the Full Bench on the 
grounds that it did not believe it had jurisdiction to 
entertain the appeal, and now an appeal from the Full 
Bench to this Court. Even if there is a right of appeal to 
the Full Bench, it would be an appeal which is caught by 
the provisions of section 49(2)(a) since the decision of 
the Chairman was not a decision which finally 
disposed of the appeal but a "finding" which is defined 
by the Act to mean, "a decision, determination or ruling 
made in the course of proceedings that does not finally 
decide, determine or dispose of the matter to which the 
proceedings relate". (Underlining supplied.) It is not 
without significance that a finding must be a decision of 
the character referred to "made in the course of pro- 
ceedings". In respect of the refusal to grant further 
particulars, if one asks, in the course of what proceed- 
ings was such a decision made, the answer must surely 
be, in the course of an appeal pursuant to section 
78(l)(b) to the Tribunal. It will be remembered that 
section 49 does not apply "to a decision of the Tribunal 
on an appeal under section 78(l)(b)". Counsel for the 
appellant sought to argue that the "decision" referred to 
is limited to a final decision of the Tribunal and not a 
decision made in the course of interlocutory proceed- 
ings. Such a submission would mean that though the 
decision on the appeal which disposes of the merits of 
the case one way or the other would not be subject to 
appeal, yet an interlocutory decision would be subject 
to appeal. That would be an extraordinary construc- 
tion and one which I would be reluctant to put upon the 
Act unless compelled to. Indeed it would call, I think, 
for the use of extrinsic materials in interpretation as 
contemplated by section 19(1) of the Interpretation Act 
1984.1 do not however, feel constrained to put such a con- 
struction upon the Act as counsel suggests. There may 
have been more force in his argument if section 89B(2)(b) 
had read, "section 49 shall not apply to the decision of the 
Tribunal" instead of "a decision". Other provisions of the 
Act, namely, sections 80B(1) and 80A(4) to which refer- 
ence has already been made indicate that in the course of 

proceedings there may be decisions made by the 
Tribunal so that therefore there may be not only the final 
decision of the Tribunal disposing of the appeal, but 
other decisions of an interlocutory nature (findings) 
during the course of the proceedings. In my view, section 
80B(2)(b) denies to an appellant a right of appeal not 
only in respect of a final decision but also in respect of 
any interlocutory decision. Those considerations are 
enough to dispose of the appeal by dismissing it. 

The appellant faced another hurdle that the jurisdic- 
tion of the Tribunal could only be exercised pursuant to 
section 80A(3) by all three members sitting together, 
except subject to section 74(3) which has no application 
in this case. The Commissioner does not state in what 
capacity he heard the application for particulars, and 
disposed of it, since he does not state that he was, or 
purported to be, acting as the Tribunal or, indeed, as 
Chairman of the Tribunal. I am not able to find within 
the provisions of the Act any justification at law for the 
Chairman in an interlocutory matter to hear and decide 
it while sitting alone, notwithstanding the provisions of 
regulation 39. In my belief, express power would need to 
be found in the Act to justify his assumption of jurisdic- 
tion in that respect. It is of interest to note that section 
87(3) authorises a member of this Court, so authorised by 
the presiding judge, to decide interlocutory proceedings 
to be taken in an appeal to this Court. I would have ex- 
pected a similar provision if the legislation had in- 
tended that the Chairman or either of the other members 
be enabled to hear interlocutory matters while sitting 
alone as the Tribunal. I am therefore of the view that for 
this additional reason there is no right of appeal because 
there was no finding lawfully made by the Chairman. 

Throughout these reasons I have referred to the 
Commissioner as the Chairman simply because he is, 
in fact, the Chairman of the Tribunal. In hearing the 
interlocutary application no doubt he purported to do 
so as Chairman of the Tribunal but as he had no 
authority to determine the matter by himself, at best he 
should only be considered as having acted in his 
capacity as a Commissioner. I must say, however, I 
would have thought that there is a lot to be said for 
authorising the Chairman, as the Tribunal, to deal with 
all interlocutary matters, since the two other appointees 
would not necessarily be people with any expertise in 
handling such matters. 

For the above reasons, in my view, this appeal should 
be dismissed. 

KENNEDY J.: The facts are set out in the judgment of 
the President, and there is no necessity for my repeating 
them. 

The Government School Teachers" Tribunal is a 
"constituent authority", established under Part IIA of 
the Industrial Relations Act 1979. It was established 
"within and as part of the Commission" — section 74( 1). 
Subject to the Act, it consists of three members, of whom 
the Chairman is appointed by the Chief Commissioner 
from amongst the other Commissioners, one is a person 
nominated for appointment by the State School 
Teachers' Union of Western Australia (Incorporated) 
and appointed by the Governor — section 74(2). 

Section 78 deals with the jurisdiction of the Tribunal. 
Subsection (1) provides: 

Subject to Division 3 of Part II, the Tribunal has 
exclusive jurisdiction — 

(a) to enquire into and deal with — 
(i) any industrial matter relating to a 

teacher, a group of teachers or 
teachers generally: and 

(ii) any matter concerning the inter- 
pretation or application of any Act 
or regulation governing the service 



2932 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G. 

of a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
regulation; and 

(b) to hear and determine — 
(i) an appeal by a teacher against a 

recommendation of the Director- 
General recommending the promo- 
tion of a teacher to a new office or 
vacancy in the teaching staff of the 
Department; 

(ii) an appeal by a teacher against a 
decision of the Director-General in 
relation to the salary fixed with 
respect to the teacher at the time of 
his appointment to the Depart- 
ment; 

(iii) an appeal by a teacher against any 
punishment for alleged misconduct 
imposed on him under the Educa- 
tion Act 1928 other than a punish- 
ment that is a reprimand or a fine 
that does not exceed $50.00; 

(iiia) an appeal by a teacher [not being a 
person to whom subsection (la) 
applies] against his dismissal, or 
reduction to a position carrying a 
lower salary or remuneration, for 
inefficiency under any regulations 
relating to the assessment of 
efficiency and made under the 
Education Act 1928; 

(iv) an appeal by a teacher against the 
amount of the rent of a house, being 
a house that was completed and 
ready for occupation prior to 1 
January 1946, that is provided for his 
use by the Department and that is 
valued or revalued pursuant to the 
regulations made under the Educa- 
tion Act 1928. 

Division 3 of Part II of the Act relates to orders 
applying generally to employees throughout the State, 
and is of no relevance for the present purposes. 

The matter before the Tribunal was an appeal under 
section 78(l)(b)(iii), as to which "the Tribunal has 
exclusive jurisdiction". 

By section 80B(1), subject to the Division, the 
provisions of Division 2 of Part II that apply to and in 
relation to the exercise of the jurisdiction under the Act 
of the Commission constituted by a Commissioner 
shall apply, with such modifications as are prescribed 
and such other modifications as may be necessary or 
appropriate, to the exercise by the Tribunal of its 
jurisdiction under the Act. 

Section 49 is to be found within Division 2 of Part II. 
In that section, for the present purposes, the 
Commission is defined to mean the Commission 
constituted by a Commissioner. By subsection (2), 
subject to the section, an appeal lies to the Full Bench in 
the manner prescribed from any decision of the 
Commission. The expression "decision" is defined to 
include award, order, declaration or finding — see 
section 7(1). By subsection (2a), an appeal does not lie 
under the section from a "finding" unless, in the 
opinion of the Full Bench, the matter is of such 
importance that, in the public interest, an appeal 
should lie. The expression "finding" means a decision, 
determination or ruling made in the course of 
proceedings that does not finally decide, determine or 
dispose of the matter to which the proceedings relate — 
section 7(1). It is clear that the present "decision" of the 
Chairman is a "finding". 

By section 80B(2), for the purposes of subsection (1), 
section 49 is not to apply to a decision of the Tribunal on 
an appeal under section 78(l)(b), into which category, 
in my opinion, the present decision falls. If this is so, it 
follows that this appeal must fail. 

I am unable to accept the contention that an inter- 
locutory order or ruling cannot relevantly constitute a 
"decision on an appeal". The appellant's argument, as it 
appears to me, overlooks the point that the expression 
"decision" is defined in the Industrial Relations Act to 
include a "finding" which, as I have already indicated, 
is itself defined to include a decision, determination or 
ruling made in the course of proceedings that does not 
finally dispose of the matter to which the proceedings 
relate. 

In support ofhis argument. Counsel for the appellant 
relied upon Co-operative Retail Services Ltd v. 
Secretary of State for the Environment (1980) 1 WLR 
271 and Podbery v. Peak (1981) 1 All ER 699, but these 
cases were decisions based upon very different 
legislation. In Co-operative Retail Services Ltd v. 
Secretary of State for the Environment, the Court of 
Appeal decided that "any decision ... on an appeal" in 
section 242(3)(b) of the Town and Country PlanningAct 
1971 had to be a decision made in the disposing of the 
appeal, which, of course, the present decision was not. 
The provision in question in that case was expressly 
contrasted with section 246( 1) of the Act, which used the 
words "a decision in proceedings on an appeal", which 
is clearly a wider description which would encompass 
interlocutory orders. 

Podbery v. Peak simply decided that a refusal by the 
Divisional Court to extend time for an appeal was not a 
decision "upon" an appeal. With respect, that 
conclusion might be thought to be patently obvious, for 
until time is extended, no appeal can be instituted. But 
there were other indicia supporting the decision in that 
case. Significantly, for the present purposes, another 
provision in the Act under consideration, the 
Bankruptcy Act, used the expression "an order on 
appeal", which the Court of Appeal held was apt to 
cover any order made in the course of an appeal — see at 
pp. 70 T702. The earlier decision of the Court of Appeal 
in Co-operative Retail Services Ltd v. Secretary of State 
for the Environment was not cited; but this is not 
surprising because expressions such as those in 
question are to be construed in the light of the particular 
legislation in which they are to be found. In the present 
case, the meaning of the expression "decision ... on an 
appeal" is governed by the definitions of "decision" and 
"finding" in section 7(1) of the Act. 

I am also in agreement with the President's opinion 
that the Chairman in this instance had no power to sit 
on his own. Subject to the Act, the Tribunal consists of 
three members — section 74(2). The only exception 
appears to be found in section 74(3), which enables the 
Chairman alone to constitute the Tribunal where he is 
of the opinion that an organisation other than the 
Union has a sufficient interest in the matter to be heard 
and dealt with by the Tribunal. By section 80A(3), 
subject to section 74(3), the jurisdiction of the Tribunal 
is required to be exercised by all the members sitting 
together. It is not therefore possible, by regulation, to 
authorise the Chairman alone to deal with specific 
matters within the jurisdiction of the Tribunal. Nor may 
the Tribunal achieve the same result by endeavouring to 
"regulate its own procedure" in this way pursuant to 
section 80A(4), for the constitution of the Tribunal for 
the purpose of exercising its jurisdiction is prescribed 
by section 80A(3). To the extent which they purport to 
confer a power upon the Chairman sitting in chambers 
himself to determine applications in the course of 
appeals, those regulations are, in my view, ultra vires. 

I agree that the appeal should be dismissed. 
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FRANKLYN J.: The appellant appeals against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission given 17 April 1989 
whereby it dismissed an appeal to it from a decision of 
the Chairman of the Government School Teachers* 
Tribunal given 27 September 1988 refusing to order the 
respondent to provide further and better particulars of 
misconduct alleged against him which alleged 
misconduct had resulted in him being dismissed from 
his position as a teacher pursuant to the provisions of 
section 7C of the Education Act 1928 as amended. The 
grounds of his appeal to this Court are:  

1. The Full Bench erred in law in holding that it 
had no jurisdiction to hear an appeal from a 
decision of the Chairman of the Government 
School Teachers* Tribunal refusing to order 
the respondent to give particulars of the 
grounds upon which the Appellant was 
dismissed from his employment by the 
Respondent. 

2. The Full Bench should have held that when he 
made the said decision, the Chairman of the 
Government School Teachers Tribunal was 
for the purposes of section 49(2), the 
Commission. 

3. The Full Bench should have held that the said 
decision of the Chairman of the Government 
School Teachers' Tribunal was not a decision 
of that Tribunal. 

4. The Full Bench should have held that the said 
decision was not a decision on an appeal for 
the purposes of section 80B(2)(b) of the 
Industrial Relations Act. 

5. The Full Bench erred in law in failing to 
exercise its jurisdiction pursuant to section 
49(2a) of the Industrial Relations Act. 

Section 7C(2) of the Education Act specifies conduct 
of a teacher which constitutes "misconduct" for the 
purposes of the section as follows:— 

(2) For the purposes of this section a teacher 
shall be guilty of misconduct if — 

(a) he disobeys or disregards a lawful order 
applicable to him as a person on the 
teaching staff of the Department; 

(b) he fails to comply with or contravenes any of 
the provisions of this Act or the 
regulations: 

(c) he is absent from school without leave; 
(d) he wilfully makes a false entry in a return or 

register; or 
(e) he engages in disgraceful or improper 

conduct in his official capacity or otherwise 
by reason of which he ceases to be a fit and 
proper person to hold office as a teacher. 

Section 7C(3) requires the Director-General of 
Education to cause an inquiry to be held where it 
appears to him that a teacher "may be guilty of 
misconduct", and section 7(c)(4) provides that the 
teacher shall be informed of "the nature of the alleged 
misconduct and be given an opportunity of furnishing 
an explanation in relation thereto". 

Section 7C(12) provides that where as a result of an 
inquiry under the section "the Director-General 
determines that a teacher is guilty of misconduct" he 
may either, by order impose one or more specified 
punishments, or make a report and recommendation to 
the Minister that the teacher be dismissed. The Minister 
is authorised by section 7C(13) to order in writing that 
the teacher be dismissed having considered that report 
and recommendation and the explanation (if any) 
given by the teacher pursuant to section 7C(4). 

Section 78 of the Industrial Relations Act 1979 as 
amended ("the Act") confers exclusive jurisdiction on 
the Government School Teachers* Tribunal ("the 
Tribunal") by subsection 1(a) to inquire into and deal 
with industrial matters (as defined in section 7) relating 
to teachers and matters concerning the interpretation of 
any Act or regulation governing the service of teachers, 
and by subsection 1(b) to hear and determine appeals 
by a teacher against — 

(i) certain recommendations of the Director- 
General as to promotion; 

(ii) certain decisions of the Director-General as to 
salary; 

(iii) "against any punishment for alleged 
misconduct imposed on him under the 
Education Act 1928 other than a punishment 
that is a reprimand or a fine that does not 
exceed $50.00; 

(iv) against dismissal or reduction in position for 
inefficiency. 

The appellant appealed to the Tribunal pursuant to 
section 78(l)(b)(iii) [i.e. paragraph (iii) above] against 
the punishment of dismissal imposed on him. 

The appellant was dismissed from his employment 
as a teacher by order of the Minister, presumably made 
pursuant to section 7C(13) of the Education Act, 
notification of which was conveyed to him by letter 
dated 4 September 1988 from the Director-General 
which outlined in the following terms the misconduct of 
which he had determined the appellant to have been 
guilty under the terms of the Education Act. 

I wish to inform you that I have given careful 
consideration to all of the available information 
and that it is my opinion that you have engaged in 
improper conduct in the course of your employ- 
ment. Despite requests from your superiors that 
you examine carefully your teaching style and 
student management procedures, it is clear that 
you have continued to teach in a way that is 
unacceptable to this Department. It is not the 
expectation of this Department, parents, or the 
community, that children experience tension as 
the result of a classroom teacher's behaviour, on a 
regular and ongoing basis. Nor will the Education 
Department tolerate harassment of other staff 
members and conduct that indicates a lack of 
forthrightness when considering absence from 
duty or use of school materials. It is my view that all 
of the above factors when taken as a whole 
constitute misconduct within the terms of 7C of the 
Education Act to the extent that I believe you are no 
longer a fit and proper person to hold office as a 
teacher... 

The Director in such letter also advised that a 
consideration of "the whole of the appellant's file" led 
him to believe that "the above behaviour could not be 
explained as a temporary aberration", referred to 
comments of the Government School Teachers' 
Tribunal in 1977 as to the appellant's behaviour, and 
then set out his own belief "from the results of the 
present inquiry" that the appellant had not shown 
integrity when dealing with children, parents or staff 
members and that his behaviour was not "acceptable". 
He stated thatthe Minister had instructed him to advise 
that he agreed with the recommendation for dismissal 
and that "you are therefore hereby advised that your 
employment with the Department will terminate as of 
Friday, 12 September 1986". That letter did not state as a 
fact that the Minister had ordered in writing that the 
appellant be dismissed which is essential under section 
7C(13) for the order to take effect, but in accordance 
with the presumption of regularity I assume such order 
to have been duly made. There being no suggestion to 
the contrary I also assume that the appellant had been 
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informed of "the nature of the alleged misconduct" and 
had been given an opportunity of furnishing an 
explanation [section 7C(4)] for the purpose of the 
inquiry conducted by the Director-General under 
section 7C(3), and that the Director-General had deter- 
mined that he was guilty of misconduct pursuant to 
section 7C(12) and had made a report and recom- 
mendation that he be dismissed. 

The appeal authorised by section 78(l)(b)(iii) of the 
Act is not one against the finding of misconduct but 
only against the punishment imposed therefor i.e. in 
this case the punishment of dismissal. If successful it 
will result in that punishment being removed but will 
not affect the finding of misconduct. Neither the 
Education Act nor the Act authorise any appeal against 
a determination by the Director-General of misconduct 
on the part of a teacher and if misconduct is not such 
within the meaning of the Education Act then the 
appropriate remedy is not to be found in an appeal 
under the provisions of the Act. 

Having been dismissed pursuant to such order of the 
Minister the appellant appealed against that 
punishment to the Tribunal, the grounds being very 
generally expressed and alleging a breach of the rules of 
natural justice, improper exercise of the power 
conferred by the Act, an absence of evidence to "justify 
the decision", the taking into account of irrelevant 
considerations, failure to consider relevant matters, and 
misdirection as to the fact, — no particulars being given. 
By letter dated 19 August 1988 he sought a hearing 
before the Tribunal for "directions and orders pursuant 
to regulation 41" such being a regulation within Part 
VIII of the Industrial Relations Commission 
Regulations. Part VIII is headed "Government School 
Teachers' Tribunal" and comprises regulations 32-42 
inclusive, regulation 41 providing: 

The Chairman shall give all such directions and 
do all things as he deems necessary and expedient to 
give effect to the intention of the Act and to these 
regulations. 

It is said that regulation 39 is also relevant to these 
proceedings. It provides: 

An application required by these regulations to be 
made in Chambers shall be made before the Chair- 
man and be determined by him. 

It seems that consequent upon such letter an 
appointment was made for the appellant to attend before, 
the Chairman of the Tribunal (the Chairman) in his 
Chambers on 2 September 1988 when the appellant then 
requested that orders be made — 

1. that within 14 days the parties give mutual 
discovery on oath and inspection of docu- 
ments; 

2. that within a further 10 days the appellant have 
leave to seek further and better particulars of the 
misconduct alleged in the decision of the 
Director-General to dismiss him; 

3. that if such further and better particulars were 
requested they be filed within 10 days of service 
(presumably of the request); 

4. that the appellant have leave to amend his 
grounds of appeal within a further 14 days; 

5. dealing with the conduct of the appeal 
hearing. 

By letter to the appellant dated 30 September 1988 the 
Chairman of the Tribunal ("the Chairman") referred to 
"our discussion'bf 2 September and "advised" — 

(a) that as the respondent had agreed to make its 
complete file available to the appellant no 
direction for discovery or inspection was 
necessary; 

(b) that as the respondent's decision to dismiss the 
appellant was based on the material in that file 
"pursuant to the procedure prescribed in 
section 7C of the Education Act 1928" he 
considered "that there is no scope for the 
respondent to provide further and better 
particulars as sought by the appellant"; 

(c) that the appellant could have such leave to 
amend within 14 days; and 

(d) an outline of the procedures to be adopted on the 
hearing of the appeal which inter alia required 
the appellant to commence and develop his 
grounds of appeal "by submissions directed to 
the processes as taken pursuant to section 7C 
of the Education Act and the findings therein, 
and then by evidence from the appellant, 
primarily endeavour to refute the findings 
made in those processes". 

It is from the "advice" so given under paragraph (b) 
that the appellant appealed to the Full Bench, his 
notice of appeal describing itself as "an appeal against 
the decision constituted by Commissioner G.J. Martin 
constituting the Chairman of the Government School 
Teachers' Tribunal given on the 27th day of September 
1988". In its context the advice so given is properly seen 
as a decision. In short the grounds of appeal alleged his 
entitlement to know the "alleged misconduct" upon 
which the respondent relied in dismissing him and 
upon which the respondent will rely in resisting the 
appellant's appeal against such dismissal", and that the 
absence of particulars thereof was prejudicial to the 
successful exercise of his right of appeal, such absence 
consequently depriving him of natural justice. That 
appeal was rejected by the Full Bench on the ground 
that it lacked jurisdiction to entertain the same. Its 
reasons for denying jurisdiction, in brief, were that it 
found there to be no right of appeal to the Full Bench 
from a decision of the Tribunal on an appeal by a 
teacher against his dismissal; that although appeals lie 
to the Full Bench from a decision of the Commission, 
neither the Tribunal nor its Chairman sitting alone is 
the "Commission", and the mere fact that the Chair- 
man was also a Commissioner did not constitute him 
"the Commission" for the purpose of the decision of 
which complaint is made. It is from that decision of the 
Full Bench that the appellant appeals to this Court. 

The Tribunal is a "constituent authority" established 
under Division 1 of Part IIA of the Industrial Relations 
Act which Part embraces section 73A—SOB inclusive. 
By section 74(1) it is declared to be "established, within 
and as part of the Commission". It comprises a 
Chairman appointed by the Chief Commissioner from 
the other Commissioners and two members, one 
nominated by the Minister for Education and one 
nominated by the State School Teachers' Union, each of 
whom are appointed by the Governor. By section 73A 
"Tribunal" is defined to mean "The Commission 
constituted by the Government School Teachers' 
Tribunal established under this division". Section 74(3) 
provides that wherever the Chairman is of the opinion 
that an organisation other than the School Teachers' 
Union has a sufficient interest in the matter to be heard 
and dealt with by the Tribunal, the Tribunal shall be 
constituted by the Chairman sitting alone. No other 
provision is made in the Act, at least in any express 
terms, for the Tribunal to be constituted by the 
Chairman sitting alone. In fact section 80A(3) 
provides:— 

Subject to section 74(3) the jurisdiction of the 
Tribunal shall be exercised by all the members 
sitting together and when the members are divided 
in opinion on a question, the question shall be 
decided according to the decision of the majority of 
the members. 
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These provisions clearly express the intention of the 
legislature as to how the jurisdiction of the Tribunal 
shall be exercised. 

I have already referred to and set out in general terms 
the jurisdiction conferred by the Act on the Tribunal. It 
is divided into two discrete areas, the first, by virtue of 
section 78(l)(a), being to inquire into and deal with 
industrial matters and matters which go to the 
conditions of a teachers's service, and the second by 
virtue of section 78(l)(b) being to hear and determine 
appeals by teachers in respect of the matters specified 
therein. 

It is of interest that the jurisdiction to hear appeals 
against punishment is limited by the terms of the 
section to those against "punishment for alleged 
misconduct" and not proven misconduct. This must be 
read in the light of the Director-General's obligation to 
make a determination in respect of the misconduct 
alleged and to find actual misconduct [see Education 
Act 7C(12)] before punishment can be imposed. 

Section SOB of that Act provides: 
(1) Subject to this Division, the provisions of 

Division 2 of Part II that apply to and in relation to 
the exercise of the jurisdiction under this Act of the 
Commission constituted by a Commissioner shall 
apply, with such modifications as are prescribed 
and such other modifications as may be necessary 
or appropriate, to the exercise by the Tribunal of its 
jurisdiction under this Act. 

(2) For the purposes of subsection (1) — 
(a) section 31(l)(c) shall apply as if sub- 

paragraphs (i) and (ii) were deleted and the 
following subparagraphs were substi- 
tuted— 

"(i) the proceedings are in respect of an 
appeal under section 78(l)(b)(iii)"; 
and 

(b) section 49 shall not apply to a decision of the 
Tribunal on an appeal under section 
78(l)(b). 

Section 31(l)(c) and section 49 each fall within 
Division 2 of Part II referred to in section 80B(i). The 
deletion and substitution of provisions in section 
31(l)(c) provided for by section 80B(2)(a) allows legal 
representation of a party in proceedings "in respect of' 
an appeal by a teacher against punishment for alleged 
misconduct. Section 49 provides for appeals to the Full 
Bench of the Commission from any decision of the 
Commission constituted by a Commissioner and the 
effect of section 80B(2)(b) is to provide that there is no 
appeal to the Full Bench against a decision of the 
Tribunal on an appeal against recommendations, 
decisions, punishments or dismissals for inefficiency 
the subject of section 78(1 )(b). Section 80B(2)(b) 
demonstrates the clear intention of the legislature that 
decisions on matters dealt with under section 78(l)(a) 
(in general terms industrial matters) should be the 
subject of appeal to the Full Bench but that matters the 
subject of section 78(l)(b) are to be dealt with within the 
Department and, where the Act so provides, as in the 
present case, by the Minister; and that appeals in 
respect thereof are to be dealt with only by the Tribunal. 
There is nothing in the Act in my opinion to lead to any 
contrary conclusion. 

The appellant's case is that in refusing the order for 
particulars sought, the Chairman was acting or sitting 
as the Commission constituted by a Commissioner, this 
being so because the Tribunal is established "within 
and as part of the Commission" [section 74(1)] and its 
Chairman must be a Commissioner [section 74(2)]. The 
argument proceeds that pursuant to section 113 the 
members of the Commission or a majority of them may 
make regulations with respect to any of the purposes set 

out in the section which relate to any of the purposes set 
out in the section which relate to the Commission, 
which purposes include the regulation of the practice 
and procedure of the Commission and making 
provision for the effective exercise of its jurisdiction 
[section 113(c)]. The Industrial Relations Commission 
Regulations ("the regulations") are regulations so 
made. Part VIII thereof is directed to the practice and 
procedure and exercise of the jurisdiction of the 
Tribunal. Regulation 33 commences with the words 
"Except where otherwise provided by these regulations 
or otherwise directed by the Chairman..." and so make 
it clear that regulations outside Part VIII may- have 
relevance to such practice and procedure and exercise 
of jurisdiction. Regulation 38 (set out earlier herein) 
provides for determination by the Chairman of 
applications required by the regulations to be made in 
Chambers. There is no requirement under Part VIII for 
any application to be made in Chambers but regulation 
81 in Part XIII "Procedure Generally" makes provision 
for an application to be made to the Commission in 
Chambers for an order for further particulars. 
Appellant's counsel submits that regulation 41 (also set 
out above) supports his contention that the Chairman 
may act alone in Chambers. His submission in 
summary is that by reasonof section 14(2) and section 
74(1) and (2)(a) of the Act the Chairman is the 
Commission constituted by a Commissioner who, by 
reason of the authority conferred on him by regulation 
38 supported by regulation 41, has the power to make 
the order for particulars authorised by regulation 81. 

In my opinion that submission must fail. Contrary to 
the appellant's submission, the Chairman of the 
Tribunal in refusing the order sought was not the 
Commission constituted by a Commissioner. "The 
Commission" is defined by section 7 as the body 
continued and constituted under the Act under the 
name of the Western Australian Industrial Relations 
Commission. "A Commissioner" is defined to mean a 
Commissioner appointed under the Act. The "Full 
Bench" is defined to mean the Commission constituted 
by not less than three members, one of whom is the 
President [sections 7 and 15(i)]. "A member of the 
Commission" is defined to mean the President or a 
Commissioner and includes the President or a 
Commissioner when "performing the functions of a 
constituent authority or of a member of a constituent 
authority". The Tribunal is a constituent authority 
(section 7). The Chairman is a "member" of the 
Commission when performing his duties as a member 
of the Tribunal (see definition "members of the 
Commission"). Save as provided for by section 74(3) 
(not relevant to these proceedings) the jurisdiction of 
the Tribunal shall be exercised by all of its members 
sitting together [section 80A(3)]. Section 14(2) provides 
that "A Commissioner sitting or acting alone constitutes 
the Commission and, except as otherwise provided for 
in the Act, he has and may exercise while so sitting or 
acting, all the powers and jurisdiction of the 
Commisison" (emphasis added). Leaving aside the 
application of section 74(3), whilst the Chairman is 
sitting or acting in the exercise of the jurisdiction of the 
Tribunal he is not sitting or acting alone, but with the 
other members thereof, and consequently, whilst still a 
member of the Commission, is not and cannnot be the 
Commission constituted by a Commissioner. Further, 
section 16(l)(a) provides for the powers and duties of 
the Chief Commissioner which include the power to 
assign a Commissioner to sit or act alone as the 
Commission "notwithstanding that that Commission- 
er is for the time being appointed as or to a constituent 
authority". In my opinion this provision distinguishes 
between a Commissioner sitting or acting as the 
Commission and a Commissioner as an appointee to a 
constituent authority acting in the exercise of the 



jurisdiction conferred on that authority, and makes it 
clear that merely because he is a member of a 
constituent authority he has not the authority to sit or 
act alone as a Commissioner. Further, section 74 
properly interpreted does not lead to the conclusion 
that the Chairman as such is or may be the Commission 
constituted by a Commissioner. It is the Tribunal that is 
established by section 74, a body consisting of three 
members which body is part of the Commission. That 
the Chairman must be a Commissioner is a matter of 
qualification for appointment only and does not go to 
the jurisdiction of the Tribunal. If it is desired by the 
Chief Commissioner that he have the powers of the 
Commission whilst sitting or acting alone then it is for 
the Chief Commissioner to assign him to so act or sit 
(section 16), but in such case he is exercising "all the 
powers and jurisdiction of the Commission", which are 
the powers and jurisdiction conferred on the 
Commission established by section 8. That 
Commission is a Commission comprising the 
President, Chief Commissioner and other 
Commissioners, exercising the jurisdiction conferred 
on it (sections 23,24) and not the jurisdiction conferred 
by section 78 on the Tribunal comprising a 
Commissioner as Chairman and two others. In 
exercising the jurisdiction conferred on the Tribunal, 
the Chairman, save as provided for by section 74(3), 
does not and may not sit alone and is not a 
Commissioner sitting alone. Save for the exception 
created by section 74(3) it is the Tribunal comprising 
three appointees and only that Tribunal which may 
exercise the jurisdiction conferred by section 78 which 
is the only jurisdiction it has. Section SOB does not 
extend its jurisdiction but merely makes applicable 
certain other provisions in Division 2 of Part II of the 
Act to the exercise by it of its jurisdiction and 
consequently in the exercise of its jurisdiction it may 
exercise the powers conferred by section 27 and so order 
particulars [section 27(o)]. There is however nothing in 
Division 2 of Part II of the Act which creates any 
exception to the demand of section 80A(3) that, save for 
the cases contemplated by section 74(3), "the 
jur isdiction of the Tribunal shall be exercised by all the 
members sitting together". The appellant's submission 
if correct, would lead to the conclusion that the 
Tribunal, being part of the Commission, may be 
constituted by the Chairman acting or sitting as a 
Commissioner. This is contrary not only to the 
provisions of section 80A(3), but also section 73A which 
defines Tribunal' to mean "the Commission 
constituted by the Government School Teachers' 
Tribunal established under this Division". Further, if 
the Chairman acting alone were the Commission 
constituted by a Commissioner, the jurisdiction of the 
Tribunal would thereby be increased beyond that 
conferred by section 8 which, in my opinion, is clearly 
not the intention of the legislation. There is no room 
within the provisions of Division 1 ofPartllAofthe Act 
read alone or in the context of the Act as a whole, or 
otherwise in the Act, for a conclusion that the Chairman 
when acting as such may sit or act as the Commission 
constituted by a Commissioner with power to exercise 
all the powers and jurisdiction of the Commission or all 
the powers and jurisdiction of the Tribunal. I am also of 
the view that there is no room within the Act to infer any 
power in the Chairman to alone exercise any part of the 
jurisdiction of the Tribunal save as is provided for 
section 74(3). 

In support of his submission that the Chairman 
could act alone to make the order sought the appellant 
relies on regulations 39,41 and 81 to which I have earlier 
referred. Resort to the regulations to confer jurisdiction 
denied by the Act is not permissible. The application 
made by the appellant to the Chairman for an order for 
further and better particulars was one calling for a 

"finding" as defined by the Act, (i.e. relevantly, a ruling 
made in the course of proceedings), which finding is 
also a "decision" as defined by the Act. It involved an 
exercise of the jurisdiction of the Tribunal conferred by 
section 78. It was not merely an application dealing with 
a matter of practice and procedure or a matter providing 
merely for the effective exercise of its jurisdiction. It 
involved the making of a decision in the exercise of that 
jurisdiction and so was subject to the provisions of 
section 80A(3). Further, the regulations relied on by the 
applicant purport to be made under the provisions of 
section 113 by the Commission, and so for "purposes 
that relate to the Commission". Section 80A(4) provides 
that "to the extent to which it is not prescribed the 
Tribunal may regulate its own procedure". In my view 
this, at least arguably, suggests that, to the extent that the 
Act does not prescribe its procedure, the Tribunal may 
make its own regulations and is not subject to the 
regulation making power of the Commission under 
section 113. However, assuming without deciding that 
in the absence of any other prescription the 
Commission can make regulations for the purposes of 
the Tribunal, the regulation making power relied on 
[section 113(c)] is limited to "the practice and procedure 
of the Commission and providing for the effective 
exercise of its jurisdiction" and in my view cannot 
authorise any interference with or writing down of the 
express provisions of section 80A(3). Any decision of 
the Tribunal in exercise of its jurisdiction other than 
one which falls under section 74(3), must be made 
pursuant to section 80A(3) and not by the Chairman 
alone, and no regulation relating to the practice or 
procedure of the Commission or the effective exercise of 
its jurisdiction, whether made under section 113(c) or 
section 80A(4), can affect that requirement. 

For the above reasons I am satisfied that the 
Chairman of the Tribunal was acting without 
jurisdiction in purporting to make and in entertaining 
applications to make orders in the interlocutory 
proceedings which gave rise to the appeal to the Full 
Bench and to this Court; further that he was not then 
sitting or acting as the Commission constituted by a 
Commissioner and that the Full Bench was correct in 
finding that it had no jurisdiction to entertain the 
appeal to it. I would dismiss the appeal and it is not 
necessary to consider whether or not the Chairman's 
decision to refuse the order sought was "a decision on 
an appeal" for the purposes of section 80B(2)(b). 

Although it is not relevant to this appeal I do have 
some concern as to the circumstances of the appellant's 
dismissal. Under section 7C of the Education Act the 
teacher is informed of the nature of the alleged 
misconduct. There is no complaint that the information 
presumably then given to him was inadequate either for 
the purposes of "furnishing an explanation in relation 
thereto" or at all. We are not told whether in fact the 
appellant furnished any explanation or whether he 
disputed that the information provided disclosed 
misconduct. Presumably he has no complaint in that 
regard. 

It is not required that the Director-General's inquiry 
be formal. He conducted his inquiry and formed the 
opinion that the appellant was guilty of misconduct and 
it seems, duly submitted a report with his 
recommendation for dismissal to the Minister. On that 
information the Minister is authorised to order 
dismissal. There is no statutory direction to the Director 
to disclose to the teacher particulars of the misconduct 
found by him, which might or might not embrace all of 
that alleged. However bearing in mind that a right of 
appeal exists against any punishment for alleged 
misconduct [section 78(l)(b)(iii)], the appellant is 
clearly entitled to be informed of the misconduct found 
against him. That misconduct properly should be 
identified by giving particulars thereof which clearly 
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relate them to the relevant provision or provisions of 
section 7C(2) of the Education Act which defines what 
conduct constitutes misconduct for the purposes of the 
Act and so dismissal. It is impossible to ascertain from 
the Director-General's letter under what provision or 
provisions of section 7(c)(2) the misconduct found falls, 
or indeed what that misconduct was, and the particulars 
given therein leave open the question whether there was 
misconduct within the meaning of section 7C(2). 
Unless the conduct found to be established by the 
Director-General is misconduct as defined in section 
7C(2) it is not conduct which attracts punishment and 
so cannot justify dismissal, and in my opinion the 
appellant is entitled to be told not only what was the 
specific misconduct found but under what 
subparagraph of section 7C it is said to fall. Should such 
particulars be not given he might well be entitled to take 
some other action for relief. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 3 of 1989. 

IN the matter of an appeal against the decision of the 
Full Bench of the Western Australian Industrial 
Relations Commission dated 17 April 1989 in Matter 
No. 1394 of 1988. 

Between Basil Milentis, Appellant 
and 

The Honourable Minister for Education. Respondent. 
Before: Mr JUSTICE BRINSDEN (Presiding Judge) 

Mr JUSTICE KENNEDY 
Mr JUSTICE FRANKLYN. 

Thursday, 7 September 1989. 

Order. 
HAVING heard Mr LA. Jackson of Counsel for the 
Appellant and Mr A.L. Drake-Brockman of Counsel 
for the Respondent in the appeal herein from the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission given on 17 April 
1989 in Matter No. 1394 of 1988, the Court doth hereby 
order the appeal be dismissed. 

J. CARRIGG, 
Clerk to the Court. 

FULL BENCH — 

Proceedings for Enforcement 
of Act — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84A 

The Registrar 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. 666 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT, P.J. SHARKEY ESQ 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER S.A. KENNEDY. 
8th day of September 1989. 

Application made in course of enforcement 
proceedings — submission made by respondent 
that Full Bench had no power to hear enforcement 
application — enforcement proceedings 
commenced after cessation of industrial dispute — 
-espondent submitted enforcement only possible 
.vhile dispute afoot — enforcement in section 84A 
relates to the imposition of penalties etc. — no 
provision that section 84A relates only to current 
industrial dispute — jurisdiction exists for Full 
Bench to deal with matter — application 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. Mr Momber who appeared for the 
respondent made a submission at the commencement 
of the hearing in this matter that the Full Bench had no 
power to deal with the application. There was reference 
in the submission to the direction of the Commission at 
first instance (constituted by a single Commissioner), 
pursuant to section 93(l)(a) of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to as "the 
Act") to the Registrar to make application under section 
84A(l)(b) to enforce what was described there as a 
declaration made on 21 April 1989 in PSA C11 of 1989 
and the subject of a report by the Registrar dated 25 
April 1989. The declaration appears in the form of a 
direction dated 21 April 1989 and was made under 
section 44 of the Act. The effect of the direction was that 
members (or alleged members) of the respondent union 
were directed to return to work and remain at work. We 
do not refer here to all the directions. Its officials were 
directed to take all such steps as may be necessary to 
ensure that each employee resume work etc. It was sub- 
mitted by Mr Momber that the function of the Full 
Bench in these proceedings is to compel a party in an 
industrial dispute to follow the directions given by a 
Commissioner and that this involved a dynamic 
situation. Thus, it was the situation that there ought to 
be an industrial dispute and one party to it is not 
following a direction of the Commissioner and thus 
prolonging the dispute before jurisdiction exists in the 
Full Bench under section 84A. 

Thus, it was submitted that the complaint in this 
matter having issued on 5 May 1989 well after the 
dispute was resolved by the members returning to work 
on 25 April 1989, the Registrar was thus asking the Full 
Bench to enforce a direction which was no longer in 
operation, firstly because the industrial dispute had 
resolved itself and the members had returned to work, 
and secondly because the members were back at work 
and the agreement had been reached as a result 
implicitly of the sanction by the Commission of that 
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resolution of the dispute. Thus, effectively there was no 
order directing anyone to return to work because they 
had already returned. Thus, it was also implicit in that, 
that the Commission had withdrawn its directions. 
Further, therefore, the Commission had no jurisdiction 
to deal with the matter. 

It was submitted, as we understood the submission, 
that the conciliation process provided for in section 
84A(4), contained a provision directing the Court to 
bring about the conciliation or a settlement of an 
industrial dispute which was currently taking place, 
and as at the time of our hearing the application there 
was no dispute. 

Mr Overman who appeared for the Registrar in the 
matter accepted that the facts underpinning those 
submissions could easily be put before the Commission 
and were not in dispute. He submitted that there was no 
power under any other section, with the possible 
exception of section 73, to deal with this type of matter. 
The order, the subject of the application, was a section 
44 order he informed us. There is no time limit upon 
section 84A proceedings it was subr d. 

In the end, we decided that we di. .ve jurisdiction 
and power in the matter, subject to any further sub- 
missions which might be made in the course of the 
proceedings, and we did so because the word "enforce- 
ment" as used in section 84A does not mean "enforcing" 
an order. The word is, in fact, if that meaning is attached 
to it, a misnomer. The word "enforcement" in the sense 
of proceedings imposing a penalty for a breach of an 
award or order has existed in federal legislation and in 
this statute for some time. It has never to our knowledge 
conferred the jurisdiction or power to make orders or 
give directions to ensure compliance with an order or 
direction. It is used in connection with a not dissimilar 
process for the "enforcement" of awards or orders 
before the Industrial Magistrate pursuant to section 83 
of the Act. 

If one looks at the mechanism of section 84A. it has 
nothing to do with "enforcement" in the sense of 
ordering obedience or compliance with a provision, 
nrdet, direction, etc of the Commission. What the 
section does is to provide that once a contravention or 
failure to comply is proven, the Full Bench has power to 
impose penalties, subject to a requirement to conciliate 
before the matter goes to that stage. The section also 
provides the whole of the mechanism, commencing 
with an application, for the procedure to occur. 

Section 84A(4) confirms this opinion because it says 
"before proceeding to a hearing of the application", the 
Full Bench "shall invite the parties to the application to 
confer with it". The conciliation process therefore 
relates to the "application" and the "application" is, 
according to section 84A(1), an "application" in the 
prescribed manner to the Full Bench for the enforce- 
ment of that provision, order, direction, declaration or 
section, and the "application" referred to in section 
84A(4) is made under subsection (1) and heard under 
subsection (5) of section 84A. There is no provision that 
the matter be dealt with during the currency of a dispute 
01* that the application can relate only to such a matter 
as a current dispute. The plain words of the section do 
not indicate that. They patently provide something 
totally different, There is no tittle limit upon wheri tft? 
proceedings can occur. The section simply permits 
named persons or classes of persons to make 
application for "enforcement". What "enforcement" is, 
is what the Full Bench is empowered to do under 
section 84A(5), following what first occurs under 
section 84A(4). Indeed, section 84A not only deals with 
section 44 or section 32 matters, but also contravention 
of sections which may have practically, or at all, nothing 
to do with an industrial dispute (e.g. section 66 orders or 
directions). There is no prohibition in the section upon 
the Full Bench dealing with contravention of an order 

or declaration or direction merely because the dispute 
in the course of which the order or direction was made 
has settled. The section does not contain any such 
prohibition expressed or implied. 

Thus, there is power and jurisdiction to deal with the 
matter, notwithstanding that the order which was not 
complied with is not part of a current dispute. The plain 
words of the section demonstrate that that is so. We so 
declare. 

Order accordingly. 
Appearances: Mr G.M. Overman (of Counsel) for the 

applicant. 
Mr P.R. Member (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84A 

The Registrar 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. 666 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT, P.J. SHARKEY ESQ 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER S.A KENNEDY. 
9th day of June 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 9th day of June 1989 and having heard Mr 
G.M. Overman (of Counsel) on behalf of the applicant 
and Mr P.R. Momber (of Counsel) on behalf of the 
respondent and having heard an application 
concerning the Full Bench's jurisdiction in the matter 
by Mr Momber on behalf of the respondent and the Full 
Bench having passed judgment on the matter on the 9th 
day of June 1989 wherein it unanimously dismissed the 
application and undertook to give reasons therefor, it is 
this day, the 9th day of June 1989 ordered that the 
respondent's application be dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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FULL BENCH — 

Unions — Application for 
Industrial Association — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 54. 

The Real Estate Employers' Federation of 
Western Australia (Inc). 

No. 14 of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
COMMISSIONER G.J. MARTIN 

COMMISSIONER G.L. FIELDING. 
15th day of September 1989. 

Application for registration of employer organisation 
— real estate industry — application not 
authorised in accordance with rules of applicant — 
members not adequately informed of intention to 
apply — members not adequately informed of 
proposed rules — members not adequately 
informed about right to object — members 
employers in one real estate franchise group — 
registration would not promote goodwill in 
industry — danger of overlapping eligibility for 
membership — application dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an application by a society 
known as "The Real Estate Employers' Federation of 
Western Australia (Inc)" ("the Federation") to register 
as an organisation of employers in accordance with the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). The application was made on 3 
January 1989 and advertised at 69 WAIG 2277. 

Applications for registration of an unregistered 
organistion consisting of two or more employers are 
made under section 54 of the Act. The employers must 
establish that in the aggregate throughout the six 
months immediately preceding the date of application 
of registration they employed on an average, taken per 
month, not less than 200 employees, and that they are 
associating for the purpose of protecting or furthering 
the interests of those employees. 

Such an organisation in terms of section 54(1) "may 
be registered by authority of the Full Bench". Even if 
such an unregistered organisation does not comply 
with subsection (l)(a) of section 54, it may be registered 
by authority of the Full Bench if the Full Bench is 
satisfied that there is good reason, consistent with the 
objects prescribed in section 6 of the Act, to permit 
registration. 

Of course, whether such an organisation is registered 
or not is a discretionary matter(see section 3 and section 
56 of the InterpretationAct 1984), and the discretion 
must be exercised within the framework and according 
to the objects of the Act. Those objects include:— 

(a) to promote goodwill in industry; 

(e) to encourage the formation of representative 
organisations of employers and employees 
and their registration under this Act and to 
discourage, so far as practicable, overlapping 
of eligibility for membership of such 
organizations; 

(f) to encourage the democratic control of organ- 
izations so registered and the full participa- 
tion by members of such an organization in 
the affairs of the organization. 

Those statutory provisions which have to be 
complied with in relation to an application such as this 
includes section 55(1), (2), (3) and (4). In addition, by 
virtue of section 55(5), the Full Bench is required by the 
use of the word "shall" to refuse an application by an 
organisation under this section if a registered 
organisation whose rules relating to membership 
enable it to enrol as a member some or all of the persons 
eligible, pursuant to the rules of the first mentioned 
organisation, to be members of the first mentioned 
organisation unless the Full Bench is satisfied that 
there is good reason, consistent with the objects 
prescribed in section 6, to permit registration. 

Further sections to be complied with are section 
56(1), section 56A, section 57 and section 59. 

The Federation was said to have been formed and 
incorporated in July 1988. Currently, all of its members 
are franchisees of a real estate franchise group, namely 
Nationwide Realty Roy Weston, who are employers. 

The objects of the Federation as included in rule 2 of 
its rules are:— 

To act as an organisation of or union of 
employers or entrepreneurs in the real estate, land 
developing, project building and allied professions 
(hereinafter called "the professions") which 
conducts business in connection with: 

2.1.1 the sale of land either unimproved or 
improved or 

2.1.2 the sale of buildings including home units 
(irrespective of the form of title) or 

2.1.3 the arranging for or on behalf of a Real 
Estate Agent for the erection of buildings 
for or on behalf of any other person or 

2.1.4 the sale or brokerage of businesses of any 
kind by a business agent, subagent, 
auctioneer or stock and station agent or 

2.1.5 project building whether or not the sale of 
1 and either unimproved or improved is part 
of the transaction or 

2.1.6 the development of real property either 
improved or unimproved or 

2.1.7 real estate counselling and appraising or 
2.1.8 the promotion, support and action 

necessary to establish sound educational 
facilities for the profession or 

2.1.9 any other business associated directly or 
incidentally with all or any of the 
aforementioned undertakings. 

The applicant wished to delete reference to the words 
"or entrepreneurs" and the words "and allied 
professions (hereinafter called "the professions")" 
fromthe rules as filed. 

It is, however, fair to say that, except for those 
provisions which we specifically identify, the statutory 
provisions to which we refer above, which were required 
to be complied with, were complied with and we are so 
satisfied. 

It was submitted to us that, although the application 
was made by Roy Weston franchisees, it had always 
been the intention that other real estate employers or 
employer groups would be invited to become members. 
However, as at the date of the application, none were 
members, nor was any evidence called that any wished 
to become members. Thus, as we find, the applicant 
consists solely of franchisees of the Nationwide Realty 
Roy Weston group of whom we were informed there are 
some 45, and that they have over the six months 
immediately preceding the application had about 450 
employees. 

In addition, eligible members would, on the evidence, 
include real estate agents who would be subject to the 
Real Estate and Business Agents Act and land 
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developers and project builders who would also "need 
to comply with the provisions of the Real Estate and 
Business Agents Act". This meant that such members 
would need to employ licensed directors to comply with 
the provisions of the Act and would need to comply with 
the provisions of that Act in relation to the running of 
their businesses and activities we were told. 

Mr Raiter. who appeared in this matter for the 
applicant, submitted that there might need to be an 
amendment to the rules to make provision for it to be 
compulsory for the Registrar to conduct the 
organisation's election (were it registered) or for a secret 
ballot provision to be inserted in the rules on that 
basis. 

At a meeting held on 15 December 1988, members of 
the Federation resolved that the subject application be 
made. The notice for that meeting was dated 13 
December 1988. 

The statement of how the notice of meeting was 
disseminated has the effect that it was sent by post to 
each member of the Real Estate Employers' Federation 
of Western Australia (Inc) pursuant to rule 70 of the 
Constitution Rules of the Federation to the address 
supplied by the member to the Federation, by 
addressing, pre-paying and posting a letter containing 
the notice. Also a notice of meeting was handed to each 
member at the extraordinary general meeting of 15 
December 1988. 

The minutes of the meeting (Exhibit 3) reveal that the 
Chairman and six other persons were present and the 
meeting resolved:— 

To approve the application for registration as an 
employer organisation. 

To notify all members that they may objection 
(sic) to the making of the application or to the Rules 
by forwarding a written objection to the 
Registrar. 

To inform Godfrey Virtue & Co, solicitors for the 
Federation, to make the application to the 
Registrar in the required form. 

The rules which were filed in this matter and. in 
particular, rule 13.2 prescribes that:— 

The President or any four members of the 
Committee may whenever he or they think fit and 
shall on the requisition of any 10 ordinary 
members of the Federation, forthwith proceed to 
convene an extraordinary general meeting of the 
Federation and in the case of such requisition the 
following provisions shall have effect: 
13.2.1 Requisition must state the object of the 

meeting and must be signed by the 
requisitionists and deposited at the 
registered office of the Federation. 

13.2.2 If the Committee do not proceed to cause a 
meeting to be held within 21 days from the 
date of the requisition being so deposited, 
the requisitionists or a majority of them 
may themselves convene the meeting. 

13.2.3 Any meeting convened under these 
clauses by the requisitionists shall be 
convened by giving not less than 14 days' 
notice at least (exclusive of the day on 
which the notice is served or deemed to be 
served but inclusive of the day for which 
notice is given) to members specifying the 
place, the day and the hour of meeting, the 
object of the meeting and the general 
nature of the business which it is intended 
should be brought before it. 

The meeting concerned was not at any time described 
as a general meeting. There is no evidence that it was 
called in the manner prescribed by rule 13. Indeed, it is 
doubtful whether it was, in fact, a meeting of the 
Federation at all. 

There was evidence in this matter from Brian John 
Newman, the President of the applicant Federation, 
which has had two meetings since its inception, the first 
being on 15 December 1988 and the next in July 1989. 
Mr Newman said in evidence that a total of some 36 
franchisees/employers were in attendance at the 
meeting and they signed membership forms, they were 
given an agenda or notice of the meeting every month, 
which was a meeting of their franchisees which they 
hold every month. The matter of the application 
appeared as one of the agenda items. There was no 14 
days' notice of the special meeting given (see rule 13.2.3). 
There was, however, a consent to short notice tendered 
(Exhibit 5), purporting to bear the signature of all the 
members of the applicant organisation. Exhibit 5 is not 
dated, somewhat significantly. 

Rule 24.1 prescribes for the forwarding of notices by 
post at a member's registered office, or to the address, if 
any, within the State supplied to him by the 
Federation. 

It is also clear (see page 29 of the transcript) that 
persons who were not in fact members of the 
organisation purported to participate in the meeting of 
15 December 1988. 

I n addition, it seems to us that the resolution to notify 
members of the method of making the application and 
right to make objection thereto was not carried out. 
Indeed, there is no evidence of the proposed rules 
having been brought to the attention of members. That 
is a notable and fatal omission. 

In addition, we are left with some uncertainty as to 
how many members were present at the extraordinary 
general meeting, given that only seven were recorded in 
the minutes as being present. Further, we are left with an 
impression on Mr Newman's evidence that the meeting 
was so inextricably bound up with the regular meeting 
of franchisees conducted for that purpose as to be 
inseparable. Indeed it involved, as we find, people who 
were not members. Thus, for those reasons, we are 
unable to find on the balance of probabilities that the 
application was authorised in accordance with the rules 
of the organisation. 

In addition, reasonable steps were not taken, at least 
on the evidence, to adequately inform the members of 
the intention to apply the proposed rules of the 
organisation, and their right to object to the Registrar 
[see section 54(lXa) and (b)]. 

Indeed, having regard to the structure of the 
organisation, we cannot be satisfied on the evidence 
and, in particular, for the reasons set out above, that 
members have been afforded a reasonable opportunity 
to make an objection. We should emphasise that the 
onus lies upon the applicant to satisfy us of all matters 
of which we are required to be satisfied. 

Further, section 54(l)(b) confers upon the Full Bench 
a discretion to authorise registration or not. The 
discretion must be exercised within the framework of 
the Act and its objects. 

We should also emphasise that section 55(4) requires 
us to refuse an application by an organisation for 
registration unless we are satisfied that all the 
provisions of that section are complied with. 

We are, for those reasons which we have set out above, 
not satisfied on the balance of probabilities that:— 

(1) The application has been authorised in 
accordance with the rules of the organisation. 

(2) Reasonable steps have been taken to 
adequately inform the members — 

(a) of the intention of the organisation to apply 
for registration; 

(b) of the proposed rules of the organisation; 
and 
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(c) that the members or any of them may object 
to the making of the application, or to those 
rules, or any of them by forwarding a letter 
to the Registrar. 

We have regard to the structure of the organisation in 
that context and to the vital fact that there is no evidence 
that the rules were distributed to the members as well as 
the other omissions set out above. 

Further, we are not, even were we satisfied as to all the 
matters in relation to which we are required to be 
satisfied (and we are not), disposed to authorise 
registration of the applicant organisation. 

This is an organisation which consists of franchisees 
who are employers in one body. It does represent real 
estate agent employers. Registering one such body for 
one group of employers is not directed to promoting 
goodwill in this industry, or. at least, we are not satisfied 
on what is before us that it would. 

Indeed, the danger is that once one employer has an 
award, other employers in one firm, association, 
franchise or organisation would seek registration as 
separate organisations of employers, and at worst, a 
number of awards could be sought in erne industry. 

In addition, the inherent danger of overlapping for 
eligibility of membership is manifest [contrary to 
section 6(e)]. 

For those reasons, we are not satisfied as to the 
requirements. We therefore exercise our discretion not 
to authorise the registration of the applicant. 

The application will be dismissed and an order will 
issue accordingly. 

Order accordingly. 
Appearances: Mr A. Raiter (of Counsel) for the 

applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 54. 

The Real Estate Employers' Federation of 
Western Australia (Inc). 

No. 14 of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
COMMISSIONER G.J. MARTIN 

COMMISSIONER G.L. FIELDING. 
15th day of September 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 29th day of August 1989 and having heard 
Mr A. Raiter (of Counsel) on behalf of the Applicant, 
and the Full Bench having reserved judgment on the 
matter and judgment being delivered on the 15th day of 
September 1989 wherein it unanimously dismissed the 
application and gave reasons therefor, it is this day, the 
15th day of September 1989 ordered that the application 
be dismissed. 

By the Full Bench, 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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COMMISSION IN COURT 
SESSION — 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Western Australian Government 

Railways Commission 
with 

Minister for Labour, intervener. 
No. CR1385 of 1988. 

COMMISSION IN COURT SESSION: 
SENIOR COMMISSIONER G.G. HALL I WELL 

COMMISSIONER S.A. KENNEDY 
COMMISSIONER C.B. PARKS. 

29th day of September 1989. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

The Amalgamated Metal Workers and Shipwrights 
Union of Western Australia (hereinafter the union) 
seeks an order that Clause 44. — Wages of the Railway 
Employees' Award No. 18 of 1969 be varied to provide 
for the following and with such variations to have a term 
of 12 months. 

First that the rates applying to the classification 
"Boilermaker in Charge of Marking Off Table" [Item 
72(d)] should be increased to reflect what the union 
claims is a significant net addition in work value since 
1979. Second, that the rates applying to Inspector [Item 
88(a), (b) and (c)] should be increased to reflect what the 
union claims is a significant net addition in work value 
since 1978. Third, that a classification, NCC CN 
Programmer/Operator, be inserted into the Award with 
rates being struck having regard for the Order in Matter 
No. 508 of 1987 and the position of Mechanical 
Tradesperson Special Class and such classification to 
be in lieu of the current Item 72(c). 

The Western Australian Government Railways 
Commission (hereinafter Westrail) opposes the 
issuance of any such order on the following grounds: 
that there has been no or no significant addition to work 
value pursuant to work performed as claimed; that the 
application so far as insertion of the classification and 
rate for NCC CN Programmer/Operator is concerned 
should not be considered or dealt with in isolation from 
other considerations which occur as a result of the 
Structural Efficiency Principle; and that in any event 
the claim is contrary to the relevant Wage Fixing 
Principles, these being as enunciated by the 
Commission in Court Session in Matter No. 730 of 1988 
(68 WAIG 2412). 

This matter was originally listed before a single 
Commissioner. At that time Westrail raised a question 
ofjurisdiction. The parties were heard on that question 
and there was a decision that the Commission as then 
constituted had jurisdiction. Reasons for that decision 
were issued (69 WAIG 1729). However, for reasons other 
than and quite distinct from those advanced by 
Westrail, this matter was reallocated to a Commission 
in Court Session in accordance with the Act. 

When the matter proceeded leave was granted to the 
Hon Minister for Labour to intervene. The grounds on 
which that intervention was sought were limited to the 
third leg of the union's claim and went to questions 
about the implications of it for the application of the 
Structural Efficiency Principle and the likelihood of 
flow ons. 



The question of the claim for a rate to be struck for a 
classification of NCC CN programmer/operator is 
dealt with first. According to the union, as a 
consequence of the Order of the Commission which 
issued in Matter No. 508 of 1987 which issued in 
November 1987 various changes to the Railway 
Employees Award No. 18 of 1969 resulted. Among these 
was a resetting of the classification of Boilermaker 
(Programmer/Operator) profile cutting machine as 
Item 73(c) of Clause 44. — Wages of the award and an 
amendment to Clause 31. — Special Rates and 
Provisions of the award to provide for a new allowance 
of $3.10 per day for tradesmen engaged in 
programming, setting and operating computer/ 
numerically controlled machinery or equipment in the 
Midland Workshops and who were also required to 
edit, adjust change or vary the content of existing 
programmes and certify the quality of the product 
produced. 

The union argues that when these changes, which 
were by consent, were made, it was acknowledged that 
the union would pursue a higher rate for the 
classification when wage movements federally were 
consolidated. Effectively what the union seeks is an 
adjustmentof the wage rate to equate with that applying 
to electrician special class and the wage rate expected to 
apply to the classification mechanical tradesperson 
special class. It was contended that the adjustment is 
warranted to bring the fabrication stream into line with 
the electrical and mechanical streams and that the 
claimed wage rate is warranted on the grounds of the 
skill and responsibility involved in the position and, in 
the particular instance, the occupant's experience. As to 
fiow-on the Commission in Court Session was told that 
only One employee in Westrail carried out the work in 
question and that the actual wage increase sought, after 
allowance for existing payments, was not significant. 
Evidence was given by Bryce William Mason as to the 
duties involved for the NC programme operator profile 
machine, the training involved and his sole role. 

It is clear from Westrail's submissions on this part of 
the claim that while it denies that the work value is as 
significant as the union would have it, it considers that 
as a consequence of a restructuring exercise in that area 
and applied to the relevant award, an adjustment to the 
rate applying to the work in question may occur but it 
opposed a unilateral consideration in lieu. 

After due consideration we have concluded that 
considerable weight must be placed on the prospect of 
restructuring in the railway industry pursuant to the 
Wage Fixing Principles and the undesirability of a 
piecemeal approach to such restructuring. However, we 
make clear that had the union demonstrated that in 
accordance with the work value principle the requisite 
increase in skills and responsibility had taken place 
then we would have been bound to consider that fact on 
its merits. As it is, it is clear that the result in 1987 as a 
consequence of No. 508 of 1987 does not reflect any 
agreed value for the work done. However we are not 
satisfied that the union has established the grounds on 
which it seeks this variation. It may be that as a 
consequence of an application of the Structural 
Efficiency Principle the particular work will be subject 
to some re-assessment, but at this stage that is in the 
hands of the parties. This claim presently before the 
Commission in Court Session will be dismissed. 

The claims as to the classifications of boilermaker in 
charge of the marking off table and inspector are 
advanced on work value grounds though it may be said 
that much of the disputation over this appears to have 
its basis in the consequences of variations wrought by 
No. 508 of 1987 so far as the application of the disability 
has payments changed. 

The relevant Wage Fixing Principles for the purposes 
of this matter include Work Value Changes (68 WAIG 
2412 at 2416-7). Part (a) of this Principle is of prime 
importance in this matter. It is as follows— 

Changes in work value may arise from changes 
in the nature of the work, skill and responsibility 
required or the conditions under which the work is 
performed. Changes in work by themselves may 
not lead to a change in wage rates. The strict test for 
an alteration in wage rates is that the change in the 
nature of work should constitute such a significant 
net addition to work requirements as to warrant the 
creation of a new classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and the 
altered rates may be applied only to employees 
whose work has changed in accordance with this 
Principle. 

However, rather than create a new classification 
it may be more appropriate in the circumstances of 
a particular case to fix a new rate for an existing 
classification or to provide for an allowance which 
is payable in addition to the existing rate for the 
classification. In such cases the same strict test 
must be applied. 

Part (c) of the Principle sets 1 January 1978 as the limit 
so far as retrospective evaluation is concerned. 

Evidence as to the duties involved in the position of 
boilermaker in charge of the marking off table was 
given by Robert John Holman who was appointed to 
the position on 17 November 1988 after acting in the 
position since 10 August 1988. It appears that the 
position had been not filled for some time prior to that 
date. Mr Holman's evidence established that the 
position of boilermaker in charge of marking off table 
had not changed sufficiently as to warrant a work value 
adjustment. The evidence of the production foreman, 
fabrication, Michael Ball, who was called by Westrail, 
reinforces this view. 

Further the evidence of the shop inspector, Rowland 
Kay who was called by the union did not establish a 
work value case. This too was reinforced by the witness 
for Westrail, Vernon Cooper. The evidence effectively is 
that there had been little change to the work in question 
other than the reading off a computer screen. 

It may be that any reorganisation resulting from 
restructuring alters the respective situations. But the 
case for work value adjustments sought by this 
application has not been established. The matter will be 
finalised by an order for dismissal. 

Appearances: Mr J. Sharp-Collett appeared on 
behalf of the applicant. 

Mr A Hassell appeared on behalf of the 
respondent. 

Mr G. Blyth appeared on behalf of the Minister for 
Labour. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Western Australian Government 
Railways Commission 

with 
Minister for Labour, intervener. 

No. CR1385 of 1988. 
COMMISSION IN COURT SESSION: 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER S.A. KENNEDY 

COMMISSIONER C.B. PARKS. 
29th day of September 1989. 

Order. 
WHEREAS having heard Mr J. Sharp-Collett on behalf 
of the applicant; Mr A. Hassell on behalf of the 
respondent and MrG. Blyth on behalf of the Minister 
for Labour; now therefore, pursuant to the powers 
conferred by the Industrial Relations Act 1979 the 
Commission in Court Session does hereby order- 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

PRESIDENT — 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49(11). 

EPT-Fochi Joint Venture 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. 1931 of 1989. 
BEFORE THE PRESIDENT. 

P. J. SHARKEY Esq. 
14th day of September 1989. 

Application to cancel stay order — applicant does not 
wish to proceed with appeal — notice of 
discontinuance not applicable to appeals —appeal 
has to be heard and dismissed by consent — 
application dismissed. 

Reasons for Decision. 
THE PRESIDENT: This was an application by the 
appellant in Appeal No. 215 of 1988 for cancellation of 
Order No. 229 of 1988. 

The application sets out the background to the matter 
as follows. 

The parties to this application were also parties to 
Application No. CR85 of 1988 which was the subject of 
a decision of the Commission dated 18 February 
1988. 

That decision was the subject of Appeal No. 215 of 
1988 by the present applicant and a stay order was also 
granted (No. 229 of 1988) by His Honour, the President, 
D.J. O'Dea. 

On 21 June 1989, by letter to the Commission and 
Notice of Discontinuance filed in accordance with 
Regulation 75 of the Act the appellant sought to 
withdraw the Notice of Appeal. 

It was asserted that the purpose of this application 
was to seek the cancellation of the Stay Order No. 229 of 
1988 so as to allow payments to be made in accordance 
with the original order of the Commission in CR85 of 
1988 and thus finalise all issues in relation to the 
matter. 

The stay order of O'Dea P. dated 17 March 1988 
ordered, inter alia, as follows: 

The operation of the decision of the Commission 
given on the 18th day of February 1988 in Matter 
No. CR85 of 1988 be stayed pending the hearing 
and determination of Appeal No. 215 of 1988; 

That, of course, is the decision appealed against. 
Section 49( 11) of the Industrial Relations Act 1979 (as 

amended) ("the Act") under which the order was made 
provides as follows:— 

At any time after an appeal to the Full Bench has 
been instituted under this section a person who has 
a sufficient interest may apply to the Commission 
for an order that the operation of the decision 
appealed against be stayed, wholly or in part, 
pending the hearing and determination of the 
appeal. 

One question arises whether I can entertain this 
application. I might arguably be functus officio since I 
did not hear the matter and the application would be 
made functus officio. However, I do not need to decide 
the point. 

I refer to the Notice of Discontinuance of appeal 
which was filed in the matter on 21 June 1989. That was 
filed under Regulation 75 of the Industrial Relations 
Commission Regulations. That regulation is not 
applicable to an appeal. There is no provision in the 
regulations for an appeal to be discontinued, only for an 
application. The matter would have to be heard by the 
Full Bench and dismissed by consent. That would then 
solve the question of what happens to the order since 
the appeal would then be heard and determined as 
section 49(11) envisages, having regard to the fact that 
the only provision for the manner in which an appeal 
can be disposed of is contained in section 49(5). 

I suggest that the matter therefore be listed before the 
Full Bench and there be presented a consent order for 
dismissal of the appeal signed by or on behalf of both 
the parties. The stay order will then expire. Although it 
is not necessary to my determination of this matter. 

I should add that were it possible to discontinue the 
appeal, the order for a stay would then, in my opinion, 
have expired with the termination of the appeal for 
proceedings. 

I must therefore, regrettably, dismiss the 
application. 

Order accordingly. 
Appearances: Mr M.R. Crofts for the applicant. 
Mr F. Logan for the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49(11). 

EPT-Fochi Joint Venture 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. 1931 of 1989. 
BEFORE THE PRESIDENT. 

P.J. SHARKEY Esq. 
15th day of September 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 6th day of September 1989 and having heard Mr 
M.R. Crofts on behalf of the Applicant and Mr F. Logan 
on behalf of the Respondent, and the applicant having 
made an application for the order in Matter 229 of 1988 
to be cancelled, and having reserved judgment on the 
matter and judgment being delivered on the 14th day of 
September 1989 wherein I found that the application 
should be dismissed and gave reasons therefore, it is 
this day, the Nth day of September 1989ordered thatthe 
application be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT — UNIONS — 
Matters dealt with under 

section 66 — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Thomas James Brown and Allison Mary Brown 
and 

J. Bateman (President), J. Hutchinson and 
O. Mansfield (Senior Officers) and the Executive of 
the State School Teachers Union of WA (Inc.) and 

the State School Teachers Union of WA(Inc) 
No. 2000 of 1989. 

BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 
21st day of August 1989. 

Application for dismissal pursuant to section 27(l)(a) 
— matter part heard — application proper brought 
pursuant to section 66 — Report by General 
Secretary of union and related resolutions of union 
Executive subject of applicants' complaint — 
resolutions relating to report rescinded — report to 
be presented to Conference — applicant candidate 
for union elections — report critical of applicants 
— affects applicant's chance of success in election 
— applicants submitted breach of union rules by 
union Executive — not trivial issue — application 
pursuant to section 27(l)(a) dismissed. 

Reasons for Decision upon Application under Section 
27(1). 

THE PRESIDENT: This was an application (in the 
course of the applicants' case by Ms Giles (of Counsel) 
who appeared for the respondent) that 1 dismiss the 

application brought in this matter pursuant to my 
powers under section 27(l)(a) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred 
to as "the Act"). The application proper was one under 
section 66 of the Act. 

Section 27(l)(a) provides:— 
(1) Except as otherwise provided in this Act the 

Commission may, in relation to any matter before 
it— 
(a) at any stage of the proceedings dismiss the 

matter or any part thereof or refrain from 
further hearing or determining the matter or 
part if it is satisfied— 

(i) that the matter or part thereof is 
trivial; 

(ii) that further proceedings are not 
necessary or desirable in the public 
interest; 

(iii) that the person who referred the matter 
to the Commission does not have a 
sufficient interest in the matter; or 

(iv) that for any other reason the matter or 
part should be dismissed or the hearing 
thereof discontinued, as the case may 
be; 

It is fair to say that this application as particularised 
turns a great deal upon Exhibit 2 (pages 66-71), which, 
in fact, represents a record of the proceedings of the 
meeting of the Executive of the respondent union ("the 
Executive") on 21 July 1989. 

At page 71 (op. cit.) there appears the last page of a 
report by the General Secretary, Mr O.B. Mansfield to 
the Executive, "Re: Action of Mr T. Brown dated 
20.7.1989". 

The report is a report upon a previous application by 
Mr T. Brown in this Commission under section 66 and, 
critical of Mr Brown and alleged acts of his. both inside 
and outside the Commission, some not alleged to be 
connected with that previous application. 

At page 71 of the report the following appears. It is 
useful if I quote it in full:— 

His comments that "there are no grounds for 
teachers to be considered a special case under the 
present wage fixing guidelines" and "teachers will 
be dragged through this futile confrontation" are 
likely to undermine the union's campaign. Mr 
Brown's public criticism of the membership- 
endorsed campaign must be treated as mis- 
conduct within the meaning of the union's rules. 

Conference delegates must determine the 
sanctions to apply to members who publicly and 
actively work to undermine the union. 
Recommendation: 
1. That the report be received. 
2. That Mr T. Brown be reprimanded for his 

action in the Industrial Commission for 
seeking and then withdrawing his application 
for alleged breach of rules by the union, 
resulting in an inordinate amount of union 
resources being expended on this case. 

3. That Mr T. Brown be called on by this 
Conference to provide reasons why he should 
not be fined, suspended and/or expelled from 
the union under Rule 8 — Misconduct for his 
public utterances which undermine the 
union's salary campaign. 

At the meeting of the Executive of 21 July 1989, it was 
resolved as follows:— 

1. That recommendation 1 of the report be 
endorsed. 

2. That recommendation 2 of the report be 
endorsed. 
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3. That consideration of recommendation 3 of 
the report be deferred until such time as 
Executive has considered the response 
included in E.704. 

4. That recommendation 3 of the report be 
placed on 28 July 1989, Executive agenda. 

5. That this be placed on the 1989 Conference 
Agenda, subject to recommendation 3 on the 
notice paper being endorsed by 28 July 1989. 

It was in respect of those resolutions that Mr Brown 
complained, making application for relief under 
section 66 of the Act. That is the matter currently before 
me. 

Exhibit 3A consists of the Minutes of the Executive 
Meeting of 28 July 1989 and, on that date, the following 
resolutions were passed:— 

1. That recommendation 2 of the report be 
amended to read: 

That MrT. Brown be reprimanded for his 
action in lodging, persisting with and then 
withdrawing his claim in the Industrial 
Relations Commission alleging a breach of 
the union rules, in that he did so: 

(a) Whilst refusing to use appropriate 
internal channel of clarification and/ 
or grievance settlement. 

(b) Whilst fully aware of the inordinate 
costs to the union resulting from the 
application of union resources to 
respond to his claim. 

2. That T. and A. Brown's response to E.704 be 
received. 

3. That recommendation 3 of the report be 
endorsed. 

4. That Mrs A. Brown be included in 
recommendation 3 of the reports. 

On 18 August 1989, which, of course, was in the course 
of the applicants' opening statement in their case, Ms 
Giles sought to tender and in fact did tender by consent 
Exhibit 38 (which were the Minutes of the meeting of 
the Executive Committee of 17 August 1989) and made 
the application which I now decide. 

Resolution 807 passed at that meeting reads as 
follows:— 

That in the light of the advice received from the 
union's solicitors that suggests that 
recommendations 2 and 3 of the report to 
Conference, as amended, are invalid as they exceed 
the authority vested in Executive as per rule 8, these 
recommendations be removed from the report 
being presented at Conference. 

Firstly, let me say that resolution number 807 does 
not directly or expressly rescind those resolutions about 
which Mr and Mrs Brown complained, by their 
application. It may, of course, do so by implication. 

Ms Giles submitted to me that resolution 807 was 
intended to achieve that end. It does purport to delete 
recommendations 2 and 3 from Mr Mansfield's report 
so that the sole recommendation left would be "That the 
report be received". The recommendation that Mr and 
Mrs Brown be reprimanded and that they be called on 
by the Conference to provide reasons why they should 
not be fined etc., are no longer to be placed before the 
Conference, on the basis of resolution 807. 

It was. therefore, submitted by Ms Giles that, as there 
was a duty in the General Secretary to obey instructions 
to place matters before Conference and, that despite the 
critical nature of the report, it was not the function of 
this Commission to prevent persons within a union 
"getting stuck into each other", for the sake of freedom 
of speech within a union. It was, therefore, a proper 
matter for discretion to be exercised to dismiss the 

application. In particular, it was proper because those 
proposed disciplinary measures aimed at Mr and Mrs 
Brown were no longer contained in the report, and, 
implicitly no longer endorsed. Mr Brown submitted 
that the report was part of an election campaign against 
him since he was a candidate for office in the union. He 
also submitted that the report itself was merely an 
attempt in another form to bring the applicants before 
Conference to be disciplined, a submission more 
strongly expressed by his co-applicant, Mrs Brown. Mr 
Brown further submitted that there were matters 
pertaining to section 66(2)(e) and (f) which were 
required to be dealt with as well. The reference to 
section 66(2)(e) and (f) related to irregularity in elections 
for office in the union which Mr Brown was taking part 
in. Argument occurred over these matters. 

There seems to be no authoritative decision as to what 
conditions the exercise of discretion under section 
27(1 )(a), except for those specific prescriptions in 
section 27(l)(a)(i) and (iv), and I would make no 
exhaustive reference to principles which might apply. 
Each matter would very much depend on its facts and 
the circumstances surrounding it. Suffice it to say that 
some principles which might assist in this matter would 
be as follows:— 

(1) The likelihood of the applicant establishing a 
case according to the onus which prevails [see 
Dornan and Harken v. SSTUWA No. 668 of 
1989 (unreported) at page 15], 

(2) The triviality or otherwise of the matter or part 
of it. 

(3) The need within the principles expressed in 
Park v. WA Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial 
Union 63 WAIG 2231 for the tribunal to 
exercise its discretion in any event. 

(4) Matters of public interest and whether further 
proceedings are desirable or not. 

(5) Whether the matter has been resolved between 
the parties or whether there is a determinable 
issue or issues still remaining. 

(6) Whether the matter properly, by 
consideration of the merits of section 26 
requirements, should be continued. 

(7) Any other relevant considerations. 

In this case, apart from other relevant considerations, 
the words which I have quoted above from the General 
Secretary's report, as it is currently proposed by the 
resolution of the Executive to go to Conference is 
arguably (and I put it no higher at this stage of the-case), 
a charge of misconduct against Mr Brown followed by 
an invitation to Conference Delegates to determine the 
sanctions to apply to him. The words are really quite un- 
equivocal. 

That, on the face of it, would be a resolution in breach 
of rule 8(a) of the rules of the union which 
provides:— 

Any member of the union who in the opinion of 
the Executive is guilty of unprofessional conduct or 
of conduct derogatory to the honour of the Union 
may be fined, suspended, expelled or otherwise 
dealt with as Executive deems fit. Such decision 
shall be final subject to appeal to Conference. Any 
member of the union who disobeys a directive of 
Conference or Executive is guilty of misconduct. 

It would seem to me that that rule subject to any 
further argument or submissions expressly 
provides:— 

(1) For the Executive to deal with an allegation of 
misconduct. 

(2) For there to be a right to appeal to 
Conference. 

A71931-2 
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(3) That no other body has the right to deal with 
matters of misconduct. 

Thus, at this stage, there is no triviality, there is a 
determinable issue to try; there is thus far an arguable 
case and the matter has not been resolved between the 
parties. The Mansfield report, as it appears on the face 
of it, (and subject to further argument and to any 
evidence to be adduced by the applicants), at this stage, 
provides sufficient indication that the Executive is 
attempting to commence a disciplinary procedure in 
breach of the rule which governs that procedure thus 
the applicants' application ought to be determined and 
not dismissed as at present. I make no judgment on the 
final merit of their application. lam merely considering 
whether there is any ground or grounds or any sufficient 
ground or grounds for the exercise of my discretion 
under section 27. There are none at present. 

Further, as to Mr Brown's allegations of breaches of 
other rules, including rule 29. it is too early in the exposi- 
tion of his case for me to rule on that aspect, because to 
do so without being seized of the facts and of his 
arguments, at least in an opening fashion, might 
deprive him of the opportunity of being properly heard. 
There is no sufficient ground to exercise my discretion 
to dismiss on that basis either. 

In relation to the balance of the matter, the grounds of 
complaint are all but removed. Therefore, in relation to 
those grounds of his application, namely those grounds 
which complain that the senior officers and the 
Executive having acted ultra vires with regard to mis- 
conduct and disciplinary powers, subject to my receiv- 
ing an undertaking that the Executive regards its 
endorsement of those resolutions as being rescinded. I 
say that because those items have been deleted from the 
Mansfield Report on legal advice and the applicants are 
not threatened by them, at least, directly. 

I will issue an order accordingly. I have the power 
under section 27(l)(a) at any stage of the proceedings to 
dismiss the matter or any part, or refrain from hearing 
the matter or any part. 

I will issue a Minute of Proposed Order. 
Order accordingly. 

Appearances: MrT.J, Brown and Mrs A.M. Brown on 
their own behalves. 

Ms P. Giles (of Counsel) on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Thomas James Brown and Allison Mary Brown 
and 

J. Bateman (President), J. Hutchinson and 
O. Mansfield (Senior Officers) and the Executive of 
the State School Teachers Union of WA (Inc.) and 

the State School Teachers Union of WA (Inc) 
No. 2000 of 1989. 

BEFORE THE PRESIDENT, PJ. SHARKEY ESQ. 
21st day of August 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 18th day of August 1989 and I having heard MrT.J. 
Brown on his own behalf as applicant and Mrs A.M. 
Brown on her own behalf as applicant and Ms P. Giles 
(of Counsel) on behalf of the respondents, and having 
heard an application by the respondents for matter No. 
2000 of 1989 to be dismissed pursuant to section 27(l)(a) 

of the Industrial Relations Act 1979, and having passed 
judgment on the matter on the 18th day of August 1989 
wherein I dismissed the application and undertook to 
give reasons therefor, it is this day, the 21 st day of August 
1989, ordered that:— 

(1) The application pursuant to section 27( 1 )(a) of 
the Industrial Relations Act 1979 be dismissed 
insofar as it relates to recommendations 2 and 
3 set out in the Mansfield Report (Exhibit 2, 
pages 66-71) herein, in the event that I am 
within 48 hours of the date hereof assured by 
Counsel for the union that resolutions of the 
Executive Nos. 706 (2 and 4) and 748 (2,3 and 
4) of the 21st day of July 1989 regarded by the 
Executive as rescinded are in fact rescinded. 

(2) That pursuant to that order I will hear the 
parties as to what particulars of Mr Brown's 
application, if any, should be struck out. 

(3) That otherwise the matter should proceed and 
the balance of the respondents' application be 
dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Thomas James Brown and Allison Mary Brown 
and 

J. Bateman (President), J. Hutchinson and 
O. Mansfield (Senior Officers) and the Executive of 
the State School Teachers Union of WA (Inc.), Ms C. 

Hayward, Mr N. Davis, Ms J. Andrews, Mr H. 
Rosser. Ms S. Rodway, Ms T. Grimshaw, Ms J. 

Lynch, Mr R. Pollard, Ms E. Watson, Mr R. Pratt, Mr 
P. Quinn, Ms P. Piepenbroek, Mr B. Lindberg, Mr E. 

Harken. Mr M. Jackson, Ms B. Dornan, Mr M. 
Farrell and the State School Teachers Union of WA 

(Inc.) 
No. 2000 of 1989. 

BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 
7th day of September 1989. 

Application pursuant to section 66 — complaint by 
applicants in relation to a proposed conference 
report — conference report related to previous 
applications made by the applicants to the 
Commission under section 66 — report to 
Conference criticised that action — Conference 
report recommends the applicants be 
reprimanded — section 27 applications made by 
respondents — section 27 applications dismissed 
— respondents withdrew from proceedings —- 
history of disputation between parties — 
Conference report sought to discipline applicants 
outside the rules — applicants not afforded 
opportunity to answer allegations — applicants 
right of appeal denied — denial of natural justice 
— applicants candidates for union elections — 
conference report could be used to discredit 
applicants in election — unlawful use of union 
resources to discredit election candidates — 
conference report constitutes election irregularity 
— conference report in breach of rules — union 
executive by endorsing report in breach of rules — 
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union president in failing to rule conference report 
out of order in breach of rules — application 
granted. 

Reasons for Decision. 
THE PRESIDENT: These were applications by Mr 
Th'omas James Brown and Mrs Allison Mary Brown 
pursuant to section 66 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 
To gain a full understanding of what is involved in this 
matter, it is unfortunately necessary to set out at some 
length excerpts from statutes, rules, pleadings and 
documents. 

I, therefore, in this matter cannot, regrettably, follow 
the adjuration of Brooking J. in Ryan Bros Bus Service 
v. Melbourne Transit Authority (1989) ACLD 258 
(Supreme Court) (Victoria), where he said:— 

It has long been fashionable for judgments to 
begin with a stately prologue, in which the main 
actors are introduced and the background to the 
struggle is at least sketched and, more often, 
depicted in detail. The resulting dish is frequently 
garnished with lengthy citations from documents 
and even from the Statute Book. The parties listen, 
polite if somewhat restless, and no-one takes up his 
pen, until the hors d'oeuvres have been despatched 
and the main course is brought on — the actual 
reasons for decision ... 

But it is a luxury that must yield to the pressures 
of the Commercial List. And so. as in the days of 
yore, I treat those to whom these words are 
primarily addressed as knowing why and how they 
have come to court and I begin at once to determine 
the issues, comforting myself with the reflection, "It 
is a foolish thing to make a long prologue, and to be 
short in the story itself (2 Maccabees. 2:32). 

The application in its schedule alleged as 
follows:— 

1. The respondents have/are acting ultra vires the 
SSTUWA Constitution and/or are— 

(a) acting contrary and not consistent 
with the Industrial Relations Act 1979 
[section 66(2)(a)(i)] and the Common- 
wealth Conciliation and Arbitration 
Act [section 140(1 )(c)]. 

(b) acting tyranically and oppressively 
[section 66(2)(a)(ii)]. 

(c) hindering members of the SSTU from 
observing the law or/and directions 
made under the Industrial Relations 
Act 1979 [section 66(2)(a)(iii)]. 

(d) are imposing unreasonable conditions 
upon the membership of a member 
[section 66(2)(a)(iv)]. 

(e) are acting in a manner inconsistent 
with the democratic control of the 
organisation by its members [section 
66(2)(a)(v)]. 

(f) interfered with the statutory right of a 
citizen and is therefore contrary to 
law. 

2. The respondents are interpreted (sic), misusing 
and abusing rule 8 of the SSTUWA 
Constitution or/and the rule itself has allowed 
them to make and will allow them to make or/ 
and will allow the SSTUWA Conference to 
make decisions which are tyrannical and 
oppressive, impose unreasonable conditions 
upon membership, interfere with the rule of 
law allowing for freedom of expression, 
attempt to stifle criticism, acts contrary to the 
purpose and intent of the Commonwealth 

Conciliation and Arbitration Act [section 
140(l)(c)] and is contrary to the decisions of 
the Commonwealth Industrial Court. 

In addition, the applicants sought an interim order, 
the application for such being expressed in the 
following terms:— 

The respondents are acting in a way, and have 
made decisions which are contrary to the rule of 
law dealing with natural justice and a fair hearing, 
decisions which are a denial of justice per se, and 
further are prejudicial to a fair election [section 
66(2)(a)(i), (2)(e)(i) and (ii), (2)(f)(i) and (2)(f)(iii).] 

As particularised in the Further and Better 
Particulars, those matters complained of were as 
follows:— 

1. I am seeking an order from the President 
under section 66 of the Industrial Relations 
Act 1979 which will either: 

(a) declare the "Report to Conference 
(Action of Mr T. Brown)" of the SSTU 
by General Secretary O. Mansfield (20 
July 1989) a nullity and void 

or/and 
(b) declare the Executive resolutions and 

endorsements of the Mansfield Report 
(21 July 1989) including resolutions 
and amended recommendations (28 
July 1989) a nullity and void. 

2. (a) I am seeking an urgent interim order 
which will prohibit the publication and 
circulation of the Conference Agenda 
if it contains the Mansfield Report on 
T. Brown 

or 
(b) which will prohibit the inclusion of the 

Mansfield report on T. Brown in the 
1989 Conference Agenda. 

3. I seek this order on the grounds that: 
(a) there has been a denial of natural 

justice and of a fair hearing by Senior 
Officers and the Executive. 

(b) there have been breaches of rule 8(a) 
and 8(b), 18(a) and 21(a)i of the Senior 
Officers and Executive. 

(c) Senior Officers and Executive have 
acted ultra vires with regard to 
misconduct and disciplinary powers. 

(d) Senior Officers and the Executive are 
in breach of rule 8(a) since they seek to 
ask and enable Conference to act un- 
constitutionally with regard to rule 8(a) 
and 8(b) 

(e) to prohibit Conference from acting in 
breach of the Constitution and acting 
ultra vires with regard to rule 8(a) and 
8(b) 

(1) the respondents are acting tyranically 
and oppressively [section 66 2(a)(ii) 
Industrial Relations Act]. 

(g) the respondents are acting contrary to 
and in conflict with the WA Industrial 
Relations Act 66 2(a)(i) and the 
Commonwealth Conciliation and 
Arbitration Act 140(l)(c) and decisions 
of the Commonwealth Industrial 
Court 

(h) the respondents are hindering the 
applicant (a member of the SSTU) 
from observing the law or/and direc- 
tions made under the Industrial Rela- 
tions Act 1979 [section 66 2(a)(iii)] in 
that they are imposing disciplinary 



penalties for having exercised statutory 
rights under the Act in Brown v. 
Bateman (No. 297 of 1989) (un- 
reported), disciplinary penalties 
designed to discourage applicants 
seeking orders under section 66. 

(i) the respondents are imposing 
unreasonable conditions upon the 
applicant's membership of the SSTU 
[section 66 2(a)(iv)] in that their 
decisions require members to forgo 

(i) their rights under the law to free 
speech 

(ii) their statutory rights under the 
law (ie) to have recourse to the 
WA Industrial Relations 
Commission without fear of 
disciplinary action. 

(j) the respondents are acting contrary to 
law in that they are interfering with the 
Statutory Rights of a Citizen under the 
Industrial Relations Act to seek redress 
in the WA Industrial Commission 
without fear or hindrance by seeking to 
discipline the applicant who has 
exercised this right under section 66 in 
the Brown v. Bateman case (No. 297 of 
1989) 

(k) the respondents are acting in a manner 
inconsistent with the democratic 
control of the SSTU [section 66 2(a)(v)] 
in that 

(i) they are acting in a way 
prejudicial to the outcome of the 
Annual Executive election by 
publishing the Mansfield report 
in the Conference Agenda with 
its unconstitutional recom- 
mendations 

(ii) they are interfering with the 
right to appeal their decisions to 
the President of the 
Commission and thereby en- 
couraging autocratic decisions 
and tendencies in the union. 

(iii) they are endeavouring to 
muzzle free speech and stifle 
criticism of their actions and 
decisions. 

(1) the respondents are acting in a way and 
have made decisions contrary to the 
rule of law dealing with natural justice 
and have made decisions prejudicial to 
a fair election by proposing to publish 
the Mansfield Report in the 
Conference Agenda, a report which is 
one-sided, untrue, unconstitutional 
and is prejudicial to a fair election and 
constitutes a serious irregularity in the 
annual Executive election in that the 
applicant is a candidate in that election 
[section 66 2(a)i/2F(iii)]. Its publication 
would also be in conflict with 18(a) of 
the rules which require the Executive to 
control the affairs of the union in 
accordance with the Constitution. 
Publication of a negative recom- 
mendation is ultra vires or in conflict 
with the Constitution and would be in 
conflict with 18(a). 

(m) that the Mansfield Report to 
Conference constitutes a denial of 
justice and is against the Rule of Law 
per se. 

6. The major and substantive facts upon which 
this case is brought before the Commission 
are contained in the documents: 

(a) The Mansfield Report 
(b) The Executive Agenda 21 July 1989 
(c) The Executive Agenda 28 July 1989 
(d) Mr Bateman's letter to applicants, 25 

July 1989 
(e) Applicants letter of response to Mr 

Bateman, 27 July 1989 
These facts are documents and will be taken 

presumably as incontrovertible since, for the 
large part they comprise the union's own 
documents. 

Other facts and evidence will be adduced as 
the case proceeds. A list of all the documents 
which may be used will be presented to the 
respondents before the opening of the 
Directions Conference on 14 August 1989. 

Copies of each document will be given to the 
respondents as and if they are presented to the 
court. 

In the notice of answer and counter-proposal herein, 
in summary, the respondents who are a number of 
members of the Executive, and the union itself, denied 
the allegations set out in the application, and, in 
particular, deny that they have misused or abused rule 8 
of the Constitution or that they have made decisions 
which were contrary to the rule of law or contrary to 
natural justice or which prejudiced a fair election. 

In addition, they recited that the jurisdiction to make 
orders under the Commonwealth Conciliation and 
Arbitration Act 1904 (as amended) does not exist in 
relation to the State School Teachers Union of WA (Inc). 
I should add that those respondents, hereinafter named 
as electing to be so represented, were represented by Ms 
Giles (of Counsel) who applied for leave to appear. Mr 
and Mrs Brown objected to leave being granted. After 
argument I granted that leave. 

The application was made against the respondent 
union and a number of members of the Executive, they 
being Ms Colleen Hayward, Mr Neville Davis, Ms 
Joanne Andrews, Mr Howard Rosser, Ms Jacqueline 
Hutchinson, Ms Susan Rodway, Ms Trudy Grimshaw, 
Ms Josephine Lynch, Mr Robert Pollard, Mr Jeffrey 
Bateman, Ms Eleanor Watson and Mr Ross Pratt. The 
application also named as respondent the General 
Secretary, Mr Oswald Mansfield. A number of 
members of the Executive did not appear, or in the case 
of Ms Piepenbroek and Mr Farrell did not appear and 
advised that they wished to take no part in the 
proceedings. I should add that Mr Mansfield was not at 
any time a member of the Executive but was at all 
material times the General Secretary of the respondent 
union. At all material times the respondent members of 
the Executive were members of the Executive. At all 
material times the applicants were members of the 
respondent union. At all material times the respondent 
union was a registered organisation. The Executive as 
hereinafter referred to means "the Executive 
Committee of the respondent union". Reference here- 
inafter to "Conference" is a reference to the supreme 
authority of the union referred to in rule 2. 

The Mansfield Report. 
The substance of Mr and Mrs Brown's complaint in 

this matter related to a document known and herein- 
after referred to as the "Mansfield Report" or "the 
report" and a number of resolutions of the Executive. 
That document appears in one form as Exhibit 1 and is 
headed "Report to Conference" and "Action of Mr T. 
Brown (i) Industrial Commission and (ii) Letter to the 
media — salary campaign", and also appears in Exhibit 
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2 as item 706 of the minutes of the meeting of the 
Executive on 21 July 1989 (pages 65-72 inclusive of that 
exhibit). 

The report contained trenchant criticism of Mr 
Brown's application to this Commission, Brown v. 
President, SSTU No. 297 of 1989,69 WAIG 1390 and 69 
WAIG 2348 [hereinafter referred to as "Brown v.- 
Bateman and Others (No. 1)"], under section 66. That 
application was dismissed part way through Mr 
Brown's case on the basis that the undertaking between 
the Office of TAPE and the union which was the subject 
of the application under section 66 by Mr Brown had 
been resiled from by the union. The matter had thus 
been settled. The report also strongly criticised letters 
and other utterances of Mr Brown relating to the 
union's current wage campaign. 

As well as the recommendations, the following 
significant words "The Report" were included, and set 
out at pages 69, 70 and 71 of Exhibit 2 is the 
following:— 

The public utterances by MrT. Brown — Letters 
to the Editor of The West Australian and Daily News, 
Thursday, 13 July 1989 — in respect to the union's 
current salary campaign are arguably actionable 
as unprofessional conduct under Rule 8 of the 
Union's Rules. 

Rule 8. Misconduct reads: 
(a) Any member of the union who in the 

opinion of the Executive is guilty of 
unprofessional conduct or of conduct 
derogatory to the honour of the union 
may be fined, suspended, expelled or 
otherwise dealt with as Executive deems 
fit. Such decision shall be final subject to 
appeal to Conference. Any member of the 
union who disobeys a directive of 
Conference or Executive is guilty of 
misconduct. 

(b) Pending such appeal to Conference, any 
member found guilty of misconduct and 
expelled from the union shall be entitled 
to nominate for any elected position 
within the union for which elections will 
be held at the said Conference. Should 
the appeal to Conference be successful, 
the member shall be entitled to 
participate in such elections. Should the 
appeal to Conference be unsuccessful, 
then the member's name shall be 
removed from any ballot paper issued at 
that Conference. 

(c) An appeal to Conference as provided in 
subrule (a) above shall be conducted as 
follows: 

(i) A representative appointed by the 
Executive shall give reasons to 
Conference for the Executive 
decision to expel a member. 

(ii) The representative is to read the 
letter conveying the Executive 
decision of the expulsion to 
Conference. 

(iii) The appellant may respond. 
(iv) Voting on the issue to take place 

immediately following the 
completion of the requirements of 
(i), (ii), and (iii) of this subrule. 

Mr Brown's letter, appearing in The West Australian is 
reproduced for the information of delegates. 

Mr Brown's letter is then reproduced. 

After that the report reads as follows:— 
In naming himself as a member of the SSTU 

TAFE Committee, an "office" of the union within 
the meaning of the Rules, i.e. an official position, 
Mr Brown has publicly questioned the decisions of 
the 400 delegates representing 14 000 members at 
the Special Delegates' Meeeting held on 10 July 
1989. His comments that "there are no grounds for 
teachers to be considered a special case under the 
present wage fixing guidelines" and "teachers will 
be dragged through this futile confrontation" are 
likely to undermine the union's campaign. 
Mr Brown's public criticism of the membership- 
endorsed campaign must be treated as misconduct 
within the meaning of the union's rules. 

(My underlining) 
Conference delegates must determine the 

sanctions to apply to members who publicly and 
actively work to undermine the union. 

(My underlining) 
Thereafter appear the recommendations com- 

plained about. 
The report contained the following recommenda- 

tions:— 
(1) That the report be received. 
(2) That Mr T. Brown be reprimanded for his 

action in the Industrial Commission for 
seeking and then withdrawing his appliction 
for alleged breach of rules by the union, result- 
ing in an inordinate amount of union resouces 
being expended on this case. 

(3) That Mr T. Brown be called on by this 
Conference to provide reasons why he should 
not be fined, suspended and/or expelled from 
the union under rule 8. Misconduct, for his 
public utterances which undermine the 
union's salary campaign. 

At the meeting of the Executive of the union on 21 
July 1989 a number of resolutions were passed:— 

1. That recommendation 1 of the report be 
endorsed. 

2. That recommendation 2 of the report be 
endorsed. 

3. That consideration of recommendation 3 of 
the report be deferred until such time as 
Executive has considered the response 
included in E.704. 

4. That recommendation 3 of the report be 
placed on 28 July 1989, Executive agenda. 

5. That this be placed on the 1989 Conference 
Agenda, subject to recommendation 3 on the 
notice paper being endorsed by 28 July 1989. 

Exhibit 3A being the minutes of the Executive 
Committee Meeting of 28 July 1989, resulted in a 
number of other resolutions being passed by the 
Executive:— 

1. That recommendation 2 of the report be 
amended to read: 

That MrT. Brown be reprimanded for his 
action in lodging, persisting with and then 
withdrawing his claim in the Industrial 
Relations Commission alleging a breach of 
the union rules, in that he did so: 

(a) Whilst refusing to use appropriate 
internal channel of clarification 
and/or grievance settlement. 

(b) Whilst fully aware of the inordinate 
costs to the union resulting from the 
application of union resources to 
respond to his claim. 
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2. That T. and A. Brown's response to E.704 be 
received. 

3. That recommendation 3 of the report be 
endorsed. 

4. That Mrs A. Brown be included in 
recommendation 3 of the reports. 

By Exhibit 4 and 5, Mr J.R. Bateman. President of the 
union, wrote to Mr T.J. Brown and Mrs A.M. Brown on 
25 July 1989. advising that the union Executive 
considered it vital that the current salary campaign for 
teachers and lecturers in government schools and 
colleges is cohesive and seen to be cohesive in the public 
arena. In addition, Mr Bateman advised that, at its 
meeting on Friday, 21 July 1989, Exectuve was made 
aware of the publication of letters under the applicants' 
names in the public press and pointed out that a 
resolution had been endorsed:— 

That in the light of the decisions made at the 10 
July delegates' meeting and the spirit of the debate. 
Executive expresses its deep concern at the actions 
of Mr T. Brown and Mrs A. Brown in publishing, in 
the public press, letters which may be deemed to 
undermine the union's current salary campaign. 

Further, that Executive expresses its concern 
that Mr T. Brown and Mrs A. Brown have signed 
these letters as members of the union's TAFE 
Committee, giving the impression that they may be 
acting in that capacity. In the light of these 
concerns. Executive calls on Mr Brown and Mrs 
Brown to provide written explanations of their 
actions by 9.00 a.m. on 28 July 1989. 

It is noteworthy that the letter made no mention of the 
proposed punitive action against the applicants, and 
there was no evidence that this was done in any other 
way, nor was any response to those aspects invited. Thus 
the resolution, even were it valid, was not actioned by 
the President or anyone else. That was a significant and 
unfair omission. 

By Exhibit 6. Mr and Mrs Brown replied particularly 
to the accusations of the Executive, but also defending 
their position in a lengthy letter with some polemic 
qualities. 

Section 27 Applications. 
The hearing of this application commenced on 14 

August 1989. In the course of this application, some 
applications were made under section 27 for dismissal 
of the proceedings before Mr Brown had commenced 
his opening statement and before evidence was 
adduced. 

The first of those applications was dismissed for 
reasons which I advance in separate form and in the 
transcript (see pages 209-210). 

In particular, I refer to exhibit 38 which consists of the 
minutes of an Executive Committee Meeting held on 17 
August 1989. That document was tendered after two 
days of hearing of this matter on 18 August 1989. By 
resolution 807 of the Executive Committee it was 
resulved "that in the light of the advice received from the 
union's solicitors that suggests that recommendations 2 
and 3 of the report to Conference, as amended, are 
invalid as they exceed the authority vested in the 
Executive as per rule 8, these recommendations be 
removed from the report being presented to Confer- 
ence". That does not indicate whether and how long 
before these proceedings took place that that advice was 
received. 

On 21 August 1989. still in the course of Mr Brown's 
opening address, Ms Giles again applied for the matter 
to be dismissed under section 27(1) on the basis that the 
respondent union proposed to rescind the resolutions 
endorsing the forwarding of the Mansfield Report to the 
Conference. 

She also applied to adjourn the matter so that on 
Friday, 25 August 1989 an Executive Committee 
Meeting might rescind the resolutions, it being said to 
me that the numbers existed to do it. 

That was opposed by Mr Brown and if left un- 
resolved the question of what might occur was a 
concern and that the oral resurrection of the report 
might occur and that it would be used against him in 
any event. 

I declined to adjourn the matter for the reasons set out 
in the transcript hereof at pages 238-239. In particular, 
there was no guarantee that the matter would be 
remedied as proposed by a resolution of Executive and. 
indeed, I have not been informed since that it has. Thus, 
as it stood when I reserved my decision in this matter, 
the Mansfield Report had not been withdrawn, so far as 
I could be aware. 

Rules. 
The following are relevant rules and excerpts from 

relevant rules. 
Rule 2(a) provides that the objects of the union 

shall be "to watch over and protect the interests of 
its members". 

Rule 18. Powers of Executive provides:— 
(a) Subject to subrule (b) of this rule the 

Executive shall control the affairs of the 
union in accordance with this 
Constitution. 

(b) (i) Executive shall abide by and 
conform to all decisions and 
directions of Conference. 

(ii) . . . 
Rule 21. Duties of President. Senior Vice- 

President and Vice-President in subclause (a)(i) 
provides:— 

(a) President 
(i) The President shall be a full-time 

paid officer of the union, shall be 
the presiding officer of the union 
and shall also be a member, ex- 
officio, of all committees ap- 
pointed by the Executive. He/she, 
together with the Executive, shall 
be responsible for the well-being 
of the affairs of the Union. In the 
absence of the President his/her 
duties shall be performed by the 
Senior Vice-President. In the 
absence of both the President and 
the Senior Vice-President. the 
Vice-President shall perform the 
duties of the President. In the 
simultaneous absence of the 
President, the Senior Vice- 
President and the Vice-President, 
Executive may appoint a member 
to carry out the duties of the 
President. (My underlining) 

Rule 27(a)(ii) relates to the Conference and 
provides, inter alia, that the Conference shall be the 
supreme authority of the union. Decisions of the 
Conference shall be binding on all members. 

Rule 27(a)(iii) provides that the Conference shall 
be presided over by the President or in his/her 
absence by one of the Vice-Presidents. 

Rule 27(b). Powers, provides that the Conference 
shall have power to control and manage the 
business and affairs of the union subject always to 
these rules and without limiting the generality of 
this power shall have power to do various things. 
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The agenda of the Conference is referred to in 
rule 27(e) which provides:— 

(i) The Executive shall prepare for each 
Conference a business paper which shall 
be published The Journal or The Western 
Teacher not more than six weeks, and not 
less than three weeks, before the 
commencement of each Conference. 

(ii) Reports to be presented to Conference 
shall be issued with the publication con- 
taining the business paper and shall be 
made available to delegates to 
Conference. 

(iii) If a branch desires to have any matter 
included in the business paper it must 
notify the General Secretary at least seven 
weeks before the commencement of 
Conference unless the Executive decides 
otherwise. 

(iv) Items for inclusion on the business paper 
may only be submitted by the Executive, 
by the Education Committee or by any 
branch of the Union unless otherwise 
provided for in this Constitution. 

Rule 28 provides, inter alia, that the General 
Secretary shall, subject to the authority of the 
Executive have published in The Journal or The 
Western Teacher reports of Conference and 
Executive meetings. 

Rule 29(h) and (i) provides:— 
(h) In any election, no candidate shall make 

unauthorised use of any resources of the 
union for the production and/or 
distribution of electoral material; no 
candidate shall use any logo or letterhead 
of the union in electoral material; no 
senior officer or paid officer of the union 
shall use that office to endorse electoral 
material on behalf of any candidate. 

(i) Any irregularity as outlined in subrule (h) 
of this rule committed by a member in an 
election may be regarded as misconduct 
to be dealt with by the Executive pursuant 
to Rule 8. 

It is significant that the Conference which is the 
supreme governing body of the union has the power to 
control and manage the business affairs of the union 
subject always to the rules. In addition, all persons are 
bound by the rules, including members of the Execu- 
tive. Any member of the union who disobeys a lawful 
directive of Conference or Executive is guilty of mis- 
conduct. In addition, it is the duty of the Executive to 
control the affairs of the union in accordance with the 
rules. Further the President, together with the 
Executive, is required to be responsible for the well 
being of the affairs of the union (my underlining). The 
rules recite those fundamental responsibilities. 

The Background. 
The unfortunate background to the matter is that it is 

one of five applications to the President pursuant to 
section 66 heard this year. These were:— 

(1) Brown v. President, SSTU 69 WAIG 1390 and 
2348. 

(2) Sheahan and Farrell v. SSTU 69 WAIG 1395. 
(3) Sheahan v. SSTU No. 805 of 1989 (un- 

reported). 
(4) Sheahan v. SSTU No. 1895 of 1989 (un- 

reported). 

(5) Dornan and Harken v. SSTU No. 668 of 1989 
(unreported). 

In 1987 there was Dornan v. President, SSTU and 
Others 67 WAIG 1336. 

I make no comment outside any findings I have made 
in these matters except that the reality, as demonstrated 
by those applications is one of disputation. As I herein- 
after describe. I should add that that is the unfortunate 
reality and I make no finding or comment on those 
matters. 

As was explained to me in uncontroverted evidence 
in this matter, and as will be clear from those cases set 
out above, there is serious continuing disputation 
within the Executive of the union between a majority 
faction led by Mr J.R. Bateman, the President, and a 
minority faction to which Mr and Mrs Brown are 
linked. 

In addition, it is clear that there is dissatisfaction 
amongst a number of teachers or lecturers who work in 
the Technical and Further Education Division (TAFE) 
as distinct from, for example, primary or secondary 
schools. They are represented within the union by a 
Committee whose members they elect and which exists 
under rule 25, namely the TAFE Committee. That 
Committee enjoys a poor relationship, it is fair to say, 
with the Executive. The Chairman of the TAFE 
Committee is Mr Matthew Farrell. Mr Brown is, of 
course, a member of the TAFE Committee and a TAFE 
lecturer. Mrs Brown is also a TAFE lecturer and a 
member of the TAFE Committee. 

It is also fair to say that there is a great amount of dis- 
agreement between some of the members of TAFE and 
the TAFE Committee on the other hand, and the 
Executive majority on the other over proposals to 
restructure TAFE, organisationally, administratively 
and, inter alia, as to salaries (see my reference to this in 
Sheahan v. SSTU No. 1895 of 1989). There are current 
disagreements over this important matter. I make no 
comment upon or finding as to the rights or wrongs of 
that disagreement. 

As a result of those ongoing disagreements, Mr 
Brown brought an application under section 66 [Brown 
v. Bateman and Others (No. 1) {op. cit.)] which was the 
subject of a lengthy hearing before me. It related to 
allegations that the Executive had entered into an 
alleged agreement (hereinafter referred to as "the 
undertaking") with the Office of TAFE. the 
Government Department or rather sub-Department 
responsible for the administration of the Division. 

The undertaking related to the restructuring of the 
TAFE Division. Mr Brown alleged that the union and 
Executive had entered into "the undertaking" contrary 
to the rules of the union. The union and the Executive 
denied all of Mr Brown's allegations and denied that 
they acted in breach of the rules. His application was 
brought upon the authority of a significant number of 
TAFE lecturers. It sought, inter alia, that "the under- 
taking" be declared null and void. The application was 
dismissed on 8 May 1989 in the course of the 
presentation of Mr Brown's case after the union with- 
drew from the undertaking. Indeed, in civil litigation 
terms the action was settled, the cause of it having been 
removed. 

In Brown v. Bateman and Others (No. 1) {op. cit.), the 
union and those members of the Executive, including 
the President and Vice-President in this case, who 
chose to be, were represented by Counsel upon leave 
being granted by me. In so granting leave, I overruled a 
vigorous objection by Mr Brown to Counsel being per- 
mitted to appear for the union and members of the 
Executive. Most of the expense incurred by the union in 
the matter was occasioned by the costs of that legal 
representation (see Exhibits 1,2 and 18). It is quite clear 
that the union and executive did not have to seek to be 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.I.G. 

represented by Counsel and they were granted leave to 
be so represented as they were entitled to be over the 
objection of Mr Brown. 

It was immediately after the end of those proceedings 
on 8 May 1989 that the Executive forwarded a circular 
letter (Exhibit 18) to all members explaining the cost of 
Mr Brown's application and quantifying it [see 
reference to that letter in Dornan and Harken v. SSTU 
(op. cit.)]. That letter omitted to point out that Mr Brown 
had objected to Counsel acting for the union and the 
objection had been overruled and Counsel permitted to 
appear. That was also the case in this application. 

After I had refused the application for adjournment 
in this matter, Ms Giles who appeared as Counsel, 
sought leave to withdraw from the hearing on 21 August 
1989. She acknowledged that her clients were aware that 
orders might be made against them. Notwithstanding 
that they did not wish to be represented any further. She 
also acknowledged that her clients could have 
continued to have been represented by lay advocates. 
The respondents, including the union itself, an 
organisation registered under "the Act", therefore 
elected with a full awareness of the possible 
consequences to take no further part in the 
proceedings. 

The Questions for Decision. 

What then was left to be considered after Ms Giles' 
withdrawal was a set of resolutions which endorsed the 
recommendations in the Mansfield Report, a 
resolution, effectively deleting recommendations 2 and 
3 of the report, and a report which still charged Mr 
Brown with misconduct and asked that a penalty be 
imposed, and was critical of him and his application. In 
addition, there remained the original resolutions of 21 
July 1989 and 28 July 1989. unless it could be said that 
this were done by implication. There was also the 
prospect that the report would be withdrawn from 
Conference by an Executive Committee on Friday, 18 
August 1989. However, no notification has been 
received that this is the case, and the Commission can 
only deal with the matter on the evidence before it. If the 
report and the resolution surrounding it were with- 
drawn, I would have expected to be so informed. 

Of course, I heard very little argument, and nothing 
by way of evidence, in opposition to the claim of Mr and 
Mrs Brown. 

I did not have the opportunity, therefore, of hearing 
any argument or evidence presented on the final merits 
of this application, the respondents having deprived 
themselves of that opportunity. 

Essentially, peeled of irrelevant matters and 
hyperbole, the applicant's case was this. Mr Brown took 
up action under section 66 in Brown v. Bateman and 
Others (No. 1) (op. cit.). He did so on the basis of legal 
advice that "the undertaking" had been entered into in 
breach of the rules. The Mansfield Report sought to 
have him disciplined for so doing and criticised him 
and sought to have him disciplined for writing letters 
critical of the wages campaign to the press, etc. 

Further, Mr Brown who is a candidate for election to 
the Executive at the Annual Conference in October 
1989, submitted that the Mansfield Report, which 
would be circulated as part of the Conference Agenda 
before the Conference, might if I understand him, be 
used to discredit him as a candidate. 

Thus, it would constitute an electoral irregularity. 
However, one question which arose in that context is 
whether section 66(e) and (f) powers can be exercised 
before an election takes place. 

Observations. 
The onus lay upon the applicants to establish, on the 

balance of probabilities, that there had been an 
infringement of the rules on the balance of probabilities 
[see Tanner v. Darroch 29 AILR 38 per Gray J. and 
Dornan and Harken v. SSTUNo. 668of 1989 at page 15 
(unreported)]. 

Of course, it is trite to say that all the members of an 
organisation such as this are bound by the rules. It is 
also trite to say that the objects of an organisation can 
only be carried out in accordance with its rules [see Scott 
v. Jess (1984) 3 FCR 263 at 286-289 and Tannerv. Maynes 
63 ALR 197 at 206], 

The principles relating to the exercise of the power 
and discretion of the President of this Commission 
under section 66 have been set out in a number of cases 
including Dornan and Harken v. SSTU (op. cit.) and 
Sheahan v. SSTU No. 1895 of 1989 (unreported). I 
explain those principles further in the light of what I 
now say. 

In addition, the Full Court of the Federal Court in 
Scott and Others v. Jess (NSWNos. 11 and 14 of 1984) 56 
ALR 379 laid down a number of principles in relation to 
the broadly equivalent section 141 of the then 
Conciliation and Arbitration Act 1904 
(Commonwealth). These principles were also adopted 
in Darroch and Others v. Tanner 74 ALR 559. Some of 
these are relevant, and I cite them and adopt them:— 

(1) The members of a Committee of an 
organisation and officers of organisations are 
bound to exercise powers conferred on them 
by the rules of the organisation bona fide for 
the purpose for which the powers are 
conferred (and not for some ulterior motive) 
and if they fail to do so a member of an 
organisation is entitled to obtain an order 
under section 141 (1G) of the Act. 

(2) To use the. property and resources of an 
organisation or branch to support particular 
candidates at an election would be to deny the 
right of candidates who were not so supported 
to the freedom and equality in their 
candidature to which they are entitled, and 
this is so even if there is no specific rule 
prohibiting the use of funds in that way by the 
organisation or its authorities. Indeed, what 
was said at page 388 of the judgment bears 
repeating here:— 

The reference to the objects of the Act as 
set out in section 2, and the detailed 
provisions contained in the Act and the 
Conciliation and Arbitration Regulations 
relating to the election of officers within an 
organisation makes it clear that those elec- 
tions must be conducted fairly, having 
regard to the interests of all members and all 
candidates. Implicit in that concept of fair 
play is the principle that the officers exer- 
cising power within an organisation shall 
not exercise that power to authorise the use 
of the resources of the organisation to 
support or promote a candidate or a group 
of candidates orto seek to defeat a candidate 
or a group of candidates during the conduct 
of an election to offices within the 
organisation. (my underlining) 

(3) The election of officers within an organisation 
must be conducted fairly, having regard to the 
interests of all the members and all candidates 
and it is implicit in this concept of fair play 
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that the officers exercising power within the 
organisation shall not exercise that power to 
authorise the use of the resources of the 
organisation to support or promote a 
candidate or a group of candidates during the 
election or to seek to defeat a candidate or 
group of candidates. 

(4) If during the conduct of an election, officers of 
an organisation expend its resources in breach 
of this principle, orders against them may be 
made under section 141(1G) of the Act (i.e. the 
Conciliation and Arbitration Act 1904). 

(5) An election commences at least at the closing 
of nominations for the election and continues 
at least until the close of the ballot for that 
election. 

(6) It is for the officers of an organisation to 
determine what matters of interest to members 
may be the subject of information 
disseminated to members by use of the 
organisation's resources, but if publication of 
that information is not made by the officers 
bona fide for the purposes of the power 
conferred on those officers, orders under 
section 141 (1G) may be made against the 
officers, and this is so even in respect of 
information disseminated when no election is 
in progress. 

(7) It is proper, and perhaps necessary, for an 
organisation to communicate with its 
members about the affairs of the organisation 
and matters which may be of interest to 
members. 

(8) In obiter, dicta in that case, it was said a 
candidate in an election may be quite justified 
in attacking the management of an 
organisation by its officers, particularly if 
those officers or their supporters are 
competing candiates at the election, and it 
would be unfair if an attack of that kind 
entitled the opposing candidates to use the 
resources of the organisation to further their 
own interests and to derogate the interests of 
the challenging candidate; if that is to be done 
it should be at the expense of the opposing 
candidates or their supporters, not at the 
expense of the organisation. 

So far as the organisation is concerned, every 
member qualified under its rules has the right to stand 
for election to an office. To allow the resources of the 
organisation to be used in a campaign for the defeat of a 
candidate would be a denial of that fundamental right. 
It would in general terms enable the existing Executive 
in whose hands the resources of the organisation would 
be, to use those resources to defeat all opposition to or 
criticism of its will. It could result in a complete tyranny 
and a permanent denial of the democratic nature of the 
organisation, which the Act and the Regulations are 
calculated to ensure will not occur. 

There are other principles set out in that case which I 
do not expand on for the moment. That case was 
adopted in Tanner v. Maynes {op. cit.) and Darroch and 
Others v. Tanner {op. cit). I adopt those principles, but 
they are not an exhaustive set of principles. 

I should add that no question turns here upon 
whether there was a resolution of the Executive or not. 
There clearly were resolutions and they were 
complained about. I would also add that for jurisdiction 
to exist under section 66, the applicant must establish 
that the order or orders sought to be made, and thus by 
implication, that there has been or will be a matter 
necessitating an order or direction relates to the rules of 
the organisation, their observance, non-observance. 

either generally or in a particular case. The President 
may make such orders or directions as he considers 
necessary. 

There is no doubt that the orders sought relate to the 
rules etc in the words of section 66(2) on the facts [see 
Dornan and Harken v. SSTU {op. cit.)]. Whether the case 
for making a direction or order has been made out is 
another matter. 

The most basic right of members of an industrial 
organisation is their right to elect those who administer 
the organisation to which they belong. Two equally 
important rights are:— 

(1) The right to membership. 
(2) The right to ensure compliance with 

organisation rules by those obliged to perform 
those rules. 

The latter rights were enforceable under section 209 
and section 261 of the Industrial Relations Act 1988 
(Commonwealth) and before that in section 141 of the 
Conciliation and Arbitration Act 1904. 

The power to give detailed directions for the 
observance of the rules is within the President's power 
[see R. v. Joske; ex pane Shop Distributive and Allied 
Employees Association (1976) 135 CLR 194]. 

Orders are capable of being made against 
organisations as opposed to individuals and this 
problem could be met by joinder of the Committee (see 
F. Allen and Son v. BWIU and Others 1985 AILR 47). 

There are a number of principles, but not an 
exhaustive set on which the exercise of the President's 
discretion may occur, some of which I list hereunder. 
However, essentially, that discretion is to be exercised in 
line with the objects of the Act in particular, but not 
exclusively [section 6(e) and (f)]- 

(1) The President will always be careful to ensure 
that natural justice is afforded to organisation 
members and officials by organisation 
tribunals. 

(2) It is important that rules be obeyed, but 
whether the breach is substantial or trivial is a 
relevant criterion [see Park v. WA Carpenters 
and Joiners, Bricklayers and Stoneworkers 
Industrial Union 63 WAIG 2231 and Krantz v. 
Maynes (1967) 10 FLR 134]. 

(3) The Court has power to make orders remedy- 
ing past breaches of rules, provided that they 
are remediable [see Maynes v. Fowler (1970) 
AILR 257], 

The rules of natural justice will require, when a 
member or officer is charged with a breach of the rules 
and is subject to some sanction by a union tribunal, 
that, inter alia:— 

(1) He must be furnished with details of the 
allegations against him. 

(2) He must have an opportunity of answering 
those allegations. 

(3) The tribunal appointed by the organisation's 
rules must act honestly, fairly and without 
bias. 

I have also to consider what was said in Park's Case 
{op. cit). If there is a case made out here, it is clear that 
the matter is not a trivial one. 

There is, of course, power to declare the true 
interpretation of any rule [see section 66(2)(d)] and to 
inquire into any election for office and any irregularity 
[see section 66(2)(f)]. 

It is not the role of the Commission as constituted 
under section 66 to be a second union President, 
Executive or Conference, or to prevent discussion and 
disputation as such. Far from it. The role of the 
President of the Commission relates to the rules, their 
observance, non-observance etc. 
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Section 66 is based on section 141 of the Conciliation 
and Arbitration Act 1904 (Commonwealth) [see now 
section 209 and section 261 of the Industrial Relations 
Act 1988 (Commonwealth) and is in the legislative 
scheme a section directed to the well being of 
organisations registered under the Act, and their 
members within that framework. It is a section within 
the scheme of the Act directed to achieving the objects 
of the Act and to ensure that what is envisaged by 
section 6(f) can be effected. 

The powers under section 66 are wide ranging powers 
and are enforceable by proceedings under section 84A 
and also probably under section 92(3) and (4). 

Of course, in the exercise of the President's power, he 
is subject to section 26(2). 

Conclusions. 
I now turn to a consideration of the facts and the 

rules. I find on the uncontradicted evidence of the 
applicant, Allison Mary Brown, that the closing date for 
elections to the Executive was 9.00 a.m. on 21 July 1989 
before the resolutions complained about were passed. 
In any event, they were further dealt with on 28 July 
1989. 

On the authority of Scott and Others v. Jess (op. cit.), 
the resolutions, I find, were passed during an election. I 
say that because 1 find that the election on Mrs Brown's 
evidence will take place on 2,3 and 4 October 1989 when 
the Conference will be held and because nominations 
for election had closed. 

I find on a reading of the Mansfield Report as it exists 
now, on the evidence following the resolution con- 
tained in Exhibit 38, that it has from its plain words the 
following effect:— 

(1) It alleges that Mr Brown acted contrary to the 
democratic process of the union in that he 
took action in Brown v. Bateman and Others 
(No. 1) (op. cit.). and that it was an expensive 
action. The tenor of the criticism is directed to 
the fact that Mr Brown took action under 
section 66 in Brown v. Bateman and Others 
(No. 1) (op. cit.). 

(2) The report criticises Mr Brown for his writing 
to the press attacking the union's wages 
campaign. 

(3) It clearly, as it currently exists, is a document 
which commences the process of a 
disciplinary hearing because it charges, con- 
demns and calls for the imposition of 
sanctions against Mr Brown, and by the 
resolutions endorsing it, on Mrs Brown. 

(4) It is a document which the Executive has 
resolved to forward to the Conference and it is 
endorsed by resolution for that purpose. 

(5) In its present form, it represents a document 
which would raise Mr and Mrs Brown's con- 
duct for determination by Conference. It is 
quite clearly a disguised method of having 
Conference deal with an allegation of mis- 
conduct and, perhaps to penalise or otherwise 
deal with Mr and Mrs Brown in a disciplinary 
manner. I say that because whilst the specific 
recommendations in the report calling on Mr 
and Mrs Brown to be reprimanded or other- 
wise to explain why they should not be dealt 
with under rule 8, the following paragraphs 
are still contained in it. I refer to exhibit 2 
quoted supra on pages 8-9 hereof. 

The resolutions and the report combined, 
even with the exclusion of resolutions 2 and 3, 
are unequivocal proposals to invoke 
disciplinary proceedings and a call to punish 
Mr Brown and perhaps Mrs Brown. 

(6) The present situation, as I find, is that the 
Mansfield Report, with the deletion of recom- 
mendations 2 and 3 is to be forwarded to Con- 
ference, (i.e. to be placed on the agenda and 
circulated as part of the Conference papers to 
members) (see page 254 of the transcript). 

That report containing the excerpts which I 
have quoted on pages 8-9 hereof means that 
the Mansfield Report is still a document com- 
mencing disciplinary proceedings, and 
requiring and forecasting punishment. 

I have received no notification that those 
excerpts have been deleted or the report 
withdrawn by resolution of the Executive or 
otherwise, as I was advised would occur. It 
would thus appear that when I declined on 21 
August 1989 to adjourn or dismiss the applica- 
tion that the proposals mentioned by Ms Giles 
to amend or withdraw the report did not pro- 
ceed. There is no other evidence before me. In 
addition, the original resolutions passed on 21 
July 1989 as amended on 28 July 1989 have not 
been expressly rescinded. The only reduction 
in the force of the resolutions passed on the 
Mansfield Report is that effected by Exhibit 38 
where recommendations 2 and 3 of the report 
were deleted, as I have said. Recommendation 
1 remains endorsed (i.e. that the report be 
received). The resolution to have the matter 
placed on Conference Agenda remains in 
place as do others. 

(7) Thus, I find and I am satisfied that the report is 
a document prepared by the General Sec- 
retary and endorsed by the Executive, to be 
placed on the Conference Agenda circulated 
to members or some of them, and which pro- 
poses that Mr Brown and perhaps Mrs Brown 
be dealt with under rule 8 and punished by 
Conference. Indeed, rule 8 was set out in 
full. 

(8) I also find and am satisfied that before the 
resolution contained in Exhibit 38 was passed, 
Mr and Mrs Brown were not advised that 
disciplinary action was to be taken against 
them (see Exhibit 4). That in the circum- 
stances was thoroughly unsatisfactory and 
unfair. It would mean that the allegations in 
the Mansfield Report which were effectively 
charges, would be seen by the membership at 
large before Mr and Mrs Brown saw them. 

(9) In that context, I also find that there is ill- 
feeling between Mr Brown and some members 
of Executive, specifically Mr Bateman and Ms 
Hutchinson, as well as Mr Pratt, also with Mr 
Mansfield, the General Secretary. The ill- 
feeling on the evidence between Mr Bateman 
and Mr Brown and Mr Mansfield was so great 
that the resolutions, even if ultra vires, were 
contaminated by bias [see AWU v. Bowen and 
Others 77 CLR 601 and also Dornan and 
Harken v. SSTU (op. cit. )]. There is ample un- 
controverted sworn evidence to support this, 
as well as personal animosity on 20 July 1989 
between Mr Mansfield, the author of the 
report, and Mr Brown, resulting in an 
encounter with some physical overtones. 

The uncontradicted evidence is that the 
report, once it is on the Conference Agenda, 
will be circulated throughout the member- 
ship or be available to them. Mr and Mrs 
Brown are candidates for office, namely 
membership of the Executive, it was submitted 
by Mr Brown that the Mansfield Report would 
have the effect of a campaign statement 
against him. Quite clearly it would. An 
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objective reading of it reveals that it is a 
philippic against Mr Brown. I make no 
criticism of that, except that it is treated by the 
Executive as something different. 

(10) I also find, as the record reveals, that the 
section 66 matter [Brown v. Bateman and 
Others (No. 1) {op. cit.)\ was settled by 
agreement between the parties. Mr Brown's 
application was withdrawn because the 
respondent union had withdrawn from the 
undertaking which he alleged had been 
entered into, contrary to the rules. No finding 
had been made either way at that stage, Mr 
Brown's case not having been completed, and 
the respondent union and Executive 
members' case not having commenced. The 
transcript of the proceedings referred to by Mr 
Brown reveals that. 

I observe that in this case no evidence was adduced to 
contradict the evidence adduced by Mr Brown. 

I now turn to a consideration of the facts, the rules 
and whether Mr and Mrs Brown have discharged the 
onus upon them referred to supra. 

It must be borne in mind that it is the duty of the 
Conference and the Executive, between Conferences, to 
watch over and protect the interests of the members 
because they, for those implementary and 
determinative purposes, are the brains and hands of the 
union. There is an express adjuration to them to do so 
[see rule 2(a)]. There is a duty also upon Conference and 
the Executive to carry out their duties in accordance 
with the rules and to do so further in a reasonable and 
bona fide manner, as I have said. 

The Executive and the Senior Officers do not exist to 
further their own agendas. They exist to carry out their 
duties under the rules. They must comply with the rules. 
The members must also comply with the rules. 

The unequivocal duty upon the Executive and each 
member thereof of the Executive is to "control the 
affairs of the union in accordance with this 
Constitution". 

If the Executive does not do so. it is in breach of rule 
18(a) and that is a serious matter. Similarly, Conference 
itself, by rule 27(b), Powers, is given power to do certain 
things (Le. "to control and manage the business and 
affairs of the union subject always to these Rules 
and without limiting the generality of this power shall 
have power to do various things") (my underlining). 

Thus, if the Executive does, or purports to do 
anything which it is not empowered to do under the 
rules, it is acting without power and ultra vires and its act 
or purported act or acts are null and void. The same 
observation applies to the Conference. In addition, 
both must act reasonably and bona fide in carrying out 
their duties under the rules. In particular, this is 
emphasised by section 2(f) of the Act, and also it is a 
fundamental right of a member to expect this to occur, 
as I have said above. 

The meaning of rule 8 is dear from the plain words 
and given the generosity of the interpretation applic- 
able to union rules (see R. v. Aird 129 CLR 654). the 
following interpretation applies. 

Firstly, if the Executive forms the opinion that any 
member of the union is guilty of unprofessional 
conduct, or of conduct derogatory to the honour of the 
union, then that person may be fined, suspended, 
expelled or otherwise dealt with as the Executive thinks 
fit. However, that could not occur without those 
procedures ordained by natural justice for that sort of 
disciplinary hearing being adhered to scrupulously. 
That would include members of the Executive dis- 
qualifying themselves for bias, the principle of audi 
alteram pattern and all other relevant principles and 

procedures being applied and adhered to. That decision 
is not appealable except by one avenue (i.e. to 
Conference). 

Then by rule 8(b), pending that appeal, a member 
found guilty and expelled shall be entitled to nominate 
for any elected position and if the appeal is upheld, to be 
elected. 

Rule 8(c) lays down a specific procedure for the 
conduct of such appeal procedure before Conference. 

It is noteworthy that there are only two types of mis- 
conduct which can precipitate the procedure under rule 
8, firstly, "unprofessional conduct", and secondly, 
"conduct derogatory to the honour of the union". There 
is no other type of misconduct for which disciplinary 
action can be taken against a member. It is quite clear 
that the Conference has no power to deal with any 
question of misconduct under the rules, except that of 
an elected officer under rule 27(b)(ii) or as a body sitting 
in appeal from a matter of misconduct, determined by 
the Executive under rule 8(a) and strictly in accordance 
with rule 8(c). To do otherwise would involve the union 
in a breach of rule 2(a), rule 8(a) and (c) and the 
individual members of breach of the rules. 

In addition, if the Executive purports to endorse that 
sort of procedure, then it is acting ultra vires, because its 
duty under rule 8(a) is a clear one. 

In this case, the General Secretary of the union 
presented a report which made allegations of 
misconduct against Mr Brown and later Mrs Brown, 
with recommendations for action and punishment. 
Whether those allegations of power might constitute 
misconduct for the purposes of rule 8 is an arguable 
matter. I make no judgment on that. The allegations of 
misconduct were accompanied by, as I have said, a 
request to punish Mr Brown, and because of the 
resolutions passed on 21 July 1989 by Executive punish 
Mrs Brown also. I would add that it is unequivocally not 
misconduct for a person to make an application under 
section 66. 

One must take the report and resolutions as they 
appear in evidence. As they appear in evidence, the 
report which is placed before the Executive by decision 
of the Executive is then the Executive's report. It alleges 
misconduct and demands punishment. The Executive 
is. therefore, in so doing, in breach of its duty to govern 
the Executive in accordance with the rules and in 
breach of rule 8(a). 

If the Conference acted on the report, it would be 
clearly in breach of rule 27(b). There is simply no power 
in Conference to deal with disciplinary matters, except 
under rule 27(b)(vii). 

There was concern on the part of Mr Brown that if the 
document before me were withdrawn, it could still be 
implemented orally. That is not what is before me in the 
matter, but to do so would be contrary to the rules. 

I merely say this. The resolutions placing the matter 
before Conference and calling for punishment are ultra 
vires rule 8 and contrary to it. 

The Executive itself failed to carry out its duty under 
rule 8(a). If there is an allegation of misconduct, it must 
decide the matter, subject to the proper substantive and 
procedural rules governing such a hearing. 

It should have decided whether Mr Brown and Mrs 
Brown were guilty. It did not. It purported to rest that 
duty on a body which has no power to deal with the 
matter. In so doing, it purported to remove Mr and Mrs 
Brown's right of appeal by imposing jurisdiction upon 
Conference, the very body which protects individual 
member's rights by way of appeal from a decision of 
Executive under rule 8. 

The Executive acted contrary to the rules by passing 
such a resolution which it had no power to do and 
commencing a disciplinary process not authorised by 
the rules. 
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The President also failed in his duty to rule the 
motions leading to the resolutions out of order. 

I say that because to allow the motions which gave 
effect to resolutions which were plainly ultra vires, the 
President failed to act for "the well being of the affairs of 
the union" as he is required to do by rule 21. 

I now observe the following. The resolutions of 
Executive complained of and the Mansfield Report 
represent an overt attempt to circumvent the proper 
disciplinary procedures. They were and are ultra vires 
and because of the reference to them no officer with any 
knowledge of the rules could be under any illusion that 
the report consisted of a charge to punish. The 
President failed in his duty to rule the whole discussion 
and the resolutions out of order. They clearly contra- 
vened rule 8. As proceedings continued before me and I 
made rulings on submissions that I should dismiss the 
application, there were a series of concessions offered, 
one upon the other, but there was no attempt to come to 
terms with the application as a whole. 

Insofar as it is sought to punish Mr Brown for making 
an application under section 66, where expenditure on 
Counsel arose at the instance of the respondent and 
which was, in effect, dismissed following an agreement 
to settle, and where the union and those members of the 
Executive represented by Counsel made no application 
that Mr Brown pay their costs as they could have done. 
The resolutions revealed were not reached bona fide let 
alone intra vires. 

1 should observe, at least in this instance, that it is a 
breach of the Executive's duty under rule 2(a) and rale 
18 to conduct the affairs of the union. The resolutions 
were also clearly on Mr Brown for action under section 
66 and to discipline him for having made such an 
application. The Mansfield Report and various 
correspondence exhibited supports that. 

As to the allegation of misconduct in relation to the 
wages case against Mr Brown and Mrs Brown, I make 
no comment as to the merits. I confine my remarks to 
the procedures and the resolutions in that context. 

In addition, I should say this. Any attempt to raise the 
matter of Mr and Mrs Brown's activities before 
Conference so that it took on the appearance of 
disciplinary proceedings resulting in any caution, 
reprimand or motion which might be seen as a criticism 
of or penalty upon Mr and Mrs Brown for misconduct, 
would be contrary to the rules and null and void, and 
the person presiding at Conference would fail in his/her 
duty in allowing such a procedure to commence or 
continue. 

In addition, I now turn to Mr Brown's application for 
remedies under section 66(e) and (f). The fact of the 
matter is this. The Mansfield Report, on the evidence, 
would be circulated to members before the elections 
commenced. On the authority of Scott and Others v. Jess 
(op. cit.), the election has now commenced. The 
document itself reflects severely on at least one 
candidate for election to office in the union. It is a 
document which should not be used as it was intended 
to be. Since it is not being legitimately published, it 
would have the effect of a campaign statement endorsed 
by the Executive and produced and circulated through 
union resources and authorised by the main governing 
body of the union (apart from Conference). Thus, it 
would constitute an irregularity in the election [on the 
authority of Scott and Others v. Jess (op. cit.)]. Put 
squarely, the Executive has acted ultra vires rule 8. The 
effect of that act is to produce a campaign document 
from union resources endorsed by the Executive. I find 
that that is an irregularity. It is also a resolution or 
resolutions contrary to rule 2(a). That is because the 
report is to be placed on an agenda circulated on 
Executive initiative and this would occur contrary to the 

rules. The general principle requiring that elections be 
conducted fairly will lead the Courts to intervene where 
union officials overtly use union resources for election- 
eering purposes. 

That was clearly the case here. In addition, I find that 
the placing of the report upon the agenda and 
circulation constitutes an irregularity, as well as a 
breach of the rules. 

There was also, on the part of the President, as I find, a 
breach of rule 21 in failing to rule the motions out of 
order. 

In that the report may not have been furnished as 
expressly directed by the Executive, the General 
Secretary may have been in breach of rule 28(c). 
However, I make no final finding on that in the absence 
of full argument. 

There was clearly no act here contrary to the 
Commonwealth Conciliation and Arbitration Act 1904, 
nor the Industrial Relations Act 1988 
(Commonwealth), nor could there be. 

I would add that I have derived assistance in 
concluding that the resolutions passed by Executive on 
21 July 1989 and 28 July 1989. proposed the perpetration 
of an irregularity and in fact authorised it from Re 
Penhallurick and Others (1983) 51 ALR 589. That is 
authority for the proposition that the ordinary and 
natural meaning of irregularity includes the making to 
persons entitled to vote in an election of statements 
which are likely to mislead or deceive those persons or 
some of them. In this case, this was the misuse of a 
disciplinary power to contaminate the election process 
which would clearly, in my opinion, constitute an 
irregularity as defined by the High Court in The Queen 
v. Gray and Others; ex parte Marsh and Another 157 
CLR 351 per Gibbs C.J., Wilson and Brennan J.J. at 
pages 368-370. 

In Brown v. Bateman and Others (No. 1) (op. cit.), the 
matter was settled, as the transcript reveals, by 
agreement between the parties, the applicant in those 
proceedings being Mr Brown, an applicant in these 
proceedings. In that the resolution attempts to censure 
Mr Brown for taking application under section 66, it 
purports to deter him from taking an action he is 
entitled to take. The application did not fail. It was 
settled by agreement. The respondents were not 
deprived of their right to put their case. They chose not 
to continue with it, just as Mr Brown did, as the 
transcript of the proceedings to which Mr Brown 
referred me to reveals. 

Finally, I should observe that within the Park v. WA 
Carpenters and Joiners Union (op. cit.) dictum, this is 
not a trivial matter and orders should be made. 

I also say as strongly as I can that the President of this 
Commission exercising jurisdiction under section 66 is 
not sitting in lieu of the President or Executive of the 
union. His/her jurisdiction relates to the rules of the 
union. In that context, it is not his/her duty to prevent 
criticism of members of an Executive or of a member of 
the union, even a robust criticism, even offensive or 
hurtful criticism, nor to bridle the propensity of persons 
in election campaigns "to get stuck into each other". My 
orders in this matter will reflect that view. 

Suffice it to say from my reasons that on the balance 
of probabilities on the facts, and in accordance with the 
rules and the law (i.e. the principles expressed above), I 
find the application established insofar as my reasons 
above reveal. I should add that the evidence for the 
applicant was not contravened, the respondents 
electing not to take any part in the proceedings. Thus, I 
am satisfied and find as follows:— 
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(1) That the Executive and the union were in 
breach of and acted ultra vires to rule 8 in that 
they resolved to call upon Mr and Mrs Brown 
to show why the Conference should not deal 
with them under rule 8. 

(2) In so doing, they purported to deprive them of 
their rights of a proper hearing and a right of 
appeal. 

(3) That the Mansfield Report at all material 
times consisted of an ultra vires attempt upon 
endorsement to commence disciplinary pro- 
ceedings contrary to the rules. 

(4) That the resolutions passed on 21 July 1989 
and 28 July 1989 were ultra vires and null and 
void and in breach of rule 8. 

(5) That, in any event, the proceedings of the 
Executive insofar as they led to the endorse- 
ment of the Mansfield Report were arrived at 
by a body in circumstances where there was 
bias demonstratable to a reasonable observer 
by the personal animosity between Mr Brown 
and Mr Bateman and Mr Mansfield. 

(6) That an election having commenced, the 
resolutions endorsing the Mansfield Report to 
be placed before Conference constituted an 
irregularity by the use of union resources to 
illegitimately discredit a candidate or 
candidates for election. 

(7) In any event, the decision insofar as it was 
based on Brown v. Bateman and Others (No. 
1), and insofar as it appeared directed to deter- 
ring him from making applications under 
section 66. was at least unreasonable and 
contrary to the interest of its members and, 
therefore, in breach of rule 2(a). If it had been 
more robust criticism, that would have been 
different. 

(8) An irregularity in an election is a misconduct 
under rule 8. 

(9) The circulation of the Mansfield Report, 
whether on the agenda of Conference or other- 
wise by or at the request of the Executive its 
agents or employees, would constitute an 
irregularity, the Mansfield Report not being 
authorised under rule 8, being clearly a 
document relating to the candidacy of Mr and 
Mrs Brown on the evidence. 

(10) The President in failing to rule the resolutions 
of 21 July 1989 and 28 July 1989 quoted above 
and referring to the Mansfield Report out of 
order acted contrary to his duty as a member to 
comply with the rules and, in particular, in 
that respect to carry out his responsibility 
under rule 21(a)(i) to be responsible for the 
well being of the union. 

(11) The Executive and its members acted in 
contravention of rule 18(a) in that by passing 
these ultra vires resolutions they failed to 
control the affairs of the union in accordance 
with this constitution. 

(12) That on the authorities I have mentioned 
supra, that an election having been 
commenced and my having been asked to 
inquire into it that I have power to make orders 
under section 66(2)(e) and (f). 

(13) That I have jurisdiction and power under 
section 66 to make orders in this matter on the 
facts and according to law. 

I apply the principles set out in the Observations 
section supra. 

Finding. 
I am satisfied for the reasons set out above that the 

publication of the information was not bona fide for the 
purposes of the power conferred on the Executive by 
rule 27(e)(i) [see Scott v. Jess {op. cit.)]. 

I observe that if any members of the Executive were 
candidates for re-election to the Executive, the 
seriousness of these breaches would be aggravated. 

It is within my power to give detailed directions as to 
the observance of rules [see R. v. Joske; ex pane Shop 
Distributive and Allied Employees Association (op. 
cit.)]. 

Further, I am minded to exercise my discretion on the 
basis that the breaches of rules are substantial and 
serious, and there is a strong duty to ensure that natural 
justice is afforded to organisation members by 
tribunals. Before one considers that principle, there is a 
requirement for an intra-union tribunal or the 
equivalent to act ultra vires. 

This is the fifth application under section 66 
involving this union this year. I make no comment on 
that except to observe that the fact that these have 
occurred must be seen to be somewhat unfortunate, 
irrespective of the merits or otherwise of each applica- 
tion. However, the sort of concern expressed by the 
Eastern Goldfields Branch of the union in its letter set 
out in Exhibit 38 requires serious attention, if I may say 
so. The Commission cannot remedy the situation, it can 
only assist. In the end, the solution to these difficulties is 
in the hands of the Executive and, more particularly, the 
membership. 

My concern in this matter is not with the merits of the 
allegations against Mr Brown or Mrs Brown, except 
when I have been required to be and have expressly said 
so, but with the rules of the organisation as section 66 
directs and empowers me. That should also be a prime 
consideration of the Executive. 

I will issue a minute of proposed order and 
declarations to reflect these findings, but I specifically 
invite submissions as to what precise orders should be 
made. 

Order accordingly. 
Appearances: Mr T.J. Brown on his own behalf as 

applicant and Mrs A.M. Brown on her own behalf as 
applicant. 

Ms P. Giles (of Counsel) on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Thomas James Brown and Allison Mary Brown 
and 

J. Bateman (President), J. Hutchinson and 
O. Mansfield (Senior Officers) and the Executive of 

the State School Teachers Union of WA (Inc.), 
Ms C. Hayward, Mr N. Davis, Ms J. Andrews, 

Mr H. Rosser, Ms S. Rodway, Ms T. Grimshaw, 
Ms J. Lynch, Mr R. Pollard, Ms E. Watson, 

Mr R. Pratt, Mr P. Quinn, Ms P. Piepenbroek, 
Mr B. Lindberg, Mr E. Harken, Mr M. Jackson, 

Ms B. Dornan, Mr M. Farrell and the 
State School Teachers Union of WA (Inc.) 

No. 2000 of 1989. 
BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 

15th day of September 1989. 
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Speaking to the minutes — new issues raised — issues 
not properly raised at speaking to the minutes — 
issues may be subject of new application — true 
nature of speaking to minutes. 

Supplementary Reasons for Decision. 
ON the 12th day of September 19891 heard the speaking 
to the minutes in this matter. 

Exhibits 1 and 2 which were then tendered raised 
matters which were the subject of complaint by the 
applicants. They related to matters published after I 
had heard the evidence. They were marked as exhibits 
without objection by Mr Boronovskis who appeared for 
the respondents. 

However, they were not matters properly to be 
determined by me in relation to the speaking to the 
minutes and I do not determine the issues raised or the 
submissions made to me relating to them. 

They are properly matters which might be the subject 
of further applications under section 66, or 
alternatively, matters which might be argued to be 
breaches of my order. However, I make no judgment on 
those matters. What procedures if any which might be 
adopted are matters for the applicants. 

The true nature of a speaking to the minutes (as I 
apprehend it) is set out in my supplementary reasons for 
decision in D.A. Sheahan v. The State School Teachers 
Union of Western Australia (Inc) (No. 1895 of 1989) 
(unreported), (delivered on 7 September 1989). 

I would add that the orders in this matter should be 
cast wide in order to prevent any repetition of what I 
found to have occurred in this matter. My discussions 
with Mr Brown and Mrs Brown and Mr Boronovskis 
were directed to canvassing their comments on 
everything that might be covered by these orders or 
which I was of the opinion should be covered by these 
orders. 

I should make it quite clear that what occurred in this 
case was a very serious and oppressive breach of the 
rules, which should simply not have occurred. The 
President, General Secretary, Senior Officers, 
Executive and the Conference will in my opinion be 
vigilant to ensure that no breach and certainly no 
similar breach would occur again. 

It was also submitted to me by Mr Boronovskis that 
the word "proceeding" should be deleted from para- 
graph 11 of my order. I do not propose to accede to his 
submission since it is necessary for the order to be as 
wide as possible to reflect my reasons for decision 
proper. Those reasons I would suggest clearly define 
and describe the non-compliance or contravention 
and/or failure to observe the rules which occurred in 
this matter. 

It is the duty of the President, the Union, the 
Executive and Conference to comply with the rules, and 
these orders. 

Order accordingly. 
Appearances: Mr T.J. Brown as applicant. 
Mrs A.M. Brown as applicant. 
Mr T. Boronovskis on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Thomas James Brown and Allison Mary Brown 
and 

J. Bateman (President), J. Hutchinson and 
O. Mansfield (Senior Officers) and the Executive of 

the State School Teachers Union of WA (Inc.), 
Ms C. Hayward, Mr N. Davis, Ms J. Andrews. 

Mr H. Rosser, Ms S. Rodway, Ms T. Grimshaw. 
Ms J. Lynch. Mr R. Pollard. Ms E. Watson. 

Mr R. Pratt, Mr P. Quinn, Ms P. Piepenbroek, 
Mr B. Lindberg, Mr E. Harken, Mr M. Jackson, 

Ms B. Dornan. Mr M. Farrell and the 
State School Teachers Union of WA (Inc.) 

No. 2000 of 1989. 
BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 

7th day of September 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 14th day of August 1989 and having heard Mr T.J. 
Brown on his own behalf as applicant and Mrs A.M. 
Brown on her own behalf as applicant and Ms P. Giles 
(of Counsel) on behalf of the respondents, and I having 
reserved judgment on the matter and judgment being 
delivered on the 6th day of September 1989, and having 
heard the applicants in person and Mr T. Boronovskis 
on behalf of the respondents on the speaking to the 
minutes, I now order and declare, by way of declaration 
and interpretation, as follows:— 

(1) In these orders— 
(a) "the rules" means the rules of the 

respondent union. 
(b) "the Executive" is the Executive of the 

respondent union as referred to in the 
rules thereof. 

(c) "Conference" refers to the Conference 
of the respondent union referred to in 
its rules. 

(d) "The Mansfield Report" refers to the 
report as described in my reasons for 
decision dated 7 September 1989. 

(2) I declare that the resolutions of the Executive 
of the respondent union passed on 21 July and 
28 July 1989 respectively at a meeting of the 
said Executive, resolutions 1, 2 and 5 in item 
706 of 21 July 1989 and resolutions 1,2,3 and 4 
in item 748 of 28 July 1989, were and are ultra 
vires the rules and null and void, and that they 
also constitute a decision or decisions which 
would create an irregularity in the elections to 
membership of the said Executive to be voted 
upon during the Conference of the said 
respondent union scheduled presently for 2,3 
and 4 October 1989. 

(3) (a) I declare that the said resolutions are 
and were ultra vires and contrary to rule 
2(a) of the rales of the union in that they 
are directed to deterring the applicants 
from or accusing them of misconduct 
for pursuing their rights under section 
66 of the Industrial Relations Act 
1979. 

(b) I declare that in passing such resolu- 
tions each and all of the above named 
respondents acted contrary to rule 18. 

(c) I declare that the abovenamed 
respondents, each and all of them, 
contravened or failed to comply with or 
acted ultra vires to or contrary to rules 
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2(a), 8,18 and 27(e) (see my reasons for 
decision in relation to the said 
resolutions). 

(d) I declare that any proceedings, 
discussion, motion or resolution of or 
by the union, its Executive, Conference 
or officers similar to or capable of 
having a similar result to those matters 
is in the present case ultra vires of and 
contrary to rule 2(a). 

(4) I declare that the only form of misconduct in 
relation to which the respondent union can 
take action against a member who is not an 
officer is that described in rule 8. 

(5) I declare that in that the Mansfield Report 
sought to punish or censured the applicant in 
Brown v. Bateman and Others (No. 1) in 
respect of exercising his rights under section 
66 of the Act, the same, and in that it was 
endorsed by Executive by resolution, 
constituted a breach of rule 2(a) of the rules. 

(6) Further, I declare that the said resolutions of 
the Executive were and are null and void 
because of bias occasioned by the presence of 
the President, and the General Secretary of the 
respondent union, and their participation in 
and/or prosecution of the resolutions and 
production and/or acceptance of the 
document called the Mansfield Report, as well 
as their participation in the proceedings at the 
meeting of the Executive on 21 July 1989 and 
28 July 1989. 

(7) I declare that the President of the respondent 
union, in entertaining the resolutions and the 
proposals contained in the Mansfield Report 
at the meetings of the Executive on 21 July 
1989 and 28 July 1989 acted contrary to rule 21 
and was in breach of the same. 

(8) I declare that, except under the appeal 
procedures contained in rule 8, no action in 
relation to any allegation for misconduct as 
prescribed in rule 8 can be taken, commenced 
to be taken, or purport to be taken. 

(9) I declare that no action, proceedings or 
discussion can take place under the rules 
which occasions or results in censure or 
punishment of a member by way of repri- 
mand, censure, expulsion or other punish- 
ment, howsoever the same may be 
described. 

(10) I order and direct:— 
(a) That there be no circulation and/or 

publication of the Conference Agenda 
if it contains the Mansfield Report in 
whole or in part or any reference 
thereto. 

(b) That there be no item or motion placed 
on the agenda of Conference for its 
meeting to be held on 2,3 and 4 October 
1989, or for any meeting of Conference 
within six months of the date hereof, 
which contains the same material or 
any material similar to that contained 
in the Mansfield Report or seeks to 
reprimand, censure or criticise the 
applicant(s) for taking action under 
section 66 in Brown v. Bateman and 
Others (No. 1) or so deter them or any 
other member from exercising his/her 
rights under section 66 of the Industrial 
Relations Act 1979 (as amended). 

(11) That the Conference of the respondent union 
and the respondent union be and is hereby 
prohibited from entertaining any 

proceedings, discussion, motion or resolution 
concerned with allegations of misconduct by 
the applicants each or both of them, or either 
of them except insofar as rule 8(a) permits by 
way of appeal from a decision, order, 
resolution or other measure of the Executive 
reached in accordance with the rules and all 
necessary procedures, or in contravention of 
rule 2(a) of the rules. 

(12) I order and direct that the President of the 
respondent union or such other person or 
persons who might preside over the 1989 
Conference or any further meeting of 
Conference or sub-Committee from time to 
time within six months of the date hereof to 
refuse to accept a motion or permit discussion 
at Conference in any terms, contrary to these 
orders or declarations, or the rules of the union 
or ultra vires the same thereof. 

(13) I declare that it is the duty of the President or 
person presiding over Conference any further 
meeting thereof or any Committee thereof 
pursuant to rule 21 to rule out of order any 
proceeding or proceedings, discussion or 
motion which pertains to the Mansfield 
Report or seeks to raise all or any of the matters 
contained therein any matter similar thereto 
or any matter contrary to the rules as declared 
hereunder to be contrary to the rules or ultra 
vires the same. 

(14) I declare that placing any matter on the 
agenda of the Conference for discussion, 
action or resolution contrary to these orders, 
declarations and directions would constitute 
an irregularity in the election of members to 
Executive and I direct that any notice of 
motion or discussion of that ilk be excised 
from the agenda or other notice of Conference 
business before the 1st day of October 1989 
and every copy thereof, and before any 
election for office takes place. 

(15) I declare that it is the duty of the abovenamed 
respondents, all members of the Executive, 
their agents and employees to ensure that 
union resources, whether financial or other 
are not utilised or employed to distribute, 
propagate, publicise or circulate any material 
of the type forbidden by these orders. 

(16) I order that the respondents, each and all of 
them, do all acts or things necessary to comply 
with these orders, and that the respondent 
union, members of Executive, their employees 
or agents do nothing or cause nothing to be 
done to contravene these orders. 

(17) That any similar action by Conference, the 
respondent union or the Executive would 
constitute a contravention of rule 2(a) of the 
rules. 

(18) That a copy of these orders be handed by the 
respondent union to each person attending 
Conference and entitled to vote. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Mr D.A. Sheahan 
and 

State School Teachers Union of WA(Inc) 
No. 1895 of 1989. 

BEFORE THE PRESIDENT, 
PJ. SHARKEY ESQ. 

18th day of August 1989. 
Application under section 66 — failure by union 

executive to comply with its rules — Rule 25(g) — 
matters affecting TAFE members of the union — 
restructuring of TAFE — terms and conditions of 
employment of TAFE lecturers — survey con- 
ducted by executive to canvas opinion of TAFE 
members — referendum, devolution or survey — 
no specific provision under the rules for surveys — 
TAFE committee not involved in process —Execu- 
tive acted ultra vires — application granted. 

Reasons for Decision. 
THE PRESIDENT: This was an application by Mi- 
Desmond Allan Sheahan, naming the State School 
Teachers Union of WA(Inc) (hereinafter referred to as 
"the union" or the "SSTU") as respondent in an 
application pursuant to section 66 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred 
to as "the Act"). 

By the application Mr Sheahan sought:— 
(1) An interim order which requires the 

executive to immediately cease the processes it has 
'embarked upon with the proposals, to recall the 
information so far disseminated and to observe 
rule 25(g) by first referring the proposals to the 
TAFE Committee in (6) to ensure that any 
subsequent referral to TAFE members be made in 
accordance with the rules. 

(2) An order which would give effect to 
observance of the rules in this instance notably in 
regard to rule 25(g), and which would instruct the 
union specifically to observe this rule in any future 
instance where matters exclusively affecting TAFE 
are concerned. 

The application, to summarise it, alleged that the 
SSTU had breached several rules of its constitution in 
decisions taken by the Executive of the SSTU 
(hereinafter referred to as "the union") at its meeting on 
27 July 1989; that these decisions relate to a set of 
proposals concerning TAFE salary and restructuring 
items, resulting from negotiations recently undertaken 
between the Office of TAFE and the SSTU. "TAFE" is 
used to refer to the Technical and Further Education 
Division and the lecturers or teachers who are union 
members and work in that division. It is administered 
by the Office of Technical and Further Education ("the 

• Office of TAFE"). 

The resolutions concerned appear in the minutes of 
the meeting of the Executive of the union (Exhibit 11) 
and are as follows:— 

2. (i) That the TAFE Salary and Restructuring 
proposal, with the summary of the major 
elements of that proposal be forwarded 
by the Union Executive, Without 
Prejudice, to all TAFE members 
individually for their response. That this 
be actioned immediately by the Union 
Office to ensure a membership response 
no later than 9.00 a.m. Wednesday, 9 
August 1989. 

(ii) That the result of the membership 
response be forwarded immediately to 
the Executive for consideration in the 
context of the overall salary campaign 
and in line with the decisions made at the 
July 10 Special Delegates' Meeting. 

Davis/Lynch. 
Carried. 

In addition, on the same day the further following 
resolutions were passed:— 

3. That in respect to Counselling Services, the 
union immediately lodge an application in the 
WA Industrial Commission to include 
Counsellors in the proposed salary increase 
and this be included in the information to 
TAFE members. 

Davis/Lynch. 
Carried. 

4. That the Salary and Restructuring Proposal 
and the membership response to that proposal 
be forwarded to the TAFE Committee for 
recommendation to Executive. 

Piepenbroek/Hayward. 
Carried. 
(Motion put to the meeting but declared 

lost: That in light of Conference decision 103 
4.1.1 it must be agreed to by the TAFE 
Committee. Farrell/Quinn). M. Farrell request 
that his vote for the lost motion be recorded. 

5. That in view of the above decisions. TAFE 
members to (sic) exempted from all industrial 
action relating to the present salary campaign 
pending a report to Executive on the response 
from the TAFE membership. 

Davis/Lynch. 
Carried. 

6. That further to the $10.00 per day 
(commencing the first pay period in the third 
term) voluntary contributions decided at the 
July 10 Special Delegates' Meeting, TAFE 
members be asked to make an additional 
contribution of $75.00 each in support of 
primary and secondary members who will be 
taking strike action on 31 July 1989. 

Davis/Lynch. 
Carried. 
Executive Member Harken was present as 

an observer. 

The above is a direct extract from the minutes. The 
proposals proper appear as a booklet (Exhibit 12E) and 
is entitled "The Restructuring of TAFE" (hereinafter 
referred to as "the proposals"). It is subtitled "An 
Integrated Package of Measures for the Reform of 
Technical and Further Education in Western 
Australia". It is dated July 1989 and stamped "Draft 
Discussion Paper Without Prejudice". It contains, inter 
alia, a statement of Reasons for Change, Principles of 
Management for TAFE, Principles of the State Schools 
Teachers' Union, reference to College Based Non- 
Teaching Staff, Senior lecturers. New TAFE Academic 
Year, Salary and Award Review, Tenure and 
Permanency of Temporary Staff, Limited Term 
Appointments, etc. It is clearly a document that relates 
to restructuring of TAFE and changes in terms and 
conditions of employment. 

It was certainly seen by Mr Sheahan as a major 
document for change in the terms and conditions of 
TAFE lecturers. 

Exhibit 12B is a letter from Mr Bateman, President of 
the SSTU dated 31 July 1989. The document was 
described "as an agreement which was a major break- 
through for TAFE staff. It not only outlines a complete 
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upgrading of salary structures and conditions of 
service, but also acknowledges the important role 
played by lecturers and senior lecturers within the 
TAPE system". Mr Bateman saw it as meaning 
dramatic improvements in salaries and working 
conditions for all TAPE members of the union. That is 
not a view as I find, on the evidence, shared by Mr 
Farrell and Mr Sheahan. 

The Restructuring Negotiating Group contained the 
General Secretary Mr Ossie Mansfield, Ms Mary 
Gurgone. Mr Neville Davis and Mr Matt Farrell as well 
as Executive Officer Mr Mike Jefferson. 

The application in this matter, put briefly, contained 
the following complaints:— 

(1) The decision of the Executive at its meeting of 
27 July 1989 was contrary to rule 25(g) because 
the decision to forward the proposals direct to 
the TAPE members was made without the 
matter first having been referred to the TAPE 
Committee. 

(2) The Executive did not abide by a conference 
decision (Conference 103.4.1.1, 1988) which 
required the agreement of the TAPE 
Committee to the proposals (contrary to rule 
25(g) and rule 18(b)(i). 

(3) The decision concerning the manner of 
referring the matter of the TAPE proposals to 
TAPE members was contrary to rule 18(c) or 
rule 35 and rule 27(a)(ii). 

Statutory Provisions. 
It is important to set out here the relevant statutory 

provisions. 
Section 6(0 provides that a principle object of the Act 

is:— 
To encourage the democratic control of 
organizations so registered and the full 
participation by members of such an organization 
in the affairs of the organization; 

Section 66 provides the right to make this application 
and the powers of the President to deal with such an 
application. 

Section 66(1) and (2) provides:— 
(1) The following persons may apply to the 

President for an order or direction under this 
section— 

(a) a person who is or has been a member 
of an organization; or 

(b) ... 
(c) ... 

(2) On an application made pursuant to this 
section, the President may make such order or 
give such directions relating to the rules of the 
organization, their observance or non- 
observance or the manner of theirobservance, 
either generally or in the particular case, as he 
considers to be appropriate and without 
limiting the generality of the foregoing 
may— 

(a) disallow any rule which, in the opinion 
of the President... 

(b) ... 
(c) ... 
(ca) ... 
(d) declare the true interpretation of any 

rule; 

Relevant Rules of the Respondent. 
I now turn to the relevant rules of the SSTU which is 

set out in exhibit 1 of the proceedings. 
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Rule 2, amongst its object, provides as follows:— 
(a) To watch over and protect the interests of its 

members. 
(b) ... 

(c) To endeavour to render the administration of 
the Education Act equally satisfactory to the 
Department, the teachers and the public. 

Rule 8(a) provides:— 
Any member of the union who in the opinion of 

the Executive is guilty of unprofessional conduct or 
of conduct derogatory to the honour of the union 
may be fined, suspended, expelled or otherwise 
dealt with as Executive deems fit. Such decision 
shall be final subject to appeal to Conference. Any 
member of the union who disobeys a directive of 
Conference or Executive is guilty of misconduct. 

Rule 18 relates to the powers of the Executive and 
provides in particular:— 

(a) Subject to subrule (b) of this Rule the 
Executive shall control the affairs of the union 
in accordance with this Constitution. 

(b) (i) Executive shall abide by and conform 
to all decisions and directions of 
Conference. 

(ii) That should any circumstances arise in 
the post-Conference period which, in 
the opinion of Executive, may have 
resulted in a Conference Decision 
other than that arrived at, a Referen- 
dum of the full union membership 
must be held before the original 
Conference Decision can be varied. 

(c) Devolution. Should the Executive on a motion 
declare that a matter should be referred to the 
membership, through devolution or other- 
wise, the opinion of the membership shall be 
sought through the branches in the manner 
provided herein: 

(i) The General Secretary shall communi- 
cate the matter to the branch officers as 
directed by Executive. 

(ii) The branch officers, on receipt of the 
communication, shall call a meeting of 
the branch to deliberate and vote on the 
Executive proposals. 

(iii) The Branch shall notify the General 
Secretary by the time stipulated, of the 
number of branch members who "ab- 
stained" or voted "for" and "against" 
the motion at the meeting. 

(iv) The General Secretary shall inform 
Executive and all branches of the 
result. 

(v) A motion be declared carried if 60 per 
cent or greater of the votes are in the 
affirmative. 
... etc. 

(d) Between meetings of the Conference, the 
management of the union shall be vested in 
the Executive which shall have all the powers 
necessary to administer the union including 
the authority to transfer funds from one union 
account to another. No power to impose a levy, 
or determine entrance fees and subscriptions 
[excepting as provided for in rule 5 (iv)], or 
expressly reserved for itself by Conference, 
shall be exercised by the Executive. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.I.G. 

Rule 25 relates to the Technical and Further 
. Education (TAFE) Committee and reads as 
follows:— 

(a) A Technical and Further Education (TAFE) 
Committee shall be appointed in accordance 
with subrule (b) of this Rule. 

(b) Technical and Further Education (TAFE) 
Committee shall consist of members of the 
Technical Education Division, made up of 
Technical Education Division members of 
Executive, TAFETA Executive member(s). 
and a representative from each of the 
Technical Education Division branches, with 
the power to co-opt individual expertise from 
any technical branch of the union. 

(c) All branch representatives of the TAFE 
Committee shall be nominated by TAFE 
Branches during the first branch meeting of 
the calendar year which must be held before 
the end of February. 

(d) Should insufficient nominations be received 
to provide the numbers to form a Committee 
as required in subrule (b) of (his Rule the 
Executive shall determine action to be taken to 
bring the Committee up to the prescribed 
number. 

(e) The President of the Union shall be ex officio as 
a member of the Technical and Further 
Education (TAFE) Committee. 

(f) At its first meeting in March, the Technical 
and Further Education (TAFE) Committee 
shall appoint a chairperson who shall chair 
the meetings of the Committee. 

(g) The Technical and Further Education (TAFE) 
Committee shall make decisions and take 
appropriate action on matters pertaining to 
the Technical Education Division as referred 
by Conference/Executive. Notwithstanding, 
no decision will be made by Executive on a 
matter exclusively affecting the Technical 
Education Division without Executive first 
referring the matter to the TAFE Committee. 

(h) Eight members of the Committee shall form a 
quorum. 

I have set it out in full because rule 27 relates to 
Conferences and provides:— 

(a) (i) A Conference of delegates shall be held at 
least annually at such a time and place as 
the Executive may appoint or Conference 
may decide. 

(ii) The Conference shall be the supreme 
authority of the Union. Decisions of 
Conference shall be binding on all 
members. (my underlining) 

(iii) The Conference shall be presided over by 
the President or in his/her absence by one 
of the Vice-Presidents. 

(b) Powers: Conference shall have power to 
control and manage the business and affairs 
of the union subject always to these Rules and 
without limiting the generality of this power 
shall have power to ... 

Rule 35. Referenda provides:— 
(a) A referendum of the total membership of the 

union or of a section of the membership shall 
be held if such is authorised by Conference or 
by a special meeting of the Executive called for 
this purpose, provided that prior notice has 
been given to every member of the 
Executive. 

(b) When a referendum is authorised the 
authorising body shall determine the question 
or questions to be asked on the ballot paper 
except that Conference may direct Executive 
to decide the question or questions to be 
asked. 

Thereafter there are various prescribed procedures 
for the conduct of a referendum under rule 35. 

The rules reveal a number of fundamentals:— 
(1) All members are bound by the rules. 
(2) The Executive is bound by the rules. 
(3) The Conference of the union is the supreme 

governing body of the union. 
(4) The decisions of the Conference bind the 

Executive and members provided that they are 
lawful and within power under the rules. 

(5) Members are bound by directives of 
Conference and of the Executive if they are 
lawful and within power under the rules. 

(6) The members of the Executive are members of 
the union and are so bound. 

(7) The members of the TAFE Committee are 
members of the union and are so bound. 

(8) It is the responsibility of the Executive to 
govern in accordance with the rules. 

(9) It is the responsibility of the Executive to seek 
to further the objects of the union. 

Agreed Facts. 
This matter was litigated upon the bases of a number 

of agreed facts which I set out hereunder. The agreed 
facts in this matter included concessions that the 
resolutions set out at pages 2 and 3 were passed and also 
the following agreed facts:— 

2. That on 28 July 1989 a "Restructuring 
Package" was sent by the Respondent to all of 
its members in the Technical and Further 
Education Division, which package 
contained: 

(a) Voting slip. 
(b) Voting slip envelope. 
(c) Letter from O.B. Mansfield dated 28 

July 1989 entitled "Statement 
Accompanying the Restructuring 
Package". 

(d) Document entitled "TAFE Salary and 
Restructuring" undated. 

(e) Document "The Restructuring of 
TAFE" dated July 1989. 

3. That at the Annual Conference of the 
Respondent held in October 1988 the 
following resolution was agreed to: 

4.1 Conditions of Service for TAFE 
Members: That, in any change in 
administrative arrangements for 
TAFE, or any restructuring of the 
whole or any part of TAFE affecting 
union members, whether they be 
Education Act administration staff, 
lecturing staff, counsellors or educa- 
tion officers, the union will vigorously 
pursue (as a minimum) the retention of 
existing conditions. The following 
policy will also apply: 

4.1.1 Any proposed change to the 
conditions of service and/or 
terms of employment involv- 
ing any group of members at 
any position level must be 
agreed to by the TAFE Com- 
mittee and Executive. 
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4.1.2 Any member whose position 
becomes redundant as a result 
of any restructuring in TAPE 
or section of TAPE notwith- 
standing the creation of any 
related alternative position in 
the Office of TAFE or its suc- 
cessor, must have the option of 
voluntary severance to a 
maximum of 45 weeks' full pay 
as per Government policy in 
addition to the options of re- 
training and re-deployment as 
per Government policy. 

4.1.3 In any circumstances where 
any position in the Office of 
TAPE becomes redundant, 
and a related position is 
created in the Office of TAFE 
or its successor, then any such 
new position shall be filled by 
open advertisement and a 
standard appointment pro- 
cedures. 

4.1.4 The union will adopt a policy 
of total non-compliance, and 
will give advance notice to the 
Minister of such non-com- 
pliance regarding any legis- 
lative amendment or enact- 
ment as would prevent the 
adoption of any part of the 
policy as outlined above. 

4. That at the meeting of the TAFE Committee of 
the Respondent held on 22 June 1989 it was 
resolved:— 

That the Technical Trades Branch 
requests the SSTUWA (Inc) where 
possible to use the plebiscite system of 
obtaining members' views in relation to 
issues which arise from the Office of 
TAFE/Union Undertaking. 

Background Information: Where the 
SSTUWA(Inc)has no clear policy on any 
of the negotiation points in the 
Undertaking, that the plebiscite system of 
voting be used. 

Resolved by Executive Committee: 
That this be referred to the TAFE 
Committee with the recommendation 
that where appropriate the Union will use 
a plebiscite to ascertain membership 
input but often this is not possible 
because either the issue is too complex to 
be handles through a plebiscite or the 
matter is already covered by Union 
Policy. 

Resolved: That the branch motion be 
supported. 

Amendment: Provided that separate 
voting on each and every issue is under- 
taken, with the cases pro and con 
presented with ballot material, and with 
cases to be endorsed by the TAFE 
Committee. 

The motion as amended was carried. 
In addition, a number of agreed documents were 

admitted into evidence. 
Interim Orders. 

This was an application not only for final orders 
including an interpretation of rule 25(g) by the 
Commission, but also an application at the end of 
proceedings for interim orders following notice of that 

application, in the applications lodged, on the basis that 
this matter was proceeding apace and that there was a 
meeting of the Executive taking place at 7.00 a.m. on 
Thursday, 17 August 1989. 

Some Observations. 
I heard evidence in this matter from Mr Matthew 

Farrell, Chairman of the TAFE Committee and a 
member of the Executive. I have already adverted above 
to his being involved in a motion to declare the 
complained about resolution contrary to the policies of 
the union and its rules. 

Exhibit 2 which is the compendium of the policies of 
the union, contains, inter alia, major policy decisions 
which bind the Executive in this matter, as do the 
rules. 

The 1988 Conference, as is evidenced by Exhibit 3, 
the Book of 1988 Conference Decisions, decided that a 
new item 4.1 Conditions of Service for TAFE Members 
as follows be added to the TAFE policy document and 
the document renumbered accordingly:— 

That, in any change in administrative 
arrangements for TAFE or any restructuring of the 
whole or any part of TAFE affecting Union 
members, whether they be Education Act 
administration staff, lecturing staff, counsellors or 
education officers, the union will vigorously 
pursue (as a minimum) the retention of existing 
conditions. The following policy will also apply: 

4.1.1 Any proposed change to the conditions 
of service and/or terms of employment 
involving any group of members at any 
position level must be agreed to by the 
TAFE Committee and Executives. 

It was conceded that at all times Mr Sheahan was a 
member of the SSTU which was a registered 
organisation under the Act. There was, therefore, a right 
in Mr Sheahan to apply and jurisdiction in the 
President to deal with t he matter at least as far as section 
66(1) went. 

I should observe that this application takes place 
against a background of some disputation in the 
Executive of the SSTU and dissatisfaction with 
proposals for the restructuring of TAFE going back at 
least some months and involving at least some TAFE 
members and the Executive or at least some members 
thereof. I make no judgment as to the merits of rival 
views. It is not relevant to my determination of this 
application. 

The practical issues of the trouble involved cannot 
play any direct part in my determination of whether 
there has been a breach of the rules and what is an 
interpretation of the rules. That they exist is of course a 
fact of life. 

It was clear that the background to this matter was 
that Mr Sheahan and some members of the Technical 
and Further Education Division, that is persons who 
lecture in colleges and technical and further education 
institutions (and therefore not in primary or secondary 
schools) are and were alarmed about the implications 
or their terms and conditions if "the proposals" were 
implemented. 

The principles which apply to section 66 matters have 
been laid down in a number of decisions of the 
President of this Commission and most recently in 
Dornan and Harken v. SSTUWA No. 668 of 1989 
(unreported) and Brown v. Bateman, President, 
SSTUWA and Others 69 WAIG 1390 as to interim 
orders. 

I adopt what O'Dea P. said in Park v. WA Carpenters 
and Joiners, Bricklayers and Stoneworkers Industrial 
Union 63 WAIG 2231 that the power under section 66 is 



a discretionary power and should only be used where it 
is necessary to ensure that someone who has a clear 
obligation to do something under the rules or by a 
previous order of the Commission does it. 

I received a number of submissions in this 
application. 

As I understand the case for the appellant, it is as 
follows. 

It was contrary to rule 25(g) for the Executive to refer 
the question of the proposals to the members of the 
union of the TAPE Division. That was a decision which 
under rule 25(g) should have been referred to the TAPE 
Committee. Further, the proposals, which were put in 
the form of a survey of members, constituted either a 
ballot of the devolution type under rule 18 or a 
referendum under rule 35. In any event, neither was 
carried out in accordance with the appropriate rule 
whatever the nature of the ballot or survey. 
Alternatively, it was submitted that no survey might be 
conducted under the rales. 

Put briefly. Ms Giles, in the course of a careful 
argument, submitted that the survey which was under- 
taken was not an attempt to use the devolution process 
without abiding by rule 18(c) because a devolution 
occurred where the Executive on a motion declared that 
a matter should be referred to the membership "through 
devolution or otherwise", the opinion of the 
membership shall be sought through the branches in 
the manner provided. 

Mr Sheahan, of course, submitted that this was an 
attempt to use the devolution process and that the same 
had been carried out without complying with the rules. 
He submitted similarly in relation to referenda in rule 
35. 

Firstly, let me observe that, under rule 35, a 
referendum can occur only if it relates to the total 
membership. The words of rule 35(a) which are set out 
above are clear. There is no referendum authorised by 
the rules unless it involves "the total membership of the 
union". These resolutions involved the reference of a set 
of proposals to about one-tenth of the total member- 
ship of the union, as I find on the evidence. In my 
opinion, it is clear on the plain words of the rules, that 
this referral was not and could not be a referendum as 
that is described in rale 35. 

In addition, if one looks at rule 18(c) it is clear that 
devolution provides a slightly quicker and less involved 
method of obtaining the opinion of the membership 
through the branches on a matter than that method 
provided for by referendum. Nonetheless, it is designed 
to canvass the whole membership, not a section. 

I say that because it refers in the second line to "the 
membership". However, if one looks at the whole of rule 
18(c) one sees references to "all branches", "the 
branches", etc. 

Thus, it is clear that the rule is not applicable to the 
process of obtaining the opinion of a section of the 
membership. It would have to be amended, in my 
opinion, to so provide, so that no legitimate questioning 
of the result of any survey could arise. 

In this case, of course, if the survey were a devolution 
or otherwise of a referendum it would have been 
conducted in breach of the rales in a number of respects 
to which Mr Sheahan referred in his application and 
during the proceedings. It was also submitted, as I 
understand it, that the survey (i.e. reference of 
proposals) was not countenanced by the rules. It would 
seem to me that a non-formal survey of members might 
be conducted from time to time amongst sections of the 
members to assist decision making. It might be better 
done if it were formalised in the rales. However, it would 

seem a legitimate aid, provided it were not used to 
subvert, defy, or as a substitute for procedures 
contained in the rules, to be legitimate. 

It was submitted by Mr Sheahan that the Executive 
did not however abide by the Conference decision 
(Conference 103.4.1.1, 1988) which I have referred to 
(supra). That is a decision of the Conference which is the 
governing body of the union. 

The Executive is required to abide by and conform to 
all decisions of Conference, as well as the rales. 

Indeed, any member of the union (whether a member 
of Executive or not) who disobeys a directive of 
Conference is guilty of misconduct [see rule 8(a)]. 

"The proposals" themselves clearly constitute 
proposed changes to the conditions of service and/or 
terms of employment and must be agreed to by the 
TAPE Committee and Executive in terms of that policy 
decision. What that decision prescribes is that there 
cannot be a proposal to change the conditions of service 
and terms of employment of any group of members in 
the TAPE area unless it is agreed to by the TAPE 
Committee and membership. 

The argument is, of course, that it was contrary to that 
Conference decision and contrary to the rules to refer 
"the proposals" to the members before they were agreed 
to by the TAPE Committee. I do not agree with that. In 
the end, the Executive is responsible to its members, 
subject to the rules, including rule 25, and should not be 
prevented from obtaining their opinion. I should add 
also, in that context, that I see no prohibition upon the 
informal gathering of opinions from members, 
provided that it is not done to circumvent the rules, 
avoid the rales or use the rules for some reason or to 
some effect which achieves an unlawful or oppressive 
purpose, or creates a situation which might be 
remediable under section 66. 

In this case, there was simply no need for this referral 
to members to occur before the TAPE Committee had 
reached its decision. It was ill timed. 

After all, the TAPE Committee is a body which exists 
under the rales; it exists by the will of the members of the 
union; it has functions and powers conferred on it by 
the rules and by Conference decisions. It is the duty of 
the Executive and all members to conform to the rules 
and the decisions of Conference, and recognise the 
TAPE Committee's legitimate role. 

However, on this occasion. I would not consider the 
referral of the proposals to be in breach of the policy. If, 
however, it were unequivocally part of a scheme to sub- 
vert the role and function of the TAPE Committee, or to 
oppress a minority of members such as the TAPE 
lecturers, then it may well be an act contrary to the rules, 
however, I make no judgment on that in this context. 

I now turn to rule 25(g) which Mr Sheahan asked me 
to interpret and in relation to which received some 
interesting submissions. I will interpret it under section 
66(2)(d). 

' The TAPE Committee is the only special interest 
group existing under the rules. As I understand it, other 
committees representing special interest groups within 
the membership existed in the past, but fell into 
disuse. 

Rule 25, as can be seen from the text of it set out above, 
makes it a special committee elected by TAPE 
members. It has a degree of autonomy under the rales, 
but it contains the President of the union ex officio as a 
member of it. 

Its role is, at least in part, prescribed by rule 25(g). 
The first part of rale 25(g) means this. The TAPE 

Committee has a duty to make decisions upon and take 
appropriate action on certain matters. Those are 
matters pertaining to the Technical Education 
Division. 
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However, the TAPE Committee can only make 
decisions and take appropriate action on a matter if 
there are two conditions precedent complied with. 
Firstly, the matter should "pertain to" the Technical 
Education Division (i.e. in plain terms, it should "relate 
to or have referred to", see The Shorter Oxford English 
Dictionary). Secondly, the matter must have been 
referred by the Conference or the Executive. 

The second part of rule 25(g) takes the first part 
somewhat further. It provides an express prohibition 
upon the Executive making a decision on a matter 
"exclusively affecting the Technical and Further 
Education Division" without Executive first referring 
the matter to the TAFE Committee. However, that 
second sentence in rule 25(g) does not detract from the 
duty thrust upon the TAFE Committee by the first part 
of rule 25(g) to make decisions and take appropriate 
action on any matter so referred by the Executive, 
subject to rules by which it and its members are also 
bound and a lawful or intra vires directive of the 
Executive or Conference by which they are also bound 
[see rule 8(a)]. Rule 25(g) thus requires the mandatory 
reference to the TAFE Committee for decision and 
action, by the Executive, of any matter exclusively 
affecting the Technical and Further Education 
Division. Until that is done, the Executive can make no 
decision on that matter under the rules. Any such 
decision made by the Executive without prior referral to 
the TAFE Committee would be contrary to the rules, 
ultra vires, void and of no effect. 

That does not mean that proposals cannot be 
advanced subject to the rules, for example, by the 
Executive to members of the union for changes in terms 
and conditions of service. Far from it. No change can be 
made, however, to which the TAFE Committee and the 
Executive do not agree and no decision on such 
changes or any matter referred to in the second sentence 
in rule 25(g) can be made by Executive until the matter 
has been referred to the TAFE Committee and dealt 
with by it in accordance with rule 25(g). 

Some argument occurred as to the meaning of the 
word "decision(s)" in rule 25(g) and Ms Giles by 
reference to authority correctly referred to the difficulty- 
involved in defining the concept of "decision" or the 
term itself, on occasions. 

She referred me to Pennielv. Driffle 1980 WAR 63 and 
D-G of Social Services v. Chaney 31 ALR 571. 
"Decision" as it appears in rule 25(g)(1) should, Ms 
Giles submitted, mean policy decisions. To interpret it 
otherwise would be ridiculous and make the union 
unworkable she submitted. She adverted to such 
matters as, for example, a decision to purchase cars or 
stationery. Those latter matters are matters of 
administration, quite patently. Indeed those sort of 
matters would generally fall within the General 
Secretary of the union's duties (see rule 28). However, I 
will develop my views on that a little more later. 

I agree, of course, with Ms Giles' submission that 
union rules are to be interpreted generously. However 
they are still to be interpreted as legal documents (see R. 
v. Aird 129 CLR 654 and see also HSOA v. Minister for 
Health 61 WAIG 616 at 618 per Brinsden J). I also take 
into account, so far as is necessary, Ms Giles' reference 
to the documentary statutory interpretation principle 
that one takes an interpretation that would render a 
section effectual rather than one which would render it 
ineffectual. 

I agree also that it is a principle of interpretation of 
statutes that a power conferred by Parliament carries 
with it the power necessary for its performance or 
execution. 

In this case I now look at the word "decision" to see if, 
in rule 25(g), it has a plain meaning. The word 
"decision(s)" appears twice in rule 25(g). It confers a 
clear power to make "decisions and take appropriate 

action" where a matter has been referred in the TAFE 
Committee by the Executive, whether it relates to or 
affects TAFE or not. 

The provision also gives to the TAFE Committee a 
duty to make "decisions" on matters. There is no limit 
on the word "decision" in the first sentence in rule 25(g), 
because the requirement upon the TAFE Committee by 
the use of the mandatory word "shall" is to make 
"decisions" and take appropriate action on matters 
which are referred, and that means clearly every matter 
referred even an administrative matter, because there is 
a duty to make decisions where a matter is referred by 
Executive, provided that the referral is lawful and intra 
vires. 

The second part of rule 25(g) uses the word "decision" 
only in the context of the duty of the Executive. The 
Executive's duty is to make no decision on a matter 
"exclusively affecting the Technical and Further 
Education Division", without Executive first referring it 
to the TAFE Committee. 

The question then is whether the Executive made 
"decisions". The resolutions clearly reflect that they did. 
Indeed, they made policy decisions, not administrative 
decisions, if that is the definition applicable (i.e. 
decisions of the type which would be made by the 
Executive and not the General Secretary- and/or his 
staff, and therefore decisions which should not have 
been made "on a matter exclusively affecting ..."). 

The question is, therefore, whether the decisions 
made were made on a matter or matters exclusively 
affecting the Technical Education Division etc. 

In its ordinary usage "affects" is a synonym for 
touching or relating to or concerning [see Shanks v. 
Shanks (1942) 65 CLR 334 at 337 per McTiernan J.]. 

The word "exclusively" is not the subject of any useful 
legal definition, that I can discover. 

In The Shorter Oxford English Dictionary, it is defined 
to mean "solely". 

It was not in issue that the resolutions passed on 27 
July 1989 (Exhibit 11) constituted decisions. Plainly 
they were. They decided whether the motions proposing 
various actions should be passed and thus that those 
actions would take place. 

The question is therefore whether the resolutions 
complained of (i.e. the decisions made by the Execu- 
tive) were decisions made by the Executive on a matter 
exclusively affecting (i.e. touching or relating to or 
concerning) the Technical Education Division (i.e. 
solely to the Technical Education Division) (i.e. the 
union members employed in that area). 

The only resolution complained of was resolution 2 
quoted above, and appearing in Exhibit 11 on the last 
page of the Minutes of the Executive of 27 July 1989. 

It would seem to me that, in the plain words of rule 
25(g), the proposal was clearly one which exclusively 
affected the Technical Education Division (i.e. the 
members thereof), in that it related to or had reference 
solely (i.e. to the exclusion of other members of the 
union), to those members. I so find. "The proposals" are 
sufficient evidence to support such a finding. No 
decision under the rules couid be made by Executive 
without first referring the matter to the TAFE 
Committee. 

In that respect, the role of the TAFE Committee as the 
body elected to deal with the affairs of the TAFE 
membership is reinforced by rule 25(g) which provides 
for representatives of all members of the Division from 
each branch and from other areas. It is clearly designed 
under the rules to represent its members to a large extent 
in dealing with the Executive. 

Thus, there was clearly a breach of the rule by the 
Executive in purporting to make the decision 
complained of because, it was a matter exclusively 
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affecting the Technical Education Division members, 
and it was not first referred to the TAPE Committee. 

Indeed the same could be said of all the resolutions 
contained on the last page of Exhibit 11, or most of 
them, at least. 

In addition it is arguable that rule 2(a) was breached 
but 1 make no judgment on that. 

Further, the Conference decision which binds the 
Executive means that without the agreement of the 
TAPE Committee "the proposals" (Exhibit 12) cannot 
be (see Exhibit 3, page 6) implemented. They clearly 
represent changes to the conditions of service of the 
memberships or "any group of members at any position 
level". 

Thus, there was no breach of rule 18 or rule 35. There 
was a breach of rule 25(g) but no breach of rule 
18(b)(i). 

Thus, the resolution complained of was null and void 
and ultra vires the rules. The matter was such as to 
warrant my intention upon the principles set out in 
Parks Case (op. cit). This was a matter where rule 25(g), 
on a sensitive and important matter, where the rule of 
the TAPE Committee was itself important and 
prescribed in the rules, was not adhered to. I am fortified 
in my view by what Sharp P. said in Woodcock v. WA 
Police Union 60 WAIG 995 at page 999, citing Lovell v. 
FLAIEU 22 ALR 704, although on a different point. 
Finally, I refer to what Brinsden J. said in FMWU v. 
HSOA and Others 65 WAIG 2033 at 2034.1 have applied 
his dicta. The applicant has discharged the onus upon 
him to establish a breach of the rules and that I should 
intervene [see Dornan v. Harken (op. cit.) (unreported) 
at page 15]. Nothing was said, having regard to the fact 
that this decision is being delivered three days after 
hearing, to persuade me to make interim orders. 

Practically, the referral to members process might 
still occur, but subject to the rules and the reference first 
to the TAFE Committee for it to deal with. 

The union will be ordered not to take any action 
based on or to use the material obtained as I have 
observed pursuant to a decision of Executive, contrary 
to rule 25(g). There will also be necessary and 
consequent declarations and orders. 

Order accordingly. 
Appearances: Mr D.A. Sheahan as applicant on his 

own behalf. 
Ms P. Giles (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Mr D.A. Sheahan 
and 

State School Teachers Union of WA (Inc) 
No. 1895 of 1989. 

BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 
8th day of September 1989. 

Speaking to minutes — comments by way of dissent not 
part of speaking to minutes — speaking to minutes 
aimed at making orders more workable — 
speaking to minutes cannot alter decision — 
questions posed against decision at speakinig to 

minutes — further comments issued in relation to 
decision proper — clarification of the 
interpretation of union rules given in decision 
proper. 

Supplementary Reasons for Decision. 

THE PRESIDENT: I published a minute of proposed 
order at the same time as my reasons for decision in this 
matter and at the speaking to the minutes a number of 
questions were asked of me. 

Section 35 of the Industrial Relations Act 1979 ("the 
Act") requires the Commission (with some exceptions 
and this was not one) to draw up a proposed order to 
permit the parties to speak to the minutes of the 
proposed order. 

It might be helpful to remind the parties of what 
speaking to the minutes means. The object of drawing 
up the decision of the Commission in the form of 
minutes is to give the representatives of the parties an 
opportunity to point out any of the provisions of the 
award which may have been inserted inadvertently or 
by mistake and which, if allowed to remain, would be 
inconsistent or unworkable or would in some way 
render the award or order less perfect than the 
Commission intended it to be. The parties should, 
therefore, when speaking to the minutes, confine their 
attention to alterations which will have the effect of 
making the award, order or declaration more workable, 
rather than to alter its substance, [per Burnside J. in the 
Printing Trades Award (1925) 4 WAIG 150] [see also 
Operative Plasterers and Plaster Workers Federation v. 
CMEWU 69 WAIG 1920], 

In CSA i'. Public Service Commissioner (1937) 17 
WAIG 22, Dwyer P. said:— 

The minutes represent the decision of the Court 
and the points which we have to discuss are first of 
all anomalies and then mistakes that are likely to 
occur and then if there is anything the Court has 
omitted there is no reason why it should not be 
pointed out and attention will be paid to it before 
the award is issued. When the minutes are being 
discussed, it is not a question of fresh evidence. It is 
then too late. If one side was allowed to bring fresh 
evidence the other side would also have to be and 
we should never have an end of the matter. 

In addition, arguments as to the merits or comments 
by way of dissent are not part of the speaking to the 
minutes. 

My minute of proposed order proposed that there be 
liberty to apply in respect of the declarations. 

A number of questions were posed against the 
reasons for decision in the matter and against the 
background of a document (Exhibit 2) which does not 
seem to be positive. 

Since my proposed order provided for liberty to apply 
upon the declarations and orders contained in it, the 
questions ought to be considered and I do not therefore 
hold myselffunctus officio. I should add that I publish 
these supplementary reasons in order to attempt to 
assist the parties following their submissions to me 
upon speaking to the minutes. I publish them not to 
augment or reduce my reasons proper on this matter, 
but to address insofar as I deem it necessary, the 
submissions made to me. 

I had hoped that what I had said in my reasons for 
decision was clear. However, insofar as my reasons may 
not have been as clear as I had thought they were, I 
should, particularly since I was asked, in the beginning, 
to provide an interpretation of rule 25(g), I will add some 
further comments. 
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However. I would observe that no interpretation can 
contain a reference to every possible set of facts or every 
circumstance which might arise and rules are made to 
work by good will and efficiency. 

The efficient and/or cordial and/or lawful working of 
a union depends, amongst other things, on good will 
and commonsense as well as on compliance with the 
rules. 

I take this opportunity to re-state what I have said, 
citing Scott v. Jess (1984) 3 FCR263 at 286-289-.— 

A power given to a person or persons by the rules 
of an organisation must be exercised in good faith 
and for the purpose for which it is given, not for 
some ulterior or extraneous purpose. 

If the rules and any interpretation of them are treated 
contrary to that principle, then practical problems as 
well as problems at law will inevitably arise. 

The Executive of the union is required to carry out the 
objects of the union, and, in particular, to comply with 
rule 2(a), namely to watch over and protect the interests 
of its members. That in the case of the TAPE Division 
includes the members in that division. All members of 
the union are required to comply with lawful, intra vires, 
bona fide and reasonable directions of Conference or 
Executive [see rule 8(a)]. 

The Executive is required to control the affairs of the 
union in accordance with "this Constitution" (i.e. the 
rules) (see rule 18(a)). 

The TAPE Committee exists, under the rules, as a 
body separately constituted to deal with the affairs of 
TAPE Division members and elected by them. It carries 
impliedly within that status and nature the power to 
regulate its own procedures such as fixing the date of its 
meetings and forming sub-Committees to better deal 
with its business. 

However, the TAPE Committee and its members are 
bound by the rules of the union. 

The Executive is required to abide by and conform to 
all decisions and directions of Conference [see rule 
18(b)(i)]. So, of course, is the TAPE Committee. 

Since the Executive is required to control the affairs 
of the union in accordance with the rules, it is required 
to do so, recognising the role assigned to the TTAFE 
Committee by the rules. 

Thus, the TAPE Committee has a special role to play 
in TAPE matters (see my reasons proper at pages 20-21). 
It would not generally deal with administrative matters, 
but with policy matters or matters clearly related 
thereto, except if administrative matters were 
specifically referred by Executive (see pages 18-20 of my 
reasons proper). Administrative matters are in general 
usually the concern of the General Secretary and his 
staff in an organisation. However, they may be 
sometimes so significant that the Executive would or 
ought to deal with them and rule 25(g) would apply. I 
repeat "It (the TAPE Committee) is clearly designed 
under the rules to represent its members to a large extent 
in dealing with the Executive" (see my reasons proper at 
page 20). By the nature of its existence, it is entitled to 
regulate its procedures and fix the date of its meetings. 
For the Executive to do so would generally speaking be 
inconsistent with the role assigned to the TAPE 
Committee and would offend the rules. In turn the 
TAPE Committee would be required to act reasonably 
and bona fide in these and other matters. 

As should be clear from what I said in my substantial 
reasons for decision, the TAPE Committee does not 
speak for the union. The Executive does. However, in 
many and major respects the TAPE Committee speaks 
to the Executive for those who elect it. Decisions and 
action taken by the TAPE Committee can be referred to 
the Executive at the latter's instance. Because of the role 
of the TAPE Committee and its right to represent TAPE 

members and their interests, the Executive would in few 
instances (one would envisage) not endorse the 
decision and/or action of the TAPE Committee, 
particularly in a matter of the second type under rule 
25(g) (i.e. one exclusively affecting the Technical and 
Further Education Division). The Executive would no 
doubt expedite its "actioning" where necessary. If the 
Executive differed from a decision of the TAPE 
Committee and its action in the end in the non- 
oppressive, reasonable, bona fide, lawful and intra vires 
exercise of its powers overruled such decision, it would 
certainly not have to remit the matter back to the TAPE 
Committee, having so decided. It might also amend or 
endorse the decision and/or action within the same 
power and on the same basis. These are, of course, 
general remarks as to the interpretation of the rule and 
not a judgment on particular facts. 

Matters of complaint by individual members of 
TAPE as members of the union are matters which 
would not exclusively affect the Technical and Further 
Education Division. However, if they were matters 
which did exclusively affect the TAPE Division and/or 
were matters decided by Executive or which ought to be 
decided by Executive, then the Executive could not 
decide them without first referring them under rule 
25(g). If, however, such complaints were merely used to 
circumvent the legitimate role of the TAPE Committee 
by the Executive, that would be a different matter. The 
obligation of the Executive under rule 25(g) is clear. It 
should comply with it. 

I should add that I would find it difficult to envisage a 
decision by the Executive or its employees to harass or 
hamstring or financially deprive the TAPE Committee 
or to impede its operation as being reasonable, bonafide 
or within the rules, although I make no other comment. 
I do not prejudge that matter. Clearly, any decision or 
action by the TAPE Committee or any decision not to 
take action must occur within a reasonable time as a 
reasonable discharge of its powers and duties, just as the 
same should occur within the Executive. Some 
decisions will require in the interests of the union and 
the proper discharge of their duties by the Executive 
and/or the TAPE Committee to be made most urgently. 
In addition, if the Executive or its employees and/or the 
TAPE Committee are not able to conduct the affairs of 
the union without requiring minute interpretations of 
its rules or contrary to Scott v. Jess {op. dr.), I can foresee 
nothing but difficulty for the members. 

Further, if these interpretations were sought by any of 
the parties with a view to using those interpretations to 
attempt to circumvent the rules, there are major 
problems ahead for the union and its members. 

I would add that the survey obtained has no validity 
since the decision to obtain it was ultra vires and it 
should not be represented as a legitimate or effective 
survey to anyone. 

My orders reflect these matters. 
Order accordingly. 

Appearances: Mr D.A. Sheahan on his own behalf as 
applicant. 

Ms P. Giles (of Counsel) and Mr T. Boronovskvis for 
the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Desmond Allan Sheahan 
and 

State School Teachers Union of WA (Inc) 
No. 1895 of 1989. 

BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 
8th day of September 1989. 

THIS matter having come on for hearing before me on 
the 11th day of August 1989 and having heard Mr D.A. 
Sheahan on his own behalf as applicant and Ms P. 
Giles (of Counsel) and MrT. Boronovskvis on behalf of 
the respondent, and having reserved judgment on the 
matter, and judgment having been delivered on the 18th 
day of August 1989 wherein I granted the application in 
part it is this day, the 18th day of August 1989 ordered 
and declared as follows:— 

(1)(a) I declare that the respondent was in 
breach of rule 25(g) of its rules (Constitution) in 
that resolution 2 which appears on the last page of 
Exhibit 11 in these proceedings was passed 
contrary to rule 25(g) and ultra vires the powers of 
the Executive of the respondent at the meeting of 
the Executive held on the 27th day of July 1989. 

(b) I declare such resolution to be null and 
void. 

(c) (i) The rules referred to in this order are the 
rules of the respondent union. 

(ii) "The Executive" referred to in this order 
is "the Executive" referred to in rule 18 
of the rules. 

(iii) The TAPE Committee referred to in this 
order is the Technical and Further 
Education Committee referred to in rule 
25 of the rules. 

(iv) "Conference" in this order means 
"Conference" as referred to in rule 27 of 
the rules. 

(2) Neither the union nor officers or an 
employee thereof may take any action based on the 
opinion of members obtained pursuant to the said 
null and void resolution, or use the said opinion or 
opinions in the course of union submissions. 

(3) The interpretation which rule 25(g) of the 
rules of the State School Teachers Union of WA 
(Inc) ("the rules") bears is:— 

(a) The Technical and Further Education 
Committee has a duty to make decisions 
and take appropriate action on matters 
pertaining to the Technical and Further 
Education Division referred by Confer- 
ence/Executive where the same are 
referred by the Executive. 

(b) The Executive may refer matters pertain- 
ing to the Technical and Further Educa- 
tion Division to the TAFE Committee. 

(c) That duty arises in respect of any matter 
referred to it by the Executive or 
Conference. 

(d) The Executive may refer a matter to the 
TAFE Committee for decision and action 
as may Conference refer a matter to the 
TAFE Committee directly and not 
through the Executive. 

(e) The referral and the action of the TAFE 
Committee are subject to the rules of the 
union. 

(1) The function of the TAFE Committee 
under rule 25(g) must be seen in the light 
of its purpose and its constitution and its 
establishment under rule 25 generally as a 
body representing TAFE Division 
membership. Any decision of Executive 
on a decision or action of the TAFE 
Committee must take account and be 
seen to take account of that fact. 

(g) (i) The Executive is prohibited from 
making a decision on any matter 
which exclusively (i.e. solely) affects 
(i.e. touches upon, relates to or con- 
cerns) the Technical and Further 
Education Division (i.e. those 
members of the union employed in 
that area) unless it has first referred 
the matter to the TAFE Committee 
(and unless the TAFE Committee 
has dealt with it), by making a 
decision and taking appropriate 
action consistent with the rules, 

(ii) Matters in that context would 
normally be matters of policy only. 
However, such a matter might be a 
matter of administration if it were so 
significant that it pertained 
exclusively to the membership of the 
division or their interests or if the 
Executive elected to refer it. 

(h) It is the duty of the Conference Executive 
and the TAFE Committee to perform 
their duties and exercise their discretions 
(if any), under rule 25(g), bona fide, 
reasonably, according to the rules of the 
union, for the benefit of the union and for 
the benefit of the members, having regard 
to the role of the TAFE Committee as a 
separately elected Committee 
representing the interest of members in 
the TAFE Division. 

(i) The interpretation of the rule is further set 
out in my reasons for decision proper 
dated 18 August 1989 and further in my 
supplementary decision in this matter 
dated 8 September 1989 respectively. 

(4) I declare that there was no contravention of 
or failure to comply with rules 18 and 35 
established by the applicant. 

(5) The respondent, its officers, servants and 
agents are ordered to strictly comply hereinafter 
with the provisions of rule 25(g). 

President. 
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AWARDS/AGREEMENTS — 

Application for — 

BHP-UTAH MINERALS INTERNATIONAL 
CADJEBUT PRODUCTION AWARD No. All of 

1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BMP Minerals Ltd 

and 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers and Others. 

No. All of 1989. 

COMMISSIONER J.F. GREGOR. 
18th day of August 1989. 

Award. 
HAVING heard Mr R. Woodward on behalf of the 
Applicant and Mr N. Cinquina on behalf of the 
Respondents, the Commission, pursant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby makes the following Award. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Award No. A11 of 1989. 

1.—Title. 
This Award shall be known as the "BHP-Utah 

Minerals International Cadjebut Production Award 
1989, No. A11 of 1989" and replaces Order No. CR1310 
of 1988. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Term. 
4. Area and Scope. 
5. Contract of Service. 
6. Hours of Work. 
7. Shift Work. 
8. Overtime. 
9. Public Holidays. 
10. Time and Wages Record. 
11. Payment of Wages. 
12. Point of Assembly and Transportation. 
13. Annual Leave. 
14. Sick Leave. 
15. Bereavement and Compassionate Leave. 
16. Long Service Leave. 
17. Maternity Leave. 
18. Protective Clothing and Equipment. 
19. Rates of Pay and Allowances. 
20. Piecework. 
21. Definitions. 
22. Posting of Notices. 
23. Union Officials. 
24. Grievances and Disputes Procedure. 
25. Redundancy. 

3.—Term. 
This Award will operate until 2 March 1990. 

4.—Area and Scope. 
Except as otherwise provided, this Award applies to 

employees employed in the classification set out in 
Clause 19 of this Award, in the zinc/lead mining and 
processing industry carried out by the Respondent 
Company, BHP Minerals Ltd, at Cadjebut in the 
Kimberley region of Western Australia. 

5.—Contract of Service. 
(1) Except as hereinafter provided, employment 

shall be by the commute cycle, as defined in Clause 21 of 
this Award. 

(2) Except in the case of a casual employee, 
employment may be terminated by one cycle's notice 
from the employer or by one cycle's notice from the 
employee. Payment or forfeiture as the case may be in 
the circumstances of a lesser period shall be one cycle of 
work in lieu of the period of notice. 

(3) The provisions of this clause shall not affect the 
right of the employer to dismiss an employee without 
notice for refusal or neglect of duty or misconduct and 
in such cases the wages shall be paid up to the time of 
dismissal only. 

(4) Subject to the provisions of Clause 14.—Sick 
Leave and subclause (8) hereof any employee who 
having given or been given notice as aforesaid, absents 
himself from work during the period of notice shall not 
be entitled to payment for that period of absence. 

(5) The employer is under no obligation to pay for 
any day not worked upon which the employee is 
required to present for duty, except where this Award 
makes specific provision for payment for such 
absence. 

(6) An employee, who without notification to and 
subsequent approval of the employer, is absent from 
work for seven ordinary working shifts shall be deemed 
to have abandoned his employment unless and until, in 
the circumstances of any particular case, the employer 
otherwise agrees, but this subclause does not affect the 
employer's right of dismissal referred to in subclause (3) 
of this clause. 

(6) (a) The employer is entitled to deduct payment 
for any day upon which an employee cannot be usefully 
employed because of a strike by members of any of the 
Unions party to this Award, or by any other association 
or Union. 

(b) The provisions of paragraph (a) of this subclause 
also apply where the employee cannot be usefully 
employed through any cause which the employer could 
not reasonably have prevented but only if, and to the 
extent that the employer and the Union or Unions 
concerned so agree, or, in the event of disagreement, the 
Industrial Commission so determines. 

(c) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery, the Industrial 
Commission, in determining a dispute under para- 
graph (b) of this subclause, shall have regard for the 
duration of the stoppage and the endeavour made by 
the employer to repair the breakdown. 

(7) (a) The employer may suspend an employee 
from duty for misconduct and subject to the provisions 
of paragraph (b) of this subclause and of Clause 23, may 
withhold payment of wages for the period that the 
employee is so suspended. The period of suspension 
shall not exceed three working days. 

(b) An employee who has been suspended pursuant 
to paragraph (a) of this subclause may appeal to the 
Industrial Commission against the suspension which 
may — 

(i) Confirm the suspension, or 
(ii) Order that wages be paid for the period of 

suspension or for such portion of it as the 
Commission thinks fit. 
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(8) On commencement an employee shall be 
advised of the employment status. If the employee is 
advised that the employment is to be casual then that 
employment will remain so for a maximum of two 
cycles unless agreement to the contrary is reached with 
the Union. 

6.—Hours of Work. 
(1) Subject to this Award employees shall work on 

the basis of a commute cycle comprising a duty period 
of one week and an off duty period of one week, working 
hours in accordance with subclauses (2) and (3) of this 
clause. 
Shiftworkers. 

(2) A shiftworker is required to perform duty in 
accordance with the roster in alternating day and night 
shifts. 

Paid Hours 
Hours Day Night 

of Duty Shift Shift 
First and last rostered 

day of day shift 
Hours paid at single time 6.5 6.5x2 = 13.0 
Weekdays 

(other than first and last 
rostered day of a day 
shift) 

Hours paid at single time 7.6 7.6 
Hours paid at double time 4.4 8.8 

12.0 16.4 

Day Shift 16.4 x 4 = 65.6 
Night Shift 16.4 x 5 = 82.0 
Saturday 
Hours paid at time and a 

half 7.6 11.4 
Hours paid at double time 4.4 8.8 20.2 

12.0 20.2 

Sunday or Public Holidays 
Hours paid at double time 12.0 24.0 24.0 

Total hours per day shift 85.0 122.8 
Total hours per night shift 85.0 126.2 

(3) Rostered hours of duty for day shift to be worked 
between 6.00 a.m. and 6.00 p.m. Rostered hours of duty for 
night shift to be worked between 6.00 p.m. and 6.00 a.m. 
All Workers. 

(4) The time of commencing and finishing of a duty 
period may be varied by agreement between the employer 
and the Union, failing agreement by giving of appropriate 
notice. 

(5) Tea breaks may be taken as the need arises and in 
view of work demands but shall not interrupt work and 
shall be taken by the employee at one of the designated 
areas. 

(6) During the rostered hours of duty there will be one 
30 minute paid meal break to be taken at a mutually 
agreed time as close as possible to the middle of the 
shift. 

(7) The provisions of this clause are not applicable to 
pieceworkers to whom Clause 20 of this Award applies. 

7—Shift Work. 
(1) The method of working shifts or the times of 

commencing and finalising shifts may be varied by 
agreement with the Unions. 

(2) The employer may work any employees on shifts or 
transfer an employee from day work to shift work or from 
shift work to day work from time to time but before so 

doing shall endeavour to give seven days' notice to the 
employees concerned. In circumstances where less than 
seven days' notice is given the following shall apply: 

(a) On the first day of a cycle the length of such 
notice will be a minimum of six hours and on any 
other day the employer will give 48 hours' notice. 

(b) Where less than 48 hours' notice of change is 
given, overtime rates shall apply for work performed 
within that 48 hour period. 

(3) A shift worker on night shift shall be paid $12.02 per 
shift for each rostered shift. 

8.—Overtime. 
(1) All time worked in excess of the rostered hours of 

duty set out in Clause 6.—Hours of Work shall be paid 
for at the rate of double the single hourly rate provided 
in Clause 19.—Rates of Pay and Allowances. 

(2) Where an employee works so much overtime 
continuous with the completion of the employees 
rostered hours of duty, that the employee does not have 
at least 10 consecutive hours off duty, before the 
employee recommences duty, the employee shall be 
paid at overtime rates until the employee has had 10 
consecutive hours off duty. Provided that the employee 
shall be paid for all rostered hours of duty occurring 
during such 10 hours off duty. 

(3) An employee recalled to work overtime shall be 
paid for a minimum of four hours work at overtime 
rates. Such work shall not be regarded as overtime for 
the purpose of subclause (2) of this clause, unless the 
period of work is two hours or more or the employee is 
called out on more than one occasion between the 
completion of one shift or period of duty and the 
commencement of the next shift or period of duty. 

Should the work for which the employee was recalled 
be completed prior to the expiry of the four hours, the 
employee may be required to carry out other work in an 
operational emergency involving danger to personnel, 
plant or equipment. 

(4) Notwithstanding anything contained elsewhere 
in this Award time worked in excess of or outside 
rostered hours of duty shall not attract additional 
payment if it is due to private arrangements between the 
employees themselves. 

(5) An employee who is required to work two hours 
or more of overtime immediately prior to or following 
the completion of their rostered hours of work on the 
day shall be allowed a meal break of 30 minutes which 
shall be paid for at appropriate overtime rates. 

(6) The provisions of this clause are not applicable to 
pieceworkers to whom Clause 20 of this Award 
applies. 

9—Public Holidays. 
(1) The following public holidays shall apply forthe 

purpose of this Award — Christmas Day, Good Friday, 
Boxing Day, Easter Monday, New Year's Day, Anzac 
Day, Australia Day, Foundation Day, Labour Day, 
Sovereign's Birthday. 

(2) When an employee performs duty on a public 
holiday the employee shall be paid for all hours worked 
at the rate of double the single rate. 

(3) Where an employee is rostered off duty on a 
public holiday, the employee shall be paid 7.6 hours at 
the single rate. 

(4) When any of the days mentioned in subclause (1) 
fall on a Saturday or Sunday the holiday shall be 
observed on the next succeeding Monday, and when 
Boxing Day falls on a Sunday or Monday the holiday 
shall be observed on the succeeding Tuesday. 

(5) The provisions of this clause do not apply to 
casual workers nor to pieceworkers to whom Clause 20 
of this Award applies. 
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10.—Time and Wages Record. 
(1) The employer shall keep a record showing the 

name and address of each employee and their 
classification, the hours worked each day, and the 
wages and allowances paid each pay period. 

(2) This record shall be open for inspection to a duly 
accredited Union official during the usual office hours 
at the employer's office or other convenient place. 

(3) The Union official making such inspection shall 
be entitled to take a copy of entries in this record or by 
request copies will be sent to the Union's office. 

11.—Payment of Wages. 
(1) Wages shall be paid once in a commute cycle into 

a bank account or building society account nominated 
by the employee. 

(2) On or prior to pay day, the employer shall make 
available to the employee in writing the amount of 
wages to which the employee is entitled, the amount of 
deduction made therefrom and the net amount credited 
to the employee's account. 

(3) On termination of employment all moneys due 
shall be paid to the employee on the first ordinary week 
day after completion of the relevant work cycle. 

(4) No deduction shall be made from wages without 
the employees authority, except under the 
circumstances provided for in Clause 5 of this Award. 

12.—Point of Assembly and Transport. 
(1) Each employee shall be allocated a designated 

point of assembly and departure. Such designated 
assembly point may be altered by mutual agreement 
between the employee and the Company. 

(2) Each employee shall be responsible for travelling 
to the designated point of assembly. 

(3) The designated points of assembly shall be 
Broome, Kununurra and Derby; but where such 
designated points of assembly are inconvenient and the 
employee agrees, the designated point of assembly may 
be Cadjebut. 

(4) Employees shall be paid at single time for a total 
of two hours each way for travelling to and from site in 
each commute cycle. 

(5) When employees miss their rostered flight to 
Cadjebut due to their own fault and there is no available 
seat on the next flight, then employees are responsible 
for the expense and arrangement for the journey. 

(6) When actual travelling time takes longer than the 
rostered travelling time, payment for the journey shall 
be extended up to a maximum of 7.6 hours. 

(7) Where the employment of an employee is 
terminated, the employee shall be provided with free 
transport back to the designated point of assembly. 

(8) Where an employee commutes directly to the 
mine site using his/her own transport, the employee 
shall be paid a total of four hours at single time for each 
commute cycle. 

13.—Annual Leave. 
(1) The period of annual leave shall consist of two 

commute cycles of working and non working days and 
shall be allowed annually to an employee after 12 
months' qualifying service, with the option that the 
employee may take one commute cycle as annual leave 
after six months' service. 

(2) Before going on annual leave, the employee shall 
be paid for such leave an amount equal to that which 
would have been earned by the employee for the 
rostered hours of duty he would have worked had he not 
been on leave. 

(3) Where an employee has worked a rostered shift or 
rostered period of duty on a public holiday during the 
period since the employee last received annual leave, 
the employee shall in addition to the amount provided 
in subclause (2) hereof be paid 7.6 hours at single time 
for each such rostered shift or period of duty. 

(4) Annual leave shall be given and taken in a 
continuous period not later than 12 months after it 
accrues and at a mutually convenient time provided 
that employees cannot accumulate more than two 
periods of annual leave as provided in subclause (1) 
hereof. 

(5) Employees shall not take annual leave in 
portions of less than one commute cycle. 

(6) In the event of an employee being employed by 
the employer for only a part of the year, the employee on 
termination shall be entitled to such leave on full pay as 
is proportionate to the length of service during that 
period with the employer. 

(7) Where an employer has granted annual leave in 
advance of qualifying service, and the employment of 
the employee is terminated, the employer may deduct 
from moneys owing to such employee the amount by 
which the payments for annual leave exceeds the 
employee's entitlement to annual leave at the date of 
termination of employment. 

(8) (a) Time during which an employee is absent 
from work shall count for the purpose of determining 
the right to annual leave if — 

(i) It is an absence which the employee is entitled 
to under this Award. 

(ii) It is an absence authorised and approved by 
the employer. 

(iii) It is an absence during which the employee is 
entitled to payment under the Workers' 
Compensation Act. 

(9) (a) Subject to the provisions of this subclause an 
employee who, during a period of annual leave, is 
confined to home or a hospital for five consecutive days 
or more, as a result of ill health, is entitled to claim 
payment under Clause 14.—Sick Leave in lieu of 
payment for annual leave for all or part of the period of 
confinement. 

(b) A claim under paragraph (a) — 
(i) May not exceed the period of sick leave to 

which the employee was then entitled; 
(ii) Shall be made within 14 days of the employee 

resuming work after such leave; 
(iii) Shall be supported by such medical or other 

proof as may be reasonably required by the 
employer as to the sickness or injury and the 
necessity for confinement; and 

(iv) Shall, if the foregoing conditions are satisfied, 
be granted. 

(c) Where an employee is paid for a period of 
confinement under this subclause, he is entitled to a 
period of annual leave equivalent to the ordinary hours 
so paid for, which shall be taken in conjunction with 
his/her next annual leave or paid for if his service ends 
before that leave is taken. 

(10) The provisions of this clause do not apply to 
casual employees. 

14.—Sick Leave. 
(1) An employee (other than a casual employee) who 

is absent from work on account of personal illness or 
injury shall be entitled to payment of sick leave in 
accordance with this clause. 

(2) An employee shall accrue sick leave entitlements 
at the rate of 76 hours for each continuous year of 
service. This entitlement shall accrue to the employee 



on a pro rata basis for each completed month of service. 
Such sick leave payments will be at single time or in the 
case of employees remunerated in accordance with 
Clause 20.—Piecework, at the appropriate rate. 

(3) An employee has the option of being paid 
entitlements under this clause at the rate of 7.6 hours per 
day or at a rate equivalent to the paid hours the 
employee would otherwise have received, provided the 
payment shall not exceed the level of the employee's 
current entitlement in accordance with subclause (2) of 
this clause. 

(4) A worker is not entitled to the benefits of this 
clause unless proof is produced of sickness or injury 
which is satisfactory to the employer, or in the event of a 
disagreement, satisfactory to the Industrial Relations 
Commission. When the absence in respect of this clause 
exceeds two consecutive days, a medical certificate will 
be necessary in order that an employee may claim 
payment. 

(5) Whilst employment with the employer remains 
continuous sick leave shall accumulate from year to 
year so that any leave entitlements not taken in one year 
may be taken in any subsequent year. 

(6) An employee shall not be entitled to be paid sick 
leave for any period in respect of which he or she is 
entitled to Workers' Compensation. 

(7) An employee shall as soon as possible and before 
he or she is due to commence work, or on the day before 
the employee is due to arrive at the designated assembly 
point, inform the employer of the inability to attend for 
duty and as far as practicable state the nature of the 
illness or injury and the estimated duration of absence. 
Failure to do so may result in the employer withholding 
payment in accordance with this clause. 

(8) In the situation whereby an employee has been 
unable to travel to Cadjebut for medical reasons on the 
normal rostered journey and that employee 
subsequently advises the Company that he has received 
medical clearance to resume work, the employer shall 
endeavour to arrange transport to site by the first 
available and suitable means. (In these circumstances 
"suitable means" may include travel by bus.) On such 
day the employee shall be paid 7.6 hours at single time 
plus single time for any additional time spent travelling 
to Cadjebut. 

15.—Bereavement and Compassionate Leave. 
(1) An employee (other than a casual employee) 

shall be entitled to a maximum of five paid days leave in 
any one year, including travelling time, paid at a 
maximum of 7.6 hours at single time for each day — 

(a) Where the employee is absent from work 
because of the death of the employee's wife, 
husband, father, mother, brother, sister, child, 
mother-in-law, father-in-law, or grandparents for 
the purpose of attending the funeral; or 

(b) in the event of serious illness of the 
employee's wife, husband or child, provided that 
the employee produces to the employer an 
appropriate medical certificate in respect of that 
relative. 

(2) For the purpose of this clause "wife" and 
"husband" include de facto wife and husband. 

(3) Notwithstanding the foregoing provisions of this 
clause, such provisions do not apply when a worker is 
absent from work on Workers' Compensation or on 
paid leave under any other clause of this Award. 

(4) Pieceworkers to whom Clause 20 of this Award 
applies, shall be paid bereavement and compassionate 
leave in accordance with the Piecework Agreement. 

16.—Long Service Leave. 
(1) An employee shall as herein provided be entitled 

to leave with pay for long service. The long service 
which shall entitle an employee to such leave shall be 
continuous service with the employer in accordance 
with the definition of long service provided in 
paragraph 2 of the Long Service Leave Provisions 
published in Volume 64 of the Western Australian 
Industrial Gazette at pages one to three inclusive. 

(2) The leave to which an employee is entitled or 
deemed to be entitled shall accrue at the rate of 1.3 
weeks for each year of continuous service, provided 
that: 

(a) no entitlement arises or is deemed to arise 
until the employee has completed five years 
continuous service; 

(b) leave may be taken in more than one period 
but: 

(i) each period shall be in complete weeks; 
(ii) except in special circumstances approved 

by the employer no period shall be less than 
one week; and 

(iii) the 13 weeks' leave which accrues in 10 
years' continuous service shall be taken in 
not more than four periods. 

(3) Subject to the provisions of subdauses(l)and(2) 
of this clause, an employee taking leave shall be paid at 
the appropriate hourly rate for 7.6 hours on each day 
that such leave is taken. Pieceworkers to whom Clause 
20 of this Award applies, shall receive the appropriate 
rate as specified in their contract. 

(4) Where an employee is entitled to leave under 
paragraph (1), and the employment of the employee is 
terminated: 

(a) By the employee's death; or 
(b) by the employer for any reason other than 

gross misconduct; or 
(c) by the employee 

the employee shall be entitled to be paid in accordance 
with subclause (4) hereof an amount equivalent to 1.3 
weeks for each completed year of service in respect of 
which long service leave has not been taken. 

The period of leave referred to in this clause is a total 
period which includes working and non-working days 
in the commute cycles. 

17.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 
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(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the employee make it inadvisable 
for the employee to continue at her present work, the 
employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at a time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, 
or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in 
addition to special maternity leave, to 
such paid sick leave as to which she is 
then entitled and which a duly 

qualified medical practitioner certifies 
as necessary before her return to 
work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner 
certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of an 
employee who was transferred to a safe job 
pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not 
exceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service 
for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time during 
the period of leave by notice given in 
accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the ground of 
her pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof shall 
be entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 



(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of, 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

18.—Protective Equipment and Clothing. 
(1) Safety glasses, safety footwear, ear protection, 

helmets, masks, gloves and goggles and such other 
safety and protective gear as may be required by the 
employer, shall be provided by the employer, and the 
employee shall wear or use such equipment so 
provided. 

(2) Failure to wear safety equipment as required may 
be deemed to, be misconduct. 

(3) The employer shall on commencement and prior 
to starting work (subject to availability) and every 12 
months thereafter supply each employee with three sets 
of shirts and trousers or their equivalent. In addition 
two pairs of safety footwear shall be supplied on 
commencement. Replacement of this footwear will be 
on the basis of fair wear and tear. 

(4) The employer shall supply each employee with a 
jacket for winter. These shall be replaced every two 
years. 

(5) Electrical workers, shall, within the limits of the 
clothing articles prescribed, be supplied with garments 
of non-synthetic material. 

(6) Employees shall be responsible for the 
laundering of their clothing with laundry detergent 
supplied by the employer. 

19.—Rates of Pay and Allowances. 
(1) An employee, other than a casual employee, or an 

employee who is remunerated in accordance with 
Clause 20.—Piecework of this Award, shall be paid in 
accordance with the following schedule: 

A B 
Production $ per hour $ per hour . 
Mill Operator — Grade 1 9.79 10.05 
Mill Operator — Grade 2 10.25 10.51 
Mill Operator — Grade 3 10.90 11.16 
Mill Operator — Grade 4 11.47 11.73 
Maintenance 
Tradesperson 11.71 11.97 
Electrician — Intermediate 12.15 12.40 
Electrician — Special Class 12.64 12.90 

Column A rates apply from 29 February 1988. 
Column B rates apply from 13 May 1989. 

(2) Cadjebut Allowance: A flat allowance of $88.40 
per work cycle shall be paid to each employee. In the 
case of an employee with dependants (as defined) who 
are living with him, or her, this allowance shall be a flat 
amount of $ 112.50 per work cycle. This allowance takes 
into account location, site disability and commuting to 
and from the Cadjebut minesite. 

(3) Shift Allowance: An employee shall, in addition 
to his or her ordinary rate, be paid $ 12.02 per shift of 12 
hours when on night shift. 

(4) Tool Allowance. 
(a) Where an employer does not provide a 

tradesperson with the tools ordinarily 
required by that tradesperson in the 
performance of his/her work as. a trades- 
person, the employer shall pay a tool allow- 
ance in addition to the hourly rate paid for 
such work as provided in subclause (1) of this 
clause. The tool allowance shall be at a rate of 
22 cents per hour for all purposes of the Award. 
This allowance shall be for the purpose of 
such tradesperson supplying and maintaining 
tools required in the performance of his/her 
work as a tradesperson. 

(b) Any tool allowance paid pursuant to sub- 
paragraph (a) of this paragraph shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of trade- 
persons all necessary power tools, special 
purpose tools and precision measuring instru- 
ments. 

(5) Electrical Tradespersons Allowance: An 
electrical tradesperson who, in addition to satisfactorily 
completing an apprenticeship to his/her trade holds by 
external examination a current "A" or "B" licence 
issued pursuant to the State Energy Commission Act 
shall be paid an all purpose allowance of $12.10 per 
cycle. An electrical tradesperson who holds an 
electrical installers licence shall be paid an all purpose 
allowance of $12.10 in addition to his base rate in any 
cycle when required to use such licence. 

(6) Leading Hand Allowance: Where an employee 
has been appointed as a leading hand in charge of other 
employees, he or she shall receive an amount of 31 cents 
in addition to the base rate for each hour when so 
employed. 

(7) Standby for Call Out Allowance: Where an 
employee, after the completion of his/her normal shift, 
has agreed to hold himself/herself in readiness to 
accept a call out on the next succeeding shift he/she 
shall be paid $20.00, which sum shall stand alone from 
any payment made for any call out which occurs during 
the off shift. 

(8) Travel Allowance: An employee who is required 
to attend for work at Cadjebut shall be paid four hours 
at the rate prescribed in subclause (1) and (2) of this 
clause for each work cycle, in addition to other 
payments prescribed in this clause. 

(9) Casual Employees: A casual employee shall be 
paid at the appropriate hourly rate as prescribed in this 
clause at subclause (1) plus a loading of 20 per cent in 
lieu of sick leave, annual leave, bereavement and 
compassionate leave, maternity leave and long service 
leave. 

20.—Piecework. 
The provisions relating to piecework shall be by 

agreement between the employer, underground 
employees representatives and their Union. 
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21.—Definitions. 
(1) In this Award, unless a contrary intention is 

apparent from the context:— 

(a) "Clause" means a clause of this Award, 
"subclause" means a subclause of the clause or as 
the case may be the schedule in which it appears 
and "paragraph" and "subparagraph" have a 
corresponding meaning. 

(b) "Employer" means the Company party to 
this Award. 

(c) "Ordinary hours" means the hours 
prescribed in or pursuant to Clause 6 of this 
Award. 

(d) "Commute cycle" means the actual time 
span between when an employee is regularly 
rostered to report to the relevant point of assembly 
prior to the commencement of a period of duty and 
when the employee is next required to report to that 
point of assembly prior to the commencement of 
the next period of duty. 

(e) "Shift" shall mean the period during which 
the employee is physically engaged in working for 
the employer. At Cadjebut, a full shift is of 12 hours 
duration. 

(f) "Day worker" is an employee whose ordinary 
hours normally cover the period from 6.00 a.m. to 
6.00 p.m. 

(g) "Shift worker" is an employee whose 
ordinary hours may be between 6.00 a.m. and 6.00 
p.m. alternating on each commute cycle with hours 
between 6.00 p.m. and 6.00 a.m. 

(h) "Roster" means a work group to which an 
employee is allocated, working in accordance with 
a regular commute cycle. 

(i) "Dependant" shall mean spouse or de facto 
spouse, or a child and where such dependant does 
not receive a wage or salary. Where an employee 
receives a benefit provided by this Award because 
of dependants, it is incumbent upon that employee 
to notify the employer when such dependants no 
longer conform with the above definition. The 
employer may deduct benefits previously paid in 
respect of dependants if it is shown that the 
employee was not entitled to such benefits. 

(j) "Mill operator — grade 1" means an 
employee engaged in other than underground 
operations who having commenced work with the 
employer undergoes training in two areas of the 
plant and has served less than 20 complete work 
cycles. 

Employees performing duties as tradesperson 
assistants, storeperson grade 1 shall be paid at the 
same rate as "mill operator — grade 1". 

(k) "Mill operator — grade 2" means an 
employee who has been assessed as proficient in 
the operation of two areas of the plant and who has 
completed at least 20 work cycles as "mill operator 
— grade 1". 

Employees performing duties as storeperson 
grade 2 shall be paid at the same rate as "mill 
operator — grade 2". 

(1) "Mill operator — grade 3" means an 
employee who has been assessed as proficient in 
the operation of four areas of the plant and who has 
completed at least 20 cycles as "mill operator — 
grade 2". 

Employees performing duties as storeperson 
grade 3 shall be paid at the same rate as "mill 
operator — grade 3". 

(m) "Mill operator — grade 4" means an 
employee who has been assessed as proficient in 
the operation of all areas of the plant and who has 
completed at least 20 work cycles as "mill operator 
— grade 3". 

(n) "Areas of the plant" shall be those 
designated in the Order No. CR1310 of the Western 
Australian Industrial Relations Commission 
issued on 2 March 1989 (Western Australian 
Industrial Gazette Volume 69 p. 1747). 

22.—Posting of Notices. 
(1) The employer shall keep a copy of this Award 

posted in a secure place where it may be readily and 
conveniently seen by employees to whom it applies. 

(2) The employer shall provide lockable notice 
boards for the posting of Union notices and may 
remove any notice which is not signed by an official of 
the Unions concerned in the Cadjebut operation or by a 
shop steward of those Unions. 

23.—Union Officials. 
(1) A duly accredited full-time official of a Union 

party to this Award may enter the employer's property 
and premises at any time, but shall not, without the 
permission of the employer, interview employees 
during their working hours. 

(2) The employer undertakes to facilitate and 
arrange for accommodation at their premises for 
visiting accredited officials of those Unions if prior 
notice of intention to visit is given to the employer. 

24.—Grievances and Disputes Procedures. 
(1) To facilitate the remedying of any grievance or the 

settlement of any dispute the following procedure shall 
apply: 

(a) The employee or the shop steward 
concerned shall first refer the grievance to the 
foreman or immediate supervisors. 

(b) The shop steward may discuss with the 
foreman any grievance affecting the employees the 
shop steward represents and, if the matter is not 
satisfactorily resolved, may discuss the matter with 
the Company Officer nominated by the employer 
to deal with such matters on the site. 

(c) The Company Officer shall, within 48 hours 
of discussing a grievance with a shop steward, 
advise the shop steward of the employer's decision 
on the matter. Provided that where, owing to the 
nature of the grievance, the Company Officer and 
shop steward agree that a longer period than 48 
hours is necessary for a decision to be made, the 
employer's decision shall be conveyed to the shop 
steward within the agreed time. 

(d) If the matter is not resolved by the foregoing 
discussions the shop steward shall notify the 
appropriate full-time official of the relevant Union 
and shall thenceforth leave the conduct of 
negotiations in the hands of the Union. 

(e) Where a matter has been referred to the 
Union by the shop steward, the Union shall 
promptly take all steps necessary under its rules 
and under the Industrial Arbitration Act to resolve 
the matter. 

(2) A shop steward shall not leave the place of work 
to investigate any matter or discuss any matter with the 
employer's representative unless on each occasion the 
shop steward first obtains permission to do so from the 
foreman or supervisor. 

(3) When it becomes necessary that a stop work 
meeting be held concerning a grievance or dispute, 
employees or their representative shall endeavour to 
advise the employer in order that a mutually convenient 
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time may be arranged for the meeting. (In any event, 
employees shall ensure that the operation is left in such 
a situation whereby there is no threat to safety or of 
damage to plant.) Until such time as that meeting 
occurs, work shall continue normally and there shall be 
no ban or limitation imposed whilst the procedures in 
this clause take place. 

25.—Redundancy. 
(1) The provisions of this clause apply in the event of 

the employer making any employee redundant. 
(2) For the purposes of this clause an employee shall 

be deemed to have been made redundant if his employ- 
ment is to be terminated because he has become surp lus 
to requirements owing to technological change, merger, 
takeover or re-organisation of work or production 
methods or procedures or market conditions, but not if 
he is to be terminated for misconduct or unsatisfactory 
service, nor if he is offered but fails to accept 
appropriate alternative employment with the 
employer. 

(3) When the employer has deemed an employee's 
position to become redundant, in accordance with 
subclause (2) of this clause, discussions shall take place 
between the employee(s) affected, the relevant Unions 
and the employer. 

(a) The discussion shall take place as soon as is 
practicable after the employer has decided to deem 
an employee redundant and shall cover among 
other things, reasons for the proposed 
terminations, measures to avoid or minimise the 
terminations and measures to minimise any 
adverse effect of any terminations on the 
employees concerned. The employee shall receive 
notice of redundancy by a period equal to six roster 
cycles. 

(b) For the purpose of such discussion the 
employer shall provide in writing to the employees 
concerned and their Union or Unions, all relevant 
information about the proposed terminations 
including the reasons for the proposed 
terminations, the number and categories of 
employees likely to be affected and the number of 
employees normally employed and the period over 
which the terminations are likely to be carried out. 
Provided that any employer shall not be required 
to disclose confidential information the disclosure 
of which would be contrary to the employer's 
interests. 

(4) Transfer to Lower Paid Duties: Where an 
employee is transferred to lower paid duties for reasons 
set out in subclause (2) of this clause the employee shall 
be entitled to the same period of notice of transfer as the 
employee would have been entitled to had the 
employment been terminated, and the employer may at 
the employer's option, make payment in lieu thereof of 
an amount equal to the difference between the former 
ordinary weekly rate of wage and the new lower 
ordinary weekly rate of wage for the number of weeks of 
notice still owing. 

(5) Severance Pay. 
(a) Retrenched workers shall be entitled to the 

following benefits: 
(i) Payment equivalent to two cycles plus, 
(ii) For periods of continuous service of: 

Less than one year Nil 
One year but less than two 

years two cycles 
Two years but less than 

three years three cycles 
Three years but less than 

four years four cycles 
Four years and over five cycles 

"Cycle" in this context means the wages 
received for one normal work cycle. 

(iii) Long service leave paid on a pro rata 
monthly basis, provided that the employee 
has completed 12 months continuous 
service. 

Provided that the severance payments shall not 
exceed the amount which the employee would 
have earned if employment with the employer had 
proceeded to the employee's normal retirement 
date. 

(b) For the purpose of this clause continuity of 
service shall not be broken on account of — 

(i) any interruption or termination of the 
employment by the employer if such inter- 
ruption or termination has been made 
merely with the intention of avoiding 
obligations hereunder in respect of leave of 
absence; 

(ii) any absence from work on account of 
personal sickness or accident for which an 
employee is entitled to claim sick pay as 
prescribed by this Award or on account of 
leave lawfully granted by the employer; or 

(iii) any absence with reasonable cause, proof 
whereof shall be upon the employee: 

Provided that in the calculation of continuous 
service under this subclause any time in respect of 
which an employee is absent from work except 
time for which an employee is entitled to claim 
annual leave, sick pay, long service teave and 
public holidays as prescribed by this Award shall 
not count as time worked. 

(c) Service by the employee with a business 
which has been transmitted from one employer to 
another and the employee's service has been 
deemed continuous in accordance with the Long 
Service Provisions published in Volume 66 of the 
Western Australian Industrial Gazette at pages one to 
four shall also constitute continuous service for the 
purpose of this clause. 

(6) Employee Leaving During Notice: An employee 
whose employment is to be terminated for reasons set 
out in subclause (2) of this clause may terminate 
employment during the period of notice referred to in 
(3)(a) of this clause and, if so, shall be entitled to the 
same benefits and payments under this clause had the 
employee remained with the employer until the expiry 
of such notice. Proviced that in such circumstances the 
employee shall not be entitled to payment in lieu for the 
remaining period of notice. 

(7) Alternative Employment: An employer, in a 
particular redundancy case, may make application to 
the Commission to have the general severance pay 
prescription varied if the employer obtains acceptable 
alternative employment for an employee, 

(8) Time Off During Notice Period. 
(a) During the period of notice of termination of 

employment given by an employer, an employee 
whose employment is to be terminated for reasons 
set out in subclause (2) of this clause shall for the 
purpose of seeking other employment be entitled to 
be absent from work during each week of notice up 
to a maximum of eight ordinary hours without 
deduction of pay. 

(b) If the employee has been allowed paid leave 
for more than one day during the notice period for 
the purpose of seeking other employment, the 
employee shall, at the request of the employer, be 
required to produce proof of attendance at an 
interview or the employee shall not receive 
payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 
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(9) Notice to Commonwealth Employment Service: 
Where a decision has been made to terminate 
employees in the circumstances outlined in subclause 
(2) of this clause, the employer shall notify the 
Commonwealth Employment Service thereof as soon 
as possible giving relevant information including the 
number of categories of the employees likely to be 
affected and the period over which the terminations are 
intended to be carried out, 

(10) Superannuation Benefits. 
(a) Subject to further order of the Commission 

where an employee, who is terminated receives a 
benefit from a superannuation scheme, the 
employee shall only receive under subclause (5) of 
this clause the difference between the severance 
pay specified in that subclause and the amount of 
the superannuation benefit the employee receives 
which is attributable to employer contributions 
only. 

(b) If the superannuation benefit is greater than 
the amount due under subclause (5) of this clause 
then the employee shall receive no payments under 
that subclause. 

(11) Employees Exempted: This clause shall not 
apply where employment is terminated as a conse- 
quence of conduct that justifies instant dismissal 
including malingering, inefficiency or neglect of duty or 
in the case of casual employees, apprentices or 
employees engaged for a specific period of time or for a 
specified task or tasks. 

(12) Employers Exempted: Subject to an order of the 
Commission, in a particular redundancy case, this 
clause shall not apply to an employer who employs less 
than 15 employees. 

(13) Dispute Settling Procedures: Any dispute under 
these provisions shall be referred to the Commission. 

EXHAUST SERVICES INDUSTRY 
YOUTH TRAINEESHIP AGREEMENT 

No. AG 14 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union 
of Workers, Western Australian Branch 

and Another 
and 

Armadale Exhaust Centre and Others. 
No.AG14of 1988, 

COMMISSIONER C.B. PARKS. 
12th day of September 1989. 

Order. 
HAVING heard Ms DA. Blaskctt on behalf of the 
applicants and there being no appearance on behalf of 
the respondents and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the attached Memorandum be registered as 
an industrial agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

No.AG14of 1988. 
Memorandum of Terms of Agreement. 

Subject to the provisions of the Industrial Relations 
Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an agreement made between the Australasian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch and the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia (the Union) on the one part and 
the employers named in Schedule 1. — Signatories and 
Respondents hereof on the other part, witnesseth that 
hereto mutually covenant and agree the one with the 
other as follows: 

1. —Title. 
This agreement shall be known as the Exhaust 

Services Industry Youth Traineeship Agreement 
No. AG14of 1988. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Objects. 
5. Conditions and Wages. 
6. State Training Authority. 
7. Training Requirements. 
8. Conditions. 
9. Wages. 

10. Duration. 
11. Disputes Settlement. 

Schedule 1. — Signatories to Agreement. 
3. — Definitions. 

"Exhaust Service Trainee" — shall mean a 
person who: 

(1) is employed under the terms of the Metal 
Trades (General) Award No. 13 of 1965 
solely for the purpose of being trained in 
all aspects of the exhaust services 
industry. 

(2) shall be employed within the guidelines 
of the Australian Traineeship System. 

(3) is employed solely for the purpose of 
giving the person training and experience 
as specified in the approved training 
plan. 

(4) is under the age of 20 and is not an 
apprentice. 

(5) will only do work in the field of 
automotive exhaust repairs as set out in 
the approved training programme. 

4. — Objects. 
(1) The object of this agreement is to provide the 

form and substance of conditions of employment, 
including rates of pay, applicable to exhaust 
services trainees in Western Australia employed 
under the Australian Traineeship System (ATS) 
and who, but for being a trainee under the scheme 
would be covered by an award to which the union is 
a party. 

(2) This agreement shall not be used by any 
party as a precedent in any proceedings before 
Industrial Tribunals. The purpose is to provide 
training which will enhance the skills level and 
future employment prospects of young people. 
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5. — Conditions and Wages. 
All conditions and wages other than those 

specified in this agreement shall be as prescribed in 
the Metal Trades (General) Award No. 13 of 
1965. 

6. — State Training Authority. 
This agreement shall operate in respect of 

persons engaged by employers who are parties to 
this agreement, with approval of the union and the 
Director of Industrial Training, Department of 
Employment and Training — Western Australia, 
pursuant to section 37D of the Western Australian 
Industrial Training Act 1975. 

7. — Training Requirements. 
(1) This agreement provides the basis for the 

introduction of the Australian Traineeship System 
and employment of trainees. 

(2) Whilst trainees are working with an 
employer they are to be afforded appropriate on 
and off the job training as outlined in the approved 
training plan. 

(3) The trainee shall be engaged for a minimum 
of 52 weeks. 

(4) The employer shall ensure that the trainee is 
permitted to attend the off the job training courses 
and shall provide prescribed on the job training. 
The employer shall provide appropriate 
supervision during on the job training. 

8. — Conditions. 
(1) The trainees shall not displace existing full- 

time, part-time or regular casuals and should be 
additional wherever possible. 

(2) No trainee shall be dismissed by an 
employer, or resign during the period of training 
without agreement from the Director of Industrial 
Training, Department of Employment and 
Training Western Australia, and then only after 
due notification to the union. Employers who fail 
to observe the training agreement shall not be 
eligible to employ further trainees. Trainees who 
successfully complete this training shall be given 
preference of employment at the work place at 
which their training was conducted, if a vacancy is 
available. (This shall not apply to group employer 
schemes.) 

(3) The employer, the Government, the Union, 
representatives of Technical and Further 
Education and the Australian Automotive 
Industry Training Committee (WA) shall be 
involved in the Traineeship Scheme. 

(4) All education and training components 
must be developed prior to implementation and 
the employment of trainees with all parties as set 
out in subclause (3) herewith. These courses must 
include components dealing with occupation, 
health and safety, employment rights and trade 
union rights. 

(5) Persons employed as trainees shall not be 
required to work broken shifts but shall work their 
shifts with a minimum of half hour period for 
lunch and a maximum of one hour except by 
agreement with the union. 

(6) When persons employed as trainees are 
required to finish work when the normal means of 
public transport is not available the employer shall 
provide transport home for the trainee free of 
charge. 

(7) Persons employed as trainees may be 
required to work reasonable overtime by 
agreement with the union. In such cases all 
overtime must be supervised. 

(8) Persons employed as trainees shall not be 
required to do shift work. 

(9) All conditions other than those specified in 
this agreement shall as prescribed in the Metal 
Trades (General) Award No. 13 of 1965 be binding 
on the employer and employees with the exception 
that the employment of trainees shall not affect the 
ratio of junior employees at participating 
establishments. 

9. — Wages. 
(1) For the purpose of achieving stability of 

income for the trainee, the employer shall pay a 
weekly wage calculated on the following basis: 

X x 39 

where X equals the appropriate junior rate 
under the Sheet Metal Workers Award, 
providing that a minimum rate is paid as 
specified in ATS guidelines. 

(2) The average trainee wage as set out in 
subclause (1) of this clause shall be used to 
calculate overtime, penalty payments for Saturday, 
Sunday and public holidays and for annual leave 
entitlements in accordance with such provisions in 
the Metal Trades (General) Award No. 13 of 
1965. 

Explanation. 
In order to ensure that trainees are given a 

weekly wage, payment for time on the job is 
averaged over the 52 weeks of the year, that is 39 
weeks on the job at the junior rate and 13 weeks off 
the job at no pay. 

Therefore, a trainee who works 38 hours in a 
week is paid the average and accrues paid time 
which is paid when the trainee is off the job. 

10. — Duration. 
This agreement shall be for a period of 12 

months and shall be reviewed before the expiration 
of that period. 

11. — Disputes Settlement. 
(1) Should any dispute arise as to the operation 

of this agreement and the parties are unable to 
resolve that dispute by amicable negotiation the 
parties shall refer such dispute to the Industrial 
Relations Commission for: 

(a) Conciliation in the first instance, and 
failing that 

(b) for arbitration. 
(2) Should any dispute arise as to the operating 

of a "training" agreement such dispute shall be 
resolved through the settlement mechanisms 
presented by the Industrial Training Act 1975. 

Schedule 1. — Signatories to Agreement. 
Signatories: Respondents: 
J. Cook The Australasian Society 
A. Stafford — for of Engineers, Moulders 
and on behalf of and Foundry Workers' 

Industrial Union of 
Workers. 
318 Lord Street, East 
Perth WA 6000. 



A.J. Marks 
K. McCann — for 
and on behalf of 

G. Cardell — for and 
on behalf of 

K. Clarke — for and 
on behalf of 

J. Kelly — for and on 
behalf of 

R. Johnson — for 
and on behalf of 

F. Cirillo — for and 
on behalf of 

F. Cirillo — for and 
on behalf of 

G. Pringle — for 
and on behalf of 

A. Murphy — for 
and on behalf of 

K. Blackwood — for 
and on behalf of 

Amalgamated Metal 
Workers and Shipwrights 
Union, 
102-104 Oxford Street, 
Mt Hawthorn WA 6016. 
Armadale Exhaust 
Centre, 
37 Owen Road, 
Kelmscott WA 6111. 
Down Under Exhaust, 
71 Scarborough Beach 
Road, Mt Hawthorn WA 
6016. 
Exuma Pty Ltd, trading 
as Ian Diffen Tyre and 
Muffler Centre. 
88 Havelock Street. West 
Perth WA 6005. 
Genie Exhaust, 
47A Norma Road. 
Myaree WA 6154. 
Kewdale Exhaust, 
Unit 7, 120 Briggs Road, 
Kewdale WA 6105. 
Magic Tune Exhaust, 
39 Welshpool Road, 
Welshpool WA 6106. 
Melville Muffler Centre, 
49 McCoy Road, Myaree 
WA 6154. 
Murphy's Mufflers, 
404 Scarborough Beach 
Road, Osbome Park WA 
6017. 
Waneroo Muffler and 
Exhaust, 11 Prindiville 
Drive, Wanneroo WA 
6065. 

GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD PSA A20 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 23.—New Award. 
The Civil Service Association of 
Western Australia Incorporated 

and 
Hon Minister for Health. 

No. PSAA20 of 1985. 
Government Officers Health and Welfare Services 

COMMISSIONER G.L. FIELDING. 
29th day of November 1988. 

Award. 
HAVING heard Mr DA. Robinson on behalf of the 
Applicant and Mr G.L. Burns on behalf of the 
Respondent, the Commission, constituted by the 
Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988, dated 9 
September 1988, have been complied with, and by 
consent, doth hereby — 

Make an Award to be known as the Government 
Officers (Social Trainers) Award 1988 to replace 
the Social Trainer (Division for the Intellectually 

Handicapped, Mental Health Services) Salaries. 
Allowance and Conditions Agreement 1982 in 
terms of the document attached hereto with effect 
on and from the 9th day of December 1988. 

(Sgd.) G.L. FIELDING. 
^.S.l Public Service Arbitrator. 

1.—Title. 
This Award shall be known as the Government 

Officers (Social Trainers) Award 1988, and shall replace 
the Social Trainer (Division for the Intellectually 
Handicapped, Mental Health Services) Salaries 
Allowance and Conditions Agreement 1982. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Contract of Service. 
8. Part-Time Employees. 
9. Casual Employees. 
10. Hours of Duty. 
11. Annual Recreation Leave. 
12. Long Service Leave. 
13. Sick Leave. 
14. Short Leave. 
15. Leave Without Pay. 
16. Maternity Leave. 
17. Study Leave. 
18. Leave for Training with Defence Forces. 
19. Trade Union Traning Leave. 
20. Leave to Attend Association Business. 
21. Public Service Holidays. 
22. Overtime. 
23. Motor Vehicle Allowances. 
24. Property Allowances. 
25. Miscellaneous Allowances. 
26. Higher Duties Allowances. 
27. District Allowances. 
28. Shiftwork. 
29. Sleep Shift Allowances. 
30. In Charge Allowances. 
31. Uniforms and Laundry. 
32. Records and Information. 
33. Preservation and Non-Reduction. 
34. Deduction of Association Subscriptions. 
35. Right of Entry. 
36. Notification of Change. 
37. Copies of Award. 
38. Salaries. 

Schedule A — Salary Classifications. 
Schedule B — Clause 22.—Overtime. 
Schedule C — Clause 23.—Motor Vehicle Allow- 

ances. 
Schedule D — Clause 25.—Miscellaneous 

Allowances. 
Schedule E — Clause 27.—District Allowances. 
Schedule F — Map. 
Schedule G — Clause 28.—Shiftwork Allowances. 
Schedule H — Clause 30.—In Charge Allowances 

and Clause 31.—Uniforms and 
Laundry. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 



4.—Scope. 
This Award shall apply to all Trainee Social Trainers, 

Social Trainers, Social Trainer Supervisors, Staff 
Educators and Senior Staff Educators employed by the 
Authority for Intellectually Handicapped Persons. 

5.—Term. 
The term of the Award shall be a period of one year 

from the date hereof. 

6.—Definitions. 
In this Award unless the contrary intention 

appears:— 
"Accrued Day(s) Off means the paid days off 

accruing to an employee resulting from an 
entitlement to the 38 hour week as prescribed in 
Clause 10. 

"Association" means the Civil Service 
Association of Western Australia Incorporated. 

"Employer" shall mean the Authority for 
Intellectually Handicapped Persons. 

"Senior Social Trainer" means a Social Trainer 
who is appointed or promoted to a position 
designated as such by the Employer and is 
subordinate to a Social Trainer Supervisor 
provided that the minimum qualifications for 
appointment as a Senior Social Trainer will be the 
Certificate in Training the Handicapped or 
equivalent. 

"Senior Staff Educator" means a Social Trainer 
who: 

(a) is engaged in co-ordinating the training of 
employees and the supervision of Staff 
Educators employed under this Award; 

(b) is designated as such by the Employer; 
(c) has completed the Certificate in Training 

the Handicapped or equivalent; and 
(d) has not less than two years experience as an 

appointed Social Trainer. 
"Social Trainer" means: 
(a) an employee who has completed not less 

than one year's continuous service as a 
Trainee Social Trainer, and who has passed 
the First Year Training Course, and 
achieved a satisfactory report on conduct, 
efficiency and diligence from their 
Supervisor; or 

(b) an employee who has completed Stage I and 
Stage II of the Training Course in Training 
the Handicapped or equivalent prior to 
employment, has not less than six months' 
continuous service as a Trainee Social 
Trainer and has achieved a satisfactory 
report on conduct, efficiency and diligence 
from their Supervisor. 

"Social Trainer Supervisor" means a Social 
Trainer who is appointed or promoted to a position 
designated as such by the employer to which an 
employee in categories covered in this clause are 
allocated provided that the minimum qualifica- 
tions for appointment as a Social Trainer 
Supervisor will be the Certificate in Training the 
Handicapped or equivalent. 

"Staff Educator" means a Social Trainer who: 
(a) is engaged in the training of employees 

employed under this Award, 
(b) is designated as such by the employer, 
(c) has completed the Certificate in Training 

the Handicapped or equivalent, and 
(d) has not less than two years' experience 

working as an appointed Social Trainer. 

"Trainee Social Trainer" means an employee 
who has undertaken to qualify as a Social 
Trainer. 

7.—Contract of Service. 
(1) Subject to subclauses (6) and (7) of this clause no 

employee shall leave the employ of the employer until 
the expiration of one month's written notice of his/her 
intention to do so without the approval of the employer. 
An employee who fails to give the required written 
notice shall forfeit the sum of $500. 

(2) Where agreement is reached between an 
employee and the employer for a shorter period of 
notice than that specified in subclause (1) of this clause, 
the penalty of $500 shall be waived. 

(3) One month's written notice shall be given by the 
employer to an employee whose services are no longer 
required. Provided that the employer may pay the 
employee one month's salary in lieu of said notice. 

(4) An employee, having attained the age of 55 years 
shall be entitled to retire from the employ of the 
employer. 

(5) Every employee shall retire on attaining the age 
of 65 years. 

(6) The contract of service of a Trainee Social Trainer 
shall be by the week and may be terminated by one 
week's notice on either side or by the payment of one 
week's salary by either party in lieu of said notice. 

(7) Part IV of the Public Service Act 1978 shall apply 
mutatis mutandis to employees employed pursuant to 
this Award, except for the provisions of section 44(2)(c) 
of the Act. 

8.—Part-Time Employees. 
(1) An employee who is employed on a part-time 

basis shall be paid a proportion of the appropriate full- 
time salary prescribed by this Award dependent upon 
the time worked every fortnight. The salary shall be 
calculated as follows:— 

Hours worked each Full-time fortnightly 
fortnight x salary 
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(2) Part-time employment shall not count as 

qualifying service for short leave. 
(3) Part-time employment shall count as qualifying 

service for annual recreation leave and sick leave on the 
following basis: 

(a) Annual Recreation Leave: Normal entitle- 
ment as prescribed by Clause 11 of this Award. An 
employee's salary during the period of such leave 
shall be calculated in accordance with subclause 
(1) of this clause and based on the fortnightly salary 
at the time the leave is taken. 

(b) Sick Leave: Normal credits prescribed by 
Clause 13 shall accrue to an employee. Payment 
made for sick leave granted in respect of part-time 
service shall be calculated in accordance with 
subclause (1) of this clause. 

(4) An employee employed on a part-time basis shall 
be given the benefit of Public Holidays provided by 
Clause 21 without variation to fortnightly salary 
provided the holiday occurs on a day which is normally 
worked by that employee. 

(5) Service by an employee shall count as qualifying 
service for long service leave. Payment made for long 
service leave granted to an employee in respect of part- 
time service shall be adjusted according to the hours 
worked by the employee during that part-time service 
subject to the following:— 

(a) If an employee consistently worked on a 
part-time basis for a regular number of hours 
during the whole of their qualifying service, then 
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the employee shall continue to be paid the salary 
determined on that basis during the long service 
leave. 

(b) If an employee has worked a varying 
number of weekly hours during qualifying service, 
the payment for long service leave granted in 
respect of part-time service shall be calculated on a 
salary which bears to the full-time salary of the 
position occupied by the employee when taking 
leave, the same proportion that the hours worked 
when employed on a part-time basis bears to the 
normal weekly hours of a full-time employee. 

Example — Payment for long service leave 
granted for seven years' service consisting of four 
years' working two-thirds time and three years full- 
time, shall be calculated as follows:— 

(i) four-sevenths of leave paid at two-thirds 
salary; and 

(ii) three-sevenths of leave paid at full salary. 
This provision also applies to a full-time 

employee who has been employed on a part-time 
basis during qualifying service. 

(6) Part-time employees who work 16 hours or less 
per week shall be remunerated at a weekly rate pro rata 
to the rate prescribed for the class of work in which they 
are engaged, only in proportion to which their ordinary 
weekly hours bear to 38. 

Part-time employees who work more than 16 hours 
per week shall accrue days off on the same basis as full- 
time employees. 

(7) In the case of part-time employees, overtime 
payment will not apply until after the ordinary rostered 
hours worked on that day have been completed. 

9.—Casual Employees. 
(1) Casual employee means an employee engaged by 

the hour for a period not exceeding one calendar 
month. 

(2) Employees who are employed on a casual basis 
shall be paid a 20 per cent loading in addition to their 
hourly rate of pay which shall be calculated in 
accordance with the following formula: 

Annual Salary x 12 Divided by 76 
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(3) The provisions of Clauses 11,12,13,14,15,16,17, 

18, 19, 20 and 21 shall not apply to casual employees. 
(4) The contract of service of a casual employee may 

be terminated by the giving of one hour's notice by 
either party. 

10.—Hours of Duty. 
(1 )(a) The ordinary hours of duty shall be an average 

of 38 per week with the hours actually worked being 80 
hours in any roster period of 14 days. 

(b) Such hours shall be worked in not more than 10 
shifts of eight hours duration of which not more than six 
shall be consecutive. No shift (other than night shift) 
shall exceed the hours specified in this subclause except 
where the provisions of Clause 30 apply. 

(c) Subject to subclause (b) of this clause, any period 
worked in excess of the rostered hours is subject to the 
provisions of Clause 22. 

(d) An employee shall not be rostered for duty until 
at least 10 hours have elapsed from the time the 
employee's previous rostered shift ended. 

(e) Each employee shall be given a minimum of two 
consecutive days off duty out of the four due in any 14 
day period. 

(2)(a) Except where provided elsewhere the ordinary 
hours shall be worked with the accumulation of one day 
off after every four completed weeks of service, being 

provided as an Accrued Day Off up to a maximum of 12 
Accrued Days Off within any accruing year and shall be 
taken as a minimum period of one week made up of five 
consecutive Accrued Days in conjunction with a period 
of annual leave or at a time mutually acceptable to the 
employer and the employee. 

(b) The employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take 
off for another day in which case the Accrued Day Off 
shall become an ordinary working day. 

(c) A roster for Accrued Days Off shall be posted at 
least four weeks before the time it comes into 
operation. 

(d) A roster for Accrued Days Off may allow an 
employee to take Accrued Days Off before they become 
due. 

(e) Accrued Days Off must be cleared in the calendar 
year in which they accrue. If, to meet the convenience of 
the employer, an employee cannot clear Accrued Days 
Off in the aforementioned calendar year then they shall 
be cleared in the next succeeding six months. 

(f) Trainee Social Trainers on day study leave will 
work a seven hour 36 minute day. 

(g) Trainee Social Trainers on block study leave will 
work a 38 hour week. 

(3) Where an employee proceeds on Accrued Days 
Off or where it is required that Accrued Days Off be 
paid out the employee shall be paid at the average of 
shift and weekend penalties earned in each of the four 
weeks prior to proceeding on Accrued Days Off or leave 
preceding Accrued Days Off. Employees whose hours 
vary from week to week should have their Accrued Days 
Off calculated on the hours worked in each of the four 
weeks prior to proceeding on Accrued Days Off or leave 
preceding Accrued Days Off. 

(4)(a) An employee subject to the provisions of 
subclause (1) of this clause, who have not taken any 
Accrued Days Off accumulated during a work cycle in 
which employment is terminated shall be paid the total 
of hours accumulated towards the Accrued Day Off for 
which payment has not already been made for periods 
of two weeks or over, provided that payment shall be 
made for completed weeks only. 

(b) An employee who has taken any Accrued Days 
Off during a work cycle in which employment is 
terminated shall have the salary due on termination 
reduced by the total days for which payment has 
already been made but for which the employee had no 
entitlement towards those Accrued Days Off. 

(5)(a) Where an employee is on Workers' 
Compensation for periods less than a total of 20 
consecutive work days in a 12 monthly work cycle such 
employee will accrue towards and be paid for the 
succeeding Accrued Days Off following such 
absence. 

(b) Where an employee is on Workers" 
Compensation for periods greater than 20 consecutive 
work days and an Accrued Day Off as prescribed in 
subclause (1) of this clause falls within the period, the 
employee shall be re-rostered for another Accrued Day 
Off on completion of the 20 week work cycle following 
such absence. 

(6) Accrued Days Off shall be taken in blocks of five, 
10,15 days provided that by mutual agreement between 
employer and employee this practice may be varied. 

11.—Annual Recreation Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to annual recreation leave shall apply mutatis 
mutandis to employees covered by this Award. 
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(2) When an employee proceeds on the first four 
weeks of any annual leave there will be no accrual 
towards an Accrued Day Off. Accrual towards an 
Accrued Day Off will continue during any other period 
such as the extra week for shift workers. 

12.—Long Service Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to long service leave shall apply mutatis 
mutandis to employees covered by this Award. 

(2) When an employee proceeds on long service 
leave there will be no accrual towards an Accrued Day 
Off. Payment for long service leave will continue to be at 
the ordinary weekly rate. 

13.—Sick Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to sick leave shall apply mutatis mutandis to 
employees covered by this Award. 

(2) Paid sick leave cannot be claimed in respect of 
any time the employee is on an Accrued Day Off. 

(3) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to an Accrued Day 
Off. 

(4) Whilst on paid sick leave an employee shall 
receive the salary they would have received had they not 
proceeded on sick leave and shall have the accrued 
entitlement to paid sick leave reduced by the time the 
employee is absent from work on account of paid sick 
leave. 

14.—Short Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to short leave shall apply mutatis mutandis to 
employees covered by this Award. 

(2) An employee shall not be entitled to claim 
payment for short leave on a day when that employee is 
absent on an Accrued Day Off. An employee whilst on 
short leave shall continue to accrue an entitlement to an 
Accrued Day Off. 

15.—Leave Without Pay. 
The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to leave without pay shall apply mutatis 
mutandis to employees covered by this Award provided 
that: 

(a) An employee who is absent on any form of 
leave without pay for less than a total of five days in 
any 12 month work cycle shall not have payment 
reduced when proceeding on Accrued Days Off. 

(b) An employee who is absent on any form of 
leave without pay for a total of five days or more in 
any 12 month work cycle will have such period of 
leave added to the work cycle. 

16.—Maternity Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to maternity leave shall apply mutatis mutandis 
to employees covered by this Award. 

(2) When an employee proceeds on maternity leave 
there will be no accrual towards Accrued Days Off. 
When an employee proceeds on maternity leave the 
employer may pay an employee the amount of hours 
then accrued towards an Accrued Day Off. 

(3) Where, in the opinion of a duly qualified medical 
practitioner, illness or risks arising out of the pregnancy 
or hazards connected with the work assigned to the 
employee make it inadvisable for the employee to 
continue at her present work, then the said employee 
shall, if the employer deems it practicable, be 
transferred to a safe job at the salary and conditions 
attached to her previous job until the commencement of 
maternity leave. 

17—Study Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to study leave shall apply mutatis mutandis to 
employees covered by this Award. 

(2) When an employee proceeds on study leave there 
will be an accrual towards an Accrued Day Off. 

(3) Trainee Social Trainers will not accrue time off 
whilst on day or block study leave. 

18.—Leave for Training with the Defence Forces. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to leave for training with the Defence Forces 
shall apply mutatis mutandis to employees covered by 
this Award. 

(2) When an employee proceeds on unpaid leave 
there will be no accrual towards an Accrued Day Off. 

(3) When an employee proceeds on paid leave there 
will be an accrual towards an Accrued Day Off. 

19.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated by the 
Association to attend short courses conducted by 
the Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time are approved by agreement between the 
parties. 

(2) An employee shall be granted up to a maximum 
of five days paid leave per calendar year for trade union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted in any one calendar year 
provided that the total leave being granted in that year 
and in the subsequent year does not exceed 10 days. 

(3)(a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 38 
hour week) falls during the duration of a course, a day 
off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave not 
been taken to attend the course. 

(5) The granting of leave pursuant to the provisions 
of subclause (1) of this clause is subject to the operation 
of the organisation not being unduly affected and to the 
convenience of the employer. 

(6)(a) Any application by an employee shall be sub- 
mitted to the employer for approval at least four weeks 
before the commencement of the course, provided that the 
employer may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the Association indicating that the 
employee has been nominated for the course. The applica- 
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tion shall provide details as to the subject commence- 
ment date, length of course, venue and the authority which 
is conducting the course. 

(7) A qualifying period of 12 months in Government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than a half day 
duration. The employer may, where special circum- 
stances exist approve an application to attend a course or 
seminar where an employee has less than 12 months 
Government service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance at 
trade union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

20.—Leave to Attend Association Business. 
(1)(a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as an Association nominated represent- 

ative of the employees, is required to attend 
negotiations and/or conferences between the 
Association and the employer; 

(iii) when prior agreement between the Association 
and the employer has been reached for the em- 
ployee to attend official Association meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who, as an Association nominated represent- 
ative of the employees, is required to attend joint 
Association/management consultative commit- 
tees or working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved: 

(i) where an application for leave has been sub- 
mitted by an employee a reasonable time in 
advance; 

(ii) for the minimum period necessary to enable the 
Association business to be conducted or 
evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operations of the employer are not 
being unduly affected and the convenience of the 
employer impaired. 

(2)(a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Association 
business. 

(c) Leave of absence granted under this clause shall in- 
clude any necessary travelling time in normal working 
hours. 

21—Public Service Holidays. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to Public Service Holidays shall apply mutatis 
mutandis to employees covered by this Award. 

(2) An employee whilst on a public holiday prescribed 
by this clause shall continue to accrue an entitlement to an 
Accrued Day Off. When any of the days observed as a 
public holiday fall on a day when an employee is on an 
Accrued Day Off the employee shall be allowed to take a 
day's holiday in lieu of the holiday on a day immediately 
following the employee's annual leave or a time mutually 
acceptable to the employer and the employee. 
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22.—Overtime. 

(1) Definitions; In this clause the following 
expressions shall have the following meanings: 

"Prescribed Hours of Duty" shall mean the 
hours of duty prescribed by Clause 10 of this 
Award. 

"Public Service Holiday" means the days 
mentioned in section 59 of the Public Service Act 
1978, and any other days which the Governor may 
appoint as Public Service Holidays under the said 
Act or Clause 21 of this Award. 

"Ordinary Travelling Time" shall mean the time 
which an employee would ordinarily spend in 
travelling by public transport once daily from the 
employee's home to the employee's usual 
headquarters and home again. It is the time 
elapsing between the time of departure from home 
and the official time of commencement of duty, 
and the official time of cessation of duty and arrival 
at home. Where the employee has a continuing 
approval to use a vehicle for official business, 
ordinary travelling time means the time spent in 
travelling by that vehicle from the employee's 
home to headquarters and home again each day. 

A "Day" means from midnight to midnight. 

(2) Payment for Overtime. 
(a) By direction of the employer all work 

performed: 
(i) before or after the prescribed hours of 

duty on a weekday; 
(ii) on a Saturday, Sunday or Public Service 

Holiday, otherwise than during pre- 
scribed hours of duty, 

shall be deemed as overtime and, subject to the 
provisions of this Award, shall be paid for at the 
hourly rate prescribed by subclause (b) of this 
clause. 
(b) (i) Payment for overtime shall be calculated 

on an hourly basis in accordance with the 
following formula — 

Monday—Saturday; For the first two 
hours on any one day; 

Fortnightly Salary x 3 
76 ~ 

After the first two hours on any one 
day: 

Fortnightly Salary x 2 
76 1 

Sundays: 
Fortnightly Salary x 2 

76 ~r 
Public Service Holidays: During pre- 

cribed hours of duty: 
Fortnightly Salary x 3 

76 "T" 
in addition to the normal day's pay. 

During hours outside the prescribed 
hours of duty: 

Fortnightly Salary x 5 

76 2 
(ii) For the purpose of this subclause "fort- 

nightly salary" shall not include any 
district allowance, personal allowances, 
qualifications allowance, service allow- 
ance, special allowance or higher duties 
allowance, unless otherwise approved by 
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the employer. Provided that special 
allowance or higher duties allowance 
shall be included in "fortnightly salary" 
when overtime is worked on duties for 
which these allowances are specifically 
paid. 

(c) Where an employee so elects in writing, time 
off in lieu of payment may be granted by the 
employer. Such time off in lieu to be determined on 
an hourly basis by dividing the normal hourly rate 
of pay into the amount to which the employee 
would otherwise be entitled at the prescribed rate 
in accordance with subclause (2)(b) of this 
clause. 

(d) Any commuted allowances and/or time off 
in lieu of overtime, other than that provided in 
subclause (2)(c) of this clause, shall be negotiated 
only between the Association and the employer; 
provided that where there is disagreement between 
the Association and the employer as to the 
necessity for or the amount of the commuted 
allowance or time off, a dispute shall be deemed to 
have arisen and shall be referred to a Board of 
Reference. 

(e) No claim for payment or time off in lieu 
under the provisions of this clause shall be allowed 
in respect of any day on which the additional time 
worked amounts to less than 30 minutes. 

(0(1) An employee, having received prior 
notice, required to return to duty: 

(i) on a Saturday, Sunday or Public 
Service Holiday, otherwise than 
during prescribed hours of duty, 
shall be entitled to payment at the 
rate in accordance with subclause 
(2)(b) of this clause for a minimum 
of three hours; 

(ii) before or after the prescribed 
hours of duty on a weekday shall 
be entitled to payment at the rate in 
accordance with subclause (2)(b) 
of this clause for a minimum 
period of IV2 hours. 

(2) For the purpose of this subclause, where 
an employee is required to return to duty 
more than once, each duty period shall 
stand alone in respect to the application 
of minimum period payment except 
where the second or subsequent return to 
duty is within any such minimum 
period. 

(g) The provisions of subclause (2)(f) of this 
clause shall not apply in cases where it is 
customary for an employee to return to the place of 
employment to perform a specific job outside the 
prescribed hours of duty, or where the overtime is 
continuous (subject to a meal break) with the 
completion or commencement of prescribed hours 
of duty. 

(h) When an employee is directed to work over- 
time at a place other than usual headquarters, and 
provided that the place where the overtime is to be 
worked is situated in the area within a radius of 50 
kilometres from usual headquarters, and the time 
spent in travelling to and from that place is in 
excess of the time which an employee would 
ordinarily spend in travelling to and from usual 
headquarters, and provided such travel is 
undertaken on the same day as the overtime is 
worked, then such excess time shall be deemed to 
form part of the overtime worked. 

(i) Except as provided in subclause (4)(e) and 
subclause (5)(b) of this clause, when an employee is 

directed to work overtime at a place other than 
usual headquarters, and provided that place where 
the overtime is to be worked is situated outside the 
area within a radius of 50 kilometres from usual 
headquarters and the time spent in travelling to 
and from that place is in excess of the time which 
an employee would ordinarily spend in travelling 
to and from usual headquarters, then the employee 
shall be granted time off in lieu of such excess time 
spent in actual travel in accordance with Clause 
22(6). 

(j) Except as provided in paragraph (k) of this 
subclause, payment for overtime, or the granting of 
time off in lieu of overtime, or travelling time, shall 
not be approved in the following cases — 

(i) Employees whose maximum salary or 
maximum salary and allowance in the 
nature of salary exceeds the gross annual 
equivalent to the salary paid in respect of 
level 5 from time to time, as per the Public 
Authorities Salaries Award 1986. 

(ii) Employees whose work is not subject to 
close supervision. 

(k)(i) Notwithstanding the provisions of 
paragraph (j) of this subclause, where 
from the nature of the duties required or 
from other relevant circumstances it 
appears just and reasonable, any such 
employee as is referred to in that 
subclause shall, with the approval of the 
employer be paid overtime or granted 
time off in lieu as prescribed by para- 
graphs (b) or (c) respectively of this 
subclause; and where in any such case the 
employer declines to give such approval a 
dispute shall be deemed to have arisen 
and shall be referred to a Board of 
Reference. 

(ii) When an employee not subject to close 
supervision is directed by the employer to 
carry out specific duties involving the 
working of overtime, and provided such 
overtime can be reasonbly determined, 
then such employee shall be entitled to 
payment or time off in lieu of overtime 
worked in accordance with paragraphs 
(b) or (c) of this subclause. 

(1) (i) Where an employee performs overtime 
duty after the time at which normal hours 
of duty are to commence on the next 
succeeding day which results in the 
employee not being off duty between 
these times for a continuous period of not 
less than 10 hours, the employee shall be 
entitled to be absent from duty without 
loss of salary, until from the time the 
employee ceased to perform overtime 
duty the employee has been off duty for a 
continuous period of 10 hours. 

(ii) Provided that where an employee is 
required to return to or continue work 
without the break provided in paragraph 
(l)(i) then the employee shall be paid at 
double the ordinary rate until released 
from duty, or until the employee has had 
10 consecutive hours off duty without loss 
of salary for ordinary working time 
occurring during such absence. 

(iii) The provisions of paragraphs (l)(i) and 
(l)(ii) shall not apply to employees 
included in subclause (4) of this clause. 

(m) Where an employee is required to work a 
continuous period of overtime which extends past 



midnight into the succeeding day the time worked 
after midnight shall be included with that worked 
before midnight for the purpose of calculation of 
payment provided for in paragraph (b) of this 
subclause. 

(n) An employee who reports for duty at the 
rostered time for an overtime shift and is advised 
that the commencing time for such duty has altered 
or that the duty is no longer required shall be paid a 
minimum of two hours at the rate applicable for 
that shift, but this shall not apply to an employee 
who was absent from duty on the employee's last 
rostered shift.. 

(3) Meal Allowances. 
(a) A break of 30 minutes shall be made for 

meals between 12 noon and 2.00 p.m. and between 
4.30 p.m. and 6.30 p.m. when overtime duty is being 
performed. 

Except in the case of emergency, an employee 
shall not be compelled to work more than five 
hours overtime duty without a meal break. At the 
conclusion of a meal break the calculation of the 
five hour limit recommences. 

(b) An employee required to work overtime who 
purchases a meal shall be reimbursed for each 
meal purchased at the rate prescribed for that meal 
according to Part II of Schedule B to this Award. 

Provided that the overtime worked when such a 
meal is purchased totals not less than two hours, 
such reimbursement shall be in addition to any 
payment for overtime to which the employee is 
entitled. 

(c) If an employee, having received prior 
notification of a requirement to work overtime, is 
no longer required, then the employee shall be 
entitled, in addition to any other penalty, to 
reimbursement for a meal previously purchased. 

(4) On Call. 
(a)(i) An employee who is authorised by the 

employer, to be on call during an off duty 
period, shall be paid an allowance in 
accordance with the following formula 
for each hour or part thereof the employee 
is on call. 

Level 2 Minimum x 1 x 18.75 

(ii) Such allowances are contained in Part I of 
Schedule B to this Award. 

(iii) Provided that payment in accordance 
with this paragraph shall not be made 
with respect to any period for which 
payment is made in accordance with the 
provisions of subclause (2) of this clause 
when the employee is recalled to work. 

(b) For the purpose of this subclause "on call" 
shall mean an instruction to an employee to 
remain at the employee's place of residence or 
otherwise to be available for immediate contact in 
case of an emergency call-out requiring the 
performance of duties either at the residence or 
away from such place of residence. 

(c) Where an employee is required to be on call 
the employer shall supply a telephone and pay all 
connection and disconnection charges and annual 
rental charges. If the employee so required to be on 
call already has a telephone connected, the 
employer shall pay all rental charges. 

(d)(i) Where an employee rostered for "on call" 
duty is recalled for duty during the period 
for which the employee is on call, then the 
employee shall receive payment for hours 
worked in accordance with subclause 
(2)(b) of this clause. 

(ii) The "on call" allowance is paid in 
addition to any overtime paid in these 
circumstances. 

(e) Time spent in travelling to and from the 
place of duty, where the employee rostered on call 
is actually recalled to duty, shall be included with 
actual duty performed for the purpose of overtime 
payment. 

(f) The provisions of subclause (2)(j) of this 
clause shall not apply to employees rostered "on 
call". Employees rostered "on call" shall receive 
payment calculated on the basis of the employee's 
classification and salary. 

(g) An employee in receipt of "on call" allow- 
ance and who is recalled to duty shall not be 
regarded as having performed emergency duty in 
accordance with subclause (5) of this clause. 

(5) Emergency Duty. 
(a)(i) Where an employee is called on duty to 

meet an emergency at a time when the 
employee would not ordinarily have been 
on duty, and no notice of such call was 
given prior to completion of usual duty on 
the last day of work prior to the day on 
which called on duty, then if called to 
duty— 

(A) On a Saturday, Sunday or Public 
Service Holiday, otherwise than 
during prescribed hours of duty 
the employee shall be entitled to 
payment at the rate in accordance 
with subclause (2)(b) for a 
minimum period of three hours; 

(B) before or after the prescribed 
hours of duty on a weekday the 
employee shall be entitled to 
payment at the rate in accordance 
with subclause (2)(b) for a 
minimum period of 2Vi hours. 

(ii) For the purpose of this clause, where an 
employee is recalled more than once, 
each period of emergency duty shall 
stand alone in respect to the application 
of the minimum period payment, subject 
to subclause (5)(c). 

(b) Time spent in travelling to and from the 
place of duty where the employee is actually 
recalled to perform emergency duty shall be 
included with the actual duty performed for the 
purpose of overtime payment. 

(c) An employee recalled to work to perform 
emergency duty shall not be obliged to work for the 
minimum period if the work is completed in less 
time, provided that an employee called out more 
than once within any such minimum period shall 
not be entitled to any further payment for the time 
worked within that minimum period. 

(6) Excess Travelling Time: An employee eligible for 
payment of overtime in accordance with this clause, 
who is required to travel on official business outside 
normal working hours and away from usual head- 
quarters shall be granted time off in lieu of such actual 
time spent in travelling at equivalent or ordinary rates 
on weekdays and at time and one-half rates on 
Saturdays, Sundays and Public Service Holidays, 
otherwise than during prescribed hours of duty, 
provided that: 

(a) Such travel is undertaken at the direction of 
the employer; 

(b) Such travel shall not include: 
(i) time spent in travelling by an employee 

on duty at a temporary headquarters to 
the employee's home for weekends for the 
employee's own convenience; 
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(ii) time spent in travelling by plane between 
the hours of 11.00 p.m. and 6.00 a.m.; 

(iii) time spent in travelling by train between 
the hours of 11.00 p.m. and 6.00 a.m.; 

(iv) time spent in travelling by ship when 
meals and accommodation are 
provided; 

(v) time spent in travel resulting from the 
permanent transfer or promotion of an 
employee to a new location; 

(vi) time of travelling in which an employee is 
required by the employer to drive, outside 
ordinary hours of duty, the employer's 
vehicle or to drive the employee's own 
motor vehicle involving the payment of 
mileage allowance, but such time shall be 
deemed to be overtime and paid in 
accordance with subclause (2)(b). 

(c) Time off in lieu will not be granted for 
periods of less than 30 minutes. 

(d) Where such travel is undertaken on a 
normal working day, time off in lieu is granted only 
for such time spent in travelling before and/or after 
the usual hours of duty, and where the exigencies of 
travel compel an employee to travel during the 
employee's usual lunch interval such additional 
travelling time is not to be taken into account in 
computing the number of hours of travelling time 
due. 

(e) Where such travel is undertaken on a normal 
working day, time off in lieu is granted only for 
such time spent in travelling before and/or after the 
usual hours of duty which is in excess of the 
employee's ordinary travelling time. 

(f) Except as provided in paragraph (b) of this 
subclause. all time spent in actual travel on 
Saturdays, Sundays and Public Service Holidays 
otherwise than during prescribed hours of duty, 
shall be deemed to be excess travelling time. 

(g) In the case of an employee absent from usual 
headquarters, not involving an overnight stay, the 
time spent by the employee, outside the prescribed 
hours of duty, in waiting between the time of arrival 
at place of duty and the time of commencing duty, 
and between the time of ceasing duty and the time 
of departure by the first available transport shall be 
deemed to be excess travelling time. 

23.—Motor Vehicle Allowances. 
(1) Definitions: In this clause the following 

expressions shall have the following meaning:— 
"A year" means 12 months commencing on the 

1st day of July and ending on the 30th day of June 
next following. 

"Metropolitan Area" means that area within a 
radius of 50 kilometres from the Perth Central 
Railway Station. 

"South West Land Division" means the South 
West Land Division as defined by section 28 of the 
Land Act 1933-1972 excluding the area contained 
within the Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment" means a requirement 
made known to the employee at the time of 
applying for the position by way of publication in 
the advertisement for the position, written advice to 
the employee contained in the offer for the position 

or oral communication at interview by an 
interviewer and such requirement is accepted by 
the officer either in writing or orally. 

"Qualifying Service" shall include all service in 
positions where there is a requirement as a term of 
employment to supply and maintain a motor 
vehicle for use on official business but shall 
exclude all absences which affect entitlements as 
provided by the Schedule attached to 
Administrative Instruction 610 made pursuant to 
section 19 of the Public Service Act 1978. 

(2) Allowance for Employees Required to Supply 
and Maintain a Vehicle as a Term of Employment. 

(a) An employee who is required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment and 
who is not in receipt of an allowance provided by 
subclause (6) of this clause shall be reimbursed in 
accordance with the appropriate rates set out in 
Part I of Schedule C for journeys travelled on 
official business and approved by the employer. 

(b) An employee who is reimbursed under the 
provisions of subclause (2)(a) will also be subject to 
the following conditions:— 

(i) For the purposes of subclause (2)(a) an 
employee shall be reimbursed with the 
appropriate rates set out in Part I of 
Schedule C for the distance travelled 
from the employee's residence to the 
place of duty and for the return distance 
travelled from place of duty to residence 
except on a day where the employee 
travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(ii) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
Part I of Schedule C. 

(iii) Where an employee does not travel in 
excess of 4 000 kilometres in a year an 
allowance calculated by multiplying the 
appropriate rate per kilometre by the 
difference between the actual distance 
travelled and 4 000 kilometres shall be 
paid to the employee provided that where 
the employee has less than 12 months 
qualifying service in the year then the 
4 000 kilometre distance will be reduced 
on a pro rata basis and the allowance 
calculated accordingly. 

(iv) Where a part-time employee is eligible for 
the payment of an allowance under 
subclause (2)(b)(iii) such allowance shall 
be calculated on the proportion of total 
hours worked in that year by the 
employee to the annual standard hours 
had the employee been employeed on a 
full-time basis for the year, 

(v) An employee who is required to supply 
and maintain a motor vehicle for use on 
official business is excused from this 
obligation in the event of the vehicle 
being stolen, consumed by fire, or 
suffering a major and unforeseen 
mechanical breakdown or accident, in 
which case all entitlement to 
reimbursement ceases while the 
employee is unable to provide the motor 
vehicle or a replacement. 
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(vi) It shall be open to the Employer to elect to 
waive the requirement that an employee 
supply and maintain a motor vehicle for 
use on official business, but three months' 
written notice of the intention to do so 
shall be given to the employee 
concerned. 

(3) Allowance for Employees Relieving Employees 
Subject to subclause (2). 

(a) An employee not required to supply and 
maintain a motor vehicle as a term of employment 
who is required to relieve an employee required to 
supply and maintain a motor vehicle as a term of 
employment shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in Part I of Schedule C for all journeys 
travelled on official business and approved by the 
employer where the employee is required to use 
his/her vehicle on official business whilst carrying 
out the relief duties. 

(b) For the purposes of subclause (3)(a) an 
employee shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in Part 1 of Schedule C for the distance 
travelled from the employee's residence to place of 
duty and the return distance travelled from place of 
duty to residence except on a day where the 
employee travels direct from residence to head- 
quarters and return and is not required to use the 
vehicle on official business during the day. 

(c) Where an employee in the course of a 
journey travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in Part I of Schedule C. 

(d) For the purposes of this subclause the 
allowance provided in subclause (2)(b)(iii) and (iv) 
shall not apply. 

(4) Allowance for Other Employees Using Vehicle 
on Official Business. 

(a) An employee who is not required to supply 
and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment, but when requested by the employer 
voluntarily consents to use the vehicle and who is 
not in receipt of an allowance provided by 
subclause (6) of this clause shall, for journeys 
travelled on official business approved by the 
employer be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
Parts II and III of Schedule C. 

(b) For the purpose of subclause (4)(a) an 
employee shall not be entitled to reimbursement 
for any expenses incurred in respect to the distance 
between the employee's residence and 
headquarters and the return distance from 
headquarters to residence. 

(c) Where an employee in the course of a 
journey travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in Parts II and III of Schedule C. 

(5) Allowance for Towing Employer's Caravan or 
Trailer: In cases where employees are required to tow 
the employer's caravan on official business, the 
additional rate shall be three cents per kilometre. When 
the employer's trailer is towed on official business the 
additional rate shall be two cents per kilometre. 

(6) Commuted Allowance: The employer may 
authorise a commuted amount for reimbursement of 
costs for motor vehicles or any other conveyance 
belonging to an employee. 

24.—Property Allowances. 
(1) Definitions: In this clause the following 

expressions shall have the following meaning: 
"Agent" means a person carrying on business as 

an estate agent in a State or Territory of the 
Commonwealth, being, in a case where the law of 
that State or Territory provides for the registration 
or licensing of persons who carry on such a 
business, a person duly registered or licensed 
under that law. 

"Defacto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as 
the husband or wife of the employee on a bona fide 
domestic basis, although notlegally married to that 
person. 

"Dependent relative" in relation to an employee 
means a relative or other person who is solely 
dependent on the employee for support. 

"Expenses" in relation to an employee means all 
costs incurred by the employee in the following 
areas: 

(a) Legal Fees in accordance with the 
Solicitor's Remuneration Order 1976 as 
amended and varied, duly paid to a 
solicitor or in lieu thereof fees charged by 
a settlement agent for professional costs 
incurred in respect of the sale or 
purchase, the maximum fee to be claimed 
shall be as set out under Item 8 of the 
above Order. 

(b) Disbursements duly paid to a solicitor or 
a settlement agent necessarily incurred in 
respect of the sale or purchase of the 
residence. 

(c) Real Estate Agent's Commission in 
accordance with that fixed by the Real 
Estate and Business Agents Supervisory 
Boards, acting under section 61 of the 
Real Estate and Business Agents Act 
1978, duly paid to an agent for services 
rendered in the course of and incidental 
to the sale of the property, the maximum 
fee to be claimed shall be 50 per cent as set 
out under Items 1 or 2 — Sales by Private 
Treaty or Items 1 or 2 — Sales by Auction 
of the Maximum Remuneration Notice. 

(d) Stamp duty. 
(e) Fees paid to the Registrar of Titles or to 

the employee performing duties of a like 
nature and for the same purpose in 
another State of the Commonwealth. 

(!) Expenses relating to the execution of 
discharge of a first mortgage. 

(g) The amount of expenses reasonably 
incurred by the employee in advertising 
the dwelling/house for sale. 

"Locality" in relation to an employee means: 
(a) Within the metropolitan area, that area 

within a radius of 50 kilometres from the 
Perth Central Railway Station, and 

(b) Outside the metropolitan area, that area 
within a radius of 50 kilometres from an 
employee's headquarters when they are 
situated outside of the metropolitan 
area. 

"Residence" includes any accommodation of a 
kind commonly known as a flat or a home unit that 
is, or is intended to be, a separate tenement. 

"Settlement Agent" means a person carrying on 
business as settlement agent in a State or Territory 
of the Commonwealth, being, in a case where the 
law of that State or Territory provides for the 
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registration or licensing of persons who carry on 
such a business, a person duly registered or 
licensed under that law. 

"Spouse" means an employee's spouse 
including de facto spouse. 

(2) Property Allowance. 

(a) When an employee is transferred from one 
locality to another in the public interest or in the 
ordinary course of promotion or transfer, or on 
account of illness due to causes over which the 
employee has no control, the employee shall be 
entitled to be paid a property allowance for 
reimbursement of expenses incurred by the 
employee: 

(i) In the sale of a residence in the 
employee's former locality, which, at the 
date on which the employee received 
notice of transfer to a new locality: 

(A) the employee owned and 
occupied; or 

(B) the employee was purchasing 
under a contract of sale providing 
for vacant possession; or 

(C) the employee was constructing for 
the employee's own permanent 
occupation, on completion of con- 
struction; and 

(ii) In the purchase of a residence or land for 
the purpose of erecting a residence there- 
on for the employee's own permanent 
occupation in the new locality. 

(b) An employee shall be reimbursed such 
following expenses as are incurred in relation to 
the sale of a dwelling/house: 

(i) If the employee engaged an agent to sell 
the dwelling/house on the employee's 
behalf — 50 per cent of the amount of the 
commission paid to the agent in respect of 
the sale of the dwelling/house; 

(ii) if a solicitor was engaged to act for the 
employee in connection with the sale of 
the dwelling/house — the amount of the 
professional costs and disbursements 
necessarily incurred and paid to the 
solicitor in respect of the sale of the 
dwelling/house; 

(iii) if the land on which the dwelling/house is 
created was subject to a first mortgage and 
that mortgage was discharged on the sale, 
then an employee shall, if, in a case where 
a solicitor acted for the mortgagee in 
respect of the discharge of the mortgage 
and the employee is required to pay the 
amount of professional costs and 
disbursements necessarily incurred by 
the mortgagee in respect of the discharge 
of the mortgage — the amount so paid by 
the employee; 

(iv) if the employee did not engage an agent to 
sell the dwelling/house on his or her 
behalf — the amount of the expenses 
reasonably incurred by the employee in 
advertising the dwelling/house for sale. 

(c) An employee shall be reimbursed such 
following expenses as are incurred in relation to ' 
the purchase of a dwelling/house: 

(i) if a solicitor or settlement agent was 
engaged to act for the employee in 
connection with the purchase of the 
dwelling/house — the amount of the 
professional costs and disbursements 

necessarily incurred and paid to the 
solicitor or settlement agent in respect of 
the purchase of the dwelling/house; 

(ii) if the employee mortgaged the land on 
which the dwelling/house was erected in 
conjunction with the purchase of the 
dwelling/house, then an employee shall, 
if, in a case where a solicitor acted for the 
mortgagee and the employee is required 
to pay and has paid the amount of the 
professional costs and disbursements 
(including valuation fees but not a 
procuration fee payable in connection 
with the mortgage) necessarily incurred 
by the mortgagee in respect of the 
mortgage — the amount so paid by the 
employee; 

(iii) if the employee did not engage a solicitor 
or settlement agent to act for him/her in 
connection with the purchase or such a 
mortgage — the amount of the expenses 
reasonably incurred by the employee in 
connection with the purchase or the 
mortgage, as the case may be, other than a 
procuration fee paid by the employee in 
connection with the mortgage. 

(d) An employee is not entitled to be paid a 
property allowance under subclause (2)(a)(ii) 
unless the employee is entitled to be paid a property 
allowance under subclause (2)(a)(i), provided that 
the employer may approve the payment of a 
property allowance under subclause (2)(a)(ii) to an 
employee who is not entitled to be paid a property 
allowance un der subclause (2)(a)(i) if the employer 
is satisfied that it was necessary for the employee to 
purchase a residence or land for the purpose of 
erecting a residence thereon in a new locality 
because of a transfer from a former locality. 

(e) For the purpose of this clause it is immaterial 
that the ownership, sale or purchase is carried out 
on behalf of an employee who owns, solely, jointly 
or in common with: 

(i) the employee's spouse, or 
(ii) a dependent relative, or 
(iii) the employee's spouse and a dependent 

relative. 
(f) Where an employee sells or purchases a 

residence jointly or in common with another 
person — not being a person referred to in 
subclause (2)(e) — the employee shall be paid only 
the proportion of the expenses for which the 
employee is responsible. 

(g) An application by an employee for a 
property allowance shall be accompanied by 
evidence of the payment by the employee of the 
expenses, being evidence that is satisfactory to the 
employer. 

(h) Notwithstanding the foregoing provisions, 
an employee is not entitled to the payment of a 
property allowance: 

(i) In respect of a sale or purchase prescribed 
in subclause (2)(a) which is effected: 

(A) more than 12 months after the date 
on which the employee took up 
duty in the new locality; or 

(B) after the date on which the office 
received notification of being 
transferred back to the former 
locality; 

provided that the employer may, in 
exceptional circumstances, grant an 
extension of time for such period as is 
deemed reasonable. 
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(ii) Where the employee is transferred from 
one locality to another solely at the 
employee's own request or on account of 
misconduct. 

(i) Where there is a dispute or disagreement 
concerning: 

(i) the necessity to purchase a residence or 
land; 

(ii) the amount of the disbursements neces- 
sarily incurred and duly paid by the 
employee; 

(iii) the amount of expenses reasonably 
incurred by an employee when: 

(A) the employee did not engage an 
agent to sell the dwelling/house on 
the employee's behalf, or 

(B) the employee did not engage a 
solicitor or settlement agent to act 
for the employee in connection 
with the purchase or a mortgage, 

it shall be deemed to be a dispute or 
disagreement and referred to a Board of 
Reference. 

25.—Miscellaneous Allowances. 

(1) Definitions: In this clause, the following 
expressions shall have the following meaning: 

"Metropolitan Area" means that area within a 
radius of 50 kilometres from Perth Railway 
Station. 

"A day" means from midnight to midnight. 
"Defacto Spouse" means a person of the opposite 

sex to the employee who lives with the employee as 
the husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

"Headquarters" means the place in which the 
principle work of an employee is carried out, as 
defined by the employer. 

"Dependant" in relation to an employee 
means: 

(i) spouse including de facto spouse; 
(ii) child/children; or 
(iii) other dependent family; 

who reside with the employee and who relies on the 
employee for support. 

"Administrative Instruction" means an 
Administrative Instruction published in 
accordance with section 19 of the Public Service 
Act 1978. 

(2) Travelling Allowance: An employee who travels 
on official business shall be reimbursed reasonable 
expenses on the following basis: 

(a) When a trip necessitates an overnight stay 
away from headquarters and the employee: 

(i) is supplied with accommodation and 
meals free of charge; or 

(ii) attends a course, conference, etc, where 
the fee paid includes accommodation 
and meals; or 

(iii) travels by rail and is provided with a 
sleeping berth and meals; or 

(iv) is accommodated at a Government in- 
stitution, hostel or similar establishment 
and supplied with meals. 

Reimbursement shall be in accordance with the 
rates prescribed in Column A, Item 1, 2 or 3 of 
Schedule D. 

(b) When a trip necessitates an overnight stay 
away from headquarters and the employee is fully 
responsible for his/her own accommodation, 
meals and incidental expenses: 

(i) where hotel or motel accommodation is 
utilised reimbursement shall be in 
accordance with the rates prescribed in 
Column A Items 4 to 8 of Schedule D; 
and 

(ii) where other than hotel or motel 
accommodation is utilised reimburse- 
ment shall be in accordance with the rates 
prescribed in Column A Items 9.10 or 11 
of Schedule D. 

(c) To calculate reimbursement under 
subclauses (2)(a) and (2Xb) for a part of a day, the 
following formula shall apply: 

(i) If departure from headquarters is: before 
8.00 a.m. — 100 per cent of the daily 
rate. 

8.00 a.m. or later but prior to 1.00 p.m. — 
90 per cent of the daily rate. 

1.00 p.m. or later but prior to 6.00 p.m. 
— 75 per cent of the daily rate. 

6.00 p.m. or later — 50 per cent of the 
daily rate. 

(ii) If arrival back at headquarters is: 8.00 
a.m. or later but prior to 1.00p.m. — lOper 
cent of the daily rate. 

I.00 p.m. or later but prior to 6.00 p.m. 
— 25 per cent of the daily rate. 

6.00 p.m. or later but prior to 11.00 p.m. 
— 50 per cent of the daily rate. 

II.00 p.m. or later — 100 per cent of the 
daily rate. 

(d) When an employee travels to a place out- 
side a radius of 50 kilometres measured from the 
employee's headquarters, and the trip does not 
involve an overnight stay away from headquarters, 
reimbursement for all meals claimed shall be at the 
rates set out in Column A Items 12 or 13 of 
Schedule D subject to the employee's certification 
that each meal claimed was actually purchased: 
Provided that when an employee departs from 
headquarters before 8.00 a.m. and does not arrive 
back at headquarters until after 11.00 p.m. on the 
same day the employee shall be paid at the 
appropriate rate prescribed in Column A Items 4 
to 8 of Schedule D. 

(e) When it can be shown to the satisfaction of 
the employer by the production of receipts that 
reimbursement in accordance with Schedule D 
does not cover an employee's reasonable expenses 
for a whole trip the employee shall be reimbursed 
the excess expenditure. 

(0 In addition to the rates contained in 
Schedule D an employee shall be reimbursed 
reasonable incidental expenses such as train, bus 
and taxi fares, official telephone calls, laundry and 
dry cleaning expenses, on production of receipts. 

(g) If on account of lack of suitable transport 
facilities an employee necessarily engages 
reasonable accommodation for the night prior to 
commencing travelling on early morning transport 
the employee shall be reimbursed the actual cost of 
such accommodation. 

(h) Reimbursement of expenses shall not be 
suspended should an employee become ill whilst 
travelling, provided such illness is approved in 
accordance with the provisions of the Public 
Service Regulations 1988 and Administrative 
Instructions, and the employee continues to incur 
accommodation, meal and incidental expenses. 
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(i) An employee who is relieving at or 
temporarily transferred to any place within a 
radius of 50 kilometres measured from the 
employee's headquarters shall not be reimbursed 
the cost of midday meals purchased, but an 
employee travelling on duty within that area which 
requires absence from the employee's 
headquarters over the usual midday meal period 
shall be paid at the rate prescribed by Item 16 of 
Schedule D for each meal necessarily purchased, 
provided that: 

(i) such travelling is not a normal feature in 
the performance of the employee's duties; 
and 

(ii) such travelling is not within the suburb in 
which the employee resides; and 

(iii) total reimbursement under this subclause 
for any one pay period shall not exceed 
the amount prescribed by Item 17 of 
Schedule D. 

(3) Transfer Allowance. 
(a) Except as provided in subclause (3)(d), an 

employee who is transferred to a new locality in the 
public interest, or in the ordinary course of 
promotion or transfer, or on account of illness due 
to causes over which the employee has no control, 
shall be paid at the rates prescribed in Column A, 
Item 4, 5 or 6 of Schedule D for a period of 14 days 
after arrival at new headquarters within Western 
Australia or Column A, Items 7 and 8 of Schedule 
D for a period of 21 days after arrival at a new 
headquarters in another State of Australia: 
Provided that if an employee is required to travel 
on official business during the said periods, such 
period will be extended by the time spent in 
travelling. Under no circumstances, however, shall 
the provisions of this subclause operate 
concurrently with those of subclause (2) to permit 
an employee to be paid allowances in respect of 
both travelling and transfer expenses for the same 
period. 

(b) If an employee is unable to obtain 
reasonable accommodation for the transfer of the 
employee's home within the prescribed period 
referred to in subclause (3)(a) and the employer is 
satisfied that the employee has taken all possible 
steps to secure reasonable accommodation, such 
employee shall, after the expiration of the 
prescribed period be paid in accordance with the 
rates prescribed by Column B, Item 4,5,6,7 or 8 of 
Schedule D as the case may require, until such time 
as the employee has secured reasonable accom- 
modation: Provided that the period of reimburse- 
ment under this subclause shall not exceed 77 days 
without the approval of the employer. An employee 
without dependants shall not be paid allowances 
under this subclause but in lieu may make like 
application to the employer for an ex-gratia 
payment at the employer's discretion. 

(c) When it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient to 
meet reasonable additional costs incurred by an 
employee on transfer, an appropriate rate of 
reimbursement shall be determined by the 
employer. 

(d) An employee who is transferred to the 
employer's accommodation shall not be entitled to 
reimbursement under this clause. Provided that: 

(i) Where entry into the employer's 
accommodation is delayed through 
circumstances beyond the employee's 
control an employee may, subject to the 
production of receipts, be reimbursed 

actual reasonable accommodation and 
meal expenses for the employee and 
dependants less a deduction for normal 
living expenses prescribed in Column A, 
Items 14 and 15 of Schedule D. 

(ii) If any costs are incurred under subclause 
(4)(b) they shall be reimbursed by the 
employer. 

(4) Disturbance Allowance. 
(a) Where an employee is transferred and incurs 

expenses in the areas referred to in subclause (4)(b) 
as a result of that transfer then the employee shall 
be granted a Disturbance Allowance and shall be 
reimbursed by the employer the actual expenditure 
incurred upon production of receipts or such other 
evidence as may be required. 

(b) The Disturbance Allowance shall include: 
(i) Costs incurred for telephone installation 

at the employee's new residence provided 
that the cost of telephone installation 
shall be reimbursed only where a tele- 
phone was installed at the employee's 
former residence including the 
employer's accommodation. 

(ii) Costs incurred with the connection or 
reconnection of services to the employee's 
household including the employer's 
accommodation for water, gas or 
electricity. 

(5) Removal Allowance. 
(a) When an employee is transferred in the 

public interest, or in the ordinary course of 
promotion or transfer, or on account of illness due 
to causes over which the employee has no control, 
the employee shall be reimbursed: 

(i) The actual reasonable cost of conveyance 
of the employee and dependants. 

(ii) The actual reasonable cost up to an 
amount of $1 880 for conveyance of the 
employee's furniture, including 
insurance of such furniture whilst in 
transit unless a higher sum is approved by 
the employer in any special case: 
Provided that only necessary household 
furniture, effects and appliances shall be 
taken into account. 

(iii) An allowance of $420 for accelerated 
depreciation and extra wear and tear on 
furniture, effects and appliances for each 
occasion that an employee is required to 
transport their furniture, effects and 
appliances: Provided that the employer is 
satisfied that the value of household 
furniture, effects and appliances moved 
by the employee is at least $2 510. 

(b) An employee who is transferred solely at the 
employee's own request or on account of miscon- 
duct must bear the whole cost of removal unless 
otherwise determined by the employer prior to 
removal. 

(c) An employee shall be reimbursed the full 
freight charges necessarily incurred in respect of 
the removal of a motor vehicle. If authorised by the 
employer to travel to a new locality in the 
employee's own motor vehicle, reimbursement 
shall be as follows: 

(i) Where the employee will be required to 
maintain a motor vehicle for use on 
official business at the employee's new 
headquarters, reimbursement for the 
distance necessarily travelled shall be on 
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the basis of the appropriate rate (b) Where employees are fully responsible for 
prescribed by Clause 23(2) of this their own accommodation, meals and incidental 
award. expenses and hotel or motel accommodation is 

(ii) Where the employee will not be required utilised. 
to maintain a motor vehicle for use on (i) For the first 42 days after arrival at the new 
official business at the new headquarters locality reimbursement shall be in 
reimbursement for the distance necessar- accordance with the rates prescribed in 
ily travelled shall be on the basis of one- Column A, Items 4 to 8 of Schedule D. 
half of the appropriate rate prescribed by (ii) For periods in excess of 42 days after 
Clause 23(4) of this award. arrival in the new locality reimbursement 

shall be in accordance with the rates 
(d) Where practicable furniture, effects and prescribed in Column B, Items 4 to 8 of 

appliances shall be removed by State-owned Schedule D for employees with depend- 
transport. Where it is impracticable to use State- ants or Column C, Items 4 to 8 of 
owned transport the employee shall, before Schedule D for other employees: 
removal is undertaken, obtain quotes from at least Provided that the period of reimburse- 
two carriers which shall be submitted to the ment under this subclause shall not 
employer, who may authorise the acceptance of the exceed 49 days without the approval of 
more suitable: Provided that the maximum the employer. 
amount prescribed by subclause (5)(a)(ii) of this 
clause is not exceeded without the written approval 
of the employer having first being obtained. 

(e) The employer may, in lieu of conveyance, 
authorise payment of an amount not exceeding the 
maximum prescribed by subclause (5)(a)(ii) to 
compensate for loss in any case where an employee 
with prior approval of the employer, disposes of 
furniture, effects and appliances instead of 
removing them to the employee's new head- 
quarters: Provided that such payment shall not 
exceed the sum which would have been paid if such 
furniture, effects and appliances had been 
removed by the cheapest method of transport 
available. 

(f) Where an employee is transferred to the 
employer's accommodation where furniture is 
provided and as a consequence the employee is 
obliged to store their own furniture the employee 
shall be reimbursed the actual cost of such storage 
up to a maximum allowance of $560 per annum. 
Actual cost is deemed to include the premium for 
adequate insurance coverage of the value of the 
furniture stored. An allowance under this 
subclause shall not be paid for a period in excess of 
four years without the approval of the employer. 

(g) Receipts must be produced for all sums 
claimed. 

(h) New appointees shall be entitled to receive 
the benefits of this clause if they are required by the 
employer to participate in any training course prior 
to being posted to their respective positions. This 
entitlement shall only be available to employees 
who have completed their training and who incur 
costs when moving to their first posting. 

(i) In the case of an employee without 
dependants, an application for any reimbursement 
under this clause shall be considered by the 
employer. 

(6) Relieving Allowance: An employee who is 
required to take up duty away from usual headquarters 
on relief duty or to perform special duty, and necessarily 
resides temporarily away from the employee's usual 
place of residence shall be reimbursed reasonable 
expenses on the following basis: 

(a) Where the employee is supplied with 
accommodation and meals free of charge, or is 
accommodated at a Government institution, 
hostel or similar establishment and supplied with 
meals, reimbursement shall be in accordance with 
the rates prescribed in Column A, Items 1,2 or 3 of 
Schedule D. 

(c) Where employees are fully responsible for 
their own accommodation, meal and incidental 
expenses and other than hotel or motel 
accommodation is utilised reimbursement shall be 
in accordance with the rates prescribed in Column 
A, Items 9, 10 or 11 of Schedule D. 

(d) If an employee whose normal duties do not 
involve camp accommodation is required to 
relieve or perform special duty resulting in a stay at 
a camp, the employee shall be paid camping 
allowance for the duration of the period spent in 
camp, and in addition, shall be paid a lump sum of 
$100 to cover incidental personal expenses: 
Provided that an employee shall receive no more 
than one lump sum $100 in any one period of three 
years. 

(e) Reimbursement of expenses shall not be 
suspended should an employee become ill whilst 
on relief duty, provided leave for the period of such 
illness is approved in accordance with the pro- 
visions of the Public Service Regulations 1988 and 
Administrative Instructions, and the employee 
continues to incur accommodation, meal and 
incidental expenses. 

(f) When an employee who is required to relieve 
or perform special duties in accordance with the 
preamble of this subclause is authorised by the 
employer to travel to the new locality in the 
employee's own motor vehicle, reimbursement for 
the return journey shall be as follows: 

(i) Where the employee will be required to 
maintain a motor vehicle for the perform- 
ance of the relieving or special duties, 
reimbursement shall be in accordance 
with the appropriate rate prescribed by 
Clause 23(2) of this Award. 

(ii) Where the employee will not be required 
to maintain a motor vehicle for the per- 
formance of the relieving or special duties 
reimbursement shall be on the basis of 
one-half of the appropriate rate 
prescribed by Clause 23(4) of this award 
provided that the maximum amount of 
reimbursement shall not exceed the cost 
of the fare by public conveyance which 
otherwise would be utilised for such 
return journey. 

(g) Where it can be shown by the production of 
receipts or other evidence that an allowance pay- 
able under this clause would be insufficient to meet 
reasonable additional costs incurred, an approp- 
riate rate of reimbursement shall be determined by 
the employer. 
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(h) The provisions of subclause (2) shall not 
operate concurrently with the provisions of this 
subclause to permit an employee to be paid allow- 
ances in respect of both travelling and relieving 
expenses for the same period: Provided that where 
an employee is required to travel on official 
business which involves an overnight stay away 
from the employee's temporary headquarters the 
employer may extend the periods specified in sub- 
clause (6)(b) of this clause by the time spent in 
travelling. 

(i) An employee who is directed to relieve 
another employee or to perform special duty away 
from the employee's usual headquarters and is not 
required to reside temporarily away from the 
employee's usual place of residence shall, if the 
employee is not in receipt of a higher duties or 
special allowance for such work, be reimbursed the 
amount of additional fares paid by the employee 
travelling by public transport to and from the place 
of temporary duty. 

(7) Dirty Work Allowance: A special allowance, to be 
determined by the employer shall be paid to an 
employee when engaged in any dirty work (including 
moving or sorting old books and documents) which is 
not part of the regular duty of the employee 
concerned. 

(8) Protective Clothing: An employee engaged on 
work which requires the provision of protective cloth- 
ing shall be provided with such protective clothing or 
granted an allowance as determined by the employer. 

(9) Weekend Absence from Residence. 
(a) An employee who is temporarily absent 

from normal headquarters on relieving duty or 
travelling on official business outside a radius of 
320 kilometres measured from the normal head- 
quarters and is necessarily absent from the 
employee's residence and separated from depend- 
ants, shall be granted an additional day's leave for 
every group of three consecutive weekends so 
absent, provided that each weekend shall be 
counted as a member of only one group. Provided 
that: 

(i) The relief duty or travelling on official 
business is within Australia and the 
employee is not directed to work on the 
weekend by the employer. 

(ii) An additional day's leave shall not be 
allowed if the employer has approved the 
employee's dependants' accompanying 
the employee during the period of relief or 
travelling. 

(iii) Additional leave under this subclause 
shall be commenced within one month of 
the period of relief duty or travelling 
being completed unless the employer 
approves otherwise. 

(iv) The annual leave loading provided by 
subclause (10) of this clause shall not 
apply to any leave entitlements under this 
subclause. 

(b)(i) An employee who is temporarily absent 
from normal headquarters on relieving 
duty or travelling on official business 
outside a radius of 320 and up to 400 
kilometres measured from the normal 
headquarters, may elect to have the 
benefit of concessions provided by 
paragraph (c) of this subclause in lieu of 
those provided by paragraph (a). 

(ii) Kalgoorlie. Albany and Geraldton shall 
be regarded as being within a radius of 

400 kilometres for the purpose of this 
subclause in the case of an employee 
resident in the Metropolitan Area. 

(c) An employee who is temporarily absent from 
normal headquarters on relieving duty or 
travelling on official business within a radius of 
320 kilometres measured from headquarters, and 
such relief duty or travel would normally 
necessitate the employee being absent from their 
residence for a weekend, shall be allowed to return 
to such residence for the weekend. Provided that: 

(i) An employee who is directed to work on a 
weekend by the empoloyer shall not be 
entitled to the concessions provided by 
this subclause. 

(ii) All travelling to and from the employee's 
residence shall.be undertaken outside of 
the hours of duty prescribed by Clause 10 
of this Award. 

(iii) An employee who has obtained the 
approval of the employer for dependants 
to accompany the employee during the 
period of relief or travelling shall not be 
entitled to the concessions provided by 
this subclause. 

(iv) When an employee is authorised by the 
employer to use the employee's own 
motor vehicle to travel to the locality 
where the relief duty is being performed 
or when travelling on official business the 
employee shall be reimbursed on the 
basis of one-half of the appropriate rate 
prescribed by Clause 23(4) of this award 
for the journey to the employee's 
residence for the weekend and return to 
the place of relief duty. 

Provided that the maximum amount of 
reimbursement shall not exceed the cost 
of the rail or bus fare by public 
conveyance which otherwise would be 
utilised for such journey and payment 
shall be made only to the owner of such 
vehicle. 

(v) When an employee has been authorised 
by the employer to use the employer's 
motor vehicle in connection with the 
relief duty or travelling on official 
business, the employee shall be allowed 
to use that vehicle for the purpose of 
returning to the employee's residence for 
the weekend as provided by this 
subclause. 

(vi) An employee who does not use their own 
motor vehicle or the employer's motor 
vehicle as provided by subparagraphs (iv) 
and (v) of this paragraph, shall be 
reimbursed the cost of the fare by public 
conveyance by road or rail for the journey 
to and from the employee's residence for 
the weekend. 

(vii) An employee who does not make use of 
the provisions of this subclause shall be 
paid travelling allowance or relieving 
allowance as the case may require in 
accordance with the provisions of 
subclauses (2) or (6) of this clause. 

(viii)An employee who returns to their 
residence for the weekend in accordance 
with the provisions of this subclause shall 
not be entitled to the reimbursement of 
any expenses allowed by subclauses (2) 
and (6) of this clause during the period 
from the time when the employee returns 
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to his or her other residence to the time of 
departing from such residence to travel to 
resume duty at the place away from the 
residence. 

(10) Annual Leave Loading. 
(a) Employees proceeding on annual leave of 

absence for recreation in accordance with the 
provisions of section 59 of the Public Service Act 
1978 shall be paid a loading on such leave as shall 
be negotiated between the employer and the 
Association. 

(b) Pursuant to subclause (10)(a) above and 
subject to the provisions of subclauses (10)(d) and 
(10)(h) a loading equivalent to 17.5 per cent of 
normal salary is payable to employees proceeding 
on annual leave, including accumulated annual 
leave. 

(c) Pursuant to subclause (10)(a) above and 
subject to the provisions of subclauses (10)(d) and 
(10)(h). shift workers who are granted an 
additional week's penalty leave when proceeding 
on annual leave including accumulated annual 
leave shall be paid: 

(i) the average shift and weekend penalties 
earned in each of the four weeks prior to 
proceeding on annual leave, or; 

(ii) a loading equivalent to 20 per cent of 
normal salary for five weeks' leave; 
whichever is the greater. 

(d)(i) Subject to the provisions of subclause 
(10)(f) the loading is paid on a maximum 
of four weeks' annual leave, or five weeks 
in the case of shift workers who are 
granted an additional week's penalty 
leave. Payment of the loading is not made 
on additional leave granted for any other 
purpose (e.g. to employees whose 
headquarters are located North of the 26 
degrees South Latitude). 

(ii) Maximum payment shall not exceed the 
Average Weekly Total Earnings of all 
males in Western Australia, as published 
by the Australian Bureau of Statistics, for 
the September quarter of the year 
immediately preceding that in which the 
leave commences. 

(iii) Maximum payment to shift workers who 
are granted an additional week's penalty 
leave shall not exceed four-fifths of the 
Average Weekly Total Earnings of all 
males in Western Australia, as published 
by the Australian Bureau of Statistics, for 
the September quarter of the year 
immediately preceding that in which the 
leave commences. 

(e) Annual leave commencing in any year and 
extending without a break into the following year 
attracts the loading calculated on the salary 
applicable on the day the leave commenced. 

(f) The loading payable on approved 
accumulated annual leave shall be at the rate 
applicable at the date the leave is commenced. 
Under these circumstances an employee can 
receive up to the maximum loading for the 
approved accumulated annual leave in addition to 
the loading for the current year's entitlement. 

(g) A pro rata loading is payable on periods of 
approved annual leave less than four weeks. 

(h) The loading is calculated on the rate of 
salary the employee receives under this Award at 
the date of commencing leave. 

(i) Where payment in lieu of accrued or pro rata 
annual leave is made on the death or retirement of 

an employee, a loading calculated in accordance 
with the terms of this subclause is to be paid on 
accrued and pro rata annual leave. 

(j) When an employee resigns, an annual leave 
loading shall be paid as follows: 

Accrued entitlements to annual leave — a 
loading calculated in accordance with the terms 
of this subclause for accrued annual leave is to be 
paid. 

Pro rata annual leave — no loading is to be 
paid. 
(k)(i) An employee who is dismissed under 

Clause 7(7) of this award shall be entitled 
to annual leave loading on accrued 
annual leave only, but no loading shall be 
payable on pro rata leave. 

(ii) An employee whose employment is 
terminated by the employer other than 
under Clause 7(7) of this Award shall be 
entitled to receive annual leave loading 
on accrued and pro rata annual leave. 

(1) Part-time employees shall be paid a 
proportion of the annual leave loading at the salary 
rate applicable. Provided that the maximum 
loading payable shall be calculated in accordance 
with the following: 

Maximum Loading in 
Hours worked accordance with subclause 
per fortnight x (10)(d) of this clause 

(m) An employee who has been permitted to 
proceed on annual leave and who ceases duty other 
than by resignation or dismissal under Clause 7(7) 
of this award before completing the required 
continuous service to accrue the leave must refund 
the value of the unearned pro rata portion of leave 
loading but no refund is required in the event of the 
death of an employee. 

An employee who has been permitted to proceed 
on annual leave and who resigns or is dismissed 
under Clause 7(7) of this award shall refund the 
value of the loading paid for leave other than 
accrued leave. 

26.—Higher Duties Allowance. 
(1) Subject to subclause (2) of this clause, an 

employee who is directed by the employer to act in an 
office which is classified higher than the employee's 
own substantive office and who performs the full duties 
and accepts the full responsibility of the higher office 
for a continuous period of five consecutive working 
days or more, shall, subject to the provisions of this 
clause, be paid an allowance equal to the difference 
between the employee's own salary and the salary the 
employee would receive if the employee was 
permanently appointed to the office in which the 
employee is so directed to act. 

(2) Where the full duties of a higher office are 
temporarily performed by two or more employees they 
shall each be paid an allowance as determined by the 
employer. 

(3)(a) An employee who is directed to act in a higher 
classified office but is not required to carry out the full 
duties of the position and/or accept the full 
responsibilities, shall be paid such proportion of the 
allowance provided for in subclause (1) as the duties . 
and responsibilities performed bear to the full duties 
and responsibilities of the higher office. Provided that 
the employee shall be informed, prior to the 
commencement of acting in the higher classified office, 
of the duties to be carried out, the responsibilities to be 
accepted and the allowance to be paid. 
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(b) The allowance paid may be adjusted during the 
period of higher duties. 

(4) Where an employee who has qualified for 
payment of higher duties allaowance under this clause 
is required to act in another office or other offices 
classified higher than the employee's own for periods 
less than five working days without any break in acting 
service, such employee shall be paid higher duties 
allowance for such periods. Provided that payment 
shall be made at the highest rate the employee has been 
paid during the term of continuous acting or at the rate 
applicable to the office in which the employee is 
currently acting, whichever is the lesser. 

(5) Where an employee is directed to act in an office 
which has an incremental range of salaries such an 
employee shall be entitled to receive an increase in the 
higher duties allowance equivalent to the annual 
increment the employee would have received had the 
employee been permanently appointed to such office. 
Provided that acting service with allowances for acting 
in offices for the same classification or higher than the 
office during the 18 months preceding the 
commencement of so acting shall aggregate as 
qualifying service towards such an increase in the 
allowance. 

(6) Where an employee who is in receipt of an 
allowance granted under this clause and has been so for 
a continuous period of 12 months or more, proceeds 
on: 

(a) a period of normal annual leave; 
(b) a period of any other approved leave of 

absence of not more than one calendar month 
the employee shall continue to receive the allowance for 
the period of leave. Provided that this subclause shall 
also apply to an employee who has been in receipt of an 
allowance for less than 12 months if during the 
employee's absence no other employee acts in the office 
in which the employee was acting immediately prior to 
proceeding on leave and the employee resumes in the 
office immediately on return from leave. 

For the purpose of this subclause the 
expression"normal annual leave" shall mean the 
annual period of recreation leave as prescribed in 
section 59(4) of the Public Service Act 1978 and shall 
include any Public Service Holidays and leave in lieu 
accrued during the preceding 12 months taken in 
conjunction with such annual recreation leave. 

(7) Where an employee, who is in receipt of an 
allowance granted under this clause, proceeds on: 

(a) a period of annual leave in excess of the 
normal; or 

(b) a period of any other approved leave of 
absence of more than one calendar month 

such employee shall not be entitled to receive payment 
of such allowance for the whole or any part of the period 
of such leave. 

(8) Notwithstanding the provisions of this clause, 
payment for higher duties shall not apply to an 
employee required to act in another position whilst the 
permanent employee is on an Accrued Day Off as 
prescribed by Clause (10)(2)(a) of this award. 

27.—District Allowances. 
(1) In this clause the following terms shall have the 

following meaning; 
"Dependant" in relation to an employee 

means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any 

other relative resident within the State 
who rely on the employee for their main 
support; 

who does not receive a district or location 
allowance of any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any 

other relative resident within the State 
who rely on the employee for their main 
support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee 
without dependants under any award, agreement 
or other provision regulating the employment of 
the partial dependant. 

"Spouse" means an employee's spouse 
including de facto spouse. 

"De facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as 
the husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of 
the various districts shall be as described hereunder 
and as delineated on the plan set out in Schedule F of 
this Award. 

District: 
1. The area within a line commencing on the 

coast; thence east along latitude 28 to a point 
North of Tallering Peak, thence due south to 
Tallering Peak; thence southeast to Mt Gibson 
and Burracoppin; thence to a point southeast 
at the junction of latitude 32 and longitude 
119; thence south along longitude 119 to the 
coast. 

2. That area within a line commencing on the 
south coast at longitude 119 thence east along 
the coast to longitude 123; thence north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on the 
coast at latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the 
coast at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between latitude 
24 and a line running east from Carnot Bay to 
the Northern Territory border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern 
Territory border. 

(3) An employee shall be paid a district allowance at 
the standard rate prescribed in Column II of Schedule E 
of this award, for the district in which the employee's 
headquarters are located. Provided that where the 
employee's headquarters are situated in a town or place 
specified in Column III of Schedule E, the employee 
shall be paid a district allowance at the rate appropriate 
to that town or place as prescribed in Column IV of 
Schedule E. 

(4) An employee with dependant/s shall be paid 
double the district allowance prescribed by subclause 
(3) of this clause for the district, town or place in which 
the employee's headquaters are located. 

(5) Where an employee has a partial dependant the 
total district allowance payable to the employee shall be 
the district allowance prescribed by subclause (3) of this 
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clause plus an allowance equivalent to the difference 
between the rate of district or location allowance the 
partial dependant receives and the rate of district or 
location allowance the partial dependant would receive 
if he or she was employed in a full-time capacity under 
the award, agreement or other provisions regulating the 
employment of the partial dependant, 

(6) When an employee is on approved annual 
recreational leave, the employee shall for the period of 
such leave, be paid the district allowance to which he or 
she would ordinarily be entitled. 

(7) When an employee is on long service leave or 
other approved leave with pay (other than annual 
recreational leave), the employee shall only be paid 
district allowance for the period of such leave if the 
employee, dependant/s or partial dependant/s remain 
in the district in which the employee's headquarters are 
situated. 

(8) When an employee leaves the district on duty, 
payment of any district allowance to which the 
employee would ordinarily be entitled shall cease after 
the expiration of two weeks unless otherwise approved 
by the employer. 

(9) Except as provided in subclause (8) of this clause, 
a district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or relieving 
expenses allowance. 

(10) Where an employee whose headquarters are 
located in a district in respect of which no allowance is 
prescribed in Schedule E of this award, is required to 
travel or temporarily reside for any period in excess of 
one month in any district or districts in respect of which 
such allowance is so payable, then notwithstanding the 
employee's entitlement to any such allowance provided 
by this award, he/she shall be paid for the whole of such 
a period a district allowance at the appropriate rate 
prescribed by subclause (3), (4) or (5) of this clause, for 
the district in which the employee spends the greater 
period of time. 

(11) When an employee is provided with free board 
and lodging by the employer the allowance shall be 
reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this Award. 

(12) An employee who is employed on a part-time 
basis shall be paid a proportion of the appropriate 
district allowance payable in accordance with the 
following formula: 

Hours worked per Appropriate District 
fortnight x Allowance 

(13)(a) The rates expressed in Schedule E of this 
award shall be adjusted every 12 months in accordance 
with the official "Consumer Price Index" for Perth as 
published by the Australian Bureau of Statistics. 

(b) The adjustment of rates shall be effective from 
the beginning of the first pay period to commence on or 
after the 1st day of January each year. 

(14) An employee who immediately prior to 1 July 
1988 was in receipt of a district allowance at a rate which 
was greater than the amount to which the employee is 
entitled under this clause shall have the difference 
reduced in accordance with the following: 

(a) As from the first pay period commencing on 
or after 1 July 1988 the difference shall be reduced 
by 33 and one-third per cent; and 

(b) As from the first pay period commencing on 
or after 1 January 1989 the difference remaining 
between the amount being paid pursuant to 
paragraph (a) above that to which the employee is 
otherwise entitled under this clause shall be 
reduced by 50 per cent; and 

(c) As from the first pay period commencing on 
or after 1 July 1989 payment shall be in accordance 
with the employee's entitlement under this 
clause. 

28.—Shift Work. 
(1) Definitions: In this clause the following 

expressions shall have the following meaning: 
"Day Shift" means a shift commencing after 6.00 

а.m. and before 12 noon. 
"Afternoon Shift" means a shift commencing at 

or after 12 noon and before 6.00 p.m. 
"Night Shift" means a shift of not more than 10 

hours continuous duration commencing at or after 
б.00 p.m. and before 6.01 a.m. 

(2) Shift Work Allowance. 
(a) An employee required to work an afternoon 

or night shift of eight hours (or 10 hours in the case 
of a night shift) shall, in addition to the ordinary 
rate of salary, be paid an allowance for each 
afternoon or night shift worked in accordance with 
Schedule G of this award. 

(b) Work performed during ordinary rostered 
hours on Saturdays or Sundays shall be paid for at 
the rate of time and one-half and on Public Service 
Holidays at double time and one-half. These rates 
shall be paid in lieu of the allowance prescribed in 
subclause (2)(a) of this clause. 

Provided that in lieu of the foregoing provisions 
of this subclause and subject to agreement between 
the employer and the employee, work performed 
during ordinary rostered hours on a Public Service 
Holiday shall be paid for at the rate of time and 
one-half and the employee may, in addition, be 
allowed a day's leave with pay to be added to 
annual leave or to be taken at some other time 
within a period of one year. 

(c) An employee rostered off duty on a Public 
Service Holiday shall be paid at ordinary rates for 
such day or, subject to agreement between the 
employer and the employee, be allowed a day's 
leave with pay in lieu of the holiday to be added to 
annual leave or to be taken at a mutually 
convenient time within a period of one year. 

(d) An employee engaged on shift work who is 
rostered to work regularly on Sundays and/or 
Public Service Holidays shall be allowed one 
week's leave in addition to the employee's normal 
entitlement to annual leave of absence for 
recreation. 

(e) Additional leave provided by subclauses 
(2)(b) and (2)(c) of this clause shall not be subject to 
the annual leave loading prescribed by Clause 
25(10) of this award. 

(f) Work performed by an employee in excess of 
the ordinary hours of a shift or on a rostered day off 
shall be paid for in accordance with the provisions 
of Clause 22 of this award. 

(g)(i) When an employee begins or ceases a 
shift between the hours of 11.00 p.m. and 
7.00 a.m. and no public transport is 
available, reimbursement at the 
appropriate rate of hire prescribed by 
Clause 23(4) of this award, shall be made 
if the employee's private motor vehicle or 
motor cycle is used for the journey 
between the employee's residence and 
headquarters and the return journey. 
Provided, however, that any employee 
who elects to be permanently retained on 
a fixed or non-rotating shift that begins or 
ceases between or on the hours of 11.00 
p.m. and 7.00 a.m. shall not be eligible to 
claim this reimbursement. 
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(ii) The provisions of this subclause shall 
■ only apply to employees working within a 

radius of 50 kilometres of the Perth 
Central Railway Station. 

(3) Hours of Duty and Rosters. 
(a) An employee engaged on shifts shall work 

according to the provisions of Clause 10(l)(a) and 
(b), exclusive of meal intervals. Provided that 
where agreement is reached between the employer 
and the Association the length and/or number of 
shifts worked per fortnight may be altered. 
Provided further that when the agreed length of a 
shift is extended past eight hours, overtime shall be 
payable only for time worked in excess of the 
rostered shift. 

(b) Meal breaks shall be for a period of at least 
30 minutes, but not greater than one hour for each 
meal. 

(c) Employees may be rostered to work on any of 
the seven days of the week provided that no 
employee shall be rostered for more than six 
consecutive days. Provided that where agreement 
is reached between the employer and the 
Association shift workers may be exempted from 
this provision. 

(d) The roster period shall begin at the 
beginning of a pay period and continue for 14 
consecutive days. Rosters shall be available to 
employees at least seven clear working days prior 
to the commencement of the roster. 

(e) A roster may only be altered on account of a 
contingency which the employer could not have 
been reasonably expected to foresee. When a roster 
is altered, the employee concerned shall be notified 
of the changed shift 24 hours before the changed 
shift commences, provided that where such notice 
is not given, the employee shall be paid overtime in 
accordance with Clause 22 of this award for the 
complete duration of the changed shift, but this 
shall not apply to an employee who was absent 
from duty on the employee's last rostered shift. 

(f) An employee shall not be retained 
permanently on one shift unless the employee so 
elects in writing. 

29.—Sleep Shift Allowances. 
(1) An employee who is required to remain on the 

premises overnight between periods of duty shall 
receive an allowance equivalent to four hours' salary at 
the rate applicable to the employee for each night 
provided that where a 10 hour sleep shift is worked then 
an allowance equivalent to two hours' salary shall be 
paid, 

(2)(a) No employee shall be rostered for duty on 
more than four consecutive nights or in excess of four 
periods of duty within a roster period. Where an 
employee is rostered in excess of four periods of duty in 
a roster period it shall be considered as overtime and 
dealt with in accordance with Clause 22 of this 
award. 

(b) Where an employee is required to work four 
consecutive periods of duty, these will in all cases, be 
followed by a minimum of two consecutive days off 
duty. 

(3) A roster duty night in accordance with this clause 
shall not exceed 12 hours. 

30.—In-Charge Allowance. 
(1) The allowance payable to employees who are 

responsible, in a relieving capacity, for units during the 
off shift periods of the Supervisor Level 4 shall be as 
prescribed in Part I of Schedule H. 

(2) The allowance payable to employees who are 
responsible, in a relieving capacity, for units during the 
off shift periods of the Supervisor Level 3 shall be as 
prescribed in Part I of Schedule H. 

(3) The allowance payable to employees who are 
placed in charge of a sub unit during the off shift period 
of the Senior Social Trainer shall be as prescribed in 
Part I of Schedule H. 

(4) No unit shall operate without an employee who 
has successfully completed the first semester of the 
formal training course and formally demonstrated their 
possession of relevant skills as set down in the "Social 
Trainer Skills Assessment Booklet", being responsible 
for such unit as a relieving employee during the off shift 
period of the Supervisor or Senior Social Trainer. 

31.—Uniforms and Laundry. 
(1) Where employees are required to wear uniforms, 

these shall be supplied to the employee free of cost by 
the employer. Provided that in lieu of providing 
uniforms the employer shall pay an allowance as 
prescribed in Part II of Schedule H. 

(2) Uniforms supplied in accordance with subclause 
(1) of this clause shall be laundered by the employer free 
of charge. Provided that in lieu of such laundering the 
employer shall pay an allowance as prescribed in part 
111 of Schedule H. 

(3) Uniforms referred to in this clause shall at all 
times remain the property of the employer. 

(4) The allowances prescribed in subclauses (1) and 
(2) of this clause shall not be paid during periods of 
annual leave and long service leave. 

(5) The allowances prescribed in subclauses (1) and 
(2) of this clause shall be adjusted annually in 
accordance with the March quarter CPI (Perth) 
clothing and laundering adjustments and indicated in 
the Australian Bureau of Statistics Catalogues. 

(6) Any dispute regarding uniforms and laundering 
shall be referred to a Board of Reference. 

32.—Records and Information. 
(1) A record of the time worked and salary paid to 

each employee employed under this award shall be 
maintained by the employer and shall be available for 
inspection by an accredited representative of the 
Association upon the giving of reasonable notice to the 
employer. 

(2) If the employer maintains a personal or other file 
on an employee, the employee shall be entitled to 
examine all material maintained on that file. 

(3) Upon written request from the Association the 
employer shall supply, within seven days, the name, 
position, number of ordinary weekly hours, salary and 
geographical location of any employee covered by this 
award. 

(4) The employer shall ensure that sufficient copies 
of this award are available for every employee covered 
by this award and every employee shall be entitled to 
have ready access to a copy of this award. 

33.—Preservation and Non-Reduction. 
(1) No rights, privileges or entitlements presently 

granted to an employee shall be withdrawn or ceased 
unless expressly agreed to by the employer and the 
employee. 

(2) Nothing herein contained shall enable the 
employer to reduce the salary of any employee or 
conditions of work applied to any employee who at the 
date of this award was being paid a higher rate of salary 
or wage than the minimum prescribed in this award or 
was being accorded a benefit superior to any contained 
herein as a condition of work. 
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34.—Deduction of Association Subscriptions. 
(1) The employer shall deduct normal Civil Service 

Association Incorporated membership subscriptions 
as equal amounts each pay period from the salary of 
employees who are members of the Association in 
accordance with each Payroll Deduction Authority 
form. 

(2) Payroll Deduction Authority forms shall be 
completed by employees. Where the employer requires 
a standard procuration form, that form shall be used. 

(3) Where required by the employer or the 
Association, the Association's General Secretary or 
person acting in his/her stead, shall countersign all 
forms and forward them to the Employer's 
paymaster. 

(4)(a) The employer shall commence deduction of 
subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
form and continue deducting throughout the 
employee's period of employment, except as provided 
in subclause (5) of this clause or until the authority is 
cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct Association 
subscriptions in accordance with the rules of the 
Association, the Association shall notify the employer 
in writing of the level of Association subscription to be 
deducted. The employer shall implement any change to 
subscriptions no later than one month after being 
notified by the Association except where the 
Association nominates a later date. 

(5)(a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an 
employee's salary in any period, either inadvertently or 
as a result of an employee not being entitled to salary 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the employer direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions 
for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, to 
the Association at such intervals as are agreed between 
the employer and the Association. 

35.—Right of Entry. 
The General Secretary of the Association or a duly 

authorised representative shall on notification to the 
employer have the right to enter the employer's 
premises during working hours, including meal breaks, 
for the purpose of discussing with employees covered by 
this Award, the legitimate business ofthe Association or 
for the purpose of investigating complaints concerning 
the application of this Award, but shall in no way 
unduly interfere with the work of employees or impinge 
on client's right of privacy. 

36.—Notification of Change. 
(l)(a) Where an employer has made a definite 

decision to introduce major changes in production, 
program, organisation, structure or technology that are 
likely to have significant effects on employees, the 
employer shall notify the employees who may be 
affected by the proposed changes and the 
Association. 

(b) For the puipose of this clause "significant effects" 
include termination of employment, major changes in 
the composition, operation or size of the employer's 
workforce or in the skills required; the elimination or 
diminution of job opportunities, promotion 

opportunities or job tenure; the alteration of hours of 
work; the need for retraining or transfer of employees to 
other work or locations and restructuring of jobs. 
Provided that where this award or any other award or 
agreement makes provision for alteration of any of the 
matters referred to herein an alteration shall be deemed 
not to have significant effect. 

(2)(a) The employer shall discuss with the 
employees affected and the Association, inter alia.lh.t 
introduction of the changes referred to in subclause (1) 
hereof, the effects the changes are likely to have on 
employees, measures to avert or mitigate the adverse 
effects of such changes on employees and shall give 
prompt consideration to matters raised by the 
employees and/or the Association in relation to the 
changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by the 
employer to make the changes referred to in subclause 
(1) hereof, unless by prior arrangement, the Association 
is represented on the body formulating 
recommendations for change to be considered by the 
employer. 

(c) For the purposes of such discussion, the employer 
shall provide to the employees concerned and the 
Association, all relevant information about the changes 
including the nature of the changes proposed; the 
expected effects of the changes on employees; and any 
other matters likely to affect employees. Provided that 
the employer shall not be required to disclose 
confidential information the disclosure of which would 
be inimical to the employer's interests. 

37.—Copies of Award. 
Every employee shall be entitled to have access to a 

copy of this Award. Sufficient copies shall be made 
available by the employer for this purpose and shall be 
located in each of the employer's units. 

38— Salaries. 
The provisions of the Public Authorities Salaries 

Award 1986, No. PSA A3 of 1986 as amended from time 
to time shall to the extent that it is not inconsistent with 
the provisions of this Award apply to the employment of 
the employees covered by this Award. 

Schedule A.—Salary Classifications. 
The annual salaries applicable to employees covered 

by this Award shall be as follows: 
Trainee Social Trainer (under 21 years) 

Level 1 (appropriate to age) 
Trainee Social Trainer (over 21 years) 

Level 1 (first year of adult service) 
Level 1 (second year of adult service) 
Level 1 (third year of adult service) 

Social Trainer 
On appointment 

Level 1 (fourth year of adult service) 
Second year 

Level 1 (fifth year of adult service) 
Third year 

Level 1 (sixth year of adult service) 
Fourth year 

Level 1 (seventh year of adult service) 
Fifth year 

Level 1 (eighth year of adult service) 
Sixth year 

Level 1 (ninth year of adult service) 
Senior Social Trainer Level 2 
Staff Educator/Supervisor Level 3 
Senior Staff Educator/Supervisor Level 4 
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Schedule B. — Clause 22.—Overtime. 
Part I — On Call Allowance. 

For rostered period — $2.28 per hour. 

Part II — Meals. 
Breakfast: $4.70 per meal. 
Lunch: $5.80 per meal. 
Evening Meal: $6.95 per meal. 

Schedule C — Clause 23. Motor Vehicle Allowances. 
Part I — Motor Car. 

Area and Details Engine Displacement 
Rate per kilometre (in cubic centimetres) 

Over 1600cc 1600cc 
260Qcc -2600cc & Under 

Metropolitan Area 
First 4000 kilometres 
Over 4 000-8 (XX) kilometres 
Over 8 (XX)-16 (XX) kilometres 
Over 16 000 kilometres 

South West Land Division 
First 4 (XX) kilometres 
Over 4 000-8 000 kilometres 
Over 8 000-16 000 kilometres 
Over 16 000 kilometres 

North of 23.5 Degree South Latitude 
First 4 (XX) kilometres 
Over 4 000-8 000 kilometres 
Over 8 (XX)-16 (XX) kilometres 
Over 16000 kilometres 

Rest of State 
First 4000 kilometres 
Over 4 000-8 (XX) kilometres 
Over 8 (XX)-16 000 kilometres 
Over 16000 kilometres 

Part II — Mot 
Metropolitan Area 
South West Land Division 
North of 23.5 Degrees South Latitude 
Rest of the State 

Part III — Motor Cycles 
Distance travelled during a 
year on Official Business 
Rate per kilometre 

71.0 60.6 54.0 
31.2 26.9 24.2 
18.0 15.6 14.3 
25.9 21.9 19.5 

72.5 62.0 55.3 
32.1 27.7 25.0 
18.6 16.3 14.8 
26.5 22.4 19.9 

81.5 69.9 62.6 
35.3 30.5 27.6 
20.0 17.4 15.9 
23.0 19.8 17.1 

75.6 64.6 57.5 
33.4 28.8 25.9 
19.3 16.8 15.4 
24.3 21.0 19.0 
Car. 
34.5 29.7 26.7 
35.5 30.6 27.5 
39.2 33.8 30.5 
36.9 31.7 28.5 

Item Particulars 

Schedule D — Clause 25. — Miscellaneous 
Allowances. 

Column A Column B Column C 
Item Particulars Daily Rate Daily Rate Daily Rate Officers with Officers with- 

Dependants: out Dcpend- 
Relieving ants Relieving 

Allowance Allowance 
for period for period 

in excess of in excess of 
42 days 42 days 

[Subclause (Subclause 
25(6)(bXii)] 25(6)(b)(ii)j 

Transfer 
Allowance 

for period in 
excess of 

prescribed 
period 

[Subclause 
25(3Kb)] 

Allowance to meet Incidental Expenses: 
s s s 

(1) WA—South of26 
degrees South Latitude 5.00 

(2) WA — North of 26 
degrees South Latitude 7.70 

(3) Interstate 7.70 
Accommodation involving an Overnight Stay in a Hotel or Motel: 
(4) WA —- Metropolitan 

Hotel or Motel 84.60 42.30 28.15 
(5) Locality South of 26 

degrees South Latitude 71.70 35.85 23.90 
(6) Locality North of 26 

degrees South Latitude: 
Broome 118.45 59.20 39.45 
Carnarvon 97.50 48.75 32.50 
Dampier 136.70 68.35 45.50 
Derby 96.85 48.40 32.25 
Exmouth 111.95 56.00 37.30 
Fitzroy Crossing 78.70 39.35 26.20 
Gascoyne Junction 70.20 35.10 23.40 
Halls Creek 102.30 51.15 34.05 
Karratha 156.15 78.10 52.00 

84.60 42.30 28.15 

71.70 35.85 23.90 

118.45 59.20 39.45 
97.50 48.75 32.50 

136.70 68.35 45.50 
96.85 48.40 32.25 

111.95 56.00 37.30 
78.70 39.35 26.20 
70.20 35.10 23.40 

102.30 51.15 34.05 
156.15 78.10 52.00 

Kununurra 117.90 58.95 39.25 
Marble Bar 94.70 47.35 31.25 
Newman 150.20 75.10 50.00 
Nullagine 85.70 42.85 28.55 
Onslow 104.70 52.35 34.85 
Pannawonica 99.20 49.60 33.05 
Paraburdoo 127.70 63.85 42.50 
Port Hedland 142.25 71.10 47.35 
Roeboume 102.20 51.10 34.05 
Sandfire 77.75 38.90 25.90 
Shark Bay 85.70 42.85 28.55 
Tom Price 149.20 74.60 49.70 
Wickham 136.20 68.10 45.35 
Wittenoom 94.70 47.35 31.55 
Wyndham 114.70 57.35 38.20 

(7) Interstate — Capital 
City 
Sydney 127.00 63.50 42.30 
Melbourne 118.75 59.40 39.45 
Other Capitals 108.95 54.50 36.30 

(8) Interstate — 
Other than 
Capital City 71.70 35.85 23.90 

(9) WA — South of 26 
degrees South Latitude 35.30 

(10) WA— North of 26 
degrees South Latitude 51.45 

(11) Interstate 51.45 
Travel not involving an Overnight Stay— 
(12) WA — South of 26 

degrees South Latitude 
Breakfast 
Lunch 
Evening Meal 

7.60 
7.60 

15.10 
(13) WA — North of 26 

degrees South Latitude 
Breakfast 
Lunch 
Evening Meal 

8.15 
10.30 
25.30 

Deduction for Normal Living Expenses [Subclause 25(3)(d)] 
(14) Each Adult 13.70 
(15) Each Child 2.35 
Midday Meal [Subclause 25(2)(i)] 
(16) Rate per meal 3.35 
(17) Maximum reimburse- 

ment per pay period 16.75 

Schedule E — Clause 27. — District Allowances, 
(a) Officers without dependants [subclause 27(3)]: 

Column I Column II 
District Standard 
No. Rate 

S p.a. 
6 2 111 
5 I 723 

Exceptions to 
Standard Rate 
Town or Place 

Nil 
Fitzroy Crossing 
Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Cambailin) 
Marble Bar 
Wittenoom 
Karratha 
Port Hedland 
Warburton Mission 
Carnarvon 
Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 
Kalgoorlie 
Boulder 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 
Nil 

Column IV 
Rate 

(b) Officers with dependants [subclause 27(4)]: 
Double the appropriate rate as prescribed in (a) above 
for officers without dependants. 
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Schedule G — Clause 28.—Shiftwork Allowances. 
For each afternoon or night shift worked — $10.38. 

Schedule H. 
Part I: In-Charge Allowance 

Officer Off Shift Allowance Per Shift 
$ 

Supervisor Level 4 16.21 
Supervisor Level 3 9.21 
Senior Social Trainer 4.83 

Part II: Uniform Allowance 
Uniform Allowance —$1.50 per week. 

Part III: Laundry Allowance 
Laundry Allowance —$0.65 per week. 

ROBE RIVER IRON ASSOCIATES 
EMPLOYEE REPRESENTATIVES AND - 

GRIEVANCE PROCEDURE AWARD No. .441 of 
1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
The Australian Workers' Union, 

Western Australian Branch, 
Industrial Union of Workers 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch) 
The Operative Painters' and Decorators' 

Union of Australia, West Australian Branch. 
Union of Workers and 

The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, 

Industrial Union of Workers 
and 

Robe River Iron Associates. 
No. A4(l)of 1987. 

COMMISSIONER O.K. SALMON. 
6th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: The Company would prefer to 
manage its operations without award regulation. Mr 
Dixon has said that in the event of there being no award 
made the conditions of employment as they currently 
stand would prevail and their future variation would be 
achieved by a process of agreement. He envisages that 
where any result of change is claimed to be unfair or 
unreasonable, the unions would seek the Commission's 
intervention and the issuance of an order to overcome any 
unfairness shown to be a fact. 

It will be seen from the series of three decisions 
concerning Hamersley Iron Pty Ltd (Fielding C. 63 WAIG 
1918; Full Bench 64 WAIG 141 and Industrial Appeals 
Court 64 WAIG 852) that there is no presumption that an 
award will be made on the application of a union or 
unions in a particular case, and that whether or not an 
award is made will be determined in the light of the 
mandate in section 26 of the Act. 

Nevertheless, in August 1986 Peko Wallsend Ltd sought 
federal award coverage over three of its subsidiary 
companies' mining operations, including the Robe River 
operation. So at that stage there appeared to be no 
objection to award regulations per se. However, the 
Unions' federal counterparts successfully opposed the 

making of a federal award (C No. 1865 of 1986, per Alley I.) 
and the reasons in that case were published on 20 
November 1987. On 8 December 1987 the Company filed 
in the WA Commission notice of its intention to retire 
from Industrial Agreement No. 10 of 1979 (the Agreement) 
and in the proceedings before me Mr Dixon said that the 
Company's actions were inevitable as a result of the 
unions filing the claim for a State Award in April 1987. By 
that statement I think he meant that the Company 
believes that to be regulated by an award of the WA 
Commission would be a forced step backwards into the 
Pilbara industrial relations climate, or, at least, to be put 
dangerously close to it. 

It is fundamental in the Company's argument, indeed it 
was essential to counter the Unions' assertion that I am 
dealing with a first award application, that all along 
regulation of the Company's operations by registered in- 
dustrial agreements was in fact regulation by award and in 
this respect the Company relied partly upon the state of the 
legislation between 1979 and 1985, wherein industrial 
agreements were "deemed awards". In Mr Dixon's submis- 
sion, retirement from the Agreement was necessary. I 
understand him to mean that if the Agreement was extant 
the Unions would have been encouraged to argue that an 
award was a mere conversion from one form of regulation 
to another, where the only difference was between calling 
the document an agreement or an award; a difference of no 
practical day to day consequence whatever, and a situation 
in which the Company would be disadvantaged. 

On the basis of the evidence produced by the 
Company, I accept that because it mines a lower grade 
of iron ore than the other Pilbara mining companies it 
has peculiar marketing problems and that it must 
always operate at the highest level of efficiency, not only 
in its own interests but also in the interestes of its 
employees' job security. I also understand that the 
Company believes, by reason of experience, that to 
achieve its objectives it is essential to make a clean 
break away from the industrial standards and practices 
of the iron ore industry because they are, in its opinion, 
substantially excessive, unjustified and an impediment 
to the most efficient conduct of its operations. 

It does not necessarily follow, as the Unions would 
say, that the Company wishes to avoid award regulation 
for some ulterior purpose. Indeed, the Company's 
objections are based on substantial grounds. However, 
I must say in respect of the Company's case in 
connection with mining low grade ore and also 
marketing factors, that Mr Dixon was quite emphatic 
that the Company's capacity to meet labour costs at 
current levels and, necessarily by implication, extra 
labour costs that would arise if an award in terms of the 
counterclaim is made, was not an issue. Furthermore, 
Mr Tipper, the Company's principal witness testified 
that the Company competed directly with other Pilbara 
companies for labour. These are facts that militate 
against the Company's case for special consideration 
while lending support to the Union's arguments. I bear 
them in mind as I proceed. 

As to the Unions' attitudes on whether or not an 
award should be made. I am left to extract their 
arguments from their stance during the proceedings 
and the line of evidence produced by them. Briefly 
stated, it would be fair to say that the Unions cannot 
accept an award free operation because they believe 
that the Company has virtually embarked on a reign of 
terror against them. They allege that the Company goes 
to inordinate lengths when dealing with the industrial 
issues either to frustrate them and their members in 
their efforts to obtain fair rates of pay and working 
conditions or to uphold its prerogative to manage. This 
conduct, they say, is evidence of the Company's 
authoritarian, anti Union character and given this state 
of affairs an unregulated industrial relations 
arrangement built on trust is decidedly out of the 
question. 
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The background for the Unions' argument is the 
decision of the Commission in Court Session in No. 758 
of 1986 (67 WAIG 2). more especially the Commission's 
finding that the Company had unfairly dismissed some 
1 000 of its employees. Mr Schapper left me in no doubt 
about the perceived infamy of that event being stored in 
the minds of all of those represented by him. Ele also 
tendered a list of cases decided by the Commission in 
the intervening period as support for his more general 
propositions. One of these cases was decided by myself 
and it was subsequently upheld by the Full Bench 
following an appeal by the Company [No. CR795 of 
1987 (68 WAIG 1317) No. 527 of 1988 (68 WAIG 2035)]. 
Lest it be thought that I make too much of one case in 
what I am about to say, I disagree. The case 
demonstrates the context [cf Gregor C. in No. 758 of 
1986 (67 WAIG 2 at 22 and 23)] and I find it useful in my 
task of interpreting other evidence before me. 

The case concerned a strike by electricians employed 
at Cape Lambert resulting from instructions by the 
Company requiring them to combine their afternoon 
smoko break with their lunch break, notwithstanding 
that this requirement was contrary to the terms of the 
Agreement. Ultimately each of the employees 
concerned received a letter alleging contractual 
repudiation and advising that a copy of the letter would 
be placed on each employee's personal file. Part of my 
finding was that the Company's management would 
have been aware of the binding effect of the Agreement 
on the entitlement in question; but given the fact that 
the arrangement had been assented to by employees at 
Pannawonica, management wished to have it 
standardised at both ends of the project and was willing 
to chance achieving it by the actions it took against its 
employees at Cape Lambert. At page 1320 I said that 
these actions were "the actions of a manager 
determined to achieve the Company's objective 
irrespective of the employees' prescribed rights". 
Furthermore, I confirmed my opinion in this respect on 
the evidence provided in a written report to supervisors 
signed by Mr K. Johnstone, the Company's industrial 
officer. That letter was quite unbalanced in presenting 
information to the supervisors. While conveying a clear 
impression of unlawful and unreasonable action by the 
employees concerned the Company was portrayed as 
acting reasonably in a difficult situation. I concluded 
"that management acted provacatively and unlawfully 
on the subject of the second smoko rest period" and my 
opinion was that "the Company was mainly to blame 
for the loss of production and inconvenience resulting 
from the strike". Without deciding whether the 
Respondent acted unlawfully the Full Bench upheld 
my decision and dismissed the appeal. 

I should also say that the Full Bench found me wrong 
in one part of my reasons where I stated my own 
opinion of the Company's attitude towards industrial 
relations and its tendency to avoid conciliation. The 
President said (68 WAIG 2037): 

Notwithstanding the number of times the 
Appellant may have been involved in proceedings 
before the Commission in the past, its actions on 
other occasions are not relevant to the present case 
and the Commission's findings that depend upon 
this aspect I find it necessary to disregard. 

During the present case Mr Dixon, at pages 2271- 
2273 of the transcript, advised me that I was able to take 
similar evidence into account in the making of an 
award and I understand that is because I am involved in 
a legislative process rather than something akin to 
enforcing established rights. However, the Electricians' 
case shows that industrial action as defined in the Act 
has been taken by the Company against its own 
employees. Moreoverjt was a significant example in the 

context of the Union's arguments in the present case 
because the Company took industrial action when it 
could have referred the matter to the Commission. 

Mr Johnstone's name was raised during Mr Young's 
testimony for the Unions at the transcript page numbers 
mentioned above. I overruled an objection by Mr 
Dixon because I had the Electricians' case in mind and 
I thought the unbalanced nature of the advice to the 
supervisors signed by Mr Johnstone made relevant the 
questions put to Mr Young. The Unions' point in respect 
of Mr Johnstone is that he is the Company's principal 
officer concerned with industrial relations policy and 
that it was not likely that his attitude to the conduct of 
industrial relations now would be different from that 
which he displayed when a shop steward at Hamersley 
Iron Pty Ltd. On the basis of the advice to supervisors in 
the Electricians' case the point has much to support it 
and there is ground for the Unions' doubts about fair 
dealing in all cases. Mr Schapper virtually challenged 
the Company to call Mr Johnstone to testify, but he did 
not appear and I take that fact into account in forming 
my opinion on the Unions' arguments. 

In my opinion, the Company's attitude is influenced 
to a large degree by the idea of unregulated industrial 
relations arrangements as may operate in North 
America and Canada. Mr Tipper has visited a mining 
project in the United States where unions have no 
jurisdiction and he was impressed with what he saw. 
Material raised in these proceedings by myself reveals 
that Mr Madden, the Company's chief executive, has a 
preference for unregulated industrial relations along 
the lines of Canadian practices. The Company's 
conduct regarding industrial relations is strongly 
independent and is characteristic of a company 
operating in an unregulated industrial environment. 
This characteristic is underlined by Mr Tipper's 
evidence regarding the Company's beliefs on the 
subsidisation of strikes, in particular in connection with 
the Company's claims regarding location allowance, 
and terminating air fares. The phrase quid pro quo was 
used by Mr Tipper when explaining the Company's 
attitude and that phrase is commonly used in North 
American labour relations material. 

Mr Tipper believes that, generally, any arrangement 
that comes into existence by agreement is always less 
efficient or beneficial than something unilaterally 
introduced by the Company. He said that on thebasis of 
his experience mining companies are driven to medi- 
ocrity when they aim for compromise and agreements. 
In his opinion such arrangements mean that over the 
long term a company is placed in a less favourable 
position than it would be if it made its own decisions on 
merit. It was a matter of philosophy and, perhaps, 
eventually necessary that all decisions be made by 
management. That reasoning was a component in the 
reasoning behind the actions taken by the Company in 
1986. Mr Tipper would not be in favour of a joint 
consultative arrangement, for example, for in his 
opinion that would lead to contests, and the preferable 
arrangement is where contests are confined to things 
put in place if they appear to one or more parties to be 
unfair or harsh. 

I find that the Company is tough minded, 
independent, and as objective oriented as the Unions 
and their members when they act in concert. But the 
simple fact is that the Industrial Relations Act 1979 is 
firmly based on the philosophy of conciliation and 
representative organisations of employees, amongst 
other things. The idea that management determine 
what is fair and reasonable subject to the intervention of 
the Commission in a proper case is no longer tenable, 
although it may have been so in years gone by. 

Fierce independence is a great quality in a variety of 
circumstances; and it is fair to say that in some quarters 
the Company was congratulated on its actions in 1986. 
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But some criticised the Company while asking where it 
wished to see industrial relations go. One critic was 
closely involved with Hamersley Iron Pty Ltd (Yuill B., 
Human Resources Management Australia March 
1987). The reason for criticism. I think, is a fear that the 
Company may destabilise industrial relations practices 
carefully built up in recent years by joint industry, 
government and union efforts in the form of a central 
consultative body in the Pilbara. I hasten to add that 
notwithstanding the existence of this body at least one 
major strike involving another Pilbara iron ore 
company has taken place in recent times and the 
Company in these proceedings has not been slow in 
drawing my attention to that fact. But the Unions would 
say that a strike free state of affairs will never be 
achieved, they might even assert that it would be a 
decidedly unhealthy state of affairs; but more 
importantly, they point to the results of that strike 
noting that the Company conceded a major point in 
issue; a prohibition on the performance of wages 
employees' work by staff employees, and the 
implication here, I think is that is a matter that can be 
properly regulated by an award. That being so, the 
Unions would say, in order to prevent probable 
industrial disputes such a provision, being one of the 
provisions in their log of claims, should be allowed by 
me and that that is a very good reason by itself for 
making an award. 

An award free operation for one out of four iron ore 
mining companies in the Pilbara is a radical 
proposition, to say the very least. The subject of labour 
market deregulation is widely discussed today as 
everybody associated with industrial relations will 
readily agree, but at the same time in the Federal and 
Western Australian jurisdictions centralised wage 
determination and industry regulation by award or, 
what is essentially the same thing, by registered 
industrial agreements, is part of the prevailing 
industrial policy. The point is sufficiently made, I think, 
by reference to sections 50 and 51 of the Industrial 
Relations Act 1979. Under section 51(2) of the Act, the 
Commission in Court Session shall of its own motion 
consider the National Wage Decisions of the Australian 
Commission and is enjoined in a particular case to 
make a "General Order giving effect to that National 
Wage Case decision in such manner and subject to such 
considerations as the Commission considers 
appropriate in awards and industrial agreements in force 
under this Act" (my emphasis). However, the section 
contains a qualification expressed in the words "unless 
it is satisfied that there are good reasons not do do so" 
preceding the enjoinment; and I believe the most 
obvious good reason not to do so would arise if pursuant 
to section 50(2), (3) and (4) the Commission made 
General Orders establishing a wage policy different 
from that determined nationally, while having regard 
for the peculiarities of the Western Australian economy 
and excluding where appropriate those industries, or 
parts of industries, that should not be covered by the 
policy envisaged in a General Order made. 

Section 50 recognises the umbrella organisations 
concerned with industrial relations in Western 
Australia and it bestows upon them as well as the 
Minister the power to initiate cases involving policies of 
the most fundamentally important kind in a purely 
State context. However, that has been the case since 
1979 when the Industrial Arbitration Act 1979 
superseded the Act of 1912. Given the apparent wide 
concern with labour markets in a micro economic 
context, a topical subject that I am obliged to be aware 
of by reason of section 19 of the Act, it is reasonable to 
expect that the Confederation of Western Australian 
Industry and the Mines and Metals Association, at 
least would have initiated cases to achieve a maximum 
degree of labour market deregulation if indeed they 

were in support of that proposition. That they have not 
done so seems to me to underline the degree to which 
centralised wage determination, comparative justice 
and regulation by award are entrenched in the Western 
Australian industrial relations system. 

The Company's operations have been regulated by 
registered industrial agreements since 1972 and by 
award before then. It is the Company's proposition that 
for all practical reasons that coverage is in fact award 
coverage. The circumstances are far removed from 
those in the Hamersley Iron Pty Ltd Case (supra) where 
a de novo award was sought by the Union concerned. In 
my opinion the Unions' are entitled to rely on State 
Wage Case policy determined under section 51 in aid of 
their claim for an award. 

It goes without saying that when Alley J. refused the 
claim for a federal award extending to cover the 
Company's operations (supra), essentially because he 
did not believe that Federal award regulation should 
intrude into an area of industry regulated by the WA 
Commission since the industry's inception, he would 
have had the Wage Fixing Principles in mind. He would 
have known of the WA Commission's Principles and I 
believe he would have made his decision believing that 
wage increases according to the policies of the 
Commission laid down in State Wage Cases would be 
applied to the Company's employees. That is also the 
very least expectation of each one of the Company's 
employees and a matter of great interest to the Unions, 
particularly in view of their experiences on second tier 
wage increases (69 WAIG 991). But the Industrial 
Relations Act 1979 envisages that State Wage Case 
policy be administered through orders varying awards. 
Viewed in this light Alley J.'s decision supports the 
Unions' claim for an award. 

Of course an award does not have to be of the 
comprehensive kind common to the industry at the 
moment. An award can have as few as three clauses: a 
scope clause, a clause specifying the term of the award 
and a clause containing classifications and wages. 
There would be no hint of the Pilbara industrial 
relations climate associated with such an award and it 
may present a compromise arrangement that will serve 
to promote goodwill. I note here that promotion of 
goodwill in industry is an objective of the Act 
mentioned in section 6. With a specified term of three 
months, the term of operation agreed by both sides in 
the event of an award being made, after a short period of 
time and depending on their experiences, the Unions 
could move to add to its provisions if necessary. The 
Company would have to be careful to behave always as 
a good employer should, that is to say promote an 
employment relationship based on mutual respect, lest 
by its own actions and activities it eventually brings 
about an award of the kind it wants to avoid. Such an 
award would also satisfy the policy implications in 
section 51 of the Act: each of the Company's employees 
would receive the same wage treatment as all other State 
award employees at the same time. 

There need be nothing inequitable about an award of 
the kind I have described and given Mr Dixon's 
statement about existing terms and conditions of 
employment remaining in place in the event of their 
being no award, individual employees would have 
access to the Commission pursuant to section 29(b)(ii) 
in respect of benefits not allowed, that being the 
equivalent of award enforcement. In my opinion the 
advantage of an award of this kind is that the Unions' 
interests will be protected by the simple fact that there is 
an award. Moreover, the award can be varied if and 
when required according to prevailing circumstances. 
At the same time it would give the Company the widest 
scope to convince its employees that their interests lie in 
deregulation to the greatest possible extent, if that is 
what it really believes should happen, consistent with 
the philosophy of the Act. 
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Notwithstanding that the Unions and the Company 
are committed to restructuring and efficiency I believe 
the idea of a three clause award is ahead of its time. On 
all of the evidence I have, I believe the Company and the 
Unions are locked into hard and fast ideological 
positions influenced by recent experiences that prevent 
them from seeking a co-operative relationship that will 
serve to promote their mutual interests. It follows that 
being unable to make such a simple award I cannot 
allow an unregulated situation to prevail. I believe there 
should be award regulation with the object of providing 
a base on which a new relationship can be built. 

Since the adjournment of the proceedings there have 
been reports in the newspapers and at least one national 
industrial relations publication alleging that there is an 
on-going deterioration in the relationship between 
employees and the Company. That information is not 
evidence and I do not take it into account in making my 
decision. However, I now have firm views on several 
aspects of the claims and counter-claims, and since 
these aspects include the issues that seem to be of some 
concern at the moment, I have decided to take 
advantage of the power under section 27(1 )(s) of the Act 
and issue minutes of a proposed award concerning a 
limited number of the matters argued before me. 

The proposed award will be entitled the Robe River 
Iron Associates Employee Representatives and 
Grievance Procedure Award No. A4(l) of 1987. It will 
have a term of six months, that being an appropriate 
period of time to allow the necessary consideration to be 
given by the Unions and their members to the courses 
provided. 

On all of the evidence before me I have concluded that 
at Robe River the union convener concept has been 
thoroughly discredited and the term convener shall not 
be included in the award. However, the Company will be 
required to recognise employees in the role of shop 
stewards upon receipt of appropriate written advice from 
the secretary of the union concerned. The award will 
contain a liberty to apply provision allowing immediate 
application by the Unions for additional clauses. There 
will be liberty in respect of a clause to require that non- 
unionists pay money equivalent to union contributions 
to the Registrar who will then pay the money into the 
Consolidated Revenue Fund; and, there will also be 
liberty in respect of a clause concerning a new concept in 
local union representation entitled Site Organisations 
Representatives. This concept forms part of a system of 
options which is at the heart of the award. The options 
mechanism requires two grievance procedure clauses; 
the first. A, authorises shop stewards to deal with any 
grievance or dispute concerning the employees he 
represents and shall come into force on the date the 
award becomes operative; the second, B, is in the terms 
proposed by the Company in its counter-claims. It shall 
form part of an overall representation scheme in 
conjunction with the Site Organisations Representatives 
clause if that option is taken up by the Unions and 
becomes a reality. In that event grievance procedure A 
will be deemed to have been deleted from the award. The 
award shall also contain a variant of the Unions' claim 
concerning the utilisation of employees. This clause 
shall be operative on the same date as the award becomes 
operative, but it will be deemed to have been deleted from 
the award if the Unions do not exercise liberty to vary the 
award by the inclusion of the Site Organisations 
Representatives clause before the expiry of the specified 
term of the award. Other clauses contained in the award 
will be explained later in these reasons. 

I have already mentioned that it was Mr Dixon's 
submission on behalf of the Company that it is not 
necessary to have awards regulating the relationship 
between the Company and its employees, because the 
Unions have access to the Commission regarding acts of 
unfairness as they arise. In that argument shop stewards 

are seen as having a limited function, essentially being 
concerned with the grievance of individuals. Matters 
concerning groups of employees, such as Company 
policy decisions regarding overtime and shift work 
distribution, the transfer of employees, alterations to 
shift work arrangement and rostering are not, in the 
Company's opinion, matters to be dealt with or likely to 
be changed by shop steward intervention. That is the 
diametric opposite of the Unions' position. They believe 
that all of these matters should be regulated by award 
provisions and that shop stewards and conveners should 
be entitled to negotiate with the Company to settle 
disputes in these areas on behalf of the employees they 
represent. In the Unions' preferred arrangement, 
reference to the Commission follows exhaustive but 
unavailing negotiations at shop steward level. 
Furthermore, in their submission, such is the attitude of 
the Company that procedural rights laid down in the 
award are essential. 

The tenet of the Unions' arguments in this regard is 
that the modem day employment relationship is a 
partnership built on mutual respect. In the Company's 
view that notion may be laudable, theoretically, but in 
practical terms it is plain fancy. Shop stewards and 
conveners, in its view, play only according to their own 
rules. Moreover, it bases its view on humiliating 
experience suffered over a long time. Mr Tipper testified 
at length on his experiences in the period 1984 to 1986; 
with respect to conveners he was most convincing and he 
told a sorry story indeed. 

It is pertinent to mention here that in 1983 the Unions 
were brought to the point of deregistration with respect to 
the iron ore mining industry, and they were saved from 
that fate only at the last moment by giving an 
undertaking to the Full Bench of the Commission that 
from that point on they would carry out their respons- 
ibilities as registered organisations should. Three 
passages from the undertakings given by Counsel on 
behalf of the Unions ought to be repeated. 

The Respondent Unions comprehend that the 
success of the Industrial Relations Legislation by 
which they and the community are governed 
requires them, as with other parties to it, to 
approach the Commission in a frank and 
uninhibited way. Furthermore, and perhaps more 
importantly, they acknowledge that the law 
requires them to so behave no matter what they 
perceive as the relative justification for their 
actions or reactions. Each of the Respondent 
Unions has participated in the scheme of this Act 
and its predecessors for many years now. Each of 
the members of the Full Bench no doubt have had 
an opportunity to see each of the Unions positively 
and constructively contribute towards both the 
conciliation and the arbitration components of the 
system. 

In my respectful submission, none of the 
Respondent unions has a history of industrial 
action which, in the scheme of things, is more 
reprehensible or apparently irresponsible than the 
other Unions in the trade union movement. On the 
contrary, perhaps, some if not all of these Unions 
(and I speak generally) acknowledging the 
historical problems in the iron ore industry 
production and processing industry, have if 
anything paid a positive and constructive role in 
both components of the system, at least as much as 
their colleagues in the trade union movement who 
are not now before the Commission. 

The Act requires that, the Union acknowledge, 
they act on occasions in a manner which at least 
industrially in the short term is seen sometimes as 
unpalatable. What is on occaions seen as a duty to 



their members may sometimes be in conflict with 
the duties and obligations under the Act. They 
acknowledge, however, that if they wish to 
continue to participate in the system by continuing 
their registration under the Act and to have access 
to the Commission that predicament must be 
resolved by compliance with the Act. 

(63 WAIG 2218 at 2226.) 
Clearly the undertaking was given and accepted with 

regard for the special problems associated with the iron 
ore mining industry. But for the Unions' part they 
recognised that they had to overcome these problems, 
and obviously they had it within their power to 
overcome problems that were caused by on-site 
representatives at Robe River. By July 1986 nothing at 
all had been done. The conveners continued to rule 
because the Unions either could not, or would not, do 
anything about them. 

The question is not: has the Company behaved as 
badly since July 1986 as the conveners did before then, 
but whether there is reason for believing that the 
Unions will assert their authority over local 
representatives when the necessity to do so arises. Since 
I have already described the main elements of the 
award I propose to make, it will be obvious that I believe 
it is mot likely they will. They have successfully asked 
the Australian Commission not to regulate the Robe 
River operations by a federal award. 1 take that to mean 
that they sincerely wish to have the operation regulated 
by awards of this Commission, and that being so they 
are required to abide by the rules laid down by this 
Commission in every respect. 

It is not my intention to make regulatory provisions in 
the award along the lines proposed by the unions. That 
is not because I think no real problems have been raised 
in these areas, the evidence shows they have. However, I 
am of the opinion that such provisions are likely to 
cause as many problems as they may solve. At the same 
time I make it known that I have decided that the Robe 
Rate proposed by the Company should be refused. The 
reasons for that will be revealed in my reasons for 
decision accompanying the principal award. I mention 
the matter now because paid union meetings formed 
part of the package on which the Robe Rate was 
calculated and my attitude to that provision plays an 
important part in putting the award together. 

Noting that the cost to the Company of paid union 
meetings has been calculated at $161 740 per annum, I 
have decided to suspend the operation of those 
provisions. My purpose is the creation of an offset thus 
allowing the Award to be made as a result of 
restructuring. Although I take the trouble to say now 
that the offset has nothing to do with offsetting costs that 
may be said to be associated with the proposed 
utilisation of employees clause. I will address the 
Company's attitude on this point later on. 

As a member of the Commission in Court Session in 
Boans and Others v. The Shop, Distributive and Allied 
Employees Association of Western Australia (67 WAIG 
495), I was joined by Kennedy C. when making 
statements about the Wage Fixing Principles and the 
protection of employees' interests according to the de 
facto principle (pp. 508-509). That principle no longer 
applies and I am required to observe the restructuring 
imperative in the light of section 26 of the Act. 
Nevertheless, that does not alter the import of what I 
said in Boans and Others. The de facto principle 
established a rule whereby conditions of employment 
could not be worsened on the application of an 
employer unless the condition claimed by the employer 
was shown, on balance, to be in the best interests of 
employees. In a restructuring exercise the conditions of 
employment may be changed provided that in the end 
the package is fair and in the interests of the persons 
immediately concerned. 

In Boans and Others I was concerned with the Wage 
Fixing Principles as part and parcel of the 
Commission's policy in its general administration of 
industrial relations throughout the State. I was not 
prepared to accept the arguments and the evidence 
tendered by employers seeking to establish that 
employees would not be prejudiced if the employers' 
claims were granted, and that the right of retailers to 
trade on Saturday afternoon at much lower wage rates 
than double time rates as prescribed in the award was a 
consideration of overwhelming importance in view of 
new legislation cited as the America's Cup Yacht Race 
(Shopping Hours) Act 1986. I was concerned with 
situations where employers collectively deal with 
employees collectively and each makes claims upon the 
other. I said — 

In making these claims, each party endeavours 
to maximise its advantages according to its 
perception of the force of new or emerging 
circumstances operating in its favour and the party 
upon whom the claim is made relies upon the 
strength of its existing legitimate rights to prevent 
in-roads being made into them. 

In the present case, employees in the retail trade 
industry have the ability to influence the outcome 
of future events relating to Saturday afternoon 
trading hours and payment for them according to 
the strength of their negotiating position arising 
from the provisions of an award which advantages 
them. The Applicants carry the burden of proof on 
the subject of employee advantages but they have 
said nothing on the subject which shows that they 
appreciate the negotiating disadvantages for 
employees which the claim involves. Accordingly, 
I believe it would be an act of considerable injustice 
towards these employees if this Commission in 
Court Session was to hold they would be 
advantaged by granting the Applicants' claim. 

Undoubtedly, the defacto principle was important in 
the Union's argument in that case, but it was not crucial. 
I do not think that the result would have been different if 
the de facto principle had not been in existence. Section 
26 of the Act had to be observed, and it would not have 
been in the interests of retail employees that changes in 
their conditions of employment be allowed when it was 
known to the Commission that employers had no real 
appreciation of their employees' negotiating strength in 
a system where change is intended to be brought about 
amicably without recourse to industrial action. 

My statement in that case has much relevance in my 
thoughts on the subject of paid union meetings. More 
especially is that so in the light of the Company's view of 
a registered industrial agreement being, in every real 
sense, an award. 

Paid union meetings was never accepted by the 
Company as a fair and reasonable condition of 
employment; the matter was contested to the maximum 
possible extent before it finally became a condition 
prescribed in the Agreement. If ever there was a 
condition in an industrial agreement that deserved the 
appellation "award condition" it was the prescribed 
right of the Company's employees to attend union 
meetings during working hours without loss of wages 
for the duration of those meetings. What then might be 
said about section 41(7) of the Act and the Company's 
right to retire from the Agreement? (Perhaps the 
Agreement contains other provisions though not 
exactly comparable to the paid union meetings 
provision in the way I have described it, nevertheless 
falling in the same category.) I think the answer is found 
in section 26 of the Act. That section does not confer 
jurisdiction, but it does confer power. That is to say, a 
general power of conscience enabling the Commission 
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to read down another section in the Act unless it is 
manifestly intended not to be read down [Walkley v. 
Dairyvale Co-Operative (39 SAIR 330 at 358)]. 

In my opinion, in terms of fairness the Company was 
wrong to consider its position on paid union meetings 
only in the light of section 41(7) and to offer these 
provisions, amongst others, in exchange for a sum of 
money called the Robe Rate. The provision is not a rort. 
nor is it excessive as the Company believes. It was so 
firmly established that it warranted being cancelled 
only by agreement, as in the cancellation of an 
award. 

In my second tier wage decision (68 WAIG 2877 at 
2878) I expressed very strong views on the subject of 
paid union meetings. The "end" from the point of view 
of employees in the industrial relationship as I saw it 
was their security and well-being. Employee solidarity 
was a means to that end. Unions can be viewed as a 
means to that end also, but they are more usually seen as 
the means of achieving solidarity, the presentation of a 
united front when demands are made against an em- 
ployer, and the bargaining unit acting for employees. 
The possibility I foreshadowed was a devolution in the 
processes of decision making to the pNnt where the 
most important decisions about employee interests and 
well-being are made by them without the involvement 
of unions, a not impossible situation given section 73 of 
the Act. I expressed my view that a wage based 
inducement to forgo the right to meet during working 
hours was totally inappropriate, and finally I said that 
the least evidence I would require before allowing paid 
union meetings as an offset was that a majority of the 
Company's employees should understand the question 
of principle involved and the possible implications of 
forgoing the right in the longer term. 

I must say that on this occasion I am no better in- 
formed about a majority view amongst employees on the 
subject in question. However, I am not considering an 
offset relating to a wage increase. Furthermore, I wish to 
emphasise that I am suspending the paid union meetings 
provision indefinitely; I am not cancelling it. 

All of the evidence points to the fact that the Unions 
and the Company have painted themselves into their res- 
pective ideological comers, and I believe that the real 
interests of all of the Company's employees require that 
the industrial relations fundamentals be recast. In my 
opinion, neither side has proffered a suitable solution, 
but there are elements in the arguments of both sides that 
are useful to me in making the award. In the circum- 
stances I believe it will be in the interests of employees if 
their paid meeting rights are suspended to provide scope 
by way of offsets in relation to other matters of 
fundamental importance to them, after all paid union 
meetings are not the end, they are also a means to the end 
and I do not forget that fact in reaching my decision. 

In the area of occupational safety, health and welfare, 
a division of industrial relations after all, the question of 
employee representation at worksite level is settled by 
Act of Parliament. Representatives are elected in their 
positions by their fellow employees; their duties and 
responsibilities are laid down by statute, and they are 
accountable for their actions by way of fine or, 
disqualification by the Industrial Relations 
Commission. Since it is employees who become 
representatives and the statute applies to industry, 
mining excepted, throughout the State, and I am 
informed that similar legislation will be introduced for 
the mining industry, I am unable to see how it could be 
realistically argued that employee representation along 
similar lines with a similar degree of representative 
involvement should not be allowed generally at work 
place level in respect of the more traditional areas of 
industrial relations. Indeed, given that "welfare" as 
defined is part of the subject dealt with by 
representatives elected under the Occupational Safety. 

Health and Welfare Amendment Act 1987, it is quite 
conceivable that there will be issues raised under that 
Act which overflow into the traditional industrial 
relations area. For example, working in places where 
the temperature is raised by artificial means above 
certain levels would, I think, on any sensible 
construction of "welfare", where the circumstances 
demand it require a variation to the hours provision of 
an award. I can also say that an approach to the 
question of work site representation along the lines of 
the Occupational Safely, Health and Welfare Act is 
within the boundaries of Mr Dixon's arguments as to 
how I should proceed to make an award: that is to say, 
having regard for a general standard, and not a 
concession made to employees or a union by another 
iron ore mining company. 

The convener system of representation at workplace 
level became an indulgence at Robe River and it carried 
the seeds of its own destruction. However, that should 
not stand in the way of new systems of representation 
provided these systems are consistent with acceptable 
standards. I believe that so long as there is 
accountability, a system of workplace representation 
can be a basis for goodwill. 

Furthermore, it seems to me that certain aspects of Mr 
Tipper's testimony supports my thinking. He testified 
that a 25 percent labour turnover rate was desirable rate 
of turnover in a mining project, employees should 
remain about four years. The reason for that rate, as I 
understand his testimony, is that staleness at work and 
in the community should be discouraged and new ideas 
and methods encouraged. In my opinion it is 
impossible that such thinking not be given equal 
application in the field of industrial relations 
management at Robe River. Moreover, the funda- 
mental proposition in Mr Schapper's whole argument: 
that the industrial relationship is one of mutual respect, 
cannot seriously be challenged in the light of the 
authorities he relied upon in this matter. 

Much has been alleged by each side about the other 
regarding their general attitudes to responsible and fair 
industrial relations. I might enquire how it is that the 
Telfer goldmine operation is able to have an award, 
involving the same Unions as are the Applicants in this 
case, containing the following shop stewards provision 
as well as a comprehensive grievance and dispute 
procedure. 

An accredited shop steward shall be entitled to 
time off duty without loss of pay for the time 
reasonably and necessarily spent on union 
business, provided that the absence from duty is 
subject to prior arrangement and is approved by 
the employer. The approval of the employer 
required pursuant to this clause shall not be 
unreasonably withheld. 

Of that provision I merely say that it is a clause cast in 
such simple terms as to, necessarily, originate in trust. 
The requisite trust is not impossible to achieve at Robe 
River even though there are difficulties at the moment. 
While that possibility exists the parties are bound to 
pursue it out of mutual respect. 

Although the Unions' registered rules give scant 
recognition to shop stewards and none at all to the 
broader concepts of workplace representation, that is 
obviously a state of affairs providing no concern to the 
Parliament in making laws for the election of site 
representatives in the safety, health and welfare areas of 
the employment relationship; nor has it stood in the 
way of award recognition of the shop steward concept. 
The question, as far as I am concerned, is simply what 
kind of on-site representation should be installed; and 
as to that, as I have already explained, I think I should 
lay down options for real consideration by the Unions 
and their members rather than decide the question 
myself. 
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Grievance procedure A is based on the grievances 
and disputes provision found in Part II of the Metal 
Trades Award with additions taken from Clause 37 of 
No. 10 of 1979. Under this provision shop stewards are 
empowered to discuss with their foremen any grievance 
or dispute raised by employees the steward represents. 
Speaking generally, grievance procedure clauses follow 
a fairly standard format and the provisions I propose 
contain no real exceptions to the rule save, perhaps, 
subclause (l)(d) wherein shop stewards and the 
Company must prevent stoppages of work and commit 
themselves to amicable settlement procedures. 
However, the clause in its entirety is but a variation on a 
provision contained in Industrial Agreement No. 10 of 
1979 and currently in force by virtue of the section 32 
orders. I am not acting contrary to the Wage Fixing 
Principles by including the provisions in the award. 

The proposed Shop Stewards clause requires the 
Company to recognise an employee as shop steward on 
receipt of written advice from the union secretary 
concerned that the employee has been appointed shop 
steward for a specified group of employees, and that the 
employee in the role of shop steward is subject to the 
authority of, and able to be removed from the role by, 
the Secretary. 

If that clause conveys strict requirements then there 
should be no doubt that that is my intention. At the 
same time, however. I would not tolerate the Company 
reading down the powers of shop stewards in respect of 
grievances and disputes raised by the employees 
represented by them. 

What the shop stewards must realise is that their 
activities are regulated by the whole of the grievance 
and procedure provisions. These provisions must be 
followed otherwise employees may relinquish their role 
as shop steward by order of the Commission, just as 
occupational health, safety and welfare representatives 
may be removed from their positions by the 
Commission. Moreover, shop stewards and the Unions 
should consider the implications that arise out of 
section 83 of the Act in relation to the activities of shop 
stewards when these activities are regulated by an 
award provision. Section 82(2) is also relevant. Section 
83(1) provides that "subject to this Act, where a person 
contravenes or fails to comply with any provision of an 
award, industrial agreement or order, other than an 
order made under section 32 or 66... the "employer... 
or any person on his own behalf to whom the award... 
applies, may apply in the prescribed manner to an 
Industrial Magistrate for the enforcement of the award 
..and section 83(2) provides that where 
contravention or failure to comply with an award is 
proved, the Magistrate may "issue a caution or impose 
such penalty as he considers just not exceeding $1 000 
in the case of an employer, organisation or association 
and $250 in any other case". The implications arising of 
section 83 seem clear enough, but section 82(2) is also 
clear in that an application for an enforcement "shall 
not be made otherwise than to an industrial 
magistrate". 

The upshot of these observations is that an award 
provision regulating the activities of shop stewards 
taken in conjunction with sections 82 and 83 of the Act 
is the real basis of shop stewards' accountability. 
Furthermore, if this becomes the worksite 
representative option preferred by the Unions and their 
members, they cannot complain about accountability i f 
they accept the Occupational Health, Safety and 
Welfare Act in all of its respects. 

The optional shop stewards arrangement is the 
Company's proposal working in conjunction with the 
Site Organisation Representative concept. 

Whilst rejecting the convener concept I have formed 
the opinion that there is a need for a local leadership 
representing the interests of all of the Company's 

employees in matters of general and not sectional 
importance. Such leadership, which I give the name 
Site Organisation Representatives, should have a 
thorough knowledge of the operations of the Company 
and be able to obtain and collate information for the 
Unions in their task of negotiating with the Company 
on award conditions or in presenting cases to the 
Commission. 

Site organisation representatives should not, at the 
same time, be shop stewards, but should be available to 
advise and assist shop stewards as a full-time 
organisation official would. These representatives 
should work during each week as any other employee 
works, except when required to attend industrial 
relations meetings or Commission hearings and 
conferences, or when dealing with management on a 
matter of importance to employees generally. While 
being excused from all overtime work and away from 
work from time to time, the representatives should 
suffer no reduction in annual income arising from 
ordinary wage, overtime and shift work payments. The 
cost of the difference between ordinary wages received 
on the one hand, and ordinary wages plus overtime and 
shift work payments that a representative would have 
received in the ordinary course will be offset by the 
savings to the Company by the suspension of paid 
union meetings during working hours. But I emphasise 
that I am concerned here with restructuring not 
arithmetical precision. The object is to encourage 
representatives to devote non-work time to acquiring 
industrial relations knowledge and communicating 
skills without being financially disadvantaged by 
comparison with employees whose interests are being 
served. Furthermore, it is because employees generally 
are being required to forgo a right that the 
representative will not be financially disadvantaged, 
and neither the employees nor the representative are 
beholden to the Company for the representation pro- 
vided. Moreover, it is because employees generally have 
forgone a right that representatives should be installed 
and removed from their position by vote of the 
employees, not by union appointment. 

I accept that in the iron ore mining industry 
subsidisation of union activities is a well established 
practice, but on all of the evidence I have before me 
concerning industrial relations at Robe River, I believe 
that subsidised union activities played a large part in 
bringing about the events of July 1986. Therefore, 
industrial fashion notwithstanding. 1 think on-site 
representation will be better served the further it is 
removed from the Company's financial assistance. The 
idea of representatives elected by employees from 
amongst their number seems to me to reflect a principle 
of union independence apparently long ago forgotten 
in the iron ore mining industry. 

However, it must be understood that representatives 
cannot usurp the power of the Unions. If the idea 
becomes a reality there will be rules to regulate their 
conduct just as there is with shop stewards. 

I have also included a clause in the award to establish 
an information sharing plan. In my opinion such a plan 
is essential to achieving a degree of trust and goodwill 
between the Company and all of its employees that will 
ensure that the operation functions at the highest level 
of efficiency. I also believe an informed workforce will 
provide stability thus enhancing the Company's 
trading prospects. The plan encompasses the 
guidelines contained in the Unions' Exhibit No. 62. 
National Labour Consultative Council, Guidelines on 
Information Sharing. 

I wish to emphasise that part of the purpose of my 
award is to have the Company and its employees think 
very carefully about the meaning of mutual respect. As I 
have already said, it cannot be seriously suggested that 
such is not the basis of the modern employment 
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relationship. But it was the Unions who insisted that it 
be foremost in my thinking, and that being so it falls as 
much upon them as it does the Company to ensure that 
the past does not govern the future relationship between 
Company and employees. 

But mere reasons for decision are not enough. Clearly 
the Company will be required to recognise shop 
stewards and representatives and to share information 
with employees. But the purpose underlying these 
requirements is the achievement of goodwill and the 
prevention of threatened impending or probable 
disputes, these being the objects contained in section 6 
of the Act. It follows that if the award I propose does not 
achieve these results there is no reason for its existence. I 
remind the Unions of my earlier reference to 
deregistration proceedings in 1983 and I make the 
further observation that deregistration being possible 
on so narrow a basis (in respect of the Company's 
employees) it becomes an appropriate option for 
dealing with future industrial trouble. 

The evidence of bitterness and tension between 
unionists and non-unionists concerns me greatly. The 
seat of the problem appears to be at Pannawonica. Mr 
Dixon sought to convince me that in the main the 
evidence came from the testimony of discredited and 
disgruntled shop stewards and that I should not place 
much weight upon it. I am not as sanguine as he. I 
believe there is a very real possibility of industrial 
trouble of the worst kind at the Pannawonica end of the 
project over this issue and if trouble does arise there I 
am sure the employees in Rail and at Cape Lambert will 
support it by industrial action of their own. 

As to the possibility for support of industrial action at 
Pannawonica from Rail, there is Ford's case to show 
how deep is the resentment towards the employment of 
non-unionists in that particular area of employment (68 
WAIG 1125). Evidence in that case revealed that a long 
friendship between Mr Ford, a locomotive engine 
driver highly respected in that capacity by the 
Company, and Mr Henry, Superintendent Rail, had 
broken down because of their different views on 
unionism. In that case, as in the present case, Mr Ford 
impressed me as a man with strongly held views. Indeed 
I think it most likely that he would be a leader of Rail 
employees on the subject, and I say that in no dis- 
respectful way, or as though to imply irresponsible 
behaviour on his part. As to Cape Lambert employees 
and the likelihood of their involvement in industrial 
action on the subject, I have heard sufficient testimony 
from union witnesses about statements made by 
Company representatives during employment inter- 
views to convince me that the average employee could 
easily be led to accept that the Company encouraged 
non-unionists to take up employment with the object of 
weakening the unionists' position. Notwithstanding 
that the Act is concerned with protecting the interests of 
unionists and non-unionists equally in the employ- 
ment relationship, and Mr Tipper's testimony is that 
that is also the Company's position, non-unionism is 
notoriously a cause of dispute and the potential it holds 
for industrial action being taken has not escaped the 
attention of the Parliament. 

Whereas in the Industrial Arbitration Act 1979, item 
(k) in the definition of "industrial matters" excluded the 
Commission's jurisdiction on "any of the following 
matters" — 

(i) compulsion to join a union to obtain or hold 
employment; 

(ii) preference of employment at the time of, or 
during, employment by reason of being or not 
being a member of a union; 

(iii) non-employment by reason of being or not 
being a member of a union; 

or any matter relating thereto. 

these exclusions were removed from the definition 
"industrial matters" in the Industrial Relations Act 1979 
(No. 114 of 1984) and similar, though not identical, 
provisions were inserted as section 23(3)(e) and (f). The 
result was that in the exercise of the jurisdiction 
conferred on the Commission by section 23(1), the 
Commission was dispossessed of power to provide 
for— 

(i) compulsion to join an organisation to obtain 
or hold employment; or 

(ii) non-employment by reason of not being a 
member of an organisation; 

or to "provide for preference of employment at the time 
of, or during, employment by reason of being or not 
being a member of an organisation". 

Obviously, compulsory unionism and preference to 
unionists are now industrial matters; they are not 
matters within power. What that means is that the 
matters set out in section 23(3)(e) and (f) are within 
jurisdiction and therefore, for example, might be the 
subject of a conference under section 44. Furthermore, 
importantly, it will be seen that the closing words "or 
any matter relating thereto" contained in the exclusion 
in item (k) in the definition of "industrial matters" in the 
Industrial Arbitration Act 1979, do not appear in 
section 23(3)(e) or (f) in the Industrial Relations Act 
1979. Therefore, what the Commission is not now 
empowered to do in relation to disputes concerning 
non-unionists is not in all respects the same as what it 
lacked jurisdiction to enquire into and deal with 
between 1979 and 1984. 

For example an employee in a particular workplace 
may be the subject of strike by all other employees 
because he will not be compelled to join the union to 
which all of the others belong. The matter may be 
considered at a section 44 conference, and if it be 
assumed that the Commission is without power to make 
an order requiring the objecting employee to join the 
union, the obvious recommendation for the 
Commission to make to achieve an amicable settlement 
would be along the lines of the standard preference to 
unionists clause found in awards of the Commission 
between 1964 and 1979 [Food Preservers' Union of 
Western Australia, Union of Workers v. Peters Ice 
Cream (WA) Ltd and Others (44 WAIG 91 at 514)], based 
as it was on section 61B in the Industrial Arbitration Act 
1912-63 and 1912-77. The employee who will not be 
compelled to join the union can be asked to pay at 
regular intervals an amount of money equal to union 
contributions while he remain at the workplace, and the 
unionists can be asked to accept this arrangement, thus 
end their strike in consideration of the non-unionist's 
interests as well as their own while being asked to accept 
a solution considered fair and reasonable by 
Parliament between 1964 and 1979. and, apparently, by 
industry as a whole. 

But the question I pose is; does the Commission have 
power to make an order along the lines of the 
recommendation just described? In making a 
recommendation the Commission would have shifted 
the emphasis from compulsory unionism to a "matter 
relating thereto". Furthermore, in today's 
circumstances "exemption" is not a consideration; no 
one can be compelled to join a union. However, the fact 
is that compulsop' unionism is an industrial matter 
under the Industrial Relations Act 1979,1 am certain of 
that. Therefore, it seems ludicrous to me, given that the 
objects of the Act include "means for preventing and 
settling industrial disputes not resolved by amicable 
agreement, including threatened, impending and 
probable industrial disputes, with the maximum of 
expedition and the minimum of legal form and 
technicality", that an historically practical and fair 
solution by way of a recommendation should not be 
available to the Commission by way of an order in 
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similar circumstances, except that no amicable solution 
can be arrived at. The exclusionary words in item (k) of 
the definition "industrial matters" in the Industrial 
Arbitration Act, namely — "any matter relating thereto" 
are not found in section 23(3)(e) or (f) of the Industrial 
Relations Act 1979. But item (k) had an exhaustive 
character; and it seems to me that it would have been 
intended to catch everything related to compulsory 
unionism and preference to unionists whether these 
related things arose from decisions of the Commission 
or section 61B of the Industrial Arbitration Act 1912-77. 
The words in question being excluded from section 
23(3)(e) or (f) in the Industrial Relations Act 1979, and 
there being nothing in the Act to the contrary, I believe 
the question posed should be answered affirmatively. 

The old formula recognised that which industry 
considered was fair: employees enjoying the benefits of 
an award ought to contribute to their achievement, and 
as long as unions were the means by which these 
conditions were achieved, then employees should 
contribute to the unions they were eligible to join. 
Exemption was allowed to employees holding a 
genuine objection to joining a union on religious or 
moral grounds. In these circumstances unionists were 
prepared to agree that no action would be taken against 
the objectors so long as the objectors backed their 
convictions by paying the equivalent of union 
contributions to a religious or genuine charitable cause. 
In the final analysis, what the unionists were not 
prepared to accept was that financial discrimination 
should be visited upon them. 

These days the Parliament has decreed that 
employees should not be required to join unions, 
simplicita. But it has not said that unionists alone should 
bear the costs of award proceedings, while at the same 
time it demands that no person shall contract out of an 
award. 

In my opinion the fundamentals remain unchanged. 
In this case such evidence as I have does not suggest 
objections to union membership through religious 
conviction, but merely objection to unionism per se. 
Non-unionists at Pannawonica are a minority group; 
nevertheless, the evidence shows that they are 
organised to a degree and some at least are as 
contemptuous of unionists as unionists are of them. I 
think it will be in the best interests of both unionists and 
non-unionists and the Company, if I do as much as I 
can to ensure that non-unionists contribute financially 
to achieving award conditions and employee security as 
do unionists. However, while I have evidence for my 
conclusion the matter is not before me as one for 
determination. In the circumstances the best I can do is 
reserve liberty for the Unions to apply in the manner 
proposed in the award. I have specified that non- 
unionists pay to the Registrar money equal to union 
contribution. The Registrar is required to pay the 
money received into the Consolidated Revenue Fund. I 
think the unionists can accept that while the amount 
contributed to that fund will be minuscule in absolute 
terms, at least non-unionists will be making a direct 
contribution to financing the machinery of State, 
including the Industrial Relations Act. 

I do not overlook the possibility of some non- 
unionists becoming members of the Unions once they 
have to pay to the Registrar money equivalent to union 
fees. If that possibility becomes a reality what I believe 
is, at least, a threatened dispute will become less so. 

The Unions' claims include provisions for regulating 
the level of rents paid by employees for accommoda- 
tion, as well as regulating charges for power and water. 
They also want certain parts of the joint tenancy 
agreements between the Company and employees 
overridden by award provisions. 

These claims are objected to by the Company, 
primarily on jurisdictional grounds. It also 
counterclaims for a location allowance. If the 
counterclaim is allowed, employees will be required to 
pay rents for housing at "economic" levels during 
periods of unauthorised absences from work. A further 
result would be that a condition in the joint tenancy 
agreement between the Company and some of its 
employees would, by award condition, apply to all of 
the Company's employees. On the basis of Mr Tipper's 
testimony the justification for this allowance is that the 
Company should not be required to encourage 
unauthorised absences (employees participating in 
strikes and stoppages) by subsidising such absences. 

The principal purpose of the counterclaim is the 
discouragement of industrial action by employees 
through award prescription. That is something that 
ought to be approached with caution, for so bad was the 
industrial relationship under the reign of conveners at 
Robe River, that an over-reaction on the Commission's 
part may lead to consolidating a balance of power in 
favour of the Company that is quite unfair and unwise. 
Accordingly, I think it would be appropriate if the 
matters in the claims and counterclaims concerning 
rents and charges for power and water usage were dealt 
with now while the subject of mutual respect in the 
employment relationship is under consideration. 

The jurisdictional question was raised in re 
Engineering Trades (Government) Award, Application 
No. 709 of 1980 (61 WAIG 1269). The claim required a 
board to be set up to review and fix the level of rents 
charged for employees' accommodation. The evidence 
before the Commission concerned the circumstances of 
one employee only, a district electrical technician, but 
the implications arising from the Commission's 
decision in terms of principle are obvious and 
important. The house occupied by the employee was 
not owned by his employer — the Public Works 
Department — but by a statutory body known as the 
Government Employees Housing Authority. In that 
context neither the level of rent paid by the employee, 
nor the inclusion of the provision claimed for insertion 
in the Award qualified as an industrial matter, neither 
affected nor related to the work, privileges, rights or 
duties of the employee or the Department in the 
relevant sense. However, that is not to say that if the level 
of rent to be paid by the employee was a term in the 
contract of service, the house in this event being owned 
by the Department, it would still remain outside the 
definition of industrial matter, even though occupancy 
of the house by the employee is optional and not 
necessary for the efficient or better performance of his 
duties. If the employee contracted with the Department 
that he have the option of taking up occupancy of a 
house at a low rent as a condition of his employment, 
that would be an industrial matter within the plain 
meaning of the opening words in the definition because 
it would affect or relate to the right of the employee to 
take up his option upon the house becoming available 
for occupancy by him, and it would affect or relate to the 
duty of the Department to make the house available to 
him. But the level of rent paid is also an industrial 
matter because it relates to the remuneration of the 
employee and the price paid by the Department in 
respect of his employment [item (a) in the definition of 
industrial matter]. 

As support for my propositions, I refer to the decision 
of Maidment J. of the New South Wales Industrial 
Commission (27 January 1989) Case No. 806 of 1988, re 
Crown Employees Department of Main Roads 
(Administrative and Clerical Officers Salaries and 
Residents) Award. It is directly to the point that 
Maidment J. said of the evidence as to employee 
motivation concerning occupancy, that it went no 
further than to enable a conclusion that "generally 



speaking, officers to whom the benefit is available, 
have, in deciding upon the acceptance of work outside 
Sydney, taken into account the level of rent in those 
cases in which the Department of Main Roads has 
made accommodation available". He then said, 
importantly — 

It is not suggested that accommodation is made 
available at all country locations at which officers 
of the relevant categories elect to work, nor are the 
employees required to live in Department of Main 
Roads residences when such accommodation is on 
offer. The provision of departmental 
accommodation is dependent upon availability 
and the work function of the office concerned. (My 
emphasis.) 

Concerning the case for the Department, His Honour 
pointed out that — 

Counsel argued, that the Commission lacked 
jurisdiction to grant the application, essentially 
upon the basis that the payment of rent for a 
departmental house is not necessary in terms of the 
employer/employee relationship. 

However, His Honour concluded — 
... there is nothing in this argument. The 

definition of Industrial matters' in the Act includes 
all things affecting or relating to work done or to be 
done, or the privileges, rights, or duties of 
employers or employees in any industry ... and it 
seems to me that the subject matter in this case has 
to do with the privileges and rights of employees as 
employees, in the industry concerned. 

His Honour did not refer to the duties of employers in 
the sense that I have, but if I may so so, I think it went 
without saying. 

Assuming for the moment that there are no historical 
reasons for reading down the definition of "industrial 
matter" to exclude housing rentals, and I will deal with 
this possibility shortly, the apparent complications 
found in such decisions as Warner Pty Ltd v. Williams 
and Others (73 CLR 421) and Fox v. Dalby (1874) LR10 
CP 385 [cf FieldingC. in re section 50 application (1987) 
(67 WAIG 778)] are red herrings. They should not be 
called in aid of reading down the provisions in the 
Industrial Relations Act 1979. 

In the Hon Minister for Water Resources and Others 
v. Australian Workers' Union, Western Australian 
Branch (62 WAIG 1584) the Commission in Court 
Session disagreed with a proposal put forward by the 
employers that the fixation of rents should not be 
regulated by award provisions, but rather by the 
landlord. The reason behind the employers' proposal 
was Government policy aimed at achieving a 
standardised result for all Government employees. In 
the final analysis, the Commission accepted the 
concept of standardised rents, whilst rejecting the 
employers' preferred manner of dealing with the 
subject. That was to delete the provisions in question 
from the awards, thus enabling the landlord to fix rents 
at the standard level, notwithstanding the nature of the 
industry in which the employee was engaged. The 
employers envisaged that if a dispute arose the Union 
concerned would refer the dispute to the Commission 
pursuant to section 44 of the Act. But the Commission 
was of the view that the proposal did not pay due regard 
to industrial considerations, believing that industrial 
unrest might be promoted when it could be avoided. 

The obvious point arising from that case is the 
recognition of all concerned that the Commission had 
jurisdiction to fix rents under the Industrial Relations 
Act 1979. 

Some five months after the decision of the 
Commission in Court Session in the AWU case (supra) 
the subject of housing rentals was expressly excluded 
from the definition of "industrial matters" in the 
A71931-4 

Industrial Arbitration Act 1979 (No. 121 of 1982). But by 
No. 94 of 1984 the exclusion was removed from the 
definition in the Industrial Relations Act 1979. On the 
same reasoning as applied by the Industrial Appeals 
Court in the Princess Margaret Hospital case 1975 (55 
WAIG 543) in deciding that the re-employment of a 
dismissed employee is an industrial matter, I believe 
that the legislative developments inl982 and 1984 put it 
beyond doubt that housing rentals is a subject within 
jurisdiction. 

It has occurred to me that item (i) in the definition of 
"industrial matter" might be a new provision in the 
definition militating against my belief. It will be seen 
that an organisation of employees and an employer 
may agree that a matter be dealt with as though it were 
an industrial matter. But an agreement may result from 
force rather than amicably, and if that possibility be 
allowed it might be said that the opening words of the 
definition should be read narrowly. But the item really 
says no more than what was said in section 171 of the 
Industrial Arbitration Act 1912 from its inception. To 
my knowledge it is a formula not used frequently these 
days, if it be used at all. Under the Act olT912 section 171 
has apparently had no bearing on the construction of 
the definition and I think that I may now safely 
disregard item (i). 

Mr Dixon disagrees with me concerning the results of 
the legislative changes. He bases his reasoning on the 
decision of the Full Bench of the Commission in the 
Metropolitan Laundry Workers case (62 WAIG 2424 
per O'Dea P. and Fielding C.) wherein the decision of 
the Industrial Appeals Court in the Hospital 
Employees case (54 WAIG 1266) concerning deduction 
of union dues was followed. He contends that 
Parliament, having by No. 94 of 1984 expressly made 
deduction of union dues an industrial matter, the Full 
Bench and the Industrial Appeals Court having found 
otherwise as a matter of law, would have expressly made 
housing rentals an industrial matter if in fact that is 
what it intended. Logically that argument is no more 
compelling than the otherbased on the reasoning in the 
Princess Margaret Hospital case. But it is funda- 
mentally flawed in that it necessarily requires a narrow 
construction of the words used in the "industrial 
matters" definition. Such a construction of the 
definition would import great uncertainty in an area 
where clarity ought to prevail. But in any event, a 
narrow construction of the definition was eschewed by 
the Full Bench of the Commission in Nos. 1666 and 
1689 of 1988 (7 August 1979). That decision, taken in 
conjunction with Maidment J.'s decision requires me to 
reject Mr Dixon's argument. 

In the Yampi Award case 1956 (36 WAIG 593 at 597) 
the price to be paid by employees forboard and lodging 
was fixed by the Court of Arbitration (per Nevile J.). The 
ratio in that decision was that the Company, having no 
competitor in the provision of board and lodging, could 
not be permitted to charge whatever it liked, for such a 
system would permit the introduction of similar evils to 
those which the Trucks Acts sought to prevent. The 
reasons for decision in that case also reveal that 
Company houses were available for occupancy by 
employees on a rental basis and that some married 
employees occupied these houses. There does not 
appear to have been any dispute before the Court on the 
levels of rent charged for these houses, but it follows that 
the basis for the Court's intervention with respect to 
charges for board and lodging would have justified 
similar intervention with respect to the level of rents 
charged for housing occupancy if the circumstances 
had demanded it. Certainly that would have applied to 
married men accompanied on the island by their wives 
and families. 
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I do not think there is any better example of an 
isolated minesite in Western Australia than is provided 
by mining at Yampi Sound. But it is not the fact of 
extreme isolation by itself that gives rise to board and 
lodging, and. logically, housing rentals being an 
industrial matter. Nor is it the actuality of an evil; it is 
simply the potential for evil arising out of the relative 
power positions of the parties to the contract of 
service. 

Speaking generally, if the evil spoken of is actualised, 
the employer will, by increasing rents, reduce 
employee's disposable income, while at the same time 
reducing its own labour costs. In other words, 
employees are disadvantaged while the employer is 
advantaged. But it is not necessarily at this point that 
mutuality of interests between employees and employer 
in that relationship has a bearing on the interpretation 
of the expression "industrial matters". That becomes 
important when the decision is made to make an award 
or order to suppress the evil. Thus it is a likely result that 
the mutual interests of employer and employees will be 
promoted if rentals charged for housing 
accommodation are fixed at appropriate levels, 
perhaps at some fixed percentage of the lowest wage 
prescribed for employees in the Award concerned. If 
that is done it is likely that certainty amongst employees 
regarding disposable income will lead to contentment 
at the workplace resulting in great productive efforts on 
the employees' part. That is a situation in which mutual 
interests in the employment relationship are readily 
seen and the matter in question has all of the essential 
characteristics of an industrial matter. 

Today at Koolan Island in Yampi Sound employees 
occupy Company houses for which they pay extremely 
low rents. The situation has not changed over the years 
in this respect and the same is able to be said in respect 
of charges made for board and lodging. Both subjects 
remain "industrial matters" today on the basis of the 
principle extracted from Nevile J.'s 1956 decision. I do 
not even suggest that the Company concerned at Yampi 
Sound would have attempted to take unfair advantage 
of employees occupying rented housing by drastically 
increasing the level of rents paid; however, I believe that 
except for the period 1982 to 1984, when housing rentals 
were expressly excluded from the definition of 
industrial matter in the Industrial Arbitration Act 1979. 
it would have failed to do so if it relied upon the 
Commission having no jurisdiction over the matter and 
therefore no power to upset the Company's decision. 

The Yampi example shows that in the case of rents it 
is, at base, the relative power positions of parties to a 
contract of service that leads to the matter being an 
industrial matter. The same reasoning can be applied to 
other mining operations. The degree of isolation of a 
townsite associated with the mine might be important 
in determining relative power positions between 
employers and employees, but other circumstances 
might be used to reveal the same thing. 

Mr Dixon has invited me to use my own knowledge of 
the level of rents paid for Company housing in the iron 
ore mining industry, and to compare these levels with 
those prevailing generally in the relevant coastal areas. 
It is fair to say that the ratio is about one to five. Mr 
Tipper has testified on competition for labour and 
remuneration packages and taking this testimony into 
consideration along with my knowledge of the rents 
paid by employees at the Telfer gold mine, it is also fair 
to say that the one to five rental ratio between mining 
employees and employees generally is normal in the 
areas mentioned. Obviously the disposable income of 
mining employees generally will be higher, vis-a-vis 
other employees because of the low rents advantage. 
That will be so unless the other employees receive. 

compensating allowances from their employers. 
However, it is implied in Mr Dixon's submissions that 
this is not the case. 

Where employees have developed lifestyles based on 
a relatively high level of disposable income resulting 
from low rents, those rents being part of remuneration 
packages originally for the purpose of attracting 
employees to particular mining projects, and if now 
they are told that they will have to pay rents equivalent 
to those paid by employees generally in the region, there 
will be no less a demonstration of relative power 
positions than will arise at the most isolated townsite 
when an employer decides to increase rents to that 
degree. In the first case, except for industrial action the 
employees would be powerless vis-a-vis the employer 
because they would be committed to a lifestyle based on 
a fixed real income level. Alternative housing is 
available, but since it is available at rental levels about 
to be charged by their employer, employees are no 
better off by moving out of Company housing. 
Furthermore, the argument is not overcome even if 
some employees do move out. It is the general case that 
matters, for therein is the potential for employee 
reaction directed against an employer's decision. In the 
absence of the Commission's jurisdiction to deal with 
the matter it will only be the combined action of 
employees that can redress the power balance that lies 
in the employer's favour. 

These observations have relevance to the present 
case. All of the parties know that I was involved in the 
making of the first Award regulating the Pilbara iron 
ore mining industry and I can say that as a Union 
official before then I was often on the mining sites in the 
Pilbara during their construction phase, excepting the 
Robe River project. My knowledge of housing rentals in 
the iron ore mining industry goes back to that period 
and I know they were part of remuneration packages 
intended to attract workers from all around Australia in 
an exceptionally tight labour market. But that says no 
more than was said by Mr Tipper when giving his 
testimony about the labour market today and the 
problems faced by the Company in this respect. 

In the copy of the employment "offer" dated 21 
October 1985, it was provided that where married 
accommodation is made available, it was subject to an 
employee's continuous employment with the Company 
and observance of the tenancy agreement. It is no aid to 
construing that clause that there is a clause in the 
contract of employment as shown in Exhibit 1, where it 
is expressly provided that the Company is under no 
obligation whatsoever to provide or arrange 
accommodation for an employee and dependants, and 
that any arrangements made for accommodation 
between the Company and employees do not form part 
of the contract of service and are private matters 
between those parties. If it was claimed that the clause in 
the latter document clarifies the intention of the earlier 
"offer", it can be equally claimed that the Company 
deliberately set about changing what was always 
understood by Cliffs Robe River, the Unions and the 
employees. 

Nor is it to the construction of the offer to say that 
employees are not required to seek Company 
accommodation and that there is evidence that some 
employees have not done so. Equally, that is ground for 
a claim that an employee who does not receive each 
week the same disposable income as other employees 
who perform the same work is unfairly discriminated 
against and should be paid an equalising allowance. 

I am not aware of any difference of opinion or dispute 
between Cliffs Robe River and the Unions or the 
employees about accommodation charges not being an 
industrial matter. Indeed, for the reasons I have already 
given, I believe it is most likely that everyone concerned 
would have said it went without saying that arrange- 
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ments between the Company and its employees for 
accommodation and the levels of rent charged were 
conditions of employment. It is not known to me if 
employees who commenced employment with Cliffs 
Robe River and who are now employed by the Com- 
pany have entered into new contract of employment 
arrangements, and if they have, that does not change 
what used to be. 

It is most unlikely indeed that the level of rents and 
power and water charges at the Company's operations 
were ever not a part of employees' remuneration 
packages, and it is impossible to say that employees' 
lifestyles are not influenced by the level of rents and 
power and water charges they pay. 

It matters not that a township has developed to a stage 
where normalisation is the rule. Towns like Karratha 
and Wickham arise because of the industry, not the 
reverse. Furthermore, Mr Tipper's testimony is that 
employees tend to over-commit themselves financially 
and I think that tendency would increase with the wider 
range of goods and services offered by an increasingly 
sophisticated township environment. Also according to 
the evidence, the problems for some workers in this 
respect have been exacerbated because they have lost 
income as a reuslt of being transferred from shift 
work. 

However, Pannawonica deserves more attention 
than Wickham. It is the township for the minesite, the 
isolated and less popular end of the project. It is like 
Tom Price, Paraburdoo and Mt Newman. Facilities at 
these townsites have improved over time, but their 
surroundings remain unchanged. They do not form 
part of, or come close to. a growing, diversifying 
community. Essentially they retain the character that 
both ends of the Robe River and Hamersley projects 
originally had. Because no relevant change has 
occurred at Pannawonica there is really no basis for 
changing the level of rents and power and water charges 
even if the Company was of a mind to do so. Therefore 
Pannawoncia will probably always be the basis of 
comparative justice used by employees at Cape 
Lambert when future questions are raised concerning 
these charges. The Yampi principle has always applied 
in the Pilbara iron ore mining industry, but it is more 
readily understood when viewed in the Pannawonica 
context. 

In considering the Company's arguments, I have 
regard for an industry standard, namely, heavily 
subsidised rents for employee housing; and in this 
respect my beliefs are fortified by my statements on 
standards in my superannuation case decision [(69 
WAIG 1143 at 1144) cf Fielding C. Watchmakers and 
Jewellers case (68 WAIG 1416 at 1417)], my decision 
being upheld by the Full Bench inNos. 1666 and 1689 
of 1988 (7 August 1989). Subsidised rents sit above 
awards, but they are part of remuneration packages 
designed for attracting labour. Invoking once again the 
Yampi principle, what matters is not what the employer 
has done, but what the employer has power to do. If 
housing rentals are not within the Commission's 
jurisdiction because of contractual arrangements 
between the Company and its employees, the Company 
is at liberty to offer rent free accommodation and make 
no charges for water and power in a bid to obtain scarce 
labour resources. (If it is protested that this is highly 
unlikely on the basis of Mr Tipper's testimony, then on 
the practicalities of the Yampi principle it does not 
matter. The principle concerns possibilities not 
probabilities.) But it is axiomatic that to make 
accommodation and power and water free would cause 
flow-on demands by employees in the rest of the 
industry. Whatever tenancy contract arrangements are 
between other companies and their employees, they are 
not likely to prevail against claims of comparative 
justice. After all, that is the presumption in the Wage 

Fixing Principles. The other companies will be forced 
to concede the same to their employees or offer them an 
offsetting wage increase. Either way, wages costs will be 
increased and further flow-on claims may be 
generated. 

But the definition of "industrial matter" is construed 
against the other provisions in the Act. In particular, 
section 6 — Objects and section 26 — Equity and Good 
Conscience, more especially in the circumstances I 
have just outlined, section 26(l)(d)(iii) and (iv). Also 
section 50 and 51 are important in this respect, being 
sections concerning policy. A flow-on of the 
aforementioned kind is an evil that the Industrial 
Relations Act 1979 seeks to prevent. That being so the 
Commission's jurisdiction to deal with housing rentals 
and power and water charges appears certain 
irrespective of the terms contained in the joint tenancy 
agreement. If that is not so, the Commission is not able 
to override, by way of order or award, a provision in a 
joint tenancy agreement, claimed to be an agreement 
between landlord and tenant, wherein rent is prescribed 
at $120 per week, but the landlord (being the Company) 
is prepared to accept $18.50 per week for any week 
during which the tenant (employee of the Company) is 
not engaged in strike action. That is not a viable 
proposition and I would reject it. It follows that since I 
have power to alter the terms of a joint tenancy 
agreement in that respect 1 may alter it in other 
respects. 

As for the Unions' claims. Mr Dixon repeatedly said 
that it was not the Company's intention to increase the 
levels of rent, or power and water charges, except where 
consumption goes beyond reasonable levels. MrTipper 
testified similarly. What they have said is consistent 
with the testimony concerning the Company's position 
in the labour market, and I do not think it is likely that 
general increases were intended to be applied. I do not 
believe that circumstances justify award regulation of 
the subjects in question, and I will refuse the Unions' 
claims. 

Mr Tipper's testimony on the conduct of conveners 
was fairly detailed, and as I have said, convincing. 
Indeed, during a lengthy and close cross-examintion of 
Mr Tipper. Mr Schapper made no attempt to discredit 
Mr Tipper on this particular subject. He was content to 
hear Mr Tipper say that neither the Company nor the 
Unions were able to do anything about conveners. It 
seems that the solution arrived with the new 
management in 1986. and then it was applied swiftly 
and surely. On the evidence, I believe the Company was 
thoroughly justified in treating the conveners as it did. 
Furthermore, whatever the opinion of the Unions and 
employees about the conduct of the Company 
thereafter, there is no doubt at all that the Company 
soon achieved optimum labour and capital utilisation 
and concomitant productivity increases. 

I am satisfied that Mr Tipper and other senior 
management personnel suffered great humiliation at 
the hands of the conveners, and that their plight was 
exacerbated by the apparent inability of higher 
management and theUnions to exert a degree of control 
over labour relations that would reverse a disastrous 
course of events. But earlier in these reasons I revealed 
my beliefs concerning the prevailing attitude of the 
Company on the subject of industrial relations. I should 
also mention that I heard the testimony of many 
witnesses for the Unions. Some of these witnesses had 
an axe to grind, some might have simply taken the 
opportunity to have a "whinge". as Mr Tipper put it. I 
see nothing wrong with what he said and he probably 
went to the core of the reasons for some witnesses 
making themselves available. However. I am satisfied 
that many more witnesses would have testified had 1 
allowed Mr Schapper all of the time and convenience 
he wanted to conduct the case for the Unions. On 
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balance, I glean concern amongst employees regarding 
the Company's policies and practices on industrial 
relations. Moreover, there is a a willingness on the part 
of a majority of employees to take part in strikes 
following an apparent period of acquiescence in 
Company policy during the whole of 1987 and the early 
part of 1988. 

A period of adjustment must follow any serious strike 
or lock-out, or what is perceived to be a lock-out. More 
especially will that be the case when the very purpose of 
the action taken by the successful party concerns the 
balance of power. That was the Company's purpose. 
But as I have said, the Electricians case (supra) 
demonstrates the context, the Company takes 
industrial action against its own employees, and Mr 
Tipper testified to the Company's philosophy regarding 
the decision making process. I am satisfied that the 
Company employs a power theory of industry relations 
management and I believe its policy and activities are 
preventing a proper post event adjustment from taking 
place between itself and a substantial number of 
employees. 

Viewed in this light the Company's counterclaim on 
location allowance will do nothing to generate goodwill 
and is more likely to generate suspicion and mistrust. 
On the other hand, if shop stewards follow grievance 
procedures and they are accountable for their actions 
when they do not; if the information sharing plan works 
as it is intended to work; if all cause for employees' 
complaints about abuse and unfair treatment from 
foremen and supervisors has been investigated and 
foremen and supervisors have been told that such 
conduct will not be tolerated in the future; if there is no 
official union presence on site except for routine visits, 
which 1 think are commonplace and expected, there is 
scant reason for believing that regular industrial action 
will plague the Company's operations. 

The point is that the convener system no longer has 
any place at Robe River. It is not fair or reasonable to 
simply assume that the worse of the old order, or 
anything remotely resembling it, will re-emerge merely 
because the old order existed. The assumption 
overlooks the present context, and the present context 
involves the necessity for the Unions to look to their 
own futures in the iron ore mining industry, but in 
particular the Company's operations. They have sought 
award regulation, and grounded their arguments for it 
on the principle of mutual respect. They cannot avoid 
the responsibilities they incur under the principle they 
have advanced. 

Finally, concerning the proposed utilisation of 
employees clause. Whilst I have allowed this provision, 
it will be deemed to be deleted from the award if the 
Unions do not take up the option to include a site 
organisations representative clause before the term of 
the award expires. However, the Unions may make 
application to have the provision re-included in the 
award if they wish to do so. The success or otherwise of 
such a claim will depend largely upon the way 
industrial relations are conducted from their side after 
the award comes into operation. 

The Company is opposed to a utilisation of 
employees clause, primarily because it fears losing the 
trust and respect of its international customers built up 
since 1986. 

Furthermore, the proposal is costed at $17 289 675 
and for that reason said to be patently outside the Wage 
Fixing Principles. But these objections and cost 
calculations are based on the assumption of renewed 
industrial activity at 50 per cent of the 1986 levels and an 
exchange rate of US$0.80 = A$ 1.00. But I have just dealt 
with the unreasonable nature of these assumptions and 
what 1 have said I apply to this subject as well. It may 
well be that a strike free project is impossible to achieve, 
but there is a difference between the odd stoppage or 24 

hour strike and the kind of action underlying the 
Company's assumptions. In any event, the Company 
has access to the Commission to amend the award; and 
also access to the order making procedures under 
section 44 of the Act. I think the provisions can 
reasonably be included in the award. 

For all of the foregoing reasons, I believe an award 
should be made. I now issue an award in the form of 
minutes and I request the parties to confer with my 
Associate about a convenient date for finalising the 
matters pursuant to section 35(3) of the Act. 

Appearances: Mr D.H. Schapper, with him Mr L. 
Graham and Mr C.E. Butcher appeared on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia; the Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers; 
the Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the Operative 
Painters' and Decorators' Union of Australia, West 
Australian Branch, Union of Workers and the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers. 

Mr J. Murie appeared on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch). 

Mr H.J. Dixon, with him Mr R.H. Gifford, Mr D.G. 
Moss and Mr T. Caspersz appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia and Others 
and 

Robe River Iron Associates. 
No. A4(l)of 1987. 

ROBE RIVER IRON ASSOCIATES EMPLOYEE 
REPRESENTATIVES AND GRIEVANCE 
PROCEDURE AWARD No. A4(l) of 1987. 

COMMISSIONER O.K. SALMON. 
27th day of September 1989. 

Order. 
HAVING heard Mr D.H. Schapper (of Counsel) and 
with him Mr L. Graham and Mr C.E. Butcher on behalf 
of the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers; the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch; the Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 
Workers and the Plumbers and Gasfitters Employees' 
Union of Australia, West Australian Branch, Industrial 
Union of Workers and Mr J. Murie on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch) and Mr H.J. Dixon (of 
Counsel) and with him Mr T. Caspersz (of Counsel) 
and Mr R.H. Gifford and Mr D.G. Moss on behalf of the 
Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby makes the following Award. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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Award No. A4(l) of 1987. 

1.—Title. 
This Award shall be known as the Robe River Iron 

Associates Employee Representatives and Grievance 
Procedure Award No. A4{1) of 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Liberty to Apply. 
6. Shop Stewards. 
7. Grievance Procedure A. 
8. Representative. 
9. Grievance Procedure B. 
10. Information Sharing. 
11. Utilisation of Employees. 
12. Paid Union Meetings. 
13. Clauses Deemed Deleted from this Award. 
14. Cancellation of section 32(3)(c) Orders. 

3.—Area and Scope. 
This Award applies to the operations of iron ore 

mining, rail transportation of ore, loading of ore on 
ships, and all associated activities including the 
transmission, generation and distribution of electricity 
as carried out by Robe River Iron Associates (the 
Employer) in the Pilbara, and all persons employed by 
the employer who are, or are eligible to be, members of 
the employee organisations parties to this Award, 
namely — the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers, the Construction, Mining and 
Energy Workers' Union of Australia, Western 
Australian Branch, the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), the 
Operative Painter' and Decorators' Union of Australia, 
Western Australian Branch and the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch (the organisations) but excluding 
persons who are employed by the employer as staff 
employees. 

4.—Term. 
The term of this Award shall be for a period of six 

months from the 27th day of September 1989. 

5.—Liberty to Apply. 
(1) Liberty to Apply during the term of this Award is 

reserved to the organisations: 
(a) for the inclusion of provisions requiring 

persons who are not members of the organisations 
to pay to the Registrar each three months money 
equal to the amount of money they would be 
required to pay for membership dues for the same 
period to the employee organisations they are 
eligible to become members of if they were 
members of those organisations, and 

(b) the inclusion of provisions regulating the 
election, responsibilities, payment of and number 
of site organisations representatives. 

6.—Shop Stewards. 
(1) Subject to subclause (2) employees appointed 

shop stewards shall be recognised as such by the 
employer upon being advised by the secretary of the 
organisation concerned of the group of employees the 
employee represents as shop steward: that the shop 
steward is accountable to the organisation for his/her 
actions; and that the employee is able to be removed 
from the position of shop steward by the secretary of the 
organisation. 

(2) A shop steward shall not hold the position of 
shop steward and site organisation representative 
contemporaneously. 

7.—Grievance Procedure A. 
(1) To facilitate the remedying of any grievance or the 

settlement of any dispute involving a group of 
employees the following procedure shall apply: 

(a) The shop steward may discuss with the 
foreman any grievance or dispute raised by the 
employees he represents and, if the grievance or 
dispute is not satisfactorily resolved, the shop 
steward may discuss the matter with the industrial 
officer or other officer nominated by the employer 
to deal with such grievances or disputes. 

(b) If the grievance or dispute is not resolved by 
the foregoing discussions the shop steward shall 
notify the secretary of his/her organisation and 
shall thenceforth leave the conduct of negotiations 
in the hands of the organisation. 

(c) Where a grievance has been referred to the 
organisation by the shop steward the organisation 
shall promptly take all steps necessary under its 
rules and under the Industrial Relations Act 1979 
for the resolution of the grievance. 

(d) In resolving grievances or disputes, shop 
stewards shall prevent stoppages of work or any 
other bans or limitation on the performance of 
work, the employer shall not lockout or take other 
forms of industrial action against employees and 
the parties shall commit themselves to amicable 
settlement procedures. 

(e) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices at 
the workplace. 

(2) (a) A shop steward shall not leave the place of 
work to investigate any grievance or dispute or to 
discuss any grievance or dispute with the employer's 
representative unless on each occasion the shop 
steward first obtains permission to do so from the 
foreman or supervisor or unless, in the absence of both 
foreman and supervisor the shop steward first obtains 
permission from the leading hand. 

(3) A shop steward shall not during working hours 
call or hold any meeting of the employees concerned 
with any grievance or dispute. 

(4) (a) Attendance by shop stewards at regular 
industrial relations meetings called by the employer 
shall be without loss of pay for normal rostered 
hours. 

(b) Where any shop steward is off duty at the time of 
an industrial relations meeting which he attends, he 
shall be paid ordinary time rates for the time of his 
attendance or, at his option, be allowed equivalent time 
off at the first shift convenient to both himself and the 
employer. 

(c) Where any shop steward is off duty, not being on 
strike, and, in that capacity, is called in by the employer, 
he shall be paid at ordinary time rates for the time 
involved or, at his option, be allowed equivalent time off 
his next convenient shift. 

(d) Time off allowable under paragraphs (b) and (c) 
of this subclause (4) may be accumulated and taken as a 
full shift. 

(5) Should a grievance necessitate the employee 
concerned to have access to his/her personnel file the 
employer shall make the file available to the employee 
on request. 
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8.—Representative. 
For the purposes of Clauses 8.9 and 10 of this Award 

the term 'representative' means an employee 
representing other employees who are not members of 
employee organisations. 

9.—Grievance Procedure B. 
Reference to Immediate Supervisor or 
Industrial Officer. 

(1) To facilitate the remedying of any grievance or the 
resolution of any disputes, the following procedure 
shall apply to employees who are not members of an 
employee organisation. 

(a) the employee concerned shall firstly: 
(i) refer the grievance or dispute to his 

immediate supervisor but may ask his 
permission to have a representative present 
prior to the discussion of that grievance or 
dispute and the grievance or dispute shall 
thereafter be dealt with in accordance with 
paragraph (b) and following paragraphs of 
this subclause (1); or 

(ii) if an employee's grievance or dispute relates 
to the abuse of the employee by his 
immediate supervisor, the employee shall 
be entitled to immediately discuss that 
grievance or dispute with the industrial 
officer or other officer nominated by the 
employer to deal with such matters on the 
site and the employee may ask the officer's 
permission to have the representative 
present prior to the discussion of the 
grievance or dispute and the grievance or 
dispute shall thereafter be dealt with in 
accordance with paragraph (e) and 
following paragraphs of this subclause (1); 

(b) the immediate supervisor to whom the 
grievance or dispute is referred will obtain details 
of the grievance or dispute from the employee 
concerned and will attempt to satisfy the grievance 
or resolve the dispute; 

Head of Department. 
(c) if the matter is not satisfactorily resolved the 

employee and/or the representative may discuss 
the matter with the head of the department in 
which the employee is employed; 

Industrial Officer. 
(d) if the matter is not satisfactorily resolved by 

the head of the department the employee and/or 
the representative may discuss the matter with the 
industrial officer or other officer nominated by the 
employer to deal with such matters on the site; 

(e) the industrial officer or other officer 
nominated by the employer to deal with such 
matters on the site shall within 48 hours (excluding 
weekends and holidays) of discussing a grievance 
with an employee and/or the representative advise 
the employee of the employer's decision on the 
matter. Provided that where owing to the nature of 
the grievance the industrial officer or other officer 
and the employee and/or the representative agree 
that a longer period than 48 hours is necessary for a 
decision to be made, the employer's decision shall 
be conveyed to the employee within the agreed 
time. Provided further that in circumstances where 
the industrial officer or other officer and the 
employee and/or the representative so agree a 
lesser period may apply; 

Representative Not to Leave Place of Work. 
(2) The representative shall not leave his place of 

work to investigate any matter or to discuss any matter 
with the employer's representative unless on each 
occasion he first obtains permission to do so from his 
immediate supervisor. 

Representative. 
(3) (a) Attendance by representatives at regular 

industrial relations meetings called by the employer 
shall be without loss of pay for normal rostered 
hours. 

(b) Where any representative is off duty at the time of 
an industrial relations meeting which he/she attends, 
shall be paid ordinary time rates for the time of 
attendance or, at his/her option, be allowed equivalent 
time off at the first shift convenient to both he/she and 
the employer. 

(c) Where any representative is off duty, not being on 
strike, and, in that capacity, is called in by the employer, 
he shall be paid at ordinary time rates for the time 
involved or, at his option, be allowed equivalent time off 
his next convenient shift. 

(d) Time off allowable under paragraphs (b) and (c) 
of this subclause (3) may be accumulated and taken as a 
full shift. 
Work to Continue. 

(4) Work shall be continued normally at the 
instruction of the employer and there shall be no ban or 
limitation imposed whilst the industrial relations 
procedure is being carried out. 
Personnel File. 

(5) Should a grievance necessitate the employee 
concerned to have access to his/her personnel file the 
employer shall make the file available to the employee 
on request. 

10.—Information Sharing. 
(1) Shop stewards, representatives, site organisation 

representatives (if any) and employer officials 
concerned with industrial relations procedures shall 
inform themselves on the matter contained in Chapters 
2-7 inclusive of the National Labour Consultative 
Council publication Guidelines on Information Sharing 
(Commonwealth Australia 1988 ISBN 0 644 08442), 
Appendix to this award. 

(2) The employer and the organisation shall devise 
and put into operation an information sharing plan 
based on the guidelines specified in (1) hereof. The plan 
shall recognise shop stewards, representatives, and site 
organisation representatives (if any) as participants in 
the operation of the plan acting on behalf of, and 
representing the employer's employees to whom this 
Award applies. 

11.—Utilisation of Employees. 
(1) In this clause "work" includes any work which is 

•part of or the whole of any continuous process and 
includes work which is not part of or the whole of any 
continuous process but for which the necessity or 
desirability to have performed arises intermittently or 
from time to time but not necessarily periodically or 
regularly, but does not include work done by the 
employees of contractors, or demonstrating procedures 
for instructional or training purposes, or work done by a 
staff employee to help a non staff employee when help is 
needed, or work done in exceptional or emergency 
situations which threaten the health and or safety of 
employees, their dependants or the public at large, or to 
prevent damage to the employer's equipment or 
facilities, or to start or stop either vehicles used by staff 
employees or power generating machinery and plant. 

(2) The employer shall not allow, request or require, 
any of its employees to whom this award does not apply 
to carry out any work which is work usually or 
ordinarily performed by an employee or employees to 
whom this award does apply. 

(3) The employees to whom this award applies shall 
be entitled to the exclusion of all others to carry out any 
work which is work usually or ordinarily performed by 
them. 
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12.—Paid Union Meetings. 
(1) Notwithstanding any other provisions of this 

Award, employees who are rostered on duty shall be 
released from duty by the employer to attend union 
meetings (that is shop stewards' meetings and meetings 
of union membership) on the terms hereinafter set out, 
and such employees shall be paid during such release at 
the rate at which they would have been paid had they 
remained on duty. 

(2) Shop Stewards Meetings. 
(a) Where practicable, prior to a shop stewards' 

meeting taking place, a shop steward on behalf of 
the shop stewards of his/her union on that site shall 
meet with the senior representative of the 
management on site at the time in an endeavour to 
reach accord as to the arrangements to then apply 
to facilitate that meeting taking place; 

(b) Subject to the prior arrangement intended to 
occur under paragraph (a), the employer shall 
release shop stewards to attend a scheduled 
monthly meeting; 

(c) Work release shall be pre-arranged and shall 
be limited to a maximum of two hours. 

(3) Paid meetings of union membership during 
normal hours of work which are pre-agreed by a shop 
steward on behalf of the shop stewards of his/her union 
on that site and the senior representative of 
management on site shall be subject to arrangements 
agreed for each particular meeting. Meetings shall be 
held as and when required but with no greater 
frequency than once per month and shall be limited to a 
maximum of two hours. 

(4) This clause shall operate from a date to be fixed 
by the Commission but not before expiry of the 
specified term of this Award. 

13.—Clauses Deemed Deleted from this Award. 
(1) In the absence of an application by the 

organisations before the expiry of the prescribed term of 
this Award to include provisions regulating the 
election, responsibilities, payment and number of site 
organisations representatives, pursuant to Clause 5.— 
Liberty to Apply. Clause 11.—Utilisation of Employees 
shall be deemed to be deleted from this Award. 

(2) In the event of an application by the 
organisations before the expiry of the prescribed term of 
this Award to include provisions regulating the 
election, responsibilities, payment of and number of 
site organisations representatives, pursuant to Clause 
5.—Liberty to Apply, and the inclusion of such 
provision in this Award: 

(a) Clause 7.—Grievance Procedure A shall be 
deemed to be deleted from this Award, and 

(b) The term "representative" in Clause 9.— 
Grievance Procedure B shall be read to include 
"shop steward" and the words "who are not 
members of an employee organisation" in 
subclause (1) shall be deleted and the words 
"covered by this Award" substituted therefor. 

14.—Cancellation of section 32(3)(c) Orders. 
So much of the Orders made pursuant to section 

32(3)(c) of the Industrial Relations Act 1979 under 
Application No. A4 of 1987 that are in direct conflict 
with any provision in this Award are hereby 
cancelled. 

3015 

PUBLIC SERVICE ARBITRATOR — 

Awards/Agreements — 

Variation of — 
PUBLIC AUTHORITIES SALARIES 

AWARD PSA A3 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Civil Service Association of WA (Inc) 
and 

The Hon Minister for Health. 
No. P44 of 1989. 

COMMISSIONER G.L. FIELDING. 
22nd day of September 1989. 

(Given extemporaneously at the conclusion of the 
submissions, and taken from the transcript as edited by the 

Commissioner) 
Reasons for Decision. 

THE COMMISSIONER: This is an interesting, if not 
difficult, matter and it is a matter which has some 
history to it. It is an application by the Civil Service 
Association to amend the Public Authorities Salaried 
Award of 1986 by deleting from Schedule B the 
reference to "Dental Clinic Assistants employed by the 
Perth Dental Hospital and the Honourable Minister for 
Health". 

Schedule B to the award lists a number of 
government officers not covered by the scope of the 
award which, in general, applies to a series of public 
authorities who operate outside of the provisions of the 
Public Service Act but whose employees are 
nonetheless government officers for the purposes of the 
Industrial Relations Act. As the award now stands the 
dental clinic assistants outside of the public service are 
of course not covered by the award. They are, as Mr Re a 
has said, technically award-free. 

When in 1985 broadbanding was introduced for 
public servants and later for government officers 
employed in the public authorities, there was some 
difficulty translating dental clinic assistants into the 
broadbanding scheme. Prior to broadbanding they 
were classified, as Mr Rea has properly said, as G-XIII 
officers. Ordinarily it is fair to say that that would have 
entitled them to be translated into the Level 1 band of 
the then new broadbanding scheme. If that had 
occurred without any qualification it is also fair to say 
that there would have been some problems with 
relativities of others in allied vocations such as dental 
nursing. However there was some reluctance, on the 
part of the Crown at least, to classify the dental clinic 
assistants as Level 1 officers. 

The Association from the outset took the view that as 
these persons were government officers they should be 
treated in the same way as other officers and therefore 
should have been put into the Level 1 band with full 
access to the salary scales in the band. Nonetheless, the 
dispute to which I have made brief reference continued 
for some time. There was a series of conferences inside 
and out of the Commission in an endeavour to 
overcome what I think everybody realised was an 
anomaly. The consequence was that the parties reached 
an interim agreement to provide that the dental clinic 
assistants would be paid to the points in the Level 1 
band which equated with the salary levels of the old G- 
XIII classification. That was always understood to be an 
interim arrangement but it was for that reason when the 
Public Authorities Salaries Award was made in 1986, 
some time after broadbanding had been introduced 
into the Public Service, that dental clinic assistants were 
excluded from its operation. 
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Since then the parties have apparently discussed the 
matter further and certainly the Association has not 
resiled from its position that these government officers 
should not be treated differently from any other 
government officers. The position has now been 
reached where the parties have, in effect, agreed that 
that should occur and I think on reflection that is a 
sensible agreement. The plain fact of the matter is, as I 
have said on a number of occasions, there will be some 
anomalies with the broadbanded scales. That is 
inevitable with a compression of many classifications 
into a few. Employer and the employees have to live 
with that and on this occasion I suspect it is a case of the 
employer finding it harder to live with more than the 
employees or government officers. 

In light of the agreement the Association has now 
come before the Commission with the consent of the 
Minister to seek to have the exclusion which keeps 
dental clinic assistants out of this award deleted. I am 
prepared to accede to that change because, as I have 
said, I consider on reflection it to be sensible and really 
the only thing that could in the final analysis be 
done. 

Nonetheless, it is necessary that I address that 
Commission's Wage Fixing Principles. The Principles 
limit increases in remuneration to those obtainable 
under the Structural Efficiency Principle, at least in 
these circumstances, except where there are special 
cases. The parties say on this occasion that the 
amendment is consistent with the Structural Efficiency 
Principle and I agree with them. Underlining the 
Structural Efficiency Principle is the idea that there 
should be a career structure for employees based on 
qualifications and skills. Furthermore, it is a feature of 
the Principle that there should be greater flexibility in 
award manageament. 

The consequence of this amendment is not that 
dental clinic assistants will automatically receive the 
full range of salary levels if they are properly qualified. 
That entitlement is governed by Administrative 
Instruction 202 which in July of last year was 
modernised to provide that where officers not only had 
the necessary academic qualifications but where they 
had attained skills which were deserving of greater 
recompense, that they should be so rewarded by being 
able to receive the benefit of the higher salary levels in 
Level 1. Clearly that is consistent with the Structural 
Efficiency Principle. 

What is inconsistent with the Structural Efficiency 
Principle is that no matter how well qualified dental 
technicians might be, no matter how skilled they might 
be and no matter how willing they might be to take on 
other duties or be prepared to be multi-skilled, they 
could not progress through all salary levels of the Level 
1 band. That is the position as it now stands. Clearly, 
that is neither sensible nor consistent with the 
principles. 

The Crown has undertaken that only dental clinic 
assistants, who are properly qualified and who are 
prepared and do indeed perform the full range of duties 
as required for all other Level 1 officers in the higher 
salary levels, will be admitted to those higher salary 
levels. 

On that basis I indicate to the parties that I am 
prepared to make the amendment in the terms in which 
the Association seeks it. I do not see any point in making 
the amendment operative other than from today's 
date. 

Appearances: Mr E.P. Rea on behalf of the 
applicant. 

Mr T.O. Adams on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Civil Service Association of WA (Inc) 

and 
The Hon Minister for Health. 

No. P44 of 1989. 
PUBLIC AUTHORITIES SALARIES 

AWARD PSA A3 of 1986. 
COMMISSIONER G.L. FIELDING. 

22nd day of September 1989. 

Order. 
HAVING heard Mr E.P. Rea on behalf of the applicant 
and Mr T.O. Adams on behalf of the respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the claim complies with the terms of the General 
Order of the Commission No. 730 of 1988 dated 9 
September 1988, and by consent, hereby orders— 

That the Public Authorities Salaries Award PSA 
A3 of 1986 be varied with effect on and from the 
date hereof by deleting from Schedule B the words 
"Dental Clinic Assistants employed by Perth 
Dental Hospital and Hon Minister for Health". 

(Sgd.) G.L. FIELDING, 
Public Service Arbitrator. 

PUBLIC SERVICE DISTRICT ALLOWANCE 
AWARD PSA AS/1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Civil Service Association of WA (Inc) 
and 

Public Service Commission. 
No. P 19(A) of 1985. 

COMMISSIONER J.A. NEGUS. 
30th day of August 1989. 

Order. 
HAVING heard Mr P. Malone on behalf of the 
applicant and Mr T. Adams on behalf of the 
respondent, and by consent the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Public Service District Allowance 
Award PSA AS/1985 be varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
January 1989. 

(Sgd.) J.A. NEGUS, 
Commissioner. 
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Schedule. 
Delete Schedule 1, District Allowances and insert in 

lieu thereof: 

Schedule 1. 
District Allowances. 

(a) Officers Without Dependants [Subclause 
(5)(a)]: 

Column I Column 11 Column III Column !V 
District Standard Exceptions to Rate 
No. Rate Standard Rate 

S p.a. Town or Place S p.a. 
6 2 269 Nil Nil 
5 1 857 Fitzroy Crossing 2 499 

Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Camballin) 2 321 
Marble Bar 
Wittenoom 
Karratha 2 186 
Port Hedland 2 034 

4 934 Warburton Mission 2 514 
Carnarvon 881 

3 590 Meekatharra 934 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 422 Kalgoorlic 141 
Boulder 
Ravensthorpe 558 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 
(b) Officers With Dependants [Subclause 

(5)(b)]: 
Double the appropriate rate as prescribed 

in (a) above for Officers without dependants. 
The allowances prescribed in this schedule 

shall operate from the beginning of the first 
pay period commencing on or after 1 January 
1989. 

Australia, West Australian Branch, Industrial Union of 
Workers, now therefore I the undersigned, pursuant to 
the powers conferred by the Industrial Relations Act 
1979, and by consent, do hereby order— 

That the Brewery Craftsmen Agreement 1979 
No. C368A of 1979 as amended be further varied in 
accordance with the following schedule with effect 
from the beginning of the first pay period 
commencing on or after the 22nd day of September 
1989. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 
Delete subclause (9) of First Schedule — Wages and 

insert the following in lieu: 
(9) Plumber's Registration Allowance: A 

plumber, who holds registration in accordance 
with the Metropolitan Water Supply Sewerage and 
Drainage Act, shall be paid an allowance of S9.00 
per week. 

BREWERY ENGINE DRIVERS' AND 
FIREMEN AGREEMENT No. C368B of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers" 
Union of Australia, Western Australian Branch 

BREWERY CRAFTSMEN AGREEMENT 
No. C368A of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Swan Brewery Company Limited 

and 
The Plumbers and Gasfitters Employees' 

Union of Australia, West Australian Branch, 
Industrial Union of Workers. 

No. 482 of 1988. 
COMMISSIONER S.A. KENNEDY. 

29th day of September 1989. 

Order. 
HAVING heard Mr P. McGuire on behalf of the Swan 
Brewery Company Limited (formerly Bond Brewing 
Western Australia Limited) and Ms J. Bailey on behalf 
of The Plumbers and Gasfitters Employees' Union of 

The Swan Brewery Company Limited. 
No. 2050 of 1989 

COMMISSIONER S.A. KENNEDY. 
29th day of September 1989. 

Order. 
WHEREAS having heard Mr R. Keilty on behalf of the 
applicant and Mr P. McGuire on behalf of the. 
respondent: and whereas the parties seek to vary the 
Brewery (Engine Drivers' and Firemen Agreement No. 
C368B of 1979 to increase the level of meal allowance in 
accordance with Consumer Price Index changes for the 
Perth Food group since the allowance was last varied; 
and whereas the parties have agreed that further such 
adjustments should be made on application each 12 
months; now therefore I the undersigned, pursuant to 
the powers conferred by the Industrial Relations Act 
1979 do hereby order— 

That the Brewery Engine Drivers' and Firemen 
Agreement 1979 No. C368B of 1979 as amended be 
further varied in accordance with the following 
schedule with effect from the beginning of the first 
pay period commencing on or after the 22nd day of 
September 1989. 

(Sgd.) S.A. KENNEDY. 
[L.S.I Commissioner. 
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1. Delete paragraph (b) of subciause (6) of Clause 7. 
- Shift Work and insert the following in lieu: 

(b) When a continuous shift worker is required to 
work overtime which extends beyond two 
hours after the usual finishing time he shall be 
allowed a meal break of 20 minutes which 
shall be counted as time worked and shall be 
supplied with a meal or be paid $5.10. 

CLERKS' (RACING INDUSTRY — BETTING) 
AWARD No. 22 of 1977 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, 

Industrial Union of Workers, WA Branch 
and 

Western Australian Turf Club and Others. 
No. 554 of 1989. 

COMMISSIONER C.B. PARKS. 
13th day of September 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby order: 

That the Clerks' (Racing Industry — Betting) 
Award No. 22 of 1977 be amended in accordance 
with the attached schedule on and from 31 July 
1989. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

1. Clause 2. 
insert in lieu: 

Schedule. 
■ Arrangement: Delete this clause and 

2. — Arrangement. 

Arrangement. 
A. State Wage Principles — September 1988. 

Area. 
Scope. 
Term. 
Definition. 
Engagement. 
Rates of Pay. 
Payment of Wages. 
Refreshment Break. 
Higher Duties Allowance. 
Shortages. 
Record. 
Right of Entry. 
Long Service Leave. 
Union Membership. 
Posting of Awards and Notices. 
Superannuation. 

2. Add after Clause 17. — Posting of Awards and 
Notices the following new clause: 

18. — Superannuation. 
(1) Definitions: In this clause— 

(a) "Approved Occupational Super- 
annuation Fund" means a 
superannuation fund which complies 
with the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund"means— 
(i) the ■ Clerical, Administrative and 

Retail Employees' Superannuation 
Plan; or 

(ii) Westscheme; or 
(iii) The Racing Industry Super- 

annuation Fund (WA); or 
(iv) any other Approved Occupational 

Superannuation Fund; or 
(v) any other Approved Occupational 

Superannuation Fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as the Brethren elects to 
contribute. 

(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any over-award pay- 
ments, together with any other all 
purpose allowance or penalty payment 
for work in ordinary time and shall 
include in respect of casual employees 
the appropriate casual loadings 
prescribed by this award, but shall 
exclude any payment for overtime 
worked, vehicle allowances (including 
payments made for travel ling relating to 
distant work), commission or bonus. 

(d) "Eligible Employee" means an 
employee whose employment is 
regulated by this award, who— 

(i) is or becomes a member of a fund; 
and 

(ii) in each relevant work period has 
worked for such number of hours 
that three per cent of ordinary time 
earnings during that period is not 
less than $52.00. 

(e) "Relevant Work Period" means the 
period of six months which elapses 
between the dates of 1 January and 30 
June and 1 July to 31 December in each 
calendar year. 

(0 "Trustee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subciause (l)(b)(iv) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of com- 
mencement of contributions referred to 
in paragraph (a) within 30 days of the 
date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subciause 
(l)(b)(iv) into which they intend to 
contribute and the intended date of the 
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commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 

(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to sub- 

clauses (10) and (11), contribute to a 
fund in respect of each eligible 
employee an amount equal to three per 
cent of each employee's ordinary time 
earnings for each relevant work 
period. 

(b) Subject to the provisions of the relevant 
trust deed, employer contributions 
together with any employee contribut- 
ions shall be paid upon the completion 
of each relevant work period. 

(c) In the event that an eligible employee is 
terminated prior to the completion of a 
relevant work period, the employer shall 
contribute three per cent of the 
employee's ordinary time earnings for 
that period, provided that such 
employer contribution shall not be 
made when the amount is less than 
$52.00. 

(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund shall not 
cease participation in that fund whilst employing 
any eligible employee. 

(6) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 
make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 

(7) Employees Voluntary Contributions: Where 
the rules of the fund allow an employee member to 
make contributions the employee may elect to 
make contributions to the fund and the employer 
shall, where an election is made upon the direction 
of the employee, deduct contributions from the. 
employee's wages and pay them to the fund in 
accordance with the provisions of subclause (3)(b) 
hereof. 

(8) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(9) Supersession by Other Award or Agreement: 
Nothing contained in this clause shall prevent any 
or all of the parties to this award from entering into 
other awards or agreements which have the effect 
of superseding the superannuation provisions 
contained in this clause. 

(10) Suspension. 
(a) Where, pursuant to subclause (2)(d) the 

union challenges an employer's choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the resolut- 
ion of the dispute by the Commission. 

(11) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 28 days of the operative date 
of this clause or the employee 
commencing employment, whichever is 
the later. 

(b) The employer is not obliged to make 
contributions to a fund: 
(i) where an employee has completed 

a letter of denial; or 
(ii) where an employee has not 

completed and returned the 
application referred to in 
paragraph (a) hereof. 

Provided that an employer shall, 
pursuant to the provisions of subclause 
(3), commence to make such 
contributions upon the subsequent 
completion of an application form by an 
employee; but such contributions shall 
not be made for any relevant work period 
which has been completed prior to the 
date upon which the employee submits 
the completed application form. 

(c) In the event that an employee member 
of a fund terminates employment with 
one employer and commences employ- 
ment with another employer, the latter 
employer being a participating 
employer in the same fund as the former 
employer, then the provisions of this 
subclause do not apply to the latter 
employer. 

(d) The letter of denial shall be in the 
following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and 
understand: 

■ (1) th at should I sign such form you 
will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for super- 
annuation without my consent. 



However, I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:   

Name:   

Address:   

Classification:     

(e) A copy of the letter of denial shall be 
forwarded to the union. 

(12) Preservation: The provisions of this 
paragraph shall not apply to any employer who has 
entered into an arrangement to pay 
superannuation contributions into any other 
approved occupational superannuation fund and 
such arrangement has been ratified by either the 
Western Australian Industrial Relations 
Commission or the Australian Industrial 
Relations Commission. 

CLOTHING TRADES AWARD No. 16 of 1972. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Clothing and Allied Trades' 
Industrial Union of Workers 

and 
Wilson's Silk Fair and Others. 

No. 762 of 1987. 
COMMISSIONER S.A. KENNEDY. 

31st day of July 1989. 

Order. 
HAVING heard Mr A. Cooke on behalf of the applicant 
and Ms G. Marton on behalf of the respondent, now 
therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and by 
consent, do hereby order— 

(1) That the terms of the Clothing Trades Award 
No. 16 of 1972 as amended be further amended in 
accordance with the following schedule. 

(2) That the terms of this Order shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of August 
1989. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 31. — Maternity Leave: After this clause 

insert a new clause as follows— 

32.— 
(1) Definitions: 

Superannuation. 

"Approved Superannuation Fund" shall 
mean any Superannuation Fund which 
complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

(b) "Ordinary time earnings" shall mean the 
salary, wage or other remuneration 
regularly received by the employee in 
respect of the time worked in ordinary 
hours and shall include shift work 
penalties, payments which are made for 
the purpose of District or Location 
Allowances or any other rate paid for all 
purposes of the award to which the 
employee is entitled for ordinary hours of 
work. Provided that "ordinary time 
earnings" shall not include any payment 
which is for vehicle allowances, fares or 
travelling time allowances (including 
payments made for travelling related to 
distant work), commission or payment by 
way of bonuses which do not form part of 
the regular wage of an employee. 

(c) "Preferred Fund" for the purpose of this 
clause shall mean Westscheme. 

(2) Employer Contributions. 
(a) Subject to this clause, an employer shall 

contribute three per cent of ordinary time 
earnings per eligible employee into 
Westscheme or an exempted Fund as 
allowed by subclause (5) of this clause. 

(b) Subject to the rules of the Approved 
Superannuation Fund, employer 
contributions shall be paid on a monthly 
basis for each week of service that the 
eligible employee completes with the 
employer. 

(c) (i) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 
38 ordinary hours or for periods of 
workers' compensation in excess of 
52 weeks. 

(ii) No contributions shall be made in 
respect of annual leave paid out on 
termination or any other payments 
on terminations. 

(d) Employers shall be required to make 
contributions on behalf of every 
employee whose employment is 
regulated by this award after the 
employee has completed four weeks' 
continuous service; provided that such 
contributions shall then be calculated by 
the employer. 

(3) Fund Membership: Contributions in 
accordance with subclause (2) — Employer 
Contributions of this clause, shall be calculated by 
the employer on behalf of each employee from the 
date the employee commences employment, 
unless the employee fails to return a completed 
application to join the Fund and the employer has 
complied with the following: 

(a) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund 
within one week of employment 
commencing. 

(b) If the employee fails to return to the 
employer a completed application to join 
the Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the "letter 
of denial" form as set out in subclause (6) 
of this clause and an application to join 
the Fund. 
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(c) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(d) Where the employee completes and 
returns neither the application to join the 
Fund nor the letter of denial within one 
week of postage, the employer shall 
advise both the union and the Fund 
Administrator in writing of the 
employee's failure to return the 
completed form. 

(e) From two weeks following the employer's 
advice pursuant to paragraph (d) of this 
subclause should the employee not have 
returned the completed form to the 
employer, the employer, subject to (f) 
hereof, shall be under no obligation to 
make superannuation payments on 
behalf of that employee. 

(f) Provided that if at any time an employee 
returns a signed application form, 
notwithstanding a previous failure to 
return such form or the return of a letter of 
denial, the employer shall make 
contributions on behalf of that employee 
from the date of return of the signed 
application form. 

(4) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (2) — Employer Contributions of this 
clause, unless they receive on average a minimum 
of$100 per week within any calendar month before 
taxation and other deductions. 

(5) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who (as at the date of this Order): 

(a) was contributing to an Approved Super- 
annuation Fund in accordance with an 
order of an industrial tribunal; or 

(b) was contributing to an Approved 
Superannuation Fund in accordance 
with an order or award of an industrial 
tribunal, for a majority of employees and 
makes payment for employees covered by 
this award in accordance with that order 
or award; or 

(c) subject to notification to the union, was 
contributing to an Approved Super- 
annuation Fund for employees covered 
by this award where such payments are 
not made pursuant to an order of an 
industrial tribunal; or 

(d) was not contributing to an Approved 
Superannuation Fund for employees 
covered by this award; and 

(i) written notice of the proposed 
alternative Approved Super- 
annuation Fund is given to the 
union; and 

(ii) contributions and benefits of the 
proposed alternative Approved 
Superannuation Fund are no less 
than those provided by this 
clause; and the Preferred Fund; 
and 

(iii) within one month of the notice 
prescribed in paragraph (a) being 
given, the union has not 
challenged the suitability of the 
alternative Approved Super- 
annuation Fund by notifying the 

Western Australian Industrial 
Relations Commission of a 
dispute. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(a) that should I sign such form you will 
make contributions on my behalf; 
and 

(b) that I am not required to make 
contributions of my own; and 

(c) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:  — 

Name:       

Address: — 

Classification:    

Date:   —_ 
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ENGINEERS (GOLD MINING) 
AWARD No. 26 of 1947 

ELECTRICAL TRADES (GOLD MINING) 
AWARD No. 57 of 1968 

ENGINE DRIVERS' (GOLD MINING) 
CONSOLIDATED AWARD No. 37 of 1947 

BUILDING TRADES (GOLD MINING INDUSTRY) 
AWARD Nos. 29 and 32 of 1965 and 4 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Ltd 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. 513 of 1989. 

Western Mining Corporation Ltd 
and 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch). 

No. 514 of 1989. 
Western Mining Corporation Ltd 

and 
The Construction, Mining and Energy 

Workers' Union of Australia, 
Western Australian Branch. 

No. 515 of 1989. 
Western Mining Corporation Ltd 

and 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and the Operative Painters' and Decorators' 
Union of Australia, Western Australian Branch, 

Union of Workers. 
No. 516 of 1989. 

COMMISSIONER J.F. GREGOR. 
30th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: These applications relate to 
four Awards which have application in the gold mining 
industry and seek to amend them by the inclusion of a 
new clause which would provide regulation in 
circumstances where remote area cycling is used to man 
the properties. The title of the clause sought to be put in 
the Awards is Special Provisions for Cycle Working and 
is in exactly the same terms for each of the Awards. The 
grounds for the applications are the same as those relied 
upon in Application No. 114 of 1987 (Western Mining 
Corporation Ltd and the Australian Workers Union, 
West Australian Branch, Industrial Union of Workers 
67 WAIG 2052) which application amended the 
Goldmining Consolidated Award 1980. 

The Commission was told at the commencement of 
proceedings that there had been discussions between 
the parties concerning the form of the application. 
These decisions had occurred because the wording of 
the proposed clause in this application varied from that 
which is inserted in the Goldmining Consolidated 
Award 1980. Without agreeing to the application the 
various Respondent Unions had agreed with the 
Applicant that the schedule should be amended. The 
revised schedule provides as follows — 

16.—Special Provisions for Cycle Working. 
Notwithstanding provisions contained 

elsewhere in this Award — 
(1) Work may be carried out over consecutively 

recurring cycles, each consisting of a 

specified number of consecutive working 
days followed by a specified number of 
consecutive non-working days. 

(2) (a) The total ordinary hours of work 
during a cycle shall exceed 40 hours 
multiplied by the number of working 
and non-working weeks in the 
cycle. 

(b) Overtime rates shall be paid for any 
time in excess of eight hours per day 
or in excess of the total ordinary 
hours prescribed in paragraph (2)(a) 
of this clause. 

(3) Wages may be paid according to a weekly 
average of ordinary hours worked even 
though more or less than 40 ordinary hours 
may be worked in any particular week of the 
work cycle. 

(4) (a) Prior to the implementation of a 
cycle, or in accordance with this 
clause, the employer shall notify the 
Union of the nature of the cycle to 
apply. 

(b) In the case where an even time two 
week cycle or a cycle incorporating 
more than six consecutive working 
weeks is intended to be applied, 
approval to the working of such cycle 
shall first be obtained from the 
Union. 

The revised schedule differs from the original 
application in that in subclause (4)(a) there is the 
provision that the employer shall notify the Union of 
the nature of any cycle to apply and in the following 
paragraph (b) there is provision that where an even time 
cycle, a two week cycle or a cycle incorporating more 
than six consecutive working weeks is intended to be 
used by an employee that approval to the working of 
such a cycle should be first obtained from the Union. 

As I understand the effect of the amendments the first 
would merely provide for a notification of an intention. 
The second means that if an employer seeks to 
implement a cycle working arrangement he has the 
right to do so and his only obligation is to notify the 
Union. However, in respect of particular types of 
cycling there is an additional obligation to seek 
approval of the Union in circumstances where there are 
cycles which differ from the norm, for example if there 
is a very short even time cycle or a long cycle that 
extends for more than six weeks, those instances are 
seen as being in the extreme of the norm, the clause 
recognises that fact and would mean that such arrange- 
ments could only be introduced by agreement with the 
Union. 

Insofar as the balance of the clause is concerned, 
subclauses (2) and (3) are in the same terms as the clause 
which has been inserted into the Goldmining Award 
Consolidated 1980. The implication of subclause (2) in 
particular being that ordinary hours can be structured 
on the basis of the length of the cycle rather than on a 
week by week basis. Provisions are made for the 
calculation of overtime and in subclause (3) there are 
provisions concerning averaging pay in weekly periods, 
that is the right to average pay notwithstanding on some 
weeks that the actual work performed is much greater 
than in other weeks. 

It is said by the Applicant that the concept of cycle 
working in the gold mining industry, and this relates to 
work performed at remote locations, is something that 
is well established. It is a concept that has not 
traditionally applied in the gold mining industry which 
has historically adopted a shift work concept such as 
the Great Boulder roster. There has been, it is said, what 
amounts to the regeneration or rebirth of the gold 
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mining industry since 1980 resulting in growth of this 
method of operation and it is now a well established 
concept. However, it is a method of operation which was 
not contemplated at the time when the Awards subject 
to the applications were made. 

This new concept involves what is colloquially 
known as a fly in fly out arrangement. It does not have to 
apply solely in that circumstance because there are 
some instances where people commute daily to and 
from their normal place of residence to their workplace. 
However in the main it is directed to providing a regime 
of working for remote area locations. 

During his submissions, Mr Gifford, who appeared 
for the Applicant, detailed to the Commission the 
various types of cycle which are applied in the gold 
mining industry, they being cycles which are used by 
employers represented in the main by the Australian 
Mines and Metals Association (AMMA) which in this 
application is co-ordinating the views of the gold 
mining employers as it had done at the time of the 
consent arrangement to amend the major award in the 
gold mining industry, that is the Goldmining Award 
Consolidated 1980. 

By Exhibit G1 Mr Gifford submitted to the 
Commission a circular which had been addressed to 
member companies of the AMMA who are 
Respondents to the Awards in question. The circular 
attached to it was a questionnaire which posed a series 
of questions concerning cycle operations. In Exhibit G2 
the questionnaire responses were detailed and those 
responses indicated to the Commission how the various 
Respondents conduct their operations. 

Much was made of the returns to the survey by Mr 
Hemery in his rebuttal on behalf of the Respondent 
Unions. He paid particular attention to the total 
number of questionnaires issued and the responses, 
drawing the conclusion that the relatively low number 
should be taken by the Commission to indicate a lack of 
interest on behalf of companies in the industry. I will, in 
my analysis later, comment upon my views of the value 
of the survey. 

Mr Gifford proceeded to analyse the results of the 
survey and described the type of cycle operation used in 
the various operations. He acknowledged that the 
clause makes no reference to the question of an 
employer's obligation to meet the cost of travel. 
However, he insisted that it was a subsidiary question 
and one which was not addressed because the issue had 
not arisen because in every fly in fly out arrangement he 
knew of, employers were already meeting the travel 
costs. The same could be said concerning the time spent 
in travel. It was not seen by the Applicant that these were 
matters which ought to cause concern because of the 
past history of them. In any event the Unions had not 
raised the issues as a matter of counterclaim. The 
history was that neither of the matters created sufficient 
interest in the industry for there to be a need for some 
protective mechanism and the performance since as the 
Goldmining Consolidated Award 1980 had been 
amended was indicative that such regulation was not 
necessary. 

On behalf of the Unions Mr Hemery presented 
argument. It was his fundamental proposition that the 
mechanism sought by the employers was not an 
appropriate way to deal with the problems and that 
while it was accepted that cycle work in remote areas is 
definitely a fact, the best way to deal with the issues was 
to address them on an ad-hoc basis with specific mines 
as and when those mines are brought on stream. It was 
because of this, it was submitted, that there was an onus, 
particularly in a common rule award, for an employer 
to show that the award should be amended. In such 
awards if an application is too broad, as this appeared to 
be, the regulation may not cover all the circumstances 

which could arise. Therefore the best way to handle the 
problem is for the Union involved to negotiate on 
behalf of its members with the relevant employer in 
order to make arrangements acceptable to both. This 
would, eventually lead to an industry standard which 
could later be placed into an award. 

Mr Hemery went on to adumbrate his argument. He 
said that the Union had not in the past frustrated 
initiatives on the introduction of cycling work and he 
cited the Argyle Diamond project, the Bond Petroleum 
project with its Harriet Oil Field operations and 
Woodside Offshore Petroleum as three examples of 
this. It was significant, so Mr Hemery said, to note that 
each of these employers were single employers within 
one industry. He said it was difficult to show that, apart 
from the consent arrangement reached with the 
Australian Workers Union to amend the Goldmining 
Consolidated Award 1980, where there had been a 
similar common rule amendment to an award. This was 
an important factor because there were a number of 
small operators in the industry and they were 
widespread across the State. This made it difficult to 
find out information concerning the many different 
factors which could apply in respect of each proposal 
on each worksite. There could be further difficulties 
with the implementation of each work cycle 
arrangement. It was not simply a matter of increased 
leisure for workers. It meant an increase in the length of 
shift. There are other problems concerning travel time 
and compensation for travel time, also there may well 
be situations where air travel was not appropriate or 
even available on a regular basis. In such circumstances 
it might be fair for employees to receive some additional 
compensation to that which might flow from the type of 
amendment which is suggested for the Awards. 

Mr Hemery then turned his attention to the proposed 
clause. He complained that the proviso for notification 
of the Union was not sufficient because it does not make 
any provision for work cycle arrangements which may 
have been already implemented and of which a Union 
might not be aware. He suggested that there be 
additional provisions for notification to the Unions 
within a reasonable time to allow the Award 
amendment to be brought to employers" attention. He 
further suggested that if the application was to be 
granted there should be some provision concerning 
compensation for travel in instances where clearly there 
are inordinate lengths of time involved or where 
employees themselves have to incur expense in 
travelling to and from the site. These were seen by the 
Unions to be essential elements if a clause of this nature 
was going to apply across the whole of industry. 
Attention was then given to the standing of the 
Applicant to make the application. Mr Hemery 
addressed the results of the questionnaire advising the 
Commission that approximately 70 companies were 
surveyed, 24 replies were received and six of those were 
relevant to the proceedings. It was submitted that on the 
basis of this sort of return there was not enough upon 
which the Commission could base the conclusion that 
the case had been made out. 

In considering the submissions of the parties the 
following issues appear to me to be ones which are 
relevant. It is notorious that cycle working 
arrangements in remote areas have now become a fact 
of life in the mining industry. The industry on an 
economic grounds has moved away from the provision 
of townships in remote mining areas. This policy 
gaining popularity with the type of operations which 
were introduced to support the Argyle Diamond mine. 
There are many other instances which can be cited as 
well. It is clear from the evidence that many small gold 
mining properties which would otherwise be non- 
viable have been brought on to stream using the work 
cycle process. Examples are the Gabanintha 
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Goldmine, the Cypress Gold Australia Corporation 
mine at Gidgee, Homestake Australia's Fortnam 
Operation and the Metana Minerals Operation at 
Meekatharra. There are others within the knowledge of 
the Commission, that knowledge being gained in the 
discharge of its duties in the gold mining area. In a 
matter such as that at hand, it is in my view not 
appropriate that it be decided on the weight of numbers. 
The question is whether there is sufficient need in the 
industry for the application to be granted. It is clear that 
there are some operations which, on the face of it, could 
be operating contrary to Award provisions because they 
work on a cycle arrangement. It is also important that 
the Award which covers the majority of workers in the 
industry has been amended for some time and there 
have been no difficulties brought to the attention of the 
Commission from the operation of the clause. Further, 
it seems to me that the amendments that the parties 
agreed in their own discussions should give some 
comfort to the Unions concerning the difficulties that 
they perceive. They will have to be advised prior to the 
implementation of a cycle arrangement and be told of 
the nature of the cycle. At that time it is quite obvious 
that they will be able to make a judgment whether 
additional conditions of employment are necessary to 
cover excess travelling time or the costs of travel and in 
that way they are therefore not prejudiced. Similarly, 
there is a mechanism by which approval must be 
obtained from them for the working of what might be 
described as an abnormal cycle. Therefore there seems 
to be adequate protection in the clause already to cover 
the objections made by the Unions. There is no need to 
make any special Orders concerning existing 
operations which may be operating using cycle 
working. Although it is obvious that the provision of 
subclause (4)(a) on prior notification will not have 
effect, any employee who works a cycle of the nature 
described in subclause (4)(a) of the clause, will, to meet 
its intent need to have discussions with the Unions 
party to the award within three months. Provision has 
been made accordingly in subclause (4)(c). 

I intend to allow the application and the Awards in 
question will be amended by the insertion of a clause to 
be styled Special Provisions for Cycle Working. The 
provisions of the clause will be those described in the 
amended schedule filed in the Commission on the date 
of hearing. 

Appearances: Mr R.H. Gifford on behalf of the 
Applicant. 

Mr M.R. Hemery and with him Ms B. Love on behalf 
of the Respondents. 

69 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. 513 of 1989. 

ENGINEERS (GOLD MINING) 
AWARD No. 26 of 1947. 

COMMISSIONER J.F. GREG OR. 
• 30th day of August 1989. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the 
Applicant and Mr M.R. Hemery and with him Ms B.J. 
Love on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Engineers (Gold Mining) Award No. 26 
of 1947 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 27. Maternity Leave the following — 
28. Special Provisions for Cycle Working. 

2. Clause 28.—Maternity Leave: After this clause add 
the following new clause — 

28.—Special Provisions for Cycle Working. 
Notwithstanding provisions contained elsewhere 

in this Award — 
(1) Work may be carried out over consecutively 

recurring cycles, each consisting of a specified 
number of consecutive working days followed 
by a specified number of consecutive non- 
working days. 

(2) (a) The total ordinary hours of work 
during a cycle shall exceed 40 hours 
multiplied by the number of working 
and non-working weeks in the cycle. 

(b) Overtime rates shall be paid for any 
time in excess of eight hours per day or 
in excess of the total ordinary hours 
prescribed in paragraph (2)(a) of this 
clause. 

(3) Wages may be paid according to a weekly 
average of ordinary hours worked even 
though more or less than 40 ordinary hours 
may be worked in any particular week of the 
work cycle. 

(4) (a) Prior to the implementation of a cycle, 
in accordance with this clause, the 
employer shall notify the Union of the 
nature of the cycle to apply. 

(b) In the case where an even time two 
week cycle or a cycle incorporating 
more than six consecutive working 
weeks is intended to be applied, 
approval to the working of such cycle 
shall first be obtained from the 
Union. 

(c) If at 30 August 1989 any employer is 
working a cycle of the nature described 
in (1) hereof it shall comply with the 
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provisions of paragraphs (a) and (b) of 
this subclause within a period of three 
months. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation 

and 
Electrical Trades Union of Workers of 
Australia (Western Australian Branch). 

No. 514 of 1989. 
ELECTRICAL TRADES (GOLDMINING) 

AWARD No. 57 of 1968. 
COMMISSIONER I.E. GREGOR. 

30th day of August 1989. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the 
Applicant and Mr M.R. Hemery and with him Ms B.J. 
Love on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Electrical Trades (Goldmining) Award 
No. 57 of 1968 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the date hereof. 

(Sgd.) I.E. GREGOR. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2— Arrangement: Delete the number and 

title 25. Preference and insert in lieu — 
25. Special Provisions for Cycle Working. 

2. Clause 25.—Preference: Delete this clause and insert 
in lieu the following new clause— 

25.—Special Provisions for Cycle Working. 
Notwithstanding provisions contained elsewhere 

in this Award — 
(1) Work may be carried out over consecutively 

recurring cycles, each consisting of a specified 
number of consecutive working days followed 
by a specified number of consecutive non- 
working days. 

(2) (a) The total ordinary hours of work 
during a cycle shall exceed 40 hours 
multiplied by the number of working 
and non-working weeks in the cycle, 

(b) Overtime rates shall be paid for any 
time in excess of eight hours per day or 
in excess of the total ordinary hours 
prescribed in paragraph (2)(a) of this 
clause. 

(3) Wages may be paid according to a weekly 
average of ordinary hours worked even 
though more or less than 40 ordinary hours 
may be worked in any particular week of the 
work cycle. 

(4) (a) Prior to the implementation of a cycle, 
in accordance with this clause, the 
employer shall notify the Union of the 
nature of the cycle to apply. 

(b) In the case where an even time two 
week cycle or a cycle incorporating 
more than six consecutive working 
weeks is intended to be applied, 
approval to the working of such cycle 
shall first be obtained from the 
Union. 

(c) If at 30 August 1989 any employer is 
working a cycle of the nature described 
in (1) hereof it shall comply with the 
provisions of paragraphs (a) and (b) of 
this subclause within a period of three 
months. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation 

and 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. 515 of 1989. 
ENGINE DRIVERS' (GOLD MINING) 

CONSOLIDATED AWARD No. 37 of 1947. 
COMMISSIONER I.E. GREGOR. 

30th day of August 1989. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the 
Applicant and Mr M.R. Elemery and with him Ms B.J. 
Love on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

Thai the Engine Drivers' (Gold Mining) 
Consolidated Award 1979, No. 37 of 1947 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and 

title 25. Preference and insert in lieu — 
25. Special Provisions for Cycle Working. 

2. Clause 25.—Preference: Delete this clause and insert 
in lieu the following new clause— 

25.—Special Provisions for Cycle Working. 
Notwithstanding provisions contained elsewhere 

in this Award — 
(1) Work may be carried out over consecutively 

recurring cycles, each consisting of a specified 
number of consecutive working days followed 
by a specified number of consecutive non- 
working days. 

(2) (a) The total ordinary hours of work 
during a cycle shall exceed 40 hours 
multiplied by the number of working 
and non-working weeks in the cycle, 

(b) Overtime rates shall be paid for any 
time in excess of eight hours per day or 
in excess of the total ordinary hours 
prescribed in paragraph (2)(a) of this 
clause. 



(3) Wages may be paid according to a weekly 
average of ordinary hours worked even 
though more or less than 40 ordinary hours 
may be worked in any particular week of the 
work cycle, 

(4) (a) Prior to the implementation of a cycle, 
in accordance with this clause, the 
employer shall notify the Union of the 
nature of the cycle to apply. 

(b) In the case where an even time two 
week cycle or a cycle incorporating 
more than six consecutive working 
weeks is intended to be applied, 
approval to the working of such cycle 
shall first be obtained from the 
Union. 

(c) If at 30 August 1989 any employer is 
working a cycle of the nature described 
in (1) hereof it shall comply with the 
provisions of paragraphs (a) and (b) of 
this subclause within a period of three 
months. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation 

and 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and the Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, 

Union of Workers. 
No. 516 of 1989. 

BUILDING TRADES (GOLD MINING INDUSTRY) 
AWARD Nos. 29 and 32 of 1965 and 4 of 1966. 

COMMISSIQNHR J.F. GREGOR. 
30th day of August 1989. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the 
Applicant and Mr M.R. Hemery and with him Ms B.J. 
Love on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Building Trades (Gold Mining Industry) 
Award Nos. 29 and 32 of 1965 and 4 of 1966 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

(Sgd.) J.F. GREGOR 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and 

title 8. Preference and insert in lieu — 
8. Special Provisions for Cycle Working. 

2. Clause 8—Preference: Delete this clause and insert 
in lieu the following new clause— 

8—Special Provisions for Cycle Working. 
Notwithstanding provisions contained elsewhere 

in this Award — 
(1) Work may be carried out over consecutively 

recurring cycles, each consisting of a specified' 

number of consecutive working days followed 
by a specified number of consecutive non- 
working days. 

(2) (a) The total ordinary hours of work 
during a cycle shall exceed 40 hours 
multiplied by the number of working 
and non-working weeks in the cycle. 

(b) Overtime rates shall be paid for any 
time in excess of eight hours per day or 
in excess of the total ordinary hours 
prescribed in paragraph (2)(a) of this 
clause. 

(3) Wages may be paid according to a weekly 
average of ordinary hours worked even 
though more or less than 40 ordinary hours 
may be worked in any particular week of the 
work cycle. 

(4) (a) Prior to the implementation of a cycle, 
in accordance with this clause, the 
employer shall notify the Union of the 
nature of the cycle to apply. 

(b) In the case where an even time two 
week cycle or a cycle incorporating 
more than six consecutive working 
weeks is intended to be applied, 
approval to the working of such cycle 
shall first be obtained from the 
Union. 

(c) If at 30 August 1989 any employer is 
working a cycle of the nature described 
in (1) hereof it shall comply with the 
provisions of paragraphs (a) and (b) of 
this subclause within a period of three 
months. 

FIRE BRIGADE EMPLOYEES' 
AWARD No. 26 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Fire Brigades Board 

and 
West Australian Fire Brigade Employees 

Industrial Union of Workers. 
No. 1281 of 1987(R). 

COMMISSIONER G.J. MARTIN. 
19th day of September 1989. 

Order. 
HAVING heard Mr R. Horstman on behalf of the 
Applicant, and Mr C. Evans on behalf of the 
Respondent and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders — 

That the Fire Brigade Employees' Consolidated 
Award 1975 No. 26 of 1971 as varied be further 
varied in accordance with the following Schedule 
and that such variation shall have effect on and 
from the 19th day of September 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Insert after the 

numerals and words 24. Long Service Leave of this 
clause the following numerals and words — 

(a) 25. Maternity Leave. 
26. Compassionate Leave. 
27. Trade Union Training Leave. 
28. Leave to Attend Union Business. 

(b) Renumber the following clauses — 
25. Adoption of Provisions from Part I 
26. Hours. 
27. Overtime, 
as 
29. Adoption of Provisions from Part I. 
30. Hours. 
31. Overtime. 

2. Clause 5.—Rates of Pay: Delete this clause and 
insert in lieu — 

5.—Rates of Pay. 
(1) It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or over award except when 
consistent with the State Wage Principles. 

(2) The total weekly wage for the hours of work 
as defined in Clause 8.—Hours of Duty and Clause 
30.—Hours of this Award, payable to employees 
covered by this award shall be as follows: 

$ 
Trainee Firefighter 427.23 
C Grade Level 1 Firefighter 471.75 
C Grade Level 2 Firefighter 492.18 
C Grade Level 3 Firefighter 516.32 
C Grade Level 4 Firefighter 549.17 
B Grade Firefighter 565.25 
A Grade Firefighter 581.10 
Senior Firefighter 602.22 
Leading Firefighter 649.93 

(3) Firefighters shall be eligible for promotion 
to a higher class, subject to certification by the 
Chief Officer as competent and recommended for 
promotion, and subject to the foregoing: 

(a) Upon graduation, a Trainee Firefighter 
shall be promoted to "C" Grade Level 1 
Firefighter. 

(b) "C" Grade Level 1 and Level 2 Firefighters 
shall progress to "C" Grade Level 2 and 3 
respectively after one year's satisfactory 
service in "C" Grade Level 1 and Level 2 
respectively and passing of the grade 
examination. 

(c) "C" Grade Level 3 Firefighters shall 
progress to "C" Grade Level 4 after one 
year's satisfactory service in "C" Grade 
Level 3. 

(d) "C" Grade Level 4 Firefighters shall 
progress to "B" Grade Firefighter after one 
year's satisfactory service in "C" Grade 
Level 4. 

(e) "B" Grade Firefighters shall progress to "A" 
Grade Firefighter after three years' 
satisfactory service as a "B" Grade 
Firefighter. 

(f) "A" Grade Firefighter shall progress to a 
Senior Firefighter after seven years' 
satisfactory service as an "A" Grade 
Firefighter. 

(g) The Western Australian Fire Brigade Board 
may appoint any Firefighter to the rank of 
Leading Firefighter who has served not less 
than three years as an "A" Grade Firefighter 
and who has passed the qualifying course 
determined by the Board. 

3.—Clause 6.—Industry Allowance: Delete this 
clause and insert in lieu — 

6.—Industry Allowance. 
In addition to the rates of wages prescribed in 

Clause 5.—Rates of Pay of this award, employees 
shall be paid an industry allowance of $11.33 per 
week. 

4. Clause 16.—Sick Leave: Delete this clause and 
insert in lieu — 

16.—Sick Leave. 
(1) (a) An employee shall be entitled to 

payment for non attendance on the ground of 
personal ill health or injury for seven hours pay for 
each completed month of service. 

(b) Payment hereunder may be adjusted at the 
end of each calendar year, or at the time the 
employee leaves the service of the employer in the 
event of the employee being entitled by service 
subsequent to the sickness of a greater allowance 
than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement 
prescribed in paragraph (a) of subclause (1) of this 
clause, shall be allowed to accumulate and may be 
availed of in the next or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as 
soon as reasonably practicable advise the 
employer of his inability to attend for work, the 
nature of his illness or injury and the estimated 
duration of the absence. Provided that such advice 
other than in extraordinary circumstances shall be 
given to the employer within 24 hours of the 
commencement of the absence. 

(4) No employee shall be entitled to the benefit 
of this clause unless he produces proof to the 
satisfaction of the employer or his representative of 
sickness provided the employer shall not be 
entitled to a medical certificate for absences of less 
than three consecutive working shifts unless the 
total of such absences exceeds five full or part shifts 
in any one accruing year. Consecutive shifts shall 
also include the shifts immediately prior to and the 
shifts immediately following the four days off. 

(5) (a) Subject to the provisions of this 
subclause, the provisions of this clause also apply 
to an employee who suffers personal ill health or 
injury during the time when he is absent on annual 
leave and an employee may apply for and the 
employer shall grant paid sick leave in place of 
paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only 
if the employee was confined to his place of 
residence or a hospital as a result of his personal ill 
health or injury for a period of seven consecutive 
days or more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the employee of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 



(c) Replacement of paid annual leave by paid 
sick leave shall not exceed the period of paid sick 
leave to which the employee was entitled at the time 
he proceeded on annual leave and shall not be 
made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by 
the employer in accordance with paragraphs (a), 
(b) and (c) of this subclause, that portion of the 
annual leave equivalent to the paid sick leave is 
hereby replaced by the paid sick leave and the 
replaced annual leave may be taken at another 
time mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave, or if 
termination occurs before then, be paid for in 
accordance with the provisions of subclause (3) of 
Clause 20.—Annual Leave of this Award. 

(e) Payment for replaced annual leave shall be 
at the rate of wage applicable at the time the leave is 
subsequently taken, as provided in subclause (4) of 
Clause 20.—Annual Leave of this award. 

(6) The provision of this clause with respect to 
payment does not apply to employees who are 
entitled to payment under the Workers' 
Compensation and Assistance Act. or to 
employees whose injury or illness is the result of 
the employee's own neglect or misconduct, or 
where the employee does not notify the employer of 
his sickness in accordance with subclause (3) of 
this clause. 

5. Clause 24.—Long Service Leave: Delete this 
clause and insert in lieu — 

24.—Long Service Leave. 
(1) Every employee shall be credited with a 

period of 13 weeks' long service leave for and on the 
completion of each of the consecutive periods of 
continuous service as follows — for the first 10 
years, and thereafter for each period of seven 
years. 

(a) Long Service Leave shall be granted solely 
for recuperative purposes. 

(b) No employee shall undertake during long 
service leave, without the consent of the 
Board, any form of employment for hire or 
reward. Any contravention of this condition 
shall render the employee liable to 
dismissal. 

(2) Continuous Service: For the purposes of this 
section, continuous service shall be deemed to 
include — 

(a) Absence on annual leave or public 
holidays. 

(b) Absence on paid sick leave. 
(c) Absence on approved sick leave without pay 

except that portion of continuous absence 
which exceeds three months. 

(d) Absence on workers' compensation leave 
except that portion of a conti nuous absence 
which exceeds six months. 

(e) Absence on approved leave without pay, 
other than sick leave without pay, not 
exceeding an aggregate of two weeks in any 
qualifying period. 

(f) Absence on approved military service 
leave. 

(3) Continuous service shall be deemed not to 
include — 

(a) Absence on long service leave which 
accrues prior to 11 May 1979. 

(b) Service prior to 11 May 1979 where the 
employee was less than 18 years of age. 

(4) Granting of Leave. 

(a) The day on which an employee shall 
commence their long service leave shall be 
solely at the convenience of the Board 
provided that the Board shall, as far as 
possible and having regard to the relief 
available and other factors, grant such leave 
in the order of priority of length of 
continuous service. 

(b) Wherever possible, not less than one 
month's notice shall be given to an 
employee of the date on which their long 
service leave shall commence. 

(5) Aims of Allocating Leave Periods. 
(a) To allocate long service leave to staff in 

order of due date priority and within 
reasonable close proximity to the date of 
entitlement. 

(b) To ensure that, as far as is practicable, the 
seasonal quarterly periods during which 
long service leave is taken are equally 
distributed. 

(c) To advise staff of long service leave 
allocations as early as possible to enable 
staff to preplan and make early bookings. 

(d) To permit staff to exchange leave periods 
within reasonable practicable limits. 

(6) Rostering Procedure: In order to allow 91 
days' long service leave to all staff, the following 
starting and finishing dates will apply when the 
employer and the employee agree to alternative 
dates. 

First Quarter : 91 days (13 weeks) 
2 July — 30 September 
inclusive 

Second Quarter : 91 days (13 weeks) 
1 October — 30 December 
inclusive 

Third Quarter : 91 days (13 weeks) 
1 January — 1 April 
inclusive 

Leap Year : 91 days (13 weeks) 
1 January — 31 March 
inclusive 

Fourth Quarter : 91 days (13 weeks) 
2 April — 1 July 
inclusive 

(7) Provisional Long Service Leave Rosters: A 
provisional roster will be published by 31 
December each year showing provisional alloca- 
tions for both officers and firefighters for the year 
commencing 1 July, 18 months later. 

(8) Final Long Service Leave Rosters: The final 
long service leave roster showing final approved 
allocations will be published by 1 May each year 
for the following 12 months commencing 1 July, 
two months later. 

(9) Exchanges of Long Service Leave. 

(a) Exchanges of long service leave periods 
between staff listed on the provisional 
rosters will be permitted subject to the 
following conditions. 

(i) Long Service Leave is not to 
commence earlier than six months 
before due date. 

(ii) Applications for exchanges of long 
service leave periods must be in 
writing to the Chief Officer. 
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(b) No changes to a provisional roster will be 
accepted later than 31 March, approxi- 
mately 15 months after the publication of 
the provisional roster. That is to say — 

(i) Exchanges within the same provi- 
sional roster are open for 
approximately 15 months from 
publication. 

(ii) Exchanges between two successive 
provisional rosters are open for 
approximately three months from 
publication of the second provi- 
sional roster. 

(10) Roster Allocations Due to Promotion. 
(a) Firefighters promoted to Station Officer 

rank will be required to change long service 
leave rosters. This will have the effect of 
cancelling any leave period allocated under 
the Firefighters Roster. 

(b) Where a long service leave period has been 
allocated under the Firefighters Roster, the 
newly appointed officer will be listed in due 
date priority on the earliest available roster. 
Consideration, however, will be given to 
written applications to retain a long service 
leave period allocated under the Fire- 
fighters Roster prior to promotion should 
satisfactory proof of prior arrangements or 
bookings be furnished. 

(11) Public Holidays: Any public holidays 
occurring during the period in which an employee 
is on long service leave shall be calculated as 
portion of the long service leave, and extra days in 
lieu thereof shall not be granted. 

(12) Sickness or Accident. 
(a) Where an employee, through personal ill 

health, is confined to their place of 
residence or a hospital for a continuous 
period of 14 days or more during any period 
of long service leave taken after 10 May 1979 
and the confinement is certified by a 
medical practitioner, such period shall be 
considered sick leave and deducted from 
any such sick leave credits as are available 
to the employee, and any amount of time so 
deducted shall be given as additional long 
service leave at a time convenient to the 
Chief Officer. 

(b) Where an employee is sick or disabled 
through an accident on the day he/she 
should have resumed duty after long service 
leave, he/she shall, subject to the production 
of a medical certificate, be treated as absent 
on sick leave as from such date. 

(13) Accumulation of Leave. 
(a) Employees over the age of 55 years may, by 

written application to the Executive 
Chairman, apply for permission to 
accumulate two periods of long service 
leave. 

(b) Such applications shall be submitted as 
early as possible and shall not be 
considered unless reasonable notice is 
given. 

(14) Payment for Leave Credited as Due. 
(a) An employee may, on commencing long 

service leave, be paid his/her salary or wages 
in advance, at his/her permanent classified 
rate of pay, for a period equivalent to the 
leave taken. 

(b) An employee who retires at the age of 60, or 
at any time thereafter up to the age of 65, or 

who retires on account of incapacity due to 
old age, or through ill health, or the result of 
an accident, shall be paid for long service 
leave credited. 

(c) An employee who resigns other than to 
escape dismissal, shall be paid for any long 
service leave credited as due. 

(d) An employee who is dismissed, or who 
resigns in order to escape dismissal, shall be 
entitled to payment for any long service 
leave credited prior to the date of the offence 
for which he/she was dismissed or resigned 
in order to escape dismissal. 

(15) Pro Rata Leave on Retirement. 
(a) Where an employee retires or is retired 

under the circumstances mentioned in this 
clause, and has served continuously for at 
least 12 months next before such retirement, 
such employee shall be paid (in addition to 
any complete periods of long service leave 
credited as due) for pro rata long service 
leave to the date of retirement. 

(b) Provided that, where the employee has any 
complete period of long service leave 
credited as due to them, the employee shall, 
if required so to do by the Board, take such 
complete period of long service leave before 
the employee reaches the date due for 
retirement, and thereafter such employee 
shall be entitled under this regulation to 
payment only of pro rata long service leave 
equivalent in respect to that service in 
relation to which the employee has not been 
credited with a complete period of long 
service leave. 

(c) Subject to the provisions of this clause, any 
employee who is retired for any reason other 
than misconduct or unsatisfactory service 
shall be paid for long service leave pro rata to 
the date of retirement. 

(16) Payment on Death of an Employee. 
(a) Where a deceased employee does not leave a 

dependant or dependants, payment for long 
service leave as credited due shall be made 
to the deceased employee's estate. 

(b) Where a deceased employee does leave a 
dependant or dependants, payment for long 
service leave as credited due shall be made 
to the dependant or dependants. 

(c) In addition, where a deceased employee 
does leave a dependant or dependants, and 
the employee had served continuously for at 
least 12 months next before his/her death, 
payment for pro rata long service leave to the 
date of death shall be made to the 
dependant or dependants. 

(d) For the purpose of the Fire Brigades Act 
Regulations, a dependant shall mean the 
deceased employee's spouse or children, 
mother, father, invalid sister or brother who 
were dependent upon the employee. 

(e) Where there are two or more dependants as 
aforesaid, the Board may distribute the 
payment for long service leave in such 
manner as it thinks fit. 

(17) Board's Superannuation Contributions: 
Notwithstanding anything contained in the Fire 
Brigades (Superannution Fund) Regulations 1977, 
as in force from time to time, the Board shall not be 
liable to contribute for superannuation benefits in 
respect of long service leave lump sum payments 
made on the death, resignation, retirement or 
dismissal of an employee. 



(18) Deductions Through Pay Sheets: Where 
payment for long service leave is made in a lump 
sum covering a specific period, the usual weekly 
deductions from the employee's salary or wages 
(such as for superannuation, assurance, taxation, 
etc) shall be deducted therefrom in a lump sum to 
cover a similar period. 

6. Insert after Clause 24— Long Service Leave new 
Clauses 25—Maternity Leave, 26.—Compassionate 
Leave, 27.—Trade Union Training Leave and 28.— 
Leave to Attend Union Business in the following 

25.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer immed- 
iately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity Leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave. 

(a) Subject to subclauses (3) and (6) of this 
clause, the period of maternity leave shall be 
for an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be -taken im- 
mediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken immediately 
following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave, stating the period of 
leave to be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give the 
stipulated period of notice in accordance 
with paragraph (c) of this subclause if such 
failure is occasioned by the confinement 
occurring earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards con- 
nected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as mater- 
nity leave for the purposes of subclauses (7), (8), (9) 
and (10) of this clause. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of an employee then 
on maternity leave terminates other than by 
the birth of a living child, it shall be the right 
of the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living 
child then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work: 
or 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her 
pregnancy, she may take such paid sick 
leave as to which she is then entitled and 
such further unpaid leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special 
maternity leave and maternity leave shall 
not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) of this clause, maternity leave shall 
include special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled 
to the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (3), to the 
position she held immediately before such 
transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
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performing, she shall be entitled to a 
position as nearly comparable in status and 
salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) of this clause does not exceed 52 weeks: 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take any 
annual leave or long service leave or any 
part thereof to which she is then entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during her absence on 
maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given in 
accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the ground 
of her pregnancy or of her absence on 
maternity leave, but otherwise the rights of 
an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (3), to the 
position which she held immediately before 
such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is 
qualified and the duties of which she is 
capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

26.—Compassionate Leave. 
(1) An employee, other than a casual employee, 

shall on the death within Australia of a wife, 
husband, father, mother, father-in-law, mother-in- 
law, brother, sister, child or step-child, be entitled, 
on notice, to leave up to and including the day of 
the funeral of such relation and such leave shall be 
without deduction of pay for a period not 
exceeding the number of hours worked by the 
employee in two ordinary working days. Proof of 
such death shall be furnished by the employee to 
the satisfaction of his employer. 

(2) Payment in respect of compassionate leave is 
to be made only where the employee otherwise 
would have been on duty and shall not be granted 
in any case where the employee concerned would 
have been off duty in accordance with the relevant 

roster, or on long service leave, annual leave, sick 
leave, employees' compensation, leave without pay 
or on a public holiday. 

(3) For the purpose of this clause, the words 
"wife" and "husband" shall include a person who 
lives with the employee as a de facto wife or 
husband. 

(4) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for compassionate leave. 

27.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 
(a) The employer shall grant paid leave of 

absence to employees who are nominated 
by their union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to timem approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence 
in excess of five days and up to 10 days may be 
granted in any one calendar year provided that the 
total leave being granted in that year and in the 
subsequent year does not exceed 10 days. 

(3) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
40 hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
employees attending a course shall be deemed to 
have worked the shifts they would have worked 
had leave not been taken to attend the course. 

(5) The granting of leave pursuant to the 
provisions of subclause (1) of this clause is subject 
to the operation of the organisation not being 
unduly affected and to the convenience of the 
employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the authority 
which is conducting the course. 

(7) A qualifying period of 12 months in 
Government employment shall be served before 
an employee is eligible to attend courses or 
seminars of more than a half day duration. An 
employer may, where special circumstances exist, 
approve an application to attend a course or 
seminar where an employee has less than 12 
months Government service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's 
attendance at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in 
normal working hours immediately before or after 
the course. 

28—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave 

during ordinary working hours to an employee. 
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(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who, as a union nominated representative 
of the employees is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who, as a union nominated representative 
of the employees is required to attend joint 
union/management consultative commit- 
tees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved, 

(1) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to enable 
the union business to be conducted or 
evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in 
normal working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangement relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid 
leave to attend union business other than as 
prescribed by this clause. 

(c) The provisions of this clause shall not apply 
to special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the the employer. 

FIRE BRIGADE OFFICERS' 
CONSOLIDATED AWARD No. 489 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Fire Brigades Board 

and 
West Australian Fire Brigade Employees 

Industrial Union of Workers. 
No. 1282 of 1987(R). 

COMMISSIONER G.J. MARTIN. 
19th day of September 1989. 

HAYING heard Mr R. Horstman on behalf of the 
Applicant, and Mr C. Evans on behalf of the 
Respondent and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 ofl989ofthe 
8th day of September 1989 have been complied with, 
hereby orders — 

That the Fire Brigade Officers' Consolidated 
Award 1975 No. 489 of 1972 as varied be further 
varied in accordance with the following Schedule 
and that such variance shall have effect on and 
from the 19th day of September 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.l Commissioner. 

Schedule. 

1.—Title. 
This award shall be known as the "Fire Brigade 

Officers' Consolidated Award 1975" as varied and 
further consolidated. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 

Part I — Shift Officers. 
5. Wages. 
6. Hours. 
6A. Outside Duties. 
7. On-Call Allowance. 
8. Travelling and Relieving Allowance. 
9. Relieving. 
10. Transfers. 
11. District Allowance. 
12. Quarters. 
13. Annual Leave. 
14. Overtime. 
15. Sick Leave. 
16. Long Service Leave. 
17. Maternity Leave. 
18. Compassionate Leave. 
19. Trade Union Training Leave. 
20. Leave to Attend Union Business. 
21. Accident Pay. 
22. Meal Break. 
23. Cleaning After Fires. 
24. Interpretations. 
25. Engagement. 
26. Payment of Wages. 
27. Deduction of Union Subscriptions. 
28. Board of Reference. 
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Part II — Officers on Day Duties. 
29. Adoption of Provisions from Part I. 
30. Hours. 
31. Overtime. 
32. Annual Leave. 

Appendix 1 — Explanatory Notes. 

3.—Scope. 
This award shall apply to officers classified in Parts I 

and II of this award, employed by the Western 
Australian Fire Brigades Board. 

4.—Term. 
The term of this award shall be for a period 

commencing on the date hereof and terminating on 13 
September 1974 (the Award was issued on the 26th 
day of May 1972). 

Part I — Shift Officers. 

5.—Wages. 
(1) It is a term of this award that the Union 

undertakes, for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any extra 
claims, award or over award except when consistent 
with the State Wage Principles. 

(2) The total weekly wage for the ordinary hours of 
work as defined in Clause 6.—Hours and Clause 30.— 
Hours of this Award, payable to employees covered by 
this award shall be as follows: 

$ 
(a) Station Officers: 

First year of service 672.21 
Second year of service 701.42 
Third year of service or thereafter 731.71 

(b) District Officers 780.78 
(c) Superintendents 867.85 

(3) In addition to the rates prescribed in this 
clause: 

(a) Station Officers at Albany, Bunbury, 
Geraldton, Kalgoorlie/Boulder and Northam 
shall be paid an allowance of $10.00 per 
week. 

(b) The District Officers at Kalgoorlie shall be 
paid an allowance of $14.90 per week. 

(c) Officers shall be paid an Industry Allowance 
of $11.33 per week. 

(4) Notwithstanding the provisions of subclause (3) 
of this clause, an officer shall not by reason only of the 
allowance therein prescribed, be deemed to be senior to 
an officer of similar rank for the purpose of promotion 
to a position of higher classification. 

(5) Those Station Officers designated by the Chief 
Officer to undertake additional responsibility as a 
result of the regional concept will be paid an allowance 
of $20.00 per week in addition to the wage described for 
a Station Officer in this clause. The allowance will be 
reviewed by the parties as part of the continuing 
structural efficiency process. 

6.—Hours. 
(1) (a) The ordinary hours of work shall be 42 per 

week to be worked in a system of shifts comprising two 
■consecutive day shifts, two consecutive night shifts 
followed by four days off. 

(b) The shifts shall be worked by four platoons 
known as the "A", "B", "C" and "D" platoons. 

(c) The ordinary daily hours of work shall be 10 on 
day shift and 14 on night shift. 

(d) The ordinary rostered hours of work prescribed 
in paragraph (a) of this subclause shall be paid in 
accordance with Appendix 1 — Explanatory Notes of 
this Award. 

(e) Notwithstanding anything contained therein, an 
officer may, for the efficient working of the service be 
required to change from one platoon to another, 
provided that where the officer works in excess of 42 
hours during the week in which the change occurs he 
shall be paid at overtime rates for all such excess 
time. 

(2) Where an officer at a country fire station is 
required to work, on a Saturday or Sunday because of 
the absence of a rostered fireman, such time necessarily 
worked shall be in addition to his ordinary hours of 
duty, and paid for as overtime. 

(3) (a) Officers at country fire stations shall attend 
calls when off duty, but available. 

(b) Other Officers, when off duty but available, may 
be recalled to attend either a fire call or other duty. 

(c) An officer when off duty attending a fire call or 
other duty under this paragraph shall be paid a 
minimum of three hours at overtime rates. 

(d) An officer held back after his normal time of 
ceasing duty, in order to maintain minimum staffing 
requirements, shall be paid a minimum of one hour at 
overtime rates. 

(4) Shift officers may be transferred or appointed to 
day staff duties in which case such officer shall be paid 
in accordance with the provisions of Part II — Officers 
on Day Staff Duties of this Award. 

(5) Country Station Officers, or officers relieving this 
position, shall work 42 hours per week as shall be 
mutually agreed upon between the parties to this 
award. 

6A.—Outside Duties. 
Other than firefighting duties, an officer covered by 

this award shall not be required to perform duties 
outside of the Station when the ambient temperature 
has reached 38 degrees Celsius. During the period that 
the temperature reached or exceeds that level, 
firefighters may only be required to carry out internal 
station duties and to respond to fire calls. 

Officers covered by this award shall not be required 
to perform outside duties other than attending fire calls 
in periods of rain. 

7.—On-Call Allowance. 
(1) (a) An Officer who is authorised by the Chief 

Officer or by a duly authorised Senior Officer, to be on 
call during periods off duty, shall be paid an allowance 
in accordance with the provisions of subclause (a) of 
Clause 7.—On-Call Allowance of the Public Service 
Overtime Award 1978. 

(b) Provided that payment in accordance with this 
clause shall not be made with respect to any period for 
which payment is made in accordance with the 
provisions of Clause 14.—Overtime of this award 
when the officer is recalled to work. 

(2) For the purpose of this clause "on call" shall 
mean an instruction to an officer to remain at the 
officer's place of residence or otherwise to be available 
for immediate contact in case of an emergency call-out 
requiring the performance of duties either at that 
residence or away from such place of residence. 

(3) Where an officer rostered for "on call" duty is 
recalled for duty during the period for which they are on 
call, then they shall receive payment for hours worked 
in accordance with Clause 14.—Overtime of this 
award. 
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(4) Time spent in travelling to and from the place of 
duty, where the officer rostered on call is actually 
recalled to duty, shall be included with actual duty 
performed for the purpose of overtime payment. 

(5) The payment of the on call allowances provided 
for by this clause will be administered in accordance 
with the relevant circular of the Chief Officer of the Fire 
Brigades Board. 

8.—Travelling and Relieving Allowance. 
Officers covered by this award shall be paid the 

allowances as prescribed from time to time in Schedule 
A of the Public Service Miscellaneous Allowances 
Award No. 14 of 1982 under the terms and conditions 
prescribed from time to time in Clause 5.—Travelling 
Allowance and Clause 9.—Relieving Allowance of that 
award. 

9.—Relieving. 
All officers in charge of fire stations where only one 

officer is for the time being stationed shall be relieved by 
an officer for annual leave, long service leave, and sick 
leave if extended beyond 14 days. 

10.—Transfers. 
(1) When transferring from one station to another, 

an officer shall be granted first class rail fares and/or 
sleepers if applicable, or bus fares (where rail travel is 
not available) for himself and his wife and children 
under the age of 16 years and any dependent student 
children, irrespective of his mode of transport. Provided 
that the employer shall not be liable for and shall be 
indemnified against any claim for accidents in the case 
of a cash payment and the travel being by private 
transport. 

Provided further that when transferring from one 
station to another in the metropolitan area, officers who 
are not required by the employer to change their place 
of residence shall not be entitled to any allowance 
under this clause unless approved by the employer. 

(2) The actual reasonable cost of conveying furniture 
and effects of such an officer and his family whilst in 
transit within the meaning of subclauses (1) and (3) of 
this clause including insurance of such furniture and 
effects, shall be borne by the employer. Provided that 
only necessary household furniture and effects shall be 
transported and no reimbursement shall be made in 
respect to animals, poultry, timber, boats, engines or 
fuel, and other things of a like nature. An officer's 
vehicle shall not be transported unless approved by the 
employer. 

(3) Subclauses (1) and (2) of this clause shall have 
equal application where applicable to an officer 
instructed to transfer from his private residence from 
one of the employer's quarters to another place of 
residence provided that transfer expenses under this 
clause shall not apply to workers on resignation or 
dismissal. 

(4) Any officer who has served in a district for a 
period of three years, may apply for a transfer and the 
employer shall give consideration to such, within 12 
months. 

11.—District Allowance. 
An Officer employed in a District to which the Public 

Service Allowance (District) Agreement No. 5 of 1973 
applies shall be entitled to the allowance for such 
district under the same conditions therein prescribed. 

12.—Quarters. 
Country Officers who are provided with quarters by 

the employer shall pay a weekly rental in respect thereto 
of an amount as agreed upon between the Union and 
the employer. Such amount shall be deducted weekly 
from the salary of the officer concerned. 

13.—Annual Leave. 
(1) Each officer shall be entitled to 42 days' 

annual leave on full pay for each year of service. 
(2) (a) Notwithstanding the provisions of subclause 

(1) of this clause the leave shall be granted and taken on 
a roster, which may provide a greater or lesser period of 
leave in any one year than is herein provided as may be 
agreed between the Union and the employer. 

(b) The annual leave roster shall incorporate the 
additional leave arising from the accumulation of the 
average of two hours per week above these award pro- 
visions worked in accordance with the roster set out in 
Clause 6.—Hours of this award. The leave periods shall be 
joined together and the leave roster shall provide for 32 
days' [exclusive of the days off provided for in paragraph 
(a) of subclause (1) of Clause 6.—Hours of this award] 
within each 208 day period. 

(3) After one month's continuous service in any year of 
service an officer whose employment terminates for 
reasons other than misconduct shall be entitled to a pro 
rata allowance for annual leave for each completed 
month of service in that year of service. 

(4) Full pay for the purpose of this award means the 
amounts set out in Clause 5.—Wages of this award for the 
respective officer's class or grade. 

14.—Overtime. 
(1) Officers shall be paid for time worked outside the 

ordinary hours prescribed in Clause 6.—Hours of this 
award at the rate of double time. 

(2) (a) Where an Officer has not been notified the day 
previous or earlier that he will be required to work 
overtime, the employer shall ensure that officers who work 
such overtime in excess of two hours shall be provided 
with any of the meals occurring during such overtime or 
be paid an average of $4.80 for such meals as are provided 
by this award. 

Adjustments to the allowance shall be made in 
accordance with movements in the Public Service 
Overtime Award 1978 and shall operate from the same 
date as the variations to that award. 

(b) Notwithstanding anything else contained in this 
clause, an officer required to hold back shall receive the 
following meal allowances:— 

(i) day shift hold back following a night shift. 
(aa) if held back until between 1000 and 1200 

hours — one meal. 
(bb) if held back until after 1300 hours —two 

meals. 
(cc) if held back for a full day is followed by a 

rostered night shift — three meals. 
(ii) night shift hold back following a day shift. 

(aa) if held back until after 2000 hours —one 
meal. 

(bb) if held back for a full night shift followed 
by a rostered day shift — three meals. 

(iii) where a hold back extends beyond one shift, 
each hold back shift or part of a shift shall stand 
alone for the purposes of calculating meal 
allowances. 

(c) Notwithstanding anything else contained in this 
clause, an officer who is called back to duty shall receive 
the following meal allowances:— 

(i) day shift call back during days off duty; if report- 
ing no later than 1200 hours — one meal. 

(ii) day shift call back followed by a rostered night 
shift. 

(aa) if reporting no later than 1200 hours— 
two meals. 

(bb) if reporting after 1200 hours — one 
meal. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

(iii) night shift call back during days off duty. 
(aa) if reporting no later than 2000 hours — 

one meal. 
(iv) night shift call back followed by a rostered day 

shift. 
(aa) if reporting no later than 2000 hours — 

three meals. 
(bb) if reporting after 2000 hours — two 

meals. 
(v) Where a call back extends beyond one shift, 

each call back shift or part of a shift shall stand 
alone for the purposes of calculating meal 
allowances. 

15.—Sick Leave. 
(1) (a) An officer shall be entitled to payment for 

non-attendance on the ground of personal ill health or 
injury for seven hours pay for each completed month of 
service. 

(b) Payment hereunder may be adjusted at the end of 
each calendar year, or at the time the officer leaves the 
service of the employer in the event of the officer being 
entitled by service subsequent to the sickness of a 
greater allowance than that made at the time the 
sickness occurred. 

(2) The unused portion of the entitlement prescribed 
in paragraph (a) of subclause(l) of this clause, shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the officer shall as soon as 
reasonably practicable advise the employer of his 
inability to attend for work, the nature of his illness or 
injury and the estimated duration of the absence. 
Provided that such advice other than in extraordinary 
circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

(4) No officer shall be entitled to the benefits of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of sickness provided the 
employer shall not be entitled to a medical certificate 
for absences of less than three consecutive working 
shifts unless the total of such absences exceeds five full 
or part shifts in any one accruing year. Consecutive 
shifts shall also include the shifts immediately prior to 
and the shifts immediately following the four days 
off. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause also apply to an officer who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and an officer may 
apply for and the employer shall grant paid sick leave in 
place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
officer was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for 
a period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the officer of 
the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the officer was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a),(b) and (c) 
of this subclause, that portion of the annual leave 
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equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the officer or, failing agreement, shall be 
added to the officer's next period of annual leave, or if 
termination occurs before then, be paid for in 
accordance with the provisions of subclause (3) of 
Clause 13.—Annual Leave of this award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken, as provided in subclause (4) of 
Clause 13.—Annual Leave of this award. 

(6) The provision of this clause with respect to 
payment does not apply to officers who are entitled to 
payment under the Workers' Compensation and 
Assistance Act, or to officers whose injury or illness is 
the result of the officer's own neglect or misconduct, or 
where the officer does not notify the employer of his 
sickness in accordance with subclause (3) of this 
clause. 

16.—Long Service Leave. 
(1) Every officer shall be credited with a period of 13 

weeks' long service leave for and on the completion of 
each of the consecutive periods of continuous service as 
follows — for the first 10 years, and thereafter for each 
period of seven years. 

(a) Long Service Leave shall be granted solely for 
recuperative purposes. 

(b) No officer shall undertake during long service 
leave, without the consent of the Board, any 
form of employment for hire or reward. Any 
contravention of this condition shall render 
the officer liable to dismissal. 

(2) Continuous Service: For the purposes of this 
section, continuous service shall be deemed to 
include— 

(a) Absence on annual leave or public holidays. 
(b) Absence on paid sick leave. 
(c) Absence on approved sick leave without pay 

except that portion of continuous absence 
which exceeds three months. 

(d) Absence on workers' compensation leave 
except that portion of a continuous absence 
which exceeds six months. 

(e) Absence on approved leave without pay, other 
than sick leave without pay, not exceeding an 
aggregate of two weeks in any qualifying 
period. 

(f) Absence on approved military service leave. 
(3) Continuous service shall be deemed not to 

include — 
(a) Absence on long service leave which accrues 

prior to 11 May 1979. 
(b) Service prior to 11 May 1979 where the officer 

was less than 18 years of age. 
(4) Granting of Leave. 

(a) The day on which an officer shall commence 
long service leave shall be solely at the 
convenience of the Board provided that the 
Board shall, as far as possible and having 
regard to the relief available and other factors, 
grant such leave in the order of priority of 
length of continuous service. 

(b) Wherever possible, not less than one month's 
notice shall be given to an officer of the date on 
which his long service leave shall 
commence. 

(5) Aims of Allocating Leave Periods. 
(a) To allocate long service leave to officers in 

order of due date priority and within 
reasonable close proximity to the date of 
entitlement. 



(b) To ensure that, as far as is practicable, the 
seasonal quarterly periods during which long 
service leave is taken are equally distributed. 

(c) To advise them of long service leave 
allocations as early as possible to enable them 
to preplan and make early bookings. 

(d) To permit them to exchange leave periods 
within reasonable practicable limits. 

(6) Rostering Procedure: In order to allow 91 days' 
long service leave to all officers, the following starting 
and finishing dates will apply when the employer and 
the officer agree to alternative dates. 

First Quarter : 91 days (13 weeks) 
2 July — 30 September 
inclusive 

Second Quarter : 91 days (13 weeks) 
1 October — 30 December 
inclusive 

Third Quarter : 91 days (13 weeks) 
1 January — 1 April 
inclusive 

Leap Year : 91 days (13 weeks) 
1 January — 31 March 
inclusive 

Fourth Quarter : 91 days (13 weeks) 
2 April — 1 July 
inclusive 

(7) Provisional Long Service Leave Rosters: A 
provisional roster will be published by 31 December 
each year showing provisional allocations for both 
officers and firefighters for the year commencing 1 July, 
18 months later. 

(8) Final Long Service Leave Rosters: The final long 
service leave roster showing final approved allocations 
will be published by 1 May each year for the following 
12 months commencing 1 July, two months later. 

(9) Exchanges of Long Service Leave. 
(a) Exchanges of long service leave periods 

between officers and firefighters listed on the 
provisional rosters will be permitted subject to 
the following conditions. 

(i) Long Service Leave is not to commence 
earlier than six months before due 
date. 

(ii) Applications for exchanges of long 
service leave periods must be in writing 
to the Chief Officer. 

(b) No changes to a provisional roster will be 
accepted later than 31 March, approximately 
15 months after the publication of the 
provisional roster. That is to say — 

(i) Exchanges within the same provi- 
sional roster are open for 
approximately 15 months from 
publication. 

(ii) Exchanges between two successive 
provisional rosters are open for 
approximately three months from 
publication of the second provisional 
roster. 

(10) Roster Allocations Due to Promotion. 
(a) Firefighters promoted to Station Officer rank 

will be required to change long service leave 
rosters. This will have the effect of cancelling 
any leave period allocated under the 
Firefighters Roster. 

(b) Where a long service leave period has been 
allocated under the Firefighters Roster, the 
newly appointed officer will be listed in due 
date priority on the earliest available roster. 
Consideration, however, will be given to 

written applications to retain a long service 
leave period allocated under the Firefighters 
Roster prior to promotion should satisfactory 
proof of prior arrangements or bookings be 
furnished. 

(11) Public Holidays: Any public holidays occurring 
during the period in which an officer is on long service 
leave shall be calculated as portion of the long service 
leave, and extra days in lieu thereof shall not be 
granted. 

(12) Sickness or Accident. 
(a) Where an officer, through personal ill health, 

is confined to his place of residence or a 
hospital for a continuous period of 14 days or 
more during any period of long service leave 
taken after 10 May 1979 and the confinement 
is certified by a medical practitioner, such 
period shall be considered sick leave and 
deducted from any such sick leave credits as 
are available to the officer, and any amount of 
time so deducted shall be given as additional 
long service leave at a time convenient to the 
Chief Officer. 

(b) Where an officer is sick or disabled through an 
accident on the day he should have resumed 
duty after long service leave, he shall, subject 
to the production of a medical certificate, be 
treated as absent on sick leave as from such 
date. 

(13) Accumulation of Leave. 
(a) Officers over the age of 55 years may, by 

written application to the Executive 
Chairman, apply for permission to 
accumulate two periods of long service 
leave. 

(b) Such applications shall be submitted as early 
as possible and shall not be considered unless 
reasonable notice is given. 

(14) Payment for Leave Credited as Due. 
(a) An officer may, on commencing long service 

leave, be paid his salary or wages in advance, 
at his permanent classified rate of pay, for a 
period equivalent to the leave taken. 

(b) An officer who retires at the age of 60, or at any 
time thereafter up to the age of 65, or who 
retires on account of incapacity due to old age, 
or through ill health, or the result of an 
accident, shall be paid for long service leave 
credited. 

(c) An officer who resigns other than to escape 
dismissal, shall be paid for any long service 
leave credited as due. 

(d) An officer who is dismissed, or who resigns in 
order to escape dismissal, shall be entitled to 
payment for any long service leave credited 
prior to the date of the offence for which he 
was dismissed or resigned in order to escape 
dismissal. 

(15) Pro Rata Leave on Retirement. 
(a) Where an officer retires or is retired under the 

circumstances mentioned in this clause, and 
has served continuously for at least 12 months 
next before such retirement, such officer shall 
be paid (in addition to any complete periods of 
long service leave credited as due) for pro rata 
long service leave to the date of retirement. 

(b) Provided that where the officer has any 
complete period of long service leave credited 
as due, the officer shall, if required so to do by 
the Board, take such complete period of long 
service leave before the officer reaches the date 
due for retirement, and thereafter such officer 
shall be entitled under this regulation to 
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payment only of pro rata long service leave 
equivalent in respect to that service in relation 
to which the officer has not been credited with 
a complete period of long service leave. 

(c) Subject to the provisions of this clause, any 
officer who is retired for any reason other than 
misconduct or unsatisfactory service shall be 
paid for long service leave pro rata to the date 
of retirement. 

(16) Payment on Death of an Officer. 
(a) Where a deceased officer does not leave a 

dependant or dependants, payment for long 
service leave as credited due shall be made to 
the deceased officer's estate. 

(b) Where a deceased officer does leave a 
dependant or dependants, payment for long 
service leave as credited due shall be made to 
the dependant or dependants. 

(c) In addition, where a deceased officer does 
leave a dependant or dependants, and the 
officer had served continuously for at least 12 
months next before his death, payment for pro 
rata long service leave to the icn~ of death shall 
be made to the dependant or dependants. 

(d) For the purpose of the Fire Brigades Act 
Regulations, a dependant shall mean the 
deceased officer's spouse or children, mother, 
father, invalid sister or brother who were 
dependent upon the officer. 

(e) Where there are two or more dependants as 
aforesaid, the Board may distribute the 
payment for long service leave in such manner 
as it thinks fit. 

(17) Employer's Superannuation Contributions: 
Notwithstanding anything contained in the Fire 
Brigades (Superannuation Fund) Regulations 1977, as 
in force from time to time, the Board shall not be liable 
to contribute for superannuation benefits in respect of 
long service leave lump sum payments made on the 
death, resignation, retirement or dismissal of an 
officer. 

(18) Deductions Through Pay Sheets: Where 
payment for long service leave is made in a lump sum 
covering a specific period, the usual weekly deductions 
from the officer's salary or wages (such as for 
superannuation, assurance, taxation, etc) shall be 
deducted therefrom in a lump sum to cover a similar 
period. 

17.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An officer who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An officer shall include a part-time officer but 

shall not include an officer engaged upon 
casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) of this clause, 

the period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An officer shall, notlessthan 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the 
presumed date of confinement. 

(c) An officer shall give not less than four weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An officer shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) of this subclause if such failure 
is occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the officer make it inadvisable for 
the officer to continue at her present work, the officer 
shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
officer may, or the employer may require the officer to, 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of 
subclauses (7), (8), (9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the officer 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the officer 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an officer terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an officer then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
officer to resume work at a time nominated by 
the employer which shall not exceed four 
weeks from the date of notice in writing by the 
officer to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an officer not then on 

maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work; 
or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in 
addition to special maternity leave, to 
such paid sick leave as to which she is 
then entitled and which a duly 
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qualified medical practitioner certifies 
as necessary before her return to 
work. 

(b) Where an officer not then on maternity leave 
suffers illness related to her pregnancy, she 
may take such paid sick leave as to which she 
is then entitled and such further unpaid leave 
(to be known as special maternity leave) as a 
duly qualified medical practitioner certifies as 
necessary before her return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
of this clause, maternity leave shall include 
special maternity leave. 

(d) An officer returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of an 
officer who was transferred to a safe job 
pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
officer is qualified and the duties of which she 
is capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) An officer may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
officer during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an officer but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment. 
(a) An officer on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with 
this award. 

(b) An employer shall not terminate the 
employment of an officer on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An officer shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An officer, upon the expiration of the notice 
required by paragraph (a) of this subclause 
shall be entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of an officer who was 
transferred to a safe job pursuant to subclause 

(3) of this clause, to the position which she 
held immediately before such transfer. Where 
such position no longer exists but there are 
other positions available for which the officer 
is qualified and the duties of which she is 
capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

18.—Compassionate Leave. 
(1) An officer, other than a casual officer, shall on the 

death within Australia of a wife, husband, father, 
mother, father-in-law, mother-in-law, brother, sister, 
child or step-child, be entitled, on notice, to leave up to 
and including the day of the funeral of such relation 
and such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked by 
the officer in two ordinary working days. Proof of such 
death shall be furnished by the officer to the satisfaction 
of his employer. 

(2) Payment in respect of compassionate leave is to 
be made only where the officer otherwise would have 
been on duty and shall not be granted in any case where 
the officer concerned would have been off duty in 
accordance with the relevant roster, or on long service 
leave, annual leave, sick leave, officers' compensation, 
leave without pay or on a public holiday. 

(3) For the purpose of this clause, the words "wife" 
and "husband" shall include a person who lives with 
the officer as a de facto wife or husband. 

(4) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for 
compassionate leave. 

19.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated by 
their union to attend short courses conducted 
by the Australian Trade Union Training 
Authority, 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from 
time to time approved by agreement between 
the parties. 

(2) An officer shall be granted up to a maximum of 
five days paid leave per calendar year for trade union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted in any one calendar year 
provided that the total leave being granted in that year 
and in the subsequent year does not exceed 10 days. 

(3) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 40 
hour week) falls during the duration of a course, a day 
off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
officers attending a course shall be deemed to have 
worked the shifts they would have worked had leave not 
been taken to attend the course. 

(5) The granting of leave pursuant to the provisions 
of subclause (1) of this clause is subject to the operation 
of the organisation not being unduly affected and to the 
convenience of the employer. 

(6) (a) Any application by an officer shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser period 
of notice. 

(b) All applications for leave shall be accompanied 
by a statement from the relevant union indicating that 
the officer has been nominated for the course. The 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3039 

application shall provide details as to the subject, 
commencement date, length of course, venue and the 
authority which is conducting the course. 

(7) A qualifying period of 12 months in Government 
employment shall be served before an officer is eligible 
to attend courses or seminars of more than a half day 
duration. An employer may, where special 
circumstances exist approve an application to attend a 
course or seminar where an officer has less than 12 
months Government service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an officer's attendance at 
trade union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the course. 

20.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an officer, 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a union nominated representative of 

the employees is required to attend 
negotiations and/or conferences between the 
union and employer; 

(iii) when prior agreement between the union and 
employer has been reached for the officer to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who, as a union nominated representative of 
the employees is required to attend joint 
union/management consultative committees 
or working parties. 

(b) The granting of leave pursuant to paragraph (a) 
of this subclause shall only be approved, 

(i) where an application for leave has been 
submitted by an officer a reasonable time in 
advance; 

(ii) for the minimum period necessary to enable 
the union business to be conducted or 
evidence to be given; 

(iii) for those officers whose attendance is 
essential; 

(iv) when the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an officer attending to union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangement relating to the granting of paid 
leave for union business. 

(b) An officer shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties which 
provide for unpaid leave for officers to conduct union 
business. 

(4) The provisions of this clause shall not apply 
when an officer is absent from work without the 
approval of the the employer. 

21.—Accident Pay. 
Full pay shall be paid for accidents on duty whether 

occasioned incidental to a fire call or not. 

22.—Meal Break. 
The meal break shall be as mutually agreed upon 

between the parties to this award. 

23.—Cleaning After Fires. 
When it is necessary for an officer who has returned 

to his station from a fire call near to, or after his normal 
ceasing time, to clean and change before leaving the 
station, reasonable time not exceeding 30 minutes shall 
be allowed for the purpose. Any part of the time 
occupied after the normal ceasing time shall be paid for 
as overtime. Rostered officers shall ensure that their 
time of departure from the station is recorded in the 
station occurrence book. Any claim under this clause 
shall be submitted on the form provided for the 
purpose. 

24.—Interpretations. 
(1) "Metropolitan Fire District" shall be as 

determined from time to time pursuant to the Fire 
Brigades Act of WA. 

(2) "Country" shall mean that portion of the State of 
Western Australia situated outside the Metropolitan 
fire district as herein defined. 

(3) Shift officers shall include — 
(a) officers usually rostered on the continuous 

shift system; 
(b) country station officers. 

(4) Any words in this award importing the masculine 
gender include the feminine gender and any words 
importing the feminine gender include the masculine 
gender. 

25.—Engagement. 
The engagement of any officer shall be terminable by 

two weeks' notice on either side except that an officer 
deemed guilty of gross misconduct or neglect of duty, 
may be instantly dismissed or suspended from duty, 
and shall not be entitled to any such notice or payment 
in lieu. 

26.—Payment of Wages. 
Wages shall be paid fortnightly by warrant into 

banks, building societies, credit unions or similar 
institutions at the election of the worker from a date 
agreed by the parties. 

27.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions 

as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by officers. Where the employer requires a 
standard procuration form, that form shall be used. 

(3) Where required by the employer or union, the 
Union Secretary, or person acting in his stead, shall 
countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the officer's period of 
employment, except as provided in subclause (5) of this 
clause or until the Authority is cancelled in writing by 
the officer. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscriptions 
in accordance with the rules of the Union, the Union 
shall notify the employer in writing of the level of union 
subscription to be deducted. The employer shall 
implement any change to union subscriptions no later 
than one month after being notified by the Union 
except where the Union nominates a later date. 



(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an officer in 
any pay period, either inadvertently or as a result of an 
officer not being entitled to wages sufficient to cover the 
subscription, it shall be the officer's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an officer's termination pay on 
termination of service, other than normal deductions 
for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, to 
the Union party to this award at such intervals as are 
agreed between the employer and the Union. 

28.—Board of Reference. 
(1) The Commission hereby appoints for the 

purposes of this award, a Board of Reference consisting 
of a Chairman and two other members who shall be 
appointed pursuant to section 48 of the Industrial 
Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties 
in relation to any matter which, under this award may 
be allowed, approved, fixed, determined, or dealt with 
by a Board of Reference. 

Part II — Officers on Day Duties. 

29.—Adoption of Provisions from Part I. 
The following provisions of Part I of this award are 

embodied in Part II of this award in respect of officers 
on day staff duties: 

Clause 5 — Wages. 
Clause 8 — Travelling and Relieving Allowance. 
Clause 10— Transfers. 
Clause 11— District Allowance. 
Clause 15— Sick Leave. 
Clause 21— Accident Pay. 
Clause 22— Meal Breaks. 
Clause 25— Engagement. 
Clause 26— Payment of Wages. 

30.—Hours. 
(1) (a) Officers on day staff duties may be required to 

work up to 40 hours per week as part of their ordinary 
hours of work, spread over five days per week — 
Monday to Friday — between 8.00 a.m. and 6.00 p.m. 

(b) Notwithstanding any other provisions of this 
award officers assigned to day staff duties shall be 
entitled to accumulate all hours in excess of 371/2 which 
are not overtime worked in one week towards a nine day 
fortnight. The implementation of this provision shall be 
by agreement between the parties. 

(c) Officers covered by Part II Officers of the Award 
shall be entitled to all Public Holidays (or any day 
agreed in substitution for the Public Holiday agreed by 
the parties) without deduction from pay. 

31—Overtime. 
(1) Officers on day staff duties may be paid an 

allowance in lieu of overtime and such overtime 
allowance shall be determined by agreement between 
the parties. 

(2) In the event of the parties failing to agree what 
allowance should be paid, the matter may be referred to 
a Board of Reference for determination. 

(3) If an officer on day staff duties is not in receipt of 
the allowance set out in subclause (1) of this clause, any 
hours worked in excess of 42 in any week, shall be paid 
for at the rate of time and one-half for the first two of 
such hours and double time thereafter. 

(4) Notwithstanding the provisions of this clause, the 
parties to this award may reach an agreement that a 
particular officer or group of officers will be allowed to 
take time off in lieu of payment for overtime worked, in 
which case the time allowed shall be calculated by 
dividing the overtime payment that would otherwise be 
made by the hourly rate of the officer. 

32—Annual Leave. 
Officers transferred or appointed to day staff duties 

shall receive the same annual leave entitlements as shift 
officers. 

Appendix 1—Explanatory Notes. 
The rates shown in Clause 5.—Wages of this award, 

shall be calculated as an average weekly rate based on 
an annual cycle of the 10/14 Roster System. 

The total wage expressed in Clause 5.—Wages of this 
award is composed of four components.: 

(1) Base Rate. 
(2) Service Pay. 
(3) Overtime Loading. 
(4) Shift and Weekend Penalties Allowance. 

The Industry allowance provided in paragraph (c) of 
subclause (3) of Clause 5.—Wages, of this award is not 
included in the Total Wage expressed in subclause (2) of 
Clause 5.—Wages of this award. 

In calculating the penalty payments under this 
formula, the following rates shall apply: 

(1) All hours worked on Public Holidays to be 
paid at the rate of double time. 

(2) Ordinary hours worked on Saturday to be 
paid at time and one-half and all ordinary hours 
worked on Sunday to be paid at time and three- 
quarters. 

(3) All shifts to be paid at a shift loading of 15 per 
cent of the base rate. 

The following formula will be used to calculate the 
average weekly pay described in Clause 5.—Wages of 
this award: 

Item 1: Ordinary and Penalty Hours. 
(1) Public Holidays: 

Ordinary Penalty 
240 230,77 (i) 

10 (days) x 24 (hours) x 2.00 
(at double time): 
(i) Penalty hours are reduced by one-twenty sixth to 

compensate for the two weeks of ordinary time allowed 
for sick and long service leave 
(one-twenty sixth of 240 = 9.23 240 — 9.23 = 230.77 
hours) 

(2) Saturdays: 
Ordinary Penalty 

1212 606.00 (ii) 
50.5 x 24 x 1.5 

(days) (hours) (time and one-half) 
(ii) 50.5 x 24 = 1 212 .-. 1 212 x .5 (increase in rate of pay 

required as penalty) — 606.00. 
(3) Sundays: 

Ordinary Penalty 
1212 909.00 (iii) 

50.5 x 24 x 1.75 
(days) (hours) (time and three-quarters) 

(iii) 50.5 x 24= 1 212.-. 1 212 x.75 
(time payment) = 909.00 

(4) Weekdays: 
Ordinary Penalty 

5820 N/A 
242.5 x 24 

(week day) (hours) 
(5) Long Service Leave: 

Ordinary Penalty 
252 

1.5 (weeks) x 7 (days) x 24 
(hours) = 252 (hours) 
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(6) Total Hours Worked Per Annum: 
Ordinary 

8736 
+ 24 (Note) + I 
"BTfStT 1745.77 365 Days 

Note: 24 hours must be added as there are 365 days in each year and all the 
prior calculations are in weeks. 

Ordinary Penalty 
Total 
8 760 1 745.77 
(100%) (19.983% of ordinary 

hours) 
Note: Given that over the 

longterm. the missing 24 
hours will be all of the 
days of the week and will 
therefore attract all of the 
penalties the other days 
attract, we must include 
19.983% of 24 hours = 
.19983 x24. 

Penalty Hours: 1 745.77 

Total of Ordinary and 
Penalty Rates: 

10511 
(total number of hours 
each) firefighter is to be 
paid for = 10 511 — four 
platoons = 2 627.75 hours 
per year to be paid to each 
firefighter. 

Shift Loadings (Afternoon and Night): applies to 
all week day shifts, excepting Public Holidays and 
Long Service Leave. 

(1) 50.5 weeks x 5 days x 2 shifts — 20 public 
holiday shifts = (50.5 x 5 x 2) — 20 = 485 shifts 
per annum. 

(2) 485 shifts at a loading of 15 per cent of 
the base rate per shift (determined by dividing 
the weekly base rate by 5). 

(3) Each person per Platoon works 485 — 4 
= 121.24 shifts per annum. 

(4) 121.25-5- 52.166 (No. of weeks per year) = 
2.324311 shifts per week. 

(5) The weekly shift loading figure is 
therefore 2.324311 (shifts) x rate of pay per 
shift x 15 per cent. 

Calculation: 
(a) Base rate x 0.15. 
(b) Divide (a) by 5. 
(c) Multiply (b) by 2.324311. 
(d) Base rate x 0.15 -5- 5 x 2.324311. 

Overtime Loading. 
*Rate applicable = time and a half for first 

two hours' double time thereafter (average rate 
of time and seven-eighths). 

*Each overtime shift is an afternoon shift, 
therefore it attracts the loading for shift work. 
The calculation is: 

(1) 50 (weeks) x 8 (hours) x .875 = 350 
hours. 

(2) 350 hours -5- four platoons = 87.5 
hours. 

(3) 87.5 hours -5- 52.166 weeks = 
1.677338 hours per week. 

(4) 1.677338 hours at the hourly rate of 
the worker concerned. The hourly rate 
being the division of the total of the Base 
Rate and Service Pay by 40. 

(5) To the result of (4) must be added 
the Shift Allowance per hour x 1.677338. 

Calculation of Overtime Loading. 
(1) Base Rate (Service Pay) -s- 40 = 

(hourly rate). 
(2) Base Rate h- 40 x 15 per cent (i.e. 

0.15). 
(3) Add product of (1) to product of 

(2). 
(4) Multiply (3) by 1.677338. 

Overtime Payments: Because in the above 
section, the overtime calculated is only a 
proportion of the total, i.e. the hours in excess 
of 42 which are actually paid for, it is necessary 
to calculate the true payment for the overtime 
by the following formula: 

Hourly rate + hourly shift work 
allowance x two hours x 1.875 (the 
overtime rate) x 50 (weeks) -5- 52.166 
(weeks in a year) = 3.594295. 

Steps to Calculate: 
(1) As per steps (1) to (3) above. 
(2) Multiply by 3.594295. 

Calculation of Weekly Wage: Base Rate + 
Service Pay -s- 40 = hourly rate x 2627.75 = 
annual paid hours -f- 52.166 = weekly paid 
hours .-. Total Weekly Wage = Weekly paid 
hours + Shift Loading + Overtime Loading. 

Schedule of Respondents. 
WA Fire Brigades Board. 

FRUIT GROWING AND FRUIT PACKING 
INDUSTRY AWARD No. 17 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
and 

M.C. Armstrong and Others. 
No. 734 of 1989. 

COMMISSIONER GJ. MARTIN. 
26th day of September 1989. 

HAVING heard Mr S.L. Booth on behalf of the 
applicant and Ms G. Marton on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 1940 of 
1989 of the 8th day of September 1989 have been 
complied with, hereby orders: 

That the Fruit Growing and Fruit Packing 
Industry Award No. 17 of 1979 as varied be further 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
date specified therein. 

(Sgd.) GJ. MARTIN, 
Commissioner. 

A71931-5 



Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1989. 
3. Scope. 
4. Area. 
5. Term. 
6. Contract of Service. 
7. Under-Rate Workers. 
8. Junior Workers. 
9. First Aid Kit. 

10. Hours. 
11. Overtime (Fruit Packing Only). 
12. Meal Break (Fruit Packing Only). 
13. Absence Through Sickness. 
14. Bereavement Leave. 
15. Holidays and Annual Leave. 
16. Long Service Leave. 
17. General Provisions. 
18. District Allowance. 
19. Country Work. 
20. Record. 
21. Representative Interviewing Workers. 
22. Posting of Award and Union Notices. 
23. Board of Reference. 
24. Wages. 
24A. Minimum Wage — Adult Males and 

Females. 
25. Piecework. 
26. Superannuation. 

Schedule "A" — Respondents. 

2. Clause 2A. — State Wage Case Principles — 
September 1988: Delete this clause and insert in 
lieu— 

2A. — State Wage Case Principles — September 
1989. 

It is a term of this award that the union 
undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Insert afterClause 25. — Piecework of this award a 
new Clause 26. — Superannuation in the following 
terms— 

26. — Superannuation. 
(1) Employer Contributions:— 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) AWU Guardian Superannuation 
Fund; or 

(ii) an exempted Fund allowed by 
subclause (4) of this clause. 

(b) Employer contributions shall be paid on 
a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commenced employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contributions need be made on that 
employee's behalf. 

(iv) Where the employee neither 
completes and returns the 
application to join the Fund nor the 
letter of denial within one week of 
postage, the employer shall advise 
either the union or the Fund 
Administrator in writing of the 
employee's failure to return the 
completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
subparagraph (iv) of this 
paragraph should the employee 
not have returned the completed 
form the employer shall be under 
no obligation to make super- 
annuation payments on behalf of 
that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not 
be entitled to receive the employer 
contribution mentioned in subclause (1) 
— Employer Contributions of this clause, 
unless they work a minimum average of 
12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions. 
"Approved Fund" shall mean any fund which 

complies with the Australian Government's 
Operational Standards for Occupational Super- 
annuation. 
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"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) of this 
paragraph being given, the union 
has not challenged the suitability of 
the proposed Fund by notifying the 
Western Australian Industrial 
Relations Commission of a 
dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of this clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 

I have received an application for 
membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member 
of the Fund or have contributions made 
on my behalf. 

Signature:    

Name:    

Address:  — 

Classification:   

GARDENERS (GOVERNMENT) AWARD 
No. A16 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch, 
and 

The Honourable Premier of Western Australia 
and Others 

No. 803 of 1988. 
COMMISSIONER G.J. MARTIN. 

15th day of September 1989. 

HAVING heard Ms S. Mayman on behalf of the 
applicant, Mr J.D. Miller on behalf of Murdoch 
University and Mr K. Ritchie on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 1940 of 
1989 of the 8th day of September 1989 have been 
complied with, hereby orders— 

That the Gardeners (Government) Award No. 
A16 of 1983 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect on and from the 
15th day of September 1989. 

(Sgd.) G.J. MARTIN. 
FL.S.] Commissioner. 

1. Clause 5. — Definitions: Insert after subclause (20) 
of this clause new subclauses (21) and (22) in the 
following terms: 

(21) "Foreperson Grade 1" shall mean a person 
appointed as such, who is required to hold a 
Certificate of Horticulture from Bentley Technical 
College or other equivalent qualification and who 
is placed in charge of one or more Horticulturists 
and or one or more Leading Hands, and or one or 
more Senior Gardeners. 

(22) "Foreperson Grade 2" shall mean a person 
appointed as such who is not required to hold 
Certificate in Horticulture from Bentley Technical 
College or other equivalent qualifications, and 
who is placed in charge of one or more Leading 
Hands, and or one or more Senior Gardeners. 



2. Clause 30. — Wages: Delete paragraph (1) of 
subclause (1) of this clause and insert in lieu: 

(!) (i) Foreperson Grade 1 
453.60 458.60 463.00 

(ii) Foreperson Grade 2 
425.50 430.50 434.90 

GOLF LINK AND BOWLING GREEN 
WORKERS' AWARD No. 16 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union. West Australian 

Branch, Industrial Union of Workers 
and 

Albany Bowling Club and Others. 
No. 728 of 1989. 

COMMISSIONER G.J. MARTIN. 
4th day of September 1989. 

Order. 
HAVING heard Mr S.L. Booth on behalf of the 
applicant and Mr M.A. O'Connor on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 730 of 
1988 of the 9th day of September 1988 have been 
complied with, hereby orders: 

That the Golf Link and Bowling Green Workers' 
Award 1966, No. 16 of 1967 as varied be further 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
date specified therein. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1988. 
3. Area and Scope. 
4. Term. 
5. Hours. 
6. Meal Period. 
7. Overtime. 
8. Contract of Service. 
9. Casual Workers. 

10. Part-Time Workers. 
11. Under-Rate Workers. 
11 A. Junior Workers. 
12. Apprentices. 
13. Absence Through Sickness. 
14. Holidays and Annual Leave. 
15. Record. 
16. Representative Interviewing Workers. 
17. Board of Reference. 

18. Long Service Leave. 
19. Higher Duties. 
20. General Conditions. 
21. Motor Vehicle Allowance. 
22. Fares and Travelling Time. 
23. Preference. 
24. Wages. 
25. Locations Allowances. 
26. Bereavement Leave. 
27. Definitions. 
28. Superannuation. 

Schedule "A" — Respondents. 
2. Insert after Clause 27. — Definitions of this award 

a new Clause 28. — Superannuation in the following 
terms— 

28. — Superannuation. 
(1) Employer Contributions:— 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Employer contributions shall be paid on 

a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commenced employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contributions need be made on that 
employee's behalf. 

(iv) Where the employee neither 
completes and returns the 
application to join the Fund nor the 
letter of denial within one week of 
postage, the employer shall advise 
either the union or the Fund 
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Administrator in writing of the 
employee's failure to return the 
completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
subparagraph (iv) of this 
paragraph should the employee 
not have returned the completed 
form the employer shall be under 
no obligation to make super- 
annuation payments on behalf of 
that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not 
be entitled to receive the employer 
contribution mentioned in subclause (1) 
— Employer Contributions of this clause, 
unless they work a minimum average of 
12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions. 
"Approved Fund" shall mean any fund which 

complies with the Australian Government's 
Operational Standards for Occupational Super- 
annuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitied for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal: or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal; for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award: or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award: and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) of this 
paragraph being given, the union 
has not challenged the suitability of 
the proposed Fund by notifying the 
Western Australian Industrial 
Relations Commission of a 
dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of this clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member 
of the Fund or have contributions made 
on my behalf. 

Signature:   

Name:   

Address:   

Classification:   

Date:    



GOVERNMENT ENGINEERING AND BUILDING 
TRADES FOREMEN AND SUB-FOREMEN 

AWARD No. 15 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Honourable Minister for Works and Services 
and Others 

and 
Foreman (Government) Industrial Union 

of Workers, WA. 
• No. 1253 of 1987. 

COMMISSIONER C.B. PARKS. 
2nd day of August 1989. 

Order. 
HAVING heard Mr J. Blyth on behalf of the applicants 
and Mr D.A. Robinson on behalf of the respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Government Engineering and Building 
Trades Foremen and Sub-Foremen Award No. 15 
of 1973 be amended in accordance with the 
attached schedule on and from the date of this 
Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Definitions. 
6. Hours. 
7. Overtime. 
8. Meal Allowance. 
9. Sick Leave. 

10. Annual Leave. 
11. Public Holidays. 
12. Long Service Leave. 
13. Membership of the Union. 
14. Acting in a Higher Capacity. 
15. Promotions. 
16. Field Work. 
17. Short Leave. 
18. Contract of Service. 
19. Motor Car Hire. 
20. District Allowance. 
21. Board of Reference. 
22. Special Rates and Provisions. 
23. Wages. 
24. Maternity Leave. 

Schedule of Respondents. 

2. Clause 5. — Definitions: Delete this clause and 
insert the following: 

5. — Definitions. 
"Sub-Foreman" shall mean a tradesperson 

appointed by the employer who is required to assist 
the Foreman to a greater degree in the control of the 
workers and the operations beyond that required 

of a leading hand to the extent that it requires 
practically the whole of the worker's time in this 
direction. 

Whilst occupying the position of Sub-Foreman 
the worker will be considered as being trained for a 
position of Foreman and when required must be 
capable of taking over the duties and 
responsibilities during any absence of the 
Foreman. 

3. Clause 12. — Long Service Leave: Delete 
paragraph (c) of subclause (7) of this clause and insert 
the following— 

(c) To the spouse of a worker or such other 
persons as may be approved by the employer 
in the event of the death of the worker, 
provided that no payment shall be made for 
pro rata long service leave unless the worker 
had completed not less than 12 months' 
continuous service prior to the date of death. 

4. Add after Clause 23. — Wages the following new 
clause: 

24. — Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer 
immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or 
seasonal work. 

(b) Maternity Leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave: 

(a) Subject to subclauses (3) and (6) of this 
clause, the period of maternity leave shall 
be for an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be taken 
immediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) of this 
subclause if such failure is occasioned by 
the confinement occurring earlier than 
the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 



employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by 
the employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened, 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee 
then on maternity leave terminates other 
than by the birth of a living child, it shall 
be the right of the employee to resume 
work at a time nominated by the 
employer which shall not exceed four 
weeks from the date of notice in writing by 
the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 
28 weeks other than by the birth of a living 
child then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where an employee not then on 
maternity leave suffers illness related to 
her pregnancy, she may take such paid 
sick leave as to which she is then entitled 
and such further unpaid leave (to be 
known as special maternity leave) as a 
duly qualified medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) of this clause, maternity leave shall 
include special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be 
entitled to the position which she held 
immediately before proceeding on such 
leave or, in the case of an employee who 
was transferred to a safe job pursuant to 
subclause (3) of this clause, to the position 
she held immediately before such 
transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) of this clause does not exceed 52 weeks: 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take 
any annual leave or long service leave or 
any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during her 
absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provision to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of her 
absence on maternity leave, but otherwise 
the rights of an employer in relation to 
termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less 
than four weeks prior to the expiration of 
her period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or, in the 
case of an employee who was transferred' 
to a safe job pursuant to subclause (3) of 
this clause, to the position which she held 
immediately before such transfer. Where 
such position no longer exists but there 
are other positions available for which 
the employee is qualified and the duties of 
which she is capable of performing, she 
shall bk entitled to a position as nearly 
comparable in status and salary or wage 
to thqf of her former position. 



(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity 
leave. 

(b) Before an employer engages a 
replacement employee under this 
subclause, the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the 
employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the employer shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months 
qualifying period. 

Schedule C. 
The Minister for Works and Services. 
The Minister for Health. 
The Minister for Education. 
The Minister for Agriculture. 
The Premier of Western Australia. 
The Board of Management- 

Royal Perth Hospital. 
Sir Charles Gairdner Hospital. 
Perth Dental Hospital. 

The Fremantle Port Authority. 
The Commissioner of Homeswest. 
The Zoological Gardens Board. 
The Commissioner of Main Roads. 
The Western Australian Institute of Technology. 
The Water Authority of Western Australia. 

GRAIN HANDLING MAINTENANCE WORKERS 
AWARD No. C477 of 1979 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Co-Operative Bulk Handling Limited 

and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth 
and Others 

No. 841 of 1989. 
COMMISSIONER R.N. GEORGE. 

12th day of September 1989. 

Order. 
HAVING heard Miss D. Byrnes on behalf of the 
applicant. Mr R.W. Handmer on behalf of the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch and Mr 
M. Hemery on behalf of the Electrical Trades Union of 

Workers of Australia (Western Australian Branch), 
Perth; the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia; The 
Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers; 
and the Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, and by consent, hereby orders: 

That the Grain Handling Maintenance Workers 
Award No. C477 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
Clause 11. — Overtime: Delete subclause (9)(a) of this 

clause and insert in lieu thereof: 
(9)(a) An employee required to work overtime 

for more than two hours shall be supplied with a 
meal by the employer or be paid $5.00 for a meal, 
and, if owing to the amount of overtime worked, a 
second or subsequent meal is required, he shall be 
supplied with each such meal by the employer or 
be paid $5.00 for each meal so required. 

IRON ORE PRODUCTION AND PROCESSING 
(MT. NEWMAN MINING CO PTY LTD) 

AWARD No. A29 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch) and 

Shipwrights Union of Western Australia 
and Others 

and 
Mt. Newman Mining Co Pty Ltd. 

No. 1764 of 1989. 
COMMISSIONER J.F. GREGOR. 

16th day of August 1989. 

Order. 
HAVING heard Mr M. Hemery on behalf of the 
applicants and Mr J. M. Stockden on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the Electrical Trades Union 
has now formally committed itself to co-operate in a 
review of the award to give effect to the Structural 
Efficiency Principle of the State Wage Principles which 
issued on 9 September 1988 and that the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch) will not pursue any extra claims, 
award or over-award, except when consistent with the 
State Wage Principles, and with the consent of the 
parties, hereby orders: 

That the Iron Ore Production and Processing 
(Mt. Newman Mining Co Pty Ltd) Award No. A29 
of 1984— 

(1) be amended in accordance with the 
following schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give 
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effect to the applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent plus a flat 
amount of $10.00 from the beginning of 
the first pay period commencing on or 
after the date hereof in accordance with 
the rates specified in the following 
schedule. 

(3) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this 
Order by three per cent with effect from 
the first pay period on or after the date 
hereof in accordance with the rates 
specified in the following schedule. 

(4) be further varied by increasing shift 
allowances resulting from the increases 
specified in paragraph (3) of this Order. 

(5) that paragraph (6) of Order No. 869 of. 
1988 be, and is hereby, cancelled. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2A. — State Wage Principles — September 

1988: Delete this clause and insert in lieu— 
2A. — State Wage Principles — September 1988. 

(1) It is a term of this award that the unions 
undertake, until 1 July 1989, not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) The employer on whom this award is 
binding shall not increase the rate of wage payable 
to an employee on 9 September 1988, or otherwise 
vary the conditions of employment applicable to 
an employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

2. Clause 10. — Overtime: Delete subclause (5)(d) of 
this clause and insert in lieu— 

(d) Where pursuant to the provisions of this 
subclause, the employer is required to supply a 
meal to an employee free of charge he shall, if 
he is unable to supply that meal, pay to the 
employee $6.00 or a meal voucher in lieu 
thereof, but an employee may not elect to take 
payment in lieu of a meal when the employer 
is able to supply that meal. 

3. Clause 11. — Shift Work: Delete paragraph (a) of 
subclause (3) of this clause and insert in lieu— 

(3)(a) Subject to the provisions of this clause an 
employee employed on shift work shall, in 
addition to his ordinary rate of wage be paid for 
each hour worked: 

Per Hour 
Extra 

(i) If a two shift worker 78 cents 
(ii) If a three or four shift worker 

or if engaged on permanent 
night shift 85 cents 

4. Clause 13. — Weekend Work: Delete subclause (4) 
and insert in lieu— 

(4) In addition to the rates hereinbefore 
prescribed shift workers shall be paid the extra rate 
prescribed in subclause (3)(a) of Clause 11 for each 
hour worked on Saturday and Sunday; provided 
that where work is done in ordinary hours on 
afternoon shift on those days, an extra rate of $2.29 
and $2.44 respectively shall be substituted for the 
amounts prescribed in subclause (3)(a) of Clause 
11. 

5. Clause 17. — Special Rates and Provisions: Delete 
paragraphs (c) and (j) of subclause (1); subclauses (12) 
and (16) of this clause and insert in lieu— 

(l)(c) The said allowance is— 
Cents Per 

Hour 
Group I 62 
Group II 50 
Group III 38 

(j) Special Maintenance Rate. 

(i) Subject to the provisions of subparagraph 
(ii) where the conditions under which 
work is to be performed are exceptional 
an employee shall be paid 30 cents per 
hour, in addition to the appropriate 
disability group allowance or any other 
allowance to which he may be entitled. 

(ii) This additional rate shall be paid to 
tradesmen and their assistants for work 
performed on the tasks as set out in the 
Third Schedule — Special Maintenance 
Rates or other employees engaged on 
cleaning or preparatory work prior to the 
performance of those tasks by tradesmen 
and their assistants. 

(12) Electrical workers, other than Linesmen, 
who are required to work on equipment on poles 
and above the ground shall be paid an allowance of 
$1.60 per day for each day or proportion of such day 
so worked. 

(16)(a) An electrical tradesman who, in addition 
to satisfactorily completing an apprenticeship to 
his trade or equivalent training, holds by external 
examination a current State Energy Commission 
of WA licence of not less than 'B' Class standard 
shall be paid an allowance of $12.10 per week. The 
allowance shall be paid as a flat weekly rate. 

(b) An electrical tradesman who holds a licence 
as prescribed in paragraph (a) hereof where such 
licence is endorsed for both fitting and installing 
work shall, in addition to the allowance prescribed 
in (a), be paid a flat weekly allowance of $12.10 in 
respect of any week in which the tradesman is 
required to perform both fitting and installing 
work. 

(c) A Fitter/Refrigeration, Instrument Maker 
and/or Repairer or Electronics Tradesman who 
holds an appropriate restricted electrical licence 
pursuant to Regulations 22 and 23 of the Electricity 
Act Regulations shall be paid a flat weekly 
allowance of $5.90. The allowance is not payable in 
respect of electrical permits. 

6. Clause 18. — Service Payments: Delete subclause 
(1) of this clause and insert in lieu— 

(1) Subject to the provisions of this clause, 
employees (including apprentices) shall, in 
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addition to payments otherwise due under this 
award, be paid service payments as follows: 

Per Week 

After three months continuous 
service 24.50 
After six months continuous 
service 29.90 
After 12 months continuous 
service 43.50 
After 18 months continuous 
service 48.00 
After 24 months continuous 
service 60.40 
After 36 months continuous 
service 63.40 
After 48 months continuous 
service 69.10 
After 60 months continuous 
service 76.40 
After 72 months continuous 
service 79.20 
After 84 months continuous 
service 82.80 

7. Clause 19. — District Allowance: Delete subclause 
(1) of this clause and insert in lieu— 

(1) Subject to the provisions of subclause (3) in 
addition to the wages prescribed in the First 
Schedule — Wages an allowance shall be paid at 
the rates set out below, to each employee employed 
within that area of the State situated between south 
latitude 24 degrees and a line running east from 
Carnot Bay to the Northern Territory border — 
$17.10. 

8. First Schedule — Wages: Delete this schedule and 
insert in lieu— 

(1) Classifications and Total Weekly Wage 
Rates effective from the beginning of the first pay 
period commencing on or after the date shown: 

First pay 
period 

commencing 
on or after 

16/8/89 

Australian Workers' 
Union/Transport Workers' 
Union 
Tradesman's Assistant 
Lube Bay Serviceman 
Serviceman Grade I 
Serviceman Grade II 
Fire Equipment 
Serviceman 
Horticulture Worker — 
Grade III 
Horticulture Worker — 
Grade II 
Horticulture Tradesman 
Labourer 
Sampler- 

Grade III 
. Grade II 

Grade I 
Grade I — Mine 

Quarry and Plant 
Labourer 
Janitor 
Blast Crewman 
Powder Monkey 
Senior Powder Monkey 
Explosives Truck Driver 
Operator 

347.40 
352.00 
360.90 
352.00 

366.80 

347.40 

372.90 
420.00 
338.60 

353.60 
363.90 
374.10 
383.20 

347.40 
347.40 
352.00 
372.90 
400.70 

387.50 

413.20 

422.90 

Storeman/Storewoman— 
Grade III 353.60 
Grade II 363.90 
Grade I 377.20 

Laboratory Assistant 377.20 
Water and Sewerage 
Service Attendant 360.90 
Water Treatment Plant 
Operator 374.10 
Garbage Collector/Driver 
(Authority Rate) 381.30 
Bulk Explosives 
Equipment Truck Driver/ 
Operator— 

Grade II 400.70 
Grade I 404.40 

Chainman/Chainwoman 349.20 
Instrument Hand- 

Grade III 358.20 
Grade II 366.80 
Grade I 375.80 

Ore Handling Equipment 
Operator— 

Grade III 353.60 
Grade II 363.90 
Grade I 383.20 
Special 396.00 
Special — Control 
Room Operator — 
Shiploading and 
Crushing 413.20 
Instructor (appointed 
as such) 422.90 

Concentrator Operator- 
Grade III 354.20 
Grade II 371.90 
Grade I 390.10 
Special 403.00 
Control Room Operator 418.00 
Special In Charge 420.90 

Trainee Miner 353.60 
Gradall Operator 381.30 
Machine Drillman— 

Grade II 400.70 
Grade I 415.60 

Mobile Plant Equipment 
Operator (appointed as 
such) 415.60 
Mobile Plant Equipment 
Operator — Instructor 428.80 
Back Hoe Operator 381.30 
Grader Operator — more 
than 100 bhp 400.70 
Tractor, Front End 
Loader, Grader (not 
elsewhere classified). 
Scraper, Dozer Driver/ 
Operator— 

Up to 15 bhp 360.90 
More than 15 and up to 
50 bhp 363.90 
More than 50 and up to 
100 bhp 377.20 
More than 100 and up 
to 250 bhp 381.30 
More than 250 and up 
to 500 bhp 400.70 
More than 500 bhp 409.50 
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First pay 
period 

commencing 
on or after 

16/8/89 
S 

Forklift Driver/Operator— 
Up to 10 000 lb 
More than 10 000 lb and 
up to 20 000 lb 
More than 20 000 lb 

Ore and Mullock Truck 
Driver/Operator— 

Up to 50 tons 
More than 50 tons and 
up to 190 tons 
More than 190 and up 
to 250 tons 

Ore and Mullock Truck 
Test Driver 
Ore Truck Driver 
Instructor 
Ore Truck Driver 
Instructor 

Marra Mamba 
Motor Vehicle Driver— 

Up to 20 seater bus 
Up to two tons capacity 
More than two tons and 
up to five tons capacity 
More than five tons and 
up to 10 tons capacity 
More than 10 tons 
capacity 
More than 20 seater bus 

Water, Fuel or Articulated 
Truck Driver/Operator— 

10 tons or less 
More than 10 tons 
Double Articulated Truck 
Driver/Operator 
Machinery Float Driver/ 
Operator 
Cable Reel Truck Driver/ 
Operator 
Lube Vehicle Driver/ 
Operator— 

More than 10 tons 
capacity 

Waste Disposal Truck 
Driver/Operator— 

More than five tons and 
up to 10 tons capacity 

Geological Assistant— 
Grade III 
Grade II 
Grade I 

Transport Assistant 
Brush Hand 
Utility Man 
(Environmental Crew) 
Utility Man (Township 
Services — Port Hedland) 
Trades Assistant/ 
Trackmobile Operator's 
Assistant (Port Hedland) 
Railway Track 
Maintenance 
Flashbutt Welding 
Machine Operator 
Track Maintenance 
Machine Operator 

Grade III 
Grade II 
Grade I 
Special 

363.90 

372.90 
380.20 

391.80 

408.20 

420.00 

421.00 

404.30 

360.90 
360.90 

380.20 
380.20 

390.50 
396.00 

402.20 

408.20 

390.50 

404.40 

384.20 

358.20 
366.80 
375.80 
347.40 
347.40 

353.60 

353.60 

358.20 

398.00 

378.40 
383.20 
390.50 
398.40 

Ganger (appointed as 
such) 
Track Labourer— 

Grade II 
Grade I 

(b) Building Trades 
Painter 
Plumber 
Bricklayer 
Glazier 
Upholsterer 
Plasterer/Wall Tiler 

(c) Engineering 
Mechanical Tradesperson 
— Special Class 
Boilermaker/Welder 
Fitter and Turner 
Fitter/Welder 
Fitter 
Welder 
Panel Beater and/or Spray 
Painter 
Mechanical Fitter 
Motor Mechanic 
Plant Mechanic 
Machinist First Class 
Sheet Metal Worker 
Fitter — Fuel Injection 
(appointed as such) 
Fitter — Locomotive 
Turbocharger Reblading 
(appointed as such)) 
Brake Equipment Fitter — 
Railway) 
Flashbutt Welder — 
Tradesman in charge of 
Plant) 
Thermit Welder 
Tool and Material 
Storeman— 

Grade HI 
Grade II 
Grade I 

Sub-Station Attendant 
Serviceman— 

Grade II 
Grade I 

Mobile Crane Chaser 
Rigger — Licensed 
Rigger — Licence Holder 
for purpose of Act 
Belt Repairer — less than 
12 months' service 
Belt Repairer — more 
than 12 months' service 
Drill Bit Sharpener 
Fitter/Refrigeration 
Electrical Fitter 
Electrical Installer 
Automotive Electrical 
Fitter 
Instrument Maker and/or 
Repairer 
Industrial Electrician 
Electrician — PLC Series 
6/Locotrol 
Electrical Tradesman — 
Electronics (appointed as 
such) 



First pay 
period 

commencing 
on or after 

16/8/89 
S 

Electrician Special Class 
(appointed as such) 449.10 
Electronics Tradesman 
Grade I 438.80 
Electronics Tradesman 
Grade II 449.10 
Tradesman's Electrician's 
or Linesman's Assistant 347.40 
Cable Splicer 383.20 
Linesman— 

"C" Class (less than 
three years experience) 380.20 
"B" Class (more than 
three years — less than 
five years experience) 415.60 
"A" Class (more than 
five years experience) 420.00 

(d) Construction Mining and 
Energy Workers' Union 

Carpenter and Joiner 420.00 
Shovel Section 
Shovel Driver— 

Grade HI 417.00 
Grade II 431.70 
Grade I 439.80 

Shovel Greaser/Trainee 
Driver 352.00 
Shovel Greaser (appointed 
as such) 352.00 
Shovel Driver — Qualified 
but not appointed — 
subject always to 
performing relief for a 
Shovel Driver for less than 
two hours per shift 
without payment of higher 
duties 375.80 
Engine Driving Section 
Engine Driver in Power 
Station with an output of: 

(a) 30 megawatts or less 417.00 
(b) More than 30 

megawatts 431.70 
Engine Driver — qualified 
but not appointed — Port 
— subject always to 
performing relief for an 
Engine Driver for less 
than two hours per shift 
without payment of higher 
duties 375.80 
Engine Driver — qualified 
but not appointed — Mine 
— subject always to 
performing relief for an 
Engine Driver for less 
than two hours per shift 

. without payment of higher 
duties 388.60 
Greaser in Power Station 
with an ouput of: 

(a) 30 megawatts or less 352.00 
(b) More than 30 
megawatts 363.90 
(c) Responsible for 
water testing and 
treatment (Port 
Hedland) 360.90 

First pay 
period 

commencing 
on or after 

16/8/89 

Mobile Crane Driver— 
Up to and including 10 
tons 
10 tons and up to but not 
including 20 tons 
20 tons and up to but not 
including 40 tons 
40 tons and up to but not 
including 100 tons 
100 tons and over 
(including Manitowoc) 
Railway Section 
Locomotive Driver— 

Up to two years' service 
More than two years' 
service 

Observer 
Shunter/Observer 
Trainee Shunter/Observer 
Trackmobile Operator 
Shed Driver (Restricted) 

398.00 

406.80 

415.60 

417.00 

422.90 

510.60 

517.80 
380.20 
426.20 
358.20 
366.80 
366.80 

(2) Leading Hands: In addition to the 
appropriate rate prescribed in subclause (1) a 
Leading Hand shall be paid— 

(a) if placed in charge of not less 
than two and not more than 
five other employees, or if 
otherwise appointed as such 

(b) if placed in charge of six and 
not more than 10 other 
employees, or if otherwise 
appointed as such 

(c) if placed in charge of 11 and 
not more than 20 other 
employees, or if otherwise 
appointed as such 

(d) if placed in charge of more 
than 20 other employees, or if 
otherwise appointed as such 

$12.30 

$17.20 

$24.50 

$30.50 

(3) A Shift Tradesman (as defined) shall be paid 
a margin of $11.50 per week in addition to the 
appropriate rate for his classification. 

(4) Powerhouse Engine Driver (appointed in 
charge) shall be paid a margin of $9.30 per week in 
addition to the appropriate rate for his 
classfication. 

(5) Casual Employees: A casual employee shall 
be paid 20 per cent of the ordinary rate in addition 
to the ordinary rate for his class of work. 

(6) Junior Employees: The minimum rate of 
wages payable to junior employees employed 
pursuant to Clause 7 shall be the following 
percentage of the adult commencing rate for the 
classification in which he is employed: 

Under 16 years of age 50% 
16 and under 17 years of age 70% 
17 and under 18 years of age 90% 

(7) A mobile plant driver/operator who is 
appointed to train heavy mobile equipment 
drivers/operators, i.e. dozer, front-end loader, 
scraper, grader, forklift or ore and mullock truck 
shall, for the time spent in such training, be paid a 
margin of $10.80 in addition to the appropriate 
margin for his classification. 
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(8) An employee engaged on radio coverage for 
track maintenance employees or for contractors 
engaged on track maintenance shall, for the time 
spent on radio coverage, receive an additional 
margin of $7.00. 

(9) Classification of Equipment— 
(a) Drills— 

Grade 1— 
(i) Bucyrus Erie 60R blasthole drilling 

rig and similar rigs, provided that 
appointment to Grade 1 shall not be 
made until the employee concerned 
has completed 18 months in Grade 2 
as a 60R (or similar) operator and has 
been assessed by the employer as 
competent to undertake the full 
range of duties associated with the 
operation of the drills. 

(ii) Ingersol Rand T4 exploration 
drilling rig and similar rigs. 

Grade 2— 
(i) Bucyrus Erie 60R blasthole drilling 

rig and similar rigs. 
(b) Ore Handling Equipment— 

Special- 
Crusher Control Operator (Quarrying 

and Crushing). 
Shiploader Control Operator (Storage 

and Loading). 
Tertiary Crusher Control Operator 

(Storage and Loading). 
Train Loader. 
Bucket Wheel Excavator (Quarrying). 
Grade 1— 
Primary Crusher Operator (Quarrying 

and Crushing). 
Secondary Crusher Operator 

(Quarrying and Crushing). 
Bucket Wheel Reclaimer Operator 

(Storage and Loading). 
Car Dumper Operator (Storage and 

Loading). 
Shiploader Operator (Storage and 

Loading). 
Tripper Operator (Storage and 

Loading). 
Grade 2— 
Stacker Operator (Storage and 

Loading). 
Band Wagon Operator (Storage and 

Loading). 
Grade 3— 
Groundsman (Storage and Loading). 
Belt Attendant (Port Crushing). 

(c) Track Maintenance Machines— 
Grade 1— 
Mainline Tampers. 
Switch Tampers. 
Mono Rail Tampers. 
Grade 2— 
Ballast Regulators. 
Spot Tampers. 
Grade 3— 
Crib Tampers. 

(d) Shovels— 
Grade 1— 
Shovels classified Grade 3 and Grade 2 

plus Dresser Marion 301M and other 
shovels of similar configuration and 
operating characteristics. 

Shovels classified Grade 3 plus P&H 
2800 MK1, P&H 2800 MK2, P&H 
2800 XP and other shovels of similar 
configuration and operating 
characteristics.    

Grade 3— 
P&H 1900, P&H 2100 and other shovels 

of similar configuration and 
operating characteristics. 
Note: The abovementioned grades 

apply by appointment only. 
Appointment shall be made where a 
Shovel Driver is trained and computent 
to operate all shovels specified at the 
particular grade level and is required by 
the employer to operate those shovels 
during the ordinary course of duties. 

(10) Apprentices (wage per week): An 
apprentice shall be paid a percentage of the 
appropriate tradesman's rate as contained in 
subclause (1) of this schedule in accordance with 
the following scales- 

Five Year Term % 
First year 45 
Second year 55 
Third year 65 
Fourth year 85 
Fifth year 95 
Four Year Term 
First year 50 
Second year 65 
Third year 85 
Fourth year 95 
Three and One Half Year Term 
First six months 50 
Next year 65 
Next following year 85 
Final year 95 
Three Year Term 
First year 60 
Second year 85 
Third year 95 

(11)(a) Employees employed as Boilermaker/ 
Welders, Fitters and Turners, Fitter/Welders, 
Fitters, Fitters — Refrigeration Welders, Panel 
Beaters and/or Spray Painters, Mechanical Fitters, 
Motor Mechanics, Plant Mechanics, Machinists 
First Class, Electrical Fitters, Electrical Installers, 
Electronics Tradesmen, Automotive Electrical 
Fitters, Sheet Metal Workers, Fitters —Locomotive 
Turbocharger Reblading (appointed as such). 
Fitters — Fuel Injection (appointed as such). Brake 
Equipment Fitters — Railway, Instrument Makers 
and/or Repairers, Industrial Electricians, 
Electricians — PLC Series 6/Locotrol, Electrical 
Tradesmen — Electronics (appointed as such). 
Electricians Special Class (appointed as such). 
Linesmen, Carpenters and Joiners, Plasterers/ 
Wall Tilers, Upholsterers, Painters, Plumbers, 
Bricklayers and Glaziers and Apprentices 
indentured to such trades shall be paid a tool 
allowance of $8.00 per week. 

(b) This allowance shall not be paid where the 
employer supplies the employee with all necessary 
tools. 

(c) An employee in receipt of this allowance 
shall provide himself with all basic and 
appropriate tools, kept in suitable condition, for 
the performance of his work. 

(d) An employee who fails to supply himself 
with all basic and appropriate tools shall not be 
entitled to this allowance until he complies with 
paragraph (c). 



The previous practice of the employer replacing 
worn-out and stolen tools shall be replaced by this 
subclause. 

(12) Experienced Tradesman's Allowance: A 
qualified tradesman shall, after 12 months' 
continuous service with the employer, be paid an 
allowance of $6.30 per week for all purposes which 
shall be increased to $11.50 per week after a further 
12 months' continuous service. 

(13) Construction Allowance: A disabilities 
allowance of $3.70 per week shall be paid to 
employees when employed on construction work. 
This allowance shall not apply to employees 
employed in a shop. 

(14) Certificated Operator's Allowance: The 
following allowance shall be paid for all purposes 
to employees who are operators of equipment 
covered by the Construction, Mining and Energy 
Workers' Union classifications and who are 
certificated in the calling in which they are 
employed, provided that the provisions of this 
subclause shall not apply to Locomotive 
Drivers— 

(a) $6.30 after 12 months' continuous 
service; 

(b) $11.50 after two years' continuous 
service. 

(15) An unsupervised tradesman (as defined) 
shall be paid 75 per cent of the rate prescribed in 
subclause (3) of this schedule in addition to the 
appropriate rate for his classification. An 
employee shall not qualify for payment under both 
this subclause and subclause (3). 

(16) Riggers, who may be called upon from time 
to time to carry out scaffolding work, to be paid as 
follows: 

(a) A Rigger with 12 months' experience in 
scaffolding work who is undertaking 
training to obtain a certificate of 
competency as a scaffolder — an 
allowance of $5.20 per week. 

(b) A Rigger with a certificate of 
competency as a scaffolder — an 
allowance of $10.00 per week. 

(17) Locomotive Driver Training Allowance: A 
Locomotive Driver when training an Observer 
who at the request of the company is in the process 
of gaining certification under the Inspection of 
Machinery Act to drive locomotives, shall be paid 
an allowance of 36 cents per hour for all purposes 
of the award. 

(18) Second Man Allowance: An Observer, 
when required to work as the second man of any 
Locomotive Crew shall be paid an all purpose 
allowance of $1.59 per hour. 

MEAT INDUSTRY (STATE) AWARD No. R9 of 
1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, 

Industrial Union of Workers, West Australian Branch 
and 

Coles/Myer and Woolworths (WA) Limited. 
No. 445 of 1989. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER S.A. KENNEDY 
COMMISSIONER C.B. PARKS. 

8th day of September 1989. 

Order. 
HAVING heard Mr R.D. Farrell on behalf of the 
Applicant and Mrs P. Bentley on behalf of the 
Respondents, and by consent, the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That notwithstanding the provisions of the Meat 
Industry (State) Award No. R9 of 1979, each 
employee employed by Coles/Myer and 
Woolworths (WA) Limited, shall have their rate of 
wage increased by $12.00 per week on and from the 
first pay period commencing on or after the 1st day 
of July 1989. 

By the Commission in Court Session, 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

MENTAL HEALTH NURSES CONSOLIDATED 
AWARD No. 13 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
WA Psychiatric Nurses Association 

(Union of Workers) 
and 

Honourable Minister for Health 
No. 65 of 1989. 

COMMISSIONER J.A. NEGUS. 
5th day of September 1989. 

Decision. 
THE COMMISSIONER: This application seeks to 
place the final seal of approval on a package which first 
came before a Commission in Court Session by 
agreement of the parties late in 1986. 

The nurses' work value package was endorsed by that 
Commission in Court Session in accordance with the 
then operative Wage Fixation Principles. The package 
was to be delivered in carefully spaced instalments and 
the issuance of subsequent enabling orders following 
the initial imprimatur fell to the Commission as 
presently constituted, as a member of the original 
bench. 

Thus it transpired that the first wage increases of five 
per cent from 1 January 1987 were followed by two per 
cent at base grade and five per cent at promotional level 
on 1 May 1987. Community Nurses in both general and 
mental health areas did not receive the increases of May 
1987 by reason of circumstances beyond the control of 
any individual. At length in October 1988 the position of 
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Community General Nurses was rectified with an 
agreed operative date of 1 March 1988. The Community 
Mental Health Nurses had enjoyed a measure of parity 
with their general nursing counterparts for some years. 
It is not useful to apportion blame in these matters — 
suffice to say that the Mental Health Nurses were not 
dealt with in October 1988. 

The adjustments for that group which I now ratify are 
the final instalment of the 1986 package. 

Appearances: Mr D.J. Cloghan, with Ms L. McLeod 
appeared on behalf of the applicant. 

Ms M. Kaempf appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
WA Psychiatric Nurses Association 

(Union of Workers) 
and 

Honourable Minister for Health 
No. 65 of 1989. 

MENTAL HEALTH NURSES CONSOLIDATED 
AWARD 1981, No. 13 of 1947. 

COMMISSIONER J.A. NEGUS. 
30th day of August 1989. 

Order. 
HAVING heard Mr D. Cloghan and Ms L. McLeod on 
behalf of the applicant and Ms M. Kaempf on behalf of 
the respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the Mental Health Nurses Consolidated 
Award 1981, No. 13 of 1947 be varied in accordance 
with the following schedule and that such variation 
shall have effect from the dates detailed in the 
following schedule. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Schedule. 
Clause 22. — Rates of Pay and Allowances: Delete 

subclauses (iv), (vi) and (vii) and insert in lieu 
thereof: 

(iv) Community Mental Column Column 
Health Nurse A B 
First year of service 545.50 584.10 
Second year of service 557.10 594.80 
Third year of service 570.90 609.60 
Fourth year of service 578.20 624.20 
Community Mental 
Health Nurse with a 
Post Basic Certificate 
First year of service 550.80 594.80 
Second year of service 564.50 609.60 
Third year of service 578.20 624.20 
Fourth year of service 595.10 645.20 

(vi) Community Mental 
Health Administrative 
Nurse 606.10 657.10 

(vii) Community Mental 
Health Administrative 
Nurse with a Post Basic 
Certificate 620.70 672.50 

Operative Date [Subclauses (iv). (vi) and (vii)]: 
Column A — the first pay period 

commencing on or after 20 March 1989: 
Column, B — the first pay period 

commencing on or after 11 August 1989. 

MOTOR VEHICLE (SERVICE STATION, 
SALES ESTABLISHMENTS, RUST PREVENTION, 
AND PAINT PROTECTION), INDUSTRY AWARD 

No. 29 of 1980. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Ampol Petroleum Ltd and Others. 

No. 729 of 1989. 
COMMISSIONER G.J. MARTIN. 

4th day of September 1989. 

Order. 
HAVING heard Mr S.L. Booth on behalf of the 
applicant and Mr M.A. O'Connor on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 730 of 
1988 of the 9th day of September 1988 have been 
complied with, hereby orders: 

That the Motor Vehicle (Service Station, Sales 
Establishments, Rust Prevention and Paint 
Protection), Industry Award No. 29 of 1980 as 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect from the date specified therein. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Contract of Service. 
7. Hours. 
8. Overtime. 
9. Shift Work. 

10. Holidays and Annual Leave. 
11. Record. 
12. Representatives Interviewing Employees. 
13. Absence Through Sickness. 
14. General Provisions. 
15. Supply of Overalls and Protective 

Clothing. 
16. Under-Rate Employees. 
17. Junior Employees. 
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18. Country Work. 
19. Vehicle Allowance. 
20. No Reduction. 
21. Wages. 
22. Long Service Leave. 
23. Bereavement Leave. 
24. Location Allowances. 
25. Superannuation. 

Schedule of Respondents. 
2. Insert after Clause 24. — Location Allowances of 

this award a new Clause 25. — Superannuation in the 
following terms— 

25. — Superannuation. 
(1) Employer Contributions:— 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) AWU Guardian Superannuation 
Fund; or 

(ii) MTA of WA Motor Industry 
Superannuation Fund; or 

(iii) an exempted Fund allowed by 
subclause (4) of this clause. 

(b) Employer contributions shall be paid on 
a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commenced employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contributions need be made on that 
employee's behalf. 

(iv) Where the employee neither 
completes and _ returns the 
application to join the Fund nor the 
letter of denial within one week of 
postage, the employer shall advise 
either the union or the Fund 

Administrator in writing of the 
employee's failure to return the 
completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
subparagraph (iv) of this 
paragraph should the employee 
not have returned the completed 
form the employer shall be under 
no obligation to make super- 
annuation payments on behalf of 
that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not 
be entitled to receive the employer 
contribution mentioned in subclause (1) 
— Employer Contributions of this clause, 
unless they work a minimum average of 
12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions. 
"Approved Fund" shall mean any fund which 

complies with the Australian Government's 
Operational Standards for Occupational Super- 
annuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 



69 W.A.LG. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3057 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) of this 
paragraph being given, the union 
has not challenged the suitability of 
the proposed Fund by notifying the 
Western Australian Industrial 
Relations Commission of a 
dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of this clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member 
of the Fund or have contributions made 
on my behalf. 

Signature:     

Name:   

Address:   

Classification:     

NURSES' (HOME OF PEACE) AWARD No. 28 of 
1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Australian Nursing Federation Industrial Union 

of Workers 
and 

The Homes of Peace (Inc). 
No. 599 of 1989. 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS 
COMMISSIONER S.A. KENNEDY 

25th day of August 1989. 

Order. 
HAVING heard Ms J. Ardern on behalf of the 
Applicant and Ms B. Fitzgerald on behalf of the 
Respondent, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Nurses' (Home of Peace) Award No. 28 
of 1963 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of September 
1989. 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after 

Clause 30. — Leave Without Pay insert new heading — 
Appendix. 

2. Clause 10. — Annual Leave: Delete this clause and 
insert in lieu thereof the following: 

10. — Annual Leave. 
(1)(a) An employee routinely rostered to work 

weekend shifts, all evening and/or night shifts, or 
such shifts in combination with day shift shall be 
entitled to seven consecutive weeks' annual leave 
by the employer after each period of 12 months' 
continuous service with such employer. 

(b) An employee who is not required to work 
evening, night, weekend shifts or public holidays 
shall be entitled to four consecutive weeks' annual 
leave by the employer after each period of 12 
months' continuous service with such employer. 

(c) An employee who is occasionally required to 
work an evening, night or weekend shift shall be 
entitled in addition to the leave prescribed in 
subclause (l)(b) of this clause, to a further day's 
leave for each seven ordinary shifts so worked, 
provided that the maximum additional leave shall 
not exceed five days. 

(d) An employee who occasionally is required to 
work, or remain on call, on a public holiday shall 
be entitled in addition to leave prescribed in 
subclause (l)(b) of this clause, to a further day's 
leave for each public holiday so worked. 

(2)(a) The employee shall be paid for any period 
of annual leave prescribed in this clause at the 
ordinary rate of wage the employee has received for 
the greatest proportion of the calendar month prior 
to her/his taking the leave, and, in the case of 



rostered employees, the rate of wage shall include 
the shift and weekend penalties the employee 
would have received had the employee not 
proceeded on annual leave. 

Where it is not possible to calculate the shift and 
weekend penalties the rostered employee would 
have received, the employee shall be paid at the 
rate of the average of such payments made each 
week over the four weeks prior to taking the 
leave. 

Provided that no employee when proceeding on 
annual leave shall be paid less than the sum of the 
following amounts for each week: 

(i) The employee's ordinary rate of wage as 
prescribed by this award for the period of 
annual leave (excluding shift and week- 
end penalties). 

(ii) Any of the allowances prescribed in 
Clause 25. — Special Allowances of this 
award and which are regularly paid to the 
worker. 

(iii) For those employees entitled to seven 
weeks' annual leave, a further amount 
calculated at the rate of 17.5 per cent of 
five-sevenths of the amounts referred to 
in paragraphs (i) and (ii) of this sub- 
clause. 

(iv) For other employees, a further amount 
calculated at the rate of 17.5 per cent of the 
amounts referred to in paragraphs (i) and 
(ii) of this subclause in respect of all 
periods of annual leave other than those 
periods to which the employee is entitled 
under subclause (l)(d) of this clause. 

(b) A part-time employee shall be paid in 
accordance with (a) of this subclause except that 
where her/his part-time hours have varied during 
the preceding 12 months her/his ordinary rate of 
wage, shall be determined by the average hours 
worked per week over this period. 

(3)(a) If after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully terminates her/his service or her/his 
employment is lawfully terminated by the 
employer through no fault of the employee, the 
employee shall be paid a proportionate amount in 
accordance with subclause (l)(a) and (b) of this 
clause in respect of each week of continuous 
service in that qualifying period. Such employee 
will be paid the full entitlement under subclause 
(l)(c) and (d). In respect of such leave the 17.5 per 
cent loading will not apply. 

(b) In addition to any payment to which she/he 
may be entitled under this subclause, an employee 
whose employment terminates after she/he has 
completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under 
this period shall be given payment in lieu of that 
leave unless she/he has been justifiably dismissed 
for misconduct and the misconduct for which she/ 
he has been dismissed occurred prior to the 
completion of that qualifying period. 

(4) Any time in respect of which an employee is 
absent from work except paid sick leave, the first 
three months of unpaid sick leave, the first month 
of workers' compensation leave, long service leave 
and compassionate leave, shall not count in 
accruing annual leave. 

(5) Each employee shall be given at least 14 
days' notice of the actual commencing date of her/. 
his leave. A roster shall be kept in all hospitals of 
over 20 bed average, showing the approximate date ■ 

of commencement of annual leave. The roster shall 
be placed on a notice board in some convenient 
place for inspection by workers. 

(6) Leave shall be given as soon as practicable 
after falling due, and shall not accumulate except 
with the consent of the nurse, and in no case shall it 
accumulate for more than two years. 

(7)(a) The annual leave prescribed in sub- 
clause (1) of this clause may be split into more than 
one portion: 

(i) where the 12 Accrued Day(s) Off are 
taken in conjunction with annual leave, 
by the employee once per annum 
provided that no portion is less than two 
weeks; 

(ii) by agreement between the employer and 
the employee concerned, annual leave 
may be taken in single days. 

(b) Any dispute arising out of this clause in 
relation to splitting an employee's annual leave 
entitlement, if not resolved by agreement between 
the employer, the employee and the union, shall be 
referred to the Western Australian Industrial 
Relations Commission for determination. 

(8) When an employee proceeds on the first four 
weeks of the annual leave prescribed by subclause 
(1) of this clause there will be no accrual towards an 
Accrued Day(s) Off as prescribed in subclauses (1) 
and (2) of Clause 8. — Hours of this award. Accrual 
towards an Accrued Day(s) Off shall continue 
during any other period of annual leave prescribed 
by this clause. 

3. Clause 10A. — Public Holidays: Delete subclause 
(2) only and insert in lieu thereof the following: 

(2) For the purposes of this clause the following 
days, or the days observed in lieu of those days, 
shall be considered as public holidays: New Year's 
Day, Australia Day, Good Friday, Easter Monday, 
Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing 
Day. 

4. Clause 21. — Salaries: Delete this clause and insert 
in lieu thereof the following: 

21. — Salaries. 
An employer on whom this award is binding 

shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

The minimum rate of wages per week payable to 
workers under this award shall be as follows. 

(l)(a) Salaries be paid at least twice per 
calendar month or fortnightly at the option of 
the employer, provided that by agreement 
between the employer and the employee 
concemed,the salary may be paid once per 
calendar month. 

(b) Salaries shall be paid by cheque, direct 
transfer or cash at the employer's discretion 
following consultation with the employees. 

(c) (i) The employer may require an em- 
ployee to receive wages by elec- 
tronic funds transfer into an 
account held at any major bank, 
building society, or Nurses' Credit. 
Any costs associated with the 
establishment by the employee of 
such an account and of the 
operation of it shall be borne by the 
employee. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3059 

(ii) In respect of transfer fees 
associated with the transfer of 
funds from the employer s bank to 
any other bank or financial 
institution nominated by the 
employee, such fees shall be paid 
by the employer. 

(2) Registered General Nurse 

(a) Level 1: 

(b) Level 2: 1 

(c) Level 3: 

(d) Level 4: 

Level 5: 

Classification in levels: 

Per Week 
$ 

428.20 
442.60 
459.90 
489.20 
503.80 
520.80 
540.50 
573.30 
588.60 
610.40 
621.30 
666.30 
682.50 
697.70 
713.90 
741.60 
763.40 
807.00 
829.00 
850.80 
883.50 
883.50 
941.60 

Level 1: A registered nurse in the 
first or subsequent years of 
experience as a registered 
nurse and not elsewhere 
classified. 

Level 2: A registered nurse ap- 
pointed as a clinical nurse, 
an area manager, a re- 
search nurse, a staff dev- 
elopment nurse. 
A registered nurse function- 
ing in a combined role and 
classified at Level 2. 

Level 3: A registered nurse ap- 
pointed as a clinical nurse 
specialist, a nurse manager, 
a nursing researcher, a staff 
development educator, or a 
nurse educator. 
A registered nurse function- 
ing in a combined role and 
classified at Level 3. 

Level 4: A registered nurse ap- 
pointed as a co-ordinator 
clinical nursing, a co- 
ordinator nursing manage- 
ment, a co-ordinator 
nursing research, or a co- 
ordinator nursing staff dev- 
elopment/education. 
A registered nurse ap- 
pointed to co-ordinate com- 
bined roles at Level 4. 
Director of Nursing — 
Level 4. 

Level 5: Director of Nursing — 
Level 5. 

(3)(a) Progression through the increments 
for a registered nurse classified at Level 1 shall 
occur by annual increments. 

(b) A nurse classified at Level 1 who 
completes a Bachelor of Applied Science in 
Nursing, or equivalent Nursing Degree, shall 
be given accelerated progression of 12 months 
through the incremental scale. 

Provided that a degree qualified nurse 
entering the workforce without clinical 
experience shall start at increment 1 Level 1. 
At the completion of 12 months' service that 
nurse shall accelerate one increment. 

(c) Progression for all other classifications 
for which there is more than one wage point, 
shall be by mutual increments, subject to a 
satisfactory performance appraisal. 

(4) Promotion and reclassification 
mechanisms shall be as agreed between the 
employer and the Federation. 

(5) Where an employee is appointed to a 
position, previous relevant nursing experience 
at that level, or in a similar level under a 
differing career structure, shall be taken into 
account for determining the appropriate 
increment level. 

Experience shall include the time spent in 
hospital based post basic courses, and 
includes midwifery and psychiatric training. 

(6) The onus of proof of previous 
experience shall rest with the employee. 

Provided that an employee returning to the 
profession after an absence greater than five 
years shall commence at the first increment of 
Level 1 for a period of three months. During 
this time the employee shal be subject to 
performance appraisal and review by the 
Director of Nursing or by peer assessment if 
there is a dispute. Upon satisfactory review 
she/he shall move to a level and increment as 
determined by the assessment. An employee 
who fails to satisfy the panel of her/his 
competency to progress through the Level 1 
increments or into another level as the case 
may be, may apply for reassessment by a peer 
assessment panel after a period of 12 months 
from the date of employment. 

5. Clause 25. — Special Allowances: Delete this 
clause and insert in lieu thereof the following: 

25.—Special Allowances. 
In addition to the wages prescribed in this award 

Special Allowances as set out in this clause shall be 
paid to: 

(1) A nurse holding a post graduate 
diploma or degree obtained from a recognised 
college of nursing, university or college of 
advanced education and required in her/his 
employment: 

Per Week 
$ 

(a) Six months'study 18.80 
(b) Twelve months'study 31.50 

Provided that a post graduation degree shall 
be recognised at the 12 month of study rate. 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western 
Australia and required in her/his 
employment: 

$ 
(a) Six months' study 10.50 
(b) Twelve months' study 14.60 



(3)(a) Employees who qualify for the 
allowances as prescribed in (1) and (2) of this 
clause shall have the aggregate of allowances 
received reduced by the amount of $14.60 per 
week. 

(b) The provisions of (3)(a) shall not apply 
to employees holding a midwifery post basic 
certificate endorsed by the Nurses Board of 
WA and required in employment or to 
employees at Level 1 increments 1,2 and 3, as 
prescribed in Clause 21 of this award. 

(c) The allowances prescribed in (1) and (2) 
of this clause shall not reflect state wage 
decision increases. 

(4)(a) A worker who is required to remain 
on "close call" for duty and not allowed to 
leave the hospital precincts or her/his place of 
residence, the sum of $2.40 for each period in 
any 24 hours she/he is so required, in addition 
to the wage to which she/he is otherwise 
entitled. 

(b) A worker who is required to remain on 
"remote call" i.e. on call for duty and allowed 
to leave the hospital precincts or her/his place 
of residence, but so that she/he may be 
contacted, the sum of $1.60 for each period in 
any 24 hours she/he is so required in addition 
to the wage to which she/he is otherwise 
entitled. 

(c) A worker who is called back for duty 
shall be paid all reasonable expenses incurred 
in travelling. 

6. Appendix: Immediately after Clause 30. — Leave 
Without Pay insert new Appendix as follows: 

Appendix. 
1. The parties are committed to a review of the 

present rostering arrangements as part of the four 
per cent second tier agreement. 

2. Further to the above, and acknowledging 
provisions of the existing Hours and Rostering 
clause of this award, the parties agree to examine 
variations to existing rostering arrangements. 
These new arrangements will be designed to im- 
prove productivity and efficiency in the workplace 
and enhance patient care. 

3. The arrangements to be considered shall 
include: 

(a) actual hours of 38 hours per week or 76 
hours per fortnight. 

(b) a four week cycle of 19 days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the 20th 
day in each cycle as a day off and paid for 
as though worked. 

(c) actual hours of 76 hours over nine days 
per fortnight with the 10th day to be taken 
as an unpaid rostered day off. 

(d) actual hours of 40 per week or 80 per 
fortnight with two hours of each week's 
work accruing as an entitlement to a 
maximum of 12daysoff in each 12month 
period. 

(e) any other method as agreed between the 
employer and the union. 

4. The employer shall notify employees of any 
proposed roster changes no less than 30 days prior 
to the proposed date of implementation. 

5. The proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned at the time of notification of change. 

The affected parties (i.e. site management and 
employees) will then consult with each other with a 
view to agreeing to the proposed roster. 

6. Where agreement cannot be reached, the 
issues may be referred to the Western Australian 
Industrial Relations Commission for conciliation 
and, if necessary, arbitration. 

7. The provisions of this appendix shall not 
apply to rostering clauses contained within the 
Hours and Rostering clause of the award. 

8. Where a dispute is not notified to the Western 
Australian Industrial Relations Commission with- 
in the 30 day notice period outlined in Clause 5, the 
roster may be implemented. 

NURSES' (PRIVATE HOSPITALS) 
AWARD No. 1 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Australian Nursing Federation Industrial Union 

of Workers 
and 

Alfred Carson Hospital and Others 
No. 601 of 1989. 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS 
COMMISSIONER S.A. KENNEDY 

25th day of August 1989. 

Order. 
HAVING heard Ms J. Ardern on behalf of the 
Applicant and Ms B. Fitzgerald on behalf of the 
Respondent, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Nurses' (Private Hospitals) Award No. 1 
of 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of September 
1989. 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after 

Clause 37. — Leave Without Pay insert new heading — 
Appendix. 

2. Clause 10. — Annual Leave: Delete this clause and 
insert in lieu thereof the following: 

10.—Annual Leave. 
(l)(a) An employee routinely rostered to work 

all evening and/or night shifts, or such shifts in 
combination with day shift shall be entitled to 
seven consecutive weeks' annual leave by the 
employer after each period of 12 months' 
continuous service with such employer. 

(b) An employee who is not required to work 
evening night, weekend shifts or public holidays 
shall be entitled to four consecutive weeks' annual 
leave by the employer after each period of 12 
months' continuous service with such employer. 
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(c) An employee who is occasionally required to 
work an evening, night or weekend shift shall be 
entitled in addition to the leave prescribed in 
subclause (l)(b) of this clause, to a further day's 
leave for each seven ordinary shifts so worked, 
provided that the maximum additional leave shall 
not exceed five days. 

(d) An employee who occasionally is required to 
work, or remain on call, on a public holiday shall 
be entitled in addition to leave prescribed in 
subclause (l)(b) of this clause, to a further day's 
leave for each public holiday so worked. 

(2)(a) The employee shall be paid for any period 
of annual leave prescribed in this clause at the 
ordinary rate of wage the employee has received for 
the greatest proportion of the calendar month prior 
to her/his taking the leave, and, in the case of 
rostered employees, the rate of wage shall include 
the shift and weekend penalties the employee 
would have received had the employee not 
proceeded on annual leave. 

Where it is not possible to calculate the shift and 
weekend penalties the rostered employee would 
have received, the employee shall be paid at the 
rate of the average of such payments made each 
week over the four weeks prior to taking the 
leave. 

Provided that no employee when proceeding on 
annual leave shall be paid less than the sum of the 
following amounts for each week: 

(i) The employee's ordinary rate of wage as 
prescribed by this award for the period of 
annual leave (excluding shift and week- 
end penalties). 

(ii) Any of the allowances prescribed in 
Clause 21. — Special Allowances of this 
award and which are regularly paid to the 
worker. 

(iii) For those employees entitled to seven 
weeks' annual leave, a further amount 
calculated at the rate of 17.5 per cent of 
five-sevenths of the amounts referred to 
in paragraphs (i) and (ii) of this sub- 
clause. 

(iv) For other employees, a further amount 
calculated at the rate of 17.5 per cent of the 
amounts referred to in paragraphs (i) and 
(ii) of this subclause in respect of all 
periods of annual leave other than those 
periods to which the employee is entitled 
under subclause (l)(d) of this clause. 

(3)(a) If after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully terminates her/his service or her/his 
employment is lawfully terminated by the 
employer through no fault of the employee, the 
employee shall be paid a proportionate amount in 
accordance with subclause (l)(a) and (b) of this 
clause in respect of each week of continuous 
service in that qualifying period. Such employee 
will be paid the full entitlement under subclause 
(l)(c) and (d). In respect of such leave the 17.5 per 
cent loading will not apply. 

(b) In addition to any payment to which she/he 
may be entitled under this subclause, an employee 
whose employment terminates after she/he has 
completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under 
this period shall be given payment in lieu of that 
leave unless she/he has been justifiably dismissed 
for misconduct and the misconduct for which she/ 
he has been dismissed occurred prior to the 
completion of that qualifying period. 

(4) Any time in respect of which an employee is 
absent from work except paid sick leave, the first 
three months of unpaid sick leave, the first three 
months of unpaid sick leave, the first month of 
workers' compensation leave, long service leave 
and compassionate leave, shall not count in 
accruing annual leave. 

(5)(a) The annual leave prescribed by this 
clause may be given and taken before the 
completion of 12 months' continuous service as 
prescribed by subclause (1) of this clause. 

(b) If the services of an employee terminate and 
the employee has taken a period of leave in accord- 
ance with this subclause and if the period of leave 
so taken exceeds that which would become due 
pursuant to subclause (3) of this clause the 
employee shall be liable to pay the amount 
representing the difference between the amount 
received by her/him for the period of leave taken in 
accordance with subclause (3) of this clause. 
The employer may deduct this amount from 
moneys due to the employee by reason of the other 
provisions of this award at the time of 
termination. 

(6) Each employee shall be given at least 14 
days' notice of the actual commencing date of her/ 
his leave. A roster shall be kept in all hospitals of 
over 20 bed average, showing the approximate date 
of commencement of annual leave. The roster shall 
be placed on a notice board in some convenient 
place for inspection by workers. 

(7) Leave shall be given as soon as practicable 
after falling due. The leave of a student nurse shall 
not accumulate but shall be given each year. The 
leave of a nurse shall not accumulate except with 
the consent of the nurse and in no case shall it 
accumulate for more than two years. 

(8) Any leave accrued for the final year of train- 
ing shall be paid for at the rate payable for such 
year of service. 

(9)(a) The annual leave prescribed in sub- 
clause (1) of this clause may be split into more than 
one portion— 

(i) where the 12 Accrued Day(s) Off are 
taken in conjunction with annual leave, 
by the employee once per annum 
provided that no portion is less than two 
weeks; 

(ii) by agreement between the employer and 
the employee concerned, annual leave 
may be taken in single days. 

(b) Any dispute arising out of this clause in 
relation to splitting an employee's annual leave 
entitlement, if not resolved by agreement between 
the employer, the employee and the union, shall be 
referred to the Western Australian Industrial 
Relations Commission for determination. 

(10) When an employee proceeds on the first 
four weeks of the annual leave prescribed by sub- 
clause (1) of this clause there will be no accrual 
towards an Accrued Day(s) Off as prescribed in 
subclauses (1) and (2) of Clause 8. — Hours of this 
award. Accrual towards an Accrued Day(s) Off 
shall continue during any other period of annual 
leave prescribed by this clause. 

(11) In the case of a part-time employee whose hours 
have varied over the qualifying period the ordinary rate 
of wage shall be ascertained by averaging the hours 
worked during the qualifying period. 
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3. Clause 10A. — Public Holidays: Delete subclause 
(2) and insert in lieu thereof the following: 

(2) For the purposes of this clause the following 
days, or the days observed in lieu of those days, 
shall be considered as public holidays: New Year's 
Day, Australia Day, Labour Day, Good Friday, 
Easter Monday, Anzac Day, State Foundation 
Day, Queen's Birthday, Christmas Day and 
Boxing Day. 

4. Clause 21. — Special Allowances: Delete this 
clause and insert in lieu thereof the following: 

21.—Special Allowances. 
In addition to the wages prescribed in this award 

Special Allowances shall be paid to: 
(1) A nurse holding a post graduate 

diploma or degree obtained from a recognised 
college of nursing, university or college of 
advanced education and required in her/his 
employment: 

Per Week 
$ 

(a) six months' study 18.80 
(b) twelve months'study 31.50 

Provided that a post graduation degree shall 
be recognised at the 12 months of study rate. 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western 
Australia and required in her/his 
employment: 

$ 
(a) six months' study 10.50 
(b) twelve months' study 14.60 

telephone rental calculated on the basis that 
for each seven days on which a worker is 
required to be on call the employer shall pay 
the worker one-fiftysecond of the annual 
rental paid by the worker. 

5. Clause 29. — Wages: Delete this clause and insert 
in lieu thereof the following: 

29.—Wages. 
An employer on whom this award is binding 

shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that' 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

The minimum weekly rates payable to 
employees under this award shall be as follows. 

(1) Post Basic Student: Registered nurse 
undertaking post basic training in a course 
leading to registration or a certificate endorsed 
by the Nurses Board of Western Australia 
shall be paid at the rate prescribed in 
paragraph (a) of subclause (3) of this clause for 
the second year of experience or such higher 
rates commensurate with the pre-requisite 
experience for entry to a course. Provided that 
this subclause shall not operate so as to 
increase the rate of wage being paid to a nurse 
at the point of entry to such a course. 

(3)(a) Employees who qualify for the 
allowances as prescribed in (1) and (2) of this 
clause shall have the aggregate of allowances 
received reduced by the amount of $14.60 per 
week. 

(b) The provisions of (3)(a) shall not apply 
to employees holding a midwifery post basic 
certificate endorsed by the Nurses Board of 
WA and required in employment or to 
employees at Level 1 increments 1,2 and 3, as 
prescribed in Clause 29. — Wages of this 
award. 

(c) The allowances prescribed in (1) and (2) 
of this clause shall not reflect State Wage 
Decision increases. 

(4)(a) For the purpose of this award a 
worker is on call when she/he is directed by the 
employer to remain at such a place as will 
enable the employer to readily contact her/ 
him during the hours when she/he is not 
otherwise on duty. In so determining the place 
at which the worker shall remain, the 
employer may require that place to be within a 
specified radius from the hospital. 

(b) A worker shall be paid 18.75 per cent of 
one-fortieth of the rate prescribed in this 
award for a registered general nurse in her/his 
third year for each hour or part thereof she/he 
is on call, provided that payment in accord- 
ance with this paragraph shall not be made 
with respect to any period for which payment 
is made in accordance with the provisions of 
Clause 9. — Overtime of this award when the 
worker is recalled to work. 

(c) If the usual means of contact between 
the employer and the worker on call is a 
telephone and if the worker pays or 
contributes towards the payment of the rental 
of such telephone the employer shall pay the 
worker an amount being a proportion of the 

(2) Registered Mothercraft Nurse 

Per Week 

First year 
Second year 
Third year 
Fourth year 
Fifth year and thereafter 

(3) Registered General Nurse: 
(a) Level 1: 1 

2 
3 
4 
5 
6 
7 

(b) Level 2: 1 

(c) Level 3: 

(d) Level 4: 

(e) Level 5: 

356.50 
363.90 
374.70 
385.90 
396.70 

428.20 
442.60 
459.90 
489.20 
503.80 
520.80 
540.50 
573.30 
588.60 
610.40 
621.30 
666.30 
682.50 
697.70 
713.90 
741.60 
763.40 
807.00 
829.00 
850.80 
883.50 
883.50 
941.60 

(I) Classification in levels: 
Level 1: A registered nurse in the 

first or subsequent years of 
experience as a registered 
nurse and not elsewhere 
classified. 
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Level 2: A registered nurse ap- 
pointed as a clinical nurse, 
an area manager, a re- 
search nurse, a staff dev- 
elopment nurse. 
A registered nurse function- 
ing in a combined role and 
classified at Level 2. 

Level 3: A registered nurse ap- 
pointed as a clinical nurse 
specialist a nurse manager, 
a nursing researcher, a staff 
development educator, or a 
nurse educator. 
A registered nurse function- 
ing in a combined role and 
classified at Level 3. 

Level 4: A registered nurse ap- 
pointed as a co-ordinator 
clinical nursing, a co- 
ordinator nursing manage- 
ment, a co-ordinator 
nursing research, or a co- 
ordinator nursing staff dev- 
elopment/education. 
A registered nurse ap- 
pointed to co-ordinate com- 
bined roles at Level 4. 
Director of Nursing — 
Level 4. 

Level 5: Director of Nursing — 
Level 5. 

(4)(a) Progression through the increments 
for a registered nurse classified at Level 1 shall 
occur by annual increments. 

(b) (i) A nurse classified at Level 1 who 
completes a Bachelor of Ap- 
plied Science in Nursing, or 
equivalent Nursing Degree 
shall be given accelerated pro- 
gression of 12 months through 
the incremental scale. 

Provided that a degree 
qualified nurse entering the 
workforce without clinical 
experience shall start at 
increment 1 Level 1. At the 
completion of 12 months' 
service that nurse shall 
accelerate one increment. 

(ii) The provisions of (b)(i) shall not 
apply to a nurse on the max- 
imum incremental point in 
Level 1. 

(c) Progression for all other classifications 
for which there is more than one wage point, 
shall be by annual increments, subject to a 
satisfactory performance appraisal. 

(5) Promotion and reclassification 
mechanisms shall be as agreed between the 
employer and the Federation. 

(6) Where an employee is appointed to a 
position, previous relevant nursing experience 
at that level, or in a similar level under a 
differing career structure, shall be taken into 
account for determining the appropriate 
incremental level. 

Experience shall include the time spent in 
hospital based post basic courses, and 
includes midwifery and psychiatric training. 

(7) The onus of proof of previous ex- 
perience shall rest with the employee. 

Provided that an employee returning to the 
profession after an absence greater than five 
years shall commence at the first increment of 
Level 1 for a period of three months. During 
this time the employee shall be subject to 
performance appraisal and review by the 
Director of Nursing or by peer assessment if 
there is dispute. Upon satisfactory review she/ 
he shall move to a level and increment as 
determined by the assessment. An employee 
who fails to satisfy the panel of her/his 
competency to progress through the Level 1 
increments or into another level as the case 
may be, may apply for reassessment by a peer 
assessment panel after a period of 12 months 
from the date of employment. 

6. Appendix: Immediately after Clause 32. — Leave 
Without Pay insert new Appendix as follows: 

Appendix. 
1. The parties are committed to a review of the 

present rostering arrangements as part of the four 
per cent second tier agreement. 

2. Further to the above, and acknowledging 
provisions of the existing Hours and Rostering 
clause of this award, the parties agree, to examine 
variations to existing rostering arrangements. 
These new arrangements will be designed to im- 
prove productivity and efficiency in the workplace 
and enhance patient care. 

3. The arrangements to be considered shall 
include: 

(a) actual hours of 38 hours per week or 76 
hours per fortnight. 

(b) a four week cycle of 19 days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the 20th 
day in each cycle as a day off and paid for 
as though worked. 

(c) actual hours of 76 hours over nine days 
per fortnight with the 10th day to be 
taken as an unpaid rostered day off. 

(d) actual hours of 40 per week or 80 per 
fortnight with two hours of each week's 
work accruing as an entitlement to a 
maximum of 12 days off in each 12 month 
period. 

(e) any other method as agreed between the 
employer and the union. 

4. The employer shall notify employees of any 
proposed roster changes no less than 30 days prior 
to the proposed date of implementation. 

5. The proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned at the time of notification of change. 

The affected parties (i.e. site management and 
employees) will then consult with each other with a 
view to agreeing to the proposed roster. 

6. Where agreement cannot be reached, the 
issues may be referred to the Western Australian 
Industrial Relations Commission for conciliation 
and, if necessary, arbitration. 

7. The provisions of this appendix shall not 
apply to rosterning clauses contained within the 
Hours and Rostering clause of the award. 

8. Where a dispute is not notified to the Western 
Australian Industrial Relations Commission with- 
in the 30 day notice period outlined in Clause 5, the 
roster may be implemented. 



NURSES' (RED CROSS BLOOD TRANSFUSION 
SERVICE) AWARD No. 16 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Australian Nursing Federation Industrial Union 

of Workers 
and 

Red Cross Society, WA Division. 
No. 598 of 1989. 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS 
COMMISSIONER S.A. KENNEDY 

25th day of August 1989. 

Order. 
HAVING heard Ms J. Ardern on behalf of the 
Applicant and Ms B. Fitzgerald on behalf of the 
Respondent, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Nurses' (Red Cross Blood Transfusion 
Service) Award of 1979, No. 16 of 1979 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of September 1989. 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after 

Clause 23. — Leave Without Pay insert new heading — 
Appendix. 

2. Clause 8. — Annual Leave and Holidays: Delete 
this clause and insert in lieu thereof the following: 

8.—Annual Leave and Holidays. 
(1) An employee, other than a casual, shall be 

entitled to four weeks' leave with pay after each 12 
months' continuous service. 

(2) An employee who is required to remain on 
call on any of the days prescribed in subclause (8) 
of this clause shall be entitled to an additional day 
of leave for such days. 

(3) Payment for such leave shall be at the 
ordinary rate including any allowances, in 
addition thereto, an amount equal to 17.5 per cent 
of the total amount shall be paid at the time the 
worker proceeds on leave. 

(4)(a) Where, after one month's service in any 12 
months' accrual period, an employee's services are 
lawfully terminated through no fault of the 
employee, she/he shall be paid 2.92 hours' pay at 
.her/his ordinary rate including any allowances for 
each completed week of service together with 
payment for any additional days as.prescribed in 
subclause (2) of this clause. 

(b) In addition to any payment to which she/he 
may be entitled under paragraph (a) of this 
subclause, an employee whose employment 
terminates through no fault of the employee after 
she/he has completed a 12 month accrual period 
and who has not taken leave in respect of that 
qualifying period, shall be given payment in lieu of 

that leave in accordance with subclause (3) of this 
clause together with payment for any additional 
days as prescribed in subclause (2) of this clause. 

(5) By consent between the employer and 
employee, the leave referred to in this clause may 
be taken in single days. 

(6) Any time in respect of which an employee is 
absent from work except paid sick leave, the first 
three months of unpaid sick leave, the first month 
of workers' compensation leave, long service leave 
and compassionate leave, shall not count in 
accruing annual leave. 

(7) Leave shall be allowed as soon as practicable 
after falling due and shall be cleared within the 
year following its accrual. 

(8) The following days shall be allowed as 
holidays without loss of pay — New Year's Day, 
Australia Day, Labour Day, Good Friday, Easter 
Monday, Anzac Day, State Foundation Day, 
Queen's Birthday, Christmas Day and Boxing 
Day, together with such other days as may be 
allowed as holidays to technical staff employed by 
the Blood Transfusion Service. 

(9) Any annual leave entitlement as at 1 July 
1985 shall be adjusted in hours in the ratio of 38 to 
40. 

(10) There shall be no accrual towards an 
Accrued Day Off during any period of annual 
leave. 

3. Clause 19. — Wages: Delete this clause and insert 
in lieu thereof the following: 

19—Wages. 
An employer on whom this award is binding 

shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

The minimum rates of pay for employees 
covered by this award shall be: 

Per Week 
$ 

(1) Enrolled Nurse: 
1st year of experience 375.70 
2nd year of experience 380.40 
3rd year of experience 390.90 
Special Class 409.70 
(The appointment of "Special Class" 
shall be at the discretion of the employer 
which may be exercised to recognise 
special skills or responsibilities not 
usually required of an enrolled nurse) 

(2) Registered General Nurse: 
1st year of experience 428.20 
2nd year of experience 442.60 
3rd year of experience 459.90 
4th year of experience 489.20 
5th year of experience 503.80 
6th year and thereafter 520.80 

(3) Charge Nurse: 
1st year of experience 523.00 
2nd year of experience 535.30 
3rd year of experience 546.80 
4th year of experience 560.20 
5th year of experience 571.70 

(4) Director of Nursing: 
1st year of experience 591.70 
2nd year of experience 606.00 
3rd year of experience 621.20 
Thereafter 638.70 
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(5) A registered general nurse who is 
required by the employer to perform clinical 
instruction of nurses shall be paid an 
allowance per week equal to the difference 
between the 6th year rate set out in (2) hereof 
and the 1st year rate set out in (3) hereof. 

(6) A registered general nurse who is 
required to exercise "In Charge" 
responsibilities in connection with mobile 
clinics when there is no other charge or 
supervisory nurse on duty shall be paid an 
allowance calculated in accordance with (5) 
hereof. 

(7) A nurse classified as a registered general 
nurse who completes a Bachelor of Applied 
Science in Nursing, or equivalent nursing 
degree, shall be given accelerated progression 
of 12 months through the incremental scale. 

Provided that a degree qualified nurse 
entering the workforce without clinical 
experience shall start at increment 1. At the 
completion of 12 months' service that nurse 
shall accelerate one increment. 

4. Appendix: Immediately after Clause 23. — Leave 
Without Pay insert new Appendix as follows: 

Appendix. 
1. The parties are committed to a review of the 

present rostering arrangements as part of the four 
per cent second tier agreement. 

2. Further to the above, and acknowledging 
provisions of the existing Hours and Rostering 
clause of this award, the parties agree to examine 
variations to existing rostering arrangements. 
These new arrangements will be designed to im- 
prove productivity and efficiency in the workplace 
and enhance patient care. 

3. The arrangements to be considered shall 
include: 

(a) actual hours of 38 hours per week or 76 
hours per fortnight. 

(b) a four week cycle of 19 days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the 20th 
day in each cycle as a day off and paid for 
as though worked. 

(c) actual hours of 76 hours over nine days 
per fortnight with the 10th day to be taken 
as an unpaid rostered day off. 

(d) actual hours of 40 per week or 80 per 
fortnight with two hours of each week's 
work accruing as an entitlement to a 
maximum of 12 days off in each 12 month 
period. 

(e) any other method as agreed between the 
employer and the union. 

4. The employer shall notify employees of any 
proposed roster changes no less than 30 days prior 
to the proposed date of implementation. 

5. The proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned at the time of notification of change. 

The affected parties (i.e. site management and 
employees) will then consult with each other with a 
view to agreeing to the proposed roster. 

6. Where agreement cannot be reached, the 
issues may be referred to the Western Australian 
Industrial Relations Commission for conciliation 
and, if necessary, arbitration. 

7. The provisions of this appendix shall not 
apply to rostering clauses contained within the 
Hours and Rostering clause of the award. 

8. Where a dispute is not notified to the Western 
Australian Industrial Relations Commission with- 
in the 30 day notice period outlined in Clause 5, the 
roster may be implemented. 

NURSES' (SILVER CHAIN ASSOCIATION) 
AWARD No. 14 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Australian Nursing Federation Industrial Union 

of Workers 
and 

Silver Chain Nursing Association 
No. 600 of 1989. 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER G.G. HALLIWHLL 

COMMISSIONER J.A. NEGUS 
COMMISSIONER S.A. KENNEDY 

25th day of August 1989. 

Order. 
HAVING heard Ms J. Ardern on behalf of the 
Applicant and Ms B. Fitzgerald on behalf of the 
Respondent, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Nurses' (Silver Chain Association) 
Award No. 14 of 1965 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
September 1989. 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after 

Clause 32. — Leave Without Pay insert new heading — 
Appendix. 

2. Clause 12. —Annual Leave: Delete this clause and 
insert in lieu thereof the following: 

12.—Annual Leave. 
(l)(a) An employee routinely rostered to work 

all evening and/or night shifts, or such shifts in 
combination with day shift shall be entitled to 
seven consecutive weeks' annual leave by the 
employer after each period of 12 months' 
continuous service with such employer. 

(b) An employee who is not required to work 
evening, night, weekend shifts or public holidays 
shall be entitled to four consecutive weeks' annual 
leave by the employer after each period of 12 
months' continuous service with such employer. 

(c) An employee who is occasionally required to 
work an evening, night or weekend shift shall be 
entitled in addition to the leave prescribed in 
subclause (l)(b) of this clause, to a further day's 
leave for each seven ordinary shifts so worked, 
provided that the maximum additional leave shall 
not exceed five days. 



(d) An employee who occasionally is required to 
work, or remain on call, on a public holiday shall 
be entitled in addition to leave prescribed in 
subclause (l)(b) of this clause, to a further day's 
leave for each public holiday so worked. 

(2)(a) The employee shall be paid for any period 
of annual leave prescribed in this clause at the 
ordinary rate of wage the employee has received for 
the greatest proportion of the calendar month prior 
to her/his taking the leave, and, in the case of 
rostered employees, the rate of wage shall include 
the shift and weekend penalties the employee 
would have received had the employee not 
proceeded on annual leave. 

Where it is not possible to calculate the shift and 
weekend penalties the rostered employee would 
have received, the employee shall be paid at the 
rate of the average of such payments made each 
week over the four weeks prior to taking the 
leave. 

Provided that no employee when proceeding on 
annual leave shall be paid less than the sum of the 
following amounts for each week: 

(i) The employee's ordinary rate of wage as 
prescribed by this award for the period of 
annual leave (excluding shift and week- 
end penalties). 

(ii) Any of the allowances prescribed in 
Clause 25. — Special Allowances of this 
award and which are regularly paid to the 
worker. 

(iii) For those employees entitled to seven 
weeks' annual leave, a further amount 
calculated at the rate of 17.5 per cent of 
five-sevenths of the amounts referred to 
in paragraphs (i) and (ii) of this sub- 
clause. 

(iv) For other employees, a further amount 
calculated at the rate of 17.5 per cent of the 
amounts referred to in paragraphs (i) and 
(ii) of this subclause in respect of all 
periods of annual leave other than those 
periods to which the employee is entitled 
under subclause (l)(d) of this clause. 

(3)(a) If after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully terminates her/his service or her/his 
employment is lawfully terminated by the 
employer through no fault of the employee, the 
employee shall be paid a proportionate amount in 
accordance with subclause (l)(a) and (b) of this 
clause in respect of each week of continuous 
service in that qualifying period. Such employee 
will be paid the full entitlement under subclause 
(l)(c) and (d). In respect of such leave the 17.5 per 
cent loading will not apply. 

(b) In addition to any payment to which she/he 
may be entitled under this subclause, an employee 
whose employment terminates after she/he has 
completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under 
this period shall be given payment in lieu of that 
leave unless she/he has been justifiably dismissed 
for misconduct and the misconduct for which she/ 
he has been dismissed occurred prior to the 
completion of that qualifying period. 

(4) Any time in respect of which an employee is 
absent from work except paid sick leave, the first 
three months of unpaid sick leave, the first three 
months of unpaid sick leave, the first month of 
workers' compensation leave, long service leave 
and compassionate leave, shall not count in 
accruing annual leave. 

(5) Each employee shall be given at least 14 
days' notice of the actual commencing date of her/ 
his leave, unless the employee and employer agree 
to a lesser period. 

(6) Leave shall be given as soon as practicable 
after falling due, and shall not accumulate except 
with the consent of the nurse, and in no case shall it 
accumulate for more than two years. 

(7) The leave referred to in this clause may, by 
consent between the employer and employee, be 
taken in single days. 

(8) Any qualifications allowances regularly 
paid to the employee in accordance with Clause 20. 
— Motor Cars and Allowances of this award shall 
be paid during the period of annual leave. 

(9) When an employee proceeds on the first four 
weeks' of the annual leave prescribed by subclause 
(1) of this clause there will be no accrual towards an 
Accrued Day(s) Off as prescribed in subclauses (1) 
and (2) of Clause 10. — Hours of Duty, On Call and 
Overtime of this award. Accrual towards an 
Accrued Day(s) Off shall continue during any 
other period of annual leave prescribed by this 
clause. 

(10) Any annual leave entitlements as at 1 April 
1985 shall be adjusted in hours in the ratio of 38 to 
40. 

3. Clause 20. — Motor Cars and Allowances: Delete 
subclause (4) of this clause and insert in lieu thereof the 
following: 

(4)(a) Employees who are in possession of a 
qualification from a university or college of 
advanced education relative to their employment 
shall in addition to the rates prescribed in Clause 
27. — Wages of this award for their classification be 
paid: $38.00 per week. 

(b) Employees who have undertaken part of a 
course leading to the qualification mentioned in 
paragraph (a) of this subclause and such part is all 
that is required by the employer to be completed 
shall be paid in addition to their classified rates as 
prescribed in Clause 27. — Wages of this award: 
$17.50 per week. 

(c) Employees who hold a certificate endorsed 
by the Nurses Board and which is relevant to their 
duties shall be paid the amount prescribed in para- 
graph (b) of this subclause. 

(d) (i) Employees who qualify for the 
allowances as prescribed in (a), (b) and 
(c) of this subclause shall have the 
aggregate of allowances reduced by the 
amount of $14.60 per week. 

(ii) The provisions of (d)(i) shall not apply 
to employees holding a midwifery post 
basic certificate endorsed by the Nurses 
Board of WA. 

(iii) The allowances prescribed in (a), (b) 
and (c) of this subclause shall not reflect 
State wage decision increases. 

4. Clause 27. — Wages: Delete this clause and insert 
in lieu thereof the following: 

27.—Wages. 
(1) Wages shall be paid at least fortnightly. 
(2) The minimum rates of wages payable to 

employees covered by this award shall be as 
follows: 

(a) Registered General Nurse 

Level 1: 1 
2 
3 

Per Week 
$ 

503.80 
520.80 
540.50 
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Per Week 
S 

Level 2: 1 573.30 
2 588.60 
3 610.40 
4 621.30 

Level 3: 1 666.30 
2 682.50 
3 697.70 
4 713.90 

Level 4: 1 741.60 
2 763.40 
3 807.00 
4 829.00 
5 850.80 
6 883.50 

Level 5: 1 883.50 
2 941.60 

5. Clause 30. — Bush Nursing Posts — Availability 
Allowance and Special Leave: Delete subclause (5) and 
insert in lieu thereof the following: 

(5) The rates of availability allowance shall 
increase in accordance with movements in the rate 
of pay for a Silver Chain Nurse Level 2, increment 
2, specified in subclause (2)(a) of Clause 27. — 
Wages of this Award. 

6. Appendix: Immediately after Clause 32. — Leave 
Without Pay insert new Appendix as follows: 

Appendix. 
1. The parties are committed to a.review of the 

present rostering arrangements as part of the four 
per cent second tier agreement. 

2. Further to the above, and acknowledging 
provisions of the existing Hours and Rostering 
clause of this award, the parties agree to examine 
variations to existing rostering arrangements. 
These new arrangements will be designed to im- 
prove productivity and efficiency in the workplace 
and enhance patient care. 

3. The arrangements to be considered shall 
include: 

(a) actual hours of 38 hours per week or 76 
hours per fortnight. 

(b) a four week cycle of 19 days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the 20th 
day in each cycle as a day off and paid for 
as though worked. 

(c) actual hours of 76 hours over nine days 
per fortnight with the 10th day to be 
taken as an unpaid rostered day off. 

(d) actual hours of 40 per week or 80 per 
fortnight with two hours of each week's 
work accruing as an entitlement to a 
maximum of 12 days off in each 12 month 
period. 

(e) any other method as agreed between the 
employer and the union. 

4. The employer shall notify employees of any 
proposed roster changes no less than 30 days prior 
to the proposed date of implementation. 

5. The proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned at the time of notification of change. 

The affected parties (i.e. site management and 
employees) will then consult with each other with a 
view to agreeing to the proposed roster. 

6. Where agreement cannot be reached, the 
issues may be referred to the Western Australian 
Industrial Relations Commission for conciliation 
and, if necessary, arbitration. 

7. The provisions of this appendix shall not 
apply to rosterning clauses contained within the 
Hours and Rostering clause of the award. 

8. Where a dispute is not notified to the Western 
Australian Industrial Relations Commission with- 
in the 30 day notice period outlined in Clause 5, the 
roster may be implemented. 

PEST CONTROL INDUSTRY AWARD 
No. 9 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
and 

Allpest (Aust) Pty Ltd and Others. 
No. 736 of 1989. 

COMMISSIONER GJ. MARTIN. 
4th day of September 1989. 

Order. 
HAVING heard Mr S.L. Booth on behalf of the 
applicant and Mr M.A. O'Connor on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 730 of 
1988 of the 9th day of September 1988 have been 
complied with, hereby orders: 

That the Pest Control Industry Award 1982 No. 9 
of 1982 as varied be further varied in accordance 
with the following schedule and that such variation 
shall have effect from the date specified therein. 

(Sgd.) GJ. MARTIN. 
fL.S.l Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1988. 
3. Area and Scope. 
4. Term. 
5. Hours. 
6. Overtime. 
7. Sick Leave. 
8. Holidays. 
9. Annual Leave. 

10. Contract of Service. 
11. Record. 
12. Country Work. 
13. Vehicle Allowance. 
14. Location Allowances. 
15. Equipment. 
16. Long Service Leave. 
17. Bereavement Leave. 
18. Posting of Award and Union Notices. 
19. Wages. 
20. Definitions. 
21. Superannuation. 



Schedule of Respondents, 
2. Insert after Clause 20 — Definitions of this award 

a new Clause 21. — Superannuation in the following 
terms: 

21. — Superannuation. 
(1) Employer Contributions:— 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) AWU Guardian Superannuation 
Fund; or 

(ii) an exempted Fund allowed by 
subclause (4) of this clause. 

(b) Employer contributions shall be paid on 
a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commenced employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the e mployee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contributions need be made on that 
employee's behalf. 

(iv) Where the employee neither 
completes and returns the 
application to join the Fund nor the 
letter of denial within one week of 
postage, the employer shall advise 
either the union or the Fund 
Administrator in writing of the 
employee's failure to return the 
completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
subparagraph (iv) of this ■ 
paragraph should the employee 
not have returned the completed 
form the employer shall be under 

no obligation to make super- 
annuation payments on behalf of 
that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not 
be entitled to receive the employer 
contribution mentioned in subclause (1) 
— Employer Contributions of this clause, 
unless they work a minimum average of 
12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions. 
"Approved Fund" shall mean any fund which 

complies with the Australian Government's 
Operational Standards for Occupational Super- 
annuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) of this 
paragraph being given, the union 
has not challenged the suitability of 



the proposed Fund by notifying the 
Western Australian Industrial 
Relations Commission of a 
dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of this clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wrh ^ be a member 
of the Fund or have contributions made 
on my behalf. 

Signature:     

Name:    — 

Address:    

Classification:   

Date:    

SHOP AND WAREHOUSE (WHOLESALE 
AND RETAIL ESTABLISHMENTS) 

STATE AWARD No. R32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Between: 
All Applicants mentioned in Schedule attached 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
Nos. 241(1), 422(1) and 1131(1) of 1989 
COMMISSIONER O.K. SALMON. 

7th day of September 1989. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the 
respondent and in the absence of the applicant and 
pursuant to section 27(l)(d), 27(l)(s) and section 23 of 
the Industrial Relations Act 1979, and by consent the 
Commission makes the following order- 

That the employers listed in the schedule 
attached hereto are granteed an exemption under 
Clause 45(10) of the Shop and Warehouse 
(Wholesale and Retail Establishments) State 
Award 1977, No. R32 of 1976 from the requirement 
to pay superannuation contributions into the 
Retail Employees Superannuation Trust (REST). 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
241(l)/89 Northstead Holdings. 
422(1)789 Automotive Industrial Mining 

Supplies Ltd. 
1131(1)789 Barnesby Motors Ply Ltd. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 

No. R32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Between: 
All applicants mentioned in Schedule attached 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
Nos. 359, 372, 413, 1158 and 1311 of 1989. 

COMMISSIONER O.K. SALMON. 
7th day of September 1989. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the 
applicants and Mr T.M. Bishop on behalf of the 
respondents and pursuant to section 23 of the Industrial 
Relations Act 1979, and by consent the Commission 
makes the following order: 

That the employers listed in the schedule 
attached hereto are granted an exemption under 
Clause 45(10) of the Shop and Warehouse 
(Wholesale and Retail Establishments) State 
Award 1977, No. R32 of 1976 from the requirement 
to pay superannuation contributions into the 
Retail Employees Superannuation Trust (REST). 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

359/89 A. & M. Truck Pty Ltd. 
Big Rock Pty Ltd. 
Aut 7 Pty Ltd. 
Northside Nissan (1986) Pty Ltd. 
Rohanna Pty Ltd. 
Geraldine Nominees Pty Ltd. 
Southside Autos (1981) Pty Ltd. 
Mount Grove Holdings Pty Ltd. 
Ensile Pty Ltd. 
Vintox Pty Ltd. 
Aut 6 Pty Ltd. 
Sudan Holdings Pty Ltd. 
Akenfield Pty Ltd. 
Shemapel Pty Ltd. 
City Motors (1981) Pty Ltd. 
North City (1981) Pty Ltd. 
Butmac Pty Ltd. 

1158/89 BJ. Evans & Co. 
Bakewell Foods Pty Ltd. 
Belmont Instrument Co. Pty Ltd 
trading as Aisat Instruments. 
Bevs Saws Pty Ltd trading as Bevs 
Saws and Mowers. 
Black & Decker (Aust) Pty Ltd. 
Blackwood Hodge. 
Boaz Pty Ltd. 
Breeze Holdings Pty Ltd trading as 
Art Framers. 
Brownbuilt Metalux Industries. 
Bruce Ingram & Associates. 
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Bunbury Machinery. 
Bunzil Ltd. 
D.E. Withers Appliances Pty Ltd 
trading as Withers & Bell. 
Dana (Aust) Pty Ltd trading as 
Truckline Parts and Service. 
Dana Australia Pty Ltd trading as 
CPS Filters. 
Dana Australia Pty Ltd trading as 
Anti Friction Bearings. 
Delta West Ltd. 
Detroit Engine & Turbine Company. 
Dinnie Rundle Pty Ltd. 
Domestic Appliances and Co. 
Dowell Australia Ltd. 
Du Feu Metal. 
Durant Food Services. 
GJF Clark Pty Ltd trading as 
Woodpecker Building Supplies Co. 
Geographe Flowers Pty Ltd. 
James Hardie Enterprises. 
Email Ltd. 
A. Noble & Son (WA) Pty Ltd. 
Activ Foundation Inc. 
Adams Electric Pty Ltd. 
Alan Carrs Pty Ltd. 
Ashdown Enterprises (Wholesale) Pty 
Ltd. 
Atlas Copco Australia Pty Ltd. 
Australian Poultry Limited. 
Australian Sandlewood Company 
Limited. 
C.J. Young & Co. Pty Ltd. 
CAI Fences Pty Ltd. 
CJD Equipment Pty Ltd. 
Chrystal & Co Pty Ltd. 
Cohemside Pty Ltd. 
Colgate Palmolive Pty Ltd. 
Collie & Sons. 
Comfortwear Footwear. 
Comgroup Supplies Pty Ltd. 
Commonwealth Industrial Gases. 
Compressed Air and Packing Systems 
Pty Ltd. 
Consolidated Bearing Company (WA). 
Courier Australia. 
Crane Enfield Metals Pty Ltd. 
Crown Manufacturing Industries 
trading as Swan Blinds. 
Engine Protection Equipment Pty Ltd. 
Everett International Pty ltd. 
Exmouth Bakery. 
FL Costello & Co. 
Foreste Pty Ltd. 
Fraiches Nominees Pty Ltd trading as 
Paint Traders. 
Frederick Duffield Pty Ltd. 
Hanimex Pty Ltd. 
Hills Industries Ltd. 
Hilton Stores Pty Ltd. 
Hugh W. Brown (Aust). 
Independent Building Products. 
Innovation (Dubrov Pty Ltd) 
International Salon Supplies. 
Major Motors Pty Ltd. 
Marine Holdings Pty Ltd trading as 
Attwood Marine. 
McLeod Tyres. 
Memtec Ltd. 
Merilee Pty Ltd trading as Modern 
Caravans. 
Geraldton Building Co Pty Ltd. 
Gilbarco (Aust) Ltd. 
Goodyear Tyre Company. 
Grandville Investment Pty Ltd trading 
as Trade West. 

Grant Electrical Industries. 
J. Gadsden Pty Ltd. 
James North Australia. 
Johnson Harper Pty Ltd. 
Kenray Holdings Pty Ltd trading as R. 
White and Sons. 
Kimbcrley-Clark Australia Pty Ltd. 
Kostera's Kalamunda Garage. 
Lancet Scientific and Surgical 
Supplies. 
Lockyer Simpson Pty Ltd. 
Lous Decor Pty Ltd. 
Lucas Service Division of JRA. 
Narrogin Rural Supplies 
Natural Slate Co Pty Ltd. 
Nestle Australia Ltd. 
Nixon Engineering Pty Ltd. 
Nolan Shannon (WA) Pty Ltd. 
North Perth Plaster Works Pty Ltd 
trading as WA Ceiling Industries, 
Interior Supplies. 
Northstead Holdings Pty Ltd. 
Olex Cables. 
Ravensthorpe Building Supplies. 
Red Shield Industries (Salvation 
Army). 
Regent Motors Pty Ltd and Subsidiary 
Scarboro Motors Pty Ltd. 
Richard Klinger Pty Ltd. 
Richmond Cold Stores Pty Ltd. 
Ronneby Pty Ltd trading as Shirley's 
Frock Salon. 
Rossound Hire, Sales and 
Manufacturing. 
Rothmans of Pall Mall (Aust) Ltd. 
Rover-Scott Bonnar Ltd. 
Rowntree Hoadley Ltd. 
Rowood Pty Ltd trading as Curtain 
Man. 
Wormald International (Aust) Pty Ltd. 
Youngs WA Pty Ltd. 
Metro Industries Ltd. 
Modern Home Improvers 
Morgan Equipment (WA) Pty Ltd. 
Mortlocks Sales & Service Pty Ltd. 
Mozzart Patisserie Pty Ltd. 
Mrs Mouse Wallpaper & Curtain 
House. 
Parker Black & Forrest Pty Ltd. 
Phoenix Motors Pty Ltd. 
Pipeline Supplies of Australia 
Plastic Injection Co (1977). 
Prestige Toyota. 
Queensway Pty Ltd and Wheat 
Holdings Pty Ltd trading as 
Goodchild Enterprises. 
S. Glance Pty Ltd. 
Samuel Taylor. 
Sandover Metals. 
Seekers Aust Ltd. 
Selby Anax — Division of AN I 
Corporation. 
Sharp Corporation of Australia Pty 
Ltd. 
Stirling Metals. 
Town Inn Pty Ltd trading as Miss 
Maud. 
Tudor House. 
Turnbull Discounters. 
Universal Waldeck Limited Group of 
Companies. 
Vax Appliances (Aust) Pty Ltd. 
Warman International Ltd. 
Webforce (WA). 
Young Motors Pty Ltd. 
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1311/89 Malcolm Thompson Pumps. 
Sanyo Australia Pty Ltd. 
Vashti Pty Ltd trading as Deering 
Automics Centre. 
Diesel Motos. 
Dulux Australia. 
Goodman Fielder Industries. 
Backshall Ford. 
Jackard Nominees Pty Ltd trading as 
Leamans. 
Crommelins Australia. 
Lister-Petter Aust Pty Ltd. 
Bell Basic Industries. 
Honeywell. 
A.V. Kinsman trading as Project 
Engravers. 
Able Cooke Pty Ltd. 
Elders IXL Ltd. 
Ajax Spurway Fasteners Pty Ltd. 
Philips Industries Holdings. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 

No. R32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Between: 
All applicants mentioned in Schedule attached 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
Nos. 852, 874, 881, 894, 900, 906, 907, 938, 965,968, 

994,997,1009,1010,1019, 1029, 1039, 1061, 1072, 1088, 
1089,1090, 1097,1105, 1106, 1133, 1134,1136, 1138, 1142, 
1163, 1164, 1171, 1173, 1185, 1192, 1203, 1209, 1238, 1246, 
1256,1288,1297,1298,1301,1313,1322,1324,1347, 1353, 
1355,1363,1365,1366,1370,1371,1372,1374,1520,1522, 
1528, 1529. 1562, 1565, 1596, 1632,1704, 1766, 1883, 1885, 

2045 and 2065 of 1989. 
COMMISSIONER O.K. SALMON. 

7th day of September 1989. 

Order, 
HAVING heard Mr T.M. Bishop on behalf of the 
respondent and in the absence of the applicant and 
pursuant to section 27(1 )(d) and section 23 of the 
Industrial Relations Act 1979, and by consent the 
Commission makes the following order: 

That the employers listed in the schedule 
attached hereto are granted an exemption under 
Clause 45(10) of the Shop and Warehouse 
(Wholesale and Retail Establishments) State 
Award 1977, No. R32 of 1976 from the requirements 
to pay superannuation contributions into the 
Retail Employees Superannuation Trust (REST). 

(Sgd.) O.K. SALMON. 
Commissioner. 

Schedule. 
852/89 Westland Carpets Pty Ltd. 

Carpet Leaders Pty Ltd. 
881/89 J. & A. Marchesani Quality Meats. 
900/89 Murringal Pty Ltd trading as Karratha 

Glass Service. 

907/89 Luton Contractors trading as Midland 
Machinery. 

965/89 Gascoyne River Co-Op. 
967/89 Abbotts Pastrycooks. 
994/89 John Venables Pty Ltd. 
997/89 Edell Nominees trading as Furniture 

Works. 
1010/89 Audelle Nominees Pty Ltd. 

Bon Marche Bunbury Pty Ltd. 
1019/89 Mazzucchelli's Jewellers Pty Ltd. 
1039/89 Direct Motors Pty Ltd. 
1072/89 Doubloon Pty Ltd trading as 

Confectionery Dist. 
1089/89 Madalia Steel Pty Ltd. 
1097/89 Bev Penny's Auto Repairs. 
1106/89 Roadbend Motors. 
1133/89 Lynford Motors Pty Ltd. 
1136/89 Tolley Holdings Pty Ltd trading as 

Colonial Distributors. 
1142/89 Liguria Pty Ltd. 
1163/89 Hitchcock & Co. 
1171/89 Brian Gardner Motors Pty Ltd and 

Others. 
1185/89 Everett International Pty Ltd. 
1203/89 B.L. & W.J. Chatfield. 
1209/89 Bolto Holdings Pty Ltd. 
1246/89 Kathleen Holdings. 
1256/89 Young Toyota. 
1261/89 Houghton Motors Pty Ltd. 
1266/89 Hodge Investments Pty Ltd trading as 

E.F. Hodge and Co. 
1275/89 Greenlight Hire. 
1288/89 Komala Pty Ltd. 
1298/89 WA Stationery Wholesalers Pty Ltd. 
1313/89 Mai Atwell Amusements and 

Fundraising. 
1324/89 Westport Agencies Pty Ltd. 
1353/89 Bunbury Mitsubishi. 
1363/89 N.W. & S. Reynolds & Sons. 
1366/89 Mclnerney Sales Pty Ltd trading as 

Mclnerney Ford. 
1371/89 Don Hall Holdings Pty Ltd. 
1374/89 Stuttgart Autos. 
1522/89 Vincent Wool & Craft Agencies. 
1529/89 Wake's Garage. 
1562/89 Gannaways Nyabing. 
1596/89 West Coast Toyota. 
1632/89 L. & T. Venables Pty Ltd. 
1766/89 Burgtec Australasia 
1885/89 Hotkers Building & Concrete 

Supplies. 
874/89 Allay Pty Ltd trading as Ciprian 

Jewellers and Albany Jewellers. 
894/89 Lav Pty Ltd trading as Solid Gold 

Jewellers and Currie and Smith 
Jewellers. 

906/89 Narrabri Nom Pty Ltd trading as 
Manjimup Tyre Mart. 

938/89 Crinus Pty Ltd trading as Perth 
Surgical Shoe Makers. 

968/89 C. & P. Brown trading as Whale 
Coffee Lounge. 

1009/89 Extol Pty Ltd trading as Margaret 
River Hardware. 
L. & W. Shepherdson trading as. 
Shepherdson Transport. 

1029/89 Manjimup Motors. 
1061/89 Ravensthorpe Nominees Pty Ltd. 
1088/89 Brady Drum Co. 
1090/89 Universal Tyre & Rubber Company 

Pty Ltd. 
1005/89 Allay Pty Ltd trading as Ciprian 

Jewellers & Albany Jewellers. 
1134/89 Joint Marketing Venture Pty Ltd. 
1138/89 Macford Pty Ltd. 
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Parkland Mazda Pty Ltd trading as 
Mazda City. 
Oxcay Enterprises Pty Ltd. 
Duguld Ferguson Machinery Pty Ltd. 
Wallace Motors Pty Ltd trading as 
Wallace Holden. 
Houghton Tractors & Machinery Sales 
Pty Ltd. 
Henry's Auto Electrical Pty Ltd. 
Lance Gibbons Pty Ltd. 
J.K.D. & E. Edgson trading as Cut It 
Out. 
Campbell Ryan & Co. 
Ingrey Ford Pty Ltd. 
Betta Value Meats. 
Lush's Holdings Pty Ltd. 
Buttermere Nominees Pty Ltd trading 
as Nuford. 
BP Australind. 
Goswell Investments Pty Ltd trading 
as Prosser Toyota. 
NRM Nominees Pty Ltd trading as 
Northside Mitsubishi. 
Sanitarium Health Food Company. 
Paragon Investments Pty Ltd trading 
as Kalamunda Toyota. 
Narrogin Motors. 
Margellen Pty Ltd trading as West 
End Butchers. 
Belcunda trading as Brooking Mazda. 
Spalding Nominees Pty Ltd. 

Schedule. 
1684(l)/88 George Moss Ltd. 
301(l)/89 Protector Safety Pty Ltd. 
317(l)/89 Coventry Group Ltd. 
318(l)/89 Jendon Nominees Pty Ltd. 
332(1)789 Good Samaritan Industries. 
358(1)789 Atkins Carlyle Pty Ltd. 
388(1)789 Gordon and Gotch. 
394(1)789 ALH Australia Ltd trading as 

Lawrence and Hanson, Auslec. 
518(1)789 Atlas Copco. 
549(1)789 C.D. Dodd trading as Ross's Salvage 

Exchange. 
742(1)789 Bell Basic Industries. 
1311(1)789 Crommelins Australia and Others. 
13(1)789 Shemapel Pty Ltd. 
375(1)789 National Distribution Services. 
381(1)789 Arthur Yates and Co. 
392(1)789 F.H. Faulding (WA). 
491(1)789 GEC Electrical Wholesale and Osram 

Lamps and Lighting. 
705(1)789 Vashti Pty Ltd trading as Deering 

Autronics Centre. 
935(1)789 Burns Philp Food and Fermintation 

Division. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 

No. R32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Between: 
All applicants mentioned in Schedule attached 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
Nos. 1684(1) of 1988; 301(1), 317(1), 318(1), 332(1), 
358(1),388(1), 394(1), 518(1), 549(1), 742(1), 1311(1), 

13(1), 375(1), 381(1), 392(1), 491(1), 705(1) 
and 935(1) of 1989. 

COMMISSIONER O.K. SALMON. 
7th day of September 1989. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the 
applicants and Mr T.M. Bishop on behalf of the 
respondent and pursuant to section 27(1 )(s) and section 
23 of the Industrial Relations Act 1979, and by consent 
the Commission makes the following order: 

That the employers listed in the schedule 
attached hereto are granted an exemption under 
Clause 45(10) of the Shop and Warehouse 
(Wholesale and Retail Establishments) State 
Award 1977, No. R32 of 1976 from the requirement 
to pay superannuation contributions into the 
Retail Employees Superannuation Trust (REST). 

SHOP AND WAREHOUSE (WHOLESALE 
AND RETAIL ESTABLISHMENTS) 

STATE AWARD No. R32 of 1976 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Jamco Nominees Pty Ltd T/A Midland Gas 
and Airconditioning 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia 
No. 1140 of 1989 

COMMISSIONER O.K. SALMON. 
22nd day of September 1989. 

Order. 
HAVING been informed in writing by the parties of 
their consent, the Commission, pursuant to the powers 
conferred on it under section 23 of the Industrial 
Relations Act 1979 hereby orders— 

That Jamco Nominees Pty Ltd T/A Midland 
Gas and Airconditioning is granted an exemption 
under Clause 45(10) of the Shop and Warehouse 
(Wholesale and Retail Establishments) State 
Award 1977, No. R32 of 1976 from the requirement 
to pay superannuation contributions into the 
Retail Employees Superannuation Trust (REST). 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

(Sgd.) O.K. SALMON, 
Commissioner. 
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SHOP AND WAREHOUSE (WHOLESALE SHOP AND WAREHOUSE (WHOLESALE 
AND RETAIL ESTABLISHMENTS) AND RETAIL ESTABLISHMENTS) 

STATE AWARD No. R32 of 1976 STATE AWARD No. R32 of 1976 
WESTERN AUSTRALIAN WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. Industrial Relations Act 1979. 

Carpet Liquidators (Aust) Pty Ltd 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

No. 1147 of 1989 
COMMISSIONER O.K. SALMON. 

22nd day of September 1989. 

Order. 
HAVING been informed in writing by the parties of 
their consent, the Commission, pursuant to the powers 
conferred on it under section 23 of the Industrial 
Relations Act 1979 hereby orders— 

That Carpet Liquidators (Aust) Pty Ltd is 
granted an exemption under Clause 45(10) of the 
Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977, No. R32 of 1976 
from the requirement to pay superannuation 
contributions into the Retail Employees ( 
Superannuation Trust (REST). 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

Brebo Pty Ltd 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

No. 1907 of 1989 
COMMISSIONER O.K. SALMON. 

22nd day of September 1989. 

Order. 
HAVING been informed in writing by the parties of 
their consent, the Commission, pursuant to the powers 
conferred on it under section 23 of the Industrial 
Relations Act 1979 hereby orders— 

That Brebo Pty Ltd is granted an exemption 
under Clause 45(10) of the Shop and Warehouse 
(Wholesale and Retail Establishments) State 
Award 1977, No. R 32 of 1976 from the requirement 
to pay superannuation contributions into the 
Retail Employees Superannuation Trust (REST). 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

SHOP AND WAREHOUSE (WHOLESALE 
AND RETAIL ESTABLISHMENTS) 

STATE AWARD No. R32 of 1976 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

International Assets Ltd 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

No. 1779 of 1989 
COMMISSIONER O.K. SALMON. 

22nd day of September 1989. 

Order. 
HAVING been informed in writing by the parties of 
their consent, the Commission, pursuant to the powers 
conferred on it under section 23 of the Industrial 
Relations Act 1979 hereby orders— 

That International Assets Ltd is granted an 
exemption under Clause 45(10) of the Shop and 
Warehouse (Wholesale and Retail 
Establishments) State Award 1977, No. R32 of 1976 
from the requirement to pay superannuation 
contributions into the Retail Employees 
Superannuation Trust (REST). 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

A71931-6 



STATE ENERGY COMMISSION OF 
WES TERN AUSTRALIA WAGES AND 
CONDITIONS AWARD No. A1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch; 
The Australian Builders' Labourers' Federated Union 

of Workers, Western Australian Branch; 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch); 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch; 
The Operative Painters' and Decorators' Union of 

Australia, West Australian Branch, Union of 
Workers; 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch; 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union 

of Workers; 
The Shop, Distributive and Allied Employees' 

Association of Western Australia; 
Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch; 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia; and 
The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 

Workers) Western Australian Branch 
and 

State Energy Commission of Western Australia. 
No. 1771 of 1989. 

COMMISSIONER O.K. SALMON. 
5th day of September 1989. 

Order. 
HAVING heard Ms D.A. Blaskett on behalf of the 
applicants and Mr S.A. Bibby on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders; 

That the State Energy Commission of Western 
Australia Wages and Conditions Award 1988, No. 
A1 of 1989 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 5th day of 
September 1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement; Insert a new number 

and title as follows: 
39. Paid Leave for English Training. 

2. Clause 38. — Maternity Leave: After this clause 
insert a new clause as follows: 

39. — Paid Leave for English Language Training. 
(1) Leave during normal working hours without 

loss of pay shall be granted to employees from a 
non-English speaking background, who are 
unable to meet standards of communication to 
advance career prospects, or who constitute a 
safety hazard or risk to themselves and/or fellow 

workers, or are not able to meet the accepted 
production requirements of that particular 
occupation or industry, to attend English training 
conducted by an approved and authorised 
Authority. The selection of employees for training 
will be determined by consultation between the 
employer and the appropriate unions. 

(2) Leave will be granted to enable employees 
selected to achieve an acceptable level of 
vocational English proficiency. In this respect the 
tuition content with specific aims and objectives 
incorporating the pertinent factors of subclause (3) 
hereof shall be agreed between the employer, the 
unions and the Adult Migrant Education Service 
or other approved Authority conducting the 
training. 

(3) Subject to appropriate needs assessment 
participation in training will be on the basis of a 
minimum of 100 hours per employee per year. 

The agreed desired proficiency level will take 
account of the vocational needs of an employee in 
respect of communication, safety and welfare and 
productivity within his/her current position as well 
as those positions to which he/she may be 
considered for promotion or redeployment. It will 
also take account of issues in relation to training, 
retraining and multiskilling, award restructuring, 
industrial relations and safety provisions, and 
equal opportunity employment legislation. 

STATE ENERGY COMMISSION 
SHIFT WORKERS (MUJA POWER STATION) 

TRAVELLING ALLOWANCE AWARD 
No. 45 of 1965 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and Another 
No. 1973 of 1989. 

COMMISSIONER O.K. SALMON. 
19th day of September 1989. 

Order. 
HAVING heard Mr N.I. Mitsopoulos on behalf of the 
applicant and Mr G.G. Young on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the State Energy Commission Shift 
Workers (Muja Power Station) Travelling 
Allowance Award No. 45 of 1965 be cancelled with 
effect from the 19th day of September 1989. 

(Sgd.) O.K. SALMON, 
Commissioner. 
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SUGAR REFINING AWARD No. A41 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 

Workers, Western Australian Branch 
and 

CSR Limited. 
No. 427(A) of 1989. 

COMMISSIONER R.N. GEORGE. 
29th day of August 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
applicant and Mr B. Moyle on behalf of the respondent 
and by consent, the Commission, being satisfied that 
the matter is consistent with the Principles enunciated 
by the State Wage Case decision — September 1988 and 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

(1) That the Sugar Refining Award No. A41 of 
1982 be varied in accordance with the 
following schedule and that such variation 
shall take effect as from the beginning of the 
first pay period commencing on or after the 
29th day of August 1989. 

(2) Leave is reserved for a period of three months 
from 29 August 1989 in relation to those 
matters in Application No. 427 of 1989 which 
are not agreed. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

words 22. — Rostered Days Off Duty, add the new 
number and words 23. Maternity Leave. 

2. Clause 22. — Rostered Day Off Duty: After this 
clause insert a new clause 23. — Maternity Leave as 
follows: 

23. — Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer 
immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or 
seasonal work. 

(b) Maternity Leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave: 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be taken 
immediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to' 
commence maternity leave, stating the 
period of leave to be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) of this 
subclause if such failure is occasioned by 
the confinement occurring earlier than 
the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof, 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by 
the employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee 
then on maternity leave terminates other 
than by the birth of a living child, it shall 
be the right of the employee to resume 
work at a time nominated by the 
employer which shall not exceed four 
weeks from the date of notice in writing by 
the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 
28 weeks other than by the birth of a living 
child then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 



(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where an employee not then on 
maternity leave suffers illness related to 
her pregnancy, she may take such paid 
sick leave as to which she is then entitled 
and such further unpaid leave (to be 
known as special maternity leave) as a 
duly qualified medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be 
entitled to the position which she held 
immediately before proceeding on such 
leave or, in the case of an employee who 
was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) hereof does not exceed 52 weeks: 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take 
any annual leave or long service leave or 
any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during her 
absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of her 
absence on maternity leave, but otherwise 
the rights of an employer in relation to 
termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less 
than four weeks prior to the expiration of 
her period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or, in the 
case of an employee who was transferred 
to a safe job pursuant to subclause (3), to 
the position which she held immediately 
before such transfer. Where such position 
no longer exists but there are other 
positions available for which the 
employee is qualified and the duties of 
which she is capable of performing, she 
shall be entitled to a position as nearly 
comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity 
leave. 

(b) Before an employer engages a 
replacement employee under this 
subclause, the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the 
employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the employer shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months 
qualifying period. 
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TIMBER WORKERS AWARD 
No. 36 of 1950. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The West Australian Timber Industry 

Industrial Union of Workers 
South-West Land Division 

and 
K.D. Powers and Others. 

No. 323 of 1988. 
COMMISSIONER C.B. PARKS. 

28th day of September 1989. 

Order. 
HAVING heard Mr M.G. Loader on behalf of the 
applicant and Mr P.J. Cooke and Mr B.D. Williams on 
behalf of the respondents, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Timber Workers Award No. 36 of 1950 
be amended in accordance with the attached 
schedule from the beginning of the first pay period 
commencing on or after 7 December 1988. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 15. — Hours: Delete subclause (2) of this 

clause and insert in lieu thereof: 
(2) Subject to subclause (3) of this clause the 

ordinary hours of work shall be performed within 
the daily spread of hours between 6.00 a.m. and 6.00 
p.m. Monday to Friday inclusive provided that the 
employer and the majority of employees at a 
particular location may agree to alter the 
prescribed times so that ordinary hours of work for 
that location may commence or finish at a time 
other than that which is prescribed herein. 

Provided further that where the employer 
requires an employee to commence or finish a shift 
at a time other than that employee's usual 
commencement or finishing time for such shift the 
employer shall give that employee four weeks 
written notice thereof unless both the employer 
and employee agree that such notice be waived. 

Add after subclause (4) the following new subclause 
(5): 

(5) Where the ordinary hours of an employee 
are arranged so that the employee is usually 
rostered off duty on a day between Monday to 
Friday inclusive in any week for the purpose of 
observing a work cycle prescribed by subclause (1) 
hereof, a rostered day off, or a number of such days, 
may be deferred and observed at a subsequent time 
by agreement between the employer and the 
employee, provided that any such agreement shall 
not allow an accumulation of more than 10 
deferred rostered days. 

2. Clause 16. — Overtime: Add after subclause (13) 
the following new subclause: 

(14) Notwithstanding the provisions contained 
elsewhere in this clause where an employee has 
become entitled to an overtime payment pursuant 
to this clause, such payment or part thereof, may, 
by agreement between the employer and the 

employee be commuted to the equivalent hours of 
leave and deferred to be subsequently taken as 
leave in lieu of such payment. 

3. Clause 20. — Payment of Wages: Add after 
subclause (5) the following new subclause (6): 

(6) Notwithstanding anything contained 
elsewhere in this clause an employer may effect the 
payment of wages to an employee by means of an 
electronic transfer of such wages directly to the 
account of the employee at any bank, building 
society or credit union nominated by that 
employee. 

4. Add after Clause 43. — Airconditioning the 
following new clauses: 

44. — Part-Time Work. 
(1) A part-time employee may be engaged to 

work for a constant number of hours each week 
which, having regard to the various ways of 
arranging ordinary hours, shall average less than 
38 hours per week. 

(2) An employee engaged pursuant to subclause 
(1) hereof shall be paid per hour one thirty-eighth 
of the weekly wage prescribed for the classification 
in which the employee is engaged. 

(3) An employee engaged on a part-time basis 
shall be entitled to payment for annual leave, 
holidays, absences through sickness, 
compassionate leave and overtime prescribed by 
this award in accordance with this clause. 

(a) Annual Leave: Where subclause (3) of 
Clause 12. — Holidays and Annual Leave 
is applicable to the circumstances of a 
part-time employee that employee shall, 
notwithstanding the terms of the 
aforementioned subclause, be paid 2.923 
hours' pay at the ordinary rate of wage in 
respect of each cumulative period of 38 
ordinary hours worked during the 
qualifying period referred to therein. 

(b) Holidays: A part-time employee shall be 
allowed the holidays prescribed in 
subclause (1) of Clause 12. — Holidays 
and Annual Leave without deduction of 
pay for the rostered ordinary hours that 
would have been worked by the part-time 
employee on each such day had it been 
observed as a holiday. 

(c) Absence Through Sickness: 
Notwithstanding paragraph (b) of 
subclause (1) of Clause 13. — Absence 
Through Sickness, the entitlement of a 
part-time employee to a payment 
pursuant to paragraph (a) of that 
subclause shall accrue at the rate of one- 
sixth of the average number of ordinary 
hours worked each week by the employee 
within the first 28 days of each 
completed month of service with the 
employer. 

(d) Compassionate Leave: Notwithstanding 
subclause (1) of Clause 14. — 
Compassionate Leave where a part-time 
employee would normally work ordinary 
hours on either or both of the two working 
days following the death of a relative 
listed in the aforementioned subclause 
the employee shall, on notice to the 
employer, be entitled to be absent on 
leave on either or both of those two 
working days without deduction of pay 
for the ordinary hours occurring 
thereon. 



(e) Overtime: Notwithstanding subclause (1) 
of Clause 16. — Overtime, all time worked 
by a part-time employee outside the 
spread of hours prescribed in Clause 15. 
— Hours, or in excess of the ordinary 
daily or shift number of hours fixed under 
the contract of employment shall be paid 
for as overtime at the rates prescribed in 
the aforementioned subclause. 

45. — Dispute Settlement Procedure. 
(1) In the event of any proposed change in 

employment conditions or terms of this award, or 
in the event of any dispute arising, the parties will 
consult together to reach a settlement. 

(2) The principle of conciliation and direct 
negotiation shall be adopted for the purpose of 
prevention and settlement of any industrial 
dispute that may arise. 

(3) The parties shall take an early and active part 
in discussions and negotiations aimed at 
preventing or settling disputes in accordance with 
the agreed procedure set out hereunder: 

(b) Discussions involving the employee/s 
concerned, the shop steward and the 
employer representatives. 

(c) Discussions involving union 
representatives and senior management 
representatives. 

(d) If the matter is still not settled it shall be 
referred to the Western Australian 
Industrial Relations Commission for 
resolution. 

(5) Until the matter is resolved in accordance 
with the above procedure, work shall continue 
normally. While the above procedure is being 
followed no party shall be prejudiced as to the final 
settlement by the continuation of work in 
accordance with the clause. 

(6) All parties to the award, the employers and 
their officials, the union and its members, will take 
all possible action to settle any dispute within 
reasonable time. At least seven days should be 
allowed for all stages of discussions to be 
finalised. 

(7) If the matter is still not settled it may be 
referred to the Western Australian Industrial 
Relations Commission for assistance. 

(8) This clause shall not prevent any party to a 
dispute from making application to the Western 
Australian Industrial Relations Commission. 

5. Schedule 1. — Rates of Pay: Delete this schedule 
and insert in lieu thereof: 

Schedule 1 — Rates of Pay. 
The minimum rates of wage payable to 

employees covered by this award shall consist of 
the Base rates and Supplementary Payments as 
follows: 

Base Rate Supple- 
(perweek) mentary 

Payments 
(per week) 

S S 
I. Wage Groups: 

Group A 339.20 15.50 
Group B 329.40 15.50 
Group C 315.40 15.50 
Group D 309.20 15.50 
Group E 301.00 15.50 
Group F 297.70 15.50 
Group G 293.70 15.50 
Group H 288.80 15.50 
Group 1 281.70 15.50 
Group J 274.00 15.50 

1 A. The Base Rates per week prescribed in Clause 1. — Wage Groups and Clause 
2. — Classification and Wage Groups or Rates (other than Juniors and Apprentices) 
of this schedule shall be increased by SIO.OO per week with effect on and from 28 
March 1989. 

Total Wage Base Rate Supple- 
Group (per week) mentary 

Payments 
(per week) 

S S 
2. Classifications and Wage Groups or Rates 

(other than Juniors and Apprentices): 
(1) Breaking Down Saws— Breaking Down Saws— 

(a) Sawyers planking out and 
flitching to size with fully 
mechanised unit 

(b) Sawyers as in (a) other 
than operating a fully 
mechanised unit B 

(c) Sawyers other than (a) 
or (b) D 

(d) Assistants including 
hookman other than 
item (e) H 

(e) Hookman who in addition 
operates chain or other 
power driver saw G 

(0 Bcnchmcn H 
Bench men 
(a) No. 1 B 
(b) No. 2 D 
(c) No. 3 G 
(d) No. 4 1 
Stub edger B 
Dockers (Log Sawmilling 
Section)— 
(a) Responsible man at main 

docker F 
(b) Tallyman at main docker G 
(c) Dockerman at main 

docker H 
(d) Responsible man at No. 2 

Bench Docker F 
(e) Tallyman at No. 2 Bench 

Docker G 
(0 Dockerman at No. 2 

Bench Docker H 
(S) Responsible man other 

dockers H 
(H) Tallyman other dockers 1 
(i) Dockerman other dockers 1 

333.50 15.50 

For the purpose of this clause where the only timber fed to the No. 2 Bench 
is from the No. 1 Bench and that timber is not equal in amount to that 
handled by the No. 1 Bench then "No. 2 Bench Docker" shall be deemed to be 
"other docker". 
(5) Pullers-out and/or Assistants on 

No. 1 Bench— 
(a) Single handed on dead or 

hand propelled roller E 
(b) Double handed as in (a) G 
(c) Friction Feed G 

(6) Pullers-out and/or Assistants on 
No. 2 & 3 Bench I 

(7) Power driven cross cut sawyer 
other than docking saw G 

(8) Mill or Yard Hand J 
(9) Kiln Attendant E 
(10) Kiln Operator D 
(11) Rosser Head Departer Operator 

(at sawmill) F 
(12) Saw Doctor A 
(13) Saw filer or Sharpener— 

(a) circular saws C 
(b) band saws B 

(14) Stackers— 
(a) for seasoning by means of 

stripping or other 
recognised method H 

(b) block stacker of timber, 
plywood or veneer 1 

(c) pulling off sleeper or sawn 
timber with a cross section 
greater than 25 000 square 
millimetres G 

(d) pulling off sawn timber — 
other I 

(15) Tallyman (other than Docker)— 
(a) Responsible for making 

up orders D 
(b) Others F 

(16) Watchman H 
(17) Dockerman (Machining 

section)— 
(a) who grades or selects 

timber for joinery or 
machining F 

(b) other H 
(18) Wood-Machining Section— 

(a) Shaper B 
(b) Flooring machinist — fast 

feed B 
(c) Fast feed sizer B 
(d) Moulding machinist or 

two. three or four sider 
planer — 
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Total Wage Base Rate Supple- 
Group (per week) mentary 

Payments 
(per week) 

Total Wage Base Rate Supple- 
Group (per week) mentary 

Payments 
(per week) 

(i) who is required to set 
up his machine and 
grind his knives and 
cutters and then only 
from such time as he 
is required so to act 

(it) who is not required to 
grind his knives and 
cutters but is at any- 
time required to set 
up his machine and 
then only from such 
time as he is required 
so to act 

(iii) who is not required to 
grind his knives and 
cutters or set up his 
machine 

(e) Buzzer— 
(i) when required to do 

other than planing 
one face and squaring 
edge, and who is 
required to set up his 
own machine and 
grind his knives and 
cutters, and then only 
from such time as he 
is required so to act 

(ii) who is required to set 
up his own machine 
and grind his knives 
and cutters and then 
only from such time 
as he is required so to 
act 

(iii) who is not required to 
grind his knives and 
cutters but is at any 
time required to set 
up his machine and 
then only from such 
time as he is required 
so to act 

(0 Tenoner— 
(i) who is required to set 

up his machine and 
grind his knives and 
cutters and then only 
from such time as he 
is required so to act 

(ii) who is not required to 
grind his knives and 
cutters but is at any 
time required to set 
up his machine and 
then only from such 
time as he is required 
so to act 

(iii) who is not required to 
grind his knives and 
cutters or set up his 
machine 

(g) Fret Sawyer or detail band 
sawyer (if full-time 
employed) 

(h) Thicknesser— 
(i) who is not required to 

set up his own 
machine and grind 
his knives and cutters 
and then only from 
such time as he is 
required so to act 

(ii) who is not required to 
grind his knives and 
cutters, but is at any 
time required to set 
up his machine and 
then only from such 
time as he is required 
so to act 

(i) Sand Paperer— 
(i) Working double 

machine 
(ii) Working other 

machine 
(j) Chain Morticer— 

Morticer— 
Finger Jointer— 
(i) who is required to set 

up his machine or 
grind his knives and 
cutters, and then only 
from such time as he 
is required so to act 

(ii) who is not required to 
grind his own knives 
and cutters or set up 
his machine 

(k) Grader behind fast feed 
flooring machine 

(1) Grader and feeder, fast 
feed or mosaic flooring 
machine F 

(m) Tailer-out four sided 
planing machine I 

(n) Floor sanding machine F 
(o) End Matcher— 

(i) who is required to set 
up his own machine 
and then only from 
such time as he is 
required so to act E 

(ii) who is not required to 
set up his machine F 

(19) Mill waste chipper attendant H 
(20) Beam squarer using broad axe or 

adze B 
(21) Belt repairers whilst so engaged 

other than machinist or sawyer 
repairing his own belts I 

(22) (a) Carpenters and/or joiners 372.40 15.50 
(b) Carpenters labourers (on 308.80 15.50 

site labourers) 
(c) Bush Carpenter 311.60 15.50 

(23) Fuller 353.70 15.50 
(24) Fuller (trainee)— 

(a) during first month F 
(b) thereafter D 

(25) Sleeper loader or turner loading 
sleepers over 1.52 metres from 
truck level or lower i 

(26) Boom Arm Loader Operator— 
(a) Up to 20 000 lb lifting 337.00 15.50 

capacity 
(b) Over 20 000 lb lifting 340.80 15.50 

capacity 
(27) Mill Cleaner J 
(28) Mill Greaser 304.50 15.50 
(29) Millwright B 
(30) Timber Treatment Plant— 

(a) Pine pole debarking 
machine operator C 

(b) Pine pole debarking 
machine puller-out who is 
required to grade and tally 
logs and then only from 
such time as he is required 
so to act. E 

(c) Pine pole treatment plant 
operator B 

(d) Tractor driver (on rails) D 
(31) Sanitaryman 311.60 15.50 
(32) Splicer 294.90 15.50 
(33) Spotters— 

(a) Circular saw D 
(b) Vertical saw I 

(34) Swamper (logging with tractor) 294.10 15.50 
(35) Mechanised Transfer Operator H 
(36) Truck Repairer 302.40 15.50 
(37) Truck Examiner I 
(38) Operator Electrical Overhead 288.20 15.50 

Traverser 
(39) Truck Stowers— 

(a) Responsible man in truck 295.40 15.50 
(b) Others I 

(40) Driver of Logging Tractor B 
(41) Crane or Fork Lift Assistant I 

(42) Chain Saw Operator (Bush): 
(a) other than faller F 
(b) engaged in salvage 

operation 353.70 15.50 
(43) Crawler Tractor Operators: 

(a) Up to and including Class 
3 without power operated 
attachments 324.90 15.50 
Up to Class 2 with power 
operated attachments 

(b) Class 4 and 5 without 
power operated 
attachments 333.00 15.50 

(c) Above Class 5 without 
power operated 
attachments 336.60 15.50 

(d) Above Class 6 with power 
operated attachments 340.60 15.50 

Note: Crawler Tractors are classified in accordance with Australian 
Standard D4 — 1964 "classification of Crawler Tractor by weight" as 
follows: 

Class 1 — Shipping weight (lbs) up to 3 000. 
2 — Over 3 (XX) up to 6 000- 
3 — Over 6 000 up to 10 000. 
4 —Over 10 000 up to 15 000. 
5 — Over 15 (XX) up to 25 000. 
6 — Over 25 000 up to 40 (XX). 
7 — Over 40 000 up to 60 000. 
8 — Over 60 000 up to 80 000. 
9-Over 80 000. 



Total Wage Base Rate Supple- 
Group (per week) mentarv 

Payments 
(per week) 

S S 
(44) Fork Lift Operator: 

(a) Up to 10000 lbs lifting 
capacity 318.60 15.50 

(b) Over 10 000 lbs lifting 
capacity to 20 000 lb 322.30. 15.50 

(c) Over 20000 lbs lifting 
capacity 323.00 15.50 

(45) Tow Motor Operator: 306.50 15.50 
(46) Tractor using power operated 

attachments: 
(a) 35 bhp and under 296.10 15.50 
(b) over 35 bhp and under 70 

bhp - 302.80 15.50 
(c) over 70 bhp and under 130 

bhp 307.80 15.50 
(d) over 130 bhp and under 

230 bhp 310.20 15.50 
(e) over 230 bhp 311.50 15.50 

(47) Power Grader Operator: 
(a) under 50 net engine 

horsepower 308.40 15.50 
(b) between 50 and 100 net 

engine horsepower 311.80 15.50 
(c) over 100 net engine 

horsepower 317.00 15.50 
(48) Straddle Carrier Driver— 

(a) who operates within the 
confines of the employer's 
property 321.80 15.50 

(b) other 325.50 15.50 
(49) Driver of Motor Vehicles— 

(a) not exceeding 25 ewt 
capacity 310.80 15.50 

(b) exceeding 25 cwt but 
under three tons 314.70 15.50 

(c) exceeding three tons but 
under six tons 318.60 15.50 

(d) Exceeding six tons but 
under seven tons 319.30 15.50 

(c) Exceeding seven tons but 
under eight tons 321.40 15.50 

(f) Exceeding eight tons but 
under nine tons 321.60 15.50 

(e) Exceeding nine tons but 
under 10 tons 322.30 15.50 

(h) Exceeding 10 tons but 
under 11 tons 323.00 15.50 

(i) Exceeding 11 tons but 
under 12 tons 324.10 15.50 

(J) Exceeding 12 tons but 
under 13 tons 325.00 15.50 

(k) Exceeding 13 tons but 
under 14 tons 326.00 15.50 

(1) Exceeding 14 tons but 
under 15 tons 326.80 15.50 

(m) Exceeding 15 tons but 
under 16tons 327.60 15.50 

(n) Exceeding 16 tons but 
under 17 tons 327.% 15.50 

(o) Exceeding 17 tons but 
under 18 tons 328.60 15.50 

(p) Exceeding 18 tons but 
under 19 tons 329.50 15.50 

(q) Exceeding 19 tons but 
under 20 tons 330.40 15.50 

(r) Exceeding 20 tons but 
undcr21tons 331.40 15.50 

(s) Exceeding 21 tons but 
under 22 tons 332.30 15.50 

(t) Exceeding 22 tons but 
under 23 tons 332.70 15.50 

(u) Exceeding 23 tons and 333.10 15.50 
over 

Driver of motor vehicle (not being a tractor) drawinga trailcr.for a loaded 
si ngle-axle trailer — S 1.23 per day extra, or for an empty single-axle trailer— 
66 cents per day extra. For a ny other empty trailer S! .57 per day extra, or tor 
any other empty trailer — S0.90 cents per day extra. 

A worker who in the course of his employment drives a vehicle with self- 
loading equipment which requires the possession of a certificate of 
competency shall be paid an extra S8.37 per week. 

(50) Driver of Articulated Vehicles: 
Not exceeding nine ton capacity 326.30 15.50 
Nine tons and over but under 10 
tons 327.50 15.50 
10 tons and over but under 11 
Ions 327.80 15.50 
1! tons and over but under 12 
tons 328.40 15.50 
12 tons and over but under 13 
tons 329.70 15.50 
13 tons and over but under 14 
tons 329.80 15.50 
14 tons and over but under 15 
tons 331.10 15.50 
15 tons and over but under 16 

Total Wage 
Group 

Base Rate 
(per week) 

16 tons and over but under 17 
tons 
17 tons and over but under 18 
tons 
18 tons and over but under 19 
tons 
19 tons and over but under 20 
tons 
20 tons and over but under 21 
tons 
21 tons and over but under 22 
tons 
22 tons and over but under 23 
tons 
23 tons and over but under 24 
tons 
24 tons and over but under 25 
tons 
25 tons and over but under 26 
tons 
26 tons and over but under 27 
tons 
27 tons and over but under 28 
tons 
28 tons and over but under 29 
tons 
29 tons and over but under 30 
tons 
30 tons and over but under 31 
tons 
31 tons and over but under 32 
tons 
32 tons and over but under 33 
tons 
33 tons and over but under 34 
tons 
34 tons and over but under 35 
tons 
35 tons and over but under 36 
tons 
36 tons and over but under 37 
tons 
37 tons and over but under 38 
tons 
38 tons and over but under 39 
tons 
39 tons and over but under 40 
tons 
40 tons and over but under 41 
tons 
41 tons and over but under 42 
tons 
42 tons and over but under 43 
tons 
43 tons and over but under 44 
tons 
44 tons and over but under 45 
tons 
45 tons and over but under 46 
tons 
46 tons and over but under 47 
tons 
47 tons and over but under 48 
tons 
48 tons and over but under 49 
tons 
49 tons and over but under 50 
tons 
50 tons and over but under 51 
tons 
51 tons and over but under 52 
tons 
52 tons and over but under 53 
tons 
53 tons and over but under 54 
tons 
54 tons and over but under 55 
tons 
55 tons and over 
but under 56 tons 

(51) Driver of Double Articulated 
Vehicle or Road-Train 
Not exceeding 31 ton capacity 
31 tons and over but under 32 
tons 
32 tons and over but under 33 
tons 
33 tons and over but under 34 
tons 
34 tons and over but under 35 
tons 
35 tons and over but under 36 
tons 
36 tons and over but under 37 
tons 
37 tons and over but under 38 
tons 
38 tons and over but under 39 
tons 
39 tons and over but under 40 
tons 
40 tons and over but under 41 
tons 
41 tons and over but under 42 
tons 
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Total Wage Base Rale Supple- 
Group (per week) memarv 

Payments 
(per week) 

S S 
42 tons and over but under 43 
tons 357.10 15.50 
43 tons and over but under 44 
tons 358.00 15.50 
44 tons and over but under 45 
tons 358.50 15.50 
45 tons and over but under 46 
tons 359.30 15.50 
46 tons and over but under 47 
tons 360.20 15.50 
47 tons and over but under 48 
tons 360.70 15.50 
48 tons and over but under 49 
tons 361.50 15.50 
49 tons and over but under 50 
tons 362.50 15.50 
50 tons and over but under 51 
tons 363.30 15.50 
51 tons and over but under 52 
tons 363.80 15.50 
52 tons and over but under 53 
tons 364.60 15.50 
53 tons and over but under 54 
tons 365.50 15.50 
54 tons and over but under 55 
tons 366.30 15.50 
55 tons and over but under 56 
tons 367.00 15.50 
56 tons and over but under 57 
tons 367.70 15.50 
57 tons and over but under 58 
tons 368.00 15.50 
58 tons and over but under 59 
tons 369.00 15.50 
59 tons and over but under 60 
tons 370.20 15.50 
60 tons and over but under 61 
tons 371.00 15.50 
61 tons and over but under 62 
tons 371.40 15.50 
62 tons and over but under 63 
tons 372.20 15.50 
63 tons and over but under 64 
tons 373.00 15.50 
64 tons and over but under 65 
tons 373.70 15.50 
65 tons and over but under 66 
tons 374.20 15.50 
66 tons and over but under 67 
tons 375.50 15.50 
67 tons and over but under 68 
tons 376.00 15.50 
68 tons and over but under 69 
tons 376.50 15.50 
69 tons and over but under 70 
tons 377.30 15.50 
70 tons and over but under 71 
tons 378.40 15.50 
71 tons and over but under 72 
tons 379.10 15.50 
72 tons and over but under 73 
tons 379.50 15.50 
73 tons and over but under 74 
tons 380.40 15.50 
74 tons and over but under 75 
tons 381.50 15.50 
75 tons and over 382.10 15.50 

3. Junior Employees Rates (per week): Junior 
employees shall receive the following percentages of the 
Base Rate and of the Supplementary Payment 
prescribed for Group J in Clause 1. Wage Groups of this 
schedule— 

% 
Between 16 and 17 years of age 45 
Between 17 and 18 years of age 55 
Between 18 and 19 years of age 70 

4. Apprentices Rates (per week): Apprentices shall 
receive the following percentage of the Base Rate and of 
the Supplementary Payment prescribed for Group B in 
Clause 1. Wage Groups of this schedule- 

Four Year Term: % 
First year 50 
Second year 60 
Third year 75 
Fourth year 90 

5. Leading Hands (per week): 
$ 

In charge of three to 10 workers 
— an extra 13.70 

In charge of 11-20 other workers 
— an extra 20.70 

In charge of over 20 other workers 
— an extra 26.80 

6. Special Payment: 
(1) Subject as hereinafter provided this clause 

applies to employees employed in the 
classification of millwright; saw doctor; 
shaper; flooring machinist — fast feed; fast 
feed sizer; moulding machinist or two, three or 
four sider planer who is required to set up his 
machine and grind his knives and cutters and 
then only from such time as he is required to so 
act; buzzer when required to do other than 
planing one face and squaring edge and who is 
required to set up his own machine and grind 
his knives and cutters and then only from such 
time as he is required to so act or tenoner who 
is required to set up his machine and grind his 
knives and cutters and then only from such 
time as he is required to so act and to 
apprentices to wood machining, 
millwrighting or saw doctoring. 

(2) In addition to the rates payable under the 
provisions of this clause other than this 
provision— 
(a) an employee, other than an apprentice, 

employed in a classification mentioned 
in paragraph (1) hereof shall be paid 
$22.50 per week, and 

(b) An apprentice shall be paid per week a 
percentage of $22.50 being the percentage 
which appears against his year of 
apprenticeship in Clause 4. — 
Apprentices Rates of this schedule. 
In each case for all purposes of this 
award; provided that the amount payable 
to an employee pursuant to the foregoing 
provisions of this clause shall be reduced 
by the amount of any payment being 
made to that employee in addition to the 
said rates, otherwise than pursuant to the 
provisions of this clause, whether such 
payment is being made by virtue of any 
order, industrial agreement or other 
agreement or arrangement. 

(3) The rate prescribed in this award for any 
classification mentioned in paragraph (1) 
hereof is not amended by this clause and shall 
not, for the purpose of any other award, order, 
industrial agreement and or other agreement 
or arrangement be deemed to have been so 
amended. 

7. Supplementary Payment: 
(1) The supplementary payments as prescribed in 

this schedule are in substitution for any over 
award payments as defined hereunder. Any 
such over award payment shall be reduced by 
the amount of supplementary payment 
prescribed for the classification concerned. 

(2) "Over Award Payment" is defined as the 
amount (whether it be termed "over award 
payment", "attendance bonus", "service pay" 
or any term whatsoever) which an employee 
would receive in excess of the Base Rate forthe 
classification in which such employee is 
engaged. Provided that such payment shall 
exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and 



travelling time allowances and any other 
ancillary payments of a like nature prescribed 
by this award. 

8. Calculation of Wage Rates — State Wage Case 
Decision: In circumstances where award wages are to 
be increased as a result of State Wage Case Decisions, 
unless otherwise specified in such decisions the amount 
of the increase shall be calculated and applied to the 
Wages Clause as follows: 

(1) Where the State Wage Case Decision provides 
that award wages be increased by a flat 
amount, that amount shall be applied to the 
Base Rate only. 

(2) Where the State Wage Case Decision provides 
that award wages be increased by a percentage 
amount, that amount shall be applied to the 
Base Rate and the Supplementary Payment. 
Such percentage increase shall also apply to 
the Leading Hand Allowances, the Special 
Payment and the Disability Allowances. 

(3) In the instances outlined in paragraphs (1) 
and (2) hereof the new Award Rate shall be 
calculated by adding the Base Rate and the 
Supplementary Payment. 

(4) Where the State Wage Case Decision provides 
for a plateau formula (that is, a combination of 
a percentage increase and a flat money 
amount), the plateau level shall be determined 
by reference to the Base Rates and the Award 
Rate and the Supplementary Payment shall be 
calculated by subtracting the Base Rate from 
the Award Rate. 

9. Minimum Wage — Adult Males and Females: 
Notwithstanding the provisions of this award, no 
employee (including an apprentice), 21 years of age or 
over, shall be paid less than $229.60 per week as his 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this award, but that minimum rate 
of pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to the 
award rate) is not less than $229.60. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

WINERIES AWARD No. 31 of 1969. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian 
Branch. Industrial Union of Workers 

and 
Valencia Vineyards Pty Ltd and Others. 

No. 732 of 1989. 
COMMISSIONER G.J. MARTIN. 

4th day of September 1989. 

Order. 
HAVING heard Mr S.L. Booth on behalf of the 
applicant and Mr M.A. O'Connor on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 730 of 
1988 of the 9th day of September 1988 have been 
complied with, hereby orders: 

That the Wineries Award 1969 No. 31 of 1969 as 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect from the date specified therein. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Definitions. 
7. Wages. 
8. Hours of Work. 
9. Overtime. 

10. Meal Interval. 
11. Contract of Service. 
12. Higher Duties. 
13. Holidays. 
14. Annual Leave. 
15. Absence Through Sickness. 
16. Payment of Wages. 
17. Time and Wages Record. 
18. No Reduction. 
19. Under-Rate Workers. 
20. Junior Workers' Certificate. 
21. Limitation of Female Work. 
22. Right of Entry. 
23. Board of Reference. 
24. Posting of Award and Union Notices. 
25. Long Service Leave. 
26. General Conditions. 
27. Superannuation. 

Schedule of Respondents. 
2. Clause2A. — lOpercentOrdinaryWageAddition: 

Delete this clause and renumber Clause 2B. — State 
Wage Case Principles — September 1988 as Clause 2A. 
— State Wage Case Principles — September 1988. 
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3. Insert after Clause 26. — General Conditions of 
this award a new Clause 27. — Superannuation in the 
following terms: 

27. — Superannuation. 
(1) Employer Contributions:— 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) AWU Guardian Superannuation 
Fund; or 

(ii) an exempted Fund allowed by 
subclause (4) of this clause. 

(b) Employer contributions shall be paid on 
a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commenced employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contributions need be made on that 
employee's behalf. 

(iv) Where the employee neither 
completes and returns the 
application to join the Fund nor the 
letter of denial within one week of 
postage, the employer shall advise 
either the union or the Fund 
Administrator in writing of the 
employee's failure to return the 
completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
subparagraph (iv) of this 
paragraph should the employee 
not have returned the completed 
form the employer shall be under 
no obligation to make 
superannuation payments on 
behalf of that employee. 

Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a- 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not 
be entitled to receive the employer 
contribution mentioned in subclause (1) 
— Employer Contributions of this clause, 
unless they work a minimum average of 
12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions. 
"Approved Fund" shall mean any fund which 

complies with the Australian Government's 
Operational Standards for Occupational Super- 
annuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) of this 
paragraph being given, the union 
has not challenged the suitability of 
the proposed Fund by notifying the 



Western Australian Industrial 
Relations Commission of a 
dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of this clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member 
of the Fund or have contributions made 
on my behalf. 

Signature:        

Name:         

Address:  

Classification:     — 

Date:           

WIRE MANUFACTURING (AUSTRALIAN WIRE 
INDUSTRIES PTY LTD) AWARD 

No. 24 of 1970. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 

Workers, Western Australian Branch 
and 

Waratah Wire Products — Kwinana Wiremill. 
No. 426 of 1989. 

COMMISSIONER R.N. GEORGE. 
29th day of August 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
applicant and Mr C. Mitsopoulos behalf of the 
respondent, and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision — 
September 1988 and pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Wire Manufacturing (Australian Wire 
Industries Pty Ltd) Award No. 24 of 1970 be varied 
in accordance with the following schedule and that 
such variation shall take effect as from the 
beginning of the first pay period commencing on 
or after the 29th day of August 1989. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

words 26. — Payment of Wages, add the new number 
and words— 

27. Maternity Leave. 
Schedule A — Applicant. 
Schedule B — Respondent. 

2. Clause 26. — Payment of Wages: After this clause 
insert a new Clause 27. — Maternity Leave as 
follows: 

27. — Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer 
immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or 
seasonal work. 

(b) Maternity Leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave: 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be taken 
immediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) of this 
subclause if such failure is occasioned by 
the confinement occurring earlier than 
the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
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practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by 
the employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee 
then on maternity leave terminates other 
than by the birth of a living child, it shall 
be the right of the employee to resume 
work at a time nominated by the 
employer which shall not exceed four 
weeks from the date of notice in writing by 
the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 
28 weeks other than by the birth of a living 
child then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where an employee not then on 
maternity leave suffers illness related to 
her pregnancy, she may take such paid 
sick leave as to which she is then entitled 
and such further unpaid leave (to be 
known as special maternity leave) as a 
duly qualified medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be 
entitled to the position which she held 
immediately before proceeding on such 
leave or, in the case of an employee who 
was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 

Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) hereof does not exceed 52 weeks: 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take 
any annual leave or long service leave or 
any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during her 
absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of lea ve by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of her 
absence on maternity leave, but otherwise 
the rights of an employer in relation to 
termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less 
than four weeks prior to the expiration of 
her period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or. in the 
case of an employee who was transferred 
to a safe job pursuant to subclause (3), to 
the position which she held immediately 
before such transfer. Where such position 
no longer exists but there are other 
positions available for which the 
employee is qualified and the duties of 
which she is capable of performing, she 
shall be entitled to a position as nearly 
comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity 
leave. 

(b) Before an employer engages a 
replacement employee under this 
subclause, the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the 
employee who is being replaced. 
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(c) Before an employer engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the employer shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months 
qualifying period. 

WUNDOWIE FOUNDRY AWARD No. A8 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL. RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 

Workers, Western Australian Branch 
and 

Wundowie Foundry. 
No. 425 of 1989. 

COMMISSIONER R.N. GEORGE. 
29th day of August 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
applicant and Mr C. Mitsopoulos behalf of the 
respondent, and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision — 
September 1988 and pursuant to the powers conferred > 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Wundowie Foundry Award 1986, No. 
AS of 1986 be varied in accordance with the 
following schedule and that such variation shall 
take effect as from the beginning of the first pay 
period commencing on or after the 29th day of 
August 1989. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert in lieu thereof: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Scope. 
4. Term. 
5. Definitions. 
6. Contract of Service. 
7. Higher Duties. 
8. Under-Rate Employees. 
9. Apprentices. 

10. Hours of Duty. 
11. Overtime. 

12. Shift Work. 
13. Special Rates and Provisions. 
14. Time and Wages Records. 
15. Annual Leave. 
16. Public Holidays. 
17. Sick Leave. 
18. Long Service Leave. 
19. Shop Stewards. 
20. Notice Boards. 
21. Right of Entry. 
22. Union Contributions. 
23. Wages. 
24. Additional Rates. 
25. Payment of Wages. 
26. Board of Reference. 
27. Liberty to Apply. 
28. Maternity Leave. 

Schedule A — Applicant. 
Schedule B — Respondent. 

2. Clause 27. — Liberty to Apply: After this clause 
insert a new Clause 28. — Maternity Leave as 
follows: 

28. — Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer 
immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or 
seasonal work. 

(b) Maternity Leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave: 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be taken 
immediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of 
confinement give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) of this 
subclause if such failure is occasioned by 
the confinement occurring earlier than 
the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
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her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof, 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by 
the employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee 
then on maternity leave terminates other 
than by the birth of a living child, it shall 
be the right of the employee to resume 
work at a time nominated by the 
employer which shall not exceed four 
weeks from the date of notice in writing by 
the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 
28 weeks other than by the birth of a living 
child then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where an employee not then on 
maternity leave suffers illness related to 
her pregnancy, she may take such paid 
sick leave as to which she is then entitled 
and such further unpaid leave (to be 
known as special maternity leave) as a 
duly qualified medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be 
entitled to the position which she held 
immediately before proceeding on such 
leave or, in the case of an employee who 
was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) hereof does not exceed 52 weeks: 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take 
any annual leave or long service leave or 
any part thereof to. which she is then 
entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during her 
absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of her 
absence on maternity leave, but otherwise 
the rights of an employer in relation to 
termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less 
than four weeks prior to the expiration of 
her period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or, in the 
case of an employee who was transferred 
to a safe job pursuant to subclause (3), to 
the position which she held immediately 
before such transfer. Where such position 
no longer exists but there are other 
positions available for which the 
employee is qualified and the duties of 
which she is capable of performing, she 
shall be entitled to a position as nearly 
comparable in status and salary or wage 
to that of her former position. 



(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity 
leave. 

(b) Before an employer engages a 
replacement employee under this 
subclause, the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the 
employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the employer shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months 
qualifying period. 

3. Insert new Schedule A — Applicant as follows— 

Schedule A — Applicant. 
Australasian Society of Engineers, Moulders 

and Foundry Workers Industrial Union of 
Workers, Western Australian Branch, 318 Lord 
Street, East Perth 6000. 

4. Insert new Schedule B — Respondent as 
follows— 

Schedule B — Respondent. 
Wundowie Foundry, Wundowie 6560. 

SUPERANNUATION/ 
WAGE FIXING PRINCIPLES — 

Orders — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

The Operative Plasterers and Plaster Workers 
Federation of Australia, Western Australian Branch 

and 
Regal Cement Manufacturers Pty Limited. 

No. 2072 of 1989. 
COMMISSIONER A.R. BEECH. 

22nd day of September 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Ms T.K. Grubisha on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the requirements in the Reasons for Decision in the 
Commission in Court Session in No. 730 of 1988 have 
been complied with, hereby makes an Order in the 
terms of the attached Schedules. 

Commissioner. 

Schedule A. 

1.—Title. 
This Order shall be known as the Regal Cement 

Manufacturers Pty Ltd Occupational Superannuation 
Order 1989. 

2.—Scope. 
This Order shall be binding on Regal Cement 

Manufacturers Pty Ltd ("the employer") in respect of its 
employees bound by the Fibrous Plasterers and 
Cement Workers Award, No. 11 of 1969. 

3.—Date of Operation. 
This Order shall operate from the 1st day of July 

1989. 

4.—Fund. 
The employer shall contribute to the Westscheme 

Occupational Superannuation Fund. 

5.—Employer Contributions. 
The employer will contribute to the fund in 

accordance with the trust deed, rules and deed of 
adherence, the sum of $12.00 per week or $2.40 per day 
for each individual employee up until the 31st day of 
December 1989 and thereafter, the sum of $15.00 per 
week or $3.00 per day for each individual employee, 
provided that a review of the quantum of contribution 
shall take place prior to the 1st day of July in each year, 
commencing from the 1st day of July 1990. 

It is part of this agreement that superannuation con- 
tributions will not be paid when an employee is absent 
from work without approval. 
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6.—Qualifying Period. 
There shall be no qualifying period before the 

employer contributions described in Clause 5 hereof 
become payable. Superannuation contributions 
become payable in respect of each employee from the 
commencement of employment. 

7.—Employee Contributions. 
Where an employee elects to make voluntary 

contributions to the fund the employer shall deduct 
such contributions from the employee's wages and pay 
them to the fund in accordance with the trust deed, rules 
and deed of adherence of the fund. 

Schedule B — Clothing. 
Notwithstanding the provisions of the Fibrous 

Plasterers and Cement Workers Award No. 11 of 1969, 
all employees of Regal Cement Manufacturers Pty Ltd 
("the employer") will be issued with boots, and 
employees with one month's service will be issued with 
heavy duty shirts and trousers which will be replaced by 
the employer on a fair wear and tear basis. 

The employer will have available, for all employees, 
protective rain gear comprising or jacket, trousers and 
rubber gloves used by employees when engaged on dirty 
work. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Westralian Forest Industries Limited 

trading as "Wesfi" 
and 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch and Others. 
No. 1638 of 1989. 

COMMISSIONER G.J. MARTIN. 
12th day of September 1989. 

Order. 
HAVING heard Mr B.D. Williams on behalf of the 
applicant, Mr T. Bickford on behalf of the Australasian 
Society of Engineers, Moulders and Foundry Workers, 
Industrial Union of Workers, Western Australian 
Branch, Ms B.J. Love on behalf of the Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch and the United Timber 
Yards, Sawmills and Woodworkers Employees' Union 
of Western Australia, Ms J. Barnesby on behalf of the 
Federated Clerks' Union of Australia, Industrial Union 
of Workers, WA Branch and Mr G.M. Loader on behalf 
of the West Australian Timber Industry, Industrial 
Union of Workers, South-West Land Division and by 
consent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and being satisfied that the State Wage Principles 
enunciated by a Commission in Court Session in 
General Order Matter No. 1940 of 1989 of the 8th day of 
September 1989 have been complied with hereby 
orders— 

This Order shall be known as the "Wesfi 
Superannuation Order". 

2.—Scope. 
This Order shall apply to Wesfi and to its 

employees who are eligible to be members of the 
organisations listed in Appendix A to this Order 
and who are employed in classifications covered 
by the awards as varied and listed in Appendix B to 
this Order. 

3.—Term. 
This Order shall remain in force for a period of 

two years from the 12th day of September 1989. 

4.—Scheme. 
Contributions will be paid into Westscheme 

which complies with the guidelines established by 
the Occupational Superannuation Commis- 
sioner. 

5.—Contributions. 
(1) Upon acceptance to Westscheme, Wesfi will 

contribute the amounts set out in subclause (4) of 
this clause for each award employee. Application 
to join the fund will be available to all new 
employees after one month's service. 
Contributions will be payable for an employee 
having completed and returned the application to 
Wesfi operative from the date of commence- 
ment. 

(2) Notwithstanding the provisions of this 
clause, this Order shall not impose an obligation or 
liability on Wesfi to contribute to more than one 
scheme in respect of each employee. 

(3) No contributions shall be made for periods 
of unpaid leave or unauthorised absence in excess 
of 38 ordinary hours or more. No contributions 
shall be made in respect of annual leave paid out 
on termination. 

(4) $12.50 per week of service for each full-time 
employee 19 years of age or more. 

$6.25 per week of service for each full-time 
employee less than 19 years of age. 

$6.25 per week of service for each part-time 
employee 19 years of age or more who works not 
less than 20 hours per week. 

$3.20 per week of service for each part-time 
employee less than 19 years of age who works not 
less than 20 hours per week. 

6.—Operative Date. 
This Order shall operate from the 1st day of 

January 1988. 

7.—General. 
Notwithstanding any provisions to the contrary 

in respect to occupational superannuation 
contained in any Awards to which the parties in 
Clause 2. — Scope of this Order are bound by, the 
provisions of this Order shall prevail and be 
binding upon the parties. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Appendix A. 
Australasian Society of Engineers, Moulders and 

Foundry Workers, Industrial Union of Workers, 
Western Australian Branch. 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 



The West Australian Timber Industry Industrial 
Union of Workers, South-West Land Division. 

United Timber Yards, Sawmills and Woodworkers 
Employees' Union of Western Australia. 

Appendix B. 
Building Trades Award No. 31 of 1966 as varied. 
Metal Trades (General) Award No. 13 of 1965 as 

varied. 
Timber Workers Award No. 36 of 1950 as varied. 
Timber Yard Workers Award No. 11 of 1951 as 

varied. 
Particle Board Employees Award No. 22 of 1964 as 

varied. 
Particle Board Industry Award No. RIO of 197B as 

varied. 
Plywood and Veneer Workers' Award No. A28 of 1981 

as varied. 
Plywood and Veneer Workers Award No. 24 of 1952 

as varied. 

NOTICES — 
Awards/Agreement Matters — 

Application No. A22 of 1989 

APPLICATION FOR AN AWARD 
ENTITLED "CLERKS (GENERAL) 

AWARD 1989". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for the above 
Award. 

This award replaces the Clerks (Accountant 
Employees) Award No. A8 of 1982, the Clerks (Bailiffs 
Employees) Award No. 19 of 1976, Clerks (Commercial 
Radio and Television Broadcasters) Award No. 14C of 
1968, Clerks (Commercial, Social and Professional 
Services) Award No. 14 of 1972, Clerks (Credit and 
Finance Establishments) Award No. 16 of 1952, Clerks 
(Customs and/or Shipping and/or Forwarding Agents) 
Award No. 47 of 1948, Clerks (Hotels, Motels and 
Clubs) Award No. 7 of 1977, Clerks (Taxi Services) 
Award No. 14B of 1968, Clerks (Timber) Award No. 61 
of 1947, Clerks (Wholesale and Retail Establishments) 
Award No. 38 of 1947, Clerks (Control Room 
Operators) Award No. A14 of 1981, Hotel and Tavern 
Workers Award No. 31 of 1977 insofar as it applies to 
employees solely engaged in the calling of Timekeeper, 
and Club Workers Award 1976 insofar as it applies to 
employees solely engaged in the calling of 
Timekeeper. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall operate throughout the State of 

Western Australia. 
4.—Scope. 

This Award shall apply to all clerical employees 
(including radio operators, telephone attendants 
and messengers) employed by those employers 
engaged in the industries specified and/or 
industries as carried on by the respondents named 
in Schedule 1 hereto. 

Schedule 1. 
Respondents. 

Accounting Services: 
CP. Bird & Assoc, 18 St George's Tee, Perth 

6000. 
Hendry, Rae & Court, 442 Murray St, Perth 

6000. 
Coopers & Lybrand, 197 St George's Tee, 

Perth 6000. 
Arthur Anderson & Co, 140 St George's Tee, 

Perth 6000. 
Chartered Institute of Management 

Accountants, 9 Glade Court, Warwick 6024. 
Ernst & Whinney, 140 St George's Tee, Perth 

6000. 
Arthur Young, 40 The Esplanade, Perth 

6000. 
Australian Society of Accountants, Mill St, 

Perth 6000. 
Aerial Spray Contractors: 

Yilgarn Aviation Pty Ltd, 23 Willcock Street, 
Applecross 6153. 

Aerial Hire and/or Charter Flying Schools: 
Amity Aviation Pty Ltd, Jandakot Airport, 

Jandakot 6164. 
Advertising Agents and/or Contractors: 

Marketforce Pty Ltd, 1314 Hay Street, West 
Perth 6005. 

United Commercial Services Pty Ltd, Shop 7, 
Geraldton Shopping Centre, Geraldton 6530. 

Agents — Theatrical: 
Baden-Powell Frank Enterprises Pty Ltd, 78 

Stirling Street, Perth 6000. 
Agents — Travel and/or Booking: 

Myers Ltd, Murray Street, Perth 6000. 
Traveland Pty Ltd, 5 Mill Street, Perth 6000. 

Agents Real Estate and/or Developers and/or 
Builders: 

Baillieu Justin Seward Pty Ltd, 77 St George's 
Tee, Perth 6000. 

Real Estate Institute of WA, 200 St George's 
Tee, Perth 6000. 

Bond Corporation Pty Ltd, 26 St George's 
Terrace, Perth 6000. 

Analysts: 
Inman & Farrell, 43 Shenton Street, Perth 

6000. 
Mining and Agricultural Laboratories, 17 

Forrest Ave, East Perth 6000. 
Animal Welfare and/or Veterinarian Services: 

Melville Animal Hospital, 34 Rome Rd, 
Melville 6154. 

Armoured Escorts: 
Mayne Nickless Ltd, 45 Stuart Street, Perth 

6000. 
Architects & Draftsmen and/or Technical 
Consultants: 

L.W. Buckeridge & Associates, 18 Mount St 
Perth 6000. 

Hobbs, Winning & Leighton, 262 York St, 
Albany 6330. 

Fremantle Drafting & Plan Printing Service, 
197 High Street Fremantle 6160. 

Associations and/or Societies: 
Returned Services League, Anzac House, 4 

Sherwood Ct, Perth 6000. 
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Red Cross Society (WA Div), 357 Murray 
Street. Perth 6000. 

St John Ambulance Association, 298 
Wellington Street, Perth 6000. 

Swan View Agricultural Society, c/-10 Roberts 
Place, Greenmount 6056. 
HBF Friendly Society. 125 Murray Street. Perth 
6000. 

Audio Visual Equipment & Productions: 
Audio Visual Selections, 21 Stirling Hwy, 

Nedlands 6009. 
Bailiff and/or Process Services: 

Bailiffs Office, 184 St George's Tee, Perth 
6000. 

Bailiffs Office, 1906 Albany Hwy, 
Maddington 6109. 

Bailiffs Office, 185 High St, Fremantle 6160. 
Bailiff s Office, PO Box 394, Midland 6056. 
Bailiffs Office, Suite 8, 73 Gibson Ave, 

Padbury 6025. 
Beauty Salons and/or Hairdressers: 

Sam Rifici Ladies Hair Stylist, 138 Murray St. 
Perth 6000. 

Brokers — Mortgage: 
H.L. & H.R. Holland, 21 Ord St, West Perth 

6005. 
Brokers — Stock and/or Shares: 

Saw Cambridge & Brannelly, 68 St George's 
Tee, Perth 6000. 

Builders and/or Contractors: 
AT. Brine & Sons Pty Ltd, 19 Southport St, 

Leederville 6007. 
Leigh ton Contractors Pty Ltd, 1 Altona St. 

West Perth 6005. 
Jobec Pty Ltd, 86 Guthrie St, Osborne Park 

6017. 
Building Advisory Service: 

Construction Research of Australia, 642 
Albany Hwy, Victoria Park 6100. 

M BA Building Information Centre, 161 
Havelock St, West Perth 6005. 

Business Consultants and/or Industrial and/or 
Management: 

Small Business Development Corporation, 
553 Hay St. Perth 6000. 

Charthill Professional Pty Ltd, 1 Altona St. 
West Perth 6005. 

Brown A. Mitchell (WA) Pty Ltd. 19 
Katanning St, Bayswater 6053. 

Joseph Charles Learmonth Duffy Ltd, 87 
Adelaide Tee, Perth 6000. 

Bus Operators (including tourist bus, coachline 
and charter services): 

Greyhound Aust Pty Ltd, 26 St George's Tee, 
Perth 6000. 

Ansett Transport Industries (Operations) Pty 
Ltd, trading as Ansett Pioneer, 26 St George's 
Tee. Perth 6000. 

Stateliner Pty Ltd, 14 Wynyard St, Belmont 
6104. 

Deluxe Coachlines Pty Ltd, 741 Hay St, Perth 
6000. 

Parlocars WA Pty Ltd, 30 Pier St. Perth 6000. 
Calculating Services and/or Contractors: 

NS Electronics & Novus, 176 Wittenoom St. 
East Perth 6000. 

Caterers: 
Consolidated Catering Services Pty Ltd, 231 

Adelaide Tee, Perth 6000. 
Embassy Caterers Ascot Racecourse. 38 

Grandstand Rd, Belmont 6104. 

Chemists — Consulting and/or Industrial: 
Curtain Consultancy Services, Kent Street, 

Bentley 6102. 
Ledsham G.F. & Assoc. 18 Moojebing St, 

Bayswater 6053. 
Chiropractors: 

Patterson Noel J., 569 Karrinyup Rd, Stirling 
6020. 

Australian Chiropractors Assoc WA Branch 
Inc. 58 Colin St, West Perth 6005. 

United Chiropractors Assoc, 404 Gt Eastern 
Highway, Midland 6056. 

Churches: 
Catholic Church Office, Victoria Square, 

Perth 6000. 
Churches of Christ in WA (Inc), 146 Beaufort 

St, Perth 6000. 
Coaching/Tuition: 

Power Coaching College (Perth) Pty Ltd, Suite 
3,415 Rokeby Rd, Subiaco 6008. 

Commercial Colleges: 
Edwards Secretarial College (Inc), 456 Hay 

Street, Perth 6000. 
Communication: 

Modern Communication Services Pty Ltd, 69 
Poole St, Welshpool 6106. 

Telephone Equipment Co Pty Ltd, 160 
Burswood Rd, Victoria Park 6100. 

Link Telecommunications, 1316 Hay St, West 
Perth 6005. 

Voca Communications Pty Ltd, 175 Hay St, 
Perth 6000. 

Dick Smith Electronics Pty Ltd. 414 William 
St, North Perth 6006. 

Carfone Sales, 7 Northwood St, Leederville 
6007. 

Computer Services: 
Phoenix Computer Service, Unit 9A, 1 Leura 

Ave, Como 6010. 
Construction Mining: 

Raymond Engineers Australia Pty Ltd, 140 St 
George's Tee, Perth 6000. 

Contractors (Boring and/or Earthmoving and/or 
Clearing): 

Rond P.A.J. & L.J., 75 Station St. Gosnells 
6110. 

Carratti Aust Pty Ltd, 515 Gt Eastern 
Highway, Redcliffe 6104. 

Contractors (Administration): 
Harbourworks Clough Joint Venture, 22 

Mount St. Perth 6000. 
Contractors (Paving and/or Road Making and/or 
Surfacing): 

Hot Mix Ltd. Biekley Rd, Cannington 6107. 
The Readymix Group (WA), 1081 Albany 

Highway, Bentley 6102. 
Cool Room Builders and/or Designers: 

Bondor Pty Ltd, 20 Mooney St, Bayswater 
6053. 

Copying Machine Hirers: 
Rank Zerox (Aust) Pty Ltd, 189 Gt Eastern 

Hwy, Belmont 6104. 



Credit and Finance: 
Citizen Finance Service, 412 William St, 

Northbridge 6000. 
Westside Finance Group Pty Ltd, 72 Kings 

Park Rd, West Perth 6005. 
HFC Leasing, 379 Hay Street, Perth 6000. 
Perpetual Finance Ltd, 179 St George's Tee, 

Perth 6000. 
Principal Financial Services, 172 St George's 

Tee, Perth 6000. 
Centre West Financial Services, 16 Ord St, 

West Perth 6005. 
CBFC Ltd, 150 St George's Tee, Perth 6000. 
Mai Brown & Assoc, Suite 1, 979 Wellington 

St, West Perth 6005. 
Customs and/or Shipping and/or Forwarding 
Agents: 

Bays Transport Service, Graylands Rd, 
Claremont 6010. 

G.S. Murray & Co Ltd, 4 High St. Fremantle 
6160. 

F.J. Sherborne, 21 Henry St, Fremantle 6160. 
Stevenson & Holland, 15 Pakenham St. 

Fremantle 6160. 

Data Processing: 
Comp-Aid (Computer Consultants) Pty Ltd. 
Contract Direct, 57 Labouchere Rd. South 

Perth 6151. 
Edcom Computer Services Pty Ltd, 35 Outram 

St, West Perth 6005. 

Debt Collectors and/or Credit Reference Agents: 
Laurens George (SA) Pty Ltd, 849 Wellington 

St, West Perth 6005. 
Dun & Bradstreet, 321 Murray St. Perth 

6000. 
Dentists: 

Metropolitan Dental Co, 790 Hay St, Perth 
6000. 

R.C. Cockerill, Shenton St, Geraldton 6530. 
Doctors and/or Medical Specialists: 

Keenan T. 146 Mounts Bay Rd. Perth 6000. 
Australian Medical Association, 37 Hampden 

Rd, Nedlands 6009. 
Drycleaners and/or Dyers: 

Ad Astra Pty Ltd, 106 Cambridge St, 
Leederville 6007. 

Employment Agents and/or Contractors: 
Drake Personnel, 189 St George's Tee. Perth 

6000. 
Electrical Contractors and/or Installers: 

P R. Allen Pty Ltd, 908 Beaufort St, Inglewood 
6052. 

Engineers and/or Designing: 
Warman Equipment (International) Ltd, 44 

Fisher St. Belmont 6104. 
Engineers, Civil and/or Consulting and/or 
Construction: 

J.O. Clough & Son Pty Ltd. 22 Mount St, Perth 
6000. 

Film Renters and/or Producers and/or Libraries: 
Audiovision Pty Ltd, 69 Burswood Rd, 

Victoria Park 6100. 
Fire Protection Appliances and/or Engineers: 

Wormald Bros (Aust) Pty Ltd, 72 Belgravia St, 
Belmont 6104. 

Friendly Societies and/or Credit: 
Manchester Unity Total Care. 1 Alan St, Ml 

Lawley 6050. 
Hospital Benefit Fund of WA Inc. 125 Murray 

St. Perth 6000. 
Funeral Directors: 

Bowra & O'Dea, 68 Stirling St, Perth 6000. 
Health and Welfare Services: 

Perth Medical Centre. 713 Hay St, Perth 
6000. 

Health and Fitness Centres: 
Healthworld International, 77 Wheatley 

Drive, Bullcreek 6155. 
Hotel, Business Brokers and Agents: 

L.J. Hooker Ltd, 41 St George's Tee, Perth 
6000. 

Jones Lang Wootton, 225 St George's Tee, 
Perth 6000. 

Hotel. Motel and Clubs: 
Commercial Hotel, Fitzgerald St, Northam 

6401. 
Red Castle Motel, 200 Gt Eastern Highway, 

Rivervale 6103. 
Fremantle Workers' Social and Leisure Club, 

5 Henry St. Fremantle 6160. 
East Perth Football Club, Pier St, Perth 

6000. 
Melville Glades Golf Club (Inc), Beasley Rd. 

Leeming 6153. 
WA Bookmakers Assoc, 282 Hay St, Perth 

6000. 
Magic Squash Centre, Shop 35, Subiaco 

Village, Subiaco 6008. 
East Fremantle Yacht Club, Piera St, East 

Fremantle 6158. 
Kewdale Hotel, 137 Kewdale Rd. Kewdale 

6105. 
Australian Hotels Assoc, Vincent St. 

Leederville 6007. 
Assoc of Licensed Clubs of WA Inc, 1 Logan 

Way, Dianella 6062. 
Sheraton Perth Hotel, 207 Adelaide Tee, Perth 

6000. 
Hydraulic Equipment & Supplies: 

Rex Roth Hydraulics Pty Ltd, 91 Edwards St, 
East Perth 6000. 

Hydroponics — Equipment and Supplies: 
Aquaponics WA, Lot 12 Warton Rd, 

Canningvale 6155. 
Identification Equipment and/or Services: 

Identimark, 408 Scarborough Beach Rd, 
Osborne Park 6017. 

Indoor Gardens and Supplies: 
Perfect Plant Interiors, 531 Hay St, Subiaco 

6008. 
Landscaping: 

Brooks Landscapers, 48 York St, Subiaco 
6008. 

Laser Services and/or Consultants: 
The Laser Works. 17 Kew St. Welshpool 

6106. 
Laundries: 

Acme Laundry, 17 Albany Highway, Albany 
6330. 

Legal Services: 
Paterson & Dowding, 7th Floor, 40 St George's 

Tee. Perth 6000. 
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Law Society of WA, 68 St George's Tee, Perth 
6000. 

Machinery Hire Service and/or Contractors: 
Bellway Hire, 85 Cleaver Tee, Belmont 6104. 

Medical Supplies: 
Cardiac Surgical Australia, Unit 5,611 Hay St, 

Jolimont 6008. 
Microfilming Services, Equipment and Supplies: 

Bell & Howell, 47 Burswood Rd, Victoria Park 
6100. 

Mobile Telephones: 
Memo Communications Co Pty Ltd, Unit 3, 

135 Hector St, Osborne Park 6017. 
Modelling and/or Casting Agencies: 

City-Models & Mannequins, Picadilly 
Arcade, Suite 6 (1st Floor), Murray St, Perth 
6000. 

Motor Vehicle Rentals: 
Avis Australia, 46 Hill St, Perth 6000. 

Motivational Training and Development: 
Human Resources Development, Suite 110, 

768 Canning Hwy, Applecross 6153. 
Rostrum WA (Inc), 931 Albany Hwy, East 

Victoria Park 6100. 
Naturopath and/or Osteopaths: 

Australian Natural Therapists Association, 
882 Canning Hwy, Applecross 6153. 

Register of Osteopaths, 21 Bayview Tee, 
Claremont 6010. 

Academy of National Therapies, 100 Fern Rd, 
Wilson 6107. 

Optical Services & Supplies: 
WA Opticians, 577 Hay St, Perth 6000. 
Laubman & Pank (WA) Pty Ltd, 77 Barrack St, 

Perth 6000. 
Optometrists: 

Australian Optometrical Assoc of WA, 15 
Rheola St, West Perth 6005. 

Packaging: 
Advance Packaging, 228 Carr St, Leederville 

6007. 
Painters, Decorators and/or Contractors: 

D.C. Perrott & Son Pty Ltd, 20 Stack St, 
Fremantle 6160. 

Panel Beaters and/or Repairers and/or 
Bodybuilders: 

M. Malone. 501 Murray St, Perth 6000. 
J.W. Bolton Pty Ltd, 9 Bradford St, Kewdale 

6105. 
Pathologists and/or Pathology Laboratories: 

Consultant Pathology Services, 771 Albany 
Hwy, East Victoria Park 6100. 

Dale Analytical Services, 2899 Albany Hwy, 
Kelmscott 6111. 

Pest Control Maintenance and/or Contractors: 
David Gray & Co Pty Ltd, Rawlinson St, 

O'Connor 6163. 
Photographers: 

City Arcade Photographies, Shop H22, City 
Arcade, Perth 6000. 

Plan Printers: 
Delias Print Pty Ltd, 147 Kensington St, East 

Perth 6000. 
Private Inquiry Agents: 

Blights Investigations, 1174 Hay St, West Perth 
6005. 

Butler Investigations, 193 Main St, Osborne 
Park 6017. 

Promotional/Entertainment Organisers: 
West Australian Football Commission (Inc), 

Subiaco Rd, Subiaco 6008. 
West Australian Baseball League (Inc), Cnr 

Gt Eastern Hwy & Stoneham St, Belmont 
6104. 

Prosthetic Products & Services: 
Orthotic-Prosthetic Services Pty Ltd, Unit 9, 

663 Newcastle St, Leederville 6007. 
Public Relations Consultants and/or Advisers: 

White Eric Assoc (WA) Pty Ltd, BP House, 1 
Mount St, Perth 6000. 

Radio & Television Broadcasters: 
Swan Television Ltd (Channel 9), Hayes Ave, 

Tuart Hill 6060. 
TVW Ltd (Channel 7), Osborne Rd, Tuart Hill 

6060. 
Western Broadcasting Services Pty Ltd, 169 

Hay St, Perth 6000. 
Retailers: 

Cecil Bros, 69 Barrack St, Perth 6000. 
Caris Bros Ltd, 688 Hay St, Perth 6000. 
Woolworths (WA) Ltd, 123 Kewdale Rd, 

Kewdale 6105. 
Charles Carter Ltd, 294 Aberdeen St, West 

Perth 6005. 
Thomsons Ltd, 789 Hay St, Perth 6000. 
Coles Myer Ltd, Bannister Rd, Canningvale 

6155. 
Red Rooster Foods, 342 Scarborough Beach 

Rd, Osborne Park 6017. 
Gregsons, 450 Beaufort St, Highgate 6000. 
Aherns, 622 Hay St, Perth 6000. 
Parry's Dept Store WA Pty Ltd, 102 Railway 

Pde, West Perth 6005. 
Angus & Robertson Bookshops, 625 Hay St, 

Perth 6000. 
Buttercup Bakeries, 38 Crocker Drive, Malaga 

6062. 
Edments, 696 Hay St, Perth 6000. 
Electrolux Pty Ltd, 386 Scarborough Beach 

Rd, Osborne Park 6017. 
Lucy Simich World of Slate, 52 Hector St, 

Osborne Park 6017. 
Clef Music Pty Ltd, Shop B1,801 Hay St, Perth 

6000. 
Thomsons, 810 Hay St. Perth 6000. 
Clark Rubber, Marshall Rd, Myaree 6154. 
Caltex East Perth, 157 Lord St, East Perth 

6000. 
Dayco Watchmakers, Suite 22, 2nd Floor, 

Trinity Arcade Building, Hay Street Mall, Perth 
6000. 

Secretarial Services and/or Contractors: 
Acclaim Secretarial Service, Romany House, 

256 Fitzgerald St, Perth 6000. 
Security: 

Metropolitan Security Services, 128 Charles 
St, North Perth 6006. 

Wormald Security Services, 27 Moore St, East 
Perth 6000. 

Settlement Agents: 
Settlement Agents Association (Inc), 15 

Ogilvie Rd, Canning Bridge 6153. 



Settlements West, 284 Oxford St. Osborne 
Park 6017. 

Shelving & Storage Systems: 
Hy-mat 31 Peel Rd, O'Connor 6163. 

Silk Screen Processors and/or Contractors: 
Silk Screen Arts, 200 Wellington St. Perth 

6000. 
Storage Services: 

Storage Systems, 123 Howe St, Osborne Park 
6017. 

Storage General: 
Fort Knox Self Storage, 31 Beach St, 

Fremantle 6160. 
Superannuation Consultants: 

Australian Financial Planners, 224 Rokeby 
Rd, Subiaco 6008. 

Surveyors: 
McKimmie Jamieson & Partners Pty Ltd, 

Boas Ave, Joondalup 6027. 

Taxi Services: 
Swan Taxis Co-op Ltd, 1008 Wellington St, 

Perth 6000. 
Black & White Taxis, 328 Aberdeen St, West 

Perth 6005. 
Green & Gold Taxis, 24 Edward St, East Perth 

6000. 
Technical Services: 

Technical Illustrators & Co, 32 Kings Park Rd, 
West Perth 6005. 

Telephone Hygiene Service: 
Telephone Cleansing Services (WA), 973 

Wellington St, West Perth 6005. 
Telephone and Related Equipment Sales & 
Service: 

Austrad Communications Pty Ltd, 244 
Treasure Rd, Welshpool 6106. 

Carfone Sales, 37 Northwood St, Leederville 
6007. 

Television Installers and/or Repairs and/or 
Services: 

Hills Industries Ltd, 506 Guildford Rd, 
Bayswater 6053. 

Lous TV & Radio Hospital, 771 Beaufort St, 
Mt Lawley 6050. 

Timber Industry: 
Wesfi, 1 Somersby Rd, Welshpool 6106. 
Runnings Pty Ltd, 255 Adelaide Tee, Perth 

6000. 
Whittakers, 271 Treasure Rd, Welshpool 

6106. 
Westralian Plywoods Hearn Ind Ltd, 80 

Sunbury Rd, Victoria Park 6100. 
Wilsons Timber & Hardware Pty Ltd, Balcatta 

Rd, Balcatta 6021. 
Worsely Timber Pty Ltd, 45 Ord St, West Perth 

6005. 
Tourism: 

Tour Guide Agency & Tours, 6 Warran Place, 
Swanview 6056. 

Tour Guides Assoc of WA (Inc), 32 Majorie 
Ave, Shelley 6155. 

Typing — Transcript and/or Reporting and/or 
Recording Services: 

Morley Court Secretarial Services, 9 Collier 
Rd. Morley 6062. 

Spark & Cannon Pty Ltd, 26 St George's Tee, 
Perth 6000. 

Tree Surgery: 
Treelocators of Aust, 232 Subiaco Rd, Subiaco 

6008. 
Ultrasonic/Ultraviolet Ray Equipment & 
Supplies: 

Lovelock Luke Pty Ltd, 8/5 Guthrie St, 
Osborne Park 6017. 

Oliphant, 102 Cambridge St, Leederville 
6007. 

Vehicle Parking: 
Canterbury Court Self Car Park, James St, 

Perth 6000. 
Ventilator and/or Ducting Equipment: 

IVR Equipment, 9 Bellows St, Welshpool 
6106. 

Wholesalers: 
Hardie Trading Pty Ltd, 37 Belmont Ave, 

Belmont 6104. 
James Hardie & Co Pty Ltd, Rutland Ave, 

Welshpool 6105. 
Cresco Fertilisers (WA) Ltd, c/- CSBP, 40 The 

Esplanade, Perth 6000. 
Australian Glass Manufacturers Co, 35 Baile 

Rd, Canningvale 6155. 
Bristile Ltd, 212 Adelaide Tee, Perth 6000. 
Brownes Dairy Pty Ltd, 299 Charles St, North 

Perth 6006. 
Peters (WA) Limited, 465 Scarborough Beach 

Road, Osborne Park 6017. 
Rowland Smith & Co Ltd, 356 Murray St, 

Perth 6000. 
G.R. Wills & Co Ltd, 573 Wellington St, Perth 

6000. 
F.H. Faulding & Co Ltd, 493 Abernethy Rd, 

Kewdale 6105. 
Jason Industries Ltd, Pilbara St, Welshpool 

6106. 
Lysaght Building Ind, 88 Norma Rd, Myaree 

6154. 
Coventry Motor Replacements Ltd, Walter 

Rd, Morley 6062. 
Ford Motor Co (Aust) Ltd, 511 Abernethy Rd, 

Kewdale 6105. 
General Motors-Holden Ltd, 32 Delhi St, West 

Perth 6005. 
Sands & McDougall Pty Ltd, 157 Welshpool 

Rd, Welshpool 6106. 
W.D. & H.O. Wills Aust Ltd, 466 Scarborough 

Beach Road, Osborne Park 6017. 
Schweppes Drinks, 363 Scarborough Beach 

Road, Osborne Park 6017. 
Coca-Cola Bottlers Perth, 19 Miles Rd, 

Kewdale 6105. 
Earl Cook Agencies Pty Ltd, 85 Sheffield Rd, 

Kewdale 6105. 
Distribution & Marketing Services, 36 

Goodwood Pde, Rivervale 6103. 
E.F. Hodge & Co, 65 Breer St, Perth 6000. 
Gordon & Gotch Ltd, 134 Parry St, Perth 

6000. 
Emanuel Bros Pty Ltd, 56 Kings Park Rd, West 

Perth 6005. 
Berryman & Langley Pty Ltd, Bannister Rd, 

Canningvale 6107. 
Amalgamated Wireless (Australasia) Ltd, 

Jandakot Airport, Jandakot 6164. 
Moorabbin Aircraft Spares Pty Ltd, Jandakot 

Airport, Jandakot 6164. 
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Cresco Growing Power, 3 Rosslyn St, 
Leederville 6007. 

Watsonia, 174 Hamilton Road, Spearwood 
6163. 

Tip Top Bakeries Canningvale, Magnet Rd, 
Canningvale 6107. 

Cadbury Confectionery, 178 Star St, Carlisle 
6101. 

Joyce Australia, 68 Forsyth St, O'Connor 
6163. 

Sealy of Australia WA, 4 Hubert St, Belmont 
6104. 

Pearse & Swan, 139 Fitzgerald St, North Perth 
6006. 

Ezywalkin Pty Ltd, 618 Hay St, Perth 6000. 
Brewtech Pty Ltd, 535 Stirling Hwy, 

Claremont 6010. 
John Jens Fine Wine & Ale Merchants, 149 

Stirling Hwy, Nedlands 6009. 
The Permutit Co of Aust Pty Ltd, 8 Pitt Way, 

Myaree 6154. 
Clover Meats, 49 Albert St, North Perth 

6006. 
Master Butchers Co-op Ltd, 10 Asquith St, 

Victoria Park 6100. 
Perth Jarrah Mills Pty Ltd, 255 Adelaide Tee, 

Perth 6000. 
Arnott-Mills & Ware Pty Ltd, 334 South Tee, 

South Fremantle 6162. 
Swan Portland Cement Ltd, Burswood Rd, 

Rivervale 6103. 
NCR Australia Pty Ltd, 641 Wellington St, 

Perth 6000. 
Nestle Australia Ltd, 172 Kewdale Rd, 

Kewdale 6105. 
Directories Aust Pty Ltd, 176 Burswood Rd, 

Victoria Park 6100. 
Atkins Carlyle Ltd, 44 Belmont Ave, Belmont 

6104. 
GEC Aust Ltd, 589 Hay St, Subiaco 6008. 
Lawrence & Hanson, 474 Scarborough Beach 

Road, Osbome Park 6017. 
Sheridans' Engraving, 14 Florence St, West 

Perth 6005. 
Gibney's Graphics 1980, 118 Roe St, 

Northbridge 6000. 
Geraldton Newspapers, Barker St, Geraldton 

6530. 
Daily News, 120 Roe St, Northbridge 6000. 
WA Newspapers Ltd, St George's Tee, Perth 

6000. 
Otis Elevator Co Pty Ltd, 9 Coolgardie Tee, 

East Perth 6000. 
Tomlinson Industries (WA) Ltd, 239 Planet St, 

Welshpool 6106. 
Massey-Ferguson (Aust) Ltd, 280 Whatley 

Cres, Maylands 6051.. 
Bums Philp & Co Ltd, 11 Mackay St, Kewdale 

6105. 
Ceiling Co WA, HB Brady Co Pty Ltd, Railway 

Parade, Bayswater 6053. 
Goodman Fielder Mills Ltd, 111 Stirling Hwy, 

North Fremantle 6159. 
TPD Distributors, 466 Scarborough Beach 

Road, Osbome Park 6017. 
D & J Fowler, 24 Coulston Way, Canningvale 

6107. 
McLean Marine & General Eng, 25 Strang St, 

South Fremantle 6162. 

Mallabones Luggage & Leather, 207 Murray 
St, Perth 6000. 

Bonds Wear, 21 Hamilton St, Subiaco 6008. 
Bearing Service Pty Ltd, 16 Belgravia St, 

Belmont 6104. 
Chamberlain John Deere Pty Ltd, 72 

Welshpool Rd, Welshpool 6106. 
Tubemakers of Aust Ltd, 140 Stirling Hwy, 

North Fremantle 6159. 
Lyons & Peirce, 28 Division St, Welshpool 

6106. 
Imperial Printing Co, 8 Cressall Rd, Balcatta 

6021. 
FT. Wimble & Co Ltd, 262 Lord St. East Perth 

6000. 
Philips Aust, 1 Frederick St, Belmont 6104. 
A.J. Baker & Sons Pty Ltd, 209 Stirling Hwy, 

Claremont 6010. 
Dunlop Industrial Sales, 49 Guthrie St, 

Osbome Park 6017. 
Goodyear Tyre & Rubber, 511 Abernethy Rd, 

Kewdale 6105. 
Email Ltd, 62 Guthrie St, Osborne Park 

6017. 
Unisys Australia Ltd, 10 Kings Park Rd, West 

Perth 6005. 
Stott & Hoare Pty Ltd, 146 Colin St, West Perth 

6005. 
Penfolds Wines Pty Ltd, 67 Kewdale Rd, 

Kewdale 6105. 
McDonald Brushware Ltd, 3 Garling Rd, 

O'Connor 6163. 
FCB Industries, 75 Carrington St, Claremont 

6010. 
Evans B.J. & Co, 156 Onslow Rd, Shenton 

Park 6008. 
Clay Lapsley Cinema Equipment, 15 Colin St, 

West Perth 6005. 
The Gt Aust Hat Co, 39 Shields Crescent, 

Booragoon 6154. 
Western Ice Co, 92 Roe St, Perth 6000. 
Heating Controls Pty Ltd, 116 Briggs St, 

Welshpool 6106. 
Derby Meat Processing Co Ltd, 6 Short St, 

Fremantle 6160. 
Hanna Match (Aust) Pty Ltd, 235 Main St, 

Osbome Park 6017. 
Stanley Bostitch Pty Ltd, 1731 Albany Hwy, 

Kenwick 6107. 
WA Trading Co Pty Ltd, 440 Scarborough 

Beach Rd, Osborne Park 6017. 
Golden Circle Cannery, 33 McDowell St, 

Welshpool 6106. 
J.N. Taylor & Co Ltd, 56 Marine Tee, 

Fremantle 6160. 
Western Salt Refinery Pty Ltd, Cockburn Rd, 

Hamilton Hill 6163. 
Wedderburn Scales, 14 Milfor St, East Victoria 

Park 6101. 
Colgate Palmolive Pty Ltd, 26 Dowd St, 

Welshpool 6106. 
Veletta Quarries, 11 Johns Court, Osbome 

Park 6017. 
WA Limestone Co, 41 Spearwood Ave, Bibra 

Lake 6163. 
Trademaster, 35 Prindiville Drive, Wangara 

6065. 
Boral Cyclone Ltd, 310 Selby St, Osborne Park 

6017. 
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West Aust Worsted & Woollen Mills Ltd, 
Albany 6330. 

Wordprocessing Equipment and/or Services: 
Subiaco Secretarial, 16 Rokeby Rd, Subiaco 

6008. 
A copy of the proposed Award may be inspected at 

my office at 815 Hay Street, Perth. 

Registrar. 

10th day of October 1989. 

Application No. A 21 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 

"PRINTING (COMMUNITY NEWSPAPER 
GROUP) AWARD 1989" 

NOTICE is given that an application has been made to 
the Commission by The Printing and Kindred 
Industries Union, West Australian Branch, Industrial 
Union of Workers under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This award shall apply to all employees referred to in 

Clause 9 herein employed by the respondent. 

4.—Area. 
This award shall apply throughout the State of 

Western Australia. 

Application No. 2286 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 
"ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. 22 of 1978" 
NOTICE is given that an application has been made to 
the Commission by The Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth under the Industrial Relations Act 1979 for the 
above Award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

Clause 5. — Definitions: Add to this clause the 
following new subclause. 

(14) Without in any way limiting the generality 
of the words "Electrical Contracting Industry" or 
"Electrical Contractor": 

(a) "Electrical Contracting Industry" shall 
include that part of the labour hire 
industry in which an employer supplies 
employees employed in classifications 
under this Award to work on behalf of 
and as directed by a client of that 
employer for the purpose of: 

(i) Complementing the client's 
labour force during periods of 
peak requirements: or 

(ii) Undertaking a specific task for a 
client on a predominantly labour 
only basis; and 

(b) "Electrical Contractor" shall have a 
corresponding meaning. 

A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

Registrar. 
25th day of September 1989. 

9.—Wages. 
The employees referred to herein are:— 

Compositor 
Photolithographer 
Proof Reader 
Keyboard Operator 
Artist/Designer 
General Hand 

A copy of the proposed Award may be inspected at 
my office at 815 Hay Street, Perth. 

Registrar. 
28th day of September 1989. 

UNFAIR DISMISSAL — 

Contractual Entitlements — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Karl August Albrecht 
and 

Seismic Supply International. 
No. 798 of 1989. 

COMMISSIONER G.L. FIELDING. 
September 1989. 

Reasons for Decision. 
THE COMMISSIONER: This is an application 
brought pursuant to section 29(b)(ii) of the Industrial 
Relations Act by which the Applicant, who was 
employed by the Respondent firm from 1 October 1987 
until 4 November 1988 and claims payment of a bonus 
in the sum of $1 856 alleged to be due under his contract 
of employment with the Respondent. 

When the Applicant was first engaged by the 
Respondent he was employed as a sales consultant. He 
says he was not given a written contract of employment 
but was simply told, and accepted it to be the fact, that 
his salary was to be $22 000 per annum. Some months 
after he commenced his employment the Applicant 
heard from his colleagues that the Respondent was in 
the practice of paying bonuses to its employees. He was 
not at that time told by any official of the Respondent 



that he would be paid a bonus but rather, as I 
understand it, determined from talk amongst his 
colleagues that a bonus was payable. 

At all events, on or about 31 December 1987 he was 
paid a bonus of $500. It was paid to him by a separate 
pay slip and was in addition to his salary for that 
period. 

Early in 1988, the Applicant says it was February, he 
attended a staff meeting, addressed by Mr Pusey who 
was then the Respondent's assistant state manager. At 
that meeting the question of an incentive bonus, as the 
Applicant calls it, was discussed. The Applicant says Mr 
Pusey said the bonus for the forthcoming financial year 
would be substantial. He says Mr Pusey mentioned that 
employees might be able to pay off their mortgage or 
buy a boat with it but the Applicant says that nothing 
was said otherwise as to what the quantum of that bonus 
would be; rather, the staff were told that payment of the 
bonus would depend on the performance of the 
Respondent and on the performance of each individual 
employee. Nonetheless, the Applicant took the view 
that the bonus would be higher than it was last year. 

Towards the end of October 1988 the Applicant was 
given notice of termination. That notice suggests that he 
was being terminated because of a "decline in 
business". Indeed, that is what the Applicant says was 
the reason given to him for his termination by the 
Respondent's then state manager, Mr Dallie. Mr Dallie 
provided the Applicant with a reference suggesting the 
Applicant "was efficient and responsive in the area" of 
his work and that "his capacity for detail was soon 
appreciated" and, as such, it was suggested that he apply 
these particular attributes to the advantage of the 
purchasing department. The reference goes on to 
observe that the Applicant— 

... has fulfilled the position of state purchasing 
manager controlling all facets of our requirements 
in the four locations we control in Western 
Australia with admiral (sic) results. 

It further went on to say— 
It is with regret we face the prospect of losing 

Karl but agree with him we are now restricting his 
future potential and career prospects. 

The reference concluded by wishing the Applicant 
the best for his future and by recommending him to any 
employer to whom he may offer his services. In addi- 
tion, the Respondent provided the Applicant with an 
Employment Separation Certificate which indicated 
that he was dismissed "because of a shortage of work" 
and further indicated his employment was not 
terminated for any other reason. 

At or about the time of his termination the Applicant 
says he asked the then state manager whether he would 
be paid a bonus, or at least discussed the bonus with 
him. He says the then state manager replied that he 
would get a bonus if it was paid by the Respondent, 
which I take to mean that he would be paid a bonus if 
the Respondent paid bonuses to its employees that 
year. 

Some time in 1989 the Applicant learnt that the 
Respondent had, indeed, paid a bonus to some of its 
employees. As a result he wrote to the then state 
manager asking for a pro rata bonus based on this 10 
months' service up until the end of October 1988. There 
was no answer to that letter and, as a consequence, he 
instituted these proceedings. The claim is for a bonus 
based on 9.09 per cent of his 1988 salary which had 
increased to $24,500. He arrived at the figure of 9.09 per 
cent because he says the $500 paid to him at the end of 
1987, having regard to his three months' service in 1987, 
represented 9.09 per cent of his 1987 salary. 

The Respondent has filed an Answer to the claim, 
alleging that under normal circumstances it does not 
pay "productive bonuses" to staff who have worked for 

less than 12 months, although it does, "at the 
management's discretion, make ex gratia bonuses" to 
those staff, usually on the recommendation from local 
management. In addition, the Answer alleges that 
"when an employee is terminated it is company policy 
not to pay a pro rata bonus". The Answer further alleges 
that the Applicant was asked to leave the Respondent's 
employment in October "because of non-performance 
and his efficiency was in question by our West 
Australian manager at the time". When asked to do a 
particular job, the Applicant was said to have taken too 
long to do it. Indeed, the Respondent's current state 
manager, Mr Pusey, has given evidence before the 
Commission which suggests that the Applicant was 
dismissed because of poor work performance. Mr 
Pusey said that the reference and separation certificate 
were, in effect, "doctored" to enable the Applicant to 
more easily find a job and more readily acquire benefits 
from the Department of Social Security than, perhaps, 
would have otherwise been the case. 

Moreover, the evidence of Mr Pusey is that the 
bonuses were not at any time based on a fixed 
percentage of salary, rather they were struck depending 
upon the performance of each individual as assessed by 
the Respondent. Indeed, as he says, they were used as a 
management tool to show the extent of the 
Respondent's appreciation of the efforts of particular 
individuals. His evidence is that not every employee 
received a bonus. It very much depended upon the 
performance of each individual. Moreover, his 
evidence is that in the year ended December 1988 not all 
the Respondent's employees received a bonus. Further- 
more, his evidence is that bonuses were never paid to 
people who were not employed by the Respondent at 
the end of the year under review. 

Mr Pusey says that he did address a meeting at the 
beginning of 1988 but says it was early in January. He 
says that he told the meeting that if the staff wanted 
better bonuses, their performance would have to 
improve. He says there was no mention of any bonus 
rate discussed. Furthermore, he says that bonuses were 
never mentioned to staff when they joined the 
Respondent's employ because the Respondent simply 
saw it as being an "extra". 

I am bound to say that on the evidence I am far from 
convinced, even on balance, that the Applicant was 
dismissed for poor or unsatisfactory performance. 
Indeed, in the face of the reference given by the 
Respondent's former state manager, the terms of the 
notice of termination and the Employment Separation 
Certificate, I find it hard to believe that the Respondent 
should now stand before the Commission and suggest 
otherwise. Implicit in the Respondent's assertion in 
these proceedings is the proposition that it misled, 
amongst others, the Department of Social Security, and 
I do not believe that it should now be heard to say that 
the references and the other associated documents 
which it created are other than factual. 

Be all that as it may, the onus is on the Applicant to 
establish that it was a term of his employment that he 
was entitled to receive a bonus of the kind he now 
claims. He must show that there was a contractual term 
that he is to be paid a bonus on the basis on which he 
claims, or at least some other discernible basis. On the 
question of the bonus, where the evidence of the 
Applicant conflicts with that of Mr Pusey, I prefer the 
evidence of Mr Pusey. My impression was that the 
Applicant was too ready to state as a fact that which he 
thought was not open to inference. In any event, Mr 
Pusey impressed me not only as having a greater under- 
standing of the bonus scheme, but as being quite honest 
about the matter, and indeed, in many material respects 
his evidence was contradicted. I accept his evidence that 
the bonus was never based on a percentage of an 
individual's salary, but was based only on the value the 



Respondent placed on the individual's performance. 
Further 1 accept that it was discretionary in the strict 
sense of that term in that the Respondent first decided 
whether or not an individual employee's performance 
was deserving of a bonus and then, having decided, if 
indeed it did, that an employee was deserving of such a 
bonus, it would, at its discretion, fix a sum which it 
thought appropriate in the circumstances. I accept Mr 
Pusey's evidence that that bonus, when payable, bore 
no relationship to an individual's salary, and his 
evidence that, for example, employees on lower salaries 
than salesmen often received bonuses in excess of those 
paid to higher paid staff. 

The plain fact of the matter is that the Applicant was 
never told at any time what the bonus he would receive 
at the end of the year would be. It is simply not open to 
him, in the circumstances, to endeavour to fix a figure 
based on what was paid to him last year in light of Mr 
Pusey's evidence, which I accept to be accurate. I accept 
it to be a fact that the staff were told that they would 
receive a bonus and maybe a substantial bonus, 
depending upon the performance of the Respondent 
and upon each individual employee's performance. In 
those circumstances all that the Applicant can lay claim 
to is an entitlement to be considered for a bonus based 
on his performance for that year. That is really all, in my 
view, that can be accurately discerned from the meeting 
which took place, early in 1988. The Applicant 
acknowledges it to be a fact that at no stage during his 
employment, either when he was engaged or thereafter 
was he told that he would definitely be paid a bonus. 

Further, the Applicant's evidence is that the bonus 
was payable at the end of the year when each employee's 
performance was to be reviewed. The Applicant was not 
in the Respondent's employ at the end of the year in 
question, that is to say, 1988, and it is perhaps not 
surprising that his performance was not reviewed for 
the purposes of a bonus at that time. Moreover, in this 
context I accept unhesitatingly, and indeed it is not 
challenged, that the Respondent as a rule did not pay a 
bonus to anybody who was not in its employ at the end 
of the financial year when the bonuses were 
determined. Thus, even if the Applicant could show a 
promise of a bonus at least the equal of his initial bonus, 
and I am not satisfied that there was such a promise, still 
he would not be entitled to benefit since I accept that to 
receive the benefit of a bonus one had to be in the 
employ of the Respondent at the end of the year for 
which the bonus was paid. The Applicant cannot claim 
that he had a contract which was different from that, 
given that his claim is based on an implied term drawn 
from what he regards as being the Respondent's 
policy. 

It is true that the Applicant was paid what he 
describes as a pro rata bonus at the end of 1987, but 
materially he was then in the employ of the Respondent 
and so the rule of which Mr Pusey has spoken was not 
broken on that occasion. Likewise, the Applicant made 
no mention of someone who received a bonus at the end 
of 1988 who had only worked for part of that year, but he 
acknowledged that that person was still in the employ of 
the Respondent at the end of 1988, so again there is no 
evidence that the rule which Mr Pusey has spoken of 
was broken. 

In all the circumstances, because I am not satisfied on 
balance that the bonus was anything more than 
discretionary, the Applicant has failed to establish that 
it was a term of his contract that he would be paid a 
bonus of the kind he seeks. The claim must be therefore 
dismissed and I so order. 

Appearances: Mr K.A. Albrecht appeared in 
person. 

Mr J. Pusey appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Karl August Albrecht 

and 
Seismic Supply International. 

No. 798 of 1989. 
COMMISSIONER G.L. FIELDING. 

6th day of September 1989. 

Order. 
HAVING heard Mr K.A. Albrecht in person and Mr J. 
Pusey on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby 
dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Joe Barna 

and 
Spectrum Surveys. 

No. 797 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

14th day of September 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is a claim pursuant 
to section 29 of the Act alleging unfair dismissal and 
claiming outstanding wages. 

The claim for unfair dismissal was not seriously 
pressed, however, the claim for outstanding wages 
became the live issue. 

The applicant, after advice, chose to present sub- 
missions as did the respondent. 

The onus of demonstrating that the claim is justified 
lies with the applicant, however, having heard both 
parties and considering the submissions, the 
Commission concludes that the balance of 
probabilities clearly favours the respondent's 
contentions not the applicant. 

The claim is dismissed. 
Appearance: Mr J. Barna appeared on behalf of 

himself. 
Mr P. Zadnik appeared on behalf of the 

respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Joe Barna 

and 
Spectrum Surveys. 
No. 797 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14th day of September 1989. 

Order. 
HAVING heard Mr J. Barna on behalf of himself and 
Mr P. Zadnik on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
John Edward Christopher 

and 
Biltoft Holding Pty Ltd trading as Courier Australia. 

No. 1464 of 1987. 
COMMISSIONER J.F. GREGOR. 

18th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 4 November 1987 John 
Edward Christopher (the Applicant) made application 
for an Order pursuant to section 29 of the Industrial 
Relations Act 1979 (the Act) for the payment of a sum of 
$73 100, less the sum of $2 500 already paid, as a benefit 
arising from a contract of employment he says existed 
between him and Biltoft Holdings Pty Ltd trading as 
Courier Australia (the Respondent). The application 
lay dormant until the Solicitors for the Applicant, by 
letter on 25 July 1989, sought a trial date. The matter was 
listed for a pre-trial conference on 25 August 1989. That 
conference did not lead to a resolution of the matter and 
it proceeded to hearing on the same day. 

In summary, the dispute has arisen following the 
employment of the Applicant by the Respondent as its 
Kalgoorlie Branch Manager. It appears that he had 
some type of relationship with the Respondent prior to 
the contract of employment which is the subject of these 
proceedings, apparently in the role of a sub-contractor. 
However that relationship is not relevant to the current 
proceedings. What is relevant is an employment 
contract which commenced on or about 9 April 1985 
and which was terminated on or about 28 April 1986. It 
was said that amongst the terms of contract for that 
employment were that the Applicant would manage 
and operate the Respondent's courier business in 
Kalgoorlie and would be its Branch Manager. The 
consideration would be a remuneration of $300 per 
week together with a commission which the Applicant 
alleges was to amount to 18 per cent of the gross revenue 
of the branch each month. The commission was to be 
paid at six monthly intervals. According to the 
Applicant, during the time the contract was on foot he 
was paid at the rate of $300 per week and received 

commissions totalling $2 500. Contemporaneously the 
parties entered into another arrangement which grew 
from the Applicant discovering a need, or a market, in 
the area for a general transport service as distinct from a 
courier transport service. He suggested to the 
Respondent that it form a division to cater for that 
market but for its own reasons it declined. However the 
Respondent agreed that it would allow the Applicant, 
while remaining the Branch Manager, to run a general 
transport business under his own auspices. There 
would be no connection to the Respondent other than 
when it had the need for general transport service it 
would engage the Applicant's general transport 
business and pay him a reasonable remuneration for 
that service. The balance of the arrangement appears to 
be that the Respondent would lease a truck in its own 
name for the use of the Applicant. In return he agreed to 
reimburse the monthly lease charges for the vehicle by 
way of deductions from earnings which would be dis- 
closed by invoices of work performed by his business, 
the amount to be offset each month being $473. Any 
moneys which were due and owing from the 
Respondent to the Applicant were to be adjusted in 
terms of the money the Applicant was from time to time 
owing to the Respondent for these monthly charges. 
This was to be effected by the deduction of 20 per cent of 
the face value of the invoices received for the work 
performed. 

Mr Rawlinson, of Counsel, who appeared for the 
Respondent says that the arrangement was of a 
different nature to that claimed by the Applicant. It was 
admitted that an arrangement was made to pay wages of 
$300 per week but that there was no arrangement of the 
nature described by the Applicant to pay commission at 
the rate of 18 per cent of the gross revenue of the branch 
each month. To the contrary, the Respondent says it 
agreed to pay the Applicant IVz per cent of any 
additional nett profit earned, being nett profit over and 
above the profit the Respondent was already earning in 
its Kalgoorlie business. It was agreed that the 
commission was to be paid on a six monthly basis. It 
further says that after the first six months the Applicant 
had failed to earn any additional nett profit but to 
encourage him in his efforts to continue building up the 
business it made an ex gratia payment to him in two 
instalments. However, during the currency of the 
contract of service no further payments were made 
because the terms of the contract had not been met. The 
Respondent agrees that there was a contemporaneous 
contract for services arranged between the parties 
which involved the lease by the Respondent of a truck 
and the payment to the Respondent by the Applicant as 
a set-pff against lease payments, moneys deducted from 
invoices from the Applicant's business or commissions 
earned by him. 

The arrangements between the parties eventually 
disintegrated to the extent that their relationship is now 
subject not only to proceedings in this Commission, but 
also to proceedings affecting the contract for services by 
way of a Writ of Summons taken out by the Respondent 
in the District Court of Western Australia. 

The Commission's duty in cases such as this is to 
discover the terms of the contract for the purpose of 
ascertaining existing rights by determination of 
whether or not an employee has been denied a benefit. 
The duty of the Commission under this section has 
been described in Reginald Simmons v. Business 
Computers International Pty Ltd [(1965) 65 WAIG 2039] 
where the Acting President wrote— 

The jurisdiction of the Commission which is 
founded by proceedings under section 29(b)(ii) of 
the Act is judicial. It is not arbitral or legislative. 
The Commission's jurisdiction is thus limited to 
the ascertainment of existing rights by a 
determination of whether or not an employee has 



been denied a benefit, not being a benefit under an 
award or order, to which the employee is entitled 
under a contract of service. 

Invariably contracts of service which operate 
free of the prescriptive effects of an award or order 
will be conceived and born in negotiations which 
are not exhaustive of the remedies which are to 
apply to the resolution of every conceivable 
incident. Accordingly, although the Commission's 
jurisdiction and proceedings such as these is 
judicial, there is always room for the Commission 
to grant relief which has at its roots the 
ascertainment of rights and obligations which can 
fairly and properly be implied as terms of the 
contract of service. In proceedings under section 
29(b)(ii) of the Act it is therefore not necessary for 
an employee to rely upon an express term whether 
oral or written where the law otherwise recognises 
that there is legitimate room for the implication of 
the term relied upon by an Applicant. 

The learned Acting President then went on to 
adumbrate upon the principles which had been 
enunciated concerning implication of the terms of a 
contract and how the concept over time has been 
refined, rather than changed, until the current state of 
the dicta has been described in BP Refinery Pty Ltd v. 
Hastings Shire Council (1978 52 ALJR 20) and Codelfa 
Construction Pty Ltd v. State Rail Authority of New 
South Wales (1982 56 ALJR 459). 

I make reference to the dicta in Simmons case as it 
had been necessary for me during the proceedings to 
draw to the attention of Counsel the limit of the 
jurisdiction as I understood it. This necessity arose 
because of the broad range of issues which were being 
canvassed before me. 

Mr Bullock, of Counsel, who appeared for the 
Applicant was thorough in his approach and canvassed 
in detail the aspects of the relationship between the 
Applicant and the Respondent that he felt were 
appropriate for the adjudication of the matter before 
me. I do not intend to recite those submissions in detail 
as I believe that the responses of the Applicant in his 
cross-examination by Mr Rawlinson focus upon 
matters which are fundamental to the duty that 
devolves upon me in this issue, that duty being to 
ascertain whether there is an existing right that has been 
denied to the Applicant. In cross-examiniation on 
pages 39 to 40 of transcript the Applicant was 
questioned closely on the basis for the commission 
payment. He admitted that although the matter of 18 
per cent had been discussed that the Respondent's 
representative did not say upon what basis the 
percentage would apply. He conceded that the 
Respondent's agent did not agree that the 18 per cent 
would apply to all freight movement in and out of 
Kalgoorlie. In fact he admitted that at that stage of the 
arrangement he had no idea what he would expect to 
earn by way of commission. 

On the other hand Mr D.M. Barnes, who gave 
evidence on behalf of the Respondent, clearly identifies 
the arrangement. He said there was no discussion 
concerning commission. There was a statement on his 
part that the arrangement would be 21/2 per cent of nett 
profit generated on new work at Kalgoorlie and that was 
the beginning and end of it. He said that he had 
expanded upon the reason for the 21/2 per cent by telling 
the Applicant that he would have to take into account 
the costs of operating the branch including, himself as 
Branch Manager, the office staff and the vehicles, to 
calculate the profit. 

These issues are fundamental to the determination of 
this case. It is clear to me that there was no arrangement 
of a type which would lead to a benefit which could be 
recovered pursuant to section 29(b)(ii). The Applicant 

made an arrangement which was no more than an 
agreement for a base salary plus commissions. The 
detail of the commission payment was never consum- 
mated in a way that it would become part of a contract 
nor could it, on the dicta in BP Refinery Pty Ltd v. 
Hastings Shire Council (supra), be implied that there 
was a specific amount payable for commission. In short 
the Applicant had his ideas about what was arranged 
and the Respondent had a completely different set of 
ideas. 

This matter causes me some concern because any 
reasonable analysis of the evidence would lead one to 
the conclusion that the Respondent's behaviour in this 
exercise has been far from fair. It may be taking it too far 
to say the Applicant was led up the garden path but 
there are grounds for believing that is the case. It 
appeared to me that under crossexamination the 
Respondent's witness filled out the details of the 
contract in a way which best suited his position. This 
may be the product of some bitter arguments between 
the parties but nevertheless that is the impression that is 
open to be formed. Apart from that, the Respondent's 
witness was unable to produce any information to the 
Applicant or to this Commission on financial records 
which he should have had in his possession. The lack of 
documentation made it extremely difficult for the 
Applicant to prosecute his case as at all times he was in 
the hands of the Respondent concerning the records of 
the business. However the circumstances of this 
proceeding are such that I can but express these 
concerns. I am unable to give relief that is not within the 
jurisdictional power of the Commission to grant and I 
am led to the conclusion that the application must be 
dismissed. 

Appearance: Mr Bullock, of Counsel, appeared for 
the Applicant. 

Mr Rawlinson, of Counsel, appeared for the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
John Edward Christopher 

and 
Biltoft Holding Pty Ltd trading as Courier Australia. 

No. 1464 of 1987. 
COMMISSIONER J.F. GREGOR. 

18th day of September 1989. 

Order. 
HAVING heard Mr Bullock, of Counsel, on behalf of 
the Applicant and Mr Rawlinson, of Counsel, on behalf 
of the Respondent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the application be dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Anthony T. Copp 
and 

Arthur Young Australia. 
No. 826 of 1989. 

COMMISSIONER G.L. FIELDING. 
27th day of September 1989. 

(Given extemporaneously at the conclusion of 
the submissions, and taken from the transcript 

as edited by the Commissioner.) 

Reasons for Decision. 
THE COMMISSIONER: The Applicant was at all 
material times employed by the Respondent as a Senior 
Consultant in its Management Services Division. He 
was employed from 9 January until 12 May 1989 when 
he was dismissed with one month's pay in lieu of notice. 
He complains that he was entitled to at least three 
months' notice and therefore seeks payment of the 
equivalent of an extra two months' pay in lieu of notice 
as a contractual benefit denied him under contract of 
employment. 

It is common ground that there was not an express 
term in his contract with reference to the notice required 
to terminate the employment. Although the parties 
exchanged letters setting out presumably what they 
thought to be the more important terms of their 
contract, nothing was written about the period of notice, 
nor was anything said about it in the negotiations which 
led to the contract. The Applicant contends, however, 
that he was promised a long term "career" with the 
Respondent with prospects to progress through the 
ranks of manager, principal and ultimately to that of a 
partner. He says that to have dismissed him so soon 
after his employment began was harsh and 
unreasonable, particularly as it came without warning. 
Moreover, he contends that by virtue of the promised 
career and his status he was entitled to at least three 
months' notice. He says that is how long it took the 
Respondent to fill the position when he was 
appointed. 

In support of his claim the Applicant referred to and 
relied upon the well known case of Thorpe v. The South 
Australian National Football League (1974) 10 SASR17 
and on the case of Dyer v. Peverill (1979) 2 NTR 1. 

The Respondent, for its part, says that the Applicant 
was dismissed because it was uneconomic for it to 
continue to employ him. He did not generate the fees 
necessary to justify his continued employment. It 
argues that one month's notice was standard in the 
industry for a person in the Applicant's position and 
furthermore it was a reasonable period having regard to 
his status, length of service and salary. It submits that 
though the Applicant was offered a career with the 
Respondent he was in no different position to any other 
employee of the firm, each of whom it is hoped will 
remain in the Respondent's employ and develop a 
career to the mutual benefit of themselves and the 
Respondent. 

It is trite to say that where nothing is expressed in a 
contract of employment about the period of notice 
required to terminate it, a term is implied stipulating 
reasonable notice. In those circumstances the party 
terminating the contract is obliged to give and the other 
party entitled to receive reasonable notice of the 
termination. What is a reasonable period of notice for 
these purposes applies equally to both the employer 
and employee. 

What is reasonable in a particular case is a question 
of fact to be determined at the time when the notice was 
given [see: Martin-Baker Aircraft Company Limited v. 
Canadian Flight Equipment Limited (1955) 2 QB 566, 
581]. That finding is to be determined having regard to 
the circumstances of the particular case. Some of the 
factors to be taken into account in determining what is 
reasonable include the nature of the work, the status of 
the employee, the length of the employee's service, the 
quantum and frequency of payment of salary, 
qualifications held by the employee, the age of the 
employee and industry standard or customs with 
respect to notice [see: Richardson v. Koefod (1969) 3 All 
ER 1264]. Each case must be judged on its own 
circumstances and there is therefore little to be gained 
from a strict reliance on decisions in other cases. 

The Applicant made much of the fact that he 
considered himself to have been dealt with harshly and 
unreasonably because of the summary nature of his 
dismissal. But as Muirhead J. observed in Dyer v. 
Peverill (supra) at page 6: 

The summary manner of the dismissal, the 
apparent refusal by the defendant to discuss the 
matter, to assign reasons, was unfortunate, but this 
is not a matter which can affect the assessment of 
damages, nor has it contributed to my 
determination of what was reasonable notice, a 
consideration tied basically to the contract of 
service and the nature of such service rather than 
the consequences upon breach. 

The Applicant does not seek a remedy in respect of an 
unfair dismissal. Indeed, he expressly acknowledged 
that he does not want to be reinstated in his 
employment, but rather sought only to recover a denied 
contractual benefit. 

The question of what is reasonable in a legal sense for 
the purposes of determining the import of an implied 
term in a contract of employment is not necessarily the 
same as what is sufficient notice in an industrial sense 
in determining the fairness or otherwise of a dismissal 
as is the import of the observation made by Muirhead J. 
in Dyer v. Peverill (supra) to which I have referred. 
Hence, the Applicant's complaints about a lack of 
opportunity to complete work he was undertaking at the 
time of his dismissal and of not being given an 
opportunity to discuss his future with the Respondent 
have no relevance in proceedings of this nature, though 
they may well be relevant to a claim of unfair dismissal 
under section 29(b)(i) of the Act. 

The Applicant is 43 years old, married with three 
dependent children. He holds a technical college 
Diploma in Business Administration. He was 
previously employed by ICI Australia Operations Pty 
Ltd or one of its associated companies as Customer 
Services Manager, having earlier been Personnel 
Manager and before that an accounts executive. In all 
he had eight years' continuous service with ICI before 
joining the Respondent. Prior to that he worked in 
vocations associated with sales and marketing. 

The Applicant sought employment with the 
Respondent in response to an advertisement for an 
"executive recruitment consultant". He was employed 
as a senior consultant although he was to "enjoy the 
status of Manager within the firm". 

His duties with the Respondent were to be 
responsible for providing recruitment and other 
human resource services as appropriate to the 
Respondent's clients. He was also to contribute to the 
development of the Respondent's business in Western 
Australia through ongoing sales and marketing 
activities. In return he was to be paid a gross annual 
salary package of $62 000 per annum (which included a 
$12 000 motor vehicle allowance option) payable 
fortnightly in arrears. 
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The Respondent's organisational structure consists 
in descending order of a managing partner, partners, 
principals, managers, senior consultants, consultants 
and support staff. I accept the evidence of Mr 
Humphries, the Respondent's managing partner, and 
of Mr Muirhead, until recently its Manager Human 
Resources, that though the Applicant was to have the 
status of a manager he did not have the responsibilities 
of a manager and in particular did not have 
responsibility for the work of others and "stood alone". 
The Applicant was, as he admits, employed as a senior 
consultant not as a manager and reported to the 
Manager Human Resources. 

I accept the Applicant's evidence that he was told by 
either or both of Messrs Humphries and Muirhead that 
the Respondent had a long term commitment to human 
resources and that the position offered to him was a 
career one with potential for promotion. Indeed, both of 
whose witnesses acknowledged as much. However, I am 
far from convinced that the Applicant was given an 
unconditional promise of a long term career. In the 
letter written to the Applicant offering him the 
employment in question, Mr Muirhead, on behalf of 
the Respondent, wrote: "In relation to long term career 
opportunities within Arthur Young, I believe that you 
will find that you have joined a progressive employer 
who will reward on merit". Clearly that is an indication 
that career prospects will depend on performance as Mr 
Humphries said was the case for all of the Respondent's 
employees. In my view, any reference to the Applicant's 
promised career with the Respondent has to be 
considered in that light and to suggest otherwise is, to 
say the least unrealistic. 

I accept the evidence of Messrs Humphries and 
Muirhead that the Applicant was dismissed because his 
performance was seen as being unsatisfactory and for 
no other reason. Further, I accept that his dismissal had 
nothing to do with the pending and subsequently 
executed, merger between the Respondent and another 
firm of accountants. Indeed, I accept Mr Humphries' 
evidence that he did not learn that such a merger was to 
take place in this country until after the Applicant had 
been dismissed. 

Moreover, I accept the evidence of Messrs 
Humphries and Muirhead that it was customary for 
those employed in the human resource service industry, 
particularly those associated with recruitment as was 
the Applicant, to be employed on the basis that one 
month's notice was required to terminate the contract of 
employment. Mr Humphries had a knowledge 
extending over approximately 30 years of the industry 
as it was conducted by the accountancy profession. 
Furthermore, Mr Muirhead, who was not only the 
Respondent's Manager Human Resources, but a 
person with approximately 11 years in the human 
resource service industry, most of which was with 
another firm, was equally emphatic that within the 
industry people in the Applicant's position and of his 
seniority would be expected to give or receive, as the 
case might be, one month's notice of termination of 
employment. Mr Muirhead had recently resigned from 
the Respondent's employ and in so doing gave one 
month's notice in accordance with what he understood 
to be the industry norm. 

Whilst it might be said of Mr Humphries that his 
opinion of the industry custom could be coloured by his 
interest in the outcome of these proceedings, although I 
do not accept that it was, the same could not be said of 
Mr Muirhead. At the time of the hearing of this matter, 
he had left the Respondent's employ and proposed to 
seek alternative employment. Though Mr Muirhead 
testified that when he had worked for PA Consulting 
Services which, as I understand it, is a large firm 
engaged in, amongst other things, the provision of 
management and personnel consulting services, he was 

employed under a contract which expressly provided 
for three months' notice of termination. However he 
said that was abnormal and not the industry standard. I 
accept that to be the fact. Indeed, it was largely 
unchallenged. 

It is difficult to see why the industry norm or standard 
should not apply to the Applicant on this occasion. I do 
not consider the circumstances surrounding his 
employment to be extraordinary. As mentioned the 
promise of a career was, as I find, nothing more than a 
promise that there was scope for ongoing employment 
and with it provision for promotion, as is the ordinary 
concept, of a career. Nor does there appear to be 
anything in his personal history to warrant such a 
departure. I do not, for example, find anything 
untoward about his age. As his appointment by the 
Respondent suggests, his age does not seem to be a 
barrier to future employment in the industry. Having 
regard to his previous marketing experience, it seems he 
is well qualified for the same, or similar, work. The 
advertisement for the job in question suggested that 
experience in the industry was preferable "ideally 
coupled with a marketing/commercial background". 
Although the Applicant says he has been unable to 
obtain full-time employment in the recruitment and 
human resources industry, nor in sales or marketing 
positions, he is, however, currently working in the 
human resources industry five afternoons a week on a 
regular but casual basis. Moreover, in determining what 
is reasonable notice the future employment position 
has to be considered as at the date of dismissal not with 
the benefit of hindsight as the authorities make clear. 
The evidence of Mr Humphries suggests that there is a 
fairly high turnover of staff in the human resources area 
and that there are a number of such jobs in the 
accounting profession. I accept that evidence. In 
addition, there appears to be other sources of 
employment for work of this kind as the work history of 
the Applicant and Mr Muirhead reveals. On the 
evidence adduced in these proceedings I am not 
satisfied that jobs for which the Applicant is qualified 
are so difficult to find that the period of notice which is 
said to be the industry norm should be extended to 
enable him to find alternative employment. 

The Applicant relied, to some extent, upon the fact 
that it seems to have taken him approximately three 
months to commence employment with the 
Respondent from the time he was first offered the job 
now in question. Much the same argument was rejected 
as being illegitimate in both Thorpe v. The South 
Australian National Football League (supra) and in 
Dyerv. Peverill (supra). In any event, it must be said that 
there was little, if any, evidence as to the reason why 
there was such a delay in him taking up employment 
with the Respondent. However, it should be noted that 
when the Applicant wrote to Mr Humphries on 9 
November 1988 accepting the Respondent's offer of 
employment he wrote that due to "special 
circumstances" with his previous employer he needed 
"to comply with their request to remain with them until 
the end of December". What those special 
circumstances are is not clear, but it might fairly be 
taken as suggesting that the period upon which he relies 
is not a reliable indicator on this occasion. Moreover, he 
had much longer service with his previous employer 
than with the Respondent and as to the status of his 
position with his former employer, there was no 
evidence. 

For all these reasons I am simply not satisfied that the 
Applicant has established, on balance, that a term 
providing in excess of one month's notice to terminate 
the contract of employment should be implied into his 
contract of employment. It is for him to establish on 
balance that the terms of his contract are as he claims. 
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Having regard to all the circumstances surrounding his 
employment I am not convinced that such was the 
case. 

The authorities upon which the Applicant relied do 
not, in my view, take the matter any further. As already 
indicated each case must be considered on its own facts 
and is unlikely that any two cases wil contain the same 
facts. An examination of the books and journals reveals 
that in cases of this nature there is a range of 
possibilities as to what is reasonable notice in a given 
situation. 

In the case of Thorpe v. The South Australian 
National Football League (supra) Mr Thorpe, unlike 
the Applicant, was the chief executive. He had 
considerably longer service in the job than had the 
Applicant in the position questioned, was older than 
the Applicant and had few qualifications to aid him in 
the search for alternative employment. Furthermore, 
unlike the Applicant, his previous job had been his only 
other job. It was a job in which he had remained for 
approximately 28 years, and was his only job since 
leaving school. Despite being younger, the Applicant 
appears to have been more mobile in the workforce and 
to be better qualified for alternative employment. In the 
case of Dyer v. Peverill (supra) the employee was a 
senior medical technologist in charge of a privately 
operated laboratory. He was, in the true sense of the 
term, a manager. The position was found to be "a very 
special one in Darwin". There was a considerable over- 
supply of technologists in the field with few 
employment opportunities nearby. That cannot be said 
of the Applicant s position, or at least, on the evidence, I 
am not satisfied that it could fairly be said of it. The 
evidence is that most, if not all, large accounting firms 
have human resource personnel of a kind similar to the 
position offered to the Applicant. Moreover, in neither 
of those cases was there any evidence of custom or usage 
as to the period of notice as there is in this case. 

The Applicant was given leave to amend his claim to 
include a claim for pro rata annual leave based on a 
further two months' employment. Little or nothing was 
said of that claim in the course of the proceedings. 
However, in the view I take of evidence that claim is 
without foundation. In any event there was nothing to 
show that the Applicant had an entitlement to pro rata 
annual leave, still less an entitlement to convert that pro 
rata benefit to cash on termination [see: Lai 
Corporation Pty Limited v. Steinberg (1986) AILR 
492], 

Appearances: The Applicant in person. 
Mr J.N. Uphill on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Anthony T. Copp 

and 
Arthur Young Australia. 

No. 826 of 1989. 
COMMISSIONER G.L. FIELDING. 

27th day of September 1989. 

Order. 
HAVING heard Mr A.T. Copp in person and Mr J.N. 
Uphill on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby 
dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Frances Holyoak 

and 
Roman Catholic Archbishop of Perth Incorporated. 

No. 473 of 1989. 
COMMISSIONER J.F. GREGOR. 

12th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 20 March 1989 Frances 
Holyoak made application to the Commission for an 
Order pursuant to section 29 of the Industrial Relations 
Act 1979 for the purpose of effecting reinstatement to 
her employment on the grounds that the Roman 
Catholic Archbishop of Perth Incorporated did 
unfairly dismiss her from its employ. The employment 
commenced on 1 October 1986 and was brought to an 
end by a resignation by the Applicant on 18 August 
1988. The Applicant pleads that the resignation was 
forced upon her and amounts to a constructive dis- 
missal. Such dismissal being in the circumstances, 
unfair. 

The facts of the matter appear to be that the Applicant 
was employed by the Respondent at a Senior High 
School operated by it in the southern suburbs. She held 
the position of a Senior Typist and was employed first 
on 1 October 1988 in a part-time capacity. That 
employment continued until 18 August 1988. In the 
meantime the position had become what the Applicant 
chose to describe as permanent and full-time. 

Her impression of the events that occurred prior to 
her dismissal can be encapsulated in the following way. 
She claims that in September 1987 the employer began 
to victimise her. That victimisation apparently relating 
to her concern about methods of deduction of tax and to 
do with petty cash. She says that following these 
incidents there had been what amounted to a concerted 
attempt to obtain her resignation. She said that in the 
remainder of the year not only her employer but her 
office colleagues tried to create a stressful work environ- 
ment for her. They caused difficulty in her relationship 
with teachers by putting her office facilities in a loca- 
tion which made it difficult for her to have face to face 
contact with them. They also refused her access to office 
equipment so that she could not discharge her 
functions properly. These actions increased in intensity 
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manifested by refusing to allocate her relief staff while 
at the same time giving her extra duties. These extra 
duties amounted to her doing the work of other staff, 
who had been granted leave so that she not only carried 
out their work but her own as well. All of this activity 
weighed heavily upon her and eventually she became 
unwell and attended her doctor who diagnosed her as 
suffering from stress. According to her evidence the 
doctor told her to have at least six weeks off. However, in 
the event she only took two weeks because she felt that 
any longer absence may be held against her. 

In her evidence the Applicant recited various events 
which she said aggregated to intensify the pressure 
upon her until it reached a stage where she could no 
longer cope and she therefore contacted the Catholic 
Education office for help. She says that this annoyed 
her Principal even though he should have been aware 
of her action. The Applicant though continued with her 
contact with the Catholic Education office and spoke to 
a guidance officer, who according to the Applicant 
urged her to resign from her position. This action, the 
Applicant says, was supported by the Principal of the 
school who also urged her to resign. After a meeting 
with him she typed out her resignation and the contract 
was brought to an end. She later formed the belief that 
the dismissal had been forced upon her and therefore 
commenced this action. 

The Applicant gave evidence in support of her case. 
She described through reference to exhibits how she 
was employed at the college (Exhibit 1). She supported 
her claim concerning the alleged unlawful deduction 
from her wages by presenting her pay slips in Exhibit 2. 
The final exhibit presented to the Commission on her 
behalf was her letter of resignation, the text of which I 
will incorporate inter alia hereunder:— 

Dear Michael, 
Please accept this letter of resignation to be 

effective from today. 
Thank you for your support help and advice, 

especially over the last few days. 
Sincerely 
Frances 
PS: Would you please be able to enclose a 

reference in the letter you post so as it will enable 
me to have a track record in the workforce for 
future job applications. 

(Exhibit 3) 

I understand from the evidence of the Applicant that 
she now claims that the termination of her contract of 
service which came about with the presentation of this 
resignation was forced upon her as also was the wording 
of the resignation. 

The Respondent denies the claim in full. It denies 
that the Applicant was ever employed as a full-time 
typist as claimed. To the contrary, it says on receipt of 
resignation tendered by her on 18 August 1988, such 
resignation having failed to give the required notice or 
payment in lieu of notice, it accepted the resignation 
and notwithstanding the form of it and paid to the 
Applicant an appropriate portion of annual leave in the 
form of an ex gratia payment equal to three weeks" 
wages. It further denied any suggestion that she was 
either victimised by any agent of the employer or by her 
colleagues or that she was isolated or that she was 
constructively dismissed. It conceded however that she 
was advised to consider resignation because it had 
become quite apparent that she was suffering from 
stress and was not able to satisfactorily complete her 
tasks. However, this advice was only offered after exten- 
sive efforts were made to assist and rehabilitate her. The 
Respondent is not aware and was never aware that the 
efforts made to assist the Applicant were interpreted by 
her as being pressure and says support for this view can 

be gained from the Applicant's letter of resignation 
which gave no evidence of this. Further that after the 
employment contract had finished, officers of the 
Catholic Education had been successful in obtaining 
an alternative position for the Applicant albeit not a 
permanent position. 

In the main the Respondent answered the claim 
through the evidence of Michael Devine, who is the 
Principal of the high school involved. By the 
presentation of evidence the Respondent sought to 
demonstrate that a fair and proper approach had been 
taken to the employment difficulties which occurred 
with the Applicant over the period of her employment. 
For instance. Exhibits Ml. M2, M3, M6, M7 and M8 all 
relate to applications from leave of various natures for 
the Applicant and all of which contain approvals from 
Mr Devine, the language of those approvals being 
indicative of goodwill and what can be described as a 
normal employment relationship. In Exhibits M10 and 
Mil, which are schedules showing the work to be 
performed by the administrative staff, the Respondent 
sought to demonstrate that the Applicant was not 
singled out for any special attention. The Respondent 
suggested that attempts had been made to co-operate in 
all ways with the Applicant. Exhibit M14 shows how she 
was encouraged to develop a set of duties for herself to 
properly organise her time and the final exhibit was 
M15 which, as I understand it, was produced to further 
demonstrate that there was an atmosphere of goodwill 
between the parties. 

At no time in his evidence did Mr Devine allege that 
the Applicant was not suffering difficulties, to the 
contrary he was aware of them and did everything 
within his power to provide relief for her. That went as 
far as contacting the Applicant's husband with whom 
the Principal of the school had a long-standing 
personal relationship. That contact according to Mr 
Devine, was one which he felt able to make because of 
his close relationship with the family over a period of 
time. 

There was other evidence presented in the case. The 
Applicant's husband, Lawrence Stewart Holyoak 
presented his views of matters and Miss V.G. Mich was 
also called. I do not intend to summarise the evidence of 
these witnesses as it is not germane to the matters for 
adjudication nor do I intend to recite the evidence of Mr 
V.G. Evans, the Bursar of the College, as his evidence is 
of a similar nature. 

There were very few submissions made by either of 
the advocates in this case but there is one argument 
advanced, by Ms Jurin, who appeared on behalf of the 
Applicant which I believe crystallises the whole of the 
reason that this matter has proceeded. On page 70 of the 
transcript she says:— 

It is her evidence as a witness-in-chief and there 
is no doubt in the Applicant's mind that that harsh- 
ness was there. Unfairness was there and it created 
considerable hardship on her in her place of 
employment. 

That indeed is the nub of the case. The Applicant's 
own representative says in effect the feelings of harsh- 
ness are the product of the Applicant's mind. I have 
carefully assessed the evidence that has been given. 
During the case I had occasion to caution the 
Applicant's agent on a number of times concerning her 
gross leading in examination-in-chief. Notwithstand- 
ing that, the Applicant's own conduct and words in the 
witness box support the conclusion that her agent has 
reached. It is a conclusion for which the employer 
cannot be held responsible. 

On my understanding of what has happened in this 
case we have an employee who was unhappy in her 
work and an employer who, at least on the evidence 
presented to me, has done everything possible to assist 
her in the discharge of her duties. It is obvious from the 
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evidence that the Applicant was in difficulty with her 
work, not because she was not dedicated, to the contrary 
she was committed to her job to the extent that the 
commitment was exclusive of a reasonable relation- 
ship with the rest of her workmates. A number of actions 
were taken by the Respondent to try and relieve the 
situation but were to no avail. The Applicant appeared 
to become more and more concerned about her job so 
that she eventually received assistance, first from a 
medical practitioner and then from the Catholic 
Education office through its guidance services. It seems 
to me that the advice from the guidance officer 
concerning resignation was the type of sensible and 
reasonable advice one would expect would come from a 
professional experienced in counselling. If the job was 
so disruptive to the Applicant's health and caused her 
continuing concern and upset, it is plainly obvious that 
she should remove herself from the situation. This same 
sort of advice coming from the Principal of the school is 
not unusual either, given the evidence of his continued 
and continuing efforts to assist the Applicant to cope 
with the situation. 

The agent for the Applicant attempted to throw doubt 
upon the resignation, which is produced in Exhibit 3, on 
the grounds that it is unsigned and it is unusual in its 
construction. The letter presented is clearly marked 
with a stamp as a copy. The original has not been 
produced, 1 do not know therefore whether it was signed 
or not. Notwithstanding, I see nothing in the wording of 
the document before me which would convince me that 
the scheme of events which I have described above did 
not occur. We have a situation where the exhibits 
produced by the Respondent show a reasonable 
relationship between the Principal of the school and the 
Applicant. The wording in this letter is not inconsistent 
with the type of comments which appear on many of the 
other , exhibits. I therefore am unable to form the 
conclusion that there is something sinister about the 
letter of resignation. 

For all of these reasons I must conclude that there was 
no dismissal at all. The Applicant terminated her own 
contract of service. The jurisdiction residing from 
section 29 of the Act therefore does not arise. 

It would be remiss of me if I did not make one further 
comment concerning the conduct of this case. I have in 
previous matters, particularly in Stothart v. Meyers 
(1987 67 WAIG 1863 at 1865 and 1866) commented upon 
the difficulties the Commission faces when persons 
appear as agents in section 29 cases when they are 
neither trained nor competent to do so. If an Applicant 
chooses to give a Warrant to Appear as Agent to a 
person, the Commission, at least on the face of it, has no 
option but to hear from that person. Neither the 
Commission nor the Applicant is protected from 
people who would hold themselves out to have skills 
that they do not possess. In the case of legal 
practitioners the public is protected by the Legal 
Practitioners Act 1893. There is no such protection in 
the case of lay Advocates. I would not categorise this 
litigation as vexatious but is is passing strange that the 
Agent for the Applicant is not only an ex-employee of 
the same senior high school but who also brought to this 
Commission a matter involving similar claims 
concerning her own termination. Eler attitude and 
response to some questions from the Commission 
during the case indicated a less than dispassionate 
involvement with the whole of the exercise. It is 
behaviour that I believe this Commission should not 
have to tolerate, nor should Respondents be forced to 
the expense of defending such claims to say nothing of 
the costs to the public purse. 

The matter will be completed by an Order for 
dismissal. 
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Appearances: Ms M. Jurin appeared for the 
Applicant. 

Mr A. Metaxas and with him Mr P.A. Gair appeared 
for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Frances Holyoak 

and 
Roman Catholic Archbishop of Perth Incorporated. 

No. 473 of 1989. 
COMMISSIONER J.F. GREGOR. 

12th day of September 1989. 

Order. 
HAVING heard Ms M. Jurin on behalf of the Applicant 
and Mr A Metaxas and with him Mr P.A. Gair on 
behalf of the Respondent, the Commission pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders— 

That the application be dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRI AL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Irene loannakis 

and 
Perth Finishing College Pty Ltd. 

No. 1654 of 1989. 
COMMISSIONER G.J. MARTIN. 

1st day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: The applicant pursuant to 
section 29(b)(ii) of the Act claims that she was not 
allowed, by the respondent, benefits to which she was 
entitled under her contract of employment, namely: 

1. Six weeks'notice : $ 4 384.62 
2. Leave loading : $ 511.54 
3. Vacation leave : $ 3 434.62 
4. Seven days' salary : $ 1 623.08 

Total (gross) : $10 815.40 

The application was not answered by the respondent 
and there was no appearance by or on behalf of the 
respondent when the matter came for hearing on the 
25th day of August 1989. 

I heard the applicant's submissions on that day and 
requested of her a copy of her letter of appointment, 
since received and now Exhibit 1, and adjourned 
proceedings for that purpose. 

I believe I now possess all of the applicant's relevant 
details to determine the application and now so do in 
the following terms. 

From Exhibit 1, 
• The applicant was appointed from the 13th 

day of June 1988 to the respondent's academic 
staff. 
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• The applicant's area of responsibility was to 
be the marketing and promotion of the school, 
overseas student liaison and assistance with 
the school's programme for pastoral and 
welfare activities and such activities as would 
promote the well being and academic success 
of students in a residential situation. 

• The applicant's salary was $32 000 per annum, 
later increased to $38 000 per annum to be 
paid fortnightly. 

• The general conditions of employment for the 
applicant were to be in accordance with the 
Independent School Teachers Award 1976. 

The applicant told me that her role was that of a 
Deputy Principal and Marketing Manager and that the 
school catered for students in years 10, 11 and 12 and 
also provided a specialist English language course for 
students from overseas countries such as Thailand and 
Korea. 

The applicant further told me that the contract of 
employment came to an end when on the 3rd day of July 
1989 she was told by the respondent's incoming 
Principal that the marketing side of the school's 
operations would be wound down and that she, the 
applicant, was no longer needed, and to leave 
immediately. 

On protesting that she had been appointed by the 
Managing Director, that person shortly thereafter 
confirmed that the view expressed by the incoming 
Principal was shared by him. 

The applicant cleared out her desk on the 4th day of 
July 1989 and that was the end of the parties' relation- 
ship. 

The applicant was last paid wages for the fortnight 
ending the 23rd day of June. 

From that background I find that 
• The Independent School Teachers' Award No. 

27 of 1976 applies to the respondent pursuant 
to section 37 of the Act. 

• That award does not apply to the applicant by 
virtue of Clause 4.—-Scope and Clause 5.— 
Definitions of the Award (68 WAIG p. 2248 at 
p. 2249). 

® The provisions of the award formed part of the 
applicant's contract of employment (Exhibit 
1). 

• The applicant was not paid one week's salary 
in accordance with her contract of 
employment, for the period 24 June 1989 to 3 
July 1989. 

• The respondent was not accorded six weeks' 
notice or moneys in lieu in accordance with 
her contract of employment via Clause 7.— 
Contract of Service of the Award (68 WAIG p. 
2248 at p. 2249). 

• The applicant was not paid for Holidays and 
Vacations in accordance with the Contract of 
Service (68 WAIG p. 2248 at p. 2250). 

• The applicant has no claim for the payment of 
a leave loading in accordance with the 
contract of employment (68 WAIG p. 2248 at p. 
2250). 

I therefore find that the respondent owes to the 
applicant the following moneys — 

One week of salary : $ 730.77 
Six weeks' salary in lieu of notice : $ 4 384.62 
Moneys in lieu of Holidays 

and Vacations (13.5 weeks) : $ 9 865.40 
$14 980.79 

I so determine the application in the terms of the 
minutes of the proposed Order which now issue. The 
parties may speak to the Minutes of the Proposed Order 
if they so wish at a time to be arranged with me. 

The applicant appeared on her own behalf. 
There was no appearance by or on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Irene loannakis 

and 
Perth Finishing College Pty Ltd. 

No. 1654 of 1989. 
COMMISSIONER G.J. MARTIN. 

28th day of September 1989. 

Order. 
HAVING heard the applicant on her own behalf and 
there being no appearance by or on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent shall, within 21 days of the 
date of this Order, pay to Irene loannakis of 10 
Buckthorn Way, Duncraig, the amount of 
$14 980.79. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Peter Maxwell Mouritz 

and 
Shire of Esperance. 

No. 550 of 1989. 
COMMISSIONER J.F. GREGOR. 

19th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 7 April 1989 Peter 
Maxwell Mouritz (the Applicant) applied to the 
Commission for an Order for his reinstatement as a 
health surveyor/meat inspector for the Shire of 
Esperance. The Applicant claims that he was dismissed 
on the grounds of his alleged neglect of duty and that at 
an enquiry held into that alleged neglect of duty he was 
not afforded natural justice in that he was not provided 
with notice, or any notice at all, of the allegations made 
against him, nor was he permitted to call any evidence 
on his behalf. The Applicant denies that there was 
neglect of duty in any way such as to warrant his 
dismissal. The Shire of Esperance (the Shire) says that 
the Applicant was dismissed from his employment in a 
fair, lawful and reasonable manner and in accordance 
with the strict requirements of the Health Act. The 
Applicant was not denied natural justice as was alleged. 
His dismissal was entirely justified and he is therefore 
not entitled to the relief sought or to any relief. The 
matter was heard in Esperance on 8. 9 and 10 August 
1989 with a further hearing in Perth on 24 August 1989 at 
the conclusion of which proceedings the decision was 
reserved. 
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During the conduct of this case the Commission 
heard a large body of verbal evidence supported by 
documentation and rather than recite all of that 
evidence it is best that I describe by narrative those 
issues which I believe describe the circumstances which 
should be taken into account in the adjudication. 

The application concerns the termination of service 
of Peter Maxwell Mouritz. It appears that the Applicant, 
who is now aged 42 years of age, has been in the meat 
industry for most of his life. He had been apprenticed as 
a butcher and studied part-time to become a meat 
inspector. After qualifying as a meat inspector he 
worked for the Commonwealth Department of Primary 
Industry as a meat inspector at various abattoirs 
throughout Australia. After IV2 years v/ith the 
department he entered into his own business which he 
quit after four years. By further part-time study he then 
obtained a health surveyor s qualification. After some 
months away from the industry he obtained employ- 
ment as a meat inspector/health surveyor for the Shire 
of Boulder. On 25 February 1985 he then moved to the 
Shire of Esperance to take up a position of meat 
inspector and health surveyor. This being the position 
he held at the time of the termination of his service. As I 
understand it, throughout the time of his employment 
his duties included a mixture of responsibilities, some 
of those relating to health inspection duties around the 
town of Esperance but in the main part his occupation 
was that of a meat inspector. 

It was in this capacity that he was employed at the 
Shark Lake Abattoir. During April a matter arose 
involving the Applicant and the Shire concerning the 
hours to be worked at the abattoir. He was asked to sign 
a document (Exhibit N2) by which he would agree that 
the ordinary hours of duty at the abattoir would not 
exceed 38 per week, or eight per day to be worked 
Monday to Friday between the hours of 7.00 a.m. and 
5.30 p.m. The effect of this arrangement would be to 
allow the working of those hours without attracting the 
penalty payments that they would otherwise attract 
under the Award which covers the work. The Applicant 
did not sign the letter which he understood would have 
the effect of post dating the agreement. This was an 
action which he felt he could not take and therefore the 
issues raised in the letter remained abroad between the 
parties. This problem took on a further dimension 
when there were discussions between the Applicant and 
Mr John Burton, who is the Principal Health Surveyor 
employed by the Shire. 

Those discussions occurred on 26 August 1988 and 
canvassed a range of issues which Mr Burton wanted to 
raise. Primarily they fell under two broad headings. The 
first involved work performance and the second, the 
overtime claim which was the subject of the letter 
referred to previously. 

Mr Burton committed his understanding of the 
conversation held on the 26th to writing and gave a copy 
of that writing to the Applicant in a memorandum 
dated 29 August. Apparently Mr Burton did so because 
firstly, he wanted to make it clear thatthe issues were not 
inter-related because he had gathered the impression 
from the conversation on 26 August that the Applicant 
thought that they were and secondly it was important 
that the Applicant be advised in detail of complaints on 
his work performance. It was also conceded in the 
memorandum that some of the complaints also 
concerned the other meat inspector at the works, Mr 
Ken Powell, but those issues were addressed with him 
separately. Insofar as the Applicant's work 
performance was concerned, Mr Burton cited his 
complaints under 18 separate heads in the 
memorandum. He then set out his understanding of the 
Applicant's overtime claim, emphasising that it was a 
matter solely for the Applicant to address with the 

union involved and the Council. He also made clear 
that he did not wish to be associated with the claim and 
that the claim was not to be associated with the Health 
Department as a group. It was an individual matter to 
be processed on its own merits. 

Mr Burton had commenced duty at the Shire in the 
position of Principal Health Surveyor on or about 1 
March 1988. Between then and November of that year 
he says that he raised concerns on the work 
performance of the Applicant with him on at least 12 
occasions and that late in October 1988 he had decided 
that the continuation of the employment under the 
existing circumstances was unacceptable. He 
apparently wrote a report on the matter for presentation 
to the appropriate Committee of Council, which as I 
understand it was the Properties and Town Planning 
Committee. On 14 November 1988 a memorandum was 
sent to the Applicant advising him to present himself to 
a Committee meeting to be held on 15 November to 
discuss concerns relating to the standard of meat 
inspection service at the Shark Lake abattoirs. On, or 
about, that time Mr Burton formed the view that both 
meat inspectors at the abattoir were involved in aiding 
and abetting the abattoir owners to defraud both the 
WA Lamb Board and the Shire by understating the kill 
of lambs. This view was based upon a statement which 
had been made by a Mr Ken Powell the other inspector 
employed by the Shire at the Shark Lake abattoir. 
Apparently he had made a statement to an inspector of 
the Meat Board, one H.L. Taylor, on 14 November 1988 
(Exhibit N19). Information concerning this statement 
had been passed to Mr Burton. 

On 15 November the Properties and Town Planning 
Committee met. Apparently it considered the report 
from Mr Burton concerning the alleged lack of 
attention to duty by the Applicant and made a 
resolution that the matter should be referred to the 
Public Health Department for action pursuant to the 
provisions of the Health Act. According to Mr Burton 
the decision on reference to the Public Health 
Department was made prior to the Committee being 
advised of the statement by Mr Powell, but that a hand 
written abbreviated statement was made available to 
Committee members later and that statement was 
transmitted to the Public Health Department for use at 
its discretion. This action was never revealed to the 
Applicant. 

The next the Applicant heard of the matter was when 
he received a letter on 22 October 1988 in which he had 
been advised that in view of his apparent neglect of duty 
and unsatisfactory work performance at the Shark Lake 
abattoir communication had been made with the 
Executive Director for Health seeking his removal from 
office. The letter also went on to say "and from the 
employ of the Esperance Shire Council"; the removal 
from office and from employ appear in the letter to be 
connected but why that is so was not explained to the 
Commission. In any event, the letter went on to advise 
the Applicant that he was suspended from duty on pay 
pending the decision of the Health Department 
(Exhibit N5). 

The next significant event was a court judgment on 9 
December 1988, made as the result of prosecutions 
taken by the Western Australian Meat Marketing 
Corporation against Kel-tudNominees Pty Ltd, trading 
as K. Grieves and R. Read, who are the Managers and 
operators of the Shark Lake abattoir. The prosecutions 
were taken in accordance with the provisions of section 
19 of the Marketing of Lamb Act 1971 and resulted in 
the submission of a guilty plea, fines and costs in the 
vicinity of $200 000. On 12 December 1988 the 
Applicant received another letter (Exhibit N6) in which 
he was told that as a result of those proceedings it would 
be now necessary for the Council to enquire into its 
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inspection service and that he was required to attend a 
meeting of the Properties and Town Planning 
Committee at 10.00 a.m. on 13 December 1988. 

In due course there was a meeting of full Council and 
by letter dated 25 January 1989 (Exhibit N9) the 
Applicant was told that the Council had resolved to 
cease payment of his salary from the pay period ending 
11 January. The second paragraph of the letter gave 
further advice to the Applicant, the advice becoming 
relevant in these proceedings and I therefore quote it in 
full— 

You are also advised that Council is satisfied that 
you are in further neglect of duty with regard to the 
lamb discrepancies as confirmed in the court 
action between the WA Meat Corporation and Kel- 
tud Nominees (sic). 

In the meantime, and following the letter of 22 
November 1988, (Exhibit N5) the Public Health 
Department had put into train enquiries into the 
request from the Shire of Esperance for the 
Department's approval to remove the Applicant from 
office on the grounds of neglect of his duties at the Shark 
Lake abattoir. The evidence indicates that an officer 
from the Department, after prior arrangement between 
the parties, arrived in Esperance on or about 1 
December 1988 with the express purpose of conducting 
an investigation on behalf of the Department. The 
conduct of that enquiry becomes important because Mr 
Nisbet, of Counsel, who appeared for the Applicant, 
says that it was this enquiry which led to a denial of 
natural justice for the Applicant. It is therefore 
necessary that I, as best 1 can from the information 
before me, record what happened at that enquiry. 

The investigating officer, Mr Bolton, who did not give 
evidence in these proceedings, conducted his enquiries 
during which he interviewed officers of the Shire 
including Mr Burton, a Mr Van der Snoek, who is a part- 
time meat inspector employed by the Shire, Mr Ken 
Powell and the Applicant. According to the Applicant's 
recollection of events Mr Bolton had said words to the 
effect that he had statements from Messrs Powell and 
Van der Snoek and that the case "did not look good" for 
the Applicant. There was also present at the enquiry an 
Industrial Officer from the Municipal Officers' 
Association. In his evidence he verified the remarks 
made by Mr Bolton but he did not take part in any of the 
proceedings because Mr Bolton declined to allow that. 
According to the Applicant he had asked Mr Bolton for 
permission to produce documentary evidence of proof 
of his denials of the assertions against him, see written 
accusations against him and call witnesses to prove the 
truth of his denials or the assertions against him, all of 
which were refused. At the conclusion of the interviews 
Mr Bolton, who on the Applicant's version of the 
accounts had denied him the opportunity to call 
evidence and produce evidence, asked for his 
resignation. The Applicant asked for time to consider, 
and was given until 10.00 a.m. on the following Monday 
morning. In the event, he refused the invitation to 
resign. 

The next significant event was, what was described by 
the Applicant, as an appeal against the actions of Mr 
Bolton. I will make comment later in these Reasons 
concerning whether I agree that the proceedings which 
occurred before the Executive Director of Public 
Health, Mr Richard Lugg, who apparently at the time 
was also Commissioner for the purposes of the Health 
Act 1911-1973, were an appeal or not. The proceedings 
to which I refer took place on 9 February 1989. At the 
hearing the Applicant was represented by Counsel, who 
had lodged a written submission, attended the hearing 
and called evidence from the Applicant's witnesses, in 
the absence of any representative of the Shire. In the 
event, on 6 April 1989 Doctor Lugg issued to Counsel for 

the Applicant his decision in the matter (Exhibit N10). 
In shorth that decision indicated that it had been 
determined in the circumstances that approval should 
be given for removal of the Applicant from office. The 
letter also indicated that the Shire had been informed of 
the decision and they must have been, because on 11 
April 1989 a letter of termination was sent to the 
Applicant (Exhibit N12). 

During the proceedings much attention was given by 
the parties to issues arising from alleged involvement by 
the Applicant in events which were associated in some 
way with the prosecution to which I have referred in the 
narrative above. However, nothing in the writing that 
has been exchanged between the Council and the 
Applicant supports that proposition. Exhibit N9 in the 
second paragraph seems to me to add to the matters 
which were already before the Council concerning 
neglect of duty a further item which is not expressed 
with any preciseness at all but was said to be "with 
regard to lamb discrepancies as confirmed in the court 
action between the WA Meat Corporation and Kel-tud 
Nominees". Until the time ofhearing I can find nothing 
which would indicate that the termination was based 
upon issues arising from those matters. As I understand 
Mr Nisbet's position, even if I am wrong concerning 
that, he says that the matters affecting the recording of 
lamb kills at the abattoir occurred contemporaneously 
with events concerning the alleged neglect of duty and 
that they therefore must have had an influence upon the 
decisions which were made. 

I have given close attention to the evidence which was 
presented on behalf of all the parties and I have listened 
to the summaries and commentaries upon the evidence 
submitted by both Counsel during their addresses. I 
have also read with care the writing concerning The 
Opportunity to Controvert Adverse Testimony from Natural 
Justice, 2nd Edition, Doctor Jeffrey Flick, Butterworths 
1984 that Mr Nisbet was kind enough to supply me. 

In consideration of all those matters I am of the view 
that the first step I should take in adjudication is to 
ascertain whether the matters concerning the alleged 
neglect of duty in respect of work performance of the 
Applicant are sustainable. It they are not, then I would 
need to traverse the allegations concerning falsification 
although I am not at all sure that those matters are 
relevant given that I should, in the main, give my 
attention to those issues which occurred at the time of 
termination. Post termination matters can have effect of 
course, but it would be wrong in my view, if those post 
termination events which were raised during hearing 
were to be accorded a more substantial weight than they 
had when they were first raised in letters to the 
Applicant and I refer, of course here to Exhibit N9. It 
follows that must be so, because the Applicant has less 
oportunity to properly prosecute his claim given that he 
did not know the full measure of the Respondent's 
objection to his continued employment. I move now to 
my impressions of the evidence of those witnesses 
whose statements I need to consider in my analysis of 
the first step in the events as I have described earlier. 

Insofar as the Applicant is concerned I agree with Mr 
Nisbet that he was not shaken in crossexamination but I 
have a concern about the way in which he answered the 
questions put to him. The answers had the feeling of 
rehearsal about them, it would be wrong to say glib, but 
they were such that it appeared to me that a story had 
been created from which no diversion would be made, 
however small. I therefore have some feeling of doubt 
concerning the evidence given. As for Mark Haywood 
and Clarence McKenna 1 have grave doubts about their 
evidence. They obviously were keen in their support of 
the Applicant but the reasons for that support appeared 
to me to have more to do with their own self-interest 
than with providing the Commission with a historical 
resume of what occurred. I say the same concerning 
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Michael Harris. I make no comment at this point in 
time concerning the evidence of Kelvin Grieves, John 
Read, Anthony Rose and Allen Read whom I will return 
to later if it becomes necessary. 

The first witness for the Respondent was John 
Burton. I found Mr Burton to give his evidence in an 
honest, straightforward and caring way. If he did falter 
at all, I believe it was in the event that he was struggling 
to ensure that he gave truthful answers. I found Ab Van 
der Snoek to be of a similar nature. I have no need to 
comment concerning Allen Smedley as his evidence 
has in my view little influence on the case. I would not 
discount the evidence of Henry Lloyd Taylor as does Mr 
Nisbet, however I need not make a positive finding 
concerning his evidence unless I need to proceed to 
consider issues involving the falsification of the lamb 
kill numbers. In respect to Mr Kenneth Powell it is 
difficult to accept the evidence of a person who admits 
that he has falsified records and been involved in 
continuation of that behaviour over a period of time. 
Therefore so far as his evidence concerns the perform- 
ance of the Applicant of his ordinary duties I would be 
inclined to give little weight to it. In summary, insofar as 
the major witnesses are concerned I find that where 
there is conflict between the evidence of the Applicant 
and that of John Burton I would prefer the evidence of 
Mr Burton. I also prefer the evidence of Ab Van der 
Snoek to evidence presented by witnesses for the 
Applicant. 

The impression I gain of the Applicant is that he is a 
man of experience in the meat industry. His record 
clearly indicates this to be so, but there is much to 
suggest that he is a man who would rather get on well 
with people than enforce the rules. The duties of a 
health inspector and a meat inspector are sometimes 
unpleasant ones. He says that in his relationship with 
the people in the town and at the abattoirs he can get 
more done by a quiet approach. His supporters, who 
gave evidence on his behalf confirm that this is his 
approach, however I am not inclined to accept all of 
their evidence. I believe that they have a vested interest 
in having an inspector whose standards are less than 
rigorous and it is clear from the evidence that they were 
the standards the Applicant applied. I accept the 
evidence of Mr Burton that there were a number of 
occasions on which he raised with the Applicant the 
style of his work. I accept Mr Burton's suggestion that 
there was no problem with the Applicant's professional 
competence, if one can describe it that way, but there 
was obviously a problem with his application to 
performing a professional job. For instance, there 
should have been no need for issues concerning 
hygiene at the abattoirs like the incident concerning the 
holes down through which the trotters were to be 
placed. Housekeeping in an abattoir is extremely 
important and the guardian of public health in an 
abattoir, which must be hygienically clean, is the meat 
inspector. I accept the evidence of Mr Ab Van der Snoek 
that during the time he relieved the Applicant when he 
was on leave, the standards improved and that caused 
discomfort for people at the abattoirs. That is truly 
demonstrative that the standards were not right when 
the Applicant was working. The standards were 
maintained for a while on his return from leave but 
according to the evidence of Mr Burton again they 
slipped. I can see why eventually a report was made to 
the appropriate committee of the Shire concerning the 
hygiene standards. It would be the duty of Mr Burton to 
do so. His evidence should not be discredited by the 
obvious fact that he is not a skilled meat inspector, he is 
a highly qualified man and he, with ordinary 
observation and commonsense, would be able to 
identify that hygiene standards which were less than 
acceptable were being allowed to exist at the 
abattoirs. 

Therefore given the history of events it would be no 
surprise, that the report was made to the Properties and 
Town Planning Committee and it opted to take the step 
of advising full Council to move for the removal of the 
Applicant's appointment under the Health Act. There is 
a concern, though; that the Councillors, who made the 
decision could have been affected by knowledge which 
they may have had concerning the alleged involvement 
of the Applicant in falsification of records. Coupled 
with that the forwarding of the information on 
falsification to the Public Health Department, which 
had no need for that knowledge, is also a concern to me. 
Therefore it is necessary to examine what occurred with 
the enquiry conducted by the Public Health 
Department. 

The thrust of the Applicant's complaint was that the 
enquiry conducted by the inspector, Mr Bolton was 
done in such a manner as would deny the Applicant the 
right to be properly heard in his own defence. I agree 
with Mr Nisbet that there were good grounds to have 
made the complaints that he did in his submission to 
the Health Department. If Mr Bolton is the person 
empowered to make the decision to remove the 
Applicant from the list of persons who can be a health 
inspector or meat inspector under the Health Act then 
there are grounds for complaint. Therefore I must 
examine that aspect and I do so by referring to the 
Health Act 1911-1973 as amended. 

In section 3(1) — Definitions of the Health Act, 
'Commissioner' means 'the Commissioner of Public 
Health'. By section 10 the Governor can appoint from 
time to time any person to act for such time as the 
Governor thinks fit as deputy of the Commissioner 
during the absence or illness of that Commissioner. A 
deputy has the power to perform all of the duties of the 
Commissioner. By section 11 the Governor has power 
to appoint and remove medical officers of health, 
health surveyors and other officers as he considers 
necessary for the efficient administration of the Act. 
Section 12 sets out the powers of the Commissioner and 
the officers who are appointed pursuant to section 11 
and, as I understand it, provides that the Commissioner 
or any medical officer or health surveyor acting with his 
authority have all the powers of a medical officer of 
health or health surveyor of a local authority and can 
exercise those powers in any part of the State. Section 13 
creates the power for the Commissioner to hold, or 
order to be held enquiries, or investigations as he deems 
necessary for any matter concerning public health in 
any place. 

Moving to section 32 and I include it in full as 
follows— 

32 (1) The Commissioner may, by order, 
remove any Medical Officer of Health, 
Health Surveyor, or analyst of a local 
authority appointed for the purpose of 
this Act. 

(2) No person so removed shall be eligible for 
re-appointment without the previous 
approval of the Commissioner. 

(3) When a person is removed under the 
provisions of this section the 
Commissioner may, by order, require the 
local authority to fill up the vacancy as 
hereinbefore provided; and if the local 
authority makes default in doing so, the 
Commissioner, with the approval of the 
Governor, may appoint a successor to the 
person so removed. 

(4) No Medical Officer of Health, Health 
Surveyor or analyst of a local authority 
shall have his remuneration reduced or 



be removed by the local authority without 
the previous approval of the 
Commissioner. 

As I apprehend it the section creates the power for the 
Commissioner to remove, and bars further appoint- 
ment without previous approval of the Commissioner. 
There is no authority in that section, or in the previous 
sections I have cited, which grants the Commissioner 
power to delegate the authority contained in section 32. 
I conclude, as in effect did MrNisbet at page 2 of Exhibit 
Nil, that Mr Bolton conducted his investigation at the 
direction of the Commissioner. However that 
investigation could only have been pursuant to section 
13 of the Health Act. Therefore the proceedings before 
Doctor Lugg on 9 February, who at that time was 
exercising the powers of the Commissioner of Public 
Health, were the proceedings which occurred under 
section 32 which led to the removal of the Applicant 
from the office of Health Surveyor. 

It was at those proceedings that the Applicant was 
represented by Counsel who had made submissions to 
Doctor Lugg, who had drawn to his attention the law 
involved and the conclusions and effects of the 
investigation conducted by Mr Bolton and who had 
called witnesses in support of the Applicant's case, 
There can be no suggestion therefore that the exercise of 
the power contained in section 32 of the Health Act has 
not been properly performed and the type of hearing 
would on the face of it be fair and proper in the 
circumstances. Weight is given to this analysis because 
in his letter (Exhibit N10) to Mr Nisbett Doctor Lugg 
acknowledges that even though there was uncontested 
information received during Mr Bolton's investigation, 
it nevertheless gave rise to a strong inference that the 
Applicant had been lenient towards the management of 
the Shark Lake abattoirs and that inference was not 
discounted by witnesses that Doctor Lugg himself had 
heard to the contrary. He then exercised the power to 
remove the Applicant from his office under the Health 
Act. I must accept that the Commissioner in the 
discharge of his statutory duties, did so on the basis of 
the information put to him during the hearing on 9 
February. It is supposition, and there is no evidence 
before me to suggest it, that he was either in possession 
of, or brought to bear, information concerning the 
alleged falsification of records. The decision of the 
Commissioner is clearly directed to the performance of 
the duties of the Applicant as a person appointed under 
the Health Act and for no other reason. 

Acting upon this information the Council dismissed 
the Applicant. I have had a similar opportunity to the 
Commissioner of Public Health to listen to evidence 
and to review all of the issues that are concerned in this 
matter and, the conclusion to which I come coincides 
with his. I can find no fault in the process which led to 
the termination as it relates to the neglect of duties. This 
being so it is not necessary to canvass the matters which 
arise from the alleged falsification of figures. In any 
event I have my grave concerns at the quality of the 
evidence before me concerning that issue and on sober 
consideration of the matter it is best that, seeing it is 
unnecessary for me to venture into that area, I refrain 
from doing so as the issues may in due course be of 
concern in another jurisdiction. 

It is for all the above reasons that I find that the 
Applicant was not unfairly dismissed and this 
application will be decided by an Order of dismissal. 

Appearances: Mr Nisbet, of Counsel, appeared for 
the Applicant. 

Mr S. Edwards, of Counsel, appeared for the Shire. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Peter Maxwell Mouritz 

and 
Shire of Esperance. 

No. 550 of 1989. 
COMMISSIONER J.F. GREGOR. 

19th day of September 1989. 

Order. 
HAVING heard Mr Nisbet, of Counsel, on behalf of the 
Applicant and Mr S. Edwards, of Counsel, on behalf of 
the Respondent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979, hereby orders— 

That the application be dismissed. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Unfair Dismissal and 

Contractual Benefits. 
Mickey James Riley 

and 
Western Australian Baseball League 

(Incorporated). 
No. 1407 of 1988. 

Development Officer Sport and Recreation 
COMMISSIONER GJ. MARTIN. 

7th day of April 1989. 

Termination — whether respondent and employee in 
any industry — whether industrial matter — 
determined to be an industrial matter — leave to 
appeal granted to respondent. 

Reasons for Determination. 
THE COMMISSIONER: This is an application 
brought pursuant to section 29(b) of the Act and by 
which the applicant seeks that he be reinstated in 
employment with the respondent on the ground that he 
has been unfairly dismissed from his employment or 
alternatively that he be paid moneys for benefits that he 
has not been allowed by his employer to which he was 
entitled under his contract of service. 

The respondent denies both of these claims wholly. 
The respondent at the commencement of 

proceedings on the 20th day of December 1988 
indicated that it would argue that the matter before me 
was not an "industrial matter" as defined in the Act. 

Accordingly proceedings on that day and the next 
day of hearing suitable to both parties, the 13th day of 
February 1989 were devoted to argument and evidence 
from the parties on that question in accordance with 
section 24 of the Act and also to the respondent's second 
challenge to jurisdiction namely whether the 
applicant's alternative claim constituted a contractual 
benefit or a claim for damages for breach of contract. In 
these reasons for decision I deal only with the question 
of whether or not the matter before me is an industrial 
matter. The nature of the applicant's alternative claim 
is, in my view, properly to be dealt with in the light of all 
the facts and circumstances surrounding that claim and 



so informed I will be better equipped to deal with the 
parties' respective views of the nature of those claims as 
matters of fact. 

Section 29 of the Act provides that 
An industrial matter may be referred to the 

Commission 
(a) ... 
(b) in the case of a claim by an employee — 

(i) that he has been unfairly dismissed 
from his employment; or 

(ii) that he has not been allowed by his 
employer a benefit under an award 
or order, to which he is entitled under 
his contract of service. 
by the employee. 

It is common ground between the parties that the 
applicant was an employee of the respondent. 

Section 24 of the Act provides inter alia 
(i) The Commission has jurisdiction to 

determine in any proceedings before it 
whether any matter to which those 
proceedings relate is an industrial matter and 
a finding by the Commission on that question 
is, subject to section 49 and 90, final and 
conclusive with respect to those proceedings. 

The parties properly accepted that jurisdiction is 
determinable at the commencement not the conclusion 
of the proceedings in accordance with established 
principles (see 11 WAARp. 113 at p. 119,67 WAIG p. 325 
at pp. 327 and 330 and 67 WAIG p. 466 at p. 467). 

The respondent's challenge to jurisdiction is based 
upon whether or not the applicant was an employee in 
any industry and it argues that he was not employed in 
any industry as defined by the Act. 

"Industrial Matter" in section 7 — Interpretation of 
the Act in subsection (1) reads — 

Industrial Matter, other than in relation to a 
person who is a teacher as defined in section 73A 
and is employed under the Education Act 1928, 
means, subject to subsection (2), any matter 
affecting or relating to the work, privileges, rights or 
duties of employers or employees in any industry 
or any employer or employee therein ... 

"Industry" is defined in the same section as 
follows:— 

"Industry" includes each of the following: 
(a) any business, trade, manufacture, 

undertaking or calling of employers; 
(b) the exercise and performance of the function, 

powers and duties of the Crown and any 
Minister of the Crown or any public 
authority; 

(c) any calling, service, employment, handicraft 
or occupation or vocation of employees 

whether or not apart from this Act, it is considered 
to be industry or of an industrial nature and also 
includes 
(d) a branch of an industry or a group of 

industries. 
The applicant draws two major conclusions from 

these definitions in support of its argument that the 
matter before me is an "industrial matter" within the 
meaning of the Act. 

First that the respondent is an employer in an 
industry (and the applicant was an employee in an 
industry) in that by its promotion of spectacles 
(baseball games) to be viewed by the public for a charge 
it is in the entertainment industry, adopting the view 
expressed by Barwick C.J. in the Adamson Case before 
the High Court and in which the Chief Justice said inter 
alia 

I can see little difference between the 
presentation of a theatrical spectacle and the 
presentation for reward of the spectacle of a. 
football match played by professionals as a major 
source of their income and the income of the 
promoter. 

(143 CLR p. 190 at p 211.) 

However in the instant case the ingredients so 
referred to in that passage are missing. From the 
evidence before me I find that the respondent does not 
pay any baseball player to play baseball and conducts 
competition games of baseball for the benefit of its 
constituent members (the clubs) at a central ground, the 
charges of admission made by the public being set to 
cover expenses — an aim which it did not achieve in the 
last financial year in which it showed an excess of 
expenditure over income — and set at a level not to deter 
the attendance of the games' traditional supporters who 
at other venues for club games are not subject, with one 
exception, to any admission charge. 

In my view the statement of Stephen J. in the 
abovementioned matter is quite apposite to the 
respondent's situation when he said inter alia 

Much of what I have said of it applies also to the 
Western Australian (National Football) League. Its 
stated principal objects are to promote, control, 
manage and encourage the game of football, 
arranging matches and competitions. The 
evidence of what in fact are its activities shows 
them to be just that no more and no less. Like the 
club it takes advantage of the opportunities open to 
it to derive profits but only those opportunities 
which arise incidentally in the carrying out of those 
activities which it engages in the furtherance of its 
principal objects. In doing so it of course trades: it 
charges for television, broadcasting and catering 
rights at the matches it organises and for the sale of 
its programmes and advertising space in those 
programmes, it gets money for promotion, 
sponsorship and advertising, it collects and retains 
for itself a proportion of gate takings at matches 

The purpose for which the League was formed 
was not that of engaging in trade, nor have its 
activities deviated from the effecting of the 
purposes of its formation; its intended functions 
have proved to be its actual functions and these do 
not consist of the engaging in trade. Such trading as 
it undertakes is incidental to and a by-product of its 
principal activities and is undertaken the better to 
perform those activities. Accordingly I do not 
regard it as a trading corporation. 

(143 CLR p. 190 at p. 220.) 
(My emphasis and interpolation.) 

I refer to that passage as a means of highlighting the 
true activities of the respondent fully aware that the case 
of which it formed a part was concerned with whether or 
not the respondents therein were "trading 
corporations" for the purposes of the Constitution and 
the Trade Practices Act 1974. 

The reasoning therein, also in my view, disposes of 
the applicant's notion that if the respondent is not in the 
entertainment industry perse then "at the very least it is 
incidental to the entertainment industry" and that the 
charging of admission to view baseball games places 
the respondent in the position of being a business and is 
thus caught by the definition of industry in the Act. 

But none of these things as yet determines the 
question of whether or not the respondent is an 
employer and the applicant was an employee, in any 
industry, as referred to in the Act's definition of 
"industrial matter". 



I find that the respondent is a confluence of persons 
who play baseball and support the playing of baseball 
on an amateur status, for the purpose of pursuing that 
end and in an organised competitive manner and to do 
all things necessary and desirable for those ends. 

The respondent's Constitution and Rules (Exhibit A) 
make that quite clear — Rule 4 — Objects, in particular, 
and I agree with the respondent's argument that it does 
not possess the characteristics of an entrepreneurial 
enterprise or activity if we construe "industry" in that 
sense. 

But in my view the test of "industrial matter" or not 
does not solely turn upon the nature of the respondent 
employer's activities. The word "industry" it is true 
plays a key role in the definition of industrial matter but 
is it to be read as narrowly as being restricted to those 
activities which possess the characteristics of providing 
goods and/or services of any kind for gain or the benefit 
and/or well being of the public at large or in a wider 
sense? 

The word "industry" and the words "industrial 
dispute" have been the subject of much debate, 
litigation and interpretation since first used in the 
Constitution and Legislation of the Commonwealth 
and the States and have progressed from "narrow 
meanings" to "wide or liberal meanings" over the past 
80 years. 

For example on the 19th day of August 1912 in the 
matter of the Metropolitan Shop Assistants and 
Warehouse Employees Industrial Union of Workers 
and Foy and Gibson Proprietary Limited and Others 
when discussing the interpretation of the word 
"industry" contained in the then existing Industrial 
Conciliation and Arbitration Act 1902 and which 
read 

Industry means any business, trade, 
manufacture, undertaking or employment in 
which workers are employed 

and "Worker" was defined as 
Worker means any person of the age of 16 years 

and upwards of either sex employed or usually 
employed by any employer to do any skilled or 
unskilled manual or clerical work for hire or 
reward in any industry. 

The President of the Court of Arbitration Mr Justice 
Burnside said inter alia 

What does the Statute mean by the word 
industry? The word 'industry' is commonly 
capable of several meanings. The legislature has 
chosen to define it, and not to leave it with the 
comprehensive elastic meaning such as it would have in 
the absence of definition. It has defined industry to 
mean 'any business, trade, manufacture, under- 
taking, calling or employment in which workers 
are employed' to do any kind of skilled or unskilled 
manual or clerical work for hire or reward; and as 
there can be no employment without an employer, 
the Statute provides that employers shall be 
persons who employ workers in an industry. 

Now in its comprehensive meaning the word industry 
includes all forms of human activity. Every physical 
effort may be characterised as being an industrial 
one. It may be mischievous at one time and 
beneficial at another but nevertheless it is 
industrious. In a narrower sense the word industry 
would include those occupations whereby physical 
energy is applied to reducing the products of nature to 
the use of man such as in the 'iron industry', the 
'woollen industry', the fishing industry' — every form 
of occupation which one can imagine is spoken of 
generally as industry. Obviously the Legislature never 
intended the word to be used in that connection. If it 

had, it seems to me that it would not have gone to the 
trouble of saying that industry means, trade, business, 
undertaking, calling or employment. 

Then there is the third meaning which is put upon the 
word industry by political economists, that is, that 
branch of art where labour is employed for the 
production of wealth or value and in which capital is 
employed. It appears to me that is the meaning of the 
word, if any consistent meaning is to be given to it in the 
Statute. It must be borne in mind that by long 
established rules for the interpretation of Acts of 
Parliament, where the legislature uses a word in 
Statute it must be presumed to use that word with 
one meaning and with one meaning only, unless 
obviously from the context in which the word is 
found it is used in different meanings. Applying 
that rule of interpretation to this Statute it appears 
to me that unless the legislature used the word 
'industry' in the Statute with one meaning it failed 
to express its meaning in either intelligable or 
grammatical English. In authorises employers in 
any specified industry or industries to combine 
and form an association, provided they employ 50 
workers. It authorises 15 or more workers in a 
specified industry or industries to combine and 
form a union. It requires the dispute to refer to the 
work done in any 'industry' and it also requires this 
Court, in determining its awards to specify 'the 
industry' to which the award applies. It seems to me 
that this is sufficient indication that the Legislature 
intended the word 'industry' to be used in the narrower 
meaning and not in its comprehensive meaning 
comprising the whole world of effort. 

(WAARXIp. 113 at pp. 120 and 121.) 
(My emphasis.) 

It is to be noted that the definition of "industry" being 
contemplated and recited earlier herein "meant" any 
business and so on, a limitation as I understand it upon 
its use in the widest sense. (See Words and Phrases Legally 
Defined — Second Edition — Volume 3 p. 230) and that 
definition of "industry" is to be contrasted with the 
definition included in the Industrial Arbitration Act 
1912 (57 of 1912) and that in the existing Act, in that both 
definitions commence with "'industry' includes ..." 
and therein lies a significant distinction in its 
interpretation. 

The 1912 Act stated 
'Industry' includes 

(a) Any business, trade, manufacture, 
handicraft or calling of employers on 
land or water; 

(b) Any calling, service, employment, 
handicraft or industrial occupation or 
vocation of workers on land or water, 
and 

(c) a branch of any industry or a group of 
industries; 

Of that definition Mr Justice Burnside in Matters 
Nos. 64, 65 and 66 of 1924, said on the 17th day of 
October 1924 inter alia 

But another question and one more important is 
the question which arises underthe Statute itself./« 
construing the words of a Statute, it is a time-honoured 
rule which is never departed from that the words of a 
Statute are construed in relation to the context in which 
they are to be found. One or two striking examples 
can be given of that rule. Where a Statute uses the 
word 'piracy' you do not know what the word 
means unless you know the subject matter or the 
context to which it relates. If it relates to maritime 
law, then piracy we know means murder, theft and 
that sort of thing upon the high seas. But if the 
Statute is one dealing with the law of copyright. 
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piracy has not the same meaning at all. 'Piracy' 
means then the unlawful appropriation of another 
man's thoughts to your purposes; you really steal 
his work. That is an instance of the rule that the 
words of a Statute are construed in accordance of 
the subject matter of the Statute. 

The Statute we have to consider is one dealing with 
industrial operations, with industrial disputes it is said, 
but generally the Statute deals with the industrial 
operations of the community as a whole. In order to 
indicate the persons with whom it deals 
immediately, the two principals are defined as the 
employer on the one hand and the worker on the 
other. The employer is the person who employs a 
worker. That doesn't carry you much further, 
because until you know who a worker is, you 
cannot find out who the employer is. But when you 
come to 'worker' the Statute defines worker in 
words that are clear and distinct and that I think 
admit of no difficulty in construing. 

It will be observed that the framing of the Statute 
indicates two lines of thought. In some instances 
words are indicated as including various things, for 
instance'industry'includes'a', 'b', 'c but it does not say 
the word only includes that. It included that and 
everything else that it would include without that. 

(4WAIG p. 174 at p. 176.) 
(My emphasis.) 

Other authorities support that approach. For 
example the following extract from Words and Phrases 
Legally Defined — Second Edition — Volume 3 at p. 
33. 

The word 'include' is very generally used in 
interpretation clauses in order to enlarge the 
meaning of words or phrases occurring in the body 
of the Statute; and when so used these words and 
phrases must be construed as comprehending not 
only such things as they signify according to their 
natural import but also those things which the 
interpretation clause declares that they shall 
include 

and at p. 230 
The general rule of interpretation is that where a 

Statute declares a certain word or expression to 
'mean' so and so the definition is explanatory and 
restrictive in contradistinction to the use of the 
word 'includes' which is extensive. 

I was referred by the applicant to a decision of a 
Commission in Court Session, in Matter No. 155 of 1969 
of the 8th day of August 1969 and in which it was stated 
inter alia 

The subject matter of the application is, in my 
opinion, an industrial matter if it falls within the 
definition of that expression in section 6. In 
construing that definition and indeed all other 
provisions of the Act relating to the Commission's 
jurisdiction and powers, it is, I think relevant to 
bear in mind that the purpose of the Act is the 
prevention and settlement of industrial disputes 
not in any technical sense, but in a sense that will so 
far as possible, produce peace in industry. It seems 
almost self evident that the effectiveness of the 
Commission as the instrument for the achieve- 
ment of that object bears a direct relationship to the 
scope of its jurisdiction. That is not, of course, a 
reason for saying the Act means what it plainly 
does not mean, but it is I think, a sound reason for 
saying that a liberal rather than a narrow and artificial 
construction should be given to the definition of 
'industrial matters' and other provisions of the Act 
material to the present issue; and it certainly agues 
that we should not substitute for the ordinary and 

natural meaning of words some theory of what the Act 
means in order to restrict the scope of the 
jurisdiction. 

(49WAIG p. 710 at p. 714.) 
(My emphasis.) 

These extracts demonstrate the manner in which the 
interpretation of the Act has evolved over the years from 
the narrow "economic" definition of industry in the 
sense of the combined efforts of capital and labour in 
the narrow entrepreneurial sense of pecuniary gain and 
the marking out or identification of the participants in 
the system created by the Act by reference to the 
industry in which they are respectively engaged (see 12 
CLR p. 398 at p. 411) to a much broader approach. 

Pecuniary gain or the ingredient of an organisation 
being carried out for profit was put to rest as 
unnecessary for the purposes of the jurisdiction of the 
Act in Matter No. 24 of 1923 of the 14th day of November 
1923 per Dwyer J. (3 WAIG p. 166) and the fundamental 
ingredient appears to me to be that of employment, 
namely the employment by an employer as defined in 
the Act of an employee as defined in the Act, subject to 
the specific exclusions contained in the Act. 

Indeed it may well be the case that the historical 
notion of "industrial" as a prerequisite to the 
jurisdiction of the Commission could be discarded and 
replaced by the single word "employment" and the Act 
and the instrument it creates for its purposes be known 
as the "Employment Relations Act" and the 
"Employment Relations Commission or Tribunal" 
because in essence that is the area of the Commission's 
activities, matters (as defined now in "industrial 
matters") which arise out of a contract of employment 
between an employer and an employee subject to such 
exclusions as the Legislature has and may in the future, 
prescribe. 

That process of evolution is evidenced in matters 
arising out of the provisions of the Constitution of the 
Commonwealth and of the now replaced Australian 
Conciliation and Arbitration Act and its predecessors 
but a different .evolutionary process, it would appear. 

In the matter of Federated Engine Drivers and 
Firemen's Association of Australia v. Broken Hill 
Proprietary Co Ltd (12 CLR p. 398) the High Court 
approved of the explanation of "industry" given by 
Isaacs J. in the matter of Jumbunna Coal Mine No 
Liability v. Victorian Coal Miners' Association (6 CLR 
p. 309) when it said at p. 370 

An industry contemplated by the Act is 
apparently one in which both employers and 
employees are engaged, and not merely industry in 
the abstract sense, or in other words, the labour 
of the employee given in return for the 
remuneration received from his employer. As 
suggested, not only by the words defining 'industry' 
itself, but also by Schedule B, and by such a phrase 
in the definition of 'industry', it rather appears to 
mean a business (as merchant), a trade (as cutler), a 
manufacturer (as a flourmiller), undertaking (as a 
gas company), a calling (as an engineer) or service 
(as a carrier) or an employment (a general term like 
'calling' — embracing some of the others, and 
intended to extend to vocations which might notbe 
comprised in any of the rest), all of these 
expressions so far indicating the occupation in 
which the principal, as I may call him, is engaged 
whether on land or water. If the occupation so 
described is one in which persons are employedfor pay, 
hire, advantage, or reward, that is, as employees, then 
with the exceptions stated, it is an industry within the 
meaning of the Act. 

(My emphasis.) 
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The extent to which that explanation was accepted or 
modified over the years is well summarised in the 
decision of the High Court in the matter of the Queen 
against Coldham and Others ex pane The Australian 
Social Welfare Union of the 9th day of June 1983 and in 
which it was said inter alia 

The correct approach to the construction of the 
expression 'industrial disputes' in section 51 (xxxv) 
was, we think, expressed by Higgins J. in the 
Municipalities' Case (59) and the Insurance Staffs' 
Case (60), reflecting the view earlier expressed by 
O'Connor J. in Jumbunna shorn of its association 
with the doctrine of intergovernmental 
immunities. The words are not a technical or legal 
expression. They have to be given their popular 
meaning — what they convey to the man in the 
street. And that is essentially a question of fact. 
That the expression is 'industrial disputes' not 
'disputes in industry' as Higgins J. noted, makes 
quite inexplicable the emphasis given in the later 
cases to limitations on power derived from the 
meaning of the word 'industry'. Perhaps this 
development is to be explained, though not 
justified, by the amendment made to the Act in 
1911 which defined the word 'industry' in terms of 
the undertaking of the employer and the calling, 
service, employment or industrial occupation of 
the employee. It may be that the framework of the 
Act played some part in shaping the interpretation 
of the constitutional power, although as early as 
jumbunna Isaacs J., who with Rich J. was to base 
his later interpretation on the concepts of'industry' 
and 'industrialism' had been quick to perceive that 
the Act might possibly contemplate a narrower 
notion of industrial disputes than that envisaged 
by section 51(xxxv). An alternative explanation is 
that it was apprehended that, unless some such 
limitation based on 'industry' was introduced, the 
category of 'industrial disputes' might be 
unlimited. If there was such an apprehension, it 
was a misapprehension. The content of the 
popular understanding of the composite 
expression sets the limits on the category. 

It is, we think, beyond question that the popular 
meaning of 'industrial disputes' includes disputes 
between employees and employers about the terms of 
employment and the conditions of work. Experience 
shows that disputes of this kind may lead to 
industrial action involving disruption or reduction 
in the supply of goods and services to the 
community. We reject any notion that the adjective 
'industrial' imports some restriction which confines the 
constitutional conception of 'industrial disputes' to 
disputes in productive industry and organised business 
carried on for the purpose of making profits. 

(153 CLR p. 297 at p. 312.) 
(My emphasis.) 

and 
What we have said accords with the view of 

Higgins J. and that of O'Connor. It is substantially 
similar to that of Griffith C.J., though it discards his 
emphasis on a dispute which involves a large 
number of employees. Their Honours in 
Jumbunna were able to speak with authority of the 
popular meaning of the expression in 1900. Indeed, 
in the later cases, those who joined issue with the 
Jumbunna interpretation did not deny that it 
reflected the popular meaning of the expression. 
Instead, as we have seen, they introduced limitations 
derived from the word 'industry'. The artificial 
consequence was that disputes between employees and 
financial corporations e.g. banks, insurance 
companies and credit unions, though popularly 
recognised as 'industrial disputes', were so classified 

only because the activities of the employees were held to 
be ancillary or incidental to industry in a very narrow 
S6ftS6. 

(153 CLR p. 297 at pp. 313 and 314.) 
(My emphasis.) 

These comments relate primarily to the construction 
of section 51 (xxxv) of the Constitution. 

Upon the next question, whether the matter under 
review was an "industrial dispute" within the 
Conciliation and Arbitration Act, the High Court 
considered the meanings of industry under that Act. 

It first referred to the definition of Industrial Dispute 
contained in that Act and which reads so far as it is 
relevant to my analysis — 

'Industrial Dispute' means — 
(a) a dispute (including a threatened, 

impending or probable dispute) as to 
industrial matters which extends beyond 
the limits of any one State; and 

(b) a situation which is likely to give rise to 
dispute as to industrial matters which so 
extends and includes. 

(c) ... 
(d) ... 
(e) ... 

Industrial Matters as defined in that Act 
means all matters pertaining to the relations of 

employers and employees and without limiting the 
generality of the foregoing includes — 

and then enumerates matters as does our Act such as 
wages, salaries, allowances, rights, privileges and so 
on. 

Unlike our Act it does not refer to "any matter 
affecting or relating to the work ... of employers or 
employees in any industry or of any employer or 
employee therein" and which as in the instant case 
raises the question of whether or not the employer or 
employee are in an industry as defined. 

However the Commonwealth's Act does catch that 
situation by its definition of Employer and Employee 
unlike our Act when it says, 

'Employer' means any employer in an industry 
and includes any person who is usually an 
employer in an industry and includes a Club. 

'Employee' means any employee in an industry 
and includes any person whose usual occupation is 
that of employee in an industry. 

Industry in that Act is defined in terms similar to our 
Act i.e. 

'Industry' includes 
(a) any business, trade, manufacture, 

undertaking or calling of employers; 
(b) any calling, service, employment, 

handicraft or industrial occupation or 
vocation of employees; and 

(c) a branch of an industry and a group of 
industries. 

Of that situation the High Court said 
This expression (Industrial Matters) needs to be 

read in conjunction with the definitions of 
'Employee' and 'Employer' which speak 
respectively of'any employee in any industry' and 
'any employer in any industry'. 

The inclusive definition of 'Industry' then 
creates a problem because it includes: 

(a) any business, trade, manufacture, 
undertaking, or calling of employers; 

(b) any calling, service, employment, 
handicraft or industrial occupation or 
vocation of employees; and 
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(c) a branch of an industry and a group of 
industries ... 

The problem is not merely one of circularity, as 
Latham C.J. acknowledged in the State Public 
Servants' Case (70). If it were it might be readily 
solved by not reading 'employers' and 'employees' 
in the statutory definition of 'industry" in their 
defined sense. The problem has an extra dimension in 
that the statutory concept of'industrial dispute' appears 
to contemplate disputes between parties about matters 
pertaining to the relation of employers in any industry 
and employees in any industry as defined, thereby 
introducing an element in the constitutional concept of 
'industrial dispute'. However, we agree with Dixon C.J. 
in the Professional Engineers' Case (71) that, 
notwithstanding what Latham CJ. said in the State 
Public Servants' Case, the circular method of definition 
does not narrow or exclude the application of the 
definition of 'industry' contained in the three 
paragraphs (a), (b) and (c). 

Each item in the three paragraphs is an industry, so 
that an employer and an employee will be 'in any 
industry' if the employer is in an 'industry' specified in 
paragraph (a) and employs the employee therein, or if 
the employee is in an industry defined in paragraph (b) 
and is employed as such by an employer, or if the 
employer employs the employee or the employee is 
employed by the employer in an 'industry' defined 
in paragraph (c). It is not essential that the 
employers and employees should be found 
independently to be in a defined 'industry'. 
Paragraphs (a) and (b) reflect the fact that there are 
groupings of employers who employ different 
classes of employers. There is or may be such a 
community of interest among the members of 
those respective groupings that a dispute (or a 
threatened, impending or probable dispute) 
between the members of a grouping and their 
employees or employers, as the case may be, as to 
an industrial matter is an appropriate subject for 
prevention or settlement by conciliation or 
arbitration. 

(153 CLR p. 297 at pp. 315 and 316.) 
(My emphasis.) 

That authority in my view supports the applicant's 
second argument that he, being at the time of his 
contract of employment with the respondent, an 
employee as defined in the Act, employed by an 
employer, was employed in an industry for the purposes 
of the definition of "industrial matter". 

In my considerations I have in addition to those 
already referred to in these Reasons for Decision 
examined the following authorities referred to by the 
parties during the proceedings: 

The Queen against McMahon ex pane Darvall 
— 151 CLR p. 57. 

Hughes v. Western Australian Cricket 
Association (Inc) and Others — 69 ALR p. 660. 

Buckley and Others and Tutty — 115 CLR p. 
353. 

Commissioner of Taxation of the 
Commonwealth v. Maddalena — 1971 ALJR p. 
426. 

Adamson v. West Perth Football Club 
Incorporated and Others — 27 ALR p. 475. 

Federal Court of Australia and Brian Ronald 
Adamson ex pane Western Australian National 
Football League (Incorporated) and Another — 53 
AUR p. 273. 

and from my own research 
In re Domestic Employees Union of New South 

Wales — NSWAR 1938 p. 686. 

R v. Galvin and Another ex pane Metal Trades 
Employers Association and Others — 77 CLR p. 
432 at pp. 445 and 446. 

The Federated State School Teachers' 
Association of Australia and the State of Victoria 
and Others — 41 CLR p. 569. 

Pitfield and Others and Franki and Others — 123 
CLR p. 448. 

R v. Commonwealth Conciliation and 
Arbitration Commission ex pane the Association 
of Professional Engineers, Australia — 107 CLR p. 

. 208. 
Re Hospitals etc Staffs Award — 55 CAR pp. 548 

and 549. 
Some of these analyses have also been the subject of 

consideration by the Industrial Appeal Court of this 
State in the matter of Robe River Iron Associates and 
the Association of Draughting, Supervisory and 
Technical Employees of Western Australia (No. 7 of 
1987) and which dealt with a number of jurisdictional 
questions and examined a wide range of authorities, 
some of which I have referred to already in these 
Reasons for Decision. 

In the course of his reasons for decision the Presiding 
Judge, Kennedy J. said without qualification after 
reciting the provisions of section 26 of the Act, 

Once again it must follow in my opinion that a 
claim by an employee that he has been unfairly 
dismissed from his employment constitutes an 
industrial matter. 

(68WAIG p. 11 at p. 14.) 
In the result, from all of the material and authorities I 

determine that the contract of employment between the 
applicant and the respondent constituted an industrial 
mattet for the purposes of the Act. 

Pursuant to section 24(2)(b) of the Act leave to appeal 
is granted to the respondent. 

Appearances: Mr G.R. Bartlett on behalf of the 
applicant. 

Mr K.J. Martin of Counsel on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Houssam El Tabboush 

and 
Antoine's Lebanese Coffee Lounge. 

No. 1870 of 1989. 
COMMISSIONER A.R. BEECH. 

25th day of September 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion 

of the hearing as edited by the Commissioner.) 
THE COMMISSIONER: The Commission has before 
it a claim from Mr El Tabboush that, initially, claimed 
he had been unfairly dismissed. That matter formed a 
conference before the Commission and agreement was 
not able to be reached and the matter was listed in Court 
this morning. 

As a result of the discussions this morning Mr El 
Tabboush altered his claim to a claim that he had not 
been paid by the respondent wages which he said were 
due to him due to the nature of his employment with the 
respondent. 
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It needs to be stated that the entitlement of Mr El 
Tabboush to make such a claim arises pursuant to 
section 29 of the Industrial Relations Act and the only 
authority that I have to decide the issue between these 
parties is as a result of the powers that Act gives to 
me. 

Section 29 states that an industrial matter may be 
referred to the Commission in the case of a claim by an 
employee that he has not been allowed by his employer 
a benefit not being a benefit under an award or order to 
which he is entitled under his contract of service. 

Therefore, for Mr El Tabboush to succeed in his claim 
this morning he needs to show, firstly, that he was an 
employee; secondly, that the matter referred is an 
industrial matter; thirdly, that he is entitled to a benefit 
under a contract of service; fourthly, that his employer 
has not allowed Mr El Tabboush that benefit; and 
fifthly, that the benefit was not one due under an award 
or order of this Commission. 

Mr El Tabboush's own claim indicates that he 
believes the Restaurant, Tearoom and Catering 
Workers Award applied to his employment I have 
listened to Mr El Tabboush's case and the evidence of 
Mr Zagloul and as a result I am of the opinion that if Mr 
El Tabboush was employed, his employment was 
governed by that award. 

The scope of the award is that it shall apply: 
... to all workers employed in the callings 

described in Clause 21 of this award in restaurants 
and/or tearooms and/or catering establishments 
and/or by catering contractors as defined in Clause 
6 of the award. 

Clause 6 of the award is too lengthy to read at the 
moment but in the opinion of the Commission, it 
embraces Antoine's Lebanese Coffee Lounge on the 
understanding of the Commission from the evidence 
presented this morning. 

Further, Clause 21 refers to persons such as a chef, a 
waiter, a steward, a counterhand, a kitchenhand, a 
cleaner and a general hand. 

Whilst those classifications are not defined within 
the award I think it is sufficiently clear that the work that 
Mr El Tabboush has described to me this morning as 
being the work he has been engaged upon is work that 
fits within one of the classifications within Clause 21 
and it seems clear to me that the award does apply to Mr 
El Tabboush, if he is correct in his claim. 

Mr El Tabboush does not have any information to 
place before the Commission which would allow me to 
reach a different conclusion and further the proprietor 
of the respondent has confirmed that it is his view that 
the award applies. 

On that basis even if Mr El Tabboush was indeed an 
employee and further that he had been underpaid in the 
manner that he believes that he has been, this 
Commission would not be able to award or to require 
Antoine's Lebanese Coffee Lounge to pay that money to 
Mr El Tabboush. 

Armed with the information from these proceedings 
this morning Mr El Tabboush is entitled, if he still 
believes he has been underpaid, to take his claim before 
an Industrial Magistrate who has the power to enforce 
the award but I do not have the power — whether I wish 
to or not, 1 do not have the power to give Mr El Tabboush 
the relief he seeks. 

On that basis, I propose to issue an Order dismissing 
this claim. Mr El Tabboush or Mr Woodworth, to you 
have any comments that you wish to make? 

MR WOODWORTH: No, sir. 

THE COMMISSIONER; Very well. An Order will issue 
in the form that I have described. 

Order accordingly. 

Appearances: The applicant appeared on his own 
behalf. 

Mr David Woodworth appeared on behalf of 
Antoine's Lebanese Coffee Lounge. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Houssam El Tabboush 

and 
Antoine's Lebanese Coffee Lounge. 

No. 1870 of 1989. 
COMMISSIONER A.R. BEECH. 

25th day of September 1989. 

Order. 
HAVING heard Mr H. El Tabboush on his own behalf 
and Mr D. Woodworth on behalfofthe Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rodney Tugwell 

and 
Minenco Pty Limited. 

No. 916 of 1989. 
COMMISSIONER I.E. GREGOR. 

12th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 22 June 1989 Rodney 
Tugwell (the Applicant) made application for an Order 
pursuant to section 29(b)(ii) of the Industrial Relations 
Act 1979 (the Act) alleging failure to pay contractual 
benefits which he says exist pursuant to a contract 
made between him and Minenco Pty Limited (the 
Respondent) on the 11th day of April 1989. Apparently 
the Applicant was employed as an Electrical Inspector 
and worked on the Channar Project of which the 
Respondent is Project Manager and Engineer. The 
arrangements between the parties were secured by the 
signing of a contract of employment. 

For the purposes of these Reasons it is appropriate 
that I record the relevant parts of that document. It first 
must be said though, that the contract of employment is 
detailed, it consists of 14 major clauses which are 
divided into many other subclauses and on a reading 
provides an exhaustive description of the arrangements 
between the parties. It is not necessary to include all of 
the document but the following portions are relevant to 
what I write hereafter ... 

1. Appointment and Duration. 
1.3 The Employee shall initially be employed 

at Channar site. Western Australia, but 
the employee shall serve the company 
(sic) in such cases as the Company may 
from time to time require. 
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1.4 The Employee's usual hours of work shall 
be 54 hours per week to be worked 
between the hours of 7.00 a.m. and 6.00 
p.m. to be spread as required by the 
Company. 

2. Remuneration. 
2.1 The Company shall provide the 

Employee a total remuneration 
(comprises set out in Schedule 1) at the 
rate of — A $46 980 per annum payable 
monthly prior to the last Friday of each 
calendar month by deposit into a bank 
account nominated in writing by the 
Employee. This amount to be in full 
compensation for all normal hours 
worked and it shall be reviewed at regular 
intervals of not more than 12 months 
duration. 

7. Lump Sum Payments. 
7.1 Apayment of 10 per centum of total salary 

earned in accordance with Clause 2 
hereof, shall be paid to the Employee on 
the expiration of the period of 
employment stated in the contract. If the 
contract extends beyond the 12 month 
period, a payment of 10 per centum of 
salary earned will be paid at the 
expiration of the agreed contract period 
or each 12 months whichever is the less. 
Overtime, leave loading and any other 
moneys that are not set in Schedule 1 and 
which are to be paid to the Employee will 
not attract this lump sum payment. No 
lump sum shall be paid if the Employee 
resigns or is discharged pursuant to 
Clause 8.2 hereof. 

9. Company Rules and Regulations. 
9.1 The Employee shall be bound by all rules 

and regulations promulgated from time 
to time by the Company or any Company 
to which the Employee is seconded. 

14. Governing Law. 
14.1 This agreement shall be governed by and 

construed in accordance with the laws of 
the State of Victoria and the parties 
expressly submit to the jurisdiction of the 
Courts of that State. 

It appears from the Applicant's version of event, that 
a dispute has arisen between the parties because the 
Respondent has failed to pay him for overtime 
calculated other than at his unit rate. It appears that he 
accepts that the working hours of the contract are 
Monday to Saturday 7.00 a.m. to 12.00 p.m., 1.00 p.m. to 
5.00 p.m. which is a nine hour day for six days 
aggregating to 54 hours per week, that from time to time 
he has been asked to work longer than 54 hours and he 
has done so. He admits that there is nothing stipulated 
in his contract of employment concerning the rate 
payment for overtime. He says that the entitlement 
arises because he had raised the issue whether he was to 
be paid at other than unit rates with his Supervisor and 
that by virtue of a memo dated 2 June 1989 which he 
received from the Administration Department of the 
Respondent that he has an entitlement to the payment 
of overtime at penalty rates. He is assisted in this view, 
he says, because it is conceded by the Respondent that it 
did, by mistake, pay overtime at penalty rates up until 
about the end of April 1989. However, the Respondent 
claimed that it hadbeen discovered that, the calculation 
was in error and not in accordance with its overtime 
policy. To clarify the matter for the Applicant the 
Respondent gave him the memorandum of 2 June. 
Attached to it is what appears to be an extract from the 

Company's staff policy and procedure manuals. It is on 
this document that the Applicant bases his claim that 
he is not being paid the correct rate for overtime. In 
particular he draws attention to Clause 6.92 and 6.93. 

As to the claim the Applicant accepts that he can be 
asked to work hours in excess of 54 per week, he has 
done so since the commencement of the project. He also 
concedes that there is nothing in his contract of 
employment which would of itself entitle him to 
payment of overtime at a penalty rate. However, he says 
that by virtue of the letter dated 2 June 1989 and its 
attached papers that he is a person who does not receive 
a project allowance and therefore should be paid for 
overtime at the rates prescribed in Clause 6.92 of the 
criteria for payment of overtime. 

The response from Mr Lucev, who appeared on 
behalf of the Applicant is erected on two legs. The first is 
that Clause 14.—Governing Law of the employment 
agreement, which appears above, makes it a provision 
of the contract that any dispute should be submitted to 
the jurisdiction of the Courts of Victoria, therefore the 
Commission should not exercise jurisdiction in the 
matter because that would be contrary to the express 
terms of the contract. For the Commission to exercise its 
jurisdiction may in fact deny the Respondent a 
contractual benefit arising from the contract. In support 
Mr Lucev cites a decision of the Full Court of the 
Supreme Court of Victoria in G.W.J. Blackman and Co 
SA v. Oliver Davy Glass Co Pty Ltd and Noel Searl Pry 
Ltd (66 VR 570). In that case an action had been 
commenced by an owner of a building in Victoria 
claiming damages against a contgract because of the 
supply of allegedly defective glass. Joinder to the 
application was made of a subcontractor as a third 
party. This party then joined the fourth party, who in 
turn claimed indemnity from the fifth party who had 
sold them the glass. The fifth party then sought a stay of 
proceedings against it on the ground that it was a term of 
the contract between it and the fourth party that all 
disputes "must be submitted to the Courts of 
Charleroi". It had been held by the Full Court that in the 
circumstances no sufficient reason had been shown by 
the fourth party why it should not be required to keep to 
its contract by submitting the dispute to the Courts of 
Charleroi. Further support is sought from a decision of 
the English Court of Appeal in Mackender and Others 
v. Feldia A.G. and Others (1967 2 QBR 590) where the 
Court was required to rule whether leave should be 
granted to serve a writ out of jurisdiciton. In that case it 
was held that the prima facie rule of English conflict of 
laws is that the proper law of contract is that system of 
law which the parties had agreed to which the 
agreement gives rise. I will return to the question of 
jurisdiction after I have shortly summarised the second 
leg of the Respondent's argument which, as I 
understand it, is that the Respondent asserts that there 
is no express or implied contractual entitlement to 
overtime at penalty rates and it follows therefrom that 
there is no denied contractual benefit under section 
29(b)(ii) of the Act. 

The Respondent further says that it is clear from the 
contract that there is an obligation to work overtime and 
that even if that obligation is not express, there is 
certainly mention of it in Clause 7.1 of the contract, so if 
the document read as a whole there is clearly implied 
term upon the dicta in BP Refinery Pty Ltd v. Hastings 
Shire Council (1978) 52 ALIR 20. Further, reference is 
made in Clause 2.1 to the normal hours of employment 
as opposed to the phrase 'usual hours' in Clause 1.4. 
Clause 9.1 refers to Company rules and regulations 
applying to the terms of the contract. Those rules, by 
way of a Staff Policies and Procedures Manual, were 
available to the Applicant before he took the job as they 
have been available to him since. If that is not enough. 
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then there is also implied in every contract of 
employment a requirement to work reasonable 
overtime and for this proposition Mr Lucev relies on the 
decision of Kelly C. in Australian Workers' Union v. 
Australian Iron and Steel Pty Ltd 1970 (50 WA1G 85). 
On the basisofallthisitis not necessary to give business 
efficacy to the contract, to imply that overtime is 
payable at penalty rates. 

Before commencing my analysis there is one 
additional item which I need to record. The Applicant 
asserts that the style of contract entered into by him and 
which as he evidenced before the Commission in 
ExhibitTl, creates a salary package per annum which is 
aggregated from a base salary, plus a site allowance, 
plus an area allowance. Reference was then made to the 
criteria for payment of overtime which was attached to 
the letterof2 June 1989 and which specifies the overtime 
penalties for staff who are not paid a project allowance. 
The Applicant says he, by the terms of the contract 
entered into by him in April 1989, is entitled to the 
payment of an area allowance and this is an allowance 
which is different to a project allowance. He asserts this 
even though his salary advices (Exhibit T1) show that a 
project allowance of the same amount as the area 
allowance shown in Schedule 1 to the letter of 2 June 
1989 has been paid to him. I understand it is 
fundamental to the Applicant's claim that the two 
allowances are different. 

I give my attention first to the question of jurisdiction 
or to be more precise the Respondent's suggestion that I 
should set aside the jurisdiction which is conferred 
upon the Commission by section 29(b)(ii) of the Act. I 
refer first to the decision of the Full Court of the 
Supreme Court of Victoria in G.W. Blackman and Co 
SA v. Oliver Davy Glass Company Pty Ltd and Noel 
Searl Pty Ltd (supra). At page 579 of the decision and 
580 the Court discusses the facts which were then before 
it. Those facts need not be recited but what I draw from 
them is that there were real and cogent reasons why the 
fifth party to the action should not readily be deprived 
of the full assistance from the evidence in its local courts 
in proceedings. This had to do with the location of the 
courts being in the centre of the glass industry and the 
availability of experts. Further that there was another 
party involved which would be not bound to any 
decision against it in Victoria and for that reason the 
fifth party might be further prejudiced. 

In the decision of the Court of Appeal in Mackender 
and Others v. Feldia A.G. and Others (supra) the nub of 
what needs to be considered in such matters is, in my 
respectful view, to be found in the writing of Lord 
Denning MR at page 578 where he says:— 

But although there is jurisdiction to grant leave it 
is a matter of discretion as to whether it should be 
granted. 

The relevant and particular facts of the matter then in 
dispute are subject to analysis in the writing of the 
learned Judges and it is a result of those facts that the 
Court decided not to interfere with the exercise of 
jurisdiction in a foreign court. 

What I draw from these decisions is that if a party 
enters into an agreement to have matters determined in 
a particular jurisdiction and if that is later questioned, 
the courts will look to the reasons why the arrangement 
was made. If the arrangement was fundamental to the 
establishment of the contract in the first place, as it was 
in both cases cited then that is a matter to be given 
substantial weight. In the instant case there is no such 
issue. In my view the Applicant did not clearly 
understand the implication of the clause and it, 
certainly on the evidence before me, was not an issue 
which was of great moment or even subject to 
discussion even when the contract was made. It seems 
as though it is astandard provision of the Respondent's 

contracts of employment. The Respondent then 
suggests that ifit cannot have the issue decided before a 
court in the State of Victoria, it may be denied some 
contractual benefit. A benefit to the Respondent that I 
can see in an employment contract such as this and 
particularly if it has been signed in Western Australia, 
performed in Western Australia is that it would be 
difficult for the Applicant to take enforcement 
proceedings on the grounds of costs. If that be the 
Respondent's position then I think it would be contrary 
to public policy if I were to deny the Applicant the right 
which exists for him under the Statute, to do so could 
well leave him with no reasonable avenue for remedy. 
For these reasons I decline to discontinue to hear the 
matter on the grounds that Clause 14 of the contract 
provides for an alternative mechanism to hear and 
determine the matter. 

I turn now to the question of the existence or not of the 
benefit the Applicant claims. Previously in this decision 
1 have set out the relevant clauses of the contract. It is 
clear that the contract creates an obligation to perform 
work and that the usual hours shall be 54 hours per 
week. It is also clear that the intent of the contract is that 
more hours of work can be performed in each week at 
the request of the employer. That overtime is 
contemplated is clear from Clause 7.—Lump Sum 
Payment as it is from the wording of Clause 1.4 where it 
describes the usual hours of work. That the Applicant 
accepted that this was the position is clear from his 
wages slips which show that over a period of time he 
received overtime pay ments. There can be no doubt that 
overtime is a part of the contract of employment. It is 
also clear from the information supplied, that the 
Respondent did for a period of time, and it is admitted, 
pay for overtime at penalty rates. As far as I can 
ascertain there is no provision in the contract, which 
would indicate that overtime is to be paid at penalty 
rates. This gives weight to the Respondent's evidence 
that the payments were in error. That error not being 
subsumed by the Applicant's argument that the criteria 
for payment document attached the letter of 2 June 1989 
specifies overtime penalties for those contract staff who 
are not paid a project allowance. It is clear to me that the 
terms 'project allowance' and 'site allowance' are 
synonymous for the purposes of the contract. The 
evidence of Mr W.C. Douglas and Mr J.C. Oxley 
supports that proposition and in any event in applying 
the Commission's own understanding and knowledge 
of the use of the terms in the industry it is clear to me that 
they are synonymous. 

Therefore the claim by the Applicant that the letter of 
2 June 1989 and its attachment, in some way alters his 
original entitlement is incorrect. 

In summary I find that the Commission has 
jurisdiction to hear and determine the matter and the 
jurisdiction should be exercised. However, I find that 
the Applicant has not established that there is a benefit 
under the contract of the nature claimed by him in his 
application and it will be dismissed. 

Appearances: The Applicant appeared on his own 
behalf. 

Mr A. Lucev appeared for the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rodney Tugwell 

and 
Minenco Pty Limited. 

No. 916 of 1989. 
COMMISSIONER J.F. GREGOR. 

Order. 
HAVING heard the Applicant on his own behalf and 
Mr A Lucev on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders— 

That the application be dismissed. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

CONCILIATION ORDERS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Keywest Construction Group Pty Limited 
and 

The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch. 

No. C785 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

11th day of September 1989. 

Order. 
WHEREAS pursuant to section 44 of the Act an 
industrial dispute was referred to the Commission; and 
whereas on the 5th and 11th days of September 1989 
conferences were held by the Commission pursuant to 
section 44 of the Act; and whereas the Commission has 
satisfied itself that industrial action has occurred and is 
continuing in support of the union's claim that the two 
dismissed employees, Mr Jim Fox and Mr Wayne 
Lucas, be reinstated in their employment with the 
Applicant; and whereas in the opinion of the 
Commission, it is now necessary to prevent the further 
deterioration of industrial relations between the 
parties; the Commission hereby orders— 

(1) That Mr Jim Fox and Mr Wayne Lucas be re- 
instated by the Keywest Construction Group Pty 
Limited in their employment. 

(2) That the applicant notify the respondent 
union 48 hours prior to terminating any employees 
and consult with them as to the employees to be 
terminated. 

(3) That persons who are members of, or are 
eligible to be members of. The Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch employed on the Queensgate 
Development project in Fremantle shall cease 
industrial action and not take any further 
industrial action in support of their claim 
described herein. 

3119 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Electrical Power Transmission. 
No. C603 of 1989. 

METAL TRADES (GENERAL) 
AWARD No. 13 of 1965 

COMMISSIONER R.N. GEORGE. 
19th day of September 1989. 

Order. 
WHEREAS a conference was held in Perth on the 14th 
day of September 1989 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas the parties 
sought the guidance of the Commission in relation to 
the entitlements of employees of the Respondent 
employer, being members of or eligible to be members 
of the Applicant Union, to be paid a coded welding 
allowance while working on the construction of the on- 
shore facilities at Thevenard Island for the Saladin Oil 
Field on terms which reflect the provisions of Order 
C1199 of 1988 which applies to employees of the same 
classification category doing similar work on that site; 
and whereas the Commission was informed that the 
features of the work concerned and the conditions 
under which it is performed on the site cannot be 
distinguished from the features of work and conditions 
taken into account by Order C1198 of 1988; now 
therefore, I, the undersigned, being satisfied that the 
agreement conforms with the Principles enunciated by 
the Commission in Court Session in the State Wage 
Case September 1989, and pursuant to the powers 
conferred under the said Act, do hereby order— 

That, notwithstanding the provisions of the 
Metal Trades General Award No. 13 of 1965 (Partll 
— Construction) and the Interim OrderNo. C1014 
of 1988. 

(1) Special Class Welders employed by the 
respondent on the construction of on-shore 
facilities forthe Saladin Oil Field shall be paid 
the following allowances for all purposes in 
addition to the wage to which they are other- 
wise entitled under their contract of service. 

(a) $23.30 per week if engaged on pipe 
welding to ANSI B-31-3 standard 
(other than welding on stainless steel 
or aluminium alloy pipe welding to 
ANSI B-31-3 standard or nine per 
cent nickel steel welding). 

(b) $17.50 per week if engaged on 
welding of tanks to API 650 
standard. 

(2) The rates prescribed in Clause (1) above 
shall be varied in accordance with the State 
Wage Decisions of the Western Australian 
Industrial Relations Commission. 

(3) This allowance shall apply for the 
duration of the work on the construction of the 
on-shore facilities of the Saladin Oil Field. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

[L.S.] 
(Sgd.) G.G. HALLIWELL. 

Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hamersley Iron Pty Ltd 

and 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers. 
No. C825 of 1989. 

COMMISSIONER S.A. KENNEDY. 
21st day of September 1989. 

Order. 
WHEREAS the issue between the parties has been the 
subject of extensive discussions between them and 
before the Commission; and whereas the parties have 
been unable to resolve the issue between them; and 
whereas the parties have consented to the issuance of an 
interim order and to its terms; and whereas the 
Commission, having formed the opinion that such 
order should issue to prevent the deterioration^ of 
industrial relations in respect of the matter in question 
until conciliation or arbitration has resolved the matter; 
now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and 
specifically section 44(6)(ba)(i) of that Act, do hereby 
order— 

(1) That pending either agreement between 
Hamersley Iron Pty Ltd and The Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers or arbitration by the 
Commission of the issue between the parties, the 
following is to apply; 

(a) Employees who have regularly worked 
the staggered start and finish times in the 
plant area of the Paraburdoo operations 
are to continue to so attend for work. 

(b) In the early start period the two 
employees working during that period 
shall work either at the plant or at the 
train load out. 

(c) The usual practice in the event of one of 
the employees as per (b) hereof not being 
able to attend as rostered is to apply. 

(2) That the terms of this order are to have effect 
from 7.30 a.m. on the 23rd day of September 
1989. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Curtin University of Technology 

and 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union 
of Workers and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No.C1249of 1988. 
COMMISSIONER J.F. GREGOR. 

4th day of September 1989. 

Order. 
WHEREAS having satisfied itself that the application 
should be dismissed or discontinued, the Commission, 
pursuant to the powers conferred on it under section 
27(1) of the Industrial Relations Act 1979, and all other 
powers thereunder, hereby orders: 

That the application be discontinued. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

CONFERENCES - MATTERS 

REFERRED 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Pacific Industrial Co. and Others 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. CR644of 1989. 
COMMISSIONER R.N. GEORGE. 

18th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter concerns the 
ratification of a site allowance of $1.70 for each hour 
worked and other conditions to apply to employees of 
the applicant employers, who are members of, or 
eligible to be members of, the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia; 
the Building Trades Association of Unions of Western 
Australia (Association of Workers); The Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch and the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, whilst they are engaged on what is 
known as the Cooljarloo Mineral Sands project at 
Muchea. 

The parties are agreed that the disabilities associated 
with the project are in excess of those provided for 
under the awards and that an allowance of $1.70 for 
each hour worked, to be paid in lieu of special rates and 
provisions, as specified, should be made. 

In order to discharge the onus of establishing that the 
Electrical Contracting Industry Award No. R22 of 1978 
and the Metal Trades (General) Award No.l3ofl965do 
not adequately compensate for the disabilities 
experienced on projects of the type subject to these 
proceedings, the parties made reference to the 
transcript and reasons for decision in Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth and the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia v. G. & S. 
Electrical Enterprises Pty Limited and E.P.L. Kone Pty 
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Limited, Matter No. CR1334 of 1988 (69 WA1G 1189) 
and asked that they be accepted into the record of these 
proceedings. 

For the reasons set out in the decision in Matter No. 
CR1334 of 1988 and having heard the parties in relation 
to the instant application, I accept that the claim now 
before the Commission can be dealt with in accordance 
with the State Wage Principles enunciated by the 
Commission in Court Session in the State Wage 
Decision of September 1988 (68 WAIG 2412) and that it 
is also consistent with the principles set out by the Full 
Bench of the Commission in the Alcoa case (68 WAIG 
1690). I also accept, on the submission of Ms Boots, that 
the Principles have been complied with through the 
application of the relevant provisions of the Building 
Trades Awards. 

I further find in this case that there are no 
fundamental differences in the bases upon which wages 
and allowances are structured for the various categories 
of employees on site, or differences in their role on the 
project, which would require that they be distinguished 
for the purposes of this decision. 

The location of the site under consideration is some 
65 km by road north-north-east of Perth at Muchea. 
The project involves the construction of a dry 
separation plant, a synthetic rutile drying plant, steel 
tanks, slime storage dams, settling ponds, storm water 
retention ponds, concentrate and coal hoppers, 
administration buildings, laboratory, warehouse, work- 
shop and ancillary structures. The plant structures are 
metal-clad steel frames. Some 5 000 cubic metres of 
concrete will be used in the construction of footings, 
hoppers, floor areas, etc. 

The project also involves the construction of internal 
road and rail facilities and covers some 32 hectares of a 
total site of approximately 340 hectares. The value of the 
project is estimated to be in the vicinity of $110 million 
with some $28 million of that amount being related to 
on site construction. 

It was said during the inspections that at the peak of 
construction, the work will involve some 130 employees 
on site. The average manpower requirements are es- 
timated to be between 90 and 100 employees, com- 
prising metal, electrical and building tradesmen. The 
job commenced in January 1989 and is scheduled for 
completion in October 1990. 

The nature of the work is such that the numbers from 
the various trade groupings on site will vary according 
to work programmes. It would not, therefore, be pos- 
sible to distinguish the employees for the purposes of 
assessing site allowances on the basis of their presence 
on site during the various phases of construction. 

From the submissions of the parties, from my 
observations in the course of inspections and on the 
information provided by employees spoken to on site, 
the disabilities noted included the following: 

1. Wet underfoot. A cut and fill operation was 
undertaken on site to raise the ground level in 
wet areas. It was noted in the area of excava- 
tion for the coal dump hoppers that the water 
table was approximately four feet from the 
surface. This has obvious effect in those areas 
of the site where trenching and excavation is 
required. 

2. The exposed nature of the site. The site is 
exposed with little vegetation to act as a wind- 
break. In the early stages particularly, work 
was carried out without roof or side cover on 
buildings for protection from the elements. 

3. Remoteness of the site from town facilities. 
4. The distance of site amenities from the work- 

place. 
5. Manhandling of materials. 

6. Wind-blown dust and sand. The site has been 
stripped of most vegetation, exposing the loose 
sand typical of the location. Road and lay- 
down areas were noted to have been surfaced 
with gravel which is muddy in wet weather and 
dusty in dry weather. 

7. Congestion and confined spaces. Although 
the site is large in area, the concentration of 
work and heavy machinery at and around the 
structures associated with the plant construc- 
tion and the overlap of trades creates con- 
gestion. It was also said during inspections 
that the extensive mechanical fitting work in- 
volves working in confined spaces. 

8. Distance from Perth. The site is remote from 
any town amenities and requires considerable 
travel each day. The usual hours of work are 
said to be between 7.00 a.m. and 5.00 p.m. and 
the time taken to travel to the job, some 65 km 
from Perth, was referred to by the employees 
spoken to as a disability not normally 
experienced on other construction jobs. Most, 
if not all, of the employees travel from the 
Perth metropolitan area. The majority are said 
by the union to live south of the river. This 
disability is addressed in this agreement, 
insofar as expenses are concerned by the 
provision of an additional travel allowance. 

I am satisfied from the inspections held on the 
material presented by the parties th at a site allowance of 
$1.70 for each hour worked is justified to compensate 
for all the special features and disabilities in connection 
with the site in lieu of and in substitution for all or any of 
the special rates and provisions contained in the 
Building Trades (Construction) Award, Clause 9. — 
Special Rates and Provisions, subclauses (l)(d), (l)(g), 
(l)(h), (l)(k) and (l)(bb); the Earthmoving and 
Construction Award, Clause 24; the Electrical 
Contracting Industry Award, Clause 18, with the excep- 
tion of subclauses (1), (4), (9) and (17) to (23) inclusive; 
the Engine Drivers (Building and Steel Construction 
Award), Clause 24; the Metal Trades (General) Award, 
Clause 18 with the exception of subclauses (1), (4) and 
(10) to (24) inclusive. 

Other matters agreed between the parties and not 
ratified include grievance procedures, the provision of 
safety footwear, an allowance of six cents per hour for 
each hour worked for the maintenance of safety foot- 
wear, except for employees engaged under the 
provisions of the Electrical Contracting Industiy 
Award No. R22 of 1978 who receive payment in 
accordance with Clause 6. — Safety Footwear, of that 
Award, work clothing and an additional allowance to 
compensate for the unusual travel requirements 
associated with the job. 

The allowance to be paid for travel is calculated on 
the basis of two radial bands. For travel of 47 km or less 
the allowance will be $4.80 per day. For travel in excess 
of 47 km the allowance will be $16.30 per day. 

It is noted that the parties are agreed that any 
employee who misrepresents his or her travel commit- 
ments in orderto receive money to which he or she is not 
entitled will be regarded as being guilty of wilful mis- 
conduct and dealt with accordingly. I also note that 
leave has been reserved to re-open the question of travel 
allowance should any problems be incurred as a result 
of the application of that provision, although this will 
not form part of the order. 

These provisions are to apply from the time that 
employees are engaged on the site and for the life of the 
project. 

Appearances: Mr P. Cooke on behalf of the 
Applicants. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.I.G. 3122 

Mr K. Street on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia; 
and the Electrical Trades Union ofWorkers of Australia 
(Western Australian Branch), Perth. 

Ms J. Boots on behalf of the Building Trades 
Association of Unions of Western Australia 
(Association of Workers); and The Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Pacific Industrial Co. and Others 

and 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia and Others. 
No. CR644of 1989. 

COMMISSIONER R.N. GEORGE. 
18th day of August 1989. 

Order. 
HAVING heard Mr P. Cooke on behalf of the 
Applicants and Mr K. Street on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth and Ms J. Boots on behalf of the Building Trades 
Association of Unions of Western Australia 
(Association of Workers) and The Construction, 
Mining and Energy Workers Union of Australia, 
Western Australian Branch, and by consent, the 
Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State 
Wage Case decision — September 1988 and pursuant to 
the powers conferred on it under the Industrial 
Relations act 1979 hereby issues the following 
agreement to be known as the Building, Metal and 
Electrical Trades (Cooljarloo Project -- Muchea Site) 
Construction Order, 1989. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

This Order shall be known as the Building, Metal and 
Electrical Trades (Cooljarloo Project — Muchea Site) 
Construction Order, 1989. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Term and Operation. 
4. General Conditions of Employment. 
5. Boots and Boot Allowance. 
6. Clothing. 
7. Additional Travel Allowance. 
8. Site Allowance. 
9. Grievance Procedures. 

Schedule A — Employers Bound 
Schedule B — Respondent Unions 

3.—Term and Operation. 
This Order shall apply to the Respondents listed in 

Schedule A hereto, and to their employees whose 
employment is governed by any of the following 
Awards; 

— Building Trades (Construction) Award No. 
R14of 1978; 

— Earthmoving and Construction Award No. 10 
of 1963; 

— Electrical Contracting Industry Award No. 
R22 of 1978; 

— Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973; 

— Metal Trades (General) Award Part II No. 13 
of 1965 

and who are employed on the Cooljarloo Mineral 
Sands Project site at Muchea and shall remain in force 
for the duration of construction work at that site. 

4.—General Conditions of Employment. 
Except as provided in this Order, the terms and 

conditions of each employee shall be as prescribed in 
the award governing his employment provided, 
however, that where the provisions of such award are 
inconsistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

5.—Boots and Boot Allowance. 
(1) Each employee on commencing employment on 

site shall be provided with one pair of safety boots free 
of charge. 

(2) Except for employees engaged under the 
provisions of the Electrical Contracting Industry 
Award, No. R22 of 1978 who receive payment in accord- 
ance with Clause 6. — Safety Footwear of that award, 
employees covered by this Order shall be paid six cents 
per hour for each hour worked for the maintenance of 
safety footwear. 

(3) It is a condition of employment that workers wear 
and maintain in good condition their safety footwear. 

6.—Clothing. 
Any employee who has completed two weeks' 

employment on site prior to 1 May and continues to 
work on site after 1 May and before 30 October, or any 
employee who completes two weeks' employment 
between 1 May and 30 October, shall be supplied with 
one Tasmanian bluey jacket by his employer. 

7.—Additional Travel Allowance. 
(1) In addition to the daily fares and travel allowance 

payable pursuant to the awards listed in Clause 3 
hereof, each employee in receipt of a daily fares and 
travel allowance shall be paid an additional amount of 
travel allowance per day as set out in subclause (2) 
hereof for each day the employee is engaged on 
construction work on this project. 

(2) Each employee who is not provided with 
transport by his employer to travel to and from the job 
shall be entitled to the following additional travel 
allowance; 

(a) Employees residing up to 47 km radial 
distance from the Cooljarloo Project — 
Muchea site shall be paid an additional 
amount of $4.80 per day. 

(b) Employees other than provided for in 
paragraph (a) hereof and who travel from a 
point over 47 km radial distance from the job 
site shall be paid an additional amount of 
$16.30 per day. 
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(c) (i) An employee shall not be entitled to the 
allowance prescribed in paragraph (b) 
hereof unless and until he submits a 
written statement to his employer 
setting out his place of residence, 

(ii) An employee who wilfully sets out an 
incorrect written statement shall be 
deemed guilty of wilful misconduct. 

8.—Site Allowance. 
A site allowance of $1.70 per hour, for each hour' 

worked, shall be paid from the commencement of work 
on site in lieu of the following award provisions: 

(1) Building Trades (Construction) Award — 
Clause 9. — Special Rates and Provisions, 
subclauses (l)(d), (l)(g). (l)(h), (l)(k) and (l)(bb). 

(2) Earthmoving and Construction Award — 
Clause 24. 

(3) Electrical Contracting Industry Award — 
Clause 18 with the exception of subclauses (1), (4), 
(9), (17) to (23) inclusive. 

(4) Engine Drivers' (Building and Steel 
Construction) Award — Clause 24. 

(5) Metal Trades (General) Award — Clause 18 
with the exception of subclauses (1), (4) and (10) to 
(24) inclusive. 

9.—Grievance Procedures. 
(1) The following grievance procedure shall be 

followed by employees employed on the site under the 
terms of the Metal Trades (General) Award No. 13 of 
1965. 

To facilitate the remedying of any grievance or 
the settlement of any dispute on construction work 
the following procedure shall apply, namely— 

(a) The job steward on the site may discuss 
with the foreman any grievance affecting 
the employees the job steward represents 
and, if the matter is not satisfactorily 
resolved, the job steward may discuss the 
matter with the industrial officer or other 
officer nominated by the employer to deal 
with such matters on the site. 

(b) If the matter is to be resolved by the 
foregoing discussions the job steward 
shall notify the secretary of the union and 
shall thenceforth leave the conduct of 
negotiations in the hands of the union. 

(c) Where a matter has been referred to the 
union by the job steward the union shall 
promptly take all steps necessary under 
its rules and under the Industrial 
Relations Act 1979 for the resolution of 
the matter. 

(d) In order to allow for the peaceful 
resolution of grievances the parties shall 
be committed to avoid stoppages of work, 
lockouts or any other bans or limitations 
on the performance of work while the 
procedures of negotiation and 
conciliation are being followed. 

(e) The employer shall ensure that all 
practices applied during the operation of 
the procedure are in accordance with safe 
working practices and consistent with 
established custom and practices at the 
workplace. 

(f) A job steward shall not leave the place of 
work to investigate any matter with the 
employer's representative unless on 
each occasion the job steward first 
obtains permission to do so from the 
foreman or supervisor or unless, in the 

absence of both foreman and supervisor 
the job steward first notifies the leading 
hand. 

(g) A job steward shall not, during working 
hours, call or hold any meeting of the 
employees concerned with any grievance 
procedure set out in Clause 46. — 
Settlement of Disputes of that award. 

(2) Employees engaged under the terms of the 
Electrical Contracting Industry Award No. R22 of 1978 
shall follow the grievance procedure set out in Clause 
27. — Grievance Procedure and Special Allowance of 
that award. 

Schedule A. 
Employers Bound. 

Pacific Industrial Co. 
Sabemo (WA) Pty Ltd. 
Conclad Pty Ltd. 
Elcos Pty Ltd. 

Schedule B. 
Respondent Unions. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

Building Trades Association of Unions of Western 
Australia (Association of Workers). 

The Construction, Mining and Energy Workers 
Union of Australia, Western Australian Branch. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, 

West Australian Branch 
and 

Western Australian Government Railways 
Commission. 

No. CR701 of 1989 
No. CR702 of 1989. 

COMMISSIONER S.A. KENNEDY. 
21st day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: These applications were filed 
pursuant to section 44 of the Industrial Relations Act 
1979. A conference was held before the Commission as 
constituted. The issues were not settled and the matters 
were referred for hearing and determination. 

The schedule of the Memorandum of Matters in 
Dispute in Application No. CR701 of 1989 is in the 
following terms— 

The Australian Railways Union of Workers West 
Australian Branch (the union) and the Western 
Australian Government Railways Commission 
(Westrail) are in dispute over the termination of the 
employment of Mr Colin Corby. 

The union claims that Mr Corby commenced 
employment with Westrail on 28 March 1989 and 
that he was unfairly dismissed on 13 July 1989. 

Westrail claims that the Western Australian 
Industrial Relations Commission does not have 
the power to deal with the matter and in any event 
denies that the employee was unfairly dismissed. 
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The schedule of the Memorandum of Matters in 
Dispute in Application No. CR702 of 1989 concerns a 
claim by the union that Mr Ian Henry Garlett, who 
commenced employment with Westrail on 28 March 
1989, was unfairly dismissed by Westrail on 21 July 
1989. Westrail opposes the claim in identical terms to 
those in No. CR701 of 1989. 

It is agreed that there were contracts of employment 
between Corby and Westrail and Garlett and Westrail. 
It is agreed that each contract contained a term limiting 
it to the completion of certain work. It appears that the 
estimated date of such completion was made known to 
each employee prior to the acceptance of the respective 
contracts. It appears that each of the employees was 
given notice of the impending end of the contracts, 
which termination in each case occurred after the 
originally estimated time. It is agreed that there was no 
question of discipline or misconduct involved in either 
termination. 

The first question to be determined is whether there is 
power under the Industrial Relations Act 1979 to deal 
with the claims. Westrail claims that there is not. 

Westrail acknowledges that the termination of the 
contracts of employment are industrial matters for the 
purposes of the Industrial Relations Act 1979 but 
submits that Commission is precluded from exercising 
any power by the provisions of section 23(3)(d) of the 
Act. 

Section 23(3)(d) is as follows— 
(3) The Commission in the exercise of the 

jurisdiction conferred on it by this Part shall 
not— 

(d) regulate the suspension from duty in, 
discipline in, dismissal from, termination 
of, or reinstatement in, employment of 
any employee or class of employees if 
there is provision, however expressed, by 
or under any other Act for or in rel ation to 
a matter of that kind and there is 
provision, however, expressed, by or 
under that other Act for an appeal in a 
matter of that kind; 

The exclusion, according to Westrail, results from the 
provisions of the Government Railways Act 1904 and 
specifically section 77 of Part VII — Miscellaneous 
Provisions of that Act. 

77. Any person who. being permanently 
employed on a Government railway, is, under 
section 73 of this Act,— 

(1) fined; or 
(2) reduced to a lower class or grade; or 
(3) dismissed; or 
(4) suspended from employment in such 

circumstances as to involve loss of pay; 
or 

(5) transferred by way of punishment 
involving loss of transfer expenses, 

may, in the prescribed manner, appeal to an 
Appeal Board constituted as hereinafter provided, 
except where the person is the occupant of an office 
prescribed under section 73 of this Act as one in 
respect of which the exercise of any of the powers 
referred to in that section is subject to the Minister, 
in which case the person shall not have a right of 
appeal to an Appeal Board so constituted, but the 
person may in manner prescribed by the regula- 
tions appeal to the Stipendiary Magistrate. 

No person shall be deemed "permanently 
employed" within the meaning of this section 
unless he has been continuously employed for 
three months. 

The union argues that because there is no question of 
misconduct involved the employees do not have a right 
of appeal pursuant to section 77 of the Government 
Railways Act 1904, and therefore that Act cannot 
dispose of the jurisdiction of the Commission as 
conferred by the Industrial Relations Act. 

The parties agree that the jurisdiction of the Appeal 
Board as constituted by the Government Railways Act 
1904 in relation to section 77 of that Act, so far as 
dismissals are concerned, is limited to dismissals 
grounded in misconduct. In this respect the 
Commission was referred to decisions of the Supreme 
Court of Western Australia. In its judgment in Pomykal 
v. Railways Appeal Board (1952) 54 WAR 9, the 
reasoning in Wall v. Commissioner of Railways (1905) 
WAIR 206 was followed by the Supreme Court in 
holding that the Board's jurisdiction to hear appeals to 
it by persons dismissed from employment in the 
Government railways was limited to cases where the 
persons had been dismissed "by way of punishment for 
misconduct". This conclusion was confirmed in the 
decision of the Supreme Court in R. v. Railways Appeal 
Board; ex pane Haran, (1969) WAR 13, when it was held 
that while the word "dismiss" in section 73(1) of the 
Government Railways Act 1904-65 referred both to 
termination of employment when no longer required 
and to dismissal for misconduct, the right of appeal 
conferred by section 77 of that Act extended only to the 
latter. 

The Industrial Relations Act 1979 was enacted after 
the Government Railways Act 1904, which to all intents 
and purposes of this matter is unchanged since those 
decisions of the Supreme Court. Section 23(1) of the 
Industrial Relations Act 1979 was amended shortly 
after its enactment to expressly narrow the jurisdiction 
of the Commission to exclude disciplinary matters 
where employers already had statutory provision for 
appeal to a specially constituted tribunal. Thus the 
Commission clearly does not have jurisdiction to deal 
with matters which fall within the province of the 
Railways Appeal Board pursuant to the Government 
Railways Act 1904. 

It was noted by the parties that to date any question of 
jurisdiction of the Commission in a matter of this kind 
involving the dismissal of a Government railway 
employee has not been raised though the attention of 
the Commission was drawn to a number of decisions as 
to jurisdiction when consideration was given to section 
23(3)(d) in the light of other statutes such as the Police 
Act and the Fire Brigades Act 1942. However, the 
question for the Commission is whether there is 
jurisdiction to deal with the specific claims in the light 
of the Government Railways Act 1904. 

I have concluded that so far as the two applications 
before the Commission there is indeed jurisdiction for 
the following reasons. 

Section 23(1) of the Industrial Relations Act 1979 
is as follows— 

23. (1) Subject to this Act, the Commission 
has cognizance of and authority to enquire 
into and deal with any industrial matter except 
any matter provided for in paragrph (a): 

The exclusionary paragraph (a) is not 
relevant to these matters. 

Section 7(b) of the Act relevantly states— 
"industrial matter",... means, subject to sub- 
section (2), any matter affecting or relating to 
the work, privileges, rights, or duties of 
employers or employees in any industry or of 
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any employee therein and, without limiting 
the generality of that meaning, includes any 
matter relating to— 

(a) ... 
(b) ... 
(c) the employment of children or young 

persons, or of any person or class of 
persons, in any industry, or the 
dismissal of or refusal to employee 
any person or class of persons 
therein; 

(d) ... 
(e) ... 
(f) ... 
(g) ••• 
(h) ... 
(i) ••• 

A dismissal is clearly an industrial matter and 
capable of being a cause of industrial disputation. The 
principal objects of the Industrial Relations Act 1979 
are set down in section 6. They are— 

The principal objects of this Act are— 
(a) to promote goodwill in industry; 
(b) to encourage, and provide means for, 

conciliation with a view to amicable 
agreement, thereby preventing and 
settling industrial disputes; 

(c) to provide means for preventing and 
settling industrial disputes not resolved 
by amicable agreement, including 
threatened, impending and probable 
industrial disputes, with the maximum of 
expedition and the minimum of legal 
form and technicality; 

(d) to provide for the observance and en- 
forcement of agreements and awards 
made for the prevention or settlement of 
industrial disputes; 

(e) to encourage the formation of 
representative organisations of 
employers and employees and their 
registration under this Act and to 
discourage, so far as practicable, over- 
lapping of eligibility for membership of 
such organisations; 

(f) to encourage the democratic control of 
organisations so registered and the full 
participation by members of such an 
organisation in the affairs of the 
organisation; and 

(g) to encourage persons, organisations and 
authorities involved in, or performing 
functions with respect to, the conduct of 
industrial relations under the laws of the 
State to communicate, consult and co- 
operate with persons, organisations and 
authorities involved in, or performing 
functions with respect to, the conduct or 
regulation of industrial relations under 
the laws of the Commonwealth. 

The Act provides a means for resolving industrial 
disputes. In the absence of a clear statutory preclusion, 
the jurisdiction of the Act over industrial matter should 
not be read down (see the reasons of the Full Bench in 
its decision in Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch and Mt Newman Mining Co Pty Ltd, 69 WAIG 
1036). There is no jurisdiction conferred on the 
Railways Appeal Board over the dismissal of 
Government railways employees for grounds other 
than misconduct. Corby and Garlett were not 

dismissed for misconduct and therefore do not have a 
right of appeal to the Railways Appeal Board. That 
being so it is not open to invoke the provisions of (3)(d) 
of section 23 of the Industrial Relations Act 1979 to 
preclude the Commission. The Commission has the 
jurisdiction to deal with the claims that these dismissals 
were unfair. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch), Perth 
and 

O'Donnell Griffin Pty Ltd and Another. 
No. CR1432 of 1988. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD No. R22 of 1978. 

COMMISSIONER R.N. GEORGE. 
12th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: By this application the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth (the Applicant 
union) seeks to vary the way in which employees of 
O'Donnell Griffin Pty Ltd and Ralph M. Lee (WA) Pty 
Ltd (the Respondent employers), being members of, or 
eligible to be members of the Applicant union, are 
required to work the ordinary hours prescribed under 
the Electrical Contracting Industry Award No. R22 of 
1978 while engaged on construction and modification 
work at the Alcoa Alumina Refinery, Kwinana. 

The existing arrangement provides for a 38 hour week 
to be worked on the basis of a 19 day four week work 
cycle. Time in addition to ordinary hours is worked 
each day and accrued to allow one day of each work 
cycle to be taken off with pay (a 19 day month). The 
claim by the Applicant union seeks to replace this with 
an arrangement which would provide for 38 hours to be 
worked on nine days of a 14 day work cycle (a nine day 
fortnight). 

The Respondent employers oppose the claim and say 
that although the preferred arrangement is one which 
provides for 38 hours to be worked over five days of each 
week, they are prepared to continue the present system 
of a 19 day month. This was introduced in December 
1988 as a compromise by the employers in response to 
the claim for a nine day fortnight. 

By leave of the Commission, intervention was 
granted on behalf of the Electrical Contracting 
Association of Western Australia (Union of 
Employers), Western Construction Co, United 
Construction Pty Ltd, Bains Harding and Euro Pacific 
Technologies. Submissions on behalf of the interveners 
raised strong objections to the claim. 

The employers subject to this claim have local service 
contracts with Alcoa. These contracts require the 
contractors to carry out miscellaneous minor works 
associated with changes to electrical plant and 
instrumentation, repairs and upgrading of control 
systems. This work is said to be undertaken under the 
direction of the client's construction and engineering 
staff with the majority of work being won through a 
competitive tender system. In addition, both employers 
tender for larger project work on site involving electrical 
works associated with major plant upgrades and 
systems changes. 



It was acknowledged by all parties to the proceedings 
that the nature of the work performed does not require 
the contractors to maintain a permanent workforce on 
site. It is further acknowledged that the work has been 
ongoing for some years and is unlikely to end in the 
foreseeable future. A small "core" group is maintained 
on site on an ongoing basis with total numbers varying 
from between approximately four and 30 employees. At 
the time of hearing there were 16 employees on site to 
whom the claim applied. 

The employment conditions of the employees 
concerned are contained in the Electrical Contracting 
Industry Award No. R22 of 1978 (the Award) and the 
Metal and Electrical Trades (Pinjarra and Kwinana 
Alumina Refineries and the Hartley, Dell Park and 
Jarrahdale Mine Sites) Construction Order No. C1473 
of 1988. 

The provisions regulating hours of work are said by 
Mr Hemery. for the Applicant union, to reflect 
provisions established in 1981 through what is known 
as the "metal trades package" adopted in relation to the 
Federal Metal Industry Award. This flowed through the 
State Metal Trades (General) Award No. 13 of 1965 (62 
WAIG 827) to the Electrical Contracting Industry 
Award No. R22 of 1978 (62 WAIG 1286). 

Insofar as they are relevant to the claim now before 
the Commission, the applicable provisions of Clause 
11.—Hours of the Award are repeated below — 

11.—Hours. 
(l)(a) Subject to the provisions of this 

paragraph and subclauses (2) and.(3) of this clause, 
the ordinary hours of work shall be an average of 38 
per week to be worked on one of the following 
bases. 

(1) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 
21 consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 
28 consecutive days. 

(2)(a) Except as provided in paragraph (d) 
hereof, the method of implementation of the 38 
hour week may be any one of the following: 

(i) by employees working less than eight 
ordinary hours each day; or 

(ii) by employees working less than eight 
ordinary hours on one or more days each 
week; or 

(iii) by fixing one day of ordinary working hours 
on which all employees will be off duty 
during a particular work cycle; or 

(iv) by rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary working hours off duty during that 
cycle. 

(v) Where the ordinary hours of work are 
worked within an arrangement as provided 
in placitum (iii) or (iv) of this paragraph, 
any day off duty shall be arranged so that it 
does not coincide with a holiday prescribed 
in subclause (1) of Clause 23.—Holidays 
and Annual Leave of this Award. 

(b) In each plant, an assessment should be 
made as to which method of implementation best 
suits the business and the proposal shall be 
discussed with the employees concerned, the 
objective being to reach agreement on the method 
of implementation prior to 17 May 1982. 

(c) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows — 

(i) Consultation shall take place within the 
particular establishment concerned. 

(ii) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to the 
State Secretary of the union concerned or 
his deputy, at which level a conference of the 
parties shall be convened without delay. 

(iii) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(d) Different methods of implementation of a 38 
hour week may apply to various groups or sections 
of employees in the plant or establishment 
concerned. 

(3)(a) Procedures shall be established for 
inplant discussions, the objective being to agree on 
the method of implementing a 38 hour week in 
accordance with subclauses (1) and (2) of this 
clause and shall entail an objective review of 
current practices to establish where improvements 
can be made and implemented. 

(b) The procedures should allow for inplant 
discussions to continue even though all matters 
may not be resolved by 17 May 1982. 

(c) The procedures should make suggestions as 
to the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(d) The procedures should allow for the 
monitoring of agreements and understandings 
reached inplant. 

(e) In cases where agreement cannot be reached 
inplant in the first instance or where problems 
arise after initial agreements or understandings 
have been achieved inplant, a formal monitoring 
procedure shall apply. The basic steps in this 
procedure shall be as applies with respect to 
special, anomalous or extraordinary problems as 
prescribed in paragrpah (c) of subclause (2) of this 
clause. 

These provisions allow for a number of alternatives 
by which a 38 hour week may be worked, including a 
nine day fortnight [placitum (ii) of paragraph (a) of 
subclause (i) and paragraph (a) of subclause (2)]. They 
also importantly provide for the initial method of 
implementation to be different as between various 
groups or sections of employees in the same plant or 
establishment [paragraph (d) of subclause (2)] and for 
that method to be assessed on the basis of what "best 
suits the business ..." [paragraph (b) of subclause (2)]. 
Procedures are also included to promote the objective 
of reaching agreement on the initial method of 
implementation and for dealing with problems which 
arise after initial agreements or understandings have 
been achieved [subclause (3)]. These procedures are 
linked to procedures for dealing with special, 
anomalous or extraordinary problems [paragraph (c) of 
subclause (2)]. 

The above provisions are not affected by the 
operation of Order No. CR1473 of 1988, although it is 
suggested by Mr Hemery that this Order could be 
considered as a vehicle to give effect to the arrangement 
sought by the claim. 

The Commission was informed in the course of 
proceedings that the 38 hour week for employees of the 
Respondent employers engaged on the Alcoa site was 
first introduced in 1982 in the form of a 19 day month. 
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This was said to reflect the "industry standard" which 
flowed from the Federal Metal Trades Award, In mid 
1986 this arrangement was varied to provide for the 38 
hours to be worked over five days of each week with 
eight hours per day being worked Monday to Thursday 
and six hours being worked on Fridays. Although it 
would seem that there was little, if any, consultation 
with the union or the employees about this change, it is 
not disputed that the new arrangement had been 
accepted by the employees at the time. 

During the latter half of 1988 the claim for a nine day 
fortnight was raised with the Respondent employers. 
The fundamental reason for the claim is said to be that 
on one day in each fortnight Alcoa employees, who 
have a close working relationship with the contract 
workforce, are not on site, This, in Mr Hemery's 
submission, was a cause of concern to the Applicant 
union's members on site who said that it "caused 
problems with their own work" (Transcript p. 10). The 
Alcoa workforce works a 36 hour week with a 
"standard" rather than a "rostered" day off each 
fortnight. 

By a memo dated 23 September 1988, Ralph M. Lee 
(WA) Pty Ltd informed its employees at Alcoa Kwinana, 
in response to the claim for a nine day fortnight, that it 
conducted its operations under two different work cycles 
— i.e. the 38 hour five day cycle and the 19 day four week 
cycle. The memo went on to say — 

Either system is acceptable to our client and 
should site personnel wish to change, then the four 
week 19 day cycle would be acceptable. 

Any other configuration of working cycle is un- 
acceptable because of difficulties associated in 
transferring employees, payroll administration and 
providing clients with their selective services. 

(Exhibit D.) 

On 23 November 1988 a meeting of employees of the 
Respondent employers resolved to work the 19 day month 
offered by the memo from Ralph M. Lee dated 23 
September 1988. The meeting further resolved to take an 
additional unauthorised day off each Monday "midway 
between the Rostered Days Off (Exhibit E). The 
employees offered to work extra time on the days worked 
to make up the time lost as a result of the additional day 
off. 

In a further memo dated 30 November 1988 Ralph M. 
Lee responded to the notification of the resolution again 
rejecting the concept of the nine day fortnight and 
drawing attention to the provisions of paragraph (c) of 
subclause (2) of Clause 11 of the Award. Despite this 
response, unauthorised days off were taken on 5 
December 1988, 3 January 1989, 23 January 1989, 27 
February 1989 and 20 March 1989. 

During and subsequent to the unauthorised absences, 
discussions continued both inside and outside of the 
Commission without the matter being resolved. However, 
on 4 April 1989 the employees met again and resolved to 
discontinue working the nine day fortnight on the 
understanding that their claim would be heard by the 
Commission. From that time the employees reverted to 
the 19 day month option offered in the memo from Ralph 
M. Lee dated 23 September 1988. 

It is against this background that the Commission must 
weigh the respective arguments of the parties. 

The case for the union is that this matter concerns a 
dispute about problems which have arisen "after initial 
agreements or understandings have been achieved" 
(Transcript p. 9). In these circumstances the parties are 
directed by paragraph (e) of subclause (3) of Clause 11.— 
Hours, of the Award to the procedure for resolving special, 
anomalous or extraordinary problems contained in 
paragraph (c) of subclause (2) of that same clause. 
Subclause (2) in turn provides that, in the absence of 

agreement, either party may refer the matter to the 
Western Australian Industrial Relations Commission. In 
Mr Hemery's submission these provisions clearly 
contemplate the Commission's jurisdiction to determine 
the matter and create no conflict with the general 
jurisdiction and powers of the Commission prescribed in 
section 23 of the Industrial Relations Act 1979. This 
argument was not contested by Mr Birman on behalf of 
the Respondent employers. 

In dealing with the approach to be followed in deter- 
mining the method of implementation of the 38 hour 
week, Mr Hemery pointed out that although a 19 day 
month had evolved as a "standard" for the construction 
industry, there had been no arbitrated cases involving the 
award subject to this application that would provide 
guidance. Mr Hemery drew attention, however, to a 
decision of the then Australian Conciliation and 
Arbitration Commission in ATL Pty Ltd Nancarrow and 
Meadowbank, NSW and Australian Society of Engineers 
and the Amalgamated Metal Workers and Shipwrights 
Union (Matter C No. 3014 of 1982) reported in Print 
FQ002, as an indication of firstly the type of dispute 
envisaged in respect of the 38 hour week and secondly the 
principles that should guide the Commission in the 
instant proceedings. In that matter the Commission was 
dealing with a dispute about the method of implementa- 
tion of a 38 hour week in accordance with provisions 
similar to those contained in the Award now under con- 
sideration. In his reasons for decision Bennett C. said— 

In drawing attention to the general principle that 
the Court will not interfere with an employers right 
to regulate his own business, Mr Boland quoted 
from a decision given by Mr Justice Kelly in 1943, 
J.R. Allen and Others and the Federated Storeman 
and Packers Union of Australia'". 

Part of His Honour's statement was as follows: 

Upon this question of whether the ordinary 
working week should be worked in five or SVa 
days the time has, I think, come to restate the 
general principle that this Court will not 
interfere with an employer's right to regulate his 
own business, unless in his regulation of it he 
imposes unjust or unreasonable demands upon 
his employees. The view has been expressed by 
witnesses called by the Union that the working of 
the weekly hours on five days a week is desired 
and indeed that it is, at least in the case of some 
occupations, practicable. But I cannot find that 
to require the employees to work the SVa day week 
is unjust or unreasonable and I am, therefore, 
not prepared to make an award prohibiting the 
5Vz day week. 

I feel that the present position differs somewhat 
from the circumstances at the time of the 1943 
decision. 

A Full Bench of this Commission endorsed an 
award provision which provided for an assessment 
to be made of which method of implementation of 
the 38 hour week best suited the particular 
business. The provision also spoke of the objective 
being to reach agreement. Failing agreement the 
matter was to be resolved by the Commission. 

Although the Commission does not lightly 
impose its views on an employer, there is an 
obligation to resolve a dispute which exists because 
agreement has not been reached. 

In these circumstances there is an obligation on 
the Union to show that its favoured method of 
implementation will not inconvenience the 
business of the company. 
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There is also in my view and again in these 
specific circumstances anobligation on the company 
to show that the Unions' method would 
inconvenience the business. 

(Print F0002 at p. 7.) 
(My emphasis.) 

In Mr Hemery's submission that decision provides 
the approach to be applied to assessing the claim in 
accordance with the direction contained in the Award 
that — 

In each plant, an assessment should be made as 
to which method of implementation best suits the 
business ... 

[paragraph (b) subclause (2) of 
Clause 11.— Hours.] 

He further submitted that the union's proposal 
satisfies this requirement in the following three ways. 

1. Increased efficiency through— 
(a) Interaction with other employees: Alcoa 

employees with whom the employees subject to 
this application interact work a 36 hour week on 
the basis of a nine day fortnight. This applies 
specifically to three groups of employees — stores 
employees. maintenance employees and 
supervisors. It is claimed that a nine day fortnight 
would reduce significantly the hours when 
contract employees would be on site without Alcoa 
employees also being present. 

The effects of the differences in working hours 
are described by Mr Hemery as being the inability 
to access stores and limits on the availability of 
Alcoa area supervisors who are said to work closely 
with contract employees. 

(b) Decrease in absenteeism: In Mr Hemery's 
submission it is widely accepted that the nine day 
fortnight results in reduced absenteeism for sick- 
ness and other purposes. This argument was not 
developed by reference to any specific studies but 
was said to be confirmed by the record during the 
period the contract employees at the Alcoa 
Kwinana site worked the "unofficial" nine day 
fortnight. 

(c) Improved morale: Improved morale was 
said to be a commonly accepted benefit of a nine 
day fortnight. 

2. Cost savings: It is estimated by the Applicant 
union that over a four week period the nine day 
fortnight would result in a saving in labour costs of 
$16.35 per employee per week, when compared with 
labour costs associated with working a five day week. 
This amount is based on an estimate of one hour 
($24.00) of non-productive time and the average travel 
allowance payment ($8.70) accrued daily for each 
employee and which would be saved if daily hours were 
increased and one day off work was allowed each 
fortnight in lieu of the additional time worked (see 
Exhibit G). 

3. Saftey: It is said by Mr Hemery that under existing 
arrangements on site safety suffers during those times 
when contract employees are required to work in the 
absence of Alcoa area supervisors. It is the supervisors' 
task to work closely with the contract employees to 
ensure safe and efficient work practices. Mr Hemery 
referred to the reasons for decision in Fremantle Gas 
and Coke Company Limited and Australasian Society 
of Engineers, Moulders and Foundry Workers, Indus- 
trial Union of Workers, Western Australian Branch (63 
WAIG 1506) to indicate the significant weight that 
should be given to considerations of safety. 

In response to reseaons given by the Respondent 
employers in the course of negotiations for rejecting the 
nine day fortnight claim (see Exhibit D) Mr Hemery 
submitted that allegations of problems in transferring 

employees between Alcoa and other sites lose 
credibility when one considers that for over three years 
the Alcoa Kwinana site has worked on a different basis 
to other construction sites and that even with the 19 day 
month (which is now accepted by the Respondent 
employers) the rostered days off at Alcoa Kwinana site 
differ from those applying generally in the construction 
industry. However, to the extent that there may be 
problems, Mr Hemery drew the Commission's 
attention to commitments given in the course of 
negotiations and the resolution of the employees on 23 
November 1988 (Exhibit E) that there would "be no 
unnecessary or unreasonable complaints about that 
sort of problem arising" (Transcript p. 31). A similar 
undertaking was given in respect of potential pay and 
administration problems. Attention was also drawn to 
the fact that O'Donnell Griffin and Ralph M. Lee have 
different methods of calculating pay entitlements of 
employees working a 19 day month. One method is to 
average payment of ordinary hours over a complete 
work cycle so that payment is received for 38 hours each 
week. The other is to pay for ordinary hours actually 
worked so that 40 hours' pay is received for three weeks 
of the four week work cycle and 32 hours' pay is received 
for the fourth week. In these circumstances Mr Hemery 
questions the validity of an argument that a change 
from one system to another would create the problems 
implied by the employers. 

It is acknowledged by Mr Hemery that Alcoa requires 
of its contractors that the services contracted for be 
available on five days of the week. This could be easily 
accommodated, in his submission, by staggering 
rostered days off in a way that meets this demand. Mr 
Hemery also noted the provision of paragraph (f) of 
subclause (2) of Clause 11.—Hours of the Award which 
provides for the substitution of rostered days off in 
specified circumstances and stressed that throughout 
negotiations it had been made clear to the Respondent 
employers that sufficient flexibility would be allowed to 
ensure that operations would not be adversely affected. 
The employees' bonafides in this regard are said to have 
been demonstrated on a number of occasions. 

Finally, it was submitted that potential flow on 
should not be accepted as a valid argument against the 
claim for two reasons. Firstly, the award specifically 
provides that each case is to be assessed on its own 
merits and secondly, the employees subject to this claim 
already enjoy conditions applicable to this site that are 
above those generally applying in the contracting 
industry and these have not flowed on to others. 

These submissions were supported by evidence given 
by three employees from the site and by MrK. Richards, 
Temporary Organiser with the Electrical Trades 
Union. 

Mr Moon, intervening on behalf of the Electrical 
Contractors Association of Western Australia (Union 
of Employers) strongly opposed the claim on the basis 
that if introduced for electrical contractors at Alcoa, it 
would be "the precedent and catalyst for it to be spread 
to other work places" (Transcript p. 96). In this context, 
Mr Moon drew attention to the inability of the 
Applicant union and the witnesses called in support of 
its case, to provide any guarantee that there would not 
be any flow on to other sectors of the electrical 
contracting industry if the arrangement sought by this 
application is granted. 

The decision by the Electrical Contractors 
Association to intervene was said by Mr Moon to have 
not been taken lightly or on any grounds based simply 
on management prerogative. It resulted from lengthy 
consideration by the Association's industrial and 
management committees of the arguments for and 
against the proposition. 
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Mr Moon reminded the Commission that the 
Electrical Trades Union and other unions, when 
promoting the introduction of the 38 hour week, 
advanced the proposal on the basis of there being no 
disruption to industry, no cost and more leisure time in 
the form of either a 38 hour week or a 40 hour week with 
the time in excess of 38 hours accruing towards one paid 
leisure day in each four week period. In Mr Moon's 
submission no other options were contemplated by the 
parties, especially not a nine day fortnight. 

By reference to the decision of Cort C. in Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth and Electrical Contractors 
Association of Western Australia (Union of Employers) 
and Others 62 WA1G 1286, Mr Moon sought to place 
emphasis on "the need for the provisions of the award to 
be agreed to and to apply uniformly to all employees 
and to employers in the industry" (Transcript p. 98). 

Extending that proposition to the instant matter, Mr 
Moon submitted that notwithstanding other options 
referred to in the award, the clear intention from 
negotiations, which included consent variations to the 
38 hour week provisions as recently as 1986 (66 WAIG 
1647), was that the 38 hours be worked over five days of 
the week or in the form of a 19 day month and that this 
should be uniformly applied to all employers and 
employees in the industry. 

Finally, Mr Moon referred to the reasons for decision 
in Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and State Energy 
Commission of Western Australia (61 WAIG 633) 
which he interpreted to support his submissions that 
the 38 hour week "must have commonality with other 
sectors of the industry" (Transcript p. 101) and be viable 
in terms of practicability, efficiency and cost. 

Mr Birman. in arguing against the union's claim on 
behalf of the Respondent employers and interveners, 
described the electrical contracting industry as a service 
industry which has, as its main facet, the need to be 
responsive to client requirements. He went on to 
confirm the history of negotiations and industrial 
action relating to the claim in terms which indicate no 
conflict with the general thrust of the union's account of 
events. 

In the course of these submissions, Mr Birman urged 
the Commission not to overlook the fact that early in 
negotiations, in an attempt to reach a fair compromise 
on the claim through conciliation, the Respondent 
employers had agreed to introduce a 19 day month in 
lieu of the then existing 38 hour, five day week 
arrangement. They had continued to honour that 
decision and this, in Mr Birman's submission, had 
removed the middle ground that would otherwise have 
been available to this Commission in determining the 
matter by way of arbitration. While noting the point 
made, I observe that the determination of this matter 
rests on the merits of the respective arguments 
concerning the application of the Award and the basis 
upon which Clause 11.—Hours should, in all of the 
circumstances, be given effect, not on the selection of 
some convenient middle ground. 

In this regard Mr Birman made reference to the 
provisions of Clause 11.—Hours of the Award and in 
particular to paragraph (b) of subclause (2) of that 
clause relating to the assessment of the method of 
implementation of the 38 hour week. Caution was urged 
about the emphasis to be placed on the requirement in 
this paragraph for the assessment to be made "in each 
plant". This provision, in Mr Birman's submission, 
needs to be viewed in the light of the history leading to 
the inclusion of the 38 hour week clause into the Award 
involving, as it did, the flow on of a decision of the then 
Australian Conciliation and Arbitration Commission 
which primarily considered the manufacturing 

industry where the term "each plant" has a particular 
relevance which does not apply in the construction 
industry. He went on to say that given this history, the 
Commission should not limit its assessment to a 
particular "plant" without consideration of the overall 
operations of the contractor. 

Reference was also made to the decision of the 
Commission in Court Session in Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and State Energy Commission of Western Australia 
(supra) which emphasised cost and practicability as 
factors central to any consideration of the method of 
implementation of the 38 hour week and the onus on the 
union to establish "the existence of special 
circumstances justifying the departure from what ... 
has been accepted as the standard" (61 WAIG 633 at 
634). 

In addressing the construction industry at large, Mr 
Birman submitted that there are two principal methods 
of working the 38 hour week which have been in 
operation in the South West Land Division since 1982. 
The first is a five day week involving a short (six hour) 
day each Friday and the second, a 19 day month. The 
South West Land Division is distinguished in 
recognition of the fact that different arrangements often 
apply in more remote areas. This claim seeks, in his 
submission, to depart from well established practice in 
the construction industry. 

It was further said that any argument based on a 
proposition that conditions enjoyed by the direct 
labour of the principal should be granted to labour 
provided by contractors (and this, in Mr Birman's view, 
is implied in the Applicant union's submissions) 
should be dismissed for the reasons and on the 
principles followed in other cases before the 
Commission [see: The Federated Miscellaneous 
Workers Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch and BP Refinery 
(Kwinana) Pty Ltd and Others — 66 WAIG 1421]. He 
made no distinction between the circumstances of the 
BP case and the circumstances of the case now under 
consideration, despite the wording of Clause 11.— 
Hours of the Award. 

Other factors raised in opposition to the claim 
included the following — 

• Difficulties that would arise in providing the 
five day service required by the client. 

• The main interaction between the employees 
of contractors and Alcoa employees is with the 
Alcoa engineering staff who do not work a 
nine day fortnight. 

• Flow on (as evidenced by the extension of the 
claim in the course of proceedings to include 
employees working at the Alcoa Kwinana 
mud lakes site). 

• The probability of using the nine day fortnight 
as a basis for subsequent claims for a 36 hour 
week. 

• Inconsistencies in conditions between 
employees of electrical contractors and 
employees of other contractors on site. 

• Increased costs. 
• The evidence of the union's own witnesses 

who confirmed — 
(a) that the nine day fortnight is not a 

feature of civil engineering projects; 
(b) the nature of the work at Alcoa 

Kwinana requires the contractors and 
their employees to provide services on 
demand, often at short notice; 
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(c) apart from a small core group, the 
numbers at the Alcoa Kwinana site 
fluctuate significantly and involve a 
considerable number of transfers to 
and from the site. 

Mr Birman's submissions were supported by 
evidence given by Mr Godley, Project Manager for 
(XDonnell Griffin Pty Ltd. Mr Godley informed the 
Commission that O'Donnell Griffin's contracts involve 
jobs on many sites and the method of working the 38 
hour week is not the same at all sites. The majority 
involve the 38 hours being worked over five days with 
Fridays being a "short" day. Elsewhere work is carried 
out on the basis of a 19 day month. The nine day 
fortnight is not worked by the employees of O'Donnell 
Griffin on any site. 

According to Mr Godley the ideal arrangement for 
Alcoa is to have the 38 hour week worked over five days. 
However, following discussions with Alcoa it had been 
decided to implement the 19 day month as a 
compromise to resolve the dispute arising out of the 
claim for the nine day fortnight. 

Put simply, Mr Godley's reasons for opposing the 
introduction of the nine day fortnight are — 

• Client demand for maximum coverage by its 
contractors on site. 

• Ninety per cent of O'Donnell Griffin's work 
on site involves the Alcoa construction 
department which operates on the basis of 
normal hours being eight hours five minutes 
per day Monday to Friday. A nine day 
fortnight would mean that contract employees 
would be on site significantly longer each day 
than Alcoa construction department 
employees. 

• The importance, for competitive reasons, of 
being on the same footing as other electrical 
contractors in the industry. 

• Additional costs to the Respondent employers 
associated with overtime, supervision and on 
costs. 

® Additional costs that would be incurred by 
Alcoa construction and engineering 
departments in providing coverage of work 
that would normally be performed by contract 
employees. 

Mr Godley rejected assertions made in support of the 
claim that safety and the accessing of stores are 
problems under the existing arrangements that would 
be improved by a move to a nine day fortnight. 
According to his evidence, full safety coverage is 
provided by Alcoa and accessing of stores is not an issue 
if proper planning occurs. In emergency situations it is 
said that stores facilities are always made available. 

In determining this claim, the options available to the 
Commission and the prime consideration relevant to 
the assessment of those options are contained in the 
Award. In this context the following fundamental 
propositions are clear. Firstly, subject to certain 
qualifications, ordinary hours may be worked in a 
number of ways, including 76 hours within a work cycle 
not exceeding 14 consecutive days — i.e. the nine day 
fortnight [paragraph (a) of subclause (1) of Clause 11 
Hours of the Award]. Secondly, in each plant an 
assessment should be made as to which method of 
implementation best suits the business [paragraph (b) 
of subclause (2) of Clause 11]. 

It cannot be argued, as the employers and interveners 
attempted to in this case, that despite the Award it was 
never intended that a nine day fortnight would apply in 
the electrical contracting industry or that it is 
inappropriate to have regard for considerations at plant 
level. If such was the case that position should have 

been reflected in the Award. As the Award is presently 
constructed the parties and the Commission are 
obliged to recognise both the availability of the nine day 
fortnight option and the requirement to assess the merit 
of the union's claim taking into consideration factors at 
plant level. It is of course relevant to have regard for 
standards which apply in the industry and accord those 
standards proper weight in determining whether they 
should be departed from. 

The working patterns of Alcoa employees are a 
consideration, but only to the extent that they are 
relevant to the Award requirements to assess the 
method of implementation which best suits the 
business. In this regard the circumstances are 
somewhat different from those referred to by Mr 
Birman in the Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, WA 
Branch and BP Refinery (Kwinana) Pty Ltd and Others 
(supra) and the reasoning in that decision cannot of 
itself be relied upon as grounds to refuse the claim now 
before the Commission. 

In my view the principle which most appropriately 
guides the Commission in cases such as this is that 
expressed by Bennett C. in ATL Pty Ltd Nancarrow and 
Meadowbank NSW and the Australasian Society of 
Engineers and the Amalgamated Metal Workers and 
Shipwrights Union (supra) where he said — 

Although the Commission does not lightly 
impose its views on an employer, there is an 
obligation to resolve a dispute which exists because 
agreement has not been reached. 

In these circumstances there is an obligation on 
the Union to show that its favoured method of 
implementation will not inconvenience the 
business of the company. 

There is also in my view and again in these 
specific circumstances anobligation on the company 
to show that the Unions" method would 
inconvenience the business. 

(Print F0002 p. 7.) 
(My emphasis.) 

This approach is consistent with the approach of the 
Commission in Court Session in this State as reflected 
in the following passage from its reasons for decision in 
the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the State Energy 
Commission of Western Australia — 

In deciding to approve the unions' claim for 
reduced hours in this industry we said in July 1980 
that 'while we endorse the express preference of the 
unions that the introduction of reduced hours 
should find expression in the reduction of the 
number of days worked per fortnight or other 
period rather than in a continuation of a five day 
week of IVz hours per day, we think we should make 
it clear that the extent to which that preference can 
be given effect must be governed by considerations 
of practicality and cost'. 

We repeated and stressed the foregoing com- 
ment in March of this year when prescribing the 
framework within which we expected the parties to 
carry out the discussions which we then directed 
should take place. 

(61 WAIG 633 at 634.) 
Given the nature of the business of the Respondent 

employers, their prime concern in a business sense 
must be the requirements of their client. The evidence 
and submissions on behalf of the Respondent 
employers are that the preferred position of the client is 
one which would be best accommodated by the usual 
hours of work of contract employees being worked over 
five days of the week. However, it had been accepted in 
discussions between Alcoa and the Respondent 
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employers that the 19 day month, which had operated 
on the site for some years previously, would be an 
acceptable alternative. 

The evidence and submissions on behalf of the union 
acknowledge the need for the Respondent employers to 
be able to meet client requirements but it is believed that 
this could be done under a nine day fortnight by the use 
of a flexible approach to rostering and substituting, 
where necessary, rostered days off. While the evidence 
is that the present employees on site are prepared to 
adopt such an approach, I am not satisfied on the 
material before me that the proposal is feasible given 
the large turnover and fluctuations in numbers on 
site. 

While there was some conflict in the submissions and 
evidence of the parties concerningthe working relation- 
ships between the employees of the Respondent 
employers and Alcoa employees, on balance I accept 
the evidence that the primary contract of O'Donnell 
Griffin and Ralph M. Lee employees is with Alcoa 
construction and engineering personnel. According to 
Mr Godfrey, 90 per cent of O'Donnell Griffin's work on 
site involves interaction with the Alcoa construction 
department. 

The evidence also indicates that the usual hours of 
these personnel, who also interact with other 
contractors onsite, are from 7.00 a.m. to. 3.35 p.m. 
Monday to Friday (eight hours five minutes per day). 
This arrangement results in some form of flexible days 
off but does not result in participation in the normal 
Alcoa standard nine day fortnight arrangement. 
According to what was said in the course of the hearing, 
if the claim now before the Commission is granted the 
employees of the Respondent employers would be 
working some 40 minutes longer each day than the 
employees with whom they have most contact and 
would not themselves be available on two days of each 
28 day work cycle. At best there would be a reduced 
presence on site on days to be specified if a staggered 
rostered day off arrangement was introduced. This 
could not be said to be an arrangement which "best suits 
the business". 

Looking beyond the Alcoa Kwinana site it is clearly 
established on the submissions and the evidence that 
the accepted standard for the electrical contracting 
industry as a whole and for other sites where the 
Respondent employers have a similar presence is the 19 
day month or the 38 hour week worked over five days 
with a short day on Friday. This fact was not contested 
by the Applicant union and was in fact supported by the 
evidence of the union's own witnesses. Nothing was put 
in the course of the proceedings that would justify a 
departure from what has been accepted as the standard 
[see the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the State Energy 
Commission of Western Australia (supra)]. 

In considering the question of cost the Commission 
faced some difficulty in obtaining an accurate picture of 
the true position. On the one hand the union provided 
information practices at the beginning and end of the 
day and at smoko and meal breaks and travel allowance 
costs that would not be incurred if employees attended 
for work one less day in every 14. The submission made 
no reference to any consideration of costs associated 
with the nine day fortnight which may have offset these 
"savings". 

On the other hand the Respondent employers, while 
alleging that significant costs would be incurred as a 
result of any move to a nine day fortnight, provided no 
information on the extent of such costs during 
proceedings. Written details, provided after the hearing 
at the request of the Commission, dealt only with the 
nine day fortnight in a form which envisages the 
rotation of rostered days off to achieve a presence on site 

over five days of the week. The information included no 
reference to the question of any savings that may be able 
to be offset against the costs identified and the basis for 
calculation used by the Respondent employers was 
strongly disputed in a written response from the 
union. 

On the information available I conclude that the 
question of cost in this instance can be best be 
regarded as a neutral factor in considerations. The 
amounts involved are not significant and were not 
presented to the Commission in a form which could be 
relied upon as accurate information. This may partly be 
indicative of the view expressed by Mr Godley when he 
said in answer to a question on costs "We believe that 
would be minimal considering what our client is after. 
He would more then compensate for that for the cover 
that he is expecting of his contractor" (Transcript p. 
133). 

None of the other issues referred to (including safety 
and access to stores) raised any matters that were of 
such concern as they would cause me to alter my 
conclusion reached on the grounds referred to above. 

It is also relevant to note that for approximately three 
months the employees subject to this claim worked a 
nine day fortnight, albeit unauthorised and from my 
understanding of the evidence, without working the 
additional time each day to accrue the day off in lieu. 
The opportunity to assess the nine day fortnight in that 
form did not alter the employer's opposition to the 
claim. 

Finally I would observe in a general sense that in 
argued matters relating to the introduction of a nine day 
fortnight or some other working arrangement which 
differs from a "standard" established for a particular 
industry, the obligation to show that the arrangement 
sought would not inconvenience (or would best suit) the 
business of the employer needs to be rigorously tested. 
There may well be many operations which would 
benefit from such arrangements, but generally it is 
difficult to perceive that they would fit within the 
objectives of the current wage fixing principles or would 
improve productivity or competitiveness. By way of a 
short example I refer to exhibits presented to the 
Commission in the course of these proceedings to 
demonstrate the effect of the nine day fortnight at Alcoa 
in comparison to the 19 day month which is applied in 
the construction industry. Under the nine day fortnight 
the effect of rostered days off and public holidays 
combined is that there are only 19 weeks out of 52 in 
which the business can operate for the five days from 
Monday to Friday. In comparison, the 19 day month 
results in 32 weeks out of 52 which fall within this 
category. In both cases there are three weeks in which 
two days are lost to rostered days off and/or public 
holidays. The implications of this alone in deciding 
what best suits a business or what inconvenience would 
be caused to its operation are matters of concern. 

Taking all factors into account I am of the view that 
the Applicant union has not met the test of the 
obligation to show that the favoured method of 
implementation best suits the business of the employer. 
On the other hand, sufficient has been presented by the 
Respondent employers to establish that a nine day 
fortnight would inconvenience their ability to meet 
their client's requirements at the Alcoa Kwinana site 
and would not be in the best interests of their businesses 
overall. The application is therefore dismissed. 

Appearances: Mr M. Hemery on behalf of the 
Applicant. 

Mr J. Birman on behalf of the Respondents. 
Mr O. Moon, intervening on behalf of the Electrical 

Contractors Association of Western Australia (Union 
of Employers). 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch), Perth 
and 

O'Donnell Griffin Pty Ltd and Another. 
No. CR1432 of 1988. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD No. R22 of 1978. 

COMMISSIONER R.N. GEORGE. 
12th day of September 1989. 

Order. 
HAVING heard Mr M. Hemery on behalf of the 
Applicant and Mr J. Birman on behalf of the 
Respondents, and MrO. Moon intervening on behalf of 
the Electrical Contractors Association of Western 
Australia (Union of Employers), the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Clerks' Union of Australia, 

Industrial Union of Workers, 
WA Branch and Others 

and 
Tip Top Bakeries. 

No. CR638 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

12th day of September 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matters referred for 
hearing and determination pursuant to section 44 of the 
Act are as follows: 

The claimant unions claim the following 
conditions should apply to their members 
employed by the respondent: 

(1) A retrenchment package as follows: 
(a) Four weeks' pay in lieu of notice. 
(b) Agreed time off for job interviews to 

be granted. 
(c) Redundancy payments as follows: 

(i) Less than one year's service — 
no severance pay. 

(ii) More than one year's service 
but less than two years — five 
weeks' severance pay. 

(iii) More than two years' service 
but less than three years — 
seven weeks' severance pay. 

(iv) More than three years' service 
but less than four years — 
eight weeks' severance pay. 

(v) More than four years' service 
— nine weeks' severance pay 
plus an additional 1.5 weeks' 
pay for each completed year 
of service. 

(d) Pro rata long service leave for service 
beyond five years. 

(e) Leave loading to be paid on pro rata 
annual leave. 

(2) Accrued sick leave: payment of untaken 
accrued sick leave. 

The respondent objects to and opposes the 
claim. 

At the outset it is necessary, having regard to the 
submissions of Mr P. Momber (of Counsel), going 
directly to the Commission's jurisdiction, to deal with 
the issues raised. 

The first consideration is the meaning of the word 
"redundancy" in an industrial sense and in the judg- 
ment of the Industrial Appeal Court in Hamersley Iron 
Pty Limited and the Federated Engine Drivers' and 
Firemen's Union (63 WAIG 607) Wallace J. observed 
that: 

The employee becomes redundant because the 
work he is to perform is no longer necessary for the 
employer's purpose, not because of his own 
physical incapacity. 

To argue that the redundancy arises out of the 
physical incapacity of the worker is to deny the 
origin and meaning of the term "redundancy" and 
further to deny the operation of the whole of Clause 
8. 

whilst Brinsden J. stated inter alia: 
It is not because an employee is ill that has 

reacted in some way to that illness as, for example, 
by deciding no longer should there be a job of the 
type formerly caried on by the ill employee that 
makes him redundant. A number of cases were 
referred to in argument, but I did not think it is 
necessary to mention them as they have to do with 
the doctrine of frustration which does not need 
consideration. It might be noted though that in 
Lloyd v. Brassey (1969) 1 AER 382 concerning the 
Redundancy Payments Act of 1965 Lord Denning 
M.R. at p. 383 interpreted that Act as applying to 
circumstances where a worker's job disappears. 
His words were these: 

As I read the Act, a worker of long standing is 
now recognised as having an accrued right in his 
job; and his right gains in value with the years. So 
much so that, if the job is shutdown, he is entitled 
to compensation for loss of the job — just as a 
director gets compensation for loss of office. The 
director gets a golden handshake. The worker 
gets a redundancy payment. 

and Kennedy J. remarked that: 

The appellant has not declared the employee 
redundant. It has simply purported to terminate 
his services. If the respondent is right, it had no 
power to do so. The notice would therefore be a 
nullity. A notice of termination cannot, I think, be 
converted into a declaration of redundancy. Nor 
has there been any formal agreement by the union 
that the employee should be made redundant. The 
result must therefore be, on the respondent's 
argument, that the employee's employment 
continues, although there would be no obligation 
on the part of the company to pay wages, the 
employee being unable to work — Clause 6 of Part 
1. 

(63 WAIG 609,611,613.) 

If the Commission has correctly understood the dicta 
(supra) the concept that emerges is that redundancy 
occurs when an employer no longer requires the work 
that an employee/s performed to be done at all. 
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In the present case that concept is directly applicable 
as from 1 September 1989 the work performed by the 
four clerks will be performed by automatic ordering 
machines, thus the clerks will become redundant. Mr 
Momber submits that the Industrial Appeal Court 
Decision in Pepler's case (68 WAIG 11) nonetheless 
prohibits the Commission from awarding 
"compensation" because "redundancy" merely leads to 
an unfair dismissal and without an order for 
reinstatement no "compensation" may be awarded to 
the employees by the Commission (Pepler's Case 64 
WAIG 6). 

The Industrial Appeal Court in Metropolitan (Perth) 
Passenger Transport Trust v. Gersdorf (61 WAIG 611) 
defined (by majority) a dismissal as follows: 

The word dismissal may be used in a sense of 
a peremptory or arbitrary dismissal or a dismissal 
after due notice or payment under the terms of the 
contract of employment. 

Smith J. said, in context of section 29(2)(a) in the same 
case, the section "is designed to apply to all dismissals 
whether wrongful or lawful at common law". Although, 
this is a matter before the Commission pursuant to 
section 44 of the Act, I would apply the definition 
(supra) in the instant case and conclude that the four 
clerks are to be made redundant and not unfairly 
dismissed. 

Section 7 of the Act defines an industrial matter to 
include: "(b) the hours of employment ... and 
conditions of employment including conditions which 
are to take effect after the termination of employment" (my 
emphasis). 

The factual position then is that the workers 
concerned were given lengthy notice that from the 1st day 
of September 1989 their duties would be performed by the 
automatic machines. They were offered a redundancy 
package by their employer, which the union representing 
them, considered inadequate by comparison with a 1986 
relocation/redundancy agreement reached with the 
employer and industrial action in support of a superior 
redundancy offer took place. Upon application, pursuant 
to section 44 of the Act, the Commission, as presently 
constituted, presided over a conference between the 
parties. The industrial action was then ended and the 
present claim referred for arbitration. The four clerks 
concerned, at the date of the final hearing (28/8/89), 
remained employees of the employer. What is being 
sought on their behalf are "conditions to take effect after 
the termination of employment". The cause of their 
terminations is redundancy which has long been held by 
the industrial tribunals to be a concept quite different 
from that of unfair dismissal. No blame attaches to the 
employer or to the employee when, for example, as here, 
advancing technology has "caught up" and taken over 
work previously performed by people. What the 
Commission is required to decide is what in all the 
employment circumstances of the employee/s made or to 
be made redundant are fair conditions to apply to them 
when their employment ends for that reason. In other 
words a case by case approach is to be followed. Bevron 
Fibre Glass Case (64 WAIG 6), Gandy Timbers Pty 
Limited Case (65 WAIG 392), TCR Case (65 WAIG 881) 
and the Australian Agricultural Machinery Group Case 
(66 WAIG 483). 

For the above reasons the Commission concludes that 
jurisdiction exists to make the order sought by the Unions 
if, having regard to section 26 of the Act, it is warranted. 

Mr Momber also contended that the provisions of 
section 44(10) and (11) of the Act preclude the reference 
being dealt with by arbitration by the Commission as 
presently constituted. The circumstances that arose at the 
conclusion of the conference were that the parties were 
advised by the Commission of its intention to hear and 
determine the matter and the date the matter would be 

heard. No objection was taken "theieupon" by any party, 
indeed, part of the dispute settlement recommendation, 
accepted by all parties, was an early bearing of the unions' 
claim by the Commission as then constituted. 

Approximately a week later a letter was received by the 
Commission purporting to object, pursuant to subsection 
11 of section 44 of the Act, to the Commission or who held 
the conference, hearing and determining the matter. The 
Commission, as presently constituted, had presided over 
the conference and upon receipt of the letter consulted, 
pursuant to subsection 11(a) with the Chief Commis- 
sioner and the result was conveyed in writing to the 
objector inter alia as follows: 

I refer to your letters to the Commission dated 26 
July 1989 and 1 August 1989 re application No. C638 
of 1989. 

You were present at the conference held in relation 
to the bans imposed by the three unions at Tip Top 
Bakeries. As you are further aware the unions at that 
conference rejected the employer's redundancy 
package and claim instead what they describe as the 
1986 Redundancy Package updated to 1989 
standards. 

The Commission, as then constituted, recom- 
mended that the three unions lift all bans and 
limitations upon the basis that the unions' claim 
would be referred for arbitration and that an early 
date for hearing would be arranged. The unions 
accepted this and as you advised us they have lifted 
all bans and limitations and the unions' claim is now 
listed for hearing. 

The Chief Commissioner has referred to me your 
letter objecting to me hearing the referred claim and I 
am somewhat surprised at this as, pursuant to section 
44 of the Act, your objection should have been made 
to me at that conference. However, I will discuss your 
objection with the Chief Commissioner. 

The objector was later personally advised by the 
Commission, as presently constituted, that as no 
objection had been made "thereupon" i.e. at the 
conclusion of the conference it was made "out of time" 
and arbitration would proceed on the date set down at 
the conclusion of the conference. For these reasons the 
Commission proceeded with the arbitration to 
conclusion. 

Finally, it was argued that section 44 was not the 
appropriate section of the Act to be used for the claims 
made by the unions. With due respect, having regard to 
the circumstances of the dispute outlined earlier herein 
the Commission considers that this submission also 
fails as none of the awards applying to the respondent 
contain provisions for redundancy. Any Order that 
issues therefore would not vary or alter the existing 
award provisions at all. 

I turn now to consider the merits of the matters. 
The employees concerned have 10,12,14 and 21 years 

of service respectively. It is fair to note that they are all 
long term employees of the company. Under the 
applicants' claim as to redundancy payments, the 
employees would receive 18 weeks, 21 weeks, 24 weeks 
and 34.5 weeks' redundancy payment respectively. The 
respondent's offer produces 20, 20, 20 and 26 weeks' 
redundancy payment because of an arbitrary ceiling of 
20 weeks for each employee, except the employee with 
21 years of service where the offer was increased by six 
weeks. In support of the claim the applicants rely upon 
the evolutionary nature of such payments. Vickers 
Hadvva Case (63 WAIG 2270), the existence as an 
industrial fact of the TCR provisions (66 WAIG 580) the 
consent General Order for the redeployment, retraining 
and redundancy of Government employees applying to 
over 50 awards (69 WAIG 517) and the Anglican Home 
Case (unreported CR437 of 1989 — 12/7/89) wherein 



two weeks' redundancy pay for each year of service 
above five years was awarded to employees 
compulsorily made redundant. Further the applicants 
rely upon a report entitled Social Security Review Issue 
Paper No. 2 Too Old for a Job — Too Young for a 
Pension. Income Support for Older People Out of Work 
and the material contained therein. ABS Statistics Job 
Search Experience of Unemployed Persons Australia 
July 1988 and ABS The Labour Force Australia June 
1989 (Exhibit Book A-1) are also relied upon. 

Finally, the redundancy agreement reached with the 
respondent in approximately March 1986 (Exhibit A-2) 
when relocation and redundancy matters arose and 
which agreement, allegedly updated to 1989 
"standards", comprises the applicant's present claim. 

Mr A.J. Durack explained in his evidence the 
redundancy package and its basis as follows: 

... I want you to elaborate all of the conditions? 
— We advised them at that stage that we would be 
giving them four hours per week off on full pay to 
seek alternative employment and we would give as 
much assistance as we could in them seeking 
alternative employment. We also advised that we 
would be getting a financial adviser in to assist 
them in the correct way, or the best way, to handle 
their money that they would be getting from the 
company. We also advised that we would be getting 
Commonwealth Employment to assist them 
should they be seeking alternative employment. 
We also advised we would get Social Security in to 
assist them in the event of, at 1 September, if they 
weren't employed these people could advise them 
what entitlements they would be entitled to. The 
financial adviser has been in to assist these people. 
Commonwealth Employment has been in, but 
unfortunately Social Security advised us that they 
couldn't provide someone to do that and the people 
would have to go to the offices to seek assistance 
there. 

Can you give us particulars of that redundancy 
package? — Yes. We offered them two weeks for each 
year of service with a maximum of 20 weeks for each 
individual. 

In addition to that subsequently have you offered 
one of the employees a greater —? —Yes, we have. A 
lady with 21 years' service, which was considerably 
more than the other ladies had, we offered her an 
additional six weeks' payment, so a maximum — a 
ceiling — of 26 weeks, which we were subsequently 
advised by the unions was not acceptable. 

How did you arrive at that formula? — We had 
redundancies previously in 1987 when some bakers 
were made redundant. At that stage we offered two 
weeks for each year of service with a maximum of 18 
weeks. We looked at that initially; we obviously 
looked at the provisions of the Metal Trades 
(General) Award, which are considerably less than 
that and we drew up what we thought was a fair thing. 
We offered two weeks with a maximum, as I said, of 20 
weeks ceiling but we increased that to 26 weeks for 
one of the ladies. In order to establish whether what 
we were doing was fair we consulted the 
Confederation of Industry and said that there would 
be four ladies being made redundant; we told them 
what we were going to offer and they said that was 
definitely in the top quartile of what was offered for 
clerical people in the event of redundancies. 

Now, you mentioned that in 1987 you had made an 
offer to a number of bakers who were made 
redundant. Is that correct? — Yes, that is correct. 

And that was — again, what was the offer? — Two 
weeks for each year of service with a maximum of 18 
weeks. 

(Transcript pp. 77-79.) 

As to the 1986 relocation/redundancy agreement the 
evidence was that it was obtained with the use of "a 
considerable amount of industrial pressure". 

The Commission accepts that a principle was estab- 
lished commencing with the decision of Fisher J. of the 
New South Wales Industrial Commission (25 AILR 389 
para. 387), later State TRC Case (66 WAIG 580) that the 
greater the length of service of an employee with a 
particular employer requires recognition by way of 
increased payment to the employee should redundancy 
occur. This principle is plainly recognised in the 
Government Employees' Awards (see 69 WAIG 517) and 
in the respondent's offer to its employees. 

Indeed, as Lord Denning M.R. stated it (supra) "As I 
read the Act, a worker of long standing is now recognised 
as having an accrued right in his job and his right gains 
in value with the years". 

The limit imposed of a maximum of 20 weeks' pay for 
each individual employee regardless of length of service 
is contrary to the aforementioned principle and very 
little was put to the Commission in support of its 
adoption. It follows that the limit of 20 weeks per 
employee should be removed. However, from a consid- 
eration of the Government Employees' consent General 
Order together with ihe material in the Exhibit Book (A- 
1) going to the relative difficulty and length of time for 
longer serving and therefore older persons in obtaining 
alternative employment following redundancy (ibid) the 
Commission considers an upper limit warranted. 
Allowing for up to six weeks' annual leave (shift workers) 
and two weeks' public holidays a maximum of 44 weeks' 
pay for an individual employee made compulsorily 
redundant is determined. Apart from this variation the 
employer's offered redundancy package aligns with 
contemporary standards (supra) and the Commission is 
not therefore disposed to vary it. It follows that as items 
(a) and (b) of the claim were part of the employer's offer 
they will be included in the Order, for the reasons above 
item (c) is refused, item (d) is unnecessary as all four 
employees have 10 years' service or more. Item (e) was 
not subject to sufficient detailed submissions as to merit 
and is therefore refused. The same comments apply to 
item (2) of the claim. The applicants are requested to 
prepare and forward to the Commission draft minutes 
of an Order. 

Appearances: Mr G.R. Bartlett appeared on behalf of 
the Federated Clerks' Union of Australia, Industrial 
Union of Workers, WA Branch. 

Mr R.W. Handmer appeared on behalf of the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

Mr J.H. Watterston appeared on behalf of the West 
Australian Bakers', Pastrycooks' and Confectioners" 
Union of Workers. 

Mr P. Momber (of Counsel) appeared on behalf of 
the respondent and also on behalf of the Bread 
Manufacturers Association of Western Australia. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tip Top Bakeries, Canningvale 

and 
The Federated Clerks" Union of Australia, 
Industrial Union of Workers, WA Branch 

The Transport Workers' Union of Australia, 
Industrial Union of Workers, 

Western Australian Branch and 
West Australian Bakers', Pastrycooks" and 

Confectioners' Union of Workers. 
No. CR638 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20th day of September 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
Federated Clerks' Union of Australia, Industrial Union 
of Workers, WA Branch; Mr R.W. Handmer on behalf 
of the Transport Workers' Union of Australia. 
Industrial Union of Workers, Western Australian 
Branch and Mr J.H. Watterston on behalf of the West 
Australian Bakers', Pastrycooks' and Confectioners' 
Union of Workers and Mr P. Momber(of Counsel) on 
behalf of the Tip Top Bakeries and the Bread 
Manufacturers Association of Western Australia, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders 
that the terms of the following Schedule be applied to 
any compulsory redundancies by Tip Top Bakeries. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
For those employees made compulsorily redundant 

the following conditions shall apply; 
1. Four weeks' notice of redundancy or four 

weeks' pay in lieu of notice. 
2. Paid time off duty at the request of the 

redundant employee, for the purpose of job 
seeking and/or interviews, to a maximum of 
four hours per week during the notice 
period. 

3. Two weeks' pay for each completed year of 
service, to a maximum of 44 weeks' pay for 
each individual employee. 

4. Moneys payable under the terms of this Order 
shall be paid to an employee made compuls- 
orily redundant on or before the last day of 
service by that employee with Top Top 
Bakeries. 

5. Clause 4 has no retrospective effect to the four 
compulsory redundancies which occurred on 
1 September 1989. 

6. Payment pursuant to the terms of this Order 
shall be made to the four employees made 
compulsorily redundant on 1 September 1989 
within 14 days of the date of this Order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Federated Miscellaneous Workers Union of 

Australia, Hospital, Service and Miscellaneous 
WA Branch 

and 
Anna Pineira trading as "Aunty Joan's Child Care 

Centre". 
No. CR572 of 1989. 

COMMISSIONER G.J. MARTIN. 
6th day of October 1989. 

Reasons for Decision. 
THE COMMISSIONER; The following matter of 
disagreement between the parties had not been resolved 
by conciliation at the conclusion of a conference 
presided over by another Commissioner pursuant to 
section 44 of the Act on the 26th day of July 1989. 

The applicant union believes that the summary 
dismissal of their member Ms Danielle Stubbs, 
from her position as Chuld (sic) Care Aide at Aunty 
Joan's Child Care Centre was unfair. They (sic) 
seek her reinstatement without loss of 
entitlements. 

The Respondent employer rejects the union's 
claim in its entirety. 

I heard the submissions and evidence of the parties 
on the 6th day of September 1989 and reserved my 
decision. 

The employee is 19 years of age and commenced 
employment with the respondent on 16 February 1989 
as a child care aide, subject to the provisions of the 
"Child Care Centres (Aides)" Award No. A2 of 1983 as 
varied (64 WAIG p.1957). It was her first experience of 
the industry. Her work with the respondent was not and 
has not been the subject of any criticism or complaint 
and the applicant was considered by the respondent to 
be doing extremely well for a person with short 
experience in the industry. 

On Thursday, 30 June 1989 and Monday, 3 July 1989 
events occurred which led the respondent to argue that 
the employee abandoned her employment on 30 June 
1989 and the claimant to argue that the employee was 
summarily dismissed by the respondent on 3 July 1989 
and those differences of opinion become the prime 
question of determination. 

On 30 June 1989 in the morning the applicant, 
believing that another and senior employee was being 
held responsible for an incident causing concern to the 
respondent, approached the respondent to explain her 
knowledge of the matter. 

In so doing the applicant took the view that she may 
well be the subject of admonishment by the respondent 
and thus her attitude was keyed to a possible 
confrontation, unpleasantness or censure. 

The discussion between the parties did not reach 
such extremes but led the applicant to say to the 
respondent to use her own words 

I said "well if you are going to make it hard on me 
I might as well leave now." She just shrugged her 
shoulders, I grabbed my bag and I told her to get 
stuffed. 

(Transcript notes of proceedings p,9) 

From the evidence I find that the applicant's attitude 
and action was unjustified, unnecessary, precipitative 
and unwise. 

But having acted as she did and said what she said the 
respondent took her at her word and that same day 
instituted enquiries to find a replacement for the 
applicant. 
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Regretting her actions the applicant came to work as 
usual on the following Monday morning but was told 
by the respondent to leave the premises, which after 
some delay and discussion she did. 

It thus seems to me that the applicant by her actions 
on 30 June 1989 repudiated her contract of employment 
and clearly the respondent accepted that she had and 
treated the contract of employment as at an end. 
Accordingly I find that the applicant was not dismissed 
by her employer but that the contract of employment 
was terminated by the applicant. 

That the applicant later thought better of her 
impulsive behaviour and acted as if it had not 
happened is understandable. However that does not 
erase the conclusion the respondent reached, and was 
entitled to reach, and acted upon at the time of the 
events of 30 June 1989. If the respondent also had 
wished to have a change of heart and forget the incident 
it was open for her to do so but she did not do so. 

That decision was probably influenced by the fact 
that the applicant when she walked out had left a 
number of children unsupervised and the respondent's 
trust and confidence in her had been damaged. 

It is therefore my conclusion that the claims made on 
behalf of the employee are unfounded and the matter of 
disagreement is determined by an Order of dismissal. 

Ms K. Digwood on behalf of the claimant. 
Mr M.A. O'Connor on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Federated Miscellaneous Workers Union of 

Australia, Hospital, Service and Miscellaneous 
WA Branch 

and 
Anna Pineira trading as "Aunty Joan's Child Care 

Centre". 
No. CR572 of 1989. 

COMMISSIONER G.J. MARTIN. 
6th day of October 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
claimant and Mr M.A. O'Connor on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
hereby orders— 

That the claims herein be dismissed. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch 

and 
Board of Management, Servite Villa 

Catholic Homes for the Aged. 
No. CR615 of 1989. 

COMMISSIONER G.L. FIELDING. 
19th day of September 1989. 

(Given extemporaneously at the conclusion of 
the submissions, and taken from the transcript 

as edited by the Commissioner.) 

Reasons for Decision. 

THE COMMISSIONER: This is a reference from a 
compulsory conference held before another member of 
the Commission concerning a dispute involving the 
dismissal from the Respondent's employ of one Miss 
Read. The Applicant, on Miss Read's behalf, alleges 
that she was unfairly dismissed and the Respondent 
denies that the dismissal was unfair. 

Miss Read it seems was employed by the Respondent 
from about the end of July or early in August 1988 until 5 
July 1989. She was at all material times employed at the 
Servite Villa Homes for the Aged, in Joondana. That 
institution, it is common ground, is an aged persons 
hostel. 

Initially Miss Read was employed as a domestic and 
subsequently as a personal care assistant or assistant 
supervisor. The duties of a domestic were principally to 
assist in the kitchen, tidy up and see that the premises 
were kept in a proper and orderly manner. This 
involved a requirement to set and clear tables, to warm 
food, to make drinks and deliver the same. 

As I have mentioned, in February 1989, the Applicant 
was appointed or asked to take over the duties of a 
personal care assistant. The duties of that post were to 
closely assist with the personal care of the residents. 
That required Miss Read to make beds, or assist in the 
making of beds; to shower or assist in the showering of 
residents; to attend where necessary to such personal 
hygiene matters as combing their hair and to assist with 
their toiletry needs. 

At all material times the supervisor, or the person 
directly in charge of the hostel, was one Mrs Kupke. She 
is a trained nurse of some 30 years standing with not 
inconsiderable experience as an administrator, at least 
in nursing homes. She had been the supervisor at the 
Servite hostel in question for approximately 13 months 
up to the time of the hearing of this dispute. 

Soon after starting as the supervisor Mrs Kupke made 
a number of roster or other changes which necessitated 
the employment of additional staff. It was in 
consequence of this that she offered Miss Read a part- 
time job as a domestic. It is common ground that at that 
and all material times Miss Read was the girlfriend of 
Mrs Kupke's son and was living in the Kupke 
household. It is also common ground that at the time 
she was offered the job she had a part-time job with a 
bank and was studying teaching at Murdoch 
University. Mrs Kupke says that she saw the work at the 
hostel which she offered to Miss Read as a means of 
enabling her, or encouraging her, to finish her studies 
which she was then undertaking. However, as not 
infrequently happens when employment relationships 
are bom out of circumstances such as those now in 
question, that is, where domestic and commercial 
arrangements are interwoven things turned sour. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Towards the end of June one of the residents is said to 
have lost her wallet, or a handbag, on a day when Miss 
Read was on duty at the hostel. The staff member to 
whom that loss was initially reported apparently did not 
report that to Mrs Kupke until almost a week or so 
thereafter. When she did, Mrs Kupke became 
suspicious that Miss Read might be responsible in some 
way. She had, I think, earlier seen Miss Read with a 
wallet which appeared to meet the description of that 
which was said to have been missing when Miss Read 
was resident at the Kupke house. Coincidentally things 
in the Kupke house were not as good as presumably had 
been hoped at about that time and Miss Read happened 
to be moving out to another place of abode. After Miss 
Read had left the house Mrs Kupke mentioned to her 
son that she was somewhat suspicious of Miss Read 
regarding the wallet disappearance. Her son, it seems, 
then told Miss Read of that. What he said to her is not 
clear and in the context of these proceedings does not 
matter. He was not called as a witness, but Miss Read 
says that he said to her that Mrs Kupke accused her of 
stealing the wallet and, possibly the money that was 
with it. 

Be all that as it may, the next morning, a Monday, 
Miss Read confronted Mrs Kupke about the matter at 
work. To say the least she was indignant and somewhat 
annoyed at what she described as a "ludicrous" 
suggestion, that she was a thief. She had never stolen 
anything in her life and took umbrage at being accused 
of doing so on this occasion. Miss Read says that Mrs 
Kupke indicated in response that residents had been 
complaining about her and that in the circumstances 
perhaps she should work out the time until her annual 
leave was due and then not return. Mrs Kupke says that 
Miss Read was, "very, very rude", to use her words, to her 
when she was confronted by Miss Read about the 
matter and was somewhat defiant as well. She denies 
accusing Miss Read of theft. She says merely that she 
spoke of her suspicions about the matter to her son. 
However, she acknowledges that she said to Miss Read 
that she should look to other employment after her 
holidays had fallen due, in about six weeks time. 

The upshot seems to have been that Miss Read said 
that she would go to the Union about the matter, to 
which she says Mrs Kupke replied that if she did Mrs 
Kupke would "get her" for drinking on the job. Whether 
Miss Read went to the Union then and there is not clear, 
but what is clear is that soon thereafter she spoke to the 
complaints officer associated with the Departments of 
Community Services and Health with responsibility for 
nursing homes and aged persons hostels. 

She indicated to this officer that she had been falsely 
accused of stealing and that she thought her job was on 
the line because of it. Miss Read says that she was told 
by that officer to get the staff at the hostel to sign a paper 
saying that she was a reliable and competent worker. 
She then set about to get that paper signed. Mrs Kupke 
says as a consequence of that a number of members of 
the staff came to her, objecting to having to sign what 
they described as a petition, but of which it is fair to say 
Mrs Kupke then knew nothing. 

It seems that Mrs Kupke took this as the last straw. 
She says it was destabilising and upsetting staff morale. 
She spoke to her superior in the Respondent's organisa- 
tion and together, it appears, they resolved that the time 
had come to dismiss Miss Read. Thus on or about 5 July 
Mrs Kupke told Miss Read that her services were no 
longer required. 

She was told, apparently, or so Mrs Kupke says that 
her work was not up to standard and that she should go. 
The indications are, that she was paid holiday pay for 
six weeks, being one year's entitlement, two weeks' pay 
in lieu of notice and one week's pay for the work up to 
the time of the termination. All those matters, it is 
A71931-8 

accepted, were in accordance with the provisions of the 
Aged and Disabled Persons Hostels Award which 
governed the employment of Miss Read. 

Mrs Kupke says that Miss Read's attitude to her work 
was quite unsatisfactory. She says that she had been the 
subject of criticism from the residents about the casual 
nature of her clothes; about not wearing shoes in the 
dining room, but rather appearing with bare feet; about 
serving cold meals; about not washing the residents 
properly or at all, amongst other things. 

Mrs Kupke says that she spoke to Miss Read about 
these matters from time to time and indeed, about other 
matters and tried to show her how to go about her duties 
but to no avail. Mrs Kupke says too that Miss Read 
frequently resented being told what to do and did not 
always heed the instructions given to her. 

Miss Read denies all of this. She says that she was 
never counselled about her misdeeds. She questions 
whether there were, in fact, any complaints about her 
from the residents. Moreover, she says that her work 
was quite satisfactory and has called some of her former 
work mates to-verify her claim. 

To a very great degree as Miss Jackson has so rightly 
said, or at least inferred, this matter is largely a question 
of fact. Indeed, as Miss Jackson submitted there is a 
substantial degree of inconsistency in the evidence 
between the witnesses and it is my function to 
endeavour to resolve that conflict, which is most 
marked between the evidence of Miss Read and Mrs 
Kupke. 

No real purpose is to be served by reciting their 
conflicting evidence in any more detail than I have 
done thus far. I am bound to say, however, having heard 
the evidence and reflecting upon it, particularly the 
evidence of Miss Read and Mrs Kupke, who I think it 
can be said are the principal players in this unhappy 
affair, that in general I prefer the evidence of Mrs 
Kupke. Whilst she did not impress me as a strong 
individual I accept her evidence as being a more 
thorough and reliable account of the events than those 
given by Miss Read, who I thought was somewhat too 
concerned to protect her position than tell the story as it 
happened. Further, although I do not attach too much 
significance to it, on matters of detail Miss Read was not 
as precise as was Mrs Kupke. Miss Read, for example, 
had some difficulty in identifying who it was that she 
spoke to regarding the complaints of stealing. She first 
thought it was the complaints officer for the Nurses 
Federation but it seems to have been someone else. All 
in all, I am left with the distinct impression that her 
evidence in material particular is less than reliable. 

I find that Miss Read was, as Mrs Kupke said, the 
subject of complaints about a number of matters by the 
residents. Amongst those matters was the failure to wear 
footwear in the dining room, the wearing of clothes 
which some residents thought were apparently too 
casual, tendering inadequately heated or burnt food, 
and not assisting with showering in the proper 
manner. 

Though Mrs Vincent, who was another assistant 
supervisor and an employee of some SVfe years standing 
at the hostel, says that she heard of no criticism of Miss 
Read from the staff or from the residents, save as to one 
showering complaint, she acknowledged quite readily 
that she was not in a position where she would expect to 
get complaints from residents. Moreover, she was 
somewhat surprised to learn of Miss Read's dismissal 
because she thought Miss Read and Mrs Kupke got on 
quite well. Plainly on the evidence of both Miss Read 
and Mrs Kupke that was not the case, at least towards 
the end of this unhappy affair. 

Though Miss Read says that she only went into the 
dining room without footwear on one occasion and 
then with the permission of her immediate supervisor. 
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Mrs Baxter, I do not accept that that was the limit of her 
transgression in this respect. Rather, I accept the 
position to be as Mrs Kupke said, that she transgressed 
in that way on a number of occasions. 

Further. I accept that from time to time Miss Read 
was spoken to by her supervisors about such things as 
not setting the table properly, her reluctance to tidy up 
or vacuum the floor about the dining room table, the 
serving of burnt meals and cold drinks, and perhaps 
more significantly about her reluctance to assist with 
the personal needs of the residents when she became a 
personal care assistant. 

I accept Mrs Kupke's evidence that Miss Read was 
reluctant to assist with dressing residents when they 
needed dressing, that she did not comb their hair when 
she ought to have, that she did not properly see to the 
washing needs of the residents and that she was 
reluctant to see that toilet matters, such as the cleaning 
of commodes, were attended to. To some extent that is 
verified by the witnesses Mrs Dahners and Mr Droste. 
Mrs Dahners. another supervisor at the hostel who it 
must be said was in the hostel for only a short time, 
testified that many of these things occurred despite 
attempts to show Miss Read otherwise, and that there 
were numerous complaints about Miss Read from the 
residents regarding them. Mr Droste, who it seems has 
been working in the hostel for some 10 years says that he 
heard many complaints from residents and that they 
were frequent. Furthermore, Mrs Baxter, apart from 
one incident relating to no footwear in the dining room 
acknowledged, that there had been complaints about 
Miss Read's clothing and about food serving. 

Overall 1 am quite satisfied on the balance of 
probabilities that the shortcomings of which Mrs 
Kupke has spoken did occur and that they were the 
subject of complaints from residents. Furthermore, I 
accept, as 1 have already indicated. Mrs Kupke's 
evidence that she tried to help her overcome these 
deficiencies by doing the work with her and showing 
her how it should all be done. 

Mrs Kupke alleges that Miss Read said to her that she 
did not like doing some of the jobs associated with 
caring for elderly people. To some degree that is 
supported by Mr Droste whose evidence though falling 
short of suggesting that Miss Read did not like elderly 
people was that she did not appear to have the ability to 
do the work because she did not have a feeling for it. 
That, somewhat corroborates what Mrs Kupke said 
earlier in these proceedings. 

Though none of the complaints to which I have 
referred were in writing, or otherwise put in a formal 
way, I am quite satisfied on balance that the Applicant 
was told on a number of occasions that she was not 
working up to scratch and that she knew, or ought to 
have known, that something needed to be improved if 
she was to be able to remain in the employ of the 
Respondent. 

On my finding of the facts she was given every 
opportunity to improve her performance, but she 
simply did not or was unable to do that satisfactorily. I 
accept that an employee is entitled to be given an 
opportunity to make good her deficiencies, but there 
must come a time when enough is enough. On this 
occasion I am satisfied that that time had well and truly 
come. Miss Read had been given ample opportunity to 
perform to the level which was reasonably required of 
her. Indeed, I think the position was that because of the 
domestic arrangements, or connections, between Mrs 
Kupke, her son and Miss Read, Mrs Kupke gave Miss 
Read more opportunity to prove herself than perhaps 
might have been otherwise expected. To some extent it 
might be said that she had been too forbearing. 

In all the circumstances I am bound to say that I am 
not satisfied on balance that the dismissal was unfair. In 
an environment such as an aged persons hostel there is 
simply no scope for those who are not willing, or who 
are unable to perform satisfactorily all of the tasks no 
matter how unpleasant some might be, which are 
necessary to care for the residents. Still less is there 
scope for there to be any internal discord which, I 
accept, became evident after Miss Read had 
endeavoured to have members of the staff sign a paper 
indicating that she was a reliable employee. In those 
circumstances I am, as I say, far from convinced that the 
dismissal was unfair. I might say in passing, though in 
yiew of my finding it does not become necessary to pass 
judgment on the matter, had I concluded that the 
dismissal was unfair, I would still be reluctant to order 
that Miss Read be reinstated. It is abundantly clear that 
Miss Read is deeply hurt about what she believes to be 
an allegation of theft made against her by Mrs Kupke. I 
cannot think that she in any way trusts Mrs Kupke any 
further. In those circumstances for the two to again have 
to work together in a small work place such as the hostel 
seems to me to be a recipe for disaster. 

It might be, as Miss Jackson has submitted, that Miss 
Read could or should be employed at another of the 
Respondent's hostels, but that is not to point when 
reinstatement is being sought and indeed, there is no 
evidence that other work is available at other places. Be 
that as it may, I am far from convinced that the 
dismissal was unfair. The question of reinstatement 
therefore does not present itself as a problem on this 
occasion. 

Since much was said of the allegation or accusation 
of theft against Miss Read, I feel bound, in conclusion, 
to say briefly something of it. I accept Mrs Kupke's 
evidence that she did not accuse Miss Read of stealing 
the wallet or handbag either to her son or to Miss 
Read; rather, she mentioned that she simply suspected 
her, as she apparently did with the other staff who were 
on duty on that occasion. It may be that her son 
interpreted it differently, I do not know. Although it was 
not an issue in these proceedings, there was no evidence 
to substantiate any suggestion that Miss Read stole the 
missing wallet. On that note I simply propose to order 
that the proceedings be dismissed, being, as I am, not 
satisfied that the Applicant has made out on balance 
the claim that the dismissal of Miss Read was unfair. 

Appearances: Miss S.M. Jackson on behalf of the 
Applicant. 

Miss G.P. Marton on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch 

and 
Board of Management, Servite Villa 

Catholic Homes for the Aged. 
No. CR615 of 1989. 

COMMISSIONER G.L. FIELDING. 
19th day of September 1989. 

Order. 
HAVING heard Miss S.M. Jackson on behalf of the 
Applicant and Miss G.P. Marton on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be and is hereby 
dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch 
and 

Mt Newman Mining Co Pty Ltd. 
No. CR699 of 1989. 

COMMISSIONER J.F. GREGOR. 
20th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 7 September 1987 a 
conference was held at Port Hedland to discuss a 
dispute between the parties concerning the alleged un- 
fair dismissal of John Hamilton, a member of the 
Applicant Union. At the conclusion of the conference 
the dispute had not been resolved and was referred for 
hearing and determination. The parameters of the 
dispute are described in the Schedule attached to the 
Memorandum in the following terms— 

On 10th of August, 1989 the Respondent 
Company terminated the services of John 
Hamilton for an alleged assault upon a member of 
supervisory staff. 

The Applicant Union, of which John Hamilton 
is a member, claims that the dismissal was unfair 
and seeks a declaration to that effect together with 
an order for reinstatement. 

The Company denies the dismissal was unfair 
and opposes the making of a declaration and issue 
of an order. 

Immediately after the conference the matter 
proceeded to hearing. As I understand the parties' 
positions, it is agreed that the worker committed mis- 
conduct. The difference between them is that the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch (the 
Applicant) asserts that the penalty of summary 
dismissal, which has been applied by the Company, is 
unfair given the circumstances. 

I record, in narrative, the events which are relevant to 
the matter upon which I must provide adjudication. It 
appears that at approximately 2335 hours on Thursday, 
27 July 1989 Mr John Hamilton committed an assault 
upon the "D" shift foreman Mr B. Pearce. Apparently 
Mr Pearce and Mr Hamilton were travelling in a vehicle 
in company with a Mr A. Small and their shift 
supervisor, Mr Colin Booker. Mr Booker, who was 
driving the vehicle, was transporting the occupants to a 
place where they could find ore trucks for Messrs 
Hamilton and Mr Small to operate for the balance of 
the shift. Mr Hamilton and Mr Small were in the rear of 
the vehicle cabin. Mr Booker recalls that Mr Pearce and 
Mr Hamilton were discussing a "Request to Produce a 
Medical Certificate" form. An argument arose from this 
discussion with both Mr Pearce and Mr Hamilton 
talking in raised voices. The subject of the discussion 
was a dispute between Mr Hamilton and Mr Pearce 
whereby Mr Hamilton had said that he had an 
application for sick leave refused. He had raised the 
matter with Mr Pearce, who was then the acting shift 
supervisor. Mr Pearce had told him that he (Hamilton) 
had signed a "Request to Produce a Medical 
Certificate" form. Mr Hamilton was concerned about 
this because he could not remember signing any form at 
all, so he asked Mr Pearce if he could see the form. The 
form was not produced to him, notwithstanding that on 
a number of day shifts he asked Mr Pearce to see it. 
These requests continued over a sequence of day shifts 
and on the last day he asked again if he could see the 
form. Mr Pearce told him that he could have a copy. 
However, he never received the copy from Mr Pearce 
who then was absent on a course. In the meantime the 
issue had continued to concern Mr Hamilton and he 
had raised it with his shop steward, Mr Scott Mathison, 
who had progressed the matter through to Mr Booker, 
who had within an extremely short time resolved the 
issue. 

Mr Booker drew this to the attention of Mr Hamilton 
during the argument, but this did not bring it to an end. 
Mr Hamilton accused Mr Pearce of lying to him over an 
alleged variation to the requirements to sign the form in 
question and told him that he had lost credibility. At 
that point Mr Booker saw Mr Hamilton punch Mr 
Pearce around the face and head with both fists from 
the back rear. Mr Booker moved to restrain Mr 
Hamilton. He was assisted in this by Mr Small. 

After the incident Mr Booker took Mr Pearce to the 
Occupational Health Centre where he was examined by 
the occupational health attendant. Ms Sharon 
Rowlands gave evidence of what occurred in the centre 
and a copy of the medical log was produced as Exhibit 
W6. This exhibit shows that Mr Pearce presented with 
lacerations to the right zygomatic bone region. There 
was head injury and a soft tissue injury to the left 
parietal. The injuries were consistent with an assault 
with punches to the head and face. The injuries were 
such that Ms Rowlands conducted neurological 
observations. Mr Pearce was retained in the medical 
centre for over an hour during which time the report 
indicates that he was shaky and disquieted. Oxygen was 
administered to him during this time. However, after 
about IVs hours in the centre he was released. He 
insisted on returning to work and he completed the 
shift. 

Mr Handmer, who appeared for the Applicant, in 
effect mount a case of mitigation. He says that Mr 
Hamilton is a quiet, shy and reserved man who has 
been employed by the company for 11 Vz years. For all of 
this time he has lived in the single persons quarters in 
circumstances which because of the environment are 
conducive to loneliness and, as I understand the 
suggestion, the potential for some anti-social 
behaviour. Nevertheless, in the whole of that period Mr 
Hamilton has not been involved in any incidents at 



work of a like nature. This all should be considered 
against the facts in the matter where, according to Mr 
Handmer, the actions of foreman Pearce amounted to 
provocation in that he had no satisfactory explanation 
why, in the first place, he had told Mr Hamilton that he 
had signed the form, and secondly, when the matter 
became an issue, why he did not immediately bring it to 
an end by producing the form to Mr Hamilton so that he 
could be satisfied. Alternatively, Mr Pearce could have 
sought advice from his own superiors as to whether the 
process concerning the forms had changed. It was 
suggested that the actions of foreman Pearce amounted 
to an abuse of his power as acting shift supervisor over 
Mr Hamilton, because the inference can be drawn that 
he deliberately withheld the information which would 
have satisfied Mr Hamilton in order to tease him or 
upset him. 

Mr Woodward, who appeared on behalf of the 
company, says that the inferences drawn by Mr 
Handmer are not available because the matters which 
led to the incident did not justify the violence of the 
action that occurred. He conceded that Mr Hamilton 
had asked Mr Pearce for the return of the form, or at 
least to sight it after Pearce had told him that his 
signature was on it. However foreman Pearce's conduct 
was perfectly explainable because there had been a 
change in the way that things were to be processed and 
he was entitled to check to see what that change was. Mr 
Woodward conceded that he may have taken too long to 
do that, or was slow, but he was not remiss in his duties 
to the extent that deserved the type of action, which Mr 
Woodward described as vicious and cowardly, that was 
perpetrated upon his person by Mr Hamilton. Because 
of the action the company had now lost confidence in 
Mr Hamilton, it was concerned for the welfare of its 
other employees and therefore under no circum- 
stances should the continuation of his contract of 
employment be acceptable. The only action available to 
the company had been taken by it, but only then after a 
detailed investigation into the issue was conducted on 
28 July, that investigation being attended by all persons 
who were involved, or who had an interest in the matter. 
The issues had been thoroughly canvassed in the 
investigation and at the end of it the company was 
convinced that there was no action it could take other 
than to terminate the contract of service. It did so after 
sober consideration of all of the circumstances involv- 
ing Mr Hamilton's employment including his 
residence at the single persons quarters, the fact that he 
had been offered alternative accommodation to the 
single persons quarters which he had refused; not the 
least of the matters which was put in the balance, was 
his long service. 

The Commission heard evidence from Mr Colin 
Booker, the "D" shift supervisor, who related the events 
which have been described in the narrative above. His 
evidence was supported by Mr Pearce who described 
the events that occurred on the night in question. Mr 
Pearce was also subject to detailed cross examination 
by Mr Handmer on the events which led to the incident. 
Expert evidence was called from Ms Sharon Rowlands 
who was on duty in the occupational health centre the 
night that Mr Pearce presented for treatment. She 
confirmed the substance of the contents of Exhibit W6. 
Evidence was called by Mr Handmer from Mr 
Hamilton who related his version of events. He 
indicated to the Commission that he had been 
extremely upset at the treatment of him by Mr Pearce 
over his wish to see the form and it was his view that Mr 
Pearce had deliberately provoked him or at least teased 
him. Nevertheless he regretted his actions of 27 July and 
indicated to the Commission that he believed that he 
would never indulge in such conduct again. The final 
witness called was Mr E. Burton who is the Deputy 
Convener of the Transport Workers Union at Mt 

Newman. His evidence did not touch upon the issues 
other than to give evidence to the Commission that he 
had experienced treatment at the occupational health 
centre which he believed was excessive. He had 
attended the occupational health centre because he had 
been wearing new boots and wanted a bandaid because 
of skin aggravation. He said that he had been diagnosed 
as having a work related injury, his boots were removed, 
his feet were bathed in antiseptic and appropriate 
bandages were applied and he was sent back to work. 
The substance of his evidence was that the treatment he 
received was excessive and therefore, by inference, the 
treatment Mr Pearce received on 28 July could well have 
been excessive. I will comment later specifically 
concerning Mr Burton's evidence as I believe it raises 
issues not necessarily associated with the matter for 
adjudication but which nevertheless requires a 
response. 

In respect of all of the evidence of the other witnesses I 
find they presented a truthful version of the events as 
they saw them. There is a large measure of agreement 
between them as to what occurred. 

The facts in this case must be weighed against the 
principles that the Commission is required to apply. In 
this respect it is generally accepted that summary 
dismissal is justified on the grounds of misconduct if it 
is such as to strike at an essential term of the contract. 
The fundamental dicta which needs to be applied 
is— 

... the question whether the misconduct proved 
established the right to dismiss the servant must 
depend upon the facts — and it is a question of fact 
[Clouston & Co v. Corry (1904-07) All ER 685 at 
687], 

... since the contract of service is but an example 
of contracts in general, so that the general law of 
contract will be applicable, it follows that, if 
summary dismissal is claimed to be justifiable, the 
question must be whether the conduct complained 
of is such as to show the servant to have dis- 
regarded the essential conditions of the contract of 
service [Laws v. London Chronicle (Indicator 
Newspapers) Ltd (1959) 2 All ER 285 per Lord 
Evershed MR at 287], 

... the question of whether the conduct of an 
employee amounts to misconduct justifying 
instant dismissal generally depends upon whether 
or not the act complained of can properly be 
regarded as ... of such a nature as to strike at 
essential elements of the contract of service... [in re 
Dispute — Homebush Abattoir (1966) AR (NSW) 
371], 

The Commission has consistently endorsed the 
action of employers who summarily dismiss employees 
for assaulting others in or about the workplace, whether 
in working hours or not. A list of such cases has been 
recorded by Fielding C. in his decision of John Peter 
Cioccarelli v. Hamersley Iron Pty Limited in 1983 (63 
WAIG 1105 at 1107). 

There has been a substratum of the principle 
developed out of the case Angew Mining Co Pty Ltd v. 
Australian Workers Union (1986) 66 WAIG 1008 when 
the Full Bench, in considering an appeal against a 
decision of Salmon C. to reinstate a worker who had 
been dismissed following upon a fight at a social club in 
a mining town, decided that the dicta which had been 
established in Tomlinson v. the London, Midland and 
Scottish Railway Co (1944) 1 All ER 537 was not 
applicable because the possibility of a detriment to the 
working relationship was, in the circumstances of the 
matter then before him, too remote from the worker's 
conduct. Salmon C. decided, in effect, that he would 



accept that the conduct of the worker was unlikely to 
have an adverse effect upon the company's desire to 
obtain maximum efficiency in its operations. 

However, the above case is the only departure from 
the stratum of cases involving fights at workplace. The 
issue was thoroughly reviewed by Fielding C. in Robe 
River Iron Associates v. Australian Workers Union 
(1986) 66 WAIG 1484. That case involved what 
amounted to an application for an order from the 
Commission that the Applicant be authorised to 
summarily dismiss Mr G. Acosta from its employment 
for misconduct. That order being necessary because of 
the existence then of orders of the Commission in Court 
Session made on 21 August 1986 in Matter No. 758 of 
1986. The Applicant had dismissed Mr Acosta in 
circumstances which the Commission found that he 
had offered to deal with a supervisor in a violent way 
and had stepped towards him and had pushed him in a 
vigorous manner. Mr Acosta, at the time, was a long- 
standing employ ee of the Applicant Company and had 
a record of eight years' good service with the 
Applicant. 

This decision was subject to review by a Full Bench of 
the Commission in Australian Workers Union v. Robe 
River Iron Associates (1986) 66 WAIG 1517 when the 
majority overturned the decision of Commissioner 
Fielding. That decision in turn was the subject of an 
appeal to the Industrial Appeal Court in Robe River 
Iron Associates v. AWU (1987) 67 WAIG 320. By its 
decision the Appeal Court reversed the decision of the 
Full Bench, and the writing of the learned Judges, in my 
respectful view, reflects the comtemporary develop- 
ment of the stratum of case law I have traced in this 
decision on the question of summary dismissals for 
misconduct of the nature under review. 

I draw attention to the Reasons of President Brinsden 
J. at page 322 of the decision when he says— 

I am afraid I do not find the Senior 
Commissioner's reasoning very convincing as he 
seems to have made light of what was apparently a 
serious threat and so found as a fact by 
Commissioner Fielding. That Mr Acosta's 
previous record had not indicated unlawful 
behaviour and that he is married with a child 
seems to be an irrelevant consideration in the 
circumstances which had only recently arisen. 
What is overlooked is the Appellant's duty to its 
employees to conduct its work practices without 
endangering them. Here it was put on notice that 
one employee in the employer's workplace had 
threatened violent action against another 
employee to take place in the employer's work- 
place. It was its duty in the circumstance to take 
whatever action it thought necessary to protect the 
threatened worker. It is worth reflecting on what 
would be the position of the Appellant if, in the 
light of its knowledge of the threat, it had continued 
to employ Mr Acosta and the threat had been 
carried out. In those circumstances it would have 
laid itself open to a claim for worker's 
compensation [see Western v. Great Boulder 
Goldmine Ltd (1964) 112 CLR30] and possibly a 
common law action for damages for negligence. 

The rule to be applied is crystallised even further in 
the Reasons of Kennedy J. at page 324 where he 
writes— 

The test, however, is not whether the dismissal 
was "equitable". The test was as expressed in the 
reasons of the learned President namely whether 
the employer's right of dismissal had been 
exercised unjustly and unfairly, the task being to 
address the industrial unfairness of the decision 
based upon the nature and quality of the conduct 
involved. 

It is against these principles that I must judge the facts 
in the matter. The incident that occurred was admitted 
by both of the parties to be misconduct. There is doubt 
cast upon the severity of the assault upon Mr Pearce 
only through the evidence of Mr Burton, who suggests 
that the treatment one receives from the occupational 
health centre is in excess of what one normally would 
expect, given the gravity of the injury that a person is 
then suffering. This is evidence that I most rapidly dis- 
card. I find it disquieting that at a time when safety 
standards in the mining industry are under public 
question that when a thorough medical service is 
provided that can, in some way, be held up as being too 
much for the circumstances. I am more inclined to 
think that the evidence was tongue-in-cheek ratherthan 
serious but if it was serious I dismiss it, and if it was not, I 
observe that evidence of such a flippant nature has no 
place in proceedings before the Commission. 

Mr Hamilton did assault Mr Pearce. The assault was 
of a more serious nature than the assault in the Acosta 
case. Here was a series of blows of a substantial nature 
delivered around the head of the foreman. The assault 
only being brought to a conclusion by the intervention 
of two other employees. 

Mr Hamilton says that he was driven to the action he 
took because of Mr Pearce's conduct over the form. 
Even if he was, the assault was certainly dis- 
proportionate to the provocation. There were other 
actions available to Mr Hamilton; he did not take them. 
Worse, during Mr Pearce's absence the issue was raised 
in the way that it should have and was disposed of 
quickly by the actions of Mr Mathison, representing Mr 
Hamilton and by Mr Booker, representing the 
management. So at the time that the assault took place 
there was no issue remaining concerning Mr Hamilton 
and the 'signing' of his document. The conclusion is 
therefore open that the argument and the following 
assault were in retribution for Mr Pearce's action. 

According to the rules that I must apply the assess- 
ment of industrial fairness must be based upon the 
nature and quality of the conduct involved. I have taken 
into account Mr Hamilton's long service but in my view 
it does not diminish the responsibility that he bears for 
proper behaviour towards other members of the work- 
force. If long service of itself was to be a factor which 
would justify an assault, an absolutely untenable 
situation would be created where any worker with long 
service who had a grievance against the supervisor 
could feel that he was entitled to make a physical assault 
upon that supervisor, or other worker, and be freed from 
the responsibility of his actions by the mere virtue of his 
long service. That is not a situation which should be 
allowed to apply or be thought should apply. 

In all of the circumstances I find that John Hamilton 
was in a fundamental breach of his contract of service 
and there is no warrant for the Commission to interfere 
with the employer's decision to terminate his service. 
An Order dismissing the application will now issue. 

Appearances: Mr Handmer appeared for the 
Applicant. 

Mr Woodward appeared for the Respondent. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia. Industrial 

Union of Workers. Western Australian Branch 
and 

Mt Newman Mining Co Pty Ltd. 
No. CR699 of 1989. 

COMMISSIONER J.F. GREGOR. 
20th day of September 1989. 

Order. 
HAVING heard Mr Handmer on behalf of the 
Applicant and Mr Woodward on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

FULL BENCH — 
Unions — Application for 

alteration of rules — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 62. 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. 1603 of 1988. 
BEFORE THE FULL BENCH. 

THE PRESIDENT. P.J. SHARKEY Esq 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER G.L. FIELDING. 
14th day of September 1989. 

Application to amend eligibility rule — objectors — 
amendment to application — withdrawal of 
objectors — provisions of Act were complied with 
— application granted. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. 

This was an application pursuant to section 62 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") brought by the Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch. 

Put briefly the applicant union sought to amend Rule 
4.—Eligibility for Membership by inserting in 
paragraph 2 of the said rule the following 
classifications; boiler attendants, boiler controllers, 
tour guides in power houses, power shovel operators, 
excavator operators, unit attendants and controllers 
and plant attendants in power houses and their 
assistants and railway observers. 

The applicant union also sought to add an additional 
paragraph to the said eligibility rule that being 
paragraph 2A which reads as follows:— 

2A. Subject to subparagraphs 1,2 and 3 hereof, 
persons who are employed in any classification 
which, as at the (insert date) was covered by any 
award of the Western Australian Industrial 

Relations Commission or any industrial 
agreement registered in the Western Australian 
Industrial Relations Commission to which the 
union was. at the date, the only union party, shall 
be eligible for membership of the union. 

The matter first came before the Full Bench on 6 
April 1989 whereupon it was found that the application 
had been incorrectly gazetted. The matter was 
adjourned sine die so that the gazettal could be 
corrected. The application was re-gazetted and 
appeared at 69 WAIG 2276. 

Objections were lodged by the following 
organistaions and companies: The Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers, the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch, the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia, 
BHP Minerals Ltd, Goldsworthy Mining Ltd, Mt 
Newman Mining Co Pty Ltd, Hamersley Iron Pty Ltd, 
Robe River Iron Associates, Western Mining 
Corporation, Roche Bros Pty Ltd, Brunswick NL. 
Dampier Salt Operations Pty Ltd, AMC Mineral Sands 
Ltd, Greenbushes Ltd, the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch, the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), the 
Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers 
and the Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers. 

The matter was brought on for hearing by the Full 
Bench on 23 August 1989 by way of a directions 
hearing. 

At the directions hearing, the applicant union sought 
leave to amend its application. It sought to delete from 
its application to amend its rules all classifications 
except those of "tour guides in power stations" and 
"railway observers". The applicant union also sought to 
delete paragraph 2A from its application. There were no 
objections to the application to amend, and we granted 
leave to amend the application accordingly. 

Following the said amendment a number of the 
objectors sought leave to withdraw their objections and 
to no longer take part in proceedings. Those objectors 
were: The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, the Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch, the Australasian Society of 
Engineers. Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch, the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia, Western Mining Corporation, 
Roche Bros Pty Ltd, Brunswick NL, Dampier Salt 
Operations Pty Ltd, AMC Minerals Sands Ltd, 
Greenbushes Ltd and the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch. 

The Full Bench ordered accordingly, leave was 
granted and the abovementioned parties withdrew 
from proceedings. The Electrical Trades Union of 
Workers of Australia (Western Australian Branch), the 
Operative Painters' and Decorators' Union of 
Australia, West Australian Branch. Union of Workers 
and the Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers were not represented at the directions hearing 
but later lodged written sttements that they did not wish 
to pursue their objections or to take any further part in 
proceedings. 



The matter then came on for hearing on 12 
September 1989. Represented at that hearing was the 
applicant union and the remaining objectors namely 
Hamersley Iron Pty Ltd, Goldsworthy Mining Ltd, Mt 
Newman Mining Co. BHP Minerals Ltd and Robe 
River Iron Associates. 

At the commencement of the hearing, the applicant 
union again sought to amend its application. It sought 
to amend the application to delete the word "railway" 
and substitute it with the word "locomotive", so that the 
application would read that the classification 
"locomotive observers" should be added to the 
eligibility rule rather than the classification "railway 
observers". 

On the basis of that amendment and an undertaking 
given by the applicant union that the term "railway 
observer" or "observer" or "locomotive observer" 
denotes a person who is employed as a second person 
on trains and whose duties are to "observe" and to assist 
the locomotive driver generally. Robe River Iron 
Associates withdrew their objections. In relation to the 
proposed addition of the classification "tour guides in 
power stations", it having been asserted by the 
applicant to relate to persons whose major and 
substantial employment is that of tour guide, Robe 
River Iron Associates withdrew their objection. 
Similarly the objectors Hamersley Iron Pty Ltd. 
Goldsworthy Mining Ltd, Mt Newman Mining Co and 
BHP Minerals Ltd also withdrew their objections on 
the same basis as regards "tour guides in power 
stations". In relation to the application to add the 
classification of "locomotive observer", the objectors 
relied on a letter from the applicant to the solicitors for 
the latter three objectors dated 7 September 1989. 

We are satisfied that the provisions of the Act 
applicable, namely section 62, section 55, section 56 and 
section 58(3) have been complied with as have the rules 
of the applicant organisation. The Registrar will be 
authorised to register the proposed alteration. 

Appearances: Mr D.H. Schapper for the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Section 62. 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. 1603 of 1988. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER G.L. FIELDING. 
20th day of September 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 12th day of September 1989 and having 
heard Mr D.H. Schapper on behalf of the applicant, Mr 
L.A. Jackson (of Counsel) on behalf of the objectors 
Hamersley Iron Pty Ltd, Goldsworthy Mining Ltd, 
BHP Minerals Ltd and Mt Newman Mining Co Pty 
Ltd, and Mr R.L. Lilburne (of Counsel) on behalf of 
Robe River Iron Associates, and the applicant today 
having made an oral application to amend its 
application so as to delete the word "railway" before the 
word "observers" where it appears in paragraph 2 of 
Rule 4.—Eligibility for Membership and substitute 
therefor the word "locomotive", and the application 
having been granted, and the amendment having 
satisfied the objectors, and the objector. Robe River 

Iron Associates thereupon having withdrawn its 
objection on the basis thereof and upon the basis that in 
the proposed amendment to the rules of the applicant 
union the meaning ascribable to the phrase "tour 
guides in power stations" was persons whose major and 
substantial occupation was that of "tour guides in 
power stations", and the other objectors having 
withdrawn their objections on the basis of the functions 
ascribed to "locomotive observers" in the letter of the 
7th day of September 1989 from the applicant union to 
the solicitors for the objectors Hamersley Iron Pty Ltd, 
Goldsworthy Mining Ltd, BHP Minerals Ltd and Mt 
Newman Mining Co Pty Ltd, annexed hereto and 
marked "A", and the Full Bench being satisfied that 
those matters required to be proven pursuant to section 
62, section 55, section 56 and section 58(3) insofar as the 
latter sections were required to be complied with in this 
application were proven, and the Full Bench having 
passed judgment on the matter and judgment having 
been delivered on the 12th day of September 1989, 
wherein the Full Bench unanimously granted the 
application and undertook to give reasons therefor, it is 
this day, the 12th day of September 1989 ordered that the 
Registrar be authorised to effect the alteration to the 
rules of the applicant union which is contained in the 
Schedule attached hereto. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

Schedule. 
Delete current Rule 4.—Eligibility for Membership 

and replace with the following:— 
4.—Eligibility for Membership. 

1. The Union shall consist of an unlimited 
number of persons employed, or usually employed 
in the State of Western Australia as: 

Carpenters and/or joiners (including ships' 
carpenters and joiners, carpenters employed on 
jetties, and wharves, dams and bridges) and 
joinery assemblers and roof tile fixers, and 
bricklayers, stoneworkers, stonemasons, marble 
masons, and stone, marble or slate polishers, 
stone, marble or slate machinists and stone, 
marble, or slate sawyers and labourers in the 
industry of monumental masonry, and foremen, 
subforemen or apprentices to or in any of the 
foregoing trades provided that no foreman 
tradesman or subforeman tradesman (except 
acting foremen tradesmen or acting subforemen 
tradesmen) who is eligible for membership of the 
Foremen (Government) Industrial Union of 
Workers, WA as at the 11th day of December 
1986 shall be eligible for membership of the 
Union and such other persons who have been 
elected Officers of the Western Australian 
Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers or 
were employed by that Union as at the date of 
registration of this Union except such persons 
who are eligible for membership of the 
Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch as at the 11th day 
of December 1986 and whose major and 
substantial duties are clerical. 
2. The Union may admit to membership any 

officer or employee of the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia as at the date of registration of 
this Union and shall admit to membership any 



person who is employed, or usually employed in 
the State of Western Australia including all islands 
bounding the whole coastline of the State in any of 
the following capacities: 

Engine drivers, steam boiler and gas producer 
firemen, trimmers or fuelmen or tour guides in 
power houses, engine cleaners, greasers, boiler 
cleaners, crane drivers, dynamo attendants in 
power houses, stationary motor drivers, electric 
power substation attendants, power house 
switchboard attendants, electric locomotive 
drivers, railway shunters, locomotive observers, 
railway car and wagon examiners (not being 
tradesmen) and railway messengers. Provided 
that, in respect of the vocations referred to in 
paragraph 2 hereof, employees of the Western 
Australian Government Railways Commission 
and persons eligible for membership of the Coal 
Miners Industrial Union of Workers of Western 
Australia employed in the coal mining industry 
within the State of Western Australia shall not be 
eligible for membership of the Union. 
3. Subject to paragraphs 1 and 2 of this rule, 

elected officers and employees of the Union shall 
be eligible for membership thereof except such 
persons who are eligible for membership of the 
Federated Clerks' Union of Australia Industrial 
Union of Workers. WA Branch as at the date of 
registration of the Union and whose major and 
substantial duties are clerical. 

4. A person shall not be a member of the Union 
who is not a worker except in the capacity of an 
honorary member or a member who or whose 
personal representative is eligible to some 
financial benefit or assistance under the rules of 
the Union whilst not being a worker. 

CORRECTIONS — 

WHEREAS a misprint occurred in the Western 
Australian Industrial Gazette issued on 28 December 
1988 Volume 68, page 3013, the following correction is 
made to Order No. 1105 of 1988: 

Delete "%" where it occurs in placitum (b), 
subclause (3) of Clause 8.—Rates of Pay in 3. of the 
Schedule to the Order and insert "$" in lieu 
thereof. 

Dated at Perth this 11th day of October 1989. 

(Sgd.) J. CARRIGG. 
Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL. RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service 
and Miscellaneous WA Branch 

and 
Kevin Duffs Health Studio and Others. 

No. 231 of 1989. 
HEALTH ATTENDANTS AWARD No. 49 of 1978. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

8th day of September 1989. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the 
above Order dated the 28th day of June 1989, the 
following changes are made: 

Clause 27.—Superannuation: Delete subclause 
(l)(b) and insert in lieu the following: 

(b) Except where the Trust Deed provides 
otherwise employer contributions shall be 
paid on a monthly basis for each week of 
service that the eligible employee completes 
with the employer. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Award Variation. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
Homes of Peace Inc. 

No. 1246 of 1987. 
NURSES' (HOMES OF PEACE) AWARD 

No. 28 of 1963. 
Nurses Health Care Industry 

COMMISSIONER J.A. NEGUS. 
12th day of July 1989. 

Correction Order. 
WHEREAS an error occurred in the drafting of the 
above order dated 29 September 1988, published in the 
WAIG, volume 69, page 360, the following correction is 
made. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2. — Arrangement: After 29. Effect of 38 

Hour Week add the following: 
30. Leave Without Pay. 

2. Clause 8. — Hours: 
(A) Renumber current subclauses (4), (5), (6) and 

(7) to (6), (7) and (8) respectively. 
(B) Insert a new subclause (4) as follows: 

(4) Up to five accrued days off per year of 
service, however accrued, may be taken as 
single days off and such days may be rostered 
at the employer's discretion subject to at least 
two days notice being given to the employee 
affected. 

(C) Insert a new subclause (5) as follows: 
(5) Payment of accrued days off shall be 

calculated at the employee's normal rate of 
pay, excluding penalty rates. 

3. Clause 10. — Annual Leave: 
(A) Delete subclause (3)(a) only and insert in lieu 

the following: 
(3)(a) If after one month's continuous 

service in any qualifying 12 monthly period an 
employee lawfully terminates her/his service 
or her/his employment is lawfully terminated 
by the employer through no fault of the 
employee, the employee shall be paid a 
proportionate amount in accordance with 
subclauses (1) and (2) of this clause in respect 
of each completed week of continuous service 
in that qualifying period, providing that in 
respect of such proportionate leave only, the 
17.5 per cent leave loading shall not apply. 

(B) Renumber subclauses (4) to (7) inclusive to (5) 
to (8) respectively. 

(C) Insert a new subclause (4) as follows: 
(4) Any time in respect of which an 

employee is absent from work except paid sick 
leave, the first three months of unpaid sick 
leave, the first month of workers compens- 
ation leave, long service leave and 
compassionate leave, shall not count in 
accruing annual leave. 

(D) Delete subclause (6)(a)(ii) only and insert in 
lieu the following: 

(6) (a) (ii) By consent between the employer 
and employee concerned, annual 
leave may be taken in single 
days. 

4. Clause 19. — Meal and Meal Hours: Delete 
subclause (2) only and insert in lieu the following: 

(2) One seven minute tea break shall be allowed 
during each shift and shall be taken when 
convenient to the employer without deduction of 
pay for such time. 

5. Clause 21. — Salaries: 
(A) Delete subclause (l)(c)(i) only and insert in 

lieu the following: 
(1) (c)(i)The employer may require an 

employee to receive wages by 
electronic funds transfer into an 
account held at any major bank, 
building society, or Nurses' Credit. 
Any costs associated with the 
establishment by the employee of 
such an account and of the 
operation of it shall be borne by the 
employee. 

(B) "Section A": Delete subclause (1) paragraphs 
(a), (b), (c), (d) and (e) only and insert in lieu 
the following: 

Per Week 

(1) Registered General Nurse: 
(a) Level 1: 1 

Level 2: 1 
2 
3 
4 

Level 3: 1 
2 
3 
4 

Level 4: 1 

Level 5: 1 
2 

393.30 
406.30 
423.80 
442.00 
455.90 
472.10 
490.90 
522.00 
536.60 
557.40 
567.80 
616.70 
632.30 
646.90 
662.50 
682.20 
703.00 
744.60 
765.40 
786.20 
817.40 
817.40 
872.60 

(C) Delete subclause (6) of Section A and insert in 
lieu the following: 

(6) The rates of wages prescribed in this 
section "A" shall have effect from the 
beginning of the first pay period commencing 
on or after the 29th day of September 1988. 

(D) Delete section B and insert in lieu the 
following: 

Section B: The minimum weekly rates as set 
out below shall be payable to employees to 
whom the new career structure has not 
applied, provided that the classifications and 
rates set out in this section shall not be 
applicable beyond 30 June 1989. 

(1) Registered General Nurse, 
(a) Registered General Nurse 

Per Week 

First year 
Second year 
Third year 
Fourth year 
Fifth year 
Thereafter 

393.30 
406.30 
423.80 
442.00 
455.90 
472.10 

Provided that a registered general 
nurse who is in charge of a ward, 
department or floor during the off duty 
period of a charge nurse, in addition to 
the appropriate weekly wage prescribed 
for the classification of "Registered 
General Nurse" shall be paid at the rate of 
$10.20 per week. 

For the purpose of this provision, "off 
duty period" shall mean the period of 
time between the termination of duty on 
one shift and the commencement of duty 
on the next succeeding shift. It shall not 
include time off on account of meal 
breaks, rest periods or rostered days off 
duty. 



3146 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G. 

(b) Charge Nurse. 
Years of experience as such: 

S 
First year 515.80 
Second year 525.20 
Third year 534.60 
Fourth year and 543.90 
thereafter 

Provided that a registered general 
nurse who is appointed charge nurse and 
who was in receipt of the "Thereafter" rate 
as set out in (a) shall commence on the 
Second Year rate as a charge nurse. 

$ 
(c) Night Nurse in Charge or 

Assistant Matron 
Average Occupied Beds 
171 and under 251 604.70 
251 and under 351 623.30 

(d) Deputy Matron 
(i) Where the daily bed 

average is under 251 643.60 
(ii) Where the daily bed 

average is 251 or 
over 666.60 

(e) Matron 
(i) Where the daily bed 

average is under 251 779.20 
(ii)Where the daily bed 

average is 251 or 
over 826.00 

Note: Experience for the purpose of subclause 
(1) of this clause shall mean experience at any 
registered hospital as a registered nurse. Provided 
that the employer shall not be required to accept all 
or any of such experience gained, prior to the 
requirement of the Nurses' Board to undertake a 
refresher course for the purpose of registration 
when fixing an employee's rate of salary, but shall 
from then on advance the employer's rate of salary, 
in accordance with the scale in subclause (1) of this 
clause. 

The rates of wages prescribed in this Section "B" 
shall have effect from the beginning of the first pay 
period commencing on or after the 29th day of 
September 1988. 

6. Clause 22. — Part-Time and Casual Employees: 
Delete subclause (1) only and insert in lieu the 
following: 

(1) Notwithstanding anything contained herein 
an employer shall be at liberty to regularly employ 
part-time employees at the rate of one fortieth of 
the appropriate rate for each hour worked. Such 
workers shall be entitled to pro rata payment for 
annual leave, sick leave, laundry and uniform 
allowance and any other weekly allowances as 
applicable. 

7. Clause 23. — Long Service Leave: Delete 
subclause (2)(a)(vi) only and insert in lieu the 
following: 

(2)(a)(vi) Absence of the worker on workers 
compensation not exceeding one 
month, or for such greater period as the 
employer may allow. 

8. Clause 25. — Special Allowances: Delete 
subclauses (1) and (2) only and insert in lieu the 
following: 

(1) A nurse holding a post graduation diploma 
or degree obtained from a recognised College of 

Nursing, University or College of Advanced 
Education and required in her/his employment: 

Per Week 
S 

(a) Six months study 18.30 
(b) 12 months study 13.60 

Provided that a post graduation degree shall 
be recognised at the 12 months of study rate. 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western 
Australia and required in her/his employment: 

(a) Six months study 10.20 
(b) 12 months study 14.20 

9. Clause 30. — Leave Without Pay: Add a new 
Clause 30. — Leave Without Pay in the following 
terms: 

30. — Leave Without Pay. 
Leave without pay may be provided by the 

employer and taken by the employee only where 
both parties consent and the arrangements for 
such leave shall be by agreement between the 
parties. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch 
and 

Australian Glass Manufacturers and Others. 
No. 322 of 1989. 

TRANSPORT WORKERS' (GENERAL) 
AWARD No. 10 of 1961 

COMMISSIONER C.B. PARKS. 
12th day of September 1989. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the 
above Order dated 29 June 1989 which appeared in the 
Western Australian Industrial Gazette in Volume 69 at 
page 2494, the following changes are to be made— 

That the Transport Workers' (General) Award 
No. 10 of 1961 as amended, be amended in 
accordance with the attached Schedule and such 
amendment shall operate on and from 29 June 
1989. 

(Sgd.) C.B. PARKS, 
[L.S.j Commissioner. 

Schedule. 
Clause 7A. — Supplementary Payment: Delete this 

clause and insert in lieu— 
7A.—Supplementary Payment. 

(1) In addition to the rates of wages payable 
under Clause 7. — Wages of this award an adult 
employee shall be paid a supplementary payment 
of $9.30 per week. 

(2) The amount of $9.30 per week payable to an 
employee pursuant to the provisions of this 
clause- 

fa) shall be for all purposes of this award; 
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(b) shall be reduced by the amount of any 
wages payment being made to that 
employee in addition to the rate of wages 
prescribed by Clause 7. — Wages of this 
award; 

(c) the rate of wages prescribed in Clause 7. 
— Wages of this award is not varied by 
this clause and shall not for the purposes 
of any other award, order, industrial 
agreement or any other agreement or 
arrangements to be deemed to have been 
so varied. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie 
on the 14th day of May 1989. 

Application No. 8 of 1989. 
Between Western Collieries Limited, Applicant 

and 
Australasian Society of Engineers, 
Moulders and Foundry Workers, 
Industrial Union of Workers and 

Australian Metal Workers Union, Respondents. 

In the matter of an application to vary the allowance for 
experienced tradesmen working underground. 

Amended Order. 
WHEREAS an error occurred in the Order issued in 
this matter the following more accurately reflects the 
decision of the Tribunal and replaces that previously 
published: 

Having heard Mr D. Forster. and with him Mr 
M. Murray, on behalf of the Applicants and Miss 
G. Marton on behalf of the Respondent the 
Tribunal, by consent, doth hereby award, order and 
prescribe: 

That the Western Collieries Limited (Special 
Conditions of Employment — Engineers) 
Award 1988 as amended be further amended 
with effect from the first pay period commencing 
on or after this day by deleting subclause (a) of 
Clause 3.—Rates of Pay and inserting in lieu 
thereof the following: 

(a) (i) The minimum total rate per week for 
adult workers and tradesmen shall 
be:— 
Column 1 Column 2 Column 3 
Number Classification Total Rate 

Per Week 
S 

1. Blacksmith. Welder 479.20 
2. Fitter. Turner. Machinist. 

Motor Mechanic. Auto- 
motive Electrician 479.20 

3. Electrical Fitter 479.20 
4. Millwright 479.20 
5. Trades Assistant 443.50 
6. Experienced Tradesman The Award 

{working on the surface) wage for the 
particular 
classification 
plus SI4.94 

7. Experienced Tradesman The Award 
{working underground) wage for the 

particular 
classification 
plus: 

a. After two years' service 
underground 14.94 

b. After a further 150 
shifts underground 23.14 

c. After a further 150 
shifts underground 30.34 

d. After a further 300 
shifts underground 32.24 

Column I Column 2 Column 3 
Number Classification Total Rate 

Per Week 
S 

8. Tyre Fitter 458.50 
9. Linesman on commence- 

ment 458.50 
Linesman after three years' 

service in the industry 463.50 
10. Refrigeration Fitter 479.20 
11. Lamp Room Attendant 443.50 

Dated as at 14 May 1989. 

(Sgd.) G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joe Barna 

and 
Spectrum Surveys. 

No. 980 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL 

15th day of September 1989. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Prison Officers' 

Union of Workers 
and 

Hon Minister for Corrective Services. 
No. 1303 of 1988. 

COMMISSIONER J.F. GREGOR. 
3rd day of September 1989. 

Order. 
WHEREAS the parties having met in conference on 
this matter and having agreed on a course of action to 
dispose of classification appeals lodged by Industrial 
Officers following hearings of the Department's 
Industrial Officers' Classification Committee; and 
whereas the Commission has advised the parties that it 
is prepared to assist them with the disposal of any such 



appeals; now therefore, I the undersigned, pursuant to 
the powers contained in the Industrial Relations Act 
1979 and in accordance with the provisions of section 
27(1) of the Act, doth hereby order — 

That the matter be discontinued. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 66. 

Thomas James Brown and 
Allison Mary Brown 

and 
J. Bateman (President), J. Hutchinson and 

O. Mansfield (Senior Officers) and the 
Executive of the State School Teachers 

Union of WA (Inc). 
No. 2000 of 1989. 

BEFORE THE PRESIDENT, 
P.J. SHARKEY Esq. 

10th day of August 1989. 

Order. 
THIS matter having come on for a directions hearing 
before me on the 10th day of August 1989, and I having 
heard Mr TJ. Brown on his own behalf as applicant and 
Ms P. Giles on behalf of the respondent, it is this day, 
the 10th day of August 1989, ordered that:— 

(1) The said directions hearing be adjourned till 
the 14th day of August 1989. 

(2) Matter No. 2000 of 1989 be listed for hearing 
on the 16th, 18th, 21st, 22nd and 28th days of 
August 1989 in addition to the 14th day of 
August 1989. 

(3) The service of application 2000 of 1989 be 
effected by delivering a copy of the application 
therein naming each individual member of 
the groups referred to as the Senior Officers 
and the Executive at the offices of the 
respondent union to the General Secretary, 
Mr O.B. Mansfield or the Receptionist. 

(4) I declare the requirements of Regulation 
89(2)(d) of the Industrial Relations 
Commission Regulations 1985, be waived in 
accordance with Regulation 91 thereof, I being 
satisfied that special circumstances exist. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 66. 

Thomas James Brown and 
Allison Mary Brown 

and 
J. Bateman (President), J. Hutchinson and 

O. Mansfield (Senior Officers) and the 
Executive of the State School Teachers 

Union of WA (Inc). 
No. 2000 of 1989. 

BEFORE THE PRESIDENT, 
P.J. SHARKEY Esq. 

14th day of August 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 14th day of August 1989 and having heard Mr TJ. 
Brown on his own behalf as an applicant, Mrs A.M. 
Brown on her own behalf as an applicant and Ms P. 
Giles (of Counsel) on behalf of the respondents and 
having made orders and directions in relation to the 
matter, it is this day, as at 11.00 a.m. on the 14th day of 
August 1989, ordered that;— 

(1) The matter be stood down until 2.15 p.m. on 
Monday, 14th August 1989. 

(2) There be mutual discovery and inspection of 
documents, papers, etc prior to 2.15 p.m. on 
Monday, 14th August 1989. 

(3) A declaration of service be filed by the 
applicants pursuant to regulation 91 of the 
Industrial Relations Commission Regula- 
tions 1985. 

and directed that;— 
(1) The parties file a schedule of or orally advise 

me at or before 2.15 p.m. on Monday, 14 
August 1989 as to those documents, papers, etc 
which are agreed as admitted in evidence. 

(2) The parties file or orally advise me by or at 2.15 
p.m. on Monday, 14 August 1989 as to those 
facts agreed between them. 

President. 

[L.S.] 
(Sgd.) P.J. SHARKEY, 

President. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3149 

WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. Industrial Relations Act 1979. 
The Federated Miscellaneous Workers Union 

of Australia. Hospital, Service 
and Miscellaneous 

and 
Ethnic Communities Council of 

Western Australia. 
No. 2208 of 1989. 

COMMISSIONER G.L. FIELDING. 
20th day of September 1989. 

Order. 
HAVING heard Mrs K. Digwood on behalf of the 
Applicant and Miss G.P. Marlon on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Respondent file and serve on or before 
Friday, 22 September 1989 a statement of 
particulars setting out the reasons for the dismissal 
of Ms W.E. Wickett relied upon by the Respondent 
in application CR503 of 1989. 

Geoffrey Brownrigg 
and 

Allstates Factoring Service Pty Ltd. 
Nos. 2262 and 2263 of 1989. 

COMMISSIONER G.L. FIELDING. 
20th day of September 1989. 

Order. 
HAVING heard Mr R.M. Edel (of Counsel) on behalf of 
the Applicant and Mr P.R. Hyland (of Counsel) on 
behalf of the Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the hearing date fixed for application Nos. 
1794 and 1795 of 1989 be and hereby vacated. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the 

Industrial Relations Act 1979 
and 

In the matter of an application for a 
reduction of the time in which an 

answering statement to Application No. 2234 
of 1989 is to be filed in the Commission. 

No. 2235 of 1989. 
COMMISSIONER G.J. MARTIN. 

12th day of September 1989. 

Order. 
WHEREAS an application was made by Beth Joan 
Madgen in accordance with the Industrial Relations 
Act 1979; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 2234 of 1989, its 
accompanying statement and this Order on St 
Catherine's Nursing Home. 

(2) That an answer to the claims in Matter No. 
2234 of 1989, filed with the Commission on the 
8th day of September 1989 shall be lodged by 
the respondent thereto with the Commission 
and a copy thereof served on Beth Joan 
Madgen within three days from the date upon 
which the documents mentioned in Item 1 of 
this Order are served upon the said 
respondent, St Catherine's Nursing Home, 
131 Broadway, Nedlands. 

Dated at Perth this 12th day of September 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Newspapers Ltd 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others. 
No. 2275 of 1989. 

COMMISSIONER J.A. NEGUS. 
26th day of September 1989. 

Order. 
In the matter of the Industrial Relations Act 1979 and in 

the matter of an application for a reduction of the 
time in which an Answering Statement to 
Application No. 2274 of 1989 is to be filed in the 
Commission. 

WHEREAS an application was made by WA 
Newspapers in accordance with the Industrial 
Relations Act 1979; and whereas the substance of the 
application has been discussed by me with 
representatives of the parties in Chambers, and whereas 
the representatives of the Respondent unions expressed 
strong concerns that this approach by the Applicant 
employer was a radical departure from the usually 
accepted modus operandi between these parties and that 
their members at the workplace would be incensed by 
an apparent attempt to proceed to arbitration without 
first seeking to conciliate. 

Now therefore, having formed the view that a 
shortening of time for answers as requested would not 
be in accord with section 6 of the Act, I the undersigned 
Commissioner, pursuant to the powers conferred on me 
under the said Act, do hereby order and direct;— 

That the application be dismissed. 

(Sgd.) J.A NEGUS, 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) G.J. MARTIN, 

Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Brian Arnold 

and 
Peat Marwick Hungerfords. 

No. 2300 of 1989. 
COMMISSIONER G.L. FIELDING. 

26th day of September 1989. 

Order. 
WHEREAS an application has been made to reduce 
the time for filing answers in Application No. 2297 of 
1989 and having heard Mr B. Arnold in person and 
there being no appearance on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the time for filing and answering statement 
in respect of Application No. 2297 of 1989 be and is 
hereby shortened to within 10 days of being served 
with the Notice of Application in this matter. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service 
and Miscellaneous WA Branch 

and 
The Ethnic Communities Council of 

Western Australia. 
No. 2303 of 1989. 

COMMISSIONER GJ. MARTIN. 
29th day of September 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
Applicant, Mr M.A. O'Connor on behalf of the 
Respondent and Ms J. Bamesby on behalf of the 
Federated Clerks Union of Australia, Industrial Union 
of Workers, WA Branch (Intervening) and the subject 
matter of the application having been resolved by 
conciliation in the terms of the undertakings given and 
accepted and recorded in the transcript notes of 
proceedings, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby Orders — 

That the application be withdrawn by leave. 

(Sgd.) GJ. MARTIN. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the 

Industrial Relations Act 1979 
and 

In the matter of an application for a 
reduction of the time in which an 

answering statement to Application No. 2303 
of 1989 is to be filed in the Commission. 

No. 2304 of 1989. 
COMMISSIONER GJ. MARTIN. 

22nd day of September 1989. 

Order. 
WHEREAS an application was made by the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous WA Branch in accordance 
with the Industrial Relations Act 1979; now therefore, I, 
the undersigned Commissioner of the Western 
Australian Industrial Relations Commission pursuant 
to the powers conferred upon me under the Industrial 
Relations Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 2303 of 1989, its 
accompanying statement and this Order on 
the respondent, the Ethnic Communities 
Council of Western Australia. 

(2) That an answer to the claims in Matter No. 
2303 of 1989, filed with the Commission on the 
22nd day of September 1989 shall be lodged by 
the respondent thereto with the Commission 
and a copy thereof served on the applicant on 
or before 4.00 p.m. on Tuesday, the 26th day of 
September 1989. 

(Sgd.) G J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the 

Industrial Relations Act 1979 
and 

In the matter of an application for a 
reduction of the time in which an answering 

statement to Application Nos. 2441, 2442, 2443, 
2444, 2445, 2446, 2447, 2448, 2449 and 2450 of 1989 

is to be filed in the Commission. 
No. 2451 of 1989. 

COMMISSIONER O.K. SALMON. 
5th day of October 1989. 

Order. 
WHEREAS an application was made by the Shop, 
Distributive and Allied Employees' Association of 
Western Australia in accordance with the Industrial 
Relations Act 1989; and whereas the application was by 
consent between the parties, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a 
copy of Application No. 2451 of 1989, its 
accompanying Statement and this Order on 
Myer (WA) Stores Ltd and Others; the Premier 
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of the State of Western Australia and Others; 
G.J. Coles and Co Ltd and Others; Albany 
Woolstores and Others; Burns Philp and Co 
and Others; Berryman and Langley and 
Others; Foodland Associated Limited; 
Independent Wool Dumpers; Rapid Metal 
Developments and Swan Wool Scouring Co, 
Respondents, with respect to the claim in 
Matters Nos. 2441,2442,2443,2444.2445,2446, 
2447, 2448,2449 and 2450 of 1989 by 4.00 p.m. 
on Thursday, the 5th day of October 1989. 

(2) That an answer in Application Nos. 2441-2450 
of 1989 be filed in the Commission by 4.00 p.m. 
on Thursday, the 19th day of October 1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

29. Long Service Leave. 
30. District Allowances. 
31. Maximum Rate. 
32. Junior Workers. 
33. Recognised Crib Places. 
34. Piece Work. 
35. Bereavement Leave. 
36. Jury Service. 
37. Junior Worker's Certificate. 
38. Redundancy. 
39. Definitions. 
40. Special Rates. 
41. Minimum Wage — Adult Males and 

Females. 
42. Industry Allowance. 
43. Leisure Days. 
44. Maternity Leave. 
45. Travelling Allowance. 

Schedule 1. — Wages. 
Schedule 2. — Location Allowance. 
Schedule 3. — Long Service Leave. 

AWARDS/AGREEMENTS — 
Consolidation by Registrar — 

GOLD MINING CONSOLIDATED AWARD 
No. 21 of 1967. 

PURSUANT to section 93(6a) of the Industrial 
Relations Act 1979 the following award has been 
consolidated and is published hereunder for general 
information. 

Dated at Perth this 19th day of September 1989. 
J. CARRIGG, 

Registrar. 

Award No. 21 of 1967. 
1. —Title. 

This award shall be known as the Gold Mining 
Consolidated Award 1980. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Term. 
4. Area and Scope. 
4A. Contract of Service. 
5. Hours (Other than Continuous Shift 

Workers). 
6. Overtime (Other than Continuous Shift 

Workers). 
7. Continuous Shift Workers. 
8. Rest Period — Overtime. 
9. Shift Work. 
10. Payment for Sickness. 
11. Wet Places. 
11 A. Inclement Weather. 
12. Holidays. 
13. Annual Leave. 
14. Casual Workers. 
15. Mixed Functions. 
16. Reduction of Hands. 
17. Accident Pay. 
18. Full Payment of Shift. 
19. Payment of Wages. 
20. First Aid. 
21. Resumption of Work After Annual Leave. 
22. Aged and Infirm Workers. 
23. Board of Reference. 
24. Protective Clothing. 
25. Representative Interviewing Workers. 
26. Record. 
27. Inspections. 
28. Re-Employment After Accident. 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union undertake 

until 1 July 1989, not to pursue any extra claims, award 
or over award, except when consistent with the State 
Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988, or otherwise vary the 
conditions of employment applicable to an employee 
on that date so as to increase that employer's labour 
costs, except to the extent that any such increase has 
been authorised by the Commission after that date. 

3. — Term. 
The term of this award shall be for a period of three 

years as from the beginning of the first pay period 
commencing on or after the date hereof. (Note this 
award was delivered on 6 November 1967). 

4. — Area and Scope. 
This award shall apply to the gold mining industry 

and shall operate over the Yilgarn, Coolgardie, Broad 
Arrow, Dundas, Phillips River, East Coolgardie, North 
Coolgardie, North-East Coolgardie, Mt Margaret, East 
Murchison Goldfields and the Murchison, Yalgoo, 
Peak Hill and Gascoyne Goldfields and the area 
outside those goldfields in Western Australia 
comprised within the .14th and 26th parallels of 
latitude. 

4A. — Contract of Service. 
(1) Except in the case of casual employees who may 

leave or be dismissed at any time, the contract of service 
shall be daily and may be terminated by one day's 
notice on either side given on any day. 

(2) If an employer or an employee fails to give the 
required notice, one day's wage shall be paid by the 
employer or forfeited by the employee. 

(3) The employer shall be under no obligation to pay 
for any day not worked, upon which the worker is 
required to present himself for duty except where such 
absence from work is due to illness and comes within 
the provisions of Clause 13, or such absence is on 
account of holidays to which the worker is entitled 
under the provisions of this award. 

5. — Hours (Other than Continuous Shift Workers). 
(1) Surface Workers: 40 hours, exclusive of crib time, 

shall constitute a week's work, but where shifts are 
worked on the surface, the 40 hours shall then be 
inclusive of crib time for such shift workers. 
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(2) Subject to the provisions of Clause 16 of this 
award the ordinary working hours of day workers shall 
be 40 per week to be worked eight hours per day between 
7.00 a.m. and 5.00 p.m. Monday to Friday inclusive, 
provided that by agreement between the worker, the 
employer and the Secretary of the Mining Division of 
the union or his nominee, the day's work may 
commence earlier that 7.00 a.m. 

(3) Underground Workers: 
(a) 371/2 hours, inclusive of crib time, shall 

constitute a week's work. 
(b) Each shift shall consist of 71/2 hours per day or 

shift Monday to Friday inclusive, and the 
shifts shall be so arranged that an interval of 
30 minutes will separate the finishing hour of 
one shift from the commencing hour of the 
next following shift provided that six hours 
shall constitute a shift's work in all rises or in 
sinking specially wet shafts and winzes. 

(4) Other: Six hours constitute a shift's work for men 
engaged inside gas or water spaces of any boiler or flue 
in cleaning or scraping work, and for men engaged in 
cleaning dust bins or dust flues. In case of boiler 
cleaners working broken shifts, one hour on the above 
description of work shall count as one hour and 20 
minutes. In the case of Lanceshire and Cornish boilers, 
all time necessary for a boiler cleaner to come out for a 
spell shall count as time worked in the boiler. 

6. — Overtime (Other than Continuous Shift 
Workers). 

(1) All time worked outside or in excess of the 
ordinary working hours on any day, Monday to Friday 
inclusive and prior to 12 noon on a Saturday, shall be 
paid for at the rate of time and a half for the first two 
hours and double time thereafter. 

(2)(a) All time worked after 12 noon on a Saturday 
and all time worked on a Sunday shall be paid for at the 
rate of double time. 

(b) All time worked on a prescribed holiday shall be 
paid for at the rate of double time and a half. 

(3)(a) When a worker is recalled to work overtime 
after leaving his employer's business premises (whether 
notified before or after leaving such premises) he shall 
be paid for at least four hours at overtime rates; 
provided that, except in the case of unforeseen 
circumstances arising, a worker shall not be required to 
work the full four hours if the job for which he was 
recalled is completed within a shorter period but if such 
worker is subsequently recalled to work within the 
period of four hours for which payment has been made, 
an additional payment shall not be paid in respect of 
any period covered by such minimum payment. 

(b) This subclause shall not apply in cases when it is 
customary for a worker to return to his employer's 
premises to perform a specific job outside his ordinary 
working hours or where the overtime is continuous 
(subject to any reasonable meal break which may be 
allowed) with the completion or commencement of 
ordinary working time. 

(4) When computing overtime, the district 
allowances shall not be computed as an addition to the 
day's pay. 

(5) These overtime rates shall not apply to excess 
time worked due to private arrangement between the 
workers themselves or owing to a relieving man failing 
to come on duty at the proper time. The time for which 
any worker may be paid at ordinary rates instead of 
overtime due to a relieving man failing to come on duty 
at the proper time, shall not exceed two hours, after the 
expiration of which overtime rates shall apply to the 
whole shift. 

(6) When a worker, without being notified on the 
previous day, is required to continue working after the 
usual knock-off time for more than one hour, he shall 
be provided with a suitable meal by the employer or 
shall be paid $4.30 in lieu thereof. 

(7)(a) When a worker is required for duty during any 
meal time whereby his meal time is postponed for more 
than half an hour, he shall be paid at overtime rates 
until he gets his meal. 

(b) A worker shall not be compelled to work for more 
than five and one-half hours during ordinary or 
overtime hours or both without a break of the 
customary period for a meal. 

(8) Subject to the provisions of the Mines 
Regulations Act Regulations 1976, no workers covered 
by this award shall by collective action be a party to any 
ban on overtime. 

(9) Overtime on shift work shall be based on the rate 
payable for the shift worked. 

(10) In the calculation of overtime rates, each day 
shall stand alone. Provided that, when a worker 
continues working beyond midnight on any day, the 
hours worked after midnight shall be counted as part of 
the previous day's work for the purpose of calculating 
the rates to be paid. 

(11) When a worker is required to hold himself in 
readiness for a call to work after ordinary hours, he shall 
be paid at ordinary rates for the time he so holds himself 
in readiness. 

7. — Continuous Shift Workers. 
(1) Subject to the provisions of Clause 16 of this 

award, the ordinary working hours shall not exceed 40 
in any one week to be worked in five shifts of eight hours 
each inclusive of a 20 minute crib time. Such crib time 
shall be allowed as near as possible to the middle of the 
shift. 

(2) Except as hereinafter provided all work done 
beyond the hours of duty on any day shall be paid for at 
the rate of double time. 

(3) A worker called upon to work a regularly rostered 
overtime shift not more than once in every four weeks 
shall be paid for that shift at the rate of time and one- 
half for the first two hours and double time 
thereafter. 

(4) These overtime rates shall not apply to excess 
time worked due to private arrangements between the 
workers themselves or owing to a relieving man failing 
to come on duty at the appointed time or where such 
time is worked to effect the periodical rotation of shifts. 
The time for which any worker may be paid at ordinary 
rates instead of overtime due to a relieving man failing 
to come on duty at the appointed time shall not exceed 
two hours after the expiration of which overtime shall 
apply to the whole of the shift. 

(5) Overtime on shift work shall be based on the rate 
payable for the shift worked. 

(6)(a) When a worker is recalled to work overtime 
after leaving his employer's business premises (whether 
notified before or after leaving such premises) he shall 
be paid for at least four hours at overtime rates; 
provided that, except in the case of unforeseen 
circumstances arising, a worker shall not be required to 
work the full four hours if the job for which he was 
recalled is completed within a shorter period but if such 
worker is subsequently recalled to work within the 
period of four hours for which payment has been made, 
an additional payment shall not be made nor shall any 
extra overtime be paid in respect of any period covered 
by such minimum payment. 

(b) This subclause shall not apply in cases where it is 
customary for a worker to return to his employer's 
premises to perform a specific job outside his ordinary 
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working hours or where the overtime is continuous 
(subject to any reasonable meal break which may be 
allowed) with the completion or commencement of 
ordinary working time. 

(7) When a worker, without being notified on the 
previous day, is required to continue working after the 
usual knock-off time for more than one hour, he shall 
be provided with any meal required or be paid $4.30 in 
lieu thereof. 

(8)(a) All work done on Saturdays during the 
ordinary hours of duty shall be paid for at the rate of 
time and one-half. 

(b) All work done on Sundays shall be paid for at the 
rate of double time. 

(c) All work done on any day prescribed as a holiday 
under this award during ordinary hours of duty shall be 
paid for at the rate of double time. 

(d) All work done in excess of the ordinary hours on 
any day prescribed as a holiday under this award shall 
be paid for at the rate of double time and a half. 

(9) When computing overtime the district 
allowances shall not be computed as an addition to the 
day's pay. 

(10) A worker shall not be compelled to work for 
more than five and one-half hours during ordinary or 
overtime hours or both without a break of the 
customary period for a crib. 

(11) A continuous shift worker rostered off on a 
holiday prescribed by this award shall be paid eight 
hours pay at ordinary rates. 

8. — Rest Period — Overtime. 
(1) When overtime work is necessary it shall, 

wherever reasonably practicable, be so arranged that 
workers have at least 10 consecutive hours off duty 
between the work of successive days. 

(2) A worker (other than a casual worker) who works 
so much overtime between the termination of his 
ordinary work on one day and the commencement of 
his ordinary work on the next day that he has not at least 
10 consecutive hours off duty between those times shall, 
subject to this subclause, be released after completion of 
such overtime until he has had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 

(3) If, on the instructions of his employer, such a 
worker resumes or continues work without having had 
such 10 consecutive hours off duty, he shall be paid at 
double rates until he is released from duty for such 
period and he shall then be entitled to be absent until he 
has had 10 consecutive hours off duty without loss of 
pay for ordinary working time occurring during such 
absence. 

(4)(a) Where a worker (other than a casual worker or 
a worker engaged on continuous shift work) is called in 
to work on a Sunday or Public Holiday preceding an 
ordinary working day, he shall, where ever reasonably 
practicable, be given 10 consecutive hours off duty 
before his usual starting time on the next day. If this is 
not practicable then the provisions of subclause (2) and 
(3) of this clause shall apply mutatis mutandis. 

(b) Overtime worked in the circumstances specified 
in subclause (3) of Clause 6. — Overtime and subclause 
(6) of Clause 7. — Continuous Shift Workers shall not 
be regarded as overtime for the purpose of paragraph 
(a) of this subclause, where the actual time worked is 
less than four hours on such call or on each of such 
calls. 

(5) Provided that the provisions of this subclause 
shall apply in the case of shift workers who rotate from 
one shift to another, as if eight hours were substituted 
for 10 hours when overtime is worked. 

(a) for the purpose of changing shift rosters; or 
(b) where a shift worker does not report for duty; 

or 
(c) where a shift is worked by arrangement 

between the workers themselves. 

9. — Shift Work. 
(1)(a) A worker who does not work at least one week 

on day shift out of each consecutive three weeks shall be 
paid for each shift other than day shift at the rate of time 
and one-quarter. Provided that if he is required to work 
for more than one week consecutively on afternoon 
shift, or for more than one week consecutively on night 
shift, such a worker shall be paid at the rate of time and 
one-quarter for each shift other than day shift in the 
consecutive second and subsequent weeks of afternoon 
or of night shift. 

(b) This subclause shall not apply to workers 
employed on what is known as the Great Boulder roster, 
or accepted variations thereof, nor to workers employed 
on rosters agreed between the parties nor to workers to 
whom this subclause would only otherwise apply 
because of a change of shift due to private arrangements 
with another worker, nor by workers -(known as 
"rostered relief workers") regularly employed on 
continuous process work who are required to work 
shifts to enable other workers engaged on such work to 
change shifts weekly and to have their days off, if such 
rostered relief worker is not required to work more night 
shifts or more afternoon shifts than the number of day 
shifts worked by him. 

(2)(a) From 1 December 1988, a shift worker shall, in 
addition to his ordinary rate, be paid per shift of eight 
hours at the rate of $7.10 when on afternoon or night 
shift. 

(b) From 1 June 1989,ashiftworkershall,inaddition 
to his ordinary rate, be paid per shift of eight hours at the 
rate of $7.33 when on afternoon or night shift. 

(3)(a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on 
that process, then workers employed on such afternoon 
or night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the 
fact that work on the process is not carried out on a 
Saturday or Sunday or on any public holiday. 

(4)(a) A worker who replaces a regular shift worker 
who is absent for any reason beyond the control of the 
employer, on afternoon or night shift, shall be paid at 
the rate of time and one-quarter if he does not work for 
five consecutive shifts (other than day shift) or, in the 
case of the Great Boulder Roster, six shifts and the 
appropriate shift work rate if he works five or more such 
shifts consecutively or, in the case of the Great Boulder 
Roster, six or more shifts consecutively. 

(b) A worker who replaces on afternoon or night 
shift, a regular shift worker who is absent by reason of a 
direction of the employer, shall be paid at overtime rates 
unless he works the number of consecutive shifts 
prescribed in the next preceding paragraph. 

(c) The sequence of consecutive shifts shall not be 
deemed to be broken under subclause (4) hereof by 
reason of rostered days off in respect to workers 
employed on continuous process work or by a Saturday 
or Sunday in respect to other workers or by any public 
holiday or any other reason beyond the control of the 
employer. 

(d) A worker who does not work five consecutive 
shifts for any reason beyond the control of the employer 
shall not be entitled to payment under the provisions of 
this subclause. 
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10. — Payment for Sickness. 
(1) Subject as hereinafter provided a worker shall be 

entitled to payment for non-attendance on the ground 
of personal ill-health at the rate of one-sixth of a week's 
pay for each completed month of service. Payment 
hereunder may be adjusted at the end of each calendar 
year, or at the time the worker leaves the service of the 
employer, in the event of the worker being entitled by 
service subsequent to the sickness to a greater 
allowance than that made at the time the sickness 
occurred. This clause shall not apply where the worker 
is entitled to compensation under the Workers' 
Compensation Act. 

(2) A worker shall not be entitled to receive any 
wages from his employer for any time lost through the 
result of an accident not arising out oforin the course of 
his employment or for any accident wherever sustained, 
arising out of his own wilful default or for sickness 
arising out of his own wilful default. 

(3) No worker shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to his 
employer of sickness, but the employer shall not be 
entitled to a medical certificate unless the absence is for 
three days or more. 

(4) Sick leave shall accumulate from year to year so 
that any balance of the period specified in subclause (1) 
of this clause which has in any year not been allowed to 
any worker by his employer as paid sick leave may be 
claimed by the worker and, subject to the conditions 
hereinbefore prescribed, shall be allowed by his 
employer in any subsequent year without diminution of 
the sick leave prescribed in respect of that year. 

(5) The provisions of this clause do not apply to 
casual workers. 

11. — Wet Places. 
Any worker in wet places shall be paid an allowance 

of $1.15 per day or shift or part of a day or shift provided 
that— 

(1) This allowance shall not be payable to 
workers working on natural surfaces made wet 
by rain. 

(2) Where waterproof boots and/or oilskins are 
provided by the employer, no claim shall be 
allowed under this provision for wet feet or 
clothing, but where, notwithstanding this 
protection and the exercise of reasonable care 
by the worker, his clothing or feet become wet, 
he shall be paid the appropriate rate of wet 
pay. 

(3) Where a worker is compelled to work in water 
to the thighs, he shall receive the allowance 
notwithstanding the previous paragraph (2) of 
this provision. 

(4) A place shall be deemed to be wet when water 
other than rain is continually dropping from 
overhead so as to saturate the clothing of the 
worker if unprotected or when the water in the 
place where the worker is standing is over one 
inch deep and such worker has not been 
supplied with waterproof boots. 

(5) The provisions of this clause shall not apply to 
subclause (6) of Clause 5. — Hours (Other 
than Continuous Shift Workers). 

11 A. — Inclement Weather. 
(1) Where an employee who has commenced a shift 

cannot carry out his ordinary duties due to inclement 
weather the employer shall, notwithstanding the 
conditions of Clause 18. — Full Payment of Shift 
endeavour to provide the employee with alternative 
work within his competence, provided that the 
employee shall nevertheless be paid for the balance of 
that shift. 

(2) An employee who is otherwise stood down 
without pay may instead elect to take paid leisure day 
entitlements then standing to is credit. 

12. — Holidays. 
(1) The following days or the days observed in lieu 

shall, be allowed as holidays without deduction of pay, 
namely: New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day. Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

When any of the days mentioned in this subclause 
falls on a Saturday or a Sunday the holiday shall be 
observed on the holiday shall be observed on the next 
succeeding Monday and when Boxing Day falls on a 
Sunday or on a Monday the holiday shall be observed 
on the next succeeding Tuesday. 

In each case the substituted day shall be a holiday 
without deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(2) Any worker absenting himself from work without 
reasonable cause, proof of which shall lie upon him on 
the whole or portion of the working day succeeding a 
holiday provided for herein, shall not be entitled to 
payment for such holiday. 

13. — Annual Leave. 
(1) Annual leave shall be taken at the convenience of 

the management of the mine but employees shall 
receive one month's notice of the date on which the 
leave is to commence. 

(2)(a) Except as hereinafter provided a period of four 
consecutive weeks" leave with payment as prescribed in 
paragraph (b) hereof shall be allowed annually to a 
worker by his employer after a period of 12 months' 
continuous service with that employer. 

(b)(i) A worker before going on leave shall be paid 
the wages he would have received in respect of 
the ordinary time he would have worked had 
he not been on leave during the relevant 
period. 

(ii) Subject to paragraph (c) hereof a worker shall, 
where applicable, have the amount of wages to 
be received for annual leave calculated by 
including the following where applicable: 

(aa) The rate applicable to him as 
prescribed by Schedule 1. — Wages, 
subclause (4) of Clause 20. — First Aid 
and Clause 30. — District Allowances 
and Schedule 2. — Location 
Allowances of this award, 

(bb) Subject to paragraph (c)(ii) hereof the 
rate prescribed for work in ordinary 
time by Clause 7. — Continuous Shift 
Workers and Clause 9. — Shift Work of 
the award according to the worker's 
roster or projected roster including 
Saturday and Sunday shifts. 

(cc) the rate payable pursuant to Clause 15. 
— Mixed Functions calculated on a 
daily basis, which the worker would 
have received for ordinary time during 
the relevant period whether on a shift 
roster or otherwise. 

(dd) any other rate to which the worker is 
entitled in accordance with his 
contract of employment for ordinary 
hours of work; provided that this 
provision shall not operate so as to 
include any payment which is of a 
similar nature to or is paid for same 
reasons as or is paid in lieu of those 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3155 

payments prescribed by Clause 6. — 
Overtime, and Clause 11. — Wet 
Places and subclause (2) of Clause 40. 
— Special Rates, of this award, nor any 
payment to the worker as 
reimbursement for expenses 
incurred. 

(c) During a period of annual leave a worker shall 
receive a loading calculated on the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof. The loading 
shall be as follows: 

(i) Day Workers — A worker who would have 
worked on day work had he not been on leave 
— a loading of ITVa per cent. 

(ii) Shift Workers — A worker who would have 
worked on shift work had he not been on leave 
— a loading of l71/2 per cent. 

Provided that where the worker would have received 
shift loadings prescribed by Clause 7. — Continuous 
Shift Workers and Clause 9. — Shift Work had he not 
been on leave during the relevant period and such 
loadings would have entitled him to a greater amount 
than the loading of l71/2 per cent then the shift loadings 
shall be added to the rate of wage prescribed by 
paragraph (b)(ii)(aa) hereof in lieu of the l71/2 per cent 
loading. 

Provided further that if the shift loading would have 
entitled him to a lesser amount than the loading of l71/2 
per cent then such loading of l71/2 per cent shall be 
added to the rate of wage prescribed by paragraph 
(b)(ii)(aa) hereof in lieu of the shift loading. 

The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(d) The provisions of this subclause shall not operate 
in respect of leave fully due prior to the date of this 
order, irrespective of the date at which such leave is 
taken. 

(3) After one month's continuous service in any 
qualifying 12 monthly period a worker whose 
employment terminates and who has worked less than 
12 months shall be paid in the proportion that the 
number of shifts worked by him at the rate of wage 
prescribed by paragraph (b) of subclause (2) of this 
clause in that qualifying period bears to the full number 
of such shifts in that qualifying 12 monthly period. 

(4)(a) Continuous shift workers, that is shift workers 
engaged in a continuous process who are rostered to 
work regularly on Sundays and holidays shall be 
allowed one week's leave in addition to the leave 
prescribed in subclause (2) hereof. 

(b) Where a worker with 12 months' continuous 
service is engaged for part of a qualifying 12-monthly 
period as a continuous shift worker, he shall be entitled 
to have the period of annual leave to which he is 
otherwise entitled increased by that proportion of the 
additional week as the number of shifts worked by him 
at ordinary rates bears to the full number of such shifts 
in the qualifying 12 monthly period. 

(5) The amounts to be paid hereunder shall be 
calculated at the rate prevailing at the time the payment 
is made. 

(6)(a) Where a worker is justifiably dismissed for 
misconduct during any qualifying 12 monthly period, 
the provisions of subclause (3) do not apply. 

(b) A worker whose employment terminates after he 
has completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under this 
award in respect of that qualifying period shall receive 
payment in lieu of that leave at the rate of wage 
prescribed by paragraph (b) of subclause (2) of this 
clause. 

(7) If any of the holidays prescribed in Clause 12 of 
this award falls during the worker's period of annual 
leave, and is observed on a day which in the case of that 
worker would have been an ordinary working day the 
worker shall have one extra day added to the period of 
annual leave. 

(8) An employer may close down his operation, or a 
section or sections thereof for the purposes of allowing 
annual leave to all or the majority of workers employed 
generally or in any such section or sections and in the 
event of a worker being employed for portion only of a 
year he shall only be entitled to such leave on full pay as 
is proportionate to his length of service during that 
period with such employer and if such leave is not equal 
to the leave given to the other workers he shall not be 
entitled to work or pay whilst the other workers of such 
employer are on leave on full pay. 

(9) This clause shall not apply to casual workers. 
(10) In special circumstances and by mutual consent 

of the employer, the worker and the union, annual leave 
may be taken in not more than two periods but neither 
of such periods shall be less than one week. 

(11) Any time in respect of which a worker is absent 
from work, except time for which he is entitled to claim 
sick pay, or time spent on holidays or annual leave as 
prescribed by this award, shall not count for the 
purpose of determining his right to annual leave. 

(12)(a) An employee who, at the commencement of 
his annual leave, has an entitlement to payment for 
non-attendance on the ground of personal ill health for 
not less than 40 hours under the provisions of Clause 10. 
— Payment for Sickness, of this award, and who within 
14 days of resuming work produces to the employer a 
certificate from a qualified medical practitioner that 
during his annual leave he was confined to his home or 
to a hospital for a period of at least seven consecutive 
days for a reason which if he had not been on annual 
leave, would have entitled him to payment under the 
provisions of the said Clause 10. — Payment for 
Sickness, shall be deemed to be absent from work 
through sickness for so much of that period as he would 
otherwise have been entitled to payment under that 
clause. 

(b) An employee to whom paragraph (a) applies 
shall take the period deemed to be absence through 
sickness as annual leave at a time convenient to the 
employer, but on ordinary pay without the loading 
prescribed in paragraph (b) of subclause (1) of this 
clause. 

14. — Casual Workers. 
An employee engaged and paid as a casual shall 

receive 20 per cent above the rate set out in Schedule 1 
for the work performed. 

15. — Mixed Functions. 
(1) A worker engaged on duties earning a higher rate 

than his ordinary classification shall be paid the higher 
rate for the time he is so engaged but if he is so engaged 
for more than two hours of one day or shift he shall be 
paid the higher rate for the whole day or shift. 

(2) Any worker regularly engaged in relieving work 
shall be paid the highest rate applicable to the class of 
work upon which he is employed during any day or 
shift. 

16. —- Special Provisions for Cycle Working. 
Notwithstanding provisions contained elsewhere in 

this award providing the Mining Division of the union 
is notified. 

(1) Work may be carried out over consecutively 
recurring cycles, each consisting of a special number of 
consecutive working days followed by a special number 
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of consecutive non-working days, provided that an even 
time two week: cycle or a cycle incorporating more 
than six consecutive working weeks may only be 
worked with the approval of the Mining Division of the 
union or in the event of non-agreement as determined 
by the Western Australian Industrial Relations 
Commission. 

(2)(a) The total ordinary hours of work during a cycle 
shall not exceed 40 hours multiplied by the number of 
working and non-working weeks in the cycle. 

(b) Overtime rates shall be paid for any time in 
excess of eight hours per day or in excess of the total 
ordinary hours prescribed in subclause (2)(a) of this 
clause. 

(3) Wages may be paid according to a weekly average 
of ordinary hours worked even though more or less than 
40 ordinary hours may be worked in any particular 
week of the work cycle. 

17. — Accident Pay. 
In the event of a worker meeting with an accident 

during the shift, or being required to attend to one who 
has met with an accident, he shall be deemed to have 
rendered duty during the whole of the shift, and be paid 
accordingly. 

18. — Full Payment of Shift. 
(1) After beginning a shift, workers shall not be paid 

less than for a full shift, unless they leave on their own 
accord, or in matters beyond the control of the 
management. 

(2) If, before a worker leaves the works at the end of 
his shift, and because he is not informed, he attends at 
the next shift willing to work it, and there is no suitable 
work which he is allowed to perform, he shall be paid 
the wages he would have been entitled to if he had 
worked the shift he was ready and willing to work. This 
shall not apply in matters beyond the control of the 
management. 

(3) If a worker after having attended his place of 
employment is sent home and instructed to attend at 
some subsequent later shift, he shall be paid two hours 
at ordinary time for his first attendance if he complies 
with such instruction. This shall not apply in matters 
beyond the control of the management. 

19. — Payment of Wages. 
(1) Payment of wages shall be fortnightly. For mines 

situated at Kalgoorlie, Boulder and Fimiston, pay day 
shall be on Friday, the pay period to end on the Tuesday 
preceding such pay day. Pay day at other mines shall be 
on day mutually agreed upon between the employer 
and the workers concerned, and the customary period 
shall be allowed between the closing of the pay period 
and the pay day. Any worker leaving or being 
discharged shall be paid the full amount of wages due to 
him within one hour of the opening of the mine office if 
such office was closed at the time of his ceasing work, or 
if the work done required to be measured or assessed he 
shall be paid at the prescribed award rates within two 
hours of ceasing work. Provided that in the case of a 
machine miner who leaves during a pay period any 
settlement in excess of his wages rates shall, if requested 
by the miner concerned, be made within 24 hours, and 
in the case of a pieceworker who leaves during a pay 
period any settlement in excess of his wages rates, shall 
be made on the next succeeding pay day. 

(2) If on any mine a section of workers is obliged to 
deviate one-half mile or more from their journey to their 
home for the purpose of receiving their pay, a second 
pay place whall be established for the convenience of 
such workers. 

(3) When or before payment of wages is made to a 
worker, he shall be issued with a docket showing at least 
the gross amount of wages and the details of any 
deductions that are made from his earnings. Upon 
request by the worker he shall also be furnished within a 
reasonable time of such request, with details of the 
hours and rates of any overtime worked. Provided that 
in respect of annual leave payments, the worker, 
including the piece worker, shall be issued with a 
voucher showing the calculations upon which such 
payment has been made. 

(4) Wages shall be paid into a bank account 
nominated by the employee but may otherwise, at the 
employer s option, be paid in cash or by cheque. 

20. — First Aid. 
(1) In any shift where workers are employed a first 

aid outfit shall be provided. 
(2) Each shift boss or foreman shall have on his 

person a small emergency supply of bandages and 
padding, or similar requisites ready and available for 
use. 

(3) In shafts where oyer 20 men are usually employed 
underground, a man qualified in first aid shall be 
employed. 

(4) Any first aid man appointed by the employer to 
perform first aid duties shall be paid an allowance of 
$1.40 per shift in addition to his ordinary rate of pay. 

21. — Resumption of Work after Annual Leave. 
When a worker is not notified prior to taking his 

annual leave that no further work is available on the 
mine, he shall be re-engaged on his return for a 
minimum period of two weeks or be paid two weeks in 
lieu thereof unless dismissed for misconduct. 

22. — Aged and Infirm Workers. 
(1) Any workers who by reason of old age or infirmity 

is unable to earn the minimum wage may be paid such 
lesser wage as may from time to time be agreed upon in 
writing between the Management Committee of the 
Mining Division of the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, 
and pending the Board's decision, the worker shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

23. — Board of Reference. 
(1) The Commission hereby appoints, for the 

purposes of this award, a Board of Reference consisting 
of a chairman and two other members who shall be 
appointed pursuant to regulation 16 of the Industrial 
Commission Regulations 1980. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties 
in relation to any matter which under this award may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

24. — Protective Clothing and Equipment. 
(1) Workers in very wet places shall be provided with 

oilskin coats and rubber boots. 
(2) Rubber gloves shall be provided for workers 

handling cyanide, exanthates or corrosive acids. 
(3) Suitable protective clothing shall be provided for 

workers coming into contact with quick-lime, corrosive 
acids or hot slag. 
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(4) Ear protection and safety glasses shall be 
provided by the employer to employees working in all 
milling operations and in all other areas of high noise 
and/or danger to eyes. 

25. — Representative Interviewing Workers. 
A duly accredited official of the union shall have the 

right to enter the employer s premises, but shall not 
without the permission of the employer interview 
workers during their working hours. 

26. — Record. 
(1) Each employer shall keep a time and wages 

record showing the name of each worker and the nature 
of his work, the hours worked each day and wages and 
allowances paid each week. Any system of automatic 
recording by means of machines will be deemed to 
comply with this provision to the extent of the 
information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union, 
during the usual office hours, at the employer's office or 
other convenient place and such official shall be at 
liberty to take extracts therefrom. If for any reason the 
record be not available at the office or other mutually 
convenient place when the official desires to inspect it, it 
shall be made available for inspection within 12 hours 
either at the employer's office or other mutually 
convenient place. 

27. — Inspection. 
Duly accredited officials of the union shall, at times 

convenient to the employer, be allowed to inspect all 
places, during working hours, where employees eligible 
to be members of the union are employed, provided that 
they shall not impede or obstruct the workers in 
carrying out their work. 

28. — Re-Employment After Accident. 
Any worker, who, as a result of his employment, 

suffers an accident and following treatment is certified 
by his doctor as fit to resume work, shall, if and when 
practicable, be re-employed. 

29. — Long Service Leave. 
As per Schedule 3. 

30. — District Allowances. 
Payment shall be made in accordance with the 

provisions contained in Schedule 2 annexed hereto, so 
far as applicable. 

31. — Maximum Rate. 
The provisions of this award do not operate so as to 

require payment of more than double time rates or 
double time and a half on a holiday prescribed under 
this award, for any work. 

32. — Junior Workers. 
The following provisions shall apply to the 

employment of junior workers: 
(1) "Junior Worker" means a worker under the 

age of 19 years. 
(2) Junior Workers, unless paid the wages 

prescribed in Clause 5 hereof, shall not be 
employed in or about any mine in a greater 
proportion than one to every 15 or fraction thereof 
of the adult workers employed in the mine in 
occupations for which apprenticeship is not 
provided. 

(3) No junior worker under 18 years of age shall 
be regularly employed underground. 

(4) A junior worker not less than 18 years of age 
may be employed underground at the wage 
prescribed in Schedule 1 hereof, in the following 
classifications— 

Rock drill men in shafts, rock drill men in 
rises, rock drill men in winzes, shaft 
timbermen, man in charge of explosives, 
sealers, platemen, bracemen. 

Or any other classification agreed upon between 
the employer and the Secretary of the Mining 
Division of the Australian Workers' Union or his 
nominee or in the event of disagreement, the matter 
may be referred to the Western Australian 
Industrial Relations Commission or for 
determination by a Board of Reference. 

(5) Rates of Wages (per cent of Labourer) after 
the first month of service classification — District 
Allowance per shift— 

% 
Under 17 years of age 55 
Between 17 and 18 years of age 65 
Between 18 and 19 years of age 80 
At 19 years of age Appropriate 

. adult rate 

33. — Recognised Crib Places. 
(1) Surface: 

(a) When the number of workers employed on 
surface exceeds 10 the employer shall provide a 
fit and proper crib room. 

(b) The room referred to in the preceding paragraph 
shall be furnished by the employer with seats 
and tables. 

(c) The employer shall supply boiling water at meal 
times. 

(d) The employer shall provide a reasonably vermin 
proof and ventilated cupboard in which the 
workers may store their cribs. 

(2) Underground: 
(a) One or more places shall be set aside in each 

leave on or from which men are working, in the 
driest and most comfortable position available 
at which the men shall eat their food. 

(b) Such places shall be so situated that workers 
shall not be required to travel further than one 
thousand feet from their working places to such 
crib places. 

(c) Such places shall be provided with tables, seats, 
and a reasonably vermin proof and ventilated 
cupboard in which the workers may store their 
cribs. 

(d) The employer shall provide covered receptacles 
at all crib places to receive all meal scraps and 
other refuse and to arrange for the disposal of 
same. No person shall throw or leave waste food 
about the mine except in the receptacle 
provided. 

(e) Adequate provision shall be made within 50 feet 
of each crib place to enable workers to wash at 
crib time. 

34. — Piece Work. 
There shall be implied in every contract in which a 

worker is engaged to perform any kind of work at or for a 
remuneration other than the rates fixed by the award— 

(1) Where the engagement is for a period of time, 
such period shall not be determined before the 
expiration thereof, without the written consent of the 
worker. 



(2) Where the engagement is to perform a specified 
quantity of work the amount of work to be performed 
shall not be curtailed by a greater amount than five 
per cent. 

(3) The rate of remuneration agreed upon between 
the piece worker or piece workers concerned and the 
employer shall not be decreased during the period of 
engagement without the consent of the parties 
concerned. 

(4) A worker working under any agreement of 
payment by results shall be paid at least the total rate 
of pay he would have been entitled to if he had been 
working under a contract of daily service. 

(5) Any necessary hand tools shall, in the first 
instance, be supplied by the employer, and on 
production of any such worn out tool or on 
satisfactory evidence of loss without the fault of the 
worker, such tools shall be replaced by the 
employer without cost to the worker. 

(6) The price of any article supplied by the 
employer for the use of the worker during the 
period of his engagement, shall not increase during 
the period, and shall in no case, exceed the cost or 
price of the article to the employer at the place of 
supply. 

(7) Where the work is to be carried out by a body 
of workers acting together, the number of workers 
to be employed shall be specified in the contract. In 
the event of the specified number of workers not 
being present during any shift, the employer may 
provide a substitute in the place of any worker 
absent, and shall pay such substitute wages at the 
rates fixed by this award, or by the contract, 
whichever shall be the greater, for the work done by 
him during the time he is so employed as a 
substitute, and may charge such payment against 
any money found due under the contract. 

Provided that if any substitute provided by the 
employer is unacceptable to the workers 
concerned, he shall be replaced by an acceptable 
substitute as soon as reasonably possible. 

(8) Any time lost and not being due to the fault of 
the workers concerned shall be paid for at the 
applicable wage rate or alternative work provided, 
for which he shall be paid the applicable rate. 

(9) Where any v.;• en are employed to work by 
or with the con trac a wages remuneration the 
employer shall be s ->i od to pay the amount due to 
such wage worker.! id. the period they have been 
employed, at the rat" tixed by the award, or the rate 
fixed by the contrac., whichever shall be the greater 
and to charge the payment so made, against the 
amount found due to the contractors. A printed 
copy of these conditions shall be kept exhibited in 
the change room on the mine. 

(10) The employer or his agent shall, after due 
notice, confer with the piecework committee 
representing the piece workers on any particular 
shaft, together with the Secretary, of the Mining 
Division of the union, on any matters that may 
arise in respect to piece workers and/or working 
conditions in the shaft or the working connected 
with that shaft. 

(11) The employer shall pay each worker 
individually his share of the earnings and if 
required render each worker a statement setting 
out the costs and allocations. 

35. — Bereavement Leave. 
When it is necessary for a worker to be absent from 

his employment for the purposes of attending a funeral 
or arranging therefor a worker (other than a casual 
worker) shall be entitled to a maximum of three days' 

leave at ordinary wages as prescribed on each occasion 
and on production of satisfactory evidence of the death 
within Australia of the worker's wife, husband, father, 
mother, grandfather, grandmother, brother, sister, 
child, father-in-law, mother-in-law, brother-in-law and 
sister-in-law. Wife or husband as referred to in this 
clause shall include de facto wife or husband. 

36. — Jury Service. 
A worker required for jury service during his ordinary 

working hours shall be granted leave with pay for all 
periods of time he is so required for such service. A 
worker when applying for such leave, shall be required 
to support his application with written proof of his 
attendance at such jury service. 

37. — Junior Worker's Certificate. 
(1) Junior workers upon being engaged shall, if 

required, furnish the employer with a certificate 
containing the following particulars: 

(a) Name in full. 
(b) Age and date of birth. 

(2) No worker shall have any claim upon an 
employer for additional pay in the event of his age being 
wrongly stated on the certificate. If any junior worker 
shall wilfully mis-state his age in the certificate he alone 
shall be guilty of a breach of this award. 

38. — Redundancy. 
(1) An employee shall be deemed to have been made 

redundant if his services are no longer required by the 
employer because the employee has become surplus to 
the requirements on account of technological change or 
re-organisation of work or production methods or 
downturn in the market for gold except if he is offered 
but does not accept alternative employment with the 
employer, whether in his then classification or 
otherwise. 

(2) Reduction of Hands: Should occasion arise to 
reduce the number of workers employed, the 
management, in selecting those to be retained shall give 
full weight to the consideration of length of service and 
all things being equal, shall retain those who have been 
longest in the employ of the company. 

(3) The employer shall give three weeks' notice to the 
union of which an employee is a member if it is 
intended to terminate the services of such employee on 
the ground that he is redundant. 

(4)(a) Where a redundancy is intended the employer 
shall confer with the union concerned with respect to 
the conditions to apply to a worker whose services are to 
be so terminated and if no agreement is reached the 
matter shall be referred to the Western Australian 
Industrial Relations Commission for determination. 

(b) Where an agreement is reached thereon, or these 
conditions are otherwise determined, the services of a 
worker may be terminated irrespective of whether the 
period of time referred to in subclause (3) hereof has 
expired. 

39. — Definitions. 
(1) "Wet Places": Should any dispute arise as to 

whether any places are wet or specially wet, within the 
meaning of Clause 11. — Wet Places or Clause 5. — 
Hours, subclause (6), such dispute shall be referred to a 
Board of Reference as hereinafter appointed. 

(2) "Timberman" shall mean a worker engaged in 
underground timber work, but a miner timbering his 
own workings shall not be classed as a timberman. This 
term is not meant to apply to any worker who may be 
called upon to assist in lifting or carrying timber or 
handing up tools or similar work. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3 

(3) "Shaft Timberman" shall mean a worker 
engaged in shaft timbering or timber work, but a miner 
timbering his own shaft shall not be classed as a shaft 
timberman. 

(4) "Braceman" shall mean any worker in charge of a 
cage or kibble at the mouth of a shaft. If more than one 
cage, each worker shall be classed as a braceman, but 
shall not include any worker who may be temporarily 
assisting a braceman or skipman. 

(5) "Platman" or "Skipman" shall mean any worker 
in charge of a cage or skip; if more than one cage or skip, 
each worker so in charge shall be classed as a platman 
or skipman. 

(6) "Pipe Assembler" shall mean a worker solely 
engaged in assembling, joining and fixing pipes that 
have been cut, threaded and prepared for use. 

(7) "Treatment Plant Operator" shall mean a worker 
who operates a section of a continuous process plant 
and includes — 

(a) Special mill operator and repairer. 
(b) Ball mill operator. 
(c) Solutionist. 
(d) Filterman (any type of filter). 
(e) Flotation operator. 
(f) Roaster men. 
(g) Calcine operator. 
(h) Hydraulic fill operator. 
(i) Wilfiey table operator. 
(j) Jig operator. 
(k) Samples. 
(1) Ajnalgamators. 
(m) Strake man. 
(n) Smelter. 
(o) Tailings dam man. 
(p) Sowing machine man. 
(q) Hydraulic gun operator. 
(r) Repairer. 
(s) Greaser. 
(t) Crushing operator (including secondary 

crushers). 

40.—Special Rates. 
(1) Height Money: A worker shall be paid an 

allowance of 98 cents for each day on which he works at 
a height of 15.5 metres or more above the nearest 
horizontal plane. 

(2) A worker assisting a tradesman shall when the 
tradesman is in receipt of a disability allowance be paid 
equal disability allowance. 

41.—Minimum Wage — Adult Males and Females. 
Notwithstanding the provisions of this award, no 

employee (including an apprentice), 21 years of age or 
over, shall be paid less than $229.60 per week as his 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this award, but that minimum rate 
of pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to the 
award rate) is not less than $229.60. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award 
an additional rate is prescribed for any work as a 
percentage, fraction or multiple of the ordinary rate of 
pay, it shall be calculated upon the rate prescribed in 
this award for the classification in which the worker is 
employed. 

42.—Industry Allowance. 
(1) Each employee shall be paid an allowance of 

$59.20 per week. 
(2) The allowance recognises, and is in payment for 

all aspects of work in the industry including the location 
and nature of individual operations within it. 

(3) The allowance shall be paid in addition to the 
rate of wage set out in Schedule 1 hereof and shall be 
paid for all purposes of the Award. 

43—Leisure Days. 
Notwithstanding provisions prescribed elsewhere in 

this Award, the following shall apply: 
(1) In substitution for a 38 hour week, each 

employee other than an employee to whom 
subclause (3) of Clause 5 applies sh all be entitled to 
12 leisure days per annum, without loss of pay. 

(2) Leisure days may be taken as they accrue due 
or may be accumulated, to be taken at a time agreed 
by the employer. Provided that the employer may 
require an employee to work on a day rostered as a 
leisure day, in circumstances where the continuity 
of production would otherwise be effected, in 
which case, the day shall be paid for in accordance 
with the provisions of subclause (3) hereof. 

(3)(a) Where an employee works a full shift on a 
leisure day off he shall be paid at the rate of time 
and a half for that day, in addition to which he shall 
be allowed and shall take one day off with pay in 
lieu of that special day. 

(b) The day off in lieu shall be taken on a day 
suitable to the employer. 

(c) The provisions of this subclause do not apply 
to leisure days off worked by mutual agreement 
between employees. 

(d) Where less than eight hours is worked on a 
leisure day off, such work shall be paid for at the 
rate of double time and a half. 

(4) In the case where leisure days have 
accumulated and have not been taken, the 
employer may require that such days be paid for in 
lieu of being taken. Such payment shall be made at 
the end of an employee's year of service, or at the 
end of the calendar year, or at any other time, 
agreed upon between the employer and the 
employees concerned. 

(5) The leisure day off shall be in addition to any 
public holiday or period of annual leave but any 
time in respect of which the worker is absent from 
work except time for which he is entitled to claim 
sick pay, or time spent on holidays or annual leave 
as prescribed by this award shall not count for the 
purpose of determining his right to leisure days. 

(6) Nothing contained in this clause shall affect 
any arrangement, procedure or trade-off agreed 
between the Union and any employer prior to the 
operation of this clause in relation to leisure 
days. 

44.—Maternity Leave. 
(1) Eligibility for Maternity Leave: A worker who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purpose of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon 
casual or seasonal work. 
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(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the 
presumed date of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph 
(c) hereof if such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the worker make it inadvisable for 
the worker to continue at her present work, the worker 
shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may, or the employer may require the worker to, 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of 
subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of a worker terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
worker to resume work at a time nominated by 
the employer which shall not exceed four 
weeks from the date of notice in writing by the 
worker to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she 
may take such paid sick leave as to which she 
is then entitled and such further unpaid leave 
(to be known as special maternity leave) as a 
duly qualified medical practitioner certifies as 
necessary before her return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of a 
worker who was transferred to a safe job 
pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
worker is qualified and the duties of which she 
is capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not 
exceed 52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to a 
worker during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment. 
(a) A worker on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with 
this award. 

(b) An employer shall not terminate the 
employment of a worker on the ground of her 
pregnancy or of her absence on maternity 
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leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

Schedule 1 — Wages. 
Classification and Wage per Week 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of a worker who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the worker is qualified and 
the duties of which she is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Workers: 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
worker under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the worker who is being replaced. 

(c) Before an employer engages a person to 
replace a worker temporarily promoted or 
transferred in order to replace a worker 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the worker who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement worker. 

(e) A replacement worker shall not be entitled to 
any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

45.—Travelling Allowance. 
(1) If transport to and from the job is not provided by 

the employer, a travelling allowance of $3.00 per day 
shall be paid where a worker's usual place of residence 
is more than 30 kilometres from the job by the shortest 
practicable route. 

(2) The allowance specified in this clause shall be 
paid to a worker to compensate for excess travelling 
expenses from a worker's usual place of residence to his 
place of work and return. 

(3) The allowance prescribed in subclause (1) hereof 
shall not be paid where the employee has refused 
company provided accommodation and has elected to 
live elsewhere. 

(1) Underground 

Group 1 i 
Trucker 
Tool Carrier 
Salvage Man 
Pass Runner 

Group 2 i 
Pipe Assembler 
Sampler 
Popper Machineman 
Diamond Driller's Assistant 
Air Hoist Operator 
Ventilation Man 
Pump Attendant (as distinct 

from Pumpman) 
Hydraulic Fill Operator 

Group 3 
Platelayer 
Train Crew 
Mechanical Loader 

Operator 
Scraper Hauler Operator 
Braceman 
Platman 
Skipman 

Group 4 
Sealer 
Pumpman (engaged in 

dewatering a mine) 
Group 5 

Rock Drill Man in other 
places 

Rock Bolter 
Powder Monkey 
Percussion Drill Operator 
Sanitary man 
Crusher Operator 

Group 6 
Rock Drill Man in Rises 
Rock Drill Man in Winzes 
Raise Drill Operator 
In-the-hole-hammer 

Operator 
Diamond Driller up to 

15 kW 
Timberman 

Group 7 
Rock Drill Man in Shaft 
Timberman — Shaft 
Diamond Driller over 15 kW 

Group 8 
Diesel Truck and Loader 

Operator 
Diesel Personnel Carrier 

Operator 
Group 9 

Hydraulic Jumbo Drill 
Operator 

(2) Surface 
Group 1 

General Labourer 
Stores Labourer 
Brush Hand 
Changeroom Attendant 
Gardener 
Utility Man Grade 1 

260.50 270.50 

269.00 279.00 

274.10 284.10 

286.60 296.60 

295.20 305.20 

303.20 313.20 

309.20 319.20 

316.60 326.60 

253.90 263.90 
260.60 270.60 
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Classification and Wage per Week Classification and Wage per Week 

Group 2 265.20 275.20 
Diamond Drillers Assistant 
Brush Hand using Spray 
Watchman 
Pumpman 
Rigger s and Splicer's 

Assistant 
Greasers, Oilers and 

Cleaners 
Utility Man Grade 2 

Group 3 272.60 282.60 
Tradesman's Labourer 
Blacksmith's Striker 
Lamproom Attendant 
Crane Attendant 
Sand Blaster 
Storeman 
Utility Man Grade 3 

Group 4 278.10 288.10 
Sawyer and Benchman 
Overhead Crane Driver 
Sanitary Man 

Group 5 283.40 293.40 
Tool Sharpener 

Group 6 
Ore Treatment Operator — 
Laboratory Assistant — 
Sampler Preparer 

Grade 1 — Less than 
three months' 
experience 265.50 275.50 

Grade 2 — More than 
three months' 
experience 281.60 291.60 

Grade 3 — Classified 
as such 287.30 297.30 

Group 7 296.40 306.40 
Rigger and Splicer 
Linotex Operator/Belt 

Repairer 
Group 8 

Surface and Open Cut 
Mechanical Equipment 
Driver/Operator of:— 
Motor Vehicle:— 
Capacity less than 

two tonnes 294.00 304.00 
Capacity exceeding two 

tonnes but less than 
three tonnes 296.90 306.90 

For each completed tonne 
over three tonnes capacity 
an additional 76 cents per 
week with a maximum of 
$7.60 

Articulated Motor 
Vehicle 318.40 328.40 

Dump Truck 315.00 325.00 
Fork Lift — 

Up to 5 000 kgs capacity 300.90 310.90 
Over 5 000 kgs capacity 304.60 314.60 

Grader Operator 321.20 331.20 
Bulldozer, Front End 
Loader, Scraper Hauler, 
Road Sweeper, or Tractor 
with or without power 

$ $ 
operated attachments — 

Up to 150 kW 300.60 310.60 
More than 150 and up 

to 450 kW 321.20 331.20 
More than 450 kW 329.40 339.40 

Note: All Operators are required to service and fuel 
the machinery/plant on which they are engaged at the 
time and keep that equipment in a clean condition. 

Group 9 — Mess Personnel:— 
Mess Attendant 255.20 265.20 
Cook's Offsider 278.80 288.80 
Cook 303.40 313.40 
Head Cook 317.00 327.00 

Group 10 — Open Cut:— 
Quarry Labourer, Sampler, 

Dump Spotter 
Fuel and Lube Serviceman 
Powder Monkey 
Machine Drill Operator 
Shot Firer 

261.40 271.40 
271.40 281.40 
278.30 288.30 
284.90 294.90 
323.50 333.50 

281.60 291.60 

287.30 297.30 

Leading Hands: In addition to the appropriate 
wage rates prescribed in subclauses (1) and (2) of 
this Schedule, a Leading Hand shall be paid per 
week the following in excess of the highest wage 
rate applicable to the work being carried 
out:— 

(a) If placed in charge of not less 
than three and not more than 
10 other workers $13.20 

(b) If placed in charge of more 
than 10 and not more than 
20 other workers $19.90 

(c) If placed in charge of more 
than 20 other workers $25.80 

The contract of service shall be daily for which 
one-fifth of the above rates are payable. 

Second Schedule — Location Allowance. 
Payment shall be made in accordance with the 

provisions of this schedule so far as practicable. 
(1) In addition to the wages prescribed in 

Schedule 1 of this award, the following allowances 
shall be paid for five days per week to workers 
employed in the districts which are hereinafter 
respectively described, with the exception of 
districts contained therein which are situated 
within a radius of 10 miles of Kalgoorlie, 
Coolgardie and Southern Cross, viz: 

(a) First District: Lying south of Kalgoorlie and 
comprised within lines starting from 
Kalgoorlie then WSW to Woolgangie, 
thence SE to Dundas, thence NE to a point 
10 miles east of Karonie, on the Trans- 
Australia line, and thence back to 
Kalgoorlie; at the rate of 52 cents per week 
extra for those mines within 10 miles of the 
railway and 80 cents per week for those 
outside. 

(b) Second District: Starting from Kalgoorlie 
WSW to Woolgangie, thence NNW to the 
intersection of the 120E meridian with the 
30S parallel of latitude, thence NE by E to 
Kookynie, thence back to the point 10 miles 
east of Karonie on the Trans-Australia line, 
and thence back to Kalgoorlie; at the rate of 
70 cents per week extra for those mines 
within 10 miles of the railway and 90 cents 
per week for those outside. 
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(c) Third Division: Starting from and including 
Kookynie, thence N by W to Kurrajong, 
thence NE to Stone's Soak, thence SE to and 
including Burtville, thence SW through 
Pindinnie to Kookynie; at the rate of 70 cents 
per week extra for those mines within 10 
miles of the railway and 90 cents per week for 
those outside. 

(d) Fourth District: Surrounding Southern 
Cross within a radius of 30 miles; for those 
mines outside a radius of 10 miles from 
Southern Cross, including Westonia and 
Bullfinch, at the rate of 25 cents per week. 

(e) Fifth District: Comprising all mines not 
specifically defined in the foregoing 
boundaries but within the area comprised 
within the 24th and 26th parallels of latitude; 
at the rate $1.20 per week. 

(2) Notwithstanding anything herein 
contained, the following allowances shall be paid 
in the districts or mines mentioned hereunder: 

Per Week 
$ 

Ora Banda and Waverley 
Districts 0.70 
Yalgoo District 0.70 
Meekatharra, Mt Magnet and 
Cue Districts 0.85 
Wiluna District 1.00 
Youanmi District 1.00 
Cox's Find Gold Mine 0.90 
Corduroy Gold Mine and mines 
within 10 miles radius therefrom 1.20 
Lallah Rooke Gold Mine, 
Halleys Comet Gold Mine, 
Prophecy Gold Mine and mines 
within 10 miles radius therefrom 1.50 
Mayfield District 0.70 
Evanston District 1.00 

With regard to the Meekatharra, Mt 
Magnet, Cue, Yalgoo and Wiluna Districts, an 
additional allowance at the rate of 15 cents per 
week shall be paid to workers employed at 
mines situated five miles from a Government 
railway. 

With regard to the Big Bell Gold Mine, the 
Triton Gold Mine and Cox's Find Gold Mine 
the sum of 15 cents per week may be deducted 
from the district allowances which would 
otherwise be paid. 

(3) In the case of any mine or district within the 
area to which this award applies which is not dealt 
with under the provisions of this schedule, the 
union may apply to the Western Australian 
Industrial Commission at any time for the purpose 
of having an allowance prescribed, upon serving 
upon the employer concerned 14 days' notice 
thereof prior to the date of such application the 
service of such notice shall be made pursuant to the 
provisions relating thereto prescribed by the 
regulations under the Industrial Arbitration Act 
1979. 

Schedule 3. — Long Service Leave. 
1. — Right to Leave. 

A worker shall, as herein provided, be entitled to 
leave with pay in respect of long service. 

2. — Long Service. 
(1) The long service which shall entitle a worker to 

such leave shall, subject as herein provided, be 
continuous service with one and the same employer, 
whether in the gold industry or otherwise. 

(2) Such service shall include service prior to the first 
day of April, 1958, if it continued until such time but 
only to the extent of the last 20 completed years of 
continued service. 

(3)(a) Where a business has, whether before or after 
the coming into operation hereof, been transmitted 
from an employer (herein called "the transmitter" to 
another (herein called "the transmittee") and a worker 
who at the time of such transmission was an employee 
of the transmitter in that business becomes an 
employee of the transmittee — the period of the 
continuous service which the worker has had with the 
transmitter (including any such service with any prior 
transmittor) shall be deemed to be service of the worker 
with the transmittee. 

(b) In this subclause "transmission" indicates 
transfer, conveyance, assignment or succession 
whether voluntary or by agreement or by operation of 
law and "transmitted" has a corresponding meaning. 

(4) Where, over a continuous period, a worker has 
been employed by two or more companies, each of 
which is a related company within the meaning of 
section 6 of the Companies Act 1961 the period of the 
continuous service which the worker has had with each 
of those companies shall be deemed to be service of the 
worker with the company by whom he is last 
employed. 

(Section 6 reads)— 
6.(1) For the purposes of this Act, a corporation 

shall, subject to the provisions of subsection (3) of 
this section, be deemed to be a subsidiary of 
another corporation, if, 

(a) that other corporation 
(i) controls the composition of the 

board of directors of the first 
mentioned corporation; 

(ii) controls more than half of the voting 
power in the first mentioned 
corporation; or 

(iii) holds more than half of the issued 
share capital of the first mentioned 
corporation excluding any part 
thereof which carries no right to 
participate beyond a specified 
amount in a distribution of either 
profits or capital; or 

(b) the first mentioned corporation is a 
subsidiary of any corporation which is 
that other corporation's subsidiary. 

(2) For the purpose of subsection (1) of this 
section, the board of directors shall be deemed to 
be controlled by another coiporation if that other 
corporation by the exercise of some power 
exercisable by it without the consent or 
concurrence of any other person can appoint or 
remove all or a majority of the directors; and for the 
purposes of this provision that other corporation 
shall be deemed to have power to make such an 
appointment if— 

(a) a person cannot be appointed as a 
director without the exercise in his favour 
by that other corporation of such a power; 
or 

(b) a person's appointment as a director 
follows necessarily from his being a 
director or other officer of that other 
corporation. 
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(3) In determining whether one corporation is a 
subsidiary of another corporation— 

(a) any shares held or power exercisable by 
that other corporation in a fiduciary 
capacity shall be treated as not held or 
exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power 
exercisable— 
(i) by any person as a nominee for that 

other corporation (except where that 
other corporation is concerned only 
in a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidiary 
of that other corporation, not being a 
subsidiary which is concerned only 
in a fiduciary capacity; 

shall be treated as held or exercisable by 
that other corporation. 

(c) any shares held or power exercisable by 
any person by virtue of the provisions of 
any debentures of the first mentioned 
corporation or of a trust deed for securing 
any issue of such debentures shall be 
disregarded; and 

(d) any shares held or power exercisable by, 
or by a nominee for, that other 
corporation or its subsidiary [not being 
held or exercisable as mentioned in 
paragraph (c) of this subsection] shall be 
treated as not held or exercisable by that 
other corporation if the ordinary business 
of that other corporation or its subsidiary, 
as the case may be, includes the lending of 
money and the shares are held or power is 
so exercisable by way of security only for 
the purposes of a transaction entered into 
in the ordinary course of that business. 

(4) A reference in this Act to the holding 
company of a company or other corporation shall 
be read as a reference to a corporation of which that 
last mentioned company or corporation is a 
subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another 

corporation; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of 

another corporation, 
that first mentioned corporation and that 
other corporation shall for the purposes of this 
Act be deemed to be related to each other. 

(5) Such service shall include— 
(a) any period of absence from duty on any 

annual leave or long service leave; 
(b) any period of absence from duty necessitated 

by sickness of or injury to the worker but only 
to the extent of 15 working days in any year of 
his employment; 

(c) any period following any termination of the 
employment by the employer if such 
termination has been made merely with the 
intention of avoiding obligations hereunder 
in respect of long service leave or obligations 
under any award in respect of annual leave; 

(d) any period during which the service of the 
worker was or is interrupted by service— 
(i) as a member of the Naval, Military or Air 

Forces of the Commonwealth of 
Australia other than as a member of the 
British Commonwealth Occupation 

Forces in Japan and other than as a 
member of the Permanent Forces of the 
Commonwealth of Australia except in 
the circumstances referred to in section 
31(2) of the Defence Act 1903-1956, and 
except in Korea or Malaya after 26 June 
1950; 

(ii) as a member of the Civil Construction 
Corps established under the National 
Security Act 1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 as amended). 

Provided that the worker as soon as 
reasonably practicable on the completion of 
any such service resumed or resumes 
employment with the employer by whom he 
was employed immediately before the 
commencement of such service. 

(6) Service shall be deemed to be continuous 
notwithstanding— 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as 
referred to in paragraph (4) of this 
subclause; 

(c) any interruption of a class referred to in 
paragraph (5) of this subclause; 

(d) any absence from duty authorised by the 
employer; 

(e) any standing-down of a worker in accordance 
with the provisions of an award, industrial 
agreement, order or determination under 
either Commonwealth or State Law; 

(f) any absence from duty arising directly or 
indirectly from an industrial dispute if the 
worker returns to work in accordance with the 
terms of the settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness 
of trade if the worker be re-employed by the 
same employer within a period not exceeding 
two months from the date of such 
termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if 
the worker is re-employed by the same 
employer within a period not exceeding six 
months from the date of such termination; 

(i) any reasonable absence of the worker on 
legitimate union business in respect of which 
he has requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause 
not specified in this clause unless the 
employer, during the absence or within 14 
days of the termination of the absence notifies 
the worker in writing that such absence will be 
regarded as having broken the continuity of 
service, which notice may be given by delivery 
to the worker personally or by posting it by 
registered mail to his last recorded address, in 
which case it shall be deemed to have reached 
him in due course of post. 

Provided that the period of absence from duty or 
the period of any interruption referred to in placita 
(d) to (j) inclusive of this paragraph shall not 
[except as set out in paragraph (5) of this subclause] 
count as service. 

3. — Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this 
subclause. 
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(2) Subject to the provisions of paragraphs (5) and (6) 
of this subclause:— 

Where a worker has completed at least 10 years' 
service the amount of leave shall be— 

(a) in respect of 10 years' service so 
completed — 13 weeks; 

(b) in respect of 10 years' service completed 
after the first 10 years — 13 weeks; 

(c) in respect of each seven years' service 
completed after the first 20 years — 13 
weeks; 

(d) on the termination of the worker's 
employment— 

(i) by his death; 
(ii) in any circumstances otherwise 

than by his employer for serious 
misconduct; 

in respect of the number of years' service 
with the employer completed since he last 
became entitled to an amount of long 
service leave — a proportionate amount 
on the basis of 13 weeks' leave for 10 years' 
service or as the case may be on the basis 
of 13 weeks' leave for seven years' 
service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least three 
years' service but less than 10 years' service since its 
commencement and his employment is terminated— 

(a) by his death; or 
(b) by the employer for any reason other than 

serious misconduct; or 
(c) by the worker on account of sickness or injury 

to the worker or domestic or other pressing 
necessity where such sickness or injury or 
necessity is of such a nature as to justify or in 
the event of a dispute is, in the opinion of the 
Special Board of Reference, of such a nature as 
to justify such termination; 

the amount of the leave shall be such proportion of 13 
weeks' leave as the number of completed years of such 
service bears to 10 years. 

(4) In the cases to which paragraphs (2)(d) and (3) of 
this subclause apply the worker shall be deemed to have 
been entitled to and to have commenced leave 
immediately prior to such termination. 

(5) A worker whose service with an employer 
commenced before 1 October 1976, and whose service 
would entitle him to long service leave under this clause 
shall be entitled to leave calculated on the following 
basis: 

(a) For each completed year of service commen- 
cing before 1 October 1976, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service; and 

(b) for each completed year of service 
commencing on or after 1 October 1976, an 
amount of leave calculated on the basis of 13 
weeks' leave for 10 years' service or on the b asis 
of 13 weeks' leave for seven years' service as the 
case may be. 

Provided that such worker shall not be entitled to 
long service leave until his completed years of service 
entitle him to 13 weeks' leave. 

(6) A worker to whom paragraphs (2)(d) and (3) of 
this subclause apply whose service with an employer 
commenced before 1 October 1976, shall be entitled to 
an amount of long service leave calculated on the 
following basis:— 

(a) For each completed year of service 
commencing before 1 October 1976, an 

amount of leave calculated on the basis of 13 
weeks' leave for 15 years' service; and 

(b) for each completed year of service 
commencing on or after 1 October 1976, an 
amount of leave calculated on the basis of 13 
weeks' leave for 10 years' service or 13 weeks' 
leave for seven years' service as the case may 
be. 

4. — Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave 
to which he has become entitled or is deemed to have 
become entitled the rate of pay applicable to him at the 
date he commences such leave. 

(2) Such rate of pay shall be the rate applicable to 
him for the standard weekly hours which are prescribed 
by this award (or agreement), but in the case of casuals 
and part-time workers shall be the rate for the number 
of hours usually worked up to but not exceeding the 
prescribed standard. 

(3) Where by agreement between the employer and 
the worker the commencement of the leave to which the 
worker is entitled or any portion thereof is postponed to 
meet the convenience of the worker, the rate of payment 
for such leave shall be at the rate of pay applicable to 
him at the date of accrual, or, if so agreed, at the rate of 
pay applicable at the date he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for 

board and/or lodging or the like which is not 
provided and taken during the period of 
leave; 

(b) shall not include shift premiums, overtime, 
penalty rates, special rates, disability 
allowances, fares and travelling allowances or 
the like. 

(5) In the case of workers employed on piece or 
bonus work or any other system of payment by results 
the rate of pay shall be calculated by averaging the 
worker's rate of pay for each week over the previous 
three monthly period. 

5. — Taking Leave. 
(1) In each case to which placita (a) and (b) of 

paragraph (2) of subclause (3) apply:— 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed between the employer and the worker 
or in the absence of such agreement at such 
time or times as may be determined by the 
Special Board of Reference having regard to 
the needs of the employer's establishment and 
the worker's circumstances. 

(b) Except where the time for taking leave is 
agreed to by the employer and the worker or 
determined by the Special Board of Reference 
the employer shall give to a worker at least one 
month's notice of the date from which his 
leave is to be taken. 

(c) Leave may be granted and taken in one 
continuous period or if the employer and the 
worker so agree in not more than three 
separate periods in respect of the first 13 
weeks' entitlement and in not more than two 
separate periods in respect of any subsequent 
period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or 
agreement) occurring during the period when 
the leave is taken but shall not be inclusive of 
any annual leave. 
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(e) Payment shall be made in one of the following 
ways:— 

(i) in full before the worker goes on 
leave; 

(ii) at the same time as his wages would 
have been paid to him if the worker had 
remained at work, in which case 
payment shall, if the worker in writing 
so requires, be made by cheque posted 
to an address specified by the worker; 
or 

(iii) in any other way agreed between the 
employer and the worker. 

(0 No worker shall, during any period when he is 
on leave, engage in any employment for hire or 
reward in substitution for the employment 
from which he is on leave, and if a worker 
breaches this provision he shall thereupon 
forfeit his right to leave hereunder in respect of 
the unexpired period of leave upon which he 
has entered, and the employer shall be entitled 
to withhold any further payment in respect of 
the period and to reclaim any payments 
already made on account of such period of 
leave. 

(2) In the case to which paragraph (2)(c) or para- 
graph (3) of subclause (3) applies and in any case in 
which the employment of the worker who has become 
entitled to leave hereunder is terminated before such 
leave is taken or fully taken the employer shall, upon 
termination of his employment otherwise than by death 
pay to the worker, and upon termination of 
employment by death pay to the personal representa- 
tive of the worker upon request the amount which 
would have been payable in respect of the period of 
leave to which he is entitled or deemed to have been 
entitled and which would have been taken but for such 
termination. Such payment shall be deemed to have 
satisfied the obligation of the employer in respect of 
leave hereunder. 

6. — Granting Leave in Advance and Benefits 
to be Brought into Account. 

(1) Any employer may by agreement with a worker 
allow leave to such a worker before the right thereto has 
accrued due, but where leave is taken in such case the 
worker shall not become entitled to any further leave 
hereunder in respect of any period until after the 
expiration of the period in respect of which such leave 
had been taken before it accrued due. 

(2) Where leave has been granted to a worker 
pursuant to the preceding paragraph before the right 
thereto has accrued due. and the employment 
subsequently is terminated, the employer may deduct 
from whatever remuneration is payable upon the 
termination of the employment such amount as 
represents payment for any period for which the worker 
has been granted long service leave to which he was not 
at the date of termination of his employment or prior 
thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long 
service leave scheme not under the provisions hereof 
granted to a worker by his employer in respect of any 
period of service with the employer shall be taken into 
account whether the same is granted before or after the 
coming into operation hereof and shall be deemed to 
have been leave taken and granted hereunder in the 
case of leave with pay to the extent of the period of such 
leave and in the case of payment in lieu thereof to the 
extent of a period of leave with pay equivalent thereof of 
the entitlement of the worker hereunder. 

7. — Records to be Kept. 
(1) Each employer shall, during the employment 

and for a period of 12 months thereafter, or in the case of 
termination by death of the worker for a period of three 
years thereafter, keep a record from which can be 
readily ascertained the name of each worker, and his 
occupation, the date of the commencement of his 
employment and his entitlement to long service leave 
and any leave which may have been granted to him or in 
respect of which payment may have been made 
hereunder. 

(2) Such record shall be open for inspection in the 
manner and circumstances prescribed by this award (or 
agreement) with respect to the time and wages record. 

8. — Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes 
and matters arising hereunder shall be referred and the 
Board shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the 
functions of— 

(a) the settlement of disputes of any matters 
arising hereunder; 

(b) the determination of such matters as are 
specifically assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefor nominated from 
time to time by the Confederation of Western 
Australian Industry (Incorporated) and one represen- 
tative or substitute nominated from time to time by the 
Trades and Labor Council of Western Australia 
together with a chairman to be mutually agreed upon by 
the organisations named in this paragraph. 

9. — State Law. 
(1) The provisions of any State Law to the extent to 

which they have before the coming into operation 
hereof conferred an accrued right on a worker to be 
granted a period of long service leave in respect of a 
completed period of 15 or more years' service or 
employment or an accrued right on a worker or his 
personal representative to payment in respect of long 
service leave shall not be affected hereby and shall not 
be deemed to be inconsistent with the provisions 
hereof. 

(2) The entitlement of any such worker to leave in 
respect of a period of service with the employer 
completed after the period in respect of which the long 
service leave referred to in paragraph (1) of this sub- 
clause accrued due shall be in accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this 
subclause, the entitlement to leave hereunder shall be in 
substitution for and satisfaction of any long service 
leave to which the worker may be entitled in respect of 
employment of the worker by the employer. 

(4) An employer who under any State Law with 
regard to long service leave is exempted from the 
provisions of that law as at the first day of April 1958, 
shall in respect of the workers covered by such 
exemptions be exempt from the provisions hereof. 

10. — Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where 
there is an existing or prospective long service scheme 
which, in its opinion, is, viewed as a whole, more 
favourable for the whole of the employees of that 
employer than the provisions hereof. 
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Schedule of Respondents. 
Great Boulder Gold Mines Ltd. 
Gold Mines of Kalgoorlie (Aust) Ltd. 
North Kalgurlie (1912) Ltd. 
Western Mining Corporation Limited. 
Central Norseman Gold Corporation; No Liability. 
Dated at Perth this 6th day of November 1967. 

SITE ALLOWANCES — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia (Association of Workers) 
and 

Barclay Bros Ltd. 
No. C583 of 1989. 

COMMISSIONER A.R. BEECH. 
22nd day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter is a claim by the 
applicant for a site allowance of $1.50 per hour to be 
paid for each hour worked by employees engaged on 
the construction of the Torpedo support facility at the 
HMAS Stirling Naval Base at Garden Island. The 
Commission inspected the site on the 1st day of 
September 1989 and held a conference of the parties, 
but no agreement was able to be reached. 

Access to the site is via a causeway from Pt Peron. The 
point was made by the Unions that due to this factor, the 
actual distance travelled to get to the site was greater 
than the direct distance of the site from the General Post 
Office Perth. This however, is to be offset by the 
statement from the employers as to the number of 
workers who are locally hired. Whilst there is access to a 
naval canteen facility, this access was described as 
limited. The Union described the site as being relatively 
isolated by virtue of its location, notwithstanding its 
proximity to the town of Rockingham. 

The building is being constructed according to 
conventional methods, a structural steel frame, external 
face brick work and a metal deck roof. Excavation work 
was necessary for the underground pipe work for the 
supply and disposal of fuels and oils, together with a 
supply of conventional services. The building is in part 
single storey and in part double storey, with a maximum 
height of seven metres. Work commenced in April 1989, 
and is due for completion in November. The average 
workforce is approximately 10, with a maximum of 
28. 

For the Unions it was pointed out that the roof design 
necessitated working in and around scaffolding, and 
projecting timber beams. For this, confined space 
allowance was being paid. Further, the Union 
submitted that the scaffolding used was not of a normal 
step-down flat scaffolding. Blocks had to be laid over 
the top of rails. The workers will only be able to use 
chemical toilets throughout the construction. Further, 
there had been an overlap of trades for at least some of 
the construction period so far. Further complaints were 
made to the Commission that the site was subject to 
winds from the adjacent ocean and this constituted a 
noticeable disability. 

For the employers it was stated that whilst some 
disabilities were acknowledged, the employer felt that 
everything reasonable had been done to accommodate 
those disabilities. Hence the payment of confined space 
allowance due to the scaffolding work. Steps have been 
taken to minimise the exposure of workers to the 
excavations. Further, any problem encountered in 
relation to the scaffolding should be offset given the 
simple, straight brick work involved, involving few 
openings or penetrations. In the opinion of the 
employers, no site allowance was warranted. 

The resolution of this matter, is not straight forward. 
The Commission understands the concerns of the 
workforce, in one case strongly expressed, as to the 
travelling involved in order to travel to work and return, 
notwithstanding the radial distance from Perth. 
However, it is not appropriate for a site allowance to be 
used to offset a perceived inadequacy by the Unions of 
the travelling allowance which is paid. In the opinion of 
the Commission, and taking into account the principles 
enunciated in the Sapri Decision, (Print F1957), the site 
is one which warrants the payment of an allowance. 
However, quantifying the allowance is always a difficult 
problem, and the absence of any agreement in this case 
is an added problem. I propose to rely heavily upon the 
decision of the Commission in awarding a site 
allowance for the construction of an OTC facility at 
Gnangara (5 April 1989, 69 WAIG 1709). Gnangara is 
located on the outer limits of Perth's northern suburbs, 
and the Unions in that case relied upon the presence of 
wind, and the lack of amenities close to the construction 
site. In that case an allowance of $1.10 was awarded, but 
it is to be noted that the Unions also relied, in justifying 
their case on the fact that the site was large and the 
presence of soft sand posed particular problems. Taking 
into account those factors, and the factors relating to the 
site at Garden Island, it is apparent that an allowance of 
the order of $1.10 would be too high. I note also the 
allowance granted in relation to the construction of the 
Atlantis Marine Park Education Centre, at Two Rocks 
(18 November 1988, 69 WAIG 430). In that matter, the 
Unions relied extensively upon the construction being 
undertaken adjacent to the ocean, and the exposure of 
the site to winds. In that matter an allowance of 75 cents 
was awarded. 

Having given the matter some thought, with the 
advantage of inspections, and the knowledge of the 
situation on site, I assess the site as one which falls more 
towards the OTC site at Gnangara, and accordingly 
assess the allowance at 90 cents per hour. The parties are 
requested to draw up the necessary Order reflecting this 
decision. The Commission notes the concession of the 
employer that in the event that a site allowance is to be 
awarded, it is to be paid as from the commencement of 
the project. This is only proper, but given that the 
application for this allowance was not lodged by 
Unions until the 10th day of July, the approval of the 
employer is required if the decision is to operate from a 
date earlier than the date of application. The matter 
stands adjourned to await the Draft Order to be 
supplied. 

Appearances: Ms BJ. Love and with her Mr M, 
Dayes appeared on behalf of the applicant. 

Mr M. McLean appeared on behalf of the 
respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
' The Building Trades Association of 

Unions of Western Australia 
(Association of Workers) 

and 
Barclay Bros. 

No. C583 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
COMMISSIONER A.R. BEECH. 

22nd day of September 1989. 

Order. 
HAVING heard Ms B.J. Love on behalf of the 
Applicant and Mr M. McLean on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers' (Building 
and Steel Construction) Award No. 20 of 1973, 
employees employed by or on behalf of the 
Respondent to carry out construction of the 
torpedo facilities at Garden Island, shall be paid 
90 cents per hour worked in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building Trades 
(Construction) Award No. 14 of 1978, excepting 
subclauses (0 Explosive Powered Tools and (w) 
Heavy Blocks; Clause 24 of the Earthmoving and 
Construction Award No. 10 of 1963 and Clause 24 
of the Engine Drivers' (Building and Steel Con- 
struction) Award No. 20 of 1973. 

The abovementioned rate shall not attract 
premium penalty and shall apply from commence- 
ment of the project until practical completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia (Association of Workers) 
and 

Building Management Authority. 
No. C734 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
22nd day of September 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Ms G. Gilmour on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the construction work 
at the East Africa site at the Perth Zoo, a site 
allowance of 60 cents per hour to compensate for 
all special factors and disabilities in connection 
with the said work in lieu of and in substitution for 
all special rates and conditions prescribed in 
Clause 9(1) of the Building Trades (Construction) 
Award No. 14 of 1978, excepting subclauses (f) 
Explosive Powered Tools, and (w) Heavy Blocks 
Clause 24 of the Earthmoving and Construction 
Award No. 10 of 1963 and Clause 24 of the Engine 
Drivers' (Building and Steel Construction) Award 
No. 20 of 1973, with effect from the commencement 
of work on the site and until the work is complete, 
be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia (Association of Workers) 
and 

Building Management Authority. 
No. C737 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978. 

COMMISSIONER A.R. BEECH. 
4th day of October 1989. 

Order. 
WHEREAS a conference was held in Perth on the 18th 
day of September 1989 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an 
agreement was reached between the abovenamed 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in Matter No. 1940 of 
1989, and pursuant to the powers conferred under the 
said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, No. 
14 of 1978 as amended, employees who are 
employed by the Respondent on the Ballajura 
Primary School site, shall be paid a site allowance 
of 60 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This Order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of that work. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia (Association of Workers) 
and 

Collier Constructions. 
No. C703 of 1989. 

COMMISSIONER A.R. BEECH. 
22nd day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant 
claims a site allowance to be paid to the construction of 
the Quinns' Estate Shopping Centre in Tapping Way, 
Quinns' Rock. The Commission inspected the site on 
the 18th day of September 1989. 

The complex when finished will consist of a large 
Supermarket plus nine Speciality Shops. Construction 
is of single storey, with a concrete pad, brick walls and a 
tiled roof. A metal deck roof is provided for the rear part 
of the supermarket. There is also a skillion verandah 
with a metal cover. Construction commenced on the 
11th day of June and is due for completion in 
November. The average size of the workforce is 20 with 
a maximum of 34. The value of the contract is $1.3m. 

There was some agreement between the parties as to 
the disabilities on site. In the amenities area the 
Company conceded that there would be little natural 
light, that there would be overlap of trades, and that 
work in the area would be "tight". The nature of the site 
is of a sandy soil and the Union commented upon the 
amount of excavation which had proved necessary 
during the course of the construction. The site is located 
reasonably adjacent to the coast and it was 
acknowledged that wind from the coast blew on site and 
caused a problem in relation to wind-blown sand. 
Further because of the nature of the scaffolding and of 
the construction there had been much lifting by hand, 
with only one hoist on site. Further there had been wet 
underfoot in those areas of the centre where the 
concrete slab had been laid. The contract also includes 
the laying of a carpark, perimeter driveways and 
landscaping. The contract does not include Fitting out. 
For the employers it was pointed out that the site was 
fronted by roads on three sides and that access to the site 
was not a difficulty. 

The claim of the Unions was for $1.50, and the 
employer concedes that a site allowance is warranted. 
The builder had indicated his preparedness to pay site 
allowance of some 60 cents. On site, and with the 
assistance of the Commission the parties reached an 
agreement to pay an allowance of $1.10. Given the 
nature of the site and the experience of the Commission 
in other site allowances relating to shopping centres, the 
Commission, having regard to the principles which are 
to apply in relation to the awarding of a site allowance 
agrees that the agreement of the parties is within an 
appropriate range of allowances which could easily be 
expected to fit within those principles. Accordingly the 
agreement of the parties will be ratified. 

Appearances: Ms J.F. Boots appeared on behalf of 
the applicant. 

Mr M.G. McLean appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Building Trades Association of Unions 

of Western Australia (Association of Workers) 
and 

Collier Constructions. 
No. C703 of 1989. 

BUILDING TRADES (CONSTRUCTION) ' 
AWARD No. 14 of 1978 

EARTH MOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS- (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
22nd day of September 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Mr M.G. McLean on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the Quinns- Estate Shopping Centre site at 
Tapping Way, Quinns- Rock; a site allowance of 
$1.10perhourto compensate for all special factors 
and disabilities in connection with the said work in 

A71631-9 
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lieu of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award No. 14 of 
1978. excepting subclauses (f) Explosive Powered 
Tools and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Holland Interiors Pty Ltd 

and 
Building Trades Association of Unions 

of Western Australia (Association of Workers). 
No. 2070 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
18th day of September 1989. 

Order. 
HAVING heard Mr T. Dobson on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the construction work 
at the Royal Perth Hospital H-Block site, a site 
allowance of $1.10 per hour to compensate for all 
special factors and disabilities in connection with 
the said work in lieu of and in substitution for all 
special rates and conditions prescribed in Clause 
9(1) of the Building Trades (Construction) Award 
No. 14 of 1978, excepting subclauses (0 Explosive 
Powered Tools, and (w) Heavy Blocks; Clause 24 of 
the Earthmoving and Construction Award No. 10 
of 1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) AR. BEECH, 
[L.S.] Commissioner. 

PROMOTION APPEALS — 

BEFORE THE 
WESTERN Al STRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
PAB No. 344/1 of 1988 

Between: 
Mr K.I. Wood. Recommended Applicant 

and 
Mr D.L. Kent, Appellant. 

BEFORE THE PROMOTIONS APPEAL BOARD. 
This 4th day of April 1989 

Position: Assistant Foreman Fitting, ROA Class 3/2, 
Mechanical Branch Midland Westrail. 

Appearances: Mr K. See appeared for the 
Recommended Applicant. 

Mr T. Cook appeared for the Appellant. 

Decision.. 
THE COMMISSIONER: This is an appeal by Mr D.L. 
Kent against the appointment of Mr K.I. Wood to the 
position of Assistant Foreman Fitting, ROA Class 3/3, 
Mechanical Branch, Midland, Westrail. 

The advocate for the recommended officer and 
Westrail submitted as a threshold argument that the 
Board did not have jurisdiction to determine an appeal 
against a temporary position. 

The Promotions Appeal Board (the Board) is a Board 
of review established pursuant to section 80Z of the 
Industrial Relations Act 1979 (the Act) and is clothed 
with the jurisdiction conferred on it by section 80ZA of 
the Act which, so far as it is relevant to this matter, 
prescribes in subsection (1)— 

A Board shall have jurisdiction to hear and 
determine an appeal by an eligible employee 
against the recommendation of another employee 
for promotion to a vacant office. 

(the underlining is mine) 
Matters of appeal come before the Board as a con- 

sequence of a series of events initiated by an employing 
Authority that is subject to the jurisdiction of the Board. 
An Authority in this category, when taking action to fill 
a vacant office, is required to observe the commands of 
section SOY of the Act which prescribes in subsection (1) 
as follows— 

Where a vacancy occurs in an office or a new 
office is created and the vacancy or new office has 
not been filled by the transfer of an employee 
without promotion, the following provisions shall 
apply— 

(a) notice of the vacancy in the office or of the 
creation of the new office shall be 
published in the prescribed manner and 
for the prescribed period; 

(b) such notice shall specify a date on or 
before which applications by employees 
for promotion to the office shall be 
receivable by the promoting authority 
concerned; 

(c) the promoting authority concerned may 
recommend the promotion of any appli- 
cant employee to the office but no such 
recommendation shall be made until 
after the expiration of the period fixed for 
the receipt of applications; 

(d) after making a recommendation for pro- 
motion the promoting authority shall 
cause notice to be given in the prescribed 
manner and within the prescribed time 
giving particulars of the recommendation 
and stating that, subject to the provisions 
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of this Division, any applicant employee 
not recommended for promotion to the 
office may appeal against the recom- 
mendation. 

(the underlining is mine) 

It is a matter of record that in relation to the position 
the subject of this appeal Westrail followed the 
procedures contained in section SOY in that— 

(a) The position was advertised in the Weekly 
Notice, week ending Saturday 22 October 1988 
No. 40 of 1988. 

(b) The Weekly Notice described the position in 
the following terms- 

Assistant Foreman Fitting ... 
ROA Class 3/2 
Mechanical Branch 
Midland 
RefV 08450 
(Temporary position of up to 12 months 
duration) 

(c) The Weekly Notice stipulated that 
applications for the position had to be 
received by a specified time and date. 

(d) It filed with the Registrar form 12 and an 
attached list declaring— 

Title and description of advertised 
vacancy: 
Assistant Forman Fitting ROA Class 3/ 
2 
Mechanical Branch Midland 
Name and position of applicant 
promoted: 
Mr K.I. Wood ... Midland 

(b) List the name, position and 
department or public authority 
of all applicants who have been 
advised of the above: See 
attached list 

The attached list contains 13 names of persons 
who were applicants for the position, including the 
appellant Mr D.L. Kent. 

In all probability Westrail advised the applicants to 
the position by the service of form 11 which states that a 
right of appeal may be exercised pursuant to the Act. 

Section SOX of the Act defines the terms "Vacant 
Office" and an "Office" to mean— 

"Vacant Office" means an office in which a 
vacancy has occurred or a new office. 

"Office" means an office under the Public 
Service Act 1978 or any other office or position in a 
public authority but does not include— 

(the underlining is mine) 

It is the unanimous view of the Board that the clear 
and unambiguous wording employed in the definition 
of an "office" excludes any office or position that is 
"temporary" a term which the dictionary defines as not 
permanent, or of limited duration. 

The advertised position was qualified by the 
statement "Temporary position of up to 12 months 
duration". It therefore fits neatly within the exclusion 
and identifies it as a position or office not encompassed 
by the appeal system created and regulated by the Act. 
We therefore find that no right of appeal exists, the 
appeal is therefore not competent and the matter in 
issue is outside the jurisdiction of the Board. A by- 
stander could be excused for questioning why the 
appellant (then an unsuccessful applicant) and the 
Registrar were originally notified that the position in 
question was one that was appealable especially as the 
advertised version carried such a specific and critical 
qualification. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner, 

Chairman. 

The right of appeal by an eligible employee against 
the recommendation of another employee arises from 
section 80ZA subsection (2) of the Act which is drawn 
in the following terms— 

Where an employee is recommended for 
promotion to a vacant office, any other employee 
who— 

(a) Was an applicant for promotion to the office; 
and 

(b) is an eligible employee, may appeal against 
the recommendation if he considers that he 
has a better claim to promotion to the office 
than the employee who Has been 
recommended for promotion. 

(the underlining is mine) 

My reference to and the underlining of extracts from 
various sections of the Act (supra) is to focus attention 
on how critical the identification of what consitutes a 
"vacant office" is to the promotions appeal system as a 
whole. 
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Appeal 
No. Item No. Decision 

Effective 
Date* 

PSA 655/88 
PSA 675/88 
PSA 703/88 
PSA 3/89 
PSA 664/88 
PSA 93/89 
PSA 2044/87 

PSA 2047/87 
PSA 2050/87 

PSA 2051/87 

PSA 39/87 
PSA 879/87 
PSA 2046/87 
PSA 2045/87 
PSA 701/88 
PSA 1793/87 
PSA 308/88 
PSA 627/88 
PSA 307/88 
PSA 294/88 
PSA 293/88 
PSA 271/88 
PSA 270/88 
PSA 246/88 
PSA 269/88 
PSA 6/88 
PSA 124/88 
PSA 1657/87 
PSA 200/87 
PSA 152/89 
PSA 285/88 
PSA 303/88 
PSA 248/88 

PSA 164/88 
PSA 2244/87 
PSA 709/88 
PSA 154/89 
PSA 167/89 
PSA 161/89 
PSA 2073/87 
PSA 2084/87 
PSA 2082/87 
PSA 2056/87 
PSA 2057/87 
PSA 2055/87 
PSA 160/89 
PSA 295/88 
PSA 264/88 
PSA 153/89 
PSA 187/89 
PSA 22/88 
PSA 19/88 
PSA 18/88 
PSA 15/88 
PSA 14/88 
PSA 12/88 
PSA 2048/87 
PSA 261/88 
PSA 277/88 
PSA 254/88 
PSA 2038/87 
PSA 2069/87 
PSA 298/88 

PSA 262/88 
PSA 258/88 
PSA 265/88 
PSA 272/88 
PSA 279/88 
PSA 280/88 
PSA 281/88 
PSA 282/88 
PSA 319/88 
PSA 2052/87 

Michael ARCHER 
Salvatore CARRELLO 
Sandra Marlene DAVIES 
Jennifer Mary BOVINGTON 
Charlotte Matilda WELSH 
Charles Richard HALL 
Beverley Rose DA1.LAS 

Heather Mauis LEWIS 
Catherine Anne SZABO 

Marie OWENS 

Yvonne Anne CASEY 
Kerry John STEWART 
Linda Caroline GREEN 
Johanne Lee FELTON 
Christopher Roy PIGGFORD 
Adrian Stephen COX 
Nerissa POH-CHOON HO 
Wendy Dawn BROPHY 
Angela May SAMEC 
Grace ROWLEY 
Alan MARKHAM 
Noel Terence LOPEZ 
Allan Keith WILLIAMS 
Ernest DA SILVA 
Walter John CURTIN 
Joan HALL 
Glynn Ernest FLETCHER 
Philip Raymond FISHER 
Graeme Allan JONES 
Jacques Roger MAISSIN 
Gerhard GROSS 
Christine Anne RICHARDSON 
Helen Mary AINLEY 

Nicole Natalie PETERS 
Charles Richard HALL 
Lynlev Marie ELLIS 
Jamie"William STUART 
Stephen Richard GARCIA 
Carmela CORVA1A 
Gerdina Hendrika A. MARCUS 
Sharon Jean PRATT 
Patricia Faye HYDE 
Cynthia June COOMBS 
Krystyna WOZNICA 
Brigitte Jane CHEEK 
Rinske Jantina CAR 
Stephen DAWSON 
Keith Alan WENN 
Gregory Charles ANDERSON 
Jean Rozanne THIPTHORP 
Erica Maree ROGERS 
Nicholas SELVARATNAM 
Craig James NICHOLAS 
Bettina STAPLES 
Lorenzo GARNELLI 
Norah Mary LANGRIDGE 
Fiona Bruce DAWSON 
Ian William TWADDLE 
William James GORDON 
Graeme Edward KELLY 
David William WYLIE 
Patricia Elizabeth PATERSON 
Martha D. TURNBULL 

Jennifer Leslev LUMSDEN 
Morag CROFT 
Christopher John TAYLOR 
Pauline Cathryne JONES 
Marion BAILEY 
Robert Maxwell SIMPER 
J.D.G. PARKER 
William TAYLOR 
John Christopher KEEN 
Edward LEE 

Reclassified- 
Reclassified- 

■ Level 6 
-Level 6 

MB600T 

CM602T 
BC601T 

MH605T 

212702 
0011083 
AC607T 
MB604T 
9075 
0007675 
11489H 
24054A 
11435H 
11378G 
11136D 
34124J 
11131C 
34101C 
11137B 

1615 
0186077 
000360 
40715 
11329H 
11432C 
35060E 

0314213 
112867 
1220 
407/05 
408/10 
408/08 
MH501 
MT500 
321217 
MB503 
MB504 
MB502 
408/03 
11375B 
11033B 
407/12 
203/04 
0092224 
6147029 
6147028 
6147032 
6147031 
06147012 
BC602T 
11024E 
11324G 
!1369J 
MB603T 
MB601T 
341651 

26000K 
5302/26122E 
25000F 
26030G 
36128K 
12048C 
12050C 
12Q51A 
31103F 
32059J 

Withdrawn 
Withdrawn 
Withdrawn 
Dismissed 
Dismissed for Want of 

Prosecution 
Withdrawn by Leave 
Dismissed for Want of 

Prosecution 
Dismissed for Want of 

Prosecution 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Dismissed 
Dismissed 
Dismissed 
Redassified—Level 3 

Reclassified—Level 4 
Dismissed 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Dismissed 
Conceded—Level 5 
Level 2 from 15/4/87 to 

Retirement Date 
Withdrawn 
Dismissed 
Dismissed 
V/ithdrawn 
Withdrawn 
Withdrawn 
Conceded—Level 2 
Conceded—Level 2 
Conceded—Level 2 
Conceded—Level 2 
Conceded—Level 2 
Conceded—Level 2 
Withdrawn 
Dismissed 
Withdrawn by Leave 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Reclassified—Level 7 
Reclassified—Level 7 
Redassified—Level 7 
Reclassified—Level 2 
Reclassified—Level 2 
Retitled Committee Service 

Officer Level 3 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Withdrawn 

1/11/85 
1/11/85 
1/11/85 
1/11/85 
1/11/85 
1/11/85 

17/8/89 
17/8/89 
9/1/86 
2/5/88 
2/5/88 
28/8/89 

*With effect from the beginning of the first pay period commencing on or after the effective date. 
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Item No. Decision 

PSA 186/89 Kristine Margaret BRIMMELL 209/03 
PSA 144/89 Clayton Wayne BRYCE 208/04 
PSA 2476/87 Roslyn Mary ARMSTRONG 11 
PSA 145/89 Brian Peter HANICH 204/02 
PSA 151/89 Lawrence Alec SMITH 203/02 
PSA 147/89 Alan William ROWE 407/06 
PSA 162/89 Colin Frederick POWELL 305/10 
PSA 164/89 George Baird TRUTTER 304/05 
PSA 173/89 Nicola Dorothy KING SMITH 408/09 
PSA 159/89 Luise Ulrike BROEZE-HORNEMANN 408/04 
PSA 149/89 Valerie Ann HUMPHREY 406/03 
PSA 168/89 Jonathan CARPENTER 408/05 
PSA 150/89 Janet HENRY 
PSA 97/89 Robert W. RICHARDS 305/9 
PSA 166/89 David Rodger GINROY 408/06 
PSA 194/88 Peter VOAK 0924490 
PSA 2076/87 Walter Frederick BOWMAN 321631 
PSA 310/88 Linley Anne LORD 11382C 
PSA 2080/87 Raymond SHARP AD502 
PSA 304/88 John Robert TERNI 110071 
PSA 324/88 Peter John FAULKS 53000F 
PSA 2395/87 Robert Kandralingham CHELLIAH 0047065 
PSA 323/88 John Thomas CLEARY 11109B 
PSA 296/88 Francis Xavier LAWLOR 12013F 
PSA 252/88 William Lewis DUNN 11283D 
PSA 327/88 Donald Alfred DAY 11279H 
PSA 275/88 Penny Lynn MASON 36130K 
PSA 251/88 Ian Charles HILL 34007E 
PSA 287/88 Pick Kiang OO 34146F 
PSA 299/88 Edward LEE 32059J 
PSA 291/88 Jean O'CONNELL 36026G 
PSA 309/88 Darryl Frances JAMES 560001 
PSA 283/88 Graham Neil ROLLS 12022C 
PSA 266/88 Keith Robert OLIVER 11030H 
PSA 192/89 Gaetano (Jim) GIANFRANCESCO 34146F 
PSA 286/88 Eleanor Ann BELLETT 34052A 
PSA 297/88 Dorothy ROB SON 341111 
PSA 290/88 Marianne Joan GOSS 360251 
PSA 255/88 Janet Alie McKAY 260011 
PSA 155/89 Rod VANDERMERWE 407/10 
PSA 2079/87 Gladys Margaret DOUTHWAITE 321590 
PSA 131/89 Brian Robert GIBB — 
PSA 132/89 Stephen Larry KNAPPS - 
PSA 133/89 Patrick Phillip O'LEARY — 
PSA 134/89 Geoffrey Colin HAWLEY - 
PSA 135/89 Robert Bruce FREEMAN — 
PSA 136/89 Stephen Ronald MATTHEWS - 
PSA 137/89 Ron CZUBEK — 
PSA 138/89 Angus Joseph KUKURA — 
PSA 139/89 Graham John HAINES — 
PSA 140/89 Sydney Raymond PORTER - 
PSA 141/89 Valerie Linda RICHARD - 
PSA 142/89 Gustav CLINCHERS — 
PSA 2220/87 Noel David HEATH — 
PSA 706/88 Jane Van Den HERIK 1130 
PSA 713/88 N.C. POULTER 2020 
PSA 688/88 Brian William HEWITT 1091 
PSA 2049/87 Sandra Margaret COCKS BC500 
PSA 2086/87 Jacqueline ECCLESTONE SL400 
PSA 2042/87 Susanne BALDOCCHI AC400 
PSA 631/88 Thomas Jeffrey MITCHELL 0005319 
PSA 2077/87 Joyce Elizabeth BROMLEY 321436 
PSA 2043/87 David Edward HODGSON AC501 

Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Dismissed 
Dismissed 
Dismissed 
Reclassified—Level 4 
Reclassified—Level 4 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn by Leave 
Dismissed 
Reclassified—Level f 
Dismissed 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn 
Reclassified—Level 2 
Reclassified—Level ^ 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Conceded Level 5 
Conceded Level 5 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 

-Level 3 
-Level 4 
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SCHOOLTEACHERS 
TRIBUNAL— 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hon Minister for Education 

and 
State School Teachers' Union 

ofWA(Inc). 
No.TC14 of 1989. 

GOVERNMENT SCHOOL TEACHERS 
TRIBUNAL. 

28th day of August 1989. 

Order. 
WHEREAS pursuant to the Industrial Relations Act 
1979, the Commission constituted by the Government 
School Teachers Tribunal on 7 August 1989, by Order 
ordered, inter alia, that the parties should confer with a 
view to reaching a settlement on the claim by the State 
School Teachers' Union of WA (Inc) for an increase in 
the salaries paid to teachers in State Schools consistent 
with the limits imposed by the State Wage Fixing 
Principles; and whereas the Tribunal by the said Order 
reserved unto either party liberty to apply to vary or set 
aside the said order; and whereas the parties on or about 
24 August 1989 commenced to confer in respect of the 
said claim, it being a condition of those talks that the 
Minister would apply to lift the Order made on 7 August 
1989; now therefore, the Government School Teachers' 
Tribunal, pursuant to the powers vested in it, by the said 
Act. doth hereby order — 

That the Order made by it in these proceedings 
on 7 August 1989 be and is hereby cancelled with 
effect from 24 August 1989 

Deputy Chairman, 
State School Teachers' Tribunal. 

COAL INDUSTRY TRIBUNAL — 
Awards 

Agreements-Variation of 
BEFORE THE WESTERN AUSTRALIAN 

COAL INDUSTRY TRIBUNAL. 
Held at Collie on the 

31st day of August 1989. 
Application No. 23 of 1989. 

Between the Australian Colliery Staff 
Association, Applicant 

and 
Western Collieries Limited, Respondent. 

In the matter of application to insert in place of the 
classification of "screen and surface overseer a new 
classification of crushing, loading and transport 

supervisor". 

Decision of the Tribunal 
THE CHAIRMAN: This is an application by the 
Australian Collieries Staff Association to amend the 
Western Collieries Limted (Special Conditions of 
Employment) Staff Award of 1987 to delete from the 
rates of pay in Clause 3 and particularly Division B, the 
classification of "screen and surface overseer" and 
substitute in its place a new classification of "crushing, 
loading and transport supervisor" with a rate of pay of 
$525 per week. 

The claim is brought essentially on the basis that the 
current classification, neither in title nor in rate of pay, 
accurately reflects the changed duties which have 
grown up over time in respect of the current post. In 
essence, the submissions, and the evidence supports it, 
are th at the previous occupants of the post simply had to 
oversee the screening plant and carry out some 
oversight of the surface operations nearby. 

Since then the screening plant has been demolished. 
A sophisticated loading plant has been built in its place. 
More than that, the Company has established a 
somewhat complex — although I do not wish to 
overstate the case — centralised underground trucking 
facility which was formerly managed by the manager or 
under-managers and which has since become the 
responsibility of this post to manage or at least 
control. 

The Company requires the occupant of the post in 
question to manage the stockpile and see that both in 
quality and quantity appropriate loads are taken from it 
from time to time. 

I should say too that since the original post was 
created, the Company has gained some private 
contracts for the sale of coal. They are not by any means 
large in the totality of its operations. Nonetheless, they 
exist and it is necessary that the occupant of this post 
liaise with the deliverers of those contracts and in 
particular see that the proper blends are made. 

The evidence is also that the duties of this post now 
require the occupant to superintend at least some 
earthworks which are done on the mine site. The mine 
site has increased in area quite significantly since the 
Award was first erected. 

The consequence of all these changes is that where 
once there was no moving plant to be managed or 
supervised by the original occupant of the post, there 
are now some eight trucks, together with a bulldozer, 
crane and loader to be controlled on each shift. 

All in all, there is evidence before the Tribunal to 
suggest that there has been a significant net addition to 
the work requirements, such as to warrant the creation 
of a new classification and indeed the Company accepts 
that. 

The Principles are of course very strict about work 
value changes. The mere fact, as Mr O'Connor has so 
rightly said, that there has been some change in the 
work required of a post will not lead necessarily at least, 
to a change in the wage rates. We live in a dynamic world 
and there will always be changes in duties unless of 
course the Company remains so static that it ultimately 
goes out of business. 

As the Principles state, "the strict test for an alteration 
in wage rates is that the change in the nature of the work 
should be such as to constitute a significant net addition 
to the work requirements" so that one can fairly say that 
there is a new job and thus a new classification. 

We are unanimously of the view that the Association 
has made out its claims on this occasion based as it is on 
work value changes. It therefore becomes incumbent 
upon us to strike a fair and reasonable rate of pay. The 
current rate of pay for the immediate supervisor of this 
post, at least on day shift, that is, the Crushing, Loading 
and Transport Co-ordinator is in round figures $742 per 
week. It should be borne in mind that the occupant of 
this post on afternoon shift has to operate without the 
close supervision of such a Co-ordinator. 

The top rate of pay in Division B for this Award is 
currently $508 per week for the Senior Industrial Nurse. 
The information is, and I accept it to be accurate, that 
the occupant of that post supervises one other industrial 
nurse. Nonetheless, the Association has had regard to 
the work required of the post now in question and 
suggests that it should be more highly paid than the 
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nursing posts. We think that that is right and proper 
having regard to the management tasks required of this 
post. 

It is very difficult, as Mr O'Connor has said, to draw 
comparisons. There is no other post like this on the coal 
field. The leading hand tradesman has a rate of pay in 
the order of $515 a week for supervising up to 20 people 
on the surface. The highest rate for the experienced 
miner is in the order of $501. 

Overall, we are of the view that the rate proposed by 
the Association and the Company is fair and 
reasonable in the circumstances. I am authorised by my 
colleagues to make an order amending the Award, 
deleting item 5 in Division B of Clause 3 of the relevant 
Award and substituting therefor a new classification of 
"Crushing, Loading and Transport Supervisor" with a 
rate of pay of $525 per week. 

I think it will be better to renumber the whole of 
Division B and put the new classification as number 1 
with consequential renumbering down the line. We are 
also unanimously of the view that the amendment 
should take effect from the commencement of the first 
pay period which starts on or after 16 August. 

Order. 
HAVING heard Mr C.F. Pullan on behalf of the 
Applicant and Mr M. O'Connor on behalf of the 
Respondent the Tribunal doth hereby award and 
order- 

That the Western Collieries Limited (Special 
Conditions of Employment — Staff) Award 1988 as 
amended be further amended with effect from the 
first pay period commencing on or after the 16th 
day of August 1989, by:— 

(a) deleting the classification "5. Screen and 
Surface Overseer — $482.20". 

(b) adding a new classification "1. Crushing, 
Loading and Transport Supervisor — 
$525.00". 

(c) renumbering the existing classifications 
numbered "1 to 4" inclusive as "2 to 5" 
inclusive. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

3175 

COAL SNDUSTKY TRIBUNAL — 
Disputes — matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 
31st day of August 1989. 

Application No. 21 of 1989. 
Between the Coal Miners' Industrial Union 

of Workers of Western Australia, Collie, 
Applicant 

and 
Griffin Coal Mining Company, Respondent. 

In the matter of application to remit the matter of a 
claim for a disability payment in respect of shovel 
drivers digging granite to a Board of Reference. 

Decision of the Tribunal 
THE CHAIRMAN: Regrettably my colleagues on the 
Tribunal cannot agree and therefore the decision of the 
Tribunal becomes that of the Chairman. 

This is what on paper should simply be a very simple 
application. It is an application by the Coal Miners' 
Industrial Union of Workers of Western Australia, 
Collie for a Board of Reference to be appointed, 
pursuant to section 11 of the Coal Industry Tribunal Act 
for the purpose of considering a payment for a disability 
incurred from time to time by shovel operators at Muja 
open cut when required to dig granite. 

The circumstances which have given rise to the 
request I understand are as follows. In the course of 
excavating coal the task of the excavator operators is 
relatively simple and comfortable; but when the 
operators and the excavator come across a granite 
outcrop, the hard nature of that mineral causes 
significant vibrations which in the past have given rise 
to Board of Reference payments for the disability 
associated with the discomfort flowing from that 
vibration. 

In 1986 or thereabouts when the Union and the 
Company met to consider wage adjustments allowed 
under what was the old Second Tier Principle, they 
entered into quite a comprehensive Agreement. The 
terms of that Agreement are, so far as is material to this 
application, as follows: 

After consultation, it has been agreed between 
the parties that the Board of Reference payments 
will be absorbed into the Base Weekly Rate of Pay 
as part of the Second Tier considerations. 

A detailed list of payments to be included will be 
complied to the Coal Miners Union. 

In the spirit of co-operation and common sense 
that was evident these discussions it was further 
agreed that from time to time extraordinary 
circumstances may arise which will necessitate 
special consideration. 

The guiding principle is that the restructured 
rates will include a component to recognise 
disabilities in terms of equipment operating 
conditions which will be encountered from time to 
time. However, these disabilities will not affect the 
ability of the equipment to operate within its 
capability and in a safe manner. Therefore, the 
restructured rates will encompass all disabilities 
encountered from time to time in the form of 
excessive dust, working on grades, adverse weather 
conditions, fumes etc., (sic) 

Considerable saving in Management and 
Administration time will result as a consequence of 
the deletion of General Board of Reference 
payments, firstly in terms of front-line supervisors' 



requirement to "Book In" all Boards of Reference 
payments and, secondly, in terms of payroll 
administration. 

The Union now argues that this circumstance is 
extraordinary, first because it only happens rarely: I am 
told that it last occurred about 18 months ago and 
certainly has rarely occurred since 1982 or thereabouts. 
More importantly the Union argues that when in 1986, 
or whenever it was that the Agreement was struck, there 
were no current Board of Reference payments for 
granite work. Hence it was not included in the figures 
which were used to determine the new base rate and 
thus should be regarded as extraordinary in these 
circumstances. 

The Company, for its part, says that the spirit, if not 
the letter, of the Agreement was that all Board of 
Reference payments were to be incorporated in the new 
rates of pay unless there were extraordinary 
circumstances. Working and digging in granite is not an 
extraordinary practice but, rather, one which has been 
accepted and has been a standard Board of Reference 
in the past. The Company says that if this application is 
acceded to by the Tribunal much of the Agreement, to 
which I have referred, will be undermined. 

My view of the Agreement is and indeed my 
understanding of the Agreement not that the base rates 
were to include, as the Agreement itself says, the 
deletion of general Board of Reference payments and 
that save in extraordinary circumstances, there were in 
the future to be no Board of Reference payments. 
Indeed, that is borne out of the following expression to 
the Agreement: 

The guiding principle is that the restructured 
rates will include a component to recognise 
disabilities in terms of equipment operating 
conditions which will be encountered from time to 
time. 

Extraordinary circumstances in my view in this 
context mean something that could not be reasonably 
contemplated. The mere fact that something occurs 
infrequently or rarely does not mean that it is 
extraordinary, or that it is to be allowed in the future by 
way of Boards of Reference payments. 

In my view, this claim cannot be said to fall within the 
guiding principle because it relates to disabilities 
arising out of equipment operation. In those 
circumstances I am bound to say that I am far from 
convinced that the circumstances are extraordinary. 
Indeed, it seems the contrary is the case since ordinarily 
they would be part of a Board of Reference review and 
had indeed been so in the past. 

As to what the future holds for other claims I know 
not. except that I am told that the Company and the 
Union have not found it difficult, save on this occasion, 
to determine what are extraordinary circumstances 
providing for Boards of Reference. In the result the 
order of the Tribunal will be that the claim should be 
dismissed. The matter will not be therefore referred to a 
Board of Reference as being already covered by the 
Agreement made between the parties on the occasion of 
the Second Tier Adjustments. 

Order. 
HAVING heard Mr G. Wood on behalf of the Applicant 
and Mr M. O'Connor on behalf of the Respondent the 
Tribunal doth hereby order that the application be and 
is hereby dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman. 

Western Australian Coal Industry Tribunal. 

NOTICES — 
Union matters — 

No. 2185 of 1989. 

NOTICE is given of an application by a society known 
as the "Australian Federation of Construction 
Contractors (Western Australian) Industrial 
Association of Employers" to register as an 
organisation of employers in accordance with the 
Industrial Relations Act 1979. 

The name of the proposed new organisation is to be 
the "Australian Federation of Construction 
Contractors (Western Australian) Industrial 
Association of Employers". 

The rules of the proposed new organisation relating 
to the qualification of persons for membership of the 
organisation are as follows: 

Rule 1: Definitions and Interpretation. 
(1) Definitions: In these Rules unless the 

contrary intention appears: 
"the Act" means the Industrial Relations Act 

1979. 
"AFCC National" means the body registered 

under the Australian Industrial Relations Act 1988, 
and known as the "Australian Federation of 
Construction Contractors". 

"the Association" means the Australian 
Federation of Construction Contractors (Western 
Australian) Industrial Association of Employers. 

"the Council" means the members for the time 
being of the Council constituted in accordance 
with these Rules. 

"financial year of the Association" means the 
year commencing on 1 July and ending on 30 June 
in the year following. 

"member" means a member under Rule 3 and 
does not include an associate member admitted 
under Rule 9. 

"month" means a calendar month. 
"person" includes natural persons, partnerships, 

trusts, associations and bodies corporate. 
"the office" means the Registered Office for the 

time being of the Association. 
"the Register" means the Register of Members 

kept pursuant to the Act. 
"seal" means the Common Seal of the 

Association. 
"in writing" and "written" include printing, 

lithography and other modes of reproducing or 
representing words in visible forms. 

(2) Interpretation: In these Rules, unless the 
content otherwise requires: 

(a) words importing the singular number 
include the plural number and vice versa: 

(b) words importing any gender include every 
gender; 

(c) where a word or phrase is given a particular 
meaning in these Rules, other parts of 
speech and grammatical forms of that word 
or phrase have corresponding meanings; 

(d) parts and clause headings do not affect the 
interpretation or construction of these 
Rules; 

(e) reference to recitals, parts, clauses or 
paragraphs by letter or number are 
references to recitals, parts, clauses or 
paragraphs in these Rules; 
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(f) a reference to any statute includes a 
reference to that statute as amended, 
modified or replaced and includes order, 
ordinances, regulations, rules and by-laws 
made under or pursuant to that statute. 

Rule 3: Eligibility 
The Association shall consist of an unlimited 

number of employers who carry on business as 
construction contractors in the construction 
contracting industry. 

Rule 4: Industry. 
The industry in or in connection with which the 

Association is formed is the construction 
contracting industry, which, without limiting the 
generality of the foregoing includes:— 

(a) foundation and structural engineering 
construction. 

(b) engineering and construction of power 
houses, industrial complexes and capital 
plants. 

(c) demolition. 
(d) civil engineering including excavation, 

earthmoving irrigation, drainage, canals, 
dredging and reclamation. 

(e) engineering and construction of primary, 
treatment and reticulation works for 
electricity, water, sewerage, petroleum, 
gases, liquids, ores, chemicals, wastes and 
communications. 

(f) engineering and construction of railways, 
bridges, culverts, viaducts, highways, 
expressways, overpasses, underpasses, 
road, road surfacing, tunnels, shafts, towers, 
derricks and penstocks. 

(g) engineering and construction of airports, 
tarmacs, landing strips, standing areas, 
hangars and ancillary facilities. 

(h) engineering and construction of dams, 
spillways, weirs, outfalls, reservoirs, tanks, 
silos, storage areas, warehouses, break- 
waters, artificial harbours, docks, piers, 
pontoons, marinas, wharves, jetties, 
lighthouses, navigation aids, radio tele- 
scopes and telecommunication facilities. 

(i) construction of towns and cities and 
incidental structures. 

(j) engineering and construction of chemical, 
mining and ore treatment plants. 

(k) drilling, boring, open cut mining; and 
quarrying when carried out at a construc- 
tion site a part of the construction process. 

(1) construction and installation of camps and 
temporary townships, including 
demountable, portable and mobile works 
for such purposes. 

(m) engineering construction and installation 
of materials handling equipment, treatment 
plants, milling and smelting plants, 
furnaces and industrial ovens. 

(n) construction of buildings. 
Rule 6: Conditions of Membership. 

As a condition to the admission of any applicant 
for membership the Executive Committee of the 
Association must be satisfied of the applicant's 
financial stability and established reputation for 
integrity, responsibility and competency. 

Rule 9: Associate Members. 
(1) Associate members shall be persons 

admitted to the class of associate member and 
whose names are contained in the register of 
associate members. 

(2) Applicants for admission as associate 
members must satisfy the Council that: 

(a) they are of approved standing and 
responsibility and are engaged principally 
in the manufacture, sale or hire of plant 
equipment and materials used by 
construction contractors; or 

(b) they are engaged in any undertaking 
directly related to or in the supply of services 
to construction contractors. 

(3) Associate members shall not be members for 
the purposes of the Act. They: 

(a) shall not have a vote in a matter concerning 
the Association affairs. 

(b) shall not be represented by the Association 
in an industrial matter. 

(c) shall not be represented on the Council or 
on a Committee with powers other than 
advisory powers, and shall not hold office in 
the Association or any Branch of the 
Association. 

(d) shall pay the fees, subscriptions and 
amounts from time to time prescribed for 
associate members. 

(e) may in accordance with Rule 10, nominate 
representatives who may attend 
Association meetings as observers. 

Rule 17: Qualifications for Membership. 
(1) If:- 
(a) A member ceases to carry on business as a 

construction contractor in the construction 
contracting industry; or 

(b) An associate member ceases: 
(i) to be engaged principally in the 

manufacture, sale or hire of plant, 
equipment and materials used by 
construction contractors; or 

(ii) ceases to be engaged in any under- 
taking directly related to or in the 
supply of services to construction 
contractors; 

the Council may by notice in writing request the 
member or associate member to resign within a 
time specified in the notice. 

(2) (a) In default of the receipt of the resignation - 
referred to in subclause (1) the Council may submit 
the question of expulsion of the member or 
associate member to a Special General Meeting 
called to consider the expulsion. 

(b) A member or associate member shall not be 
expelled unless given 21 days' notice of the Special 
General Meeting referred to in paragraph (a). 

(c) The notice must include the details of the 
date and place of the meeting and the grounds on 
which expulsion is proposed. 

(d) The member or associate member whom it is 
proposed be expelled must be given an opportunity 
of being heard at the Special General Meeting. 

(e) Membership or associate membership shall 
not cease unless the members present and entitled 
to vote at the Special General Meeting pass by a 
three-fourths majority of the votes cast a resolution 
the member or associate member should be 
expelled. 

This matter has been listed for hearing before the Full 
Bench on 5 December 1989. 

A copy of the rules of the proposed new organisation 
may be inspected at my office, 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has sufficient interest, or desires to object 
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to the application may do so by filing a notice of 
objection in accordance with regulation 95 of the 
"Industrial Relations Commission Regulations 1985". 

T.J. POPE. 
Deputy Registrar. 

20th day of September 1989. 

NOTICES — 
Union matters — 

No. 2155 of 1989. 

NOTICE is given of an application by the "Western 
Australian Hotels Association Incorporated (Union of 
Employers)" for an alteration to rule 1.—Name. 

The existing rule and proposed new rule are set out 
below. 

Existing Rule 1. 
The name of the Association shall be the 

Western Australian Hotels Association 
Incorporated (Union of Employers) ("the 
Association"). 

Proposed Rule 1. 
The name of the Association shall be the 

Western Australian Hotels and Hospitality 
Association Incorporated (Union of Employers) 
("the Association"). 

The matter has been set down for hearing before the 
Full Bench on the 7th day of December 1989. 

Any person who objects to the change of name of the 
organisation shall give notice of that objection in 
accordance with Form 22 within 21 days of the 
publication of the Industrial Gazette in which notice of 
the application is advertised and otherwise the 
provisions of regulation 74 apply with respect to any 
objection to the change of name. 

TJ. POPE. 
Deputy Registrar. 

OCCUPATiONAL HEALTH, SAFETY 
AND WELFARE ACT — 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

A1 Auto Spraypainters 
and 

Department of Occupational Health, 
Safety and Welfare. 

No. OHSW 12 of 1989. 
COMMISSIONER G.L. FIELDING. 

13th day of September 1986. 

Order. 
HAVING heard Mr T.M. Cathro a proprietor of the 
Applicant and Mrs S. McCavanagh on behalf of the 
respondent the Commission pursuant to section 51 of 
the Occupational Health, Safety and Welfare Act 1974, 
hereby orders: 

1. That pending a full review of this Reference 
the Prohibition Notice issued on 5 September 
1989 in respect of the applicant's premises at 
Osborne Park be and is hereby suspended 
until and including 30 September 1989 on the 
condition that adequate respiratory 
equipment is used while spraypainting is 
carried out and that the spraypainting is 
conducted in a well ventilated area. 

2. That this Reference be otherwise adjourned 
sine die. 

(Sgd.) G.L. FIELDING, 
Commissioner. 

12th day of October 1989. 


