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MEMBERSHIP OF TRIBUNALS 

Western Australian Industrial Relations Commission 

At 30th June 1991 the Commission had the following members: 

The Hon. P.J. Sharkey 
 W.S. Coleman 
  G.G. Halliwell 
 G.L. Fielding 

O.K. Salmon 
J.A. Negus 
J.F. Gregor 

S.A. Kennedy 
R.N. George 
A.R. Beech 
C.B. Parks 

Mr Commissioner G.J. Martin retired from the Commission on 9th August 1990. 

Dr Commissioner S.A. Kennedy became the Chairperson of the Government School 
Teachers' Tribunal with the retirement of Mr Commissioner G.J. Martin during the period 
of the Report. 

Mr Commissioner J.A. Negus, Mr Commissioner G.L. Fielding and Dr Commissioner 
S.A. Kennedy are the Public Service Arbitrators. 

During the review period Mr Commissioner G.L. Fielding took over Chairmanship of 
the Railways Classification Board from Dr Commissioner S.A. Kennedy. 

President  
Chief Commissioner . 
Senior Commissioner 
Commissioners  

The Western Australian Industrial Appeal Court 

As at 30th June, 1991, the Court had the following members: 

Presiding Judge The Hon. Mr Justice Kennedy 
Acting Presiding Judge and 

Deputy Presiding Judge The Hon. Mr Justice Rowland 
Acting Deputy Presiding Judge 

and Ordinary Member The Hon. Mr Justice Franklyn 
Ordinary Member The Hon. Mr Justice Nicholson 
Acting Ordinary Member The Hon. Mr Justice Anderson 

The Hon. Mr Justice Owen 

Industrial Magistrates 

The following Stipendiary Magistrates have exercised jurisdiction as Industrial 
Magistrates at Perth during the period under review: 

Mr D.W. Walsh Mr R.J. Gething 
Mr P.S. Michelides Mr K. Moore 
Mr J. Simpson Mr M.T. Whitely 
Ms D. Bennett-Borlase Mr C.N. Boys 
Mr G.A. Ajduk Mr P. Heaney 
Mr S.R. Malley Mr P.G. Cockram 
Mr W. Tarr 
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Registry 

At 30th June 1991 the Principal Officers of the Commission were: 

Registrar Mr J. Carrigg 
Deputy Registrars Mr T. Pope 

Mr C. Hollett 
Mr G. Yewers 

and other staff of the Commission totalled 53. 

ANALYSIS OF MATTERS PROCESSED 

Full Bench 

The Full Bench has been constituted on each occasion by the President The Hon. P.J. 
Sharkey and two Commissioners. The extent to which each Commissioner has been a 
member of the Full Bench is: 

Chief Commissioner Coleman  36 
Senior Commissioner Halliwell  18 
Commissioner Martin   7 
Commissioner Fielding  20 
Commissioner Salmon  7 
Commissioner Negus  8 
Commissioner Gregor  13 
Commissioner Kennedy  14 
Commissioner George   15 
Commissioner Beech   26 
Commissioner Parks  22 

The following summarises Full Bench Matters* 

Appeals 

Appeals from decisions of the Commission  56 
Appeals from decisions of the Industrial Magistrate  15 

Organisations 

Applications by an unregistered organisation for registration as an organisation 
of employers  1 

Application for alteration of rules of an organisation  4 
Application for amalgamation of organisations  4 
Application to extend time to lodge objection to registration of an organisation 1 
Application for cancellation/suspension of registration of an organisation  1 

Other 

Questions of law referred under section 27(l)(u)  2 
Proceedings for enforcement pursuant to section 84A 

brought by Registrar  4 
brought by Union    1 

Application for extension of time  3 
Application for shortened time  1 

* These statistics do not include matters heard or part heard this year but not yet finally 
determined. 
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President 

Matters (other than Full Bench matters) dealt with by the President were as follows*: 

Applications for an order, declaration or direction under section 66  20 
Applications for an order that the operation of decision appealed against be 

stayed  19 
Directions Hearings   3 

* These statistics do not include matters heard or part heard this year but not yet finally 
determined. 

Commission in Court Session 

During the period under review the Commission in Court Session has been constituted 
by three Commissioners on all but one occasion when it was constituted by five 
Commissioners to deal with the State Wage Case. The extent to which each Commissioner 
has been a member of the Commission in Court Session is indicated by the following 
figures: 

Chief Commissioner Coleman    16 
Senior Commissioner Halliwell   9 
Commissioner Martin   3 
Commissioner Fielding  3 
Commissioner Salmon  4 
Commissioner Negus  6 
Commissioner Gregor  7 
Commissioner Kennedy  12 
Commissioner George   11 
Commissioner Beech   10 
Commissioner Parks  8 

Matters dealt with by the Commission in Court Session were: 

Applications for General Order under Division 3  5 
Other matters allocated directly to Commission in Court Session  19 
Appeals from Long Service Leave Board of Reference  5 

Commission Constituted by Commissioner Sitting or Acting Alone 

Matters dealt with during the period under review: 

Applications for — 
New Agreements  5 
Variation of Agreement  1 
New Awards (by consent)  5 

(by arbitration)  7 
Variation of Awards (by consent)   498 

(by arbitration)  72 
Interpretation of Awards  6 
Cancellation of Awards  1 
Joinder of parties  3 
Shortened time for answers  60 
Extension of time for answers  1 
Order under section 29(b)  442 
Order under section 23   291 
Order for production of documents under section 27(l)(o)  6 
Order for further and better particulars  33 
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Applications resolved by conciliation pursuant to section 32  171 

Conferences under section 44 — 
Concluded without arbitration  599 
Matters arbitrated by Commissioner holding conference  185 
Matters arbitrated by another Commissioner  60 
Concluded by section 32 Order (not included in above figures)  6 
Called on Commissioner's own motion (not included in above figures).... 9 

Matters referred to Commission in Court Session pursuant to section 27(l)(t) .. 9 
Matters referred to Full Bench pursuant to section 27(l)(u)  2 

Constituent Authorities 

Government School Teachers Tribunal: 
Appeals    13 
Conferences under section 44 — 

Concluded without arbitration  6 
Matters arbitrated  2 
Variation of Award (by consent)  1 

(by arbitration)  3 
New Awards (by consent)  2 

Promotions Appeal Board: 
Appeals   101 

Public Service Arbitrator: 
Reclassification appeals  45 
Appeal Board  11 
Conferences under section 44 — 

Concluded without arbitration  62 
Matters arbitrated by another Commissioner  1 
Matters arbitrated by Commissioner holding conference  1 
Variations of Award (by consent)  17 

(by arbitration)  4 

Railways Classification Board: 
Conferences under section 44 — 

Concluded without arbitration  13 
Reclassification Appeals   173 

The Western Australian Industrial Appeal Court 

Matters dealt with: 

Appeals from decisions of the Full Bench  10 
Appeals from decisions of Commission in Court Session  1 

Industrial Magistrates 

*Complaints: 

Total for period under review — 
Lodged   222 
Proved  112 
Dismissed  37 
Withdrawn by leave   43 
Pending   30 

(includes a number of matters under Federal awards) 
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Complaints which resulted in the application of penalties were: 

59 
$13,280.00 
$ 2,019.00 

Number of Complaints 
Fines   
Costs   

Boards of Reference 

The Boards of Reference detailed hereunder were chaired by the Registrar and the 
Deputy Registrars. 

Local Government (Long Service Leave) Regulations  1 
Disputed claims under the Long Service Leave provisions of awards  14 
Disputed claims under the Long Service Leave Act 1958   3 
Disputed claims under awards or orders (other than Long Service Leave)  1 
Construction Industry Portable Paid Long Service Leave Act 1985   3 

AWARDS 

Number in force at 30th June, 1991   587 

INDUSTRIAL ORGANISATIONS REGISTERED AT 30TH JUNE, 1990 

Number of organisations of employees  71 
Aggregate membership  196,366 

Number of organisations of employers  15 
Aggregate membership  2,885 

FEDERAL MATTERS REFERRED TO THE COMMISSION  70 

MATTERS REFERRED UNDER THE OCCUPATIONAL HEALTH, 
SAFETY AND WELFARE ACT  11 
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SUMMARY OF MAIN STATISTICS 
1988-89 1989-90 1990-91 

FULL BENCH 

Appeals     45 52 71 

Other Matters  25 30 22 

PRESIDENT SITTING ALONE 

S.66 Matters  10 42 20 

S.49(ll) Matters  14 22 19 

Other Matters  , ,, 2 27 3 

COMMISSION IN COURT SESSION 

General Orders  5 4 5 

Other Matters  75 31 24 

COMMISSIONERS SITTING ALONE 

New Agreements  11 5 5 

New Awards   52 31 12 

Variations of Awards   621 557 570 

Conferences   1202 1179 859 

Other Matters    478 788 1027 

CONSTITUENT AUTHORITIES: 

Government School Teachers Tribunal: 

Appeals (including protective appeals)  105 31 13 
Conferences    11 5 8 

New Awards    — — 2 

Variation of Awards     2 1 4 

Other Matters     — — — 

Promotion Appeal Board: 

Appeals  203 325 101 

Public Service Arbitrator: 
Reclassification Appeals    1135 260 45 
Conferences  22 20 64 
New Awards  5 1 — 

Variation of Awards   52 19 21 

Other Matters    2 — 11 

Railway Classification Board: 
Reclassification Appeals     — — 173 
Variation of Awards     7 9 — 

Conferences  12 13 

Other Matters  — — — 

AWARDS 

In Force*  628* 613* 587* 

BOARDS OF REFERENCE 

Matters dealt with   28 22 22 
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1988-89 1989-90 1990-91 

INDUSTRIAL ORGANISATIONS OF EMPLOYEES   69 72 71 

Membership   187,206 209,643 196,366 

INDUSTRIAL ORGANISATIONS OF EMPLOYERS  16 15 15 

Membership     2,817 2,504 2,885 

* Includes Public Service awards and agreements and awards applying to State 

School Teachers and Railway Officers. 
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COMMENTARY 

STATE WAGE PRINCIPLES 

The Commission convened a State Wage Case in June, 1991. This followed the National 
Wage Decision of April, 1991 by the Australian Industrial Relations Commission. 

The continuing reliance on the centralised wage fixing system has been the subject of 
considerable public comment from some quarters as a result of its failure to fully 
accommodate enterprise bargaining at this time. 

When considering the National Wage Decision pursuant to the requirements of Section 
51(2) of the Industrial Relations Act 1979, as amended, this Commission noted that the 

underlying strategy which has characterised the wage fixing system since 1987 has been 

pursued with extensive support from all industrial parties. The wage and salary increases 
have been accompanied by measures calculated to raise efficiency and productivity and to 
reduce costs. It now appears that continuing support for the system is in doubt. There is an 
anxiety within the community arising from the perception of some that the pace of reform 
is too slow and of others that a process of award rationalisation has the potential to strip 
from many in the workforce the protection that maintains their living standards. However, 
there remains a general acceptance that long term economic improvement requires 
sustained growth in productivity. Whether or not this can be achieved within the 

framework of a centralised wage fixing system remains to be seen. The form of enterprise 
bargaining, the ability to establish wage stability and an acceptable wage outcome for 
1991/1992 are some of the issues which will be confronted when the present wage fixing 

system is reviewed later this year. 

A "Status Report" on 560 awards and industrial agreements of the Commission was 

published as an appendix to the June, 1991 State Wage Decision (71 WAIG 1723). The 
document records the incidence of wage adjustments under "Second Tier" Restructuring 

and Efficiency, Structural Efficiency and superannuation. In all 278 and 207 awards/ 

agreements have been varied for the first and second instalments respectively under the 

Structural Efficiency Principle set out in the September, 1989 State Wage Decision (69 

WAIG 2913). To date 85 awards/agreements have been varied to provide for 
superannuation benefits. This does not include enterprise specific orders or individual 
superannuation awards. Of the 166 common rule awards coming with the scope of the 

"Status Report", 38 per cent have been varied to include superannuation. Finally, 208 
awards/agreements have been adjusted for four per cent "Second Tier" wage increases 
under the Restructuring and Efficiency Principle dating back to the March, 1987 State 

Wage Decision (67 WAIG 435). 

The impetus for Structural Efficiency has been reflected in developments in industry 

throughout the State. Particular areas including those considered vital to micro-economic 

reform of the economy, i.e. education, the waterfront and rail are covered in this 
commentary. 

WATER FRONT INDUSTRY 

In the period covered by this report the Fremantle Port Authority (FPA) has undergone 

a reduction in their workforce from 751 employees to the current level of 635 represented 
by 18 unions. This reduction is a result of the Authority's exit from shoreside stevedoring 
and also due to the windup of the Ship Painters and Dockers Guaranteed Employment 
Scheme. 
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The reduction of stevedoring employee numbers was implemented via a pool 

arrangement. They are now engaged by terminal operators through the Associated 
Employers of Waterside Labour. The ship painters and dockers exited with redundancy 
payments. 

Further developments with respect to a reduction in the workforce levels within the 
Authority are imminent as a result of a recent Government decision for the FPA to be a 

strategic management model and to retain only those services which are required for public 
interest or which are commercially viable. This goal is to be attained by a proposed 

reduction of approximately 250 employees (39%) across the board and steps are currently 
being taken to achieve this. The proposed reduction enables the Authority to continue 

existing functions but with greater efficiency. 

The Government's decision, impacts on existing work practices of the Authority and 

negotiations are currently taking place between the unions and the FPA with respect to a 
reform of work practices and to a restructuring of the organisation. Negotiations are also 

taking place with respect to redundancy packages and it is anticipated that a majority of the 
down sizing and the reform of work practices will be completed within the next three 

months. 

In addition, progress in the national arena with respect to the waterfront reform process 

has resulted in a wider impact on the Authority's industrial relations. Progress in this area 

has been slow with the major sticking point centring on demarcation arguments between 
the AWU and the WWF. The issue is being addressed within the national arena. Matters 

which go to micro-economic reform on the waterfront will involve the interface of State 

and Federal institutions including national employer organisations, the A.C.T.U., the 

Australian Industrial Relations Commission and this Commission. Significant progress has 
been achieved at the Fremantle Port Authority with unions, through the assistance of the 

A.C.T.U., forming a single bargaining unit to negotiate award rationalisation and down 
sizing. 

The rationalisation of awards has resulted in the identification of four key areas of 

business. These are administration, stevedoring maintenance, port operations and civil 

maintenance/constructions. Concurrently, union representation has also been rationalised 
with WWF, SUA and MSG forming the Maritime Unions, the CSA and FCU covering the 

administrative areas and the AWU the civil operations. 

It is expected that the number of awards covering the FPA will be reduced to one each 
applicable to the FCU and CSA respectively in the administrative area, one to cover 
stevedoring maintenance, one for port operations, one for pilots and one for civil operations 
regardless of the number of unions who may be respondent. Currently four enterprise based 
agreements are being negotiated and conclusion is anticipated before the end of 1991. 

To date, the impact of the Government's decision has resulted in what can only be seen 
as positive changes towards a more streamlined industrial relationship between the parties. 
That is not to say the task will be an easy one. The efforts of the parties to address the 

various issues arising as a result of the need for greater efficiency within the FPA are 

commendable. 

POWER INDUSTRY 

In 1990 the Commission called a conference of its own motion under s. 44(7) of the Act 
and referred for hearing and determination a proposal to protect the supply of electric 
power during periods of industrial action taken by employees of the State Energy 
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Commission of Western Australia. SECWA, the Minister and the unions requested an 
adjournment of those proceedings to enable private negotiations to reach a mutually 
acceptable formula to avoid discontinuance of supply. After more than six months the 
parties reached agreement and the Commission was asked to dismiss the s.44(7) matter to 
enable an Industrial Agreement to be registered. The unique aspect of this Agreement is 
that by its terms SECWA recognises the traditional right of the unions and their members 
to take industrial action including the partial or total withdrawal of labour. In consideration 

of that the unions recognise the problems confronting SECWA in the generation of 
electricity for the population of Western Australia. Their agreement states: 

"Recognition of Rights and Responsibilities 

1.1 The Unions recognise that SECWA has a statutory and public responsibility to 
provide energy for the State of Western Australia, and that it is essential for the 

welfare, convenience and employment opportunities of the population, for the 
smooth operation and prosperity of its industry and commerce, and for the 

purpose of ensuring the economic development of the State, to provide that 
energy without any avoidable interruption. 

1.2 SECWA recognises the traditional right of the Unions and their members to take 

industrial action, including the partial or total withdrawal of labour." 

In proceedings for registration of the Agreement the Commission was informed of the 

parties bona fides during the negotiation process. These were conducted under the guidance 

of an independent chairman. 

With the accent now upon enterprise or local industrial relations policy with maximum 

shop floor representation, steps were taken to ensure that these representatives had a direct 
input into the terms of the Agreement. Eleven shop stewards from different areas of 

SECWA's operations took part in all of the negotiations. SECWA told the Commission 
that as a result of their involvement shop floor representatives now have a greater 
understanding of the depth of the commitment required from employees to make formal 

dispute settling procedures work. 

An extensive training program will be undertaken so that all of SECWA's employees 

will fully understand their responsibilities under the agreed arrangements. SECWA will 
print 5,500 copies of the procedures for distribution amongst employees and videos will be 

produced to meet long term educational plans on the subject. 

The Commission made an order for registration of the Agreement which operates from 
1 August 1991 for a term of three years. Industrial relations in power stations, electricity 

distribution centres and depots now appear to be placed on a firm footing with the threat 

to electricity supply being significantly reduced. 

EDUCATION 

A 'special case' consideration by the Commission in Court Session of a claim brought 

by the Independent Schools Salaried Officers' Association of Western Australia, Industrial 
Union of Workers and consented to by the employers resulted in ratification of wage 
increases paralleling adjustments elsewhere in Australia. 

It is expected that a claim on behalf of the teachers employed in the State's primary and 
secondary schools will be pursued shortly. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 13 

Agreement on further structural efficiency changes in the colleges and campuses of the 
Department of Technical and Further Education has proved very difficult to achieve in the 
last 12 months notwithstanding the extensive negotiations. 

To date the Commission's jurisdictional ability to assist the parties through either 

conciliation or arbitration has been limited by the nature of some of the issues between 
them. The same limits do not apply so far as teachers in the private sector are concerned (or 

so far as teachers are concerned in some other industrial arbitration jurisdictions in 
Australia). The principal cause is that the definition of "industrial matter" in the Act for 
the purposes of teachers employed in the public sector is distinct from and narrower than 

that applying to teachers in the private sector. Thus it is of concern that there remains a 

significant demarcation within the Industrial Relations Act 1979 resulting in differences of 

access to the Commission and differences in the jurisdiction and powers of the 

Commission depending on whether the teachers concerned are employed in the public 
sector or in the private sector. 

The jurisdictional distinction means that an industrial issue involving teachers can be an 

"industrial matter" for the purposes of the jurisdiction of the Commission under the Act 
if the teachers are in the private sector but the same industrial issue cannot be an 

"industrial" matter for the purposes of the jurisdiction of the Commission under the Act 

if the teachers are in the public sector. 

At a time when teachers and educators across Australia are endeavouring to reach 

practical and common ends on questions such as qualifications, core curricula, recognition 
of service etc the continuance of the jurisdictional demarcation in the terms of the Act 
deserves early scrutiny by the parliament. 

There are other hindrances to the work of the Commission imposed by the Act 
depending on whether the teachers concerned are in the private or the public sector. 

Industrial matters involving teachers in the private sector are allocated and dealt with 
under the general provisions. This usually involves a Commissioner sitting alone. Matters 

involving teachers in the public sector are required under the Act to be exclusively 
allocated to the constituent authority within the Commission, the Government School 

Teachers Tribunal. The Tribunal is constituted by a Commissioner appointed as 
Chairperson and by nominees respectively of the State School Teachers Union of W.A. 

(Inc.) and the Hon. Minister for Education. 

There appears to be no reason in 1991 for the continuance of this distinction in the 
constitution of the Commission depending on whether public sector teachers or private 

sector teachers are concerned. 

In practical terms the effect of the exclusive jurisdiction of the Government School 

Teachers Tribunal is that the means of dealing with interlocutory applications and, more 

importantly, industrial disputes through conciliation is both cumbersome and time 
consuming. At the least, consideration should be given to amending the Act to allow for 
conciliation conferences and interlocutory applications to be dealt with by the Chairperson 

alone. 

Currently the Act prohibits public access to the Commission's record of matters relating 

to appeals by teachers in the public sector against disciplinary decisions of the Hon. 
Minister for Education. This appears to be at odds with the objects of the Act, the 

obligations of a court of record and the injunction for the Commission to hold hearings in 
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public unless good reason exists otherwise. Given this and the fact that the general powers 
allow for orders by the Commission to suppress details in a proper case, the provisions of 
Section 80A(5) of the Act appear anachronistic. 

The most significant area of concern in the public sector at this point however involves 
the Education Act 1928-1981 insofar as it contains requirements for the purposes of 

selection for promotion which may be exclusive of the criterion of 'merit'. 

Thus there is still a legislative inhibition on the full scale introduction of promotion by 
merit notwithstanding that all relevant parties in the public sector agreed on that course 

more than 18 months ago as part of the structural efficiency changes. To facilitate this the 
Commission has initiated amendments to its own regulations to allow for the 'promotion 

on merit' principle to be applied for teaching positions in the public sector. But there 
remains an urgent need for amendment of the Industrial Relations Act 1979 to enable this 
structural efficiency change to be properly implemented. 

STATE RAIL INDUSTRY 

Railways Classification Board 

During the year the Railways Classification Board dealt with the large number of 
reclassification appeals mentioned in my last report. It took 18 hearing days to complete 

that task. As mentioned in my last report, it is not an efficient way of dealing with such 
matters and is a task which might more properly be done domestically, although, as I 
understand it, that is not a view which is shared by Westrail. 

There has been diminution in the number of industrial matters referred to the 

Commission relating to the operations of Westrail, but the Commission is still frequently 
faced with many matters which ought to have been resolved without the Commission's 

intervention. 

While in some instances there appears to be a reluctance on the part of management in 
Westrail to make decisions, preferring instead to have the matter referred to the 
Commission, there is also, undoubtedly, a reluctance on the part of many employees 

employed by Westrail to recognise that significant changes to established work practices 

have to be made if the rail system is to become viable enough to survive. 

The principal problem appears to be one of ineffectual communication between 
management and the relevant union representatives. In many instances this breakdown is 

borne out of a distinct lack of trust between management and union officials. On some 

occasions applications are made to the Commission because one of the parties says that it 

cannot trust the other to negotiate properly, or, sometimes, not to negotiate at all, without 
the assistance of the Commission. Until that syndrome is broken, there appears to be little 

prospect of implementing the changes so obviously necessary to modernise the structure 
and work practices in Westrail with reasonable expedition and without acrimony. 

MAJOR CONSTRUCTION INDUSTRY 

The level of activity in major resource development projects in the period to July 1991 

does not appear to have been significantly affected by the recession. This is reflected in the 
following summary of development projects which have been completed, are ongoing or 

have been committed since that date. 
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Development Projects Completed Since 30 June, 1990 

Eneabba West Mineral Sands (mineral sands)  
Narngulu Synthetic Rutile Expansion (synthetic rutile) 
Cowle and Yammaderry Oil Fields (oil)  
Tiwest Pigment Plant (pigment)  
Nufarm Chlor Alkali Plant (caustic soda/chlorine)  
Liquid Air Separation Plant (gases)  
Ammonia Terminal and Storage (ammonia)  

Woodie Woodie Manganese (manganese)  
Kaltails Expansion (gold)  
Boddington Expansion (gold/copper)  
Golden Grove (zinc/copper)  

TOTAL: 

Development Projects in Construction or Committed Since June 1990 

Wagerup Refinery Expansion (alumina)  316 

Marillana Creek Iron Ore (iron ore)  80 

Radio Hill Mine and Smelter (copper/nickel)  34 
Tubridgi Gas Field (gas)  20 

Dampier Salt Field Expansion (salt)  23 

Brockman Detritals No. 2 Mine (iron ore)  50 

Kwinana Oil Refinery Feed Flexibility (oil)  60 

FQ-smelt Research and Development Facility (iron)  100 
Leslie Salt Expansion (salt)    18 

Worsley Refinery Production Enhancement (alumina)  105 

North West Shelf LNG Train 3 (LNG)   1,100 

Goodwyn Platform (gas/condensate)  1,700 

•Yandicoogina Mine (iron ore)    80 

•Jangardup Mine/Wet Separation (min sands)  47 
•Harriet Gas Gathering (natural gas)  150 

•Woodie Woodie Mine (manganese ore)  12 
•Cossack Oil Field (crude oil)    320 
•Premier Coal Mine Collie (coal)  n/a 

TOTAL:   4,215 

(• Projects committed since June 1990) 

Statistics indicate that there has not been the skills shortage which has been evident in 

recent years, except in specialist areas such as coded welding. The reasons for this can be 
attributed to the effect of the recession generally on industry. 

The North West Shelf and associated projects continue to be the most significant 

projects in Western Australia accounting for some 78% of the value of development 
projects in construction in the period under review. The level of employment sustained by 
these projects both in the North West and in fabrication and service industries elsewhere 
in Western Australia have provided some balance in the demand for and supply of skills. 
As these projects wind down it can be expected that the skills shortages will be replaced by 

surpluses unless new projects or economic factors compensate. 
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In my 1990 report it was noted that the pursuit of overaward payments under the guise 
of severance pay was a significant source of pressure within the system. At that time the 
matter had formally been placed before and was under consideration by the Commission. 
On 16 July 1990 the Commission in Court Session handed down its Reasons for Decision 
in which it approved a consent application to vary metal trades awards operation in the 
building and construction industry to provide redundancy benefits on termination of 
employment. Some of the key elements in the decision are as follows. 

1. Recognition of the unique pattern of employment in the metal and electrical sectors 
of the building and construction industry in Western Australia demonstrated through 
the incidence of work force mobility between workshops and construction sites. 

2. Acceptance that the degree of stability in employment associated with transfers 

between workshops and construction sites militated against any requirement to 
establish a fund and the leaving of that issue to the discretion of employers. 

3. The form of the scheme approved was modelled around the nature of employment in 
the industry and was not pursued or determined on the basis of it being a test case. 

4. The arrangements approved were consistent with the general standard of TCR 

benefits and the schedule of severance payments as modified from the standard did 
not contain any aberrations or provide any artificial incentive for employers or 

employees to manipulate employment patterns to avoid or to attract payment as the 
case may be. 

5. Service with an employer was accepted as the basis upon which severance payments 

would be calculated. 

6. The scheme was limited to construction work and excluded apprentices from 
participation. 

7. Potential developments in the building and construction industry generally which 
may address a range of matters, including the basis on which redundancy is to be 

defined, were recognised by the Commission in Court Session by extending to the 

parties the opportunity to return to the Commission should the need arise. 

The arrangements approved have been successful in addressing the concerns of both 

employees and employers in the industry and have removed the source of pressure earlier 
referred to. It remains of concern, however, that in the building trades sector of the building 

and construction industry the parties have been unable to resolve their differences and 
continue to apply severance pay through arrangements outside of the system. While this 
situation obtains there is a danger of discrimination between employees on the same sites 

which could lead to a re-emergence of the pressures which previously existed. 

In general terms the year has been notable for the fact that there has been a trend 

downwards in the level of industrial disputation. The exceptions to that trend have been 

disputes in support of Accord Mark VI claims which were driven largely by peak union 
organisation policies and a significant dispute affecting the Tiwest Pigment Plant which 
involved site specific and demarcation issues. 

Structural efficiency continues to be the focus for the future but unfortunately that focus 
has been blurred by the debate since the April 1991 National Wage Decision. At the State 
level the metal trades industry has made substantial progress in the areas of broadbanding 
of wage classifications and definitions, restructuring of wage rates, minimum rates 
adjustments, facilitative provisions within awards, the establishment of consultative 

mechanisms and the development of a modular format of training for the industry. These 



have been pursued on the basis that differences exist between the State Metal Trades 
(General) Award and its parent, the Federal Metal Industry Award —the former being a 
general industry award principally covering fabrication/construction and service work and 
the latter being a manufacturing industry award. Despite the progress made, however, the 

changes have not as yet been translated into enterprise agreements, except in a few isolated 
instances. 

The 1991 National and State Wage Decisions provide an agenda for progressing the 
implementation of structural efficiency and the resolution of the fundamental question of 

enterprise bargaining. The speed at which progress already achieved in the metals industry 
in Western Australia is built upon will depend on the willingness of the parties and peak 

bodies at both the National and State levels to move back from their political positions and 

to participate in addressing not only enterprise bargaining but all issues which are 

fundamental to the way in which the system is to operate in the future. Until the 
institutional impediments are resolved it will not be possible for the parties at either an 
industry or enterprise level to achieve the benefits of structural reform. 

BUILDING AM) CONSTRUCTION INDUSTRY 

The downturn in the economy has had an ever increasing effect on the building industry 
during the period covered by this report. 

During the period, a total of 232 conferences applications were received, and of these 
102 were lodged by employers, 14 were referred to the Commission pursuant to the 

relevant provisions of the Federal industrial legislation and 116 were lodged by unions in 
the industry including applications for site allowances. In the period covered by this report 
there were fewer applications lodged than in the previous year, which may be in part due 
to the downturn. 

Of the applications lodged pursuant to Section 44 of the Industrial Relations Act the 
majority were requests for conferences to be listed urgently, and in most cases they were 
listed within two days of the application being received. Most of the applications were 

resolved at the conference level resulting in very few being referred for hearing and 
determination, reinforcing the importance of the conciliation role of the Commission. 

The review by parties to the principal award in the building industry of the operation of 
the site allowance provision contained within it resulted in the unanimous view that the 

provision should continue without alteration. 

The period in question has seen fewer demarcation disputes referred to the Commission 
which may be partly due to the economic downturn. However, there has been an increased 

willingness of building unions to resolve such issues between themselves, and also to resort 
to demarcation panels operating under the auspices of peak union bodies. 

The issue of redundancy has become more important with the progression of the 

downturn and, although there have not been many cases formally heard and determined, it 

has been the subject of several conference applications. 

As has been the practice in the past, the co-operation between the Federal and State 
Commissions has resulted in the successful processing of applications referred pursuant to 

Section 174 of the Industrial Relations Act 1988. In one instance there was a joint 
Federal/State sitting which proved to be useful to both jurisdictions and proceeded without 
problems. The Commission is appreciative of the relationship that exists between the two 

jurisdictions, particularly in an industry that has both state and federal award coverage. 
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There appears to be little room for optimism that the building industry will recover to its 
previous level of activity in the short-term. Certainly the level of building activity on high 
rise developments in the Perth central business district shows no prospect of increasing 
once the projects currently under way are completed. 

MINING INDUSTRY 

Iron Ore 

It is pleasing to report that the conduct of industrial relations in significant areas of the 
iron ore industry have shown the better side of industrial relations in this State. In those 
enterprises where dispute settling procedures which are designed to encourage resolution 

of disputes by conciliation have been adopted, almost without exception the parties have 
followed those procedures. This has benefited those directly involved in the industry and 
the community as a whole. 

The Commission has not had to intervene very often in the past year to bring an end to 
industrial action. Rather, the employers and unions have been able to address most issues 
without the need for such intervention by the Commission. Indeed, the Commission has 
deliberately adopted a non-interventionist policy and involved itself in matters only when 
satisfied that private discussions between the disputants are unlikely to resolve the matter. 

The result has been that the parties have shown a commendable capacity to resolve their 
differences themselves. At the same time, significant advances in structural efficiency have 

been made. The result is that in some operations there are now in place structures for the 

entire award regulated workforce which, with appropriate training, gives potential for 
career growth. 

Gold Mining 

There have been developments in the gold mining industry over the year under review 
which have resulted in significant changes to the gold mining industry award. This award 

has been in force for many years and it has been regarded as containing conditions which 

were unsuitable to regulate working conditions in the modern gold mining industry. There 

have been a large number of mines developed, particularly in the eastern goldfields but not 

limited to that area, which use "fly-in, fly-out" arrangements for their workforce. Most of 
the operations using this style of manning (29 separate operations currently throughout the 
State) have developed their own working arrangements. In some cases these were, prima 

facie, contrary to the provisions of the old award. Employer bodies and unions have tackled 
the issue and the award has undergone some substantial amendments to facilitate work 
regimes which arise from commute operations. The award has also had significant number 

of appendices added to it to reflect enterprise agreements made at some large mines. These 
enterprise agreements often vary the main conditions of the award but each has been made 

by consent as a result of Structural Efficiency negotiations. 

Another significant development which is worthy of noting in this report is the increase 

in the use of Section 29 of the Act both for unfair dismissals and contractual entitlement 
claims arising from issues between individuals and their employers in the mining industry. 
There has been a movement across this industry, particularly in the gold mining area, for 
individual contracts to be written between employers and members of their workforce. 
Initially only managerial positions were involved but now the practice has been extended 
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to members of the workforce at other levels. Often the contracts deal with employment 

conditions which are superior to the minimum rates award and cover employees who are 
otherwise covered by the award. 

Mineral Sands 

During the year a new industry award issued to reflect substantial changes made as a 
result of restructuring. It was the product of long and fruitful negotiations between 

employer and employee representatives engaged in the industry. With the exception of the 

enterprise managed by Tiwest Pty Limited, the new award replaces the two previous 
awards governing the industry and provides for a broadbanded classification structure 
covering both skilled and unskilled employees. These changes were achieved by mutual 

agreement which has been a valuable characteristic of the industry in the recent past. The 
Commission was restrained from making the award applicable to production workers 

employed by Tiwest Pty Limited under Section 128 of the Industrial Relations Act 1988 
(Cth.). 

A growing number of industrial disputes have come before the Commission, principally 

arising out of attempts by Tiwest Pty Limited to have its operations covered by a federal 
award in place of the State awards. That has led to some industrial discord resulting in a 
higher number of disputes than is usual for the industry coming before this Commission. 

It is a matter of concern that this should have occurred. The industry is confined to this 
State and it is unfortunate that divisions in both employer and employee ranks have arisen 

due to the matter. As is evidenced by the new award, significant changes for the betterment 

of the industry have taken place within the State jurisdiction without any significant 
industrial discord. Furthermore, there is scope within the jurisdiction of the State 
Commission for there to be a departure from the common rule concept of award 

application, and to make enterprise specific awards. 

PUBLIC SERVICE ARBITRATOR 

General 

It is perhaps a sign of the times i.e. recession, down sizing the public sector etc, that one 
can observe some evidence of an emerging trend towards increasing militancy within the 

Public Service. Threats of and/or imposition of bans and limitations, stop work meetings, 
protest demonstrations have in latter days become a much more frequent feature of 

activities involving industrial disputes. 

Fortunately the conciliation role of the Public Service Arbitrator continues to be 

recognised by the parties and a pattern of sensible negotiation continues to operate. There 
have been few occasions where arbitration or restraining orders have been required. 

Promotion and Reclassification Appeals 

The trial of an alternate process for dealing with promotion and reclassification appeals 

proceeded for a full year and the trial period was extended for a further three months to 

allow the parties to assess and evaluate the new procedures. 

The promotion appeal procedures have been introduced by way of an exemption 

pursuant to Section 80X(5) of the Industrial Relations Act 1979. The exemption applies 

only to offices covered industrially by the Civil Service Association. At the end of the trial 
and assessment period it will be a matter for the Public Service Commission and the 
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Association to decide whether they recommend the introduction of a permanent new 
system. Presumably some other organisations might wish to take a part in the negotiating 

process, given that it would appear to be preferable to maintain a situation whereby a single 
procedure for dealing with promotion appeals is used across the whole of the public sector. 

The reclassification appeal procedure remains within the jurisdiction of the Public 

Service Arbitrator. Appellants are offered access to the new Appeal Committee by the 
Office of Merit Protection which is routinely advised of appeals. An appellant retains the 

right to have the matter finally determined by the Arbitrator but it is noted that during the 
trial period a significant proportion of appellants have been satisfied with the review of 
their position conducted by the Appeal Committee and have sought leave to withdraw their 

appeals lodged with the Arbitrator. Evidence produced in some matters which have 
proceeded before the Arbitrator suggests that it may be appropriate for a review to be 
undertaken of classifications resulting from the delegation of authority for classification 

decisions from the Public Service Commissioner to Chief Executive Officers. 

AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

The President of the Australian Industrial Relations Commission has, after consultation 
with me, referred 70 matters to this Commission pursuant to either Section 36 or Section 
174 of the Industrial Relations Act 1988 (C'wth.) during the period of review. 

The matters have involved disputes in local government, mining, the building and 
construction industry, banking and the telecommunications industry. 

Two matters have been referred to the Australian Commission under Section 80ZH of 

the Act. A joint sitting with the Australian Commission has been conducted under Section 
80ZG of the Act. 

The necessity for prompt action in response to the notification of industrial disputation 
has assisted in the matters being resolved. 

The President of the Australian Commission has convened conferences with 

participation from the representatives of other tribunals on five occasions during the past 
year. The co-operation that has taken place is appreciated. 

APPLICATIONS UNDER SECTION 29(b) OF THE ACT 

Claims from individuals alleging unfair dismissal or a denial of contractual benefits not 
covered by an award or agreement of the Commission have increased by 19.5 per cent on 
last year. This follows an increase of 44 per cent during the previous review period. The 

severe economic downturn is likely to see this level of applications maintained. 

In last year's report mention was made of the significant number of applicants who had 
occupied managerial positions seeking relief under the Act. This continues to be a feature 

of the jurisdiction together with a widely held misconception about entitlements outside the 
terms of the contracts of service in award free areas of employment. 

It is again timely to draw attention to the advisability of contracting parties committing 
the terms of their employment arrangements to writing. 
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CONCLUSION 

During the period under review the focus of wage fixing has continued to be on 
initiatives designed to achieve Structural Efficiency in industry in this State. The period has 
coincided with what is now hoped was the bottom of a severe recession. As I have already 
noted the consensus associated with the centralised wage fixing system is under strain. 

In the immediate future, developments on the industrial relations front may be dependent 

upon the state of the economy and the outcome of consideration being given to achieving 

increases in productivity through enterprise bargaining. 

It is likely that, irrespective of the form in which enterprise bargaining proceeds, there 
will be an increased work load for the Commission. That was the experience when parties 

embarked upon Structural Efficiency initiatives which, to a large extent, addressed issues 
at an industry level. It will be more so when negotiations and agreements devolve to the 

enterprise level. 

Furthermore, in the present economy it is likely that claims under Section 29(b)(i) and 
(ii) of the Act will continue to be lodged with the Commission at the present rate. It 

therefore remains important to see that the resources available to the Commission are kept 
under review so that it can promptly and effectively discharge its statutory functions. 

On 9 August, 1991 Commissioner Martin retired after serving on the Commission since 

July, 1974. During the term of his appointment, Commissioner Martin was involved in 

almost all industries within the Commission's jurisdiction. Commissioner Martin takes 
with him the appreciation of his colleagues for his contribution to industrial relations in this 

State and their best wishes for a long, healthy and happy retirement. 

I express my sincere appreciation to my colleagues, the Registrar and all the staff of the 

Commission for the assistance I have continued to receive from them. I thank also the staff 

of the court reporting service for their patience and for the service which they have 

rendered to the Commission. 

25 September, 1991 

W.S. COLEMAN 
CHIEF COMMISSIONER 
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LONG SERVICE LEAVE— 

Standard Provisions— 

(As Consolidated at a Hearing before the Commission in 
Court Session on 15 December 1977)* 

1. —Right to Leave. 
A worker shall, as herein provided, be entitled to leave 

with pay in respect of long service. 

2.— Long Service. 
(1) The long service which shall entitle a worker to such 

leave shall, subject as herein provided, be continuous service 
with one and the same employer. 

(2) Such service shall include service prior to the 1st day 
of April 1958, if it continued until such time but only to the 
extent of the last 20 completed years of continuous service. 

(3) (a) Where a business has, whether before or after the 
coming into operation hereof, been transmitted from an 
employer (herein called "the transmittor") to another 
employer (herein called "the transmittee") and a worker 
who at the time of such transmission was an employee of 
the transmittor in that business becomes an employee of the 
transmittee the period of the continuous service which the 
worker has had with the transmittor, (including any such 
service with any prior transmittor shall be deemed to be 
service of the worker with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law and "transmitted" has 
a corresponding meaning. 

(4) Where, over a continuous period, a worker has been 
employed by two or more companies each of which is a 
related company within the meaning of section 6 of the 
Companies Act 1961 the period of the continuous service 
which the worker has had with each of those companies shall 
be deemed to be service of the worker with the company by 
whom he is last employed. 

Section 6 reads — 
(1) For the purposes of this Act, a corporation shall, 

subject to the provisions of subsection (3) of this 
section, be deemed to be a subsidiary of another 
corporation, if, 

(a) that other corporation — 
(i) controls the composition of the board of 

directors of the first mentioned corpora- 
tion; 

(ii) controls more than half of the voting 
power in the first mentioned corpora- 
tion; or 

(iii) holds more than half of the issued share 
capital of the first mentioned corpora- 
tion excluding any part thereof which 
carries no right to participate beyond a 
specified amount in a distribution of 
either profits or capital; or 

(b) the first mentioned corporation is a subsidi- 
ary of any corporation which is that other 
corporation's subsidiary. 

(2) For the purpose of subsection (1) of this section, 
the composition of a corporation's board of directors 
shall be deemed to be controlled by another corporation 
if that other corporation by the exercise of some power 
exercisable by it without the consent or concurrence of 
any olher person can appoint or remove all or a 
majority of the directors; and for the purposes of this 
provision that other corporation shall be deemed to 
have power to make such an appointment if— 

(a) a person cannot be appointed as a director 
without the exercise in his favour by that 
other corporation of such power; or 

(b) a person's appointment as a director follows 
necessarily from his being a director or other 
officer of that other corporation. 

(3) In determining whether one corporation is 
subsidiary of another corporation — 

(a) any shares held or power exercisable by that 
other corporation in a fiduciary capacity shall 
be treated as not held or exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power exercis- 
able— 

(i) by any person as a nominee for that 
other corporation (except where that 
other corporation is concerned only in 
a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidiary of 
that other corporation, not being a 
subsidiary which is concerned only in a 
fiduciary capacity, 

shall be treated as held or exercisable by that 
other corporation; 

(c) any shares held or power exercisable by any 
person by virtue of the provisions of any 
debentures of the first mentioned corporation 
or of a trust deed for securing any issue of 
such debentures shall be disregarded; and 

(d) any shares held or power exercisable by, or 
by a nominee for, that other corporation or its 
subsidiary (not being held or exercisable as 
mentioned in paragraph (c) of this subsec- 
tion) shall be treated as not held or exercisa- 
ble by that other corporation if the ordinary 
business of that other corporation or its 
subsidiary, as the case may be, includes the 
lending of money and the shares are held or 
power is so exercisable by way of security 
only for the purposes of a transaction entered 
into in the ordinary course of that business. 

(4) A reference in this Act to the holding company 
of a company or other corporation shall be read as a 
reference to a corporation of which that last mentioned 
company or corporation is a subsidiary. 

(5) Where a corporation — 
(a) is the holding company of another corpora- 

tion; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of 

another corporation, 
that first mentioned corporation and that other corpora- 
tion shall for the purposes of this Act be deemed to be 
related to each other. 

(5) Such service shall include — 
(a) any period of absence from duty on any annual 

leave or long service leave; 
(b) any period of absence from duty necessitated by 

sickness of or injury to the worker but only to the 
extent of 15 working days in any year of his 
employment; 

(c) any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave; 

(d) any period during which the service of the worker 
was or is interrupted by service — 

(i) as a member of the Naval, Military or Air 
Forces of the Commonwealth of Australia 
other than as a member of the British 
Commonwealth Occupation Forces in Japan 
and other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
section 31 (2) of the Defence Act 1903-1956, 
and except in Korea or Malaya after 26 June 
1950; 
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(ii) as a member of the Civil Construction Corps 
established under the National Security Act 
1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably practica- 
ble on the completion of any such service resumed or 
resumes employment with the employer by whom he was 
employed immediately before the commencement of such 
service. 

(6) Service shall be deemed to be continuous notwith- 
standing— 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as re- 
ferred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in paragraph 
(5) of this subclause; 

(d) any absence from duty authorised by the em- 
ployer; 

(e) any standing down of a worker in accordance with 
the provisions of an award, industrial agreement, 
order or determination under either Common- 
wealth or State law; 

(f) any absence from duty arising directly or indi- 
rectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness of 
trade if the worker be re-employed by the same 
employer within a period not exceeding two 
months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if the 
worker is re-employed by the same employer 
within a period not exceeding six months from the 
date of such termination; 

(i) any reasonable absence of the worker on legiti- 
mate union business in respect of which he has 
requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause not 
specified in this clause unless the employer, 
during the absence or within 14 days of the 
termination of the absence notifies the worker in 
writing that such absence will be regarded as 
having broken the continuity of service, which 
notice may be given by delivery to the worker 
personally or by posting it by registered mail to 
his last recorded address, in which case it shall be 
deemed to have reached him in due course of post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not (except as set out in 
paragraph (5) of this subclause) count as service. 

3. — Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this 
subclause: — 

(2) Subject to the provisions of paragraphs (5) and (6) of 
this subclause: 

Where a worker has completed at least 15 years' service 
the amount of leave shall be — 

(a) in respect of 15 years' service so completed — 
13 weeks' leave; 

(b) in respect of each 10 years' service completed 
after such 15 years —eight and two-thirds weeks' 
leave; 

(c) on the termination of the worker's employment — 
(i) by his death; 

(ii) in any circumstances otherwise than by his 
employer for serious misconduct; 

in respect of the number of years' service with the 
employer completed since he last became entitled 
to an amount of long service leave, a proportionate 
amount on the basis of 13 weeks for 15 years' 
service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least 10 years' 
service but less than 15 years' service since its commence- 
ment and his employment is terminated — 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of leave shall be such proportion of 13 weeks' 
leave as the number of completed years of such service bears 
to 15 years. 

(4) In the cases to which paragraphs (2) (c) and (3) of this 
subclause apply the worker shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) A worker whose service with an employer commenced 
before 1 October 1964, and whose service would entitle him 
to long service leave under this clause shall be entitled to 
leave calculated on the following basis: — 

(a) For each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
20 years' service and 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
15 years' service. 

Provided that such worker shall not be entitled to long 
service leave until his completed years of service entitle him 
to the amount of long service leave prescribed in either 
paragraph (2) (a) or paragraph (2) (b) of this subclause as 
the case may be. 

(6) A worker to whom paragraphs (2) (c) and (3) of this 
subclause apply whose service with an employer com- 
menced before 1 October 1964, shall be entitled to an 
amount of long service leave calculated on the following 
basis: 

(a) For each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
20 years' service; and 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
15 years' service. 

4.— Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid or each week of leave to 
which he has become entitled or is deemed to have become 
entitled the rate of pay applicable to him at the date he 
commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and 
part-time workers shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
worker the commencement of the leave to which the worker 
is entitled or any portion thereof is postponed to meet the 
convenience of the worker, the rate of payment for such 
leave shall be at the rate of pay applicable to him at the date 
of accrual, or, if so agreed, at the rate of pay applicable at 
the date he commences such leave. 

(4) The rate of pay — 
(a) shall include any deductions from wages for board 

and/or lodging or the like which is not provided 
and taken during the period of leave; 
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(b) shall not include shift premiums, overtime, pen- 
alty rates, special rates, disability allowances, 
fares and travelling allowances or the like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results the rate of 
pay shall be calculated by averaging the workers' rate of pay 
for each week over the previous three monthly period. 

5. —Taking Leave. 

(1) In a case to which placita (a) and (b) of paragraph (2) 
of subclause (3) apply: — 

(a) Leave shall be granted and taken as soon as 
reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed between the employer and the worker or 
in the absence of such agreement at such time or 
times as may be determined by the Special Board 
of Reference having regard to the needs of the 
employer's establishment and the worker's cir- 
cumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the worker or determined 
by the Special Board of Reference the employer 
shall give to a worker at least one month's notice 
of the date from which his leave is to be taken. 

(c) Leave may be granted and taken in one continuous 
period or if the employer and the worker so agree 
in not more than three separate periods in respect 
of the first 13 weeks' entitlement and in not more 
than two separate periods in respect of any 
subsequent period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Payment shall be made in one of the following 
ways: — 

(i) In full before the worker goes on leave; 

(ii) at the same time as his wages would have 
been paid to him if the worker had remained 
at work, in which case payment shall, if the 
worker in writing so requires, be made by 
cheque posted to an address specified by the 
worker; or 

(iii) in any other way agreed between the em- 
ployer and the worker. 

(f) No worker shall, during any period when he is on 
leave, engage in any employment for hire or 
reward in substitution for the employment from 
which he is on leave, and if a worker breaches this 
provision he shall thereupon forfeit his right to 
leave hereunder in respect of the unexpired period 
of leave upon which he has entered, and the 
employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) 
of subclause (3) applies and in any case in which the 
employment of the worker who has become entitled to leave 
hereunder is terminated before such leave is taken or fully 
taken the employer shall, upon termination of his employ- 
ment otherwise than by death pay to the worker, and upon 
termination of employment by death pay to the personal 
representative of the worker upon request by the personal 
representative, a sum equivalent to the amount which would 
have been payable in respect of the period of leave to which 
he is entitled to deemed to have been entitled and which 
would have been taken but for such termination. Such 
payment shall be deemed to have satisfied the obligation of 
the employer in respect of leave hereunder. 

6. —Granting Leave in Advance and Benefits to be Brought 
into Account. 

(1) Any employer may by agreement with a worker allow 
leave to such a worker before the right thereto has accrued 
due, but where leave is taken in such case the worker shall 
not become entitled to any further leave hereunder in respect 
of any period until after the expiration of the period in 
respect of which such leave had been taken before it accrued 
due. 

(2) Where leave has been granted to a worker pursuant 
to the preceding paragraph before the right thereto has 
accrued due, and the employment subsequently is termi- 
nated, the employer may deduct from whatever remunera- 
tion is payable upon the termination of the employment such 
amount as represents payment for any period for which the 
worker has been granted long service leave to which he was 
not at the date of termination of his employment or prior 
thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long service 
leave scheme not under the provisions hereof granted to a 
worker by his employer in respect of any period of service 
with the employer shall be taken into account whether the 
same is granted before or after the coming into operation 
hereof and shall be deemed to have been taken and granted 
hereunder in the case of leave with pay to the extent of the 
period of such leave and in the case of payment in lieu 
thereof to the extent of a period of leave with pay equivalent 
thereof of the entitlement of the worker hereunder. 

7. —Records to be Kept. 
(1) Each employer shall during the employment and for 

a period of 12 months thereafter, or in the case of 
termination by death of the worker for a period of three years 
thereafter, keep a record from which can be readily 
ascertained the name of each worker, and his occupation, the 
date of the commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him or in respect of which payment 
may have been made hereunder. 

(2) Such record shall be open for inspection in the manner 
and circumstances prescribed by this award (or agreement) 
with respect to the time and wages record. 

8. —Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the functions 
of— 

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are specifi- 
cally assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefor nominated from time to 
time by the Confederation of Western Australian Industry 
(Incorporated) and one representative or substitute nomi- 
nated from time to time by the Trades and Labor Council 
of Western Australia together with a chairman to be 
mutually agreed upon by the organisations named in this 
paragraph. 

9. — State Law. 
(1) The provisions of any State Law to the extent to which 

they have before the coming into operation hereof conferred 
an accrued right on a worker to be granted a period of long 
service leave in respect of a completed period of 15 or more 
years' service or employment or an accrued right on a 
worker or his personal representative to payment in respect 
of long service leave shall not be affected hereby and shall 
not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect 
of a period of service with the employer completed after the 
period in respect of which the long service leave referred to 
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in paragraph (1) of this subclause accrued due shall be in 
accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause the 
entitlement to leave hereunder shall be in substitution for 
and satisfaction of any long service leave to which the 
worker may be entitled in respect of employment of the 
worker by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of that 
law as at 1 April 1958, shall in respect of the workers 
covered by such exemptions be exempt from the provisions 
hereof. 

10. —Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there is 
an existing or prospective long service scheme which in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

*Editor's Note. 
The Judgment and General Order as prescribed by 

section 94A was published in 58 WAIG Part 1 
Subpart 2 at Page 116. 

There was no Schedule of Exemptions. 

FULL BENCH— 

Appeals against decision of 
Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and Others. 
No 436 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

CHIEF COMMISSIONER W S COLEMAN. 
COMMISSIONER J F GREGOR. 

20 December 1991. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal brought by Robe River Iron 
Associates (hereinafter referred to as "Robe") pursuant to 
s.49 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act") against the decision, 
in the form of an order, dated 1 March 1991, of the 
Commission at first instance constituted by a single 
Commissioner, Commissioner O K Salmon. The order 
appears at pages 314-315 of appeal book volume 2 
(hereinafter referred to as "AB2") and provides as 
follows: — 

"1. That an award known as the Robe River Iron 
Associates Iron Ore Production and Processing 
Award 1990 as set out in the attached schedule 
"A" is hereby made by the Commission. 

2. All claims and counterclaims of the parties to 
these proceedings not incorporated in the Robe 
River Iron Associates Iron Ore Production and 
Processing Award 1990 are hereby dismissed. 

3. The orders numbered 5, 6, 7, 8 and 9 of the orders 
made by the Commission in Court Session in 
matter No. 758 of 1986 on 5 December 1986 be 
hereby cancelled." 

The Commission, by its order, issued an award known as 
the "Robe River Iron Associates Iron Ore Production and 
Processing Award 1990" (see pages 316-423 (AB2)). 

In this appeal Mr Dixon and with him Mr Caspersz 
appeared for the appellant, Mr Brown appeared for the 
respondent unions, except for The Construction, Mining and 
Energy Workers' Union of Australia, Western Australian 
Branch for which Mr Keegan appeared, and Mr Caccamo 
appeared for The Honourable Minister for Productivity and 
Labour Relations. 

Grounds of Appeal. 
The grounds of appeal, before they were amended by 

leave at the hearing, appear at pages 4-10 of appeal book 
volume 1 (hereinafter referred to as "AB1"). They were 
amended by order of the Full Bench at the hearing of this 
matter, and, for convenience, are reproduced in full 
hereunder as amended: — 

"1. The Commission erred in law and in fact by: 
(a) having regard for and/or relying on the 

appellant's retirement from Industrial Agree- 
ment No. 10 of 1979 ("the Industrial 
Agreement") pursuant to section 41(7) of the 
Industrial Relations Act (as amended) ("the 
Act") in December 1987 and the motives 
attributed to it by the Commission for doing 
so as a factor or factors mitigating against the 
granting of the claims made by the appellant 
in the proceedings before the Commission; 

(b) making findings and expressing views about 
the appellant's motives for retiring from the 
Industrial Agreement pursuant to section 
41(7) of the Act when: 

(i) there was no evidence or no sufficient 
evidence upon which those findings or 
views could be based; 

(ii) the motives attributed to the appellant 
by the Commission for the exercise of 
its right pursuant to section 41(7) of the 
Act were not raised in the proceedings 
by the respondents or the Commission 
pursuant to section 26(3) of the Act and 
the appellant was not afforded the 
opportunity to make submissions or 
lead evidence in relation thereto. 

2. The Commission erred in law and in fact in failing 
to: 

(a) inquire into and deal with; or 
(b) have regard for or sufficient regard for: 

(i) the evidence and submissions before the 
Commission; 

(ii) the merit; 
(iii) the provisions of section 26(l)(a) of the 

Act; 
in relation to; 

the claims set out in the schedule attached marked 
"C". 

3. The Commission erred in law and in fact in failing 
to have regard for or sufficient regard for the 
evidence and submissions and the concessions 
made by the respondents in respect of claims made 
by the appellant set out in the schedule attached 
marked "D". 

4. The Commission erred in failing to apply or 
properly apply the Wage Fixing Principles of the 
Commission: 
(a) which do not preclude the Commission from 

inserting into the Award provisions claimed 
by the appellant because of a failure on the 
part of the parties or a party to the proceed- 
ings to engage in consultation to a degree or 



26 72 W.A.I.G. 

to the extent thought appropriate by the 
Commission; alternatively 

(b) which do not preclude the Commission from 
inserting into the Award provisions claimed 
by the appellant because of a failure on the 
part of the parties or a party to the proceed- 
ings to engage in consultation to a degree or 
to the extent thought appropriate by the 
Commission without regard or sufficient 
regard for: 

(i) all the evidence and submissions made 
before the Commission; 

(ii) the merit of the claims; 
(iii) the provisions of section 26(1) of the 

Act. 
5. The Commission, by inserting into the Award the 

provisions set out in the schedule attached marked 
"E" hereto which were, on the evidence, redun- 
dant, unnecessary and unrelated to employment 
conditions and in justifying the insertion of such 
provisions into the Award, erred in that: 
(a) the Award was not an industry award and was 

not to be equated with an industry award; 
(b) the insertion of such terms into the Award 

was not in accordance with the proper award 
making functions of the Commission; 

(c) the provisions taken from the previous and 
outdated Industrial Agreement did not and 
could not preserve the status quo; 

(d) the "objective" and "interests" of the 
respondents to have redundant provisions 
retained in an award were not relevant 
considerations to be relied upon by the 
Commission. 

6. The Commission in awarding clause ll(6)(b) of 
the Award: 
(a) failed to notify or adequately notify the 

parties of the relevance of materials which 
were in the possession of the Commission 
relating to heat stress; 

(b) failed to afford to the appellant the opportu- 
nity to lead evidence or make submissions on 
the desirability of changing the system of 
smoko breaks in existence by order of the 
Commission in matter no. C1522(l) of 1988 
on account of the contents of the said 
materials when the appellant was not in a 
position to establish that the Commission 
intended to or would rely on the said 
materials in respect of this change; 

(c) failed to have regard or sufficient regard for: 
(i) the increase in wages awarded by the 

order dated 24 November 1988 in matter 
no. C1522(l) of 1988 in exchange for 
the removal of the said smoko break; 

(ii) the evidence and submissions before the 
Commission; 

(iii) the merit of the claim; 
(iv) the Wage Fixing Principles of the 

Commission; 
(v) the provisions of section 26(l)(a) of the 

Act. 
7. The Commission in rejecting the appellant's claim 

for a long service leave accrual rate of 1.3 weeks 
per year (clause 23(7) of its claim) and the 
appellant's claim for penalty payments to be made 
to employees working on Christmas and New 
Year days (clause 10(7) of its claim) erred in that: 

(a) the Commission made findings and specu- 
lated about the basis upon which the provi- 
sions contained in Industrial Agreement No. 
10 of 1979 were agreed upon: 

(i) which were not open to him on the 

evidence and the matters before the 
Commission; 

(ii) which were not raised in the proceed- 
ings by the respondents or the Commis- 
sion pursuant to section 26(3) of the Act 
and the appellant was not afforded the 
opportunity to make submissions or 
lead evidence in relation thereto; 

(b) it failed to take into account relevant consid- 
erations being the evidence demonstrating 
the basis upon which the provisions con- 
tained in Industrial Agreement No. 10 of 
1979 containing the existing conditions were 
arrived at; 

(c) in respect of the appellant's claim in clause 
10(7) it failed to have regard for or sufficient 
regard for the fact that the appellant was not 
seeking to remove the existing rates without 
a compensatory payment to employees. 

8. The Commission, in rejecting the appellant's 
claim for public holidays falling during long 
service leave to be inclusive of such leave (clause 
23(10)(c) of its claim) erred in: 
(a) failing to distinguish between agreed terms 

and terms inserted into- awards carrying the 
Commission's ostensible approval for such 
terms; 

(b) failing to have proper regard for the Commis- 
sion's standards for long service leave which 
provide for public holidays to be included in 
such leave and not extended by such holi- 
days; 

(c) failing to have regard for or proper regard for 
the fact that the appellant's claim was 
consistent with conditions applying for em- 
ployees employed in the "iron ore industry" 
identified by the Commission. 

9. The Commission, in rejecting the appellant's 
claim for new classifications and rates (clauses 34 
and 37 of its claim) erred in; 

(i) failing to have regard for or sufficient regard 
for: 
(a) the evidence and submissions before the 

Commission; 
(b) the merit; 
(c) the provisions of section 26(1 )(a) of the 

Act. 
(ii) Its application of the Wage Fixing Principles 

in respect of these claims." 

Application and Counter Proposal. 
The proceedings at first instance were originated by an 

application for an award by the respondent unions filed on 
2 April 1987 (see page 15 (AB1)). 

The application is one made by the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia and 
the balance of the respondent unions herein who are all 
named in the schedule to the application (see page 16 
(AB1)). 

The application sought that an award issue with the area 
and scope and terms set out in schedule B to it (see page 17 
(AB1)). 

The grounds on which the application were made were 
recited as "that industrial relations between the parties as 
principally prescribed by an agreement (No. 10 of 1979) 
registered with the Commission on 26 April 1979 and as 
varied and amended from time to time by orders and other 
declarations of the Commission have changed and thus 
warrant the issue by the Commission of a new award". The 
terms and conditions of Industrial Agreement No 10 of 1979 
(hereinafter referred to as "the agreement") formed the 
basis of the unions' claims herein, and sought to include 
some conditions that employees enjoy "extra award", some 
conditions applying to other iron ore mining companies and 
some lesser variations. 
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The answer filed on 5 January 1988 by Robe, together 
with a counter proposal and the schedule thereto, are set out 
at pages 187-313 (AB1), and we set out the particulars 
thereof which are contained at pages 189-190 (AB1) 
hereunder in full: — 

"1. The respondent opposes each and every term of 
the proposed award. 

2. The respondent states the following general 
grounds for its opposition to each and every term 
of the proposed award: 

(a) With two exceptions the proposed award is 
in identical terms to Industrial Agreement 
No. 10 of 1979 ("the Agreement"). 

(b) Since the registration of the Agreement on 26 
April 1979 circumstances have greatly 
changed rendering the Agreement out-dated 
and inappropriate at this point in time. This 
view is supported by the applicants as is 
illustrated by the fact that: 

(i) they have pleaded change in the indus- 
trial relations between the parties as the 
ground for the issuing of a new award 
in application A4 of 1987; 

(ii) at least one of the applicants has 
recently filed a number of applications 
in the Commission which, if granted, 
would alter the terms or effect of the 
Agreement. 

(c) In view of the present economic climate 
prevailing in the State any new award should 
reflect State standards and a number of 
provisions of the Agreement do not do this. 

(d) Any term of the Agreement should not be 
incorporated into an award until the Commis- 
sion has heard the parties and is then satisfied 
that at the present time it would be in the 
interests of the parties and the community to 
include the term. 

(e) It would be contrary to the provisions of the 
Industrial Relations Act for the Commission 
to grant an award which: 

(i) is not considered by the parties to be 
adequate; 

(ii) is unlikely to encourage or achieve 
harmonious industrial relations; 

(iii) contains at least one provision which is 
contrary to the Act; 

(iv) contains provisions which are not in the 
interests of the community. 

3. By their actions in adopting the provisions of the 
Agreement the applicants appear to be seeking an 
interim award. If that be the case the respondents 
would say 

(a) the Commission has no power to issue an 
interim award; 

(b) there is no need for an interim award upon 
the following grounds: 

(i) the respondent has undertaken to con- 
tinue to pay its employees in accordance 
with the Agreement until such time as 
a new award is handed down; 

(ii) there is no evidence to suggest that 
industrial relations will break down in 
any intervening period. 

4. In the alternative the respondent would require 
that an interim award should: 
(a) expressly state the date on which it shall 

cease to operate; 
(b) contain no provision which would grant any 

employee conditions in excess of State 
standards; 

(c) contain a minimum number of provisions 
until such time as a new award issues." 

It is a feature of the answer and counter proposal that it 
proposes a major restructuring of the wages and classifica- 
tion aspects of its employees* employment, and the offer of 
pay at what is described as the Robe Rate in return for the 
surrender of or reduction of certain existing conditions of 
employment. 

History. 
The history of this matter is comprehensively explored in 

a number of applications and appeals. The appeals have been 
decided by the Industrial Appeal Court and the Full Bench 
(see in particular RRIA v. AMWSU and Others (1989) 69 
WAIG 990 at 992 (IAC) and RRIA v. AMWSU and Others 
(1989) 69 WAIG 1873 at 1877 (FB)). 

Suffice it to say that the Commission at first instance set 
out some of the history of matter A 4 of 1987. Suffice it to 
say too that the application and answer and counter proposal, 
the decision in relation to which is the subject of this appeal, 
preceded retirement by Robe from a registered industrial 
agreement, Industrial Agreement No 10 of 1979, after giving 
notice of intention to do so on 9 December 1987 (see the 
discussion in RRIA v. AMWSU and Others (1989) 69 
WAIG 1873 at 1877 of the history of this matter). 

The retirement from the agreement purported to be under 
s.41 of the Act and occurred after the application for an 
award and the answer and counter proposal was filed. Before 
that, conditions of employment by Robe were regulated by 
the terms and conditions of that agreement for a period of 
about eight years. On 8 January 1988 the Commission, by 
orders under s.32 of the Act, put in place, by interim orders, 
the terms and conditions of the agreement. They remain in 
place ("the A 4 orders") (see 68 WAIG 2216). They were 
also put in place further on 29 February 1988 (see 68 WAIG 
885). On 27 September 1989, arising from the same 
proceedings, the Commission issued an award, A 4(1) of 
1987, which was appealed against as far as the Industrial 
Appeal Court and referred back to the Commission (see 70 
WAIG 2083). There were other decisions connected with the 
matter which are set out hereunder. 

In August 1990, the Commission at first instance issued 
a 98 page document entitled "Statement" following an 
earlier letter written by the Commissioner's Associate on 2 
July 1990. The matter came on before the Commission on 
17 September 1990 for the purpose of the Commission 
requiring submissions restricted to the two items contained 
in its letter of 2 July 1990. The Commission then heard no 
other submissions, with the exception of submissions as to 
bias arising from the decision of the Industrial Appeal Court 
in award A 4(1) of 1987. 

Before that the matter had had a comprehensive history 
and the hearing and speaking to the minutes lasted for 76 
days in all generating 4830 pages of transcript. 

Further, the matter involved the following other litigation 
which we list hereunder: — 

(1) RRIA v. AMWSU and Others and AMWSU and 
Others v. RRIA (1990) 70 WAIG 1659 (appeal to 
Full Bench against Robe River Iron Associates 
Employees Representatives and Grievance Award 
A 4(1) of 1987). 

(2) RRIA v. AMWSU and Others (1990) 70 WAIG 
2083 (appeal to Industrial Appeal Court in relation 
to award A 4(1) of 1987). 

(3) AMWSU and Others v. RRIA (1989) 69 WAIG 
3000 (original decision in A 4(1) of 1987 per 
Salmon C). 

(4) RRIA v. AMWSU and Others (1988) 68 WAIG 
2953 (appeal arising from a compulsory confer- 
ence). 

(5) RRIA v. AMWSU. and Others (1989) 69 WAIG 
990 (appeal to the Industrial Appeal Court from 
the decision of the Full Bench in (4) (supra)). 

(6) AMWSU and Others v. RRIA (1988) 68 WAIG 
2877 (decision of Salmon C under s.44(7)(b) of 
the Act —second tier increase (No CR 411 of 
1988)). 
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(7) RRIA v. AMWSU and Others and AMWSU and 
Others v. RRIA (1989) 69 WAIG 2629 (appeal to 
the Full Bench against a s.32 interim order 
allowing the respondents' superannuation claims). 

(8) CMEU and Others v. RRIA (1989) 69 WAIG 1143 
(original superannuation s.32 decision). 

(9) RRIA v. AMWSU and Others (1989) 69 WAIG 
1873 (appeal against interim orders made under 
s.44 of the Act varying s.32 interim orders (Full 
Bench appeal)). 

(10) AMWSU and Others v. RRIA (1989) 69 WAIG 
1706 (decision ordering the 4% second tier 
increase at first instance). 

*(11) RRIA v. AMWSU and Others (1988) 68 WAIG 
4 (appeal in the ordinary wages while attending 
union meetings (matter to the Industrial Appeal 
Court)). 

*(12) RRIA v. AMWSU and Others (1987) 67 WAIG 
1097 (appeal to Industrial Appeal Court). 

*(13) RRIA v. AMWSU and Others (1987) 67 WAIG 
1723. 

*(14) RRIA v. FEDFU (1987) 67 WAIG 315. 
*(15) AMWSU and Others v. RRIA (1987) 67 WAIG 

850. 
*(16) RRIA v. AMWSU and Others (1987) 67 WAIG 

745. 
*(17) RRIA v. AMWSU and Others (1986) 66 WAIG 

1553. 
*(18) AMWSU and Others v. RRIA (1987) 67 WAIG 

586. 
(*Not directly related to the A 4 application). 

Material Statutory Provisions. 
The following statutory provisions apply: — 

(1) S.6(a), (b) and (c) of the Act reads as follows: — 
"The principal objects of this Act are— 
(a) to promote goodwill in industry; 
(b) to encourage, and provide means for, concil- 

iation with a view to amicable agreement, 
thereby preventing and settling industrial 
disputes; 

(c) to provide means for preventing and settling 
industrial disputes not resolved by amicable 
agreement, including threatened, impending 
and probable industrial disputes, with the 
maximum of expedition and the minimum of 
legal form and technicality;" 

(2) S.26(l), (2) and (3) of the Act reads as follows: — 
"(1) In the exercise of its jurisdiction under this 

Act the Commission — 
(a) shall act according to equity, good 

conscience, and the substantial merits of 
the case without regard to technicalities 
or legal forms; 

(b) shall not be bound by any rules of 
evidence, but may inform itself on any 
matter in such a way as it thinks just; 

(c) shall have regard for the interests of the 
persons immediately concerned whether 
directly affected or not and, where 
appropriate, for the interests of the 
community as a whole; and 

(d) shall in having regard for the interests 
of the community as a whole under 
paragraph (c) take into consideration to 
the extent that it is relevant — 

(i) the state of the national economy; 
(ii) the state of the economy of West- 

ern Australia; 
(iii) the capacity of employers as a 

whole or of an individual employer 
to pay wages, salaries, allowances 
or other remuneration and to bear 

the cost of improved or additional 
conditions of employment; 

(iv) the likely effects of its decision on 
the economies referred to in sub- 
paragraphs (i) and (ii) and, in 
particular, on the level of employ- 
ment and on inflation. 

(2) In granting relief or redress under this Act the 
Commission is not restricted to the specific 
claim made or to the subject matter of the 
claim. 

(3) Where the Commission, in deciding any 
matter before it proposes or intends to take 
into account any matter or information that 
was not raised before it on the hearing of the 
matter, the Commission shall, before decid- 
ing the matter, notify the parties concerned 
and afford them the opportunity of being 
heard in relation to that matter or informa- 
tion." 

(3) S.32(l) of the Act reads as follows: — 
"Where an industrial matter has been referred 

to the Commission the Commission shall, unless 
it is satisfied that the resolution of the matter 
would not be assisted by so .doing, endeavour to 
resolve the matter by conciliation." 

(4) S.32(7) of the Act reads as follows: — 
"Where a matter is decided by arbitration the 

Commission shall endeavour to ensure that the 
matter is resolved on terms that could reasonably 
have been agreed between the parties in the first 
instance or by conciliation." 

(5) S.34 of the Act reads as follows: — 
"(1) The decision of the Commission shall be in 

the form of an award, order, or declaration 
and shall in every case be signed and 
delivered by the Commissioner constituting 
the Commission that heard the matter to 
which the decision relates or, in the case of 
a decision of the Commission in Court 
Session, shall be signed and delivered by the 
senior Commissioner among the Commis- 
sioners constituting the Commission in Court 
Session. 

(2) When the members of the Commission in 
Court Session are divided in opinion on a 
question, the question shall be decided 
according to the decision of the majority of 
the members. 

(3) Proceedings before the President, the Full 
Bench, or the Commission shall not be 
impeached or held bad for want of form nor 
shall they be removable to any court by 
certiorari or otherwise. 

(4) Except as provided by this Act, no award, 
order, declaration, finding, or proceeding of 
the President, the Full Bench, or the Com- 
mission shall be liable to be challenged, 
appealed against, reviewed, quashed, or 
called in question by any court on any 
account whatsoever." 

(6) S.41 of the Act reads as follows: — 
"(1) An agreement with respect to any industrial 

matter or for the prevention or resolution 
under this Act of disputes, disagreements, or 
questions relating thereto may be made 
between an organization or association of 
employees and any employer or organization 
or association of employers. 

(2) Subject to subsection (3), where the parties 
to an agreement referred to in subsection (1) 
apply to the Commission for registration of 
the agreement as an industrial agreement the 
Commission shall, if and to the extent that 
the terms of the agreement are not contrary 
to this Act or any General Order made under 
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section 51, or any principles formulated in 
the course of proceedings in which a General 
Order is made under section 51, register the 
agreement as an industrial agreement. 

(3) Before registering an industrial agreement 
the Commission may require the parties 
thereto to effect such variation as the Com- 
mission considers necessary or desirable — 
(a) for the purpose of giving clear expres- 

sion to the true intention of the parties; 
or 

(b) to remove any inconsistency with an 
award that is in force in relation to any 
employer or employee bound by the 
industrial agreement. 

(4) An industrial agreement extends to and 
binds — 

(a) all employees who are employed — 
(i) in any calling mentioned in the 

industrial agreement in the indus- 
try or industries to which the 
industrial agreement applies; and 

(ii) by an employer who is — 
(aa) a party to the industrial agree- 

ment; or 
(bb) a member of an organization 

of employers that is a party to 
the industrial agreement or 
that is a member of an associ- 
ation of employers that is a 
party to the industrial agree- 
ment; 

and 
(b) all employers referred to in subpara- 

graph (ii) of paragraph (a), 
and no other employee or employer, and its 
scope shall be expressly so limited in the 
industrial agreement. 

(5) An industrial agreement shall operate — 
(a) in the area specified therein; and 
(b) for the term specified therein. 

(6) Notwithstanding the expiry of the term of an 
industrial agreement, it shall, subject to this 
Act, continue in force in respect of all parties 
thereto, except those who retire therefrom, 
until a new agreement or an award in 
substitution for the first-mentioned agree- 
ment has been made. 

(7) At any time after, or not more than 30 days 
before, the expiry of an industrial agreement 
any party thereto may file in the office of the 
Registrar a notice in the prescribed form 
signifying his intention to retire therefrom at 
the expiration of 30 days from the date of 
such filing, and such party shall on the 
expiration of that period cease to be a party 
to the agreement." 

Principles. 
There are a number of Principles which apply to this 

matter: — 
(1) Firstly, this is an appeal based partly on assertions 

of procedural unfairness, and, secondly, based on 
assertions of miscarriage of the exercise of a 
discretion by the Commission at first instance. 

(2) It is necessary to apply also the approach 
advocated by Brinsden J in Belo Fisheries v. 
Froggett (1983) 63 WAIG 2394. 

(3) (a) Insofar as the question of error in the exercise 
of discretion is concerned, Hamersley Iron 
Pty Ltd v. ADSTE (1984) 64 WAIG 852, 
applying House v. The King (1936) 55 CLR 
499, directs the Full Bench as to the manner 
in which to act on appeal. It is for the 
appellant to establish that the exercise of 

discretion miscarried and not for the Full 
Bench to substitute its own decision for that 
of the Commission at first instance. 

(b) Further, as Nicholson J said in CWAI v. 
FMWU and Others (1989) 69 WAIG 
3219:- 

"This is not to say that the appellant is 
entitled to attack the decision on the ground 
that every particular matter has not been 
specifically taken into account or not ex- 
pressly referred to. The reasons for decision 
must be examined to consider whether there 
has been a failure in a real sense to take into 
account the relevant consideration: cf Turner 
v. Minister for Immigration and Ethnic 
Affairs (1981) 35 ALR 388 at page 392 per 
Toohey J. and Sean Investments Pty Ltd v. 
MacKellar (1981) 38 ALR 363 at page 376 
per Deane J. where he relied upon what was 
said in Elliot v. Southwark London Borough 
Council (1976) 1 WLR 499 at page 507 per 
Megaw, James and Geoffrey Lane L JJ." 

(4) Insofar as the question of procedural unfairness or 
natural justice is concerned, the Commission has 
a duty to afford natural justice to the parties (see 
RRIA v. AMWSU and Others (1986) 66 WAIG 
1553 at 1559). 

(5) Insofar as the appeal against the exercise of the 
Commission's discretion is concerned, then if a 
person is denied a reasonable opportunity of 
presenting its case, the decision so reached is 
invalid (see Dianella Hotel and Others v. FCU 
(1989) 69 WAIG 2303, Hocks v. Davies t/a 
Kembla Built-in Furniture (1987) 67 WAIG 1527 
at 1528 and see also RRIA v. AMWSU and Others 
(1990) 70 WAIG 2083 by which we are bound). 

(6) S.26(3) of the Act places a statutory duty upon the 
Commission, where in deciding any matter before 
it, it proposes or intends to take into account any 
matter or information that was not raised before 
it on the hearing of the matter, to notify the parties 
concerned and afford them the opportunity of 
being heard in relation to that matter or informa- 
tion. (The Industrial Appeal Court dealt with a 
question of law in this context in Como Invest- 
ments Pty Ltd v. FLAIEU and Others (1989) 69 
WAIG 1004 at 1005 and 1007 and there cited 
Pantomo v. R (1989) 84 ALR 390). 

(7) Procedural fairness requires that a party be given 
a reasonable opportunity to which he is entitled to 
present his case (see Sullivan v. Department of 
Transport (1978) 20 ALR 323 and Re Association 
of Architects (Aust); ex parte MOA (Aust) (1989) 
63 ALJR 298 at 305). In Sullivan v. Department 
of Transport (op cit) Deane J said at page 343: — 

"In this regard, however, it is important to 
remember that the relevant duty of the Tribunal 
is to ensure that a party is given a reasonable 
opportunity to present his case. Neither the Act 
nor the common law imposes upon the Tribunal 
the impossible task of ensuring that a party takes 
the best advantage of the opportunity to which he 
is entitled." 

It is always relevant in those circumstances to 
inquire whether the party or his legal representa- 
tive should reasonably have apprehended that the 
issue was or might become a live issue (see BWIU 
(Aust); ex parte Gallagher (1988) 62 ALJR 81 at 
84). As a general proposition, the obligation to 
accord a hearing does not usually carry with it an 
obligation to direct the attention of the person in 
question to omissions in his case (see Broussard 
v. Minister for Immigration, Local Government 
and Ethnic Affairs (1989) 98 ALR 180 at 189 per 
Gummow J). It is not for the Commission to direct 
the attention of a person to omissions in his or her 
case, at least as a general rule (see Broussard v. 
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Minister for Immigration, Local Government and 
Ethnic Affairs (op cit) and see also Luu and 
Another v. Renevier (1989) 91 ALR 39 citing 
Mason J in Kioa and Others v. West and Another 
(1985) 159 CLR 550 at 587). 

(8) However, not every departure from the require- 
ments of natural justice will entitle an aggrieved 
party to a new trial. If all that happened at a trial 
was that a party was denied the opportunity of 
making submissions on a question of law where, 
in the opinion of the appellate court, the question 
of law must clearly be answered unfavourably to 
the aggrieved party, it would be futile to order a 
new trial (see Stead v. SGIC (1986) 161 CLR 141 
at 145-146 and 60 ALJR 662). 

Where the issue is complex it is perhaps 
impossible to conclude that it would be futile to 
order a new trial. 

(9) The status of the Wage Fixing Principles (made 
under a General Order) in the exercise of 
discretion by an individual Commissioner has 
been set out in detail in CWAI v. FMWU and 
Others (op cit), per Nicholson J in particular, 
approving the classic dictum of Wickham J in 
AMWSU and Others v. SECWA (1979) 59 WAIG 
494 at 496: — 

"There is nothing, in my opinion, in s.69 of the 
Act which prevents the Commission in a particu- 
lar case, whether sitting alone or in Court Session, 
from having regard to criteria so laid down. Such 
criteria when adopted will be part of the equity, 
good conscience and substantial merits of the 
case. It would on the other hand be wrong for the 
Commission not to have regard to such criteria. 

It would also be wrong for the Commission to 
decline to bring independent judgment to bear 
upon a particular application or to refuse to enter 
upon the enquiry, or to decline to conclude it by 
the exercise of independent judgment, by appeal- 
ing only to the criteria previously stated and 
refusing to consider whether the criteria was 
appropriate, having regard to the facts of the 
particular case. It is this, which as I understand it, 
the appellant says that the Commissioner did in 
this case and it is necessary to examine his reasons 
to find out whether that is so or not. 

In doing that it is necessary to bear in mind that 
in respect to power, it is not the case that a single 
Commissioner must apply the decisions and 
criteria laid down by the Commission in Court 
Session in the sense that not to do so would be a 
jurisdictional fault. It is, however, the case that a 
single Commissioner ought to have regard to such 
decisions and criteria in the sense that not to do 
so would be wrong and would be an error which 
the Commission in Court Session on appeal would 
correct." 

However, as Nicholson J in CWAI v. FMWU 
and Others (op cit) at page 3226 cited Gibbs CJ 
in R v. Moore and Others; ex pane Australian 
Telephone and Phonogram Officers' Association 
(1982) 148 CLR 600 at 613:- 

"When the Commission has formulated a 
principle, such as that a particular figure should 
be adopted as a basic or minimum or total wage, 
or that wages should be sold only in accordance 
with particular guidelines, it may apply that 
principle consistently from case to case. If an 
application is made to it to depart from any such 
principle, it should hear the application." 

(10) It is quite clear that, as a matter of law, a union 
must establish that an award should be made (see 
Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852 
at 853 per Brinsden P (IAC)). 

(11) S.34 of the Act requires that a decision of the 
Commission be expressed in the form of an award 
or order, as this one was. 

(12) S.41 of the Act enables an agreement with respect 
to an industrial matter or for the prevention or 
resolution of disputes etc under the Act to be made 
and registered (see also s.42 and s.43 of the Act). 
It also enables a party to retire from it by giving 
notice (see s.41(7) of the Act). 

When registered, it has, for the purposes of 
enforcement, the same standing as an award (see 
s.83 and s.84 of the Act and Hungry Jacks Pty Ltd 
and Competitive Foods Ltd t/a Kentucky Fried 
Chicken and Others v. Wilkins and Others (1991) 
71 WAIG 1751 (IAC)). 

(13) The Commission was required to have regard to 
relevant considerations (see in particular per 
Nicholson J in CWAI v. FMWU and Others (op 
cit) at pages 3226-3227 citing Bowen CJ in 
Peko-Wallsend Ltd v. Minister for Aboriginal 
Affairs (1985) 59 ALR 51 at 57 where, after 
reference to Associated Provincial Picture Houses 
Ltd v. Wednesbury Corporation (1948) 1 KB 223 
at 228 he said: — 

"... what constitutes a relevant consideration in 
any particular case depends both upon the nature 
and qualities of the power itself as revealed by 
analysis of the statute conferring it, as well as on 
the concrete circumstances in which it is being 
exercised. Where the power in question is one 
conferred by statute, the relevance of a given 
factor is to be determined first by seeing whether 
the statute itself sets out a list of factors which 
must be taken into consideration. If there is such 
a list and the factor in question does not fall within 
it, it must then be determined whether the list was 
intended to be exhaustive." 

(14) There is probably a difference between the effects 
of a cancellation of an award and the retirement 
from an industrial agreement. The terms of a 
cancelled award may still form part of the contract 
of employment (see Ansett Operations v. AFAP 
[1991] VR 636 at 638 per Brooking J, and see the 
cases therein cited). 

If that is so, then the situation here would not 
be affected. 

We turn to the grounds of appeal herein and deal with 
them seriatim, having regard to the abovementioned 
Principles. We will also endeavour to summarise the 
submissions made to us hereunder. 

Ground 1. 
We were referred to the decision of the Commission at 

first instance and its reference to s.41(7) of the Act (see page 
588 (AB2)) in the reasons for decision of 6 September 1989 
where the Commission mentioned Robe's right to retire 
from the agreement. The Commission then referred to s.26 
of the Act and goes on to state that: — 

"In my opinion, in terms of fairness the Company 
was wrong to consider its positions on paid Union 
meetings only in the light of s.41(7) and to offer these 
provisions, amongst others, in exchange for a sum of 
money called the Robe Rate. The provision is not a rort, 
nor is it excessive as the Company believes. It was so 
firmly established that it warranted being cancelled 
only by agreement, as in the cancellation of an award". 

The submission by Mr Dixon, who appeared for Robe, 
was that s.41(7) of the Act entitles a party to retire from an 
industrial agreement in accordance with the terms of s.41(7), 
and not in a qualified manner. Mr Dixon cited to us obiter 
set out in RRIA v. AMWSU and Others and AMWSU and 
Others v. RRIA (1990) 70 WAIG 1659 at 1666. 

In addition, the Commission at first instance generally 
made comments referring to Robe's retirement from the 
agreement. The submission was that the Commission was 
criticising Robe's conduct in retiring from the agreement in 
the same manner in which it had criticised the conduct of 
union conveners. In other words, it had no right to be critical 
or to take that into account (see pages 570, 581, 585, 590, 
602, 614 and 616 (AB2)). 
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Mr Dixon also submitted that at page 00040 of the 
supplementary appeal book) (hereinafter referred to as 
" ABS")) there appear "reasons for decision" and that these 
were intended to be issued under s.35 of the Act. The 
submission, therefore, was that no opportunity was afforded 
Robe to be heard on that matter. 

It was submitted that the Commission in the 98 page 
document of August 1990 ("the Statement") (page 00040 
(ABS)) held firm views about s.41(7) of the Act and firm 
views against the interests of Robe in respect of its 
retirement from the agreement. This had the effect of placing 
conditions on and thus qualifying the rights of the parties 
contrary to s,41(7). 

At page 564 (AB2), so the submission went, the 
Commission, in the conclusions to its reasons for decision 
of 7 November 1990, held that: — 

"Having regard for the requirements for s.26 of the 
Act, and the objects in s.6, the development of National 
wage policy and the current State wage policy 
developed in the light of National wage policy pursuant 
to s.51 of the Act, the relevance of the comparative 
justice principle and the no reduction rule in the 
modern context, in my opinion, notwithstanding 
Robe's right to retire from the Agreement pursuant to 
s.41(7), the decision to do so was selfish and unfair in 
all of the circumstances." 

Thus, the submission was that because the decision held 
that a party acted unfairly in exercising its rights under 
s.41(7), there were at least two consequences: — 

(1) That the Commission thought that it could 
exercise a power of conscience to find that the 
retirement was unfair. 

(2) That the decision imposed on the party obligations 
in respect of terms and conditions which, by the 
statute, the party was entitled to depart from. 

Thus, it was submitted, the Commission misinterpreted 
the meaning and effect of s.41(7). 

Ground 1(a). 
Mr Dixon submitted the following: — 

(1) The role of the Commission in arbitration pro- 
ceedings was to make a new award if the 
Commission was satisfied that it should, and we 
were referred to Hamersley Iron Pty Ltd v. 
ADSTE (op cit). 

(2) The motive of a party for retiring is irrelevant. 
(3) The whole question of restructuring was mis- 

judged in the context of the misapplication of 
s.41(7) by the Commission. 

(4) The embarkation upon a consideration of how the 
party exercised its rights under s.41(7) was not an 
industrial matter. 

(5) The decision of the Commission was wrong in law 
because the Commission misinterpreted the rights 
of Robe under s.41 (7). Consequently, it had regard 
for irrelevant considerations and the decision as a 
whole should be quashed. 

(6) Irrespective of whether the decision is a nullity or 
merely voidable, its vice was such that it should 
be set aside. 

Mr Brown, who appeared for the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia and 
a number of other respondents, made the following 
submissions. All of his submissions were adopted by Mr R 
Keegan who appeared for The Construction, Mining and 
Energy Workers' Union of Australia, Western Australian 
Branch. 

Firstly, that there is nothing in the decision which 
supports the contention that the Commission at first instance 
took into account Robe's retirement from the agreement 
when weighing up the claims and counter claims, nor does 
the Commission say that Robe's claims have been rejected 
because Robe elected to take that course of action. 

The real question, it was submitted, was whether the 
Commission took into account the retirement from the 

agreement in weighing up the relative merits of the claim 
and counter claim, regardless of any criticism that may have 
been made in the course of the decision? 

Further, the submission went that, if the Commission did 
take such a matter into account, it would still have reached 
the same conclusion for other reasons. 

Alternatively, any findings by the Commission made 
about Robe's retirement from the agreement and its motives 
for doing so were not taken into account by the Commission 
when weighing up the relative merits of the claims. 

The question, therefore, was whether upon a fair reading 
of the whole of the decision it could be held that the 
Commission took into account the withdrawal from the 
agreement under s.41 of the Act, and whether this was an 
irrelevant fact? Mr Brown took us to pages 428 and 442-444 
(AB2). 

The submission was that the comments of the Commis- 
sion in no way lifted the proper burden of obtaining the 
award which was sought from the union's shoulders. 

The Commission, it was submitted, did not say that this 
was altered, nor did it answer the question whether the 
cancellation of the agreement gave Robe an unfair advan- 
tage insofar as the operation of the Comparative Justice 
Principle was concerned. It did not, so the submission went, 
answer the question. Thus, the Commission did not depart 
from the appropriate test under the Wage Fixing Principles, 
because Robe had withdrawn. 

The submission was then developed along these lines 
dealing with the reference to the De Facto Principle by the 
Commission (see pages 444-445 (AB2)). It was submitted 
that this revealed that the Commission examined the matters 
in dispute, having regard to the Wage Fixing Principles. 

In addition, it looked to that part of the equity and 
substantial merit which was the prevailing circumstances 
when Robe took up the retirement option (our emphasis). 

What was said at page 445 (AB2) could not, so the 
submission went, be construed to mean that the Commission 
at first instance gave any weight to Robe's withdrawal from 
the agreement which influenced the Commission not to 
award any of the counter claims. 

Next, we were referred to page 446 (AB2) and the 
Commission's dealing with the issue of the conduct of 
conveners. It was submitted that these references to both 
Robe and the conveners did not lead to a conclusion that the 
conduct of either affected the claims or conditions of 
employment. 

It was submitted that it was open to the Commission to 
make comments that Robe knew that the union would be 
seriously disadvantaged without coverage. 

It was submitted that these comments were open to the 
Commission. The submission was that the respondent 
unions' complaint also was that the decision of the 
Commission was tainted because of the manner in which it 
applied the Comparative Justice Principle and the No 
Reduction Rule. This was because the application of those 
Principles should not be influenced by the decision of Robe 
to retire from the agreement. 

There are clear rules laid down by the Wage Fixing 
Principles, and, in applying them, the Commission should 
do so in a universal way and not take into account the 
irrelevant factors, so the submission went. Thus, the 
complaint was that the Commission, in applying the 
Principles, wrongly took into account the retirement from 
the agreement. 

It was submitted by Mr Brown that there is nothing to 
show in the decision that in fact the Wage Fixing Principles, 
insofar as they relate to the No Reduction Rule, the De Facto 
Principle and Comparative Wage Justice Principle etc, were 
applied any differently from the manner of their usual 
application (see pages 444, 445, 460 and 562 (AB2)). 

Mr Brown further submitted that there is nothing to 
demonstrate that the Principles have been misapplied or 
wrongly used in determining the claims. 

Alternatively, Mr Brown submitted that the consideration 
of Robe's retirement from the agreement by the Commission 
at first instance was of no account, because the Commission 
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would have reached the same conclusions for separate and 
unrelated reasons. In other words, irrespective of that error, 
even if there were an error, the Commission would have 
reached the same conclusions (see page 439 (AB2)). 

Next, Mr Brown took us to the canvassing before the 
Commission at first instance of economic advantages and 
disadvantages of the respondent compared to other iron ore 
producers. 

We were taken to page 441 (AB2) where the Commission 
held that that aspect did not warrant special consideration 
and had no basis on which to avoid the iron ore industry 
conditions (we were referred to page 462 (AB2)). 

The submission was that the Commission examined a 
number of matters, including the Wage Fixing Principles, 
standard conditions of employment in the mining industry, 
existing conditions of employment, and reached the same 
conclusion in each case. 

Mr Brown submitted that even if that were wrong and the 
Commission took into account an irrelevant matter, it would 
nevertheless have arrived at the same conclusions. Thus, he 
submitted, it was a requirement to see if, given that what he 
did was erroneous, it altered the decision. 

We were referred to R v. Secretary of State for Social 
Services; ex parte Wellcome Foundation Ltd 1 WLR 1166 
at 1175 and R v. Broadcasting Complaints Commission; ex 
parte Owen (1985) 1 QB 1153 at 1177 (see also Stead v. 
SGIC (op cit)). 

In other words, based on those authorities, the error has 
to be fundamental to the decision. In this case, if there were 
an error, it was not fundamental to the decision and ground 
1 should be dismissed, so the submission went. 

Mr Brown then went on to put a third alternative 
argument. That was that the Commission at first instance at 
pages 445 and 464 (AB2) said that it was not taking the 
matter of the retirement from the agreement into account. 

We were then invited, if that were so, to follow what 
Brinsden P said in RRIA v. AMWSU and Others (1990) 70 
WAIG 2083 at 2085. In particular, the submission was that 
we should find that the Commission at first instance was not 
functus officio on the basis of that authority. 

Alternatively, it was submitted that if the appeal were 
upheld and the decision quashed that we still rule in favour 
of the A 4 s.32 orders remaining in place. 

Ground 1(b). 
Mr Dixon made the following submissions. 
It was procedurally unfair and a failure to afford Robe 

natural justice to conclude that Robe was motivated in the 
exercise of its rights under s.41(7) of the Act by a number 
of factors because: — 

(1) The applicants at first instance did not argue or 
present evidence in support of any such motiva- 
tion. 

(2) The Commission at first instance did not indicate 
to Robe that it intended to draw adverse inferences 
or conclusions from the exercise of the unqualified 
right to retire from the agreement. 

(3) Robe was not afforded any opportunity to deal 
with the matters upon which the Commission at 
first instance intended to act. 

(4) These submissions were based upon the finding 
that "the conduct was reprehensible and deserved 
as much criticism as the conduct of the con- 
veners" by the Commission at first instance. 

There were also submissions directed to saying that the 
Commission at first instance had erred in fact (see pages 
34-42 of the transcript on appeal). 

Thus, the submissions by Mr Dixon were as follows: — 
(1) The Commission at first instance misapplied the 

facts and drew conclusions about reasons and 
motives of Robe for retiring from the agreement. 

(2) By its manner of going about its decision it 
amounted to taking in an irrelevant consideration. 

72 W.A.I.G. 

(3) Robe was not given an opportunity to deal with 
these matters and the proceedings were tainted 
with procedural unfairness. 

(4) The decision was made in breach of s.26(3) of the 
Act since the Commission at first instance was 
seeking to rely on its own information or take into 
account a matter not raised in proceedings. The 
matter would then require to be quashed (see 
RRIA v. AMWSU and Others (1990) 70 WAIG 
2083 at 2085-2086). 

The submission, therefore, was that ground 1 requires that 
the whole ground be quashed. As we understood it, the 
submissions of Mr Brown to us, as we have recorded them 
above, referred to these submissions of Mr Dixon also. 

Ground 2. 
The essence of this submission was that the Commission 

at first instance did not refer to those matters referred to in 
that ground, did not weigh up the merit in relation to them, 
and erred in that process. 

The Commission, in determining claims and counter 
claims, is under a duty to consider the merits of each claim 
and counter claim in order to determine whether there is a 
need for an award prescription in respect of a particular 
matter. 

In that context, we were referred to AWU v. Poon Bros 
4 IR 394, Ruane v. Woodside Offshore Petroleum Pty Ltd 
(1990) 71 WAIG 913 and ASE and Others v. SECWA and 
Others (1991) 71 WAIG 315. 

The particular matters raised, it was submitted, were not 
referred to in the reasons of the Commission. 

The matters said to be so involved included; — 
(1) The prohibition on casual workers. 
(2) The stand-down provision. 
(3) Notification of absence from work no later than 

two hours after the commencement of the shift. 
(4) Robe Rate matters. 
(5) Taking smoko on the job. 
(6) Meal breaks and smokos taken on overtime. 
(7) Unauthorised absences not to count as service for 

accrual of annual leave. 
(8) The removal of discrimination existing between 

various unions in relation to the payment of 
unused sick leave. 

(9) Annualisation of service pay. 
(10) Deletion of provisions for work clothes and 

payment of an allowance in lieu. 
(11) The new disability grouping. 
(12) The deletion of the junior employees' provision. 

As to the "Robe Rate", the submission was that the 
Commission at first instance looked at some of the matters 
and came to the conclusion that they were matters of merit, 
but rejected the overall concept without looking at the merit 
of the particular claim. For that reason, it was submitted that 
the decision should be quashed. 

Mr Brown turned to grounds 2 and 3 and submitted that 
the Commission is entitled to deal with a series of claims 
or a class of claims as a whole. 

He submitted that the Commission did deal with the 
claims of Robe. It dealt with them as a block and provided 
a set of reasons for rejecting them. These were set out at 
pages 555-562 (AB2), including: — 

(1) The existing terms of employment. 
(2) At page 560 (AB2) the Commission observed that 

because Robe declined to enter into consultations 
with the unions on award restructuring, that that 
was one of the key factors which influenced the 
Commission to pay greater heed to the existing 
conditions, rather than the changes sought. 

(3) The Commission also refused to find that the 
existing conditions were rorts (see page 561 
(AB2)). 
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(4) At page 562 (AB2) the Commission dealt with the 
Wage Fixing Principles and the need to achieve 
improvements in the economy generally and 
referred to the financial and trading circumstances 
of Robe. 

It was submitted that what the Commission did in relation 
to the bulk of the issues complained of was to continue what 
was previously the conditions of employment prescribed by 
the agreement. 

The Commission, it was submitted, regarded it as relevant 
to take into account the existing conditions of employment. 

It was not possible for the Commission to give reasons 
for everything that it did, and nor should it, and we were 
referred to FMWU v. HSOA and Others 65 WAIG 2033 at 
2034. If that submission were not accepted then the 
submission was that there should be a suspension of the 
decision and a remission of it. 

Ground 3. 
Mr Dixon submitted that the claims contained in schedule 

D were not considered, or at least dealt with in reasons. 
These included: — 

(1) Transportation and designated routes. 
(2) The 10 hour rest period. 
(3) The unsupervised tradesperson allowance. 

In essence, so the submission went, there was no good 
reason proffered for the Commission not deciding whether 
the particular terms and conditions remain such that there 
was a need for the Commission to impose matters which 
were first introduced in 1979 into the agreement. 

It was submitted that if this ground were to be upheld in 
isolation then the decision should be varied to give effect 
to those matters which were effectively uncontested. 

The submissions by Mr Brown in relation to this ground 
are set out under ground 2 above. 

Ground 4. 
This ground goes to the Commission's refusal or alleged 

determination not to deal with the claims on their merits, 
because of the Commission's interpretation of the Wage 
Fixing Principles. 

It was submitted that the Wage Fixing Principles do not 
restrict the functions and duties of the Commission as to: — 

(1) What it should inquire into in an award or 
application. 

(2) What evidence it should or should not have regard 
for in deciding the merits of a claim or counter 
claim going to new, different or existing terms and 
conditions of employment. 

(3) The Principles are not authority for the proposi- 
tion that because there has not been a particular 
level of discussion or consultation between the 
employer and employees or unions that the merit 
of a claim should not be considered. At most, this 
would be a factor only. 

(4) The Principles set out a policy statement or 
Principle which the Commission is obliged to 
follow in determining claims for improvements in 
pay and conditions. 

(5) The whole purpose of the Principles is to 
determine the level of pay or increases, and not to 
suggest that a claim should be dealt with 
otherwise than on its merits. This was because: — 
(a) The 1988 State Wage Decision (TLC v. 

CWAI and Others (1988) 68 WAIG 2412) 
provides the basis for such an increase (see 
sub-paragraphs (a) and (f) on page 2416). 

(b) Sub-paragraph (h) on page 2416 deals with 
the Second Tier Wage Adjustment. 

(c) Sub-paragraphs (a), (b) and (c) on page 2416 
contemplate an increase in wage adjustments 
in exchange for improved efficiency. 
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(d) The 1989 State Wage Decision (TLC v. 
CWAI and Others (1989) 69 WAIG 2913 at 
2924) said:- 

"Access to wage increases under the 
Structural Efficiency Principle has already 
been considered in this Decision". 

(e) In the 1989 State Wage Decision (op cit) at 
page 2927 the Commission deals with struc- 
tural efficiency adjustments and the follow- 
ing appears: — 

"Structural efficiency adjustments allow- 
able under the State Wage Decision of 8 
September, 1989 will be justified in accor- 
dance with this Principle if the Commission 
is satisfied that the parties to an award have 
co-operated positively in a fundamental 
review of that award and are implementing 
measures to improve the efficiency of indus- 
try and provide employees with access to 
more varied, fulfilling and better paid jobs. 
The measures to be considered should in- 
clude but not be limited to: 
* establishing skill-related career paths 

which provide an incentive for employees 
to continue to participate in skill forma- 
tion; 

• eliminating impediments to multi-skilling 
and broadening the range of tasks which 
an employee may be required to perform; 

• creating appropriate relativities between 
different categories of employees within 
the award and at enterprise level; 

* ensuring that working patterns and ar- 
rangements enhance flexibility and the 
efficiency of the industry; 

* including properly fixed minimum rates 
for classifications in awards and/or indus- 
trial agreements, relate appropriately to 
one another, with any amounts in excess 
of these properly fixed minimum rates 
being expressed as supplementary pay- 
ments; 

® updating and/or rationalising the iist of 
respondents to awards; and 

• addressing any cases where award and/or 
industrial agreement provisions discrimi- 
nate against sections of the workforce. 

Structural efficiency exercises should incorporate all 
past work value considerations." 

The Principles are not a set of rules which determine that 
if an employer seeks to re-organise its own business the 
merit of that wish need not be looked at. 

Further, the Commission at first instance, having em- 
barked on an arbitration, could not adopt the approach which 
it did. 

Because of CWAI v. FMWU and Others (op cit), there 
had been an error of law in the manner in which the 
Commission sought to discharge its discretionary judgment, 
so the submission went. As we understood Mr Dixon's 
submissions, he was taking no issue with the finding of 
failure to consult on the part of Robe as a fact. 

It was submitted by Mr Brown, firstly, that the fact of the 
failure to consult was relevant and that the Commission was 
required to give consideration to it (see page 451-458 
(AB2)). 

The Commission described consultative procedures at the 
job level as part and parcel of wider co-operation and 
consultation, and thus as a fundamental ingredient essential 
to the success of the new Principle. 

At page 563 (AB2), so the submission went, the 
Commission held that, until consultation procedures were 
"installed" at Robe and given every opportunity to develop, 
it should not alter the conditions of employment now in 
force, "except, of course, with respect to those matters 
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where we have decided changes should be made and also 
in regard to the Hours clause which we will deal with next". 

The question which then arose, so the submission went, 
was this. "Does the Commission, if faced with a claim for 
major restructuring, simply say "I'll go and arbitrate" even 
though there have been no discussions or consultations?" 

We were taken to the 1987 State Wage Decision (TLC 
v. CWAI and Others (1987) 67 WAIG 435) and 1988 State 
Wage Decision (op cit), and, in particular, to the 1987 
National Wage Decision (17 IR 65). 

Mr Brown's submission was that the Commission at first 
instance is required to exercise its discretion in accordance 
with those Principles, and, therefore, had to advert to the 
question of consultation. 

We were referred to the 1987 State Wage Decision (op 
cit) at page 437 which, it was submitted, represented an 
endorsement of what was said in the National Wage 
Decision. 

In 1988 the National Wage Decision (Print H4000) 
referred at page 5 to an emphasis upon the process by which 
structural efficiency was to occur. This was brought down 
during the course of the award proceedings. It was submitted 
that it was, therefore, a relevant consideration to take into 
account in any arbitration the conduct of the employer/ 
employers dealing in restructuring. Thus, the Commission 
at first instance made it clear that it would take that into 
account, and was entitled so to do. This was not an irrelevant 
consideration. 

Further, so the submission went, the requirement that a 
union give undertakings did not mean that employers could 
do what they like. 

The introduction of the 1988 Principles brought into focus 
a more fundamental review of the award structures. 

The type of consultation process which the Commission 
at first instance required was stipulated in the 1988 
Principles. 

Ground 5. 
As to ground 5, Mr Dixon submitted that the Commission 

at first instance, by inserting into the award various 
provisions referred to in schedule E to the grounds of appeal, 
which were, on the evidence, either unnecessary or unrelated 
to employment conditions, and in justifying the insertion of 
those provisions into the award, erred in that the industry 
was not an industry award and was not to be equated with 
an industry award. 

The Commission at page 567 (AB2) made remarks which, 
it was submitted, misconstrued its arbitral function. 

We were then taken to schedule E in the Red Bundle of 
documents. 

(1) As to service pay payments, it was submitted that 
the invariable practice is that these matters are 
contained in agreements which would be super- 
seded by the State Wage Decision, but the 
Commission did not deal with the matter. 

(2) The submission was that the evidence was that a 
supplementary tools provision was no longer 
required in the award. The Commission, it was 
submitted, did not deal with it. 

(3) As to the repeater station allowance, the submis- 
sion was that the Commission paid no heed to the 
submissions as to that. 

(4) As to the boiler feed water allowance, it was 
submitted that the allowance had applied to the 
Cape Lambert power station where employees 
were once required to mix chemicals. That no 
longer applied because bulk liquid containers 
were delivered to the site. Thus, there was no 
relevance in relation to an aspect of that kind. 

(5) There was also, it was submitted, evidence as to 
the redundant wage classifications (see exhibit 
R94 at page 744 of appeal book 3 (hereinafter 
referred to as "AB3")). 

Evidence was led and it was submitted that the 
Commission at first instance had applied the wrong test in 
relation to them. 

The Commission, it was submitted, and these conditions 
were redundant and should be deleted. 

Mr Keegan made submissions in relation to this ground 
and took us to the supplementary reasons for decision of the 
Commission at first instance (see pages 567-568 (AB2)). 

It was submitted that the Commission gave very careful 
consideration as to what should or should not be included 
in an award. 

Mr Keegan further submitted that grounds 5(c) and (d) are 
more an expression of a point of view than serious grounds 
of appeal. 

He submitted that clause 33(4) —Service Payments is an 
identical provision to that in the agreement. This, together 
with Mr Dixon's submissions on page 336 of the transcript 
at first instance (hereinafter referred to as "TFI"), meant 
that the introduction of a central wage fixing system and the 
consequent insertion of a wage restraint clause made the 
indexation provision redundant. 

Mr Keegan submitted that Mr Schapper at first instance 
submitted to the Commission that service payments are 
remuneration for work performed rather than an allowance 
for particular conditions under which work is performed and 
these were part of the wages payable. 

As to the award, clause 34(1 )(b), the Commission, he 
submitted, determined that in the new award Robe would 
supplement the basic tool kit necessary for a tradesperson 
to perform his/her work. This did not depart from what was 
contained in the agreement and there was little reason 
expressed for it. There was also the question of whether (see 
page 305 (AB1)) the clause relating to employees working 
in radio communication should be deleted, because no 
employees were working in radio communication. Mr 
Keegan submitted that that does not mean that it might not 
occur in future and the job has not disappeared. 

Similarly, in relation to Robe's claim for deletion of the 
boiler allowance, it was submitted that there was no 
evidence to indicate that the boilers were not in operation. 

As to redundant classifications, it was submitted that the 
whole matter is inter-woven throughout the grounds of the 
appeal (and, by implication, that one can only consider it in 
the context of the whole of the decision). 

Further, Mr Keegan submitted that the apprenticeship 
clause which was reproduced from the agreement was put 
thereafter submissions by Mr Schapper and Mr Caspersz and 
other submissions. 

It was also submitted by Mr Keegan that this was an 
industry award which the Commission at first instance was 
correct in making. It was also submitted that this was an 
industry award and the Commission was also correct in 
making reference to wages and conditions and the award, 
since these were employees within the same industry. 

Further, it was important that all areas of the iron ore 
industry be regulated by an award, since an award, in 
addition, was one of the three ways in which the 
Commission could determine the matter. 

Thus, in an industry where the parties are so wide apart, 
there must be regulation and that was the case here. 

Ground 6. 
The question was (see page 327 (AB2)) whether a second 

smoko break would be allowed to employees in the second 
part of a shift (see clause ll(6)(b) of the award)? 

The employees at Pannawonica, on the evidence, had 
agreed that the second smoko be added on to the lunch 
break, it was submitted. 

It was further submitted that, in its interim order, in the 
4% case, the Commission at first instance had already 
decided that it would award the 4% increase in exchange for 
the elimination of a number of "matters", including the 
second smoko break being removed and being added on to 
the lunch break. 
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There was an interim order to reflect this made on 24 
November 1988 (AMWSU and Others v. RRIA (1989) 69 
WAIG 1706 and see RRIA v. AMWSU and Others (1989) 
69 WAIG 1873 at 1874). 

At page 488 (AB2), as it was submitted, the Commission 
at first instance made reference to material which it had 
introduced relating to heat and to a Court of Arbitration 
decision relating to tea breaks (see Re Metal Trades 
Construction (Alumina Refinery) Award 1962 in Coastal 
District Committee, Amalgamated Engineering Union, 
Association of Workers and Others v. Forwood Johns Pty 
Ltd and Others (1963) 43 WAIG 350 at 352). 

The Commission also referred to Hardeman — Monier — 
Hutcherson (A Joint Venture) and Others v. ETU and Others 
(1964) 44 WAIG 1330 and noted also that the evidence 
before it in this case was not previously before it in No CR 
411 of 1988 (AMWSU and Others v. RRIA (1988) 68 WAIG 
2877). 

We were then referred to page 171 (TFI), and Mr 
Schapper's comments recorded there, that he was surprised 
that the length of the shift or working of overtime had 
anything to do with the second smoko break. The 
submission, therefore, was that the question of overtime and 
the length of overtime upon which the Commission relied 
was not put in issue. 

We were referred to Re Coldham and Others; ex parte 
MOA (Aust) and Others 84 ALR 208 at 214 and ASE and 
Others v. SECWA and Others (op cit) per Nicholson J. 

Put shortly, the submission was that the union did not 
argue that, because of overtime, and the information about 
heat which the Commission at first instance was introducing 
or the union had introduced, the Commission should reverse 
its interim decision to reinstate the second smoko. 

We were taken to s.6(e) of the Act and the 1987 State 
Wage Decision (op cit) at pages 436-438 and 440-441. It 
was submitted that the second smoko was now subject to the 
proviso clause in the Principles (the Principles set out at 
pages 440-441 changed by the time the Commission issued 
its reasons for decision). 

The second smoko is now subject to the proviso clause 
which provides that in certain circumstances, if employees 
worked an excessive amount of overtime in heat conditions, 
then they should get a second smoko break. 

Thus, because the 1989 State Wage Decision (op cit) 
rescinded the earlier orders made in the 1988 Slate Wage 
Decision (op cit), but stated that the second tier 4% was still 
available (see (1989) 69 WAIG 2913 at 2925), then the 
question was, was a second smoko being available in certain 
circumstances whether there was sufficient improvement to 
justify the 4% increase? 

The manner in which the Commission is required to deal 
with the Principles is set out in CWAI v. FMWU and Others 
(op cit) and applied in FMWU v. Minister for Education 
(1991) 71 WAIG 1758 at 1759. 

It was submitted that the 1988 Principles were still to be 
applied in the application of the second tier (see TLC v. 
CWAI 69 WAIG 2913). 

In any event, it was submitted that the amount of overtime 
being worked, even though it was not an issue in the case, 
could not be an improvement giving rise to a 4% increase. 

The submissions, summarised, were therefore: — 
(1) There was a denial of procedural fairness. 
(2) Robe could never know and was never put on 

notice that the Commission at first instance 
intended to award a 4% increase in part consider- 
ation of allowing an existing regime in respect of 
the working of overtime to continue. 

(3) A 4% increase in part consideration of allowing 
the existing regime in respect of overtime was not 
a matter ever raised and no opportunity was 
afforded Robe to address the Commission. 

(4) The Principles required improvements in the 
efficiency of the operation, and to permit the 
status quo to continue is not and could not be an 

improvement in efficiency as envisaged in the 
1988 State Wage Decision (op cit). 

(5) The Commission failed to have regard for the 
Principles and erred in the manner set out in 
CWAI v. FMWU and Others (op cit). 

(6) The Commission failed to have regard for evi- 
dence in front of it in respect of overtime which 
was in CR 411 of 1988, namely that a constant half 
an hour per day of overtime was being worked 
(and also the evidence of Mr Tipper who gave 
evidence for Robe). 

(7) Further, it was submitted that the Commission 
failed to have regard for the overtime provisions 
(clause 12(3)(f)) which permits specific breaks 
during the working of overtime. 

(8) Further, the Commission failed to have regard, so 
the submission went, for the fact that the majority 
of employees at Pannawonica had agreed to no 
separate second smoko break. 

(9) In addition, the Commission relied on its own 
information as to heat stress, but failed to have 
regard for the absence of any problems in relation 
to heat stress among company employees. 

It was further submitted that the decision should be 
quashed, particularly since it was linked to grounds 7 and 
8. 

The question, so it was submitted, was whether existing 
conditions of employment could be changed, under what 
circumstances they could be changed and also what the 
Principles required? 

It was submitted in relation to the question of the smoko 
that at page 2956 (TFI) comments were made by the 
Commission at first instance concerning the question of a 
tea break which indicated that the Commission was raising 
a matter with the parties, and thus there was not inadequate 
notification of the matter to the parties. 

In addition, we were referred to pages 1052, 1296— 1298 
and 1750 (TFI) where tea breaks and questions of heat were 
dealt with. 

It was then submitted that the Commission was entitled 
to take cognisance of that evidence and examine other 
material. 

The facts in ASE and Others v. SECWA and Others (op 
cit) were very different, so the submission went. 

Next, the question of the Commission at first instance 
failing to have regard to the increase in wages award by 
order of 24 November 1988 in matter C 1522(1) of 1988 (69 
WAIG 1706) in exchange for the removal of the smoko 
break was considered. What was submitted was that the 
order provided for an afternoon smoko break to be added to 
the crib break so that the break would be 40 not 30 minutes. 
However, the submission was that this was a different order 
which ordered an afternoon smoko, if work occurred other 
than in airconditioning or there was overtime to be worked. 

As to the fact that there was agreement for a change at 
Pannawonica and that the Commission at first instance 
failed to have regard to breaks for overtime, then the 
submission was that in dealing with claims one is not 
required to give every reason for doing something. 

It was also submitted that the Commission's reference to 
heat arose from evidence which was before it, but was not 
before it in matter CR 411 of 1988. 

Ground 7. 
This ground deals with two areas. 

(1) Was the accrual rate for long service leave as was 
ultimately included in clause 23 of the award and 
penalty payments for work on Christmas and New 
Year's Day appropriate? 

Under the agreement there were 13 weeks after 
nine years service, and the union sought to 
maintain that. 

The company sought to include a provision for 
13 weeks after 10 years and to increase the rate 
of pay by an amount calculated by reference to 
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that reduction or "loss". The Commission at first 
instance dealt with this at page 476 (AB2). 

The submission was, by reference to the 
transcript (pages 2922-2925 (TFI)), that there was 
nothing to give rise to a suggestion that a nine year 
averaging system following a government propo- 
sition was the basis upon which this entitlement 
was introduced at Robe. 

The Commission at first instance gave no 
consideration to the question of the merit of 
awarding a qualifying period of only nine years 
when employees elsewhere have to wait 10 years. 
The Commission gave no consideration to the fact 
that the unions conceded that the other iron ore 
companies have a less generous provision, so the 
submission went. 

The Commission, it was submitted, did not 
properly consider the fact that Commission stan- 
dards dealing with long service leave do not give 
such generous provisions. The Commission, it 
was submitted, erred in assessing this claim 
without any reference to the generous annual leave 
provisions which were the subject of specific 
submissions made to the Commission as relevant 
matters for determining whether the qualifying 
period should be nine or 10 years. 

There was, of course, mention of a decision of 
the Court of Arbitration in 1956 by the Commis- 
sion, and this, Mr Dixon submitted, did not afford 
Robe procedural fairness by the mere reference to 
it and an assumed averaging system adopted by 
the Commission. 

(2) The second matter under ground 7 was Sunday 
penalty payments. Clause 10(7) of the Robe's 
claim is applicable. The Commission at first 
instance dealt with the matter at page 490-492 
(AB2). 

What occurred, it was submitted, was that the 
Commission rejected Robe's claim without refer- 
ence to the merits or without forming any views 
or allowing the parties, because none of them 
suggested this, to address the Commission. 

The Commission relied upon the "No Reduc- 
tion Principle". It was submitted that the amount 
was calculated in the Robe Rate so that employees 
would have received a benefit in respect of this 
entitlement in a weekly payment, and the Com- 
mission had no regard for that fact. This, as is set 
out in ground 7(c), so the submission went, was 
an error in reasoning. 

Mr Brown submitted that the question was what 
motivated or influenced the Commission at first instance in 
deciding to continue the existing conditions of employment, 
including the nine year qualifying period for leave. 

It was submitted that, in reaching its decision, the 
Commission (page 484 (AB2)) really held that the agree- 
ment which Robe reached with the unions regarding any 
long service leave should not be less persuasive than 
something less favourable. 

Mr Brown submitted, in relation to ground 7(c), that the 
Commission did have regard or sufficient regard for the fact 
that Robe was not seeking to remove existing rates without 
a compensatory payment to employees. In this respect the 
Commission had examined that question (ie whether it was 
appropriate to change employment conditions in the way 
envisaged (ie by allowing for a reduction in employment 
conditions in return for some form of payment to be included 
in a base rate or a special rate called the Robe Rate)). 

We were taken to pages 456 and 465 (AB2). It was then 
submitted that the Commission had referred to evidence 
from a witness for Robe, one Mr Tipper, and held that he 
was satisfied that Robe's employment policy is based on a 
preferred labour turnover rate of 25% per annum which 
Robe actively works towards achieving. 

It was submitted that the Commission clearly dealt with 
the question of exchanging conditions of employment for 

money. It then held that the proposal would disadvantage 
employees, particularly those who were long serving 
employees. Indeed, because of the potential to affect 
different employees differently, the issue of compensatory 
payment was decided against and reasons given. 

Further, it was submitted that the Commission had held 
that under restructuring the concern was not with trade-offs 
but with genuine restructuring (see page 460 (AB2)). 

The submission then was that the Commission paid due 
weight to the existing conditions and that that was properly 
founded upon the New Award Principle whereby significant 
weight was to be given to existing conditions of employ- 
ment. Thus, the Commission was correct in applying 
considerable weight to the conditions of employment, 
because, for all intents and purposes, what it was dealing 
with in terms of Principles was a situation not different to 
that of a tribunal dealing with a first award, Mr Brown 
submitted. This was because the rationale of the First Award 
Principle is that it commences with the assumption that 
existing conditions of employment are fair (ie they are in 
place and voluntarily in place). The opposing submission 
was that this could not be so because the existing conditions 
were in an industrial agreement which was deemed 
previously to be an award. 

Mr Brown invited us to consider that an award is of a 
different nature because an industrial agreement by its very 
nature "recognises" an agreement between the parties. That 
being so, this submission was on all fours with the Principle 
which deals with a first award. 

Ground 8. 
This ground went to the question of whether public 

holidays falling during long service leave should be 
inclusive of such leave (as Robe claimed), and, secondly, a 
claim that leave was to be inclusive of any public holidays. 

There was reference to pages 25-28 (TFI) in matter CR 
411 of 1988. 

The submissions were as follows: — 
(1) The Commission at first instance said that the 

Comparative Wage Justice Principle was para- 
mount. 

(2) The Wage Fixing Principles were applied selec- 
tively in the reasons of the Commission (see page 
462 (AB2)). 

(3) The Commission rejected the application of the 
general Commission standard (see 68 WAIG 1) 
which provides that long service leave is inclusive 
of public holidays. 

(4) The Commission, in the context of the onus falling 
upon the respondent unions, failed to evaluate the 
claim for additional leave. The Commission did 
not properly exercise its discretion therefore. 

(5) The mere existence of the provision in an 
agreement from which Robe retired could not, of 
itself, particularly when a compensatory payment 
was offered, be grounds for including it in an 
award (we were referred to AWU v. Poon Bros (op 
cit) and Edwards v. Bairstow (1956) AC 14. 

It was submitted that in grounds 6, 7 and 8 of the appeal 
there were four matters included as part of the Robe Rate 
concept. In fact, 18 were referred to in the course of 
proceedings at first instance and these are referred to at page 
312 (AB1). 

The submission was that if any one ground relating to a 
Robe matter were found to be made out, then the whole 
claim should be quashed (see page 101-102 of the transcript 
on appeal). 

Mr Brown submitted that there was consistency of 
thought, particularly in relation to the existing conditions of 
employment (see page 462 (AB2)). 

The Commission at first instance also relied upon 
Principles relating to negative cost cutting and the removal 
of conditions (see page 564 (AB2)). 

Mr Brown submitted that the Commission placed 
significant weight on the existing conditions of employment 
and was justified in so doing. 
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Ground 9. 
This was submitted to be an extension of ground 4 which 

raised the issue of the Wage Fixing Principles. The ground 
of appeal also relates to clauses 34 and 37 of the award as 
it issued. These are the Classification and Wage Rate clauses 
(see pages 277-278 and 284 (AB1)). 

The unions' claim was to adopt the classifications in the 
agreement. We were referred to evidence as to these matters 
at pages 751, 769, 776, 792 and 810 (AB3) and a number 
of transcript pages (see pages 105-106 (TFI)). 

It was submitted that the Commission at first instance 
erred in not having referred to evidence as to restructuring. 

It was submitted that the Commission erred in the 
application of the Principles, and, therefore, refused to deal 
with the merit of the claim. There was an inconsistency too 
in the Commission considering a new grievance procedure 
in detail, and that was a selective approach which was not 
open to it. 

This claim, it was submitted, constituted a significant 
proportion of the claim. 

Mr Brown submitted that this aspect of the decision was 
clearly geared to the interpretation and application of the 
Wage Fixing Principles by the Commission. 

Next, it was submitted that the Commission did not have 
scant regard for or ignored the restructuring proposals (see 
pages 521-522 (AB2)). 

The submission also contained an observation that the 
classification structure, apart from tradespeople, was very 
much in place (see pages 459-460 (AB2)). 

The Commission also referred to the need for consultation 
and co-operation. 

Thus, there was no need for the Commission to deal 
separately with various classifications. 

Next, it was submitted that since the Principles required 
the taking into account of skill related career paths, creating 
appropriate relativities between different categories of 
worker etc, and since there was no career structure in the 
counter claim, then the decision did not err (this, it was said, 
was before the Commission (see pages 327-328 (TFI)). 

The submission really was that the way to arrive at an 
appropriate classification system that is skill based requires 
the determination of the matter by the parties themselves by 
way of negotiation and discussion in accordance with the 
Principles. 

In fact, the classification systems are to be developed in 
the process envisaged by the Principles. If that view is 
wrong and the Commission should have dealt with every 
aspect, then, it was submitted, the decision should be 
suspended and the matter remitted back. 

The Intervener's Case. 
Mr Caccamo made submissions on behalf of the 

intervener, The Honourable Minister for Productivity and 
Labour Relations, as follows: — 

(1) The objects of the Act required the Commission 
to promote good will in industry, to encourage and 
provide a means for settling industrial disputes 
that have not been resolved by agreement. 

(2) The Commission was bound to consider s.26 and 
s.32(7) of the Act. 

This meant that: — 
(1) The Commission must deal with matters in 

accordance with equity, good conscience and the 
substantial merits of the case. 

(2) The Commission was required, subject to s.26(3), 
to take into account or have regard for the interests 
of the persons immediately involved and the 
community as a whole (see s.26(l)). 

(3) In granting relief the Commission is not restricted 
to the specific claims before it. 

(4) S.26 does not define what is relevant or not 
relevant. 

(5) S.32(7) places an obligation on parties to concili- 
ate. 

(6) In FMWU v. Minister for Education (op cit) the 
weight attachable to the Wage Fixing Principles 
is referred to. 

(7) The relevant considerations which the Commis- 
sion at first instance adverted to were set out at 
pages 439-440 and 460-462 (AB2). 

In that context, we were referred to what the 
Commission said at page 462 (AB2). That 
passage, it was submitted, laid down the factors 
the Commission would consider in making its 
decision. Those factors Mr Caccamo summarised 
as being that current conditions, including over- 
award and industry standards, took precedence 
over Commission standards and restructuring and 
efficiency or Structural Efficiency Principles at 
this time to form a basis for the parties to build 
a new relationship, and this was achieved having 
regard to the responsibilities of the Commission 
under the Act. 

(8) Further, it was submitted that Robe's application 
was an award restructuring exercise and indeed 
one involving a completely restructured award, 
and that was important upon a consideration of the 
Wage Fixing Principles and required such a 
consideration. 

(9) In the context of the Wage Fixing Principles, Mr 
Caccamo submitted that we should have regard to 
page 560 (AB2) where the Commission talks of 
award restructuring and a total restructured award 
and the fact that the award was a package. 

(10) Mr Caccamo submitted that the Commission 
came to the conclusion that the claim had 
Structural Efficiency Principle characteristics and 
had to be tested against that Principle and cited 
CWAI v. FMWU and Others (op cit) per Brinsden 
P at page 3222. 

Thus, so the submission went, the Commission dealt with 
the award as a whole, notwithstanding the assessment of a 
number of aspects, including the Robe Rate. It was, in fact, 
entitled so to do. 

Having thus looked at the Structural Efficiency Principle, 
it looked at the Wage Fixing Principles and decided that on 
its reading of the relevant National Wage Decisions and of 
the State Wage Decisions that a fundamental component of 
all of them was co-operation and consultation between 
employers and employees in "progressing" issues of a 
structural efficiency nature (see pages 451 and 557 (AB2)). 

It was also submitted that, in arbitration, which the 
Commission was called upon here to do, it was required to 
consider whether the claim met all the characteristics of the 
Principle. 

Further, it was submitted that, otherwise, the Commission 
would, if we can paraphrase, merely arbitrate at an early 
stage and thus there would be a substituting of arbitration 
for consultation. There must be genuine consultation and a 
genuine consultation procedure; a fundamental process 
required by the Structural Efficiency Principle. Eventually, 
there may be arbitration, but s.32(7) of the Act puts an onus 
on the parties to move together on issues. 

In short, the Commission at first instance considered all 
the relevant information before it and exercised its discretion 
within its jurisdiction. It was a proper exercise of that 
discretion. 

The next question was whether there were errors in terms 
of s.26(3) of the Act? Were the parties or should the parties 
have been afforded an opportunity to make submissions on 
certain issues? The submission was that this depended on 
the conclusion that the Full Bench might come to in respect 
of the first point, but, if it accepted the submissions made, 
then there was no error in terms of s.26(3). 

The next question was was the Commission at first 
instance consistent in terms of the application of Principles 
throughout its decision? It was submitted that it was. 

There were submissions made by Mr Caccamo as to 
public interest which might be more appropriately regarded 
as political statements, and to which we can and will attach 



3; WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

no weight in these proceedings. Indeed, we omit them from 
this summary of submissions for that reason. 

However, it was further submitted that consistent with the 
objects of the Act and the National and State Wage 
Decisions, what must be done must be done in co-operation 
by consultation and within the framework of the award 
system. 

In the end, the Commission had not erred, Mr Caccamo 
submitted. 

Mr Dixon's Reply. 
Mr Dixon replied as follows: — 

(1) There were no submissions made to the Full 
Bench in relation to the reliance at first instance 
on s.41(7) of the Act or the appropriateness of 
doing so, and the inference must be that the 
respondent unions had no reply. 

(2) There was no suggestion made that Robe was in 
fact afforded procedural fairness in respect of 
s.41(7) matters, and, as a consequence, no blue 
pencil approach could be taken to those portions 
of the reasons which caused difficulty. 

(3) In relation to R v. Broadcasting Complaints 
Commission; ex parte Owen {op cii), Mr Dixon 
submitted that if one goes to page 1116 of the 
report at the bottom left hand side of the page there 
was reference to the Broadcasting Act and s.55 
thereof which was close in its terms to s.27(l)(a) 
of the Act. The submission was that that case 
involved the exercise of a discretion not to hear 
the matter which was proper because the tribunal 
was being asked to embark on a course in a type 
of matter in which it could not grant relief. In 
comparison we were referred to page 564 (AB2) 
and a consequent submission that that meant that 
the determination of the Commission at first 
instance not to embark on a proper evaluation, but 
to impose the conditions as they appeared in the 
agreement, was related back to a decision which 
it said was selfish and that that was the core of the 
decision. Further, there was no reference to s.32(7) 
of the Act. 

(4) We were then referred to Mahon v. Air New 
Zealand (1984) 3 All ER 201 (PC) which was 
authority for the proposition, amongst other 
authorities, that if there has been a denial of 
natural justice then it does not matter what might 
have been said or what the Commission might 
have done. The decision was a nullity and could 
not stand, and there was no different situation in 
respect of other errors of law. 

(5) As to the National Wage Decisions, we were 
asked to stand back from those and to evaluate for 
what purpose these comments are made in the 
National Wage Decision. The submission was that 
the comments go to an assessment as to whether 
there should be an increase in pay or not, not to 
a new Act which prescribes how the Commission 
is to act in arbitration. 

(6) Next, it was submitted that s.27(l)(a) of the Act 
was not relied upon in the refusal on the part of 
the Commission to deal with the case on its merits. 

(7) Next, we were referred to FMWU v. HSOA and 
Others {op cii), which, it was submitted, does not 
support the proposition which Mr Brown relied 
upon. In the context of those reasons for decision, 
it was submitted that there were no matters in the 
decision of the Commission at first instance which 
could be said to be sufficiently important individ- 
ually to reject consideration of the case. In 
particular was this, it was submitted, referable to 
ground 9. 

(8) In relation to ground 8, the submission of Robe 
simplified was that the Commission built its 
rejection of the Robe Rate on a number of pillars, 
one of them being the merit of the long service 
leave component which was addressed. Thus, if 

this were taken away, the decision was arrived at 
in error and the whole structure comes down. 

(9) The Full Bench, having adopted the view that 
powers under s.49(5) of the Act are disjunctive, 
has no power to suspend where errors of law are 
identified, particularly if the consequence of the 
error is a nullity, and in this connection we were 
referred to s.49(5). 

(10) Next, it was submitted that the Full Bench has the 
power to suspend a decision where there is a 
refusal to inquire into and deal with a matter, and 
the Commission can then be ordered to hear the 
matter and determine it according to law, but it 
cannot do so when a decision has been made on 
the matter because it is then forced to uphold the 
appeal because there has been demonstrated error. 

(11) The question of functus officio dealt with by 
Brinsden P in RRIA v. AMWSU and Others 
(1990) 70 WAIG 2083 was distinguishable from 
this matter because that matter was part heard. 

(12) There were submissions made as to the prospect 
of bias on the part of the Commission which are 
not matters for our concern. 

(13) It was submitted that we could not make any order 
in relation to the s.32 matters which came to an 
end at the conclusion of the arbitration and cannot 
be resurrected by any Act or statement on the part 
of the Full Bench. 

Decision. 
We extract the salient factors from the decision of the 

Commission at first instance (see page 425 (AB2)): — 
(1) The unions sought to justify the award: — 

(a) Upon the previous formal regulation of the 
operations by the agreement. 

(b) By relying upon the First Award Principle 
and the De Facto Principle as the mainstays 
of their arguments. 

(c) By relying upon the conditions of employ- 
ment prescribed in the awards regulating the 
conditions of employment at Hamersley Iron, 
Mt Newman Mining and Goldsworthy Min- 
ing in the Pilbara region, and the BHP 
Minerals Ltd operations at Yampi Sound, but 
not upon a strict application of the Compara- 
tive Justice Principle, so much as to show 
that in the iron ore mining industry context 
the conditions of employment prescribed in 
the agreement and the additional conditions 
claimed in this case were fair and reasonable 
by the standards of that industry. 

(2) Further, the Commission noted submissions from 
the unions as follows (see page 425 (AB2)): — 
(a) One of the principal objections to be raised 

by Robe was that many of the conditions 
claimed were in excess of those prescribed in 
the s.32 orders of the Commission which 
keep in place the conditions prescribed in the 
agreement pending the outcome of a case, 
and, therefore, the Wage Fixing Principles 
were a bar against the improved conditions 
being granted. 

(b) This was not so, because, notwithstanding 
the Wage Fixing Principles, the tribunal was 
still bound to bring an independent mind to 
the determination of issues before it (see 
AMWSU and Others v. SECWA {op cit) per 
Wickham J). 

(3) Part of the case for the respondent unions, it 
observed, was that Robe was not a good employer. 

The Robe Position. 
This was that no award should be made, primarily. 
The Commission at first instance decided that an award 

should be made to provide a base upon which a new 
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relationship could be built (in No A 4(1) of 1987) (AMWSU 
and Others v. RRIA (1989) 69 WAIG 3000). 

Given that an award was to be made, it should be a 
completely restructured award. 

The appropriate starting point was the range of standards 
of the Commission regarding principal conditions of 
employment. 

Notwithstanding, Robe's counterclaim was in the follow- 
ing terms (see pages 426-427 (AB2)): — 

(1) It made no separate arrangements for rail employ- 
ees on the one hand and general employees on the 
other, and, therefore, made a unitary approach to 
the problem. 

(2) It calculated the value of the existing conditions 
to which it was opposed and proposed that they 
be expressed in a single amount or payment to be 
known as the Robe Rate. This was a key part of 
the whole proposal. 

(3) It proposed a broadbanding of classifications to 
produce only 11 classifications containing career 
development through vertical and horizontal mo- 
bility. 

(4) Service pay and allowances were restructured to 
maximise employees' income with a view to 
labour attraction. 

(5) It claimed to be disadvantaged amongst Pilbara 
iron ore mines as a seller of iron ore in the 
international market on the basis that it mined a 
lower grade of ore, and, therefore, its survival 
depended upon achieving and maintaining the 
highest possible levels of labour and plant 
efficiency. 

(6) There were other claims. 
The Commission at first instance found that the Compar- 

ative Wage Justice and the No Reduction Rule are 
complementary, because the Wage Fixing Principles ex- 
press that negative cost cutting exercises were to be avoided, 
and because the Commission was not enjoined to ignore the 
Comparative Principle when deciding cases, but rather it 
was to apply it with the greatest possible care (see page 429 
(AB2)). 

The Commission also held that it would be difficult to 
find an industry more conveniently arranged for applying the 
like cases rule than the Pilbara iron ore mining industry, 
comparative justice being the process of comparing like 
cases. 

Notwithstanding that there were separate awards for each 
of the Pilbara iron ore miners, as it observed, the 
Commission held that an examination of all of the awards 
showed a similar pattern and the differences were really in 
degree and detail rather than substance and Principles (see 
page 432 (AB2)). 

The Commission (at pages 432-433 (AB2)) referred to 
previous decisions of the Commission which had relied 
upon comparative justice, and, in particular, the origins of 
the Iron Ore Production and Processing (BHP Minerals Ltd) 
Award which applies throughout the State of Western 
Australia, with a few exceptions (see page 434 (AB2)). 

The Commission described the Comparative Justice 
Principle as the preferred Principle of first resort in this case 
(see page 435 (AB2)) (see AMWSU and Others v. Dampier 
Mining Co Ltd (1980) 60 WAIG 1008). 

The Commission observed (see page 439 (AB2)) that 
when it comes to conditions of employment at Robe, or any 
other Pilbara iron ore mining operation, there is a very 
complex history that cannot be overcome simply by 
referring to general standards of the Commission regarding 
employment conditions or by making allegations regarding 
conveners extracting conditions by force. 

The Commission: — 
(1) Found, having regard to the Economic Incapacity 

Principle in the Federal Commission, which it said 
was adopted and included in the State Wage Case 
Principles, that there was no evidence that there 

should be any special economic consideration for 
Robe. 

(2) Held that the process of determining the weight 
to be accorded the Comparative Justice Principle, 
it had found it necessary to examine Robe's 
industrial conduct in order to form an opinion 
about its objectives (see page 444 (AB2)). 

(3) Also held that the De Facto Principle was an 
important factor in the process of developing the 
State Wage Fixing Principles to their present 
stage, and it had particular relevance in consider- 
ing Robe's decision to retire from the agreement. 

(4) Observed that the Principle was always accepted 
as fundamental in the history of award develop- 
ment and one of the questions raised now was 
whether it had, in fact, been superseded by the 
1988 and 1989 Wage Fixing Principle develop- 
ments. It submitted that the De Facto Principle 
arose out of the 1983 State Wage Decision ((1983) 
63 WAIG 2207 at 2209). 

The rule stated by the Commission at first instance was 
a general rule requiring that claims by an employer to 
worsen conditions of employment ought to be refused, 
unless the proposed changes were shown to be necessary and 
were, on balance, to the advantage of the employees 
immediately concerned. The Commission submitted that the 
adopting of that Principle did no more than emphasise the 
requirements of s.26(l)(a) and (c) of the Act. 

The Commission also observed that Robe had emphasised 
its right to retire from the agreement pursuant to s.41(7) of 
the Act, in order to counter the unions' First Award Principle 
argument, relying upon the fact that during its period of 
operation the agreement was deemed to be an award by the 
Act, and, in every practical respect, the agreement remained 
an award. However, the Commission held that part of the 
equity and substantial merit in the case, although the onus 
to retain the conditions expressed in the agreement remained 
upon the unions, was the prevailing circumstances when 
Robe took up the retirement option. Those circumstances, 
the Commission held, included: — 

(1) The De Facto Principle as part of the ongoing 
development of the State Wage Fixing Principles. 

(2) The conduct of Robe in 1987 and the conduct of 
the unions in determining the weight to be 
accorded the to Comparative Justice Principle and 
the No Reduction Rule. 

(3) The traditional practice in relation to awards. 
The Commission at first instance adverted to the 

behaviour of Robe as follows (see page 451 (AB2)): — 
(1) It was judged by the Commission in Court Session 

to have unfairly dismissed more than 1000 of its 
employees. 

(2) In the electricians' case (ETU v. RRIA (1988) 68 
WAIG 1317 and RRIA v. ETU (1988) 68 WAIG 
2035) it took industrial action against its own 
employees to enforce demands made upon them. 

(3) It acted contrary to the Wage Fixing Principles in 
1987 when it offered second tier wage increases 
to its employees directly in exchange for an open 
ended commitment given without union involve- 
ment (see RRIA v. AMWSU and Others (1989) 69 
WAIG 990 at 992-993). 

(4) It unilaterally retired from the agreement while the 
1987 Principles were still operative. 

(5) The Restructuring and Efficiency Principle was a 
considerable step taken in the gradual move 
towards a more flexible labour market, and the 
Full Bench of the Australian Commission realised 
that the Principle could not be achieved in practice 
without the full co-operation of unions and 
employers. The Commission at first instance 
referred to the emphasis upon co-operation and 
consultation contained in the reasons for decision 
of the Full Bench of the Australian Commission 
(the 1987 National Wage Decision (Print G6800) 
page 12 cited at page 452 (AB2)). 
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(6) At the time it withdrew from the agreement, the 
De Facto Principle was still operative in Western 
Australia, and Robe was out of line with all other 
Pilbara iron ore miners in moving to deregulate 
one of its own operations within the industry, and 
this the Commission described as an industrially 
selfish decision. 

In short, the Commission at first instance held that 
regulation of industrial relations at Robe, according to a 
balance of power favouring Robe, was no more acceptable 
than regulation according to a power balance favouring 
conveners as it had held in 1986. 

In the Commission's opinion, the No Reduction Rule, 
Comparative Justice and recognition of iron ore mining 
industry standards was essential (see page 453 (AB2)) (our 
emphasis). 

The Commission held that even with the supersession of 
the 1987 Restructuring and Efficiency Principle by the 
Structural Efficiency Principle in 1988, co-operation and 
consultation remained the fundamental ingredient essential 
to the success of the new Principle, and it was part of a 
scheme that greater productivity and efficiency was the 
objective of award restructuring according to the new 
Principles. 

The Commission dealt with the question of consultation 
at page 458 (AB2) where it said that Robe's policy at job 
level was that there would be no consultative procedures 
because that process interfered with the right to manage. In 
addition, all that Robe would agree to was a grievance 
procedure permitting a representative to take up with 
management a complaint arising from a management 
decision already put into place. The Commission said (see 
page 458 (AB2)): — 

"Consultative procedures at the job level are part 
and parcel of wider co-operation and consultation 
which I have already described as the fundamental 
ingredient essential to the success of the new principle. 
It seems very clear to me that if the consultative 
measures mentioned last in the Commission's list of 
measures are not to materialise because of Robe's 
implacable opposition to that concept, the other 
measures cannot be prescribed either." 

(See also the 1988 State Wage Decision (op cit) referred 
to by the Commission at first instance at page 458 (AB2)). 

At page 460 (AB2) the Commission observed:- 
"The inducements to award restructuring are the 

mutual advantages that flow primarily from an indus- 
trial relations model based on co-operation and 
consultation. The accent is not upon reducing award 
conditions on the assumption that reduced labour costs 
equal greater efficiency therefore reduced award 
conditions equals restructuring." 

The Commission observed that there remained a Compar- 
ative Justice Principle, having regard to the iron ore industry 
in particular, and to restructure only one award amongst 
several awards that govern one industry could require that 
the Comparative Justice Principle be abandoned (see page 
460 (AB2)). This, the Commission said, would give rise to 
industrial instability in the Pilbara, a crucial point in the 
development of National and State Wage Policies (our 
emphasis). 

The Commission also held that Robe's desire to be freed 
altogether from the Pilbara industrial relations climate was 
unrealistic. 

The Commission did find, on Mr Tipper's testimony, that 
Robe's employment policy was based on a preferred labour 
turnover rate of 25% per annum, and that Robe actively 
worked towards achieving that rate, and the working of 
regular overtime was to Robe's advantage, because it added 
to efficiency in the operation. 

The Commission did find (see page 465 (AB2)) that 
employees intending to stay with Robe for a short time 
would value conditions of employment, long service leave 
entitlements, for example, very differently from long serving 
employees. 

On the question of physiological disabilities induced by 
heat stress at work, the Commission introduced material 
concerning it (see page 467 (AB2)), and observed that the 
unions had not assisted it in regard to the question of dangers 
of excessive heat (see page 468 (AB2)). 

Further, at page 469 (AB2), the Commission did not 
accept that on the evidence Robe could claim that it was any 
more than a below average financial performer in the 
industry, having regard to an absence of material to enable 
a detailed financial performance comparison of other 
producers to be done. 

At page 475 (AB2) the Commission dealt with the claim 
for long service leave which has been referred to in 
submissions outlined above, and the question of public 
holidays falling in the long service leave period (see page 
480 (AB2)). 

The Commission held that standard conditions of the 
Commission had been given considerable emphasis by Robe 
in this case, and that it was fundamental that "standards" 
would be prescribed in a first award applying to an employer 
starting up in the Pilbara today. The Commission rejected 
that argument, having regard to the history of long service 
leave conditions applying at Robe, or any other condition, 
and because of Nevile J's approach to the question generally 
(see WA Trade Unions' Industrial Council v. WA Employ- 
ers' Federation (Inc) (1961) 41 WAIG 355 at 356). 

The Commission held that the iron ore mining industry 
was never a part of a general industry standard regarding 
long service leave entitlements and what had been devel- 
oped at Robe had to be judged in its peculiar context (see 
page 483 (AB2)) (our emphasis). 

In the end, the Commission observed that national wages 
bill considerations were considered by the Federal Commis- 
sion, and that having no reason for believing that Robe was 
not a reputable employer, it failed to understand why the 
agreement it reached with unions regarding long service 
leave conditions should be any less persuasive in fixing 
conditions for Robe's employees than something less 
favourable (see page 484 (AB2)). 

No challenge was made to findings of the Commission 
under the heading "Spread of Ordinary Hours for Day 
Employees", under which the Commission adverted to the 
heat of the day and that there had been a request for early 
starts to avoid the heat. The course of its findings there was 
that the Commission accepted that some employees, perhaps 
a larger number of them, were requesting that they be 
allowed to take advantage of early starts to avoid the heat 
of the day. It went on to find that the merit of that claim 
concerned the least possible exposure of employees to heat 
conditions (see page 486 (AB2)). 

Second Smoko Rest Period. 
The Commission at first instance considered a number of 

matters and held as follows: — 
(1) The clear implication that the claim for a second 

smoko rest period was based on merit. 
(2) The views of Nevile J in Re Metal Trades 

Construction (Alumina Refinery) Award 1962 
(Coastal District Committee, Amalgamated Engi- 
neering Union, Association of Workers and 
Others v. Forwood Johns Pty Ltd and Others (op 
cit)) and also Hardeman —Monier—Hutcherson 
(A Joint Venture) and Others v. ETU and Others 
(op cit). It said that both cases turned on the fact 
that if overtime were not worked consistently 
there would be no room for a break. The Court of 
Arbitration thought that 8.5 hours was sufficient. 

(3) It also held that the evidence before it in this case 
was not before it in No CR 411 of 1988, and, had 
it been, it probably would have decided the case 
differently. 

(4) It then referred to the decision in the Electricians' 
Case (op cit) and also added that Robe's case had 
been seriously weakened because of what it had 
said about heat stress. 

(5) It paid particular regard to Robe's concern for heat 
in support of its argument for a new spread of 
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hours provision, and accepted that it would be 
preferable, therefore, having regard to that matter, 
that the second smoko break was to continue to 
be taken as first intended. 

Payment for Work on Christmas Day and New Year's Day. 
The Commission at first instance referred to the Holidays 

clause in the agreement. The Commission, therefore, having 
regard to the No Reduction Principle which it said remained 
relevant and consistent with current Wage Fixing Principles, 
preserved the conditions prescribed for those holidays. In the 
circumstances, the Commission's reliance on existing 
conditions, authorised by the First Award Principle, itself 
something of a No Reduction Principle, was a valid 
consideration. 

The Conduct of Conveners. 
The Commission at first instance held that the ordinary 

standards of the Commission are undoubtedly relevant, but 
it was the weight to be attached to the relevance that 
mattered. 

The Commission found that the contest in this respect was 
really between the standard conditions of the Commission 
and standard conditions in the iron ore mining industry, and 
in the absence of cogent reasons, such as seriously adverse 
financial and trading circumstances for instance, it seemed 
axiomatic that the latter standard must be accorded far 
greater weight. 

The Commission therefore held that the mechanisms or 
policies used in the iron ore mining industry to obtain new 
and improved conditions of employment was also a relevant 
consideration in determining the weight to be accorded to 
the standards of the industry, and staying with the 
assumption about the force applied by unions and conveners 
at Robe. 

The Commission went back to the standards set at Yampi 
Sound. 

Union Membership, Job Level Representation and the Robe 
Rate. 

The Commission at first instance found that (see page 498 
(AB2)): — 

(1) Robe's industrial relations philosophy excluded 
the co-operative industrial relationship considered 
by the Australian and Western Australian Com- 
missions to be so essential to the success of 
National and State Wage Policies. 

(2) It believed Robe's emphasis was upon a trade off 
mentality and that this was most readily shown by 
the Robe Rate proposition and a primary reliance 
upon perceptions of little support amongst em- 
ployees for the unions' objectives. It referred to 
RRIA v. AMWSU and Others (1987) 67 WAIG 
723 per Brinsden and Olney JJ, where Olney J 
made it very clear that individuals bound by an 
award have no control over the conditions 
applicable to their employment, except to the 
extent that they may have some influence through 
their membership of unions parties to the award 
(see page 499 (AB2)). 

The Commission at first instance found that: — 
(1) The Robe Rate was an integral part of Robe's 

package of proposals and that it went without 
saying that it would have been explained in the 
circumstances Mr Tipper described (see page 509 
(AB2)). 

(2) It considered Robe's conduct regarding its offers 
to employees concerning the second tier wage 
increases and also regarding the manner in which 
it tried to alter the second smoko arrangement at 
Cape Lambert (see page 509 (AB2)) critically. 

(3) It observed that Robe's habit was to achieve a 
beach head amongst certain of its employees 
regarding variations to conditions of employment 
and then to extend the result to suit its own 
purposes, by force if necessary (see page 509 
(AB2)). 

(4) It found as follows (see page 509 (AB2)): — 
"Industry efficiency through award restructur- 

ing is a fundamental consideration in this case and 
at this stage without any form of recognised job 
representation the unions have the sole responsi- 
bility for conducting industrial relations on the 
employees' side and Robe is required to deal 
directly with them in such matters encompassed 
by the Robe Rate." 

(5) It observed that its views on the long service leave 
conditions and the paid lunch break for day 
workers had already been dealt with at considera- 
ble length in terms of merit and it was obvious that 
it would not allow those entitlements to be 
exchanged for money amounts (see page 509 
(AB2)). 

(6) It also found that the Robe Rate is not intended 
to remain a permanent element in the incomes of 
Robe's employees. Rather it was intended "to 
wither on the vine" and it noted that it did not 
agree with the reasons behind that intention. It 
went on to say (see page 510 (AB2)): — 

"I am not impressed with the Robe Rate 
proposal, primarily because while it purports to be 
an efficiency measure, it involves matters which 
if discontinued will, in my opinion, exacerbate an 
already unwise and unhealthy industrial relation- 
ship and it could help to lead the unions away from 
the efficiency objective in the whole of the iron 
ore mining industry." 

(7) In that context, it observed that its reasons on long 
service leave conditions and the paid meal break 
for day employees had helped it to form conclu- 
sions on the activities of conveners, and they 
would also enable it to explain in further detail its 
reasons for believing that cancelling those condi- 
tions would lead the unions away from the 
efficiency objective (see page 510 (AB2)). 

(8) It found that there was a potential danger for 
unions and employees if they were enticed to give 
up some long service leave benefits in exchange 
for money according to the book value of those 
entitlements, and without regard for the Principles 
upon which they were based (see pages 510-511 
(AB2)). This was because long service leave and 
annual leave entitlements involve similar Princi- 
ples, based upon, as we read its reasons, an 
entitlement intended primarily to provide opportu- 
nities for employees' leisure and recuperation. 

(9) It doubted that the employees could be expected 
to make intelligent estimates of the value of the 
Robe Rate without it being explained by the 
unions concerned (see page 512 (AB2)). 

(10) Moreover, it observed that the unions were not 
obliged to explain them if they were not brought 
forward by Robe in genuine negotiations in which 
the prevailing Wage Fixing Principles were 
observed. It found (see page 512 (AB2)) that such 
negotiations never took place, and that the blame 
for that lay upon Robe for its attitude towards the 
unions and industrial relations in general. 

(11) The Commission observed (see page 513 (AB2)) 
that restructuring required a halt to obtaining 
improved employment conditions, except where 
new or improved conditions aided the restructur- 
ing process and the unions' existence or their 
strength may be threatened while they appear not 
to be able to achieve gains on behalf of their 
members. It went on to say (see page 513 
(AB2)): — 

"That is why restructuring to the appropriate 
degree must be allowed the necessary time to take 
place. Robe's crash through industrial methods 
may be the stuff yesterday's industrial heroes were 
made of, but it has no place now when the 
principles it professes to embrace are firmly based 
on co-operation between management, employees 



■2 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

and their unions. But even where co-operation is 
achieved, there will always be some matters upon 
which parties will not be able to agree and 
arbitration will be required. However, if arbitra- 
tion is forced to be the first resort, as I believe this 
case has been —chiefly by Robe with the object 
of obtaining revolutionary results, and those 
results are achieved, then I think the unions are 
entitled to believe that they have been well and 
truly led up the garden path. In my opinion that 
belief will be fortified if the Robe Rate proposal 
is allowed for the proposal is an integral part of 
Robe's revolutionary objective." 

(12) It found (see pages 513-514 (AB2)) that each of 
the matters had merit and were not rorts or 
excessively liberal employment conditions and 
ought to remain prescribed by award. 

(13) It then went on to observe (see page 514 
(AB2)): — 

"Taken together these matters account for a 
large part of the proposed amount. The concept 
may be kept intact with a lower amount than first 
proposed, but I think the real character of the 
proposition has gone with the decision to remove 
from it all of those matters I have dealt with up 
till now and the claim for the Robe Rate will be 
refused." 

Other matters which the Commission at first instance 
dealt with were as follows: — 

(1) "One Aspect of the Contract of Employment 
Provisions and Robe's Classifications and Wage 
Proposal" (see page 514 (AB2)). 

This was not challenged upon appeal, but the 
Commission again observed (see pages 521-522 
(AB2)): - 

"As I have repeatedly said restructuring is 
unquestionably a goal to be achieved through 
co-operation. Where awards are in place in the 
other iron ore mining operations that is what the 
Wage Fixing Principles require of employers and 
unions and it is also what both sides concerned 
with each award can expect. Indeed, before the 
unions could be deliberately non-co-operative in 
this respect they must realise that wage increases 
would be denied to their members no matter how 
justified they may be based on other considera- 
tions. For to allow wage increases in those 
circumstances would be to approve of unions 
repudiating the Wage Fixing Principle and that is 
not a possibility at all. That shows the degree of 
seriousness with which the unions must approach 
the subject of restructuring." 

(2) It held (see pages 522-523 (AB2)) that there had 
not been proper input by employees and that the 
proposed classification structure was developed 
before the advent of the Restructuring and 
Efficiency Principles. It held, with particular 
reference to the Robe Rate proposal as part of the 
whole package, that some existing conditions 
encompassed by the rate were not over liberal and 
were not "rorts" and that the employees were not 
fully informed (see page 523 (AB2)). 

(3) It also held, on the evidence before it, that it was 
most likely the case that Robe's real objection to 
retaining the contentious contract of employment 
provisions was that it would be forced into 
co-operative relationships requiring recognition of 
shop stewards' rights beyond the very limited kind 
it was prepared to concede, that being because 
employee involvement in restructuring implied on 
site representational structures at a stage far 
beyond that envisaged by Robe as appropriate for 
shop stewards. 

(4) In fact, it held that (see page 522 (AB2)): — 
"An arbitrated decision in favour of Robe's 

classifications and wages proposal will give Robe 

all that it can hope to gain that is consistent with 
the objectives of restructuring, but without the 
kind of input from employees and their unions that 
is ordinarily intended." 

(5) It adverted to s.26 of the Act and the interest of 
the parties immediately concerned, including the 
interests of employees, their unions and the 
community, as well as Robe (see page 523 (AB2)). 

(6) It then went on to find (see page 523 (AB2)) that 
Robe's idea of union involvement in industrial 
matters amounts to nothing more than advising 
unions of what Robe proposes while expecting 
that if they do not accept Robe's proposal they 
will take their complaints to arbitration. This, it 
said, was not the same as negotiation with the 
object of achieving a mutually advantageous 
result. 

(7) It accepted that Robe would require tradespersons 
to perform menial labouring tasks if the restriction 
against tradespersons performing such tasks was 
lifted. It did not accept the evidence of Mr Tipper 
for Robe that this would not occur (see page 524 
(AB2)). 

(8) It held (see page 525 (AB2)) that discontinuation 
of the restrictive contract of employment provi- 
sions, and the classification structure and wage 
rates proposed by Robe, if granted, would not only 
deny employees and their unions a role in 
co-operative restructuring, but would also prevent 
the development of appropriate forms of site 
representation in future. It therefore decided not 
to allow those parts of Robe's counterclaims. 

In addition, the award was said to have a term 
of only three months in any event (see page 526 
(AB2)) and issued for such term (our emphasis). 

(9) It observed (see page 549 (AB2)) that it would not 
prescribe in the award such conditions of employ- 
ment, or at least all of them, as the unions 
required. It said that it had had full regard for the 
Wage Fixing Principles and the Commission's 
obligations, and also SECWA V AMWSU and 
Others 59 WAIG 495 (sic), as well as the objects 
of the Act, including goodwill and amicable 
settlement of disputes. 

(10) It decided to make an award because it was 
intended to be the basis of a new relationship, 
envisaged by State Wage Policy (see page 550 
(AB2)). 

Decision —Counter Claims. 
The Commission at first instance made the following 

findings under the heading "Counter-claims" at page 556 
(AB2): — 

(1) Robe was the party seeking revolutionary change, 
though it was no longer part of the iron ore mining 
industry. 

(2) In addition, its decision to refuse the unions' 
claims regarding new conditions of employment 
reflected some of Mr Dixon's reasoning for Robe 
when he argued that there should be no award to 
regulate the employment relationship between 
Robe and its employees, in the sense that there 
was no need for overly prescriptive awards or 
industrial agreements. 

(3) What it found at page 557 (AB2) was signifi- 
cant:— 

"Where I differ with Mr Dixon is that I believe 
an award is essential for the purpose of enabling 
a proper relationship to develop at Robe River 
between all concerned, and I might add that is 
entirely consistent with the objects of the Act, 
s.6." 

(4) It referred (see page 560 (AB2)) to the philosophy 
upon which the Wage Fixing Principles were 
based, observing that the examples included in the 
list at page 10 of the 1989 National Wage 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 43 

Decision (Print H9100) was not exhaustive. If 
Robe believed these provisions were not used 
correctly it should raise them in appropriate 
consultative procedures where it should expect to 
have its point of view properly considered and 
then resort should be made to arbitration when the 
consultative procedures fail. 

(5) It held that in considering the case for the counter 
claims, it had to be emphasised that Robe sought 
a completely restructured award, and it is possible 
that parts only of the counter claim would be 
granted, but that the award sought was in fact a 
carefully constructed package and must be recog- 
nised as such. Thus, if allowed substantially or in 
its entirety, it would be a super achievement by 
award restructuring processes, but also it would be 
achieved in the complete absence of any co- 
operative and consultative procedures between 
Robe, its employees and their unions (see page 
560 (AB2)). 

(6) It then went on to observe (see page 560 
(AB2)): — 

"The Commission would award to Robe all 
that it hopes to achieve notwithstanding that the 
philosophy upon which restructuring is erected is 
given no place in the process." 

(7) Indeed, it observed at page 560 (AB2), "they are 
central in my decision in this case". 

(8) It observed under the heading "Hours" that the 
4% wage increase had been ordered to be paid in 
consideration of offsets (see page 563 (AB2)). On 
the subject of the decision in AMWSU and Others 
v. RRIA (1988) 68 WAIG 2877, it expressed the 
view that the kind of matters raised by Robe then 
as offsets were of the kind associated with the 
concept, whereas the proposals raised by the 
unions were not. However, it observed that that 
decision was appropriate on the basis of material 
before it. 

The Commission at first instance made other observations 
and reached various conclusions, under the heading "Con- 
clusions, Decision and Minutes" and these were: — 

(1) Having regard to the requirements of s.26 of the 
Act, and the objects in s.6, the development of 
National Wage Policy and the current State Wage 
Policy developed in the light of National Wage 
Policy pursuant to s.51, the relevance of the 
Comparative Justice Principle and the no reduc- 
tion rule in the modern context, Robe's right to 
retire from the agreement pursuant to s.41(7) was 
selfish and unfair in all of the circumstances (see 
page 564 (AB2)). 

(2) Bearing in mind that extra award conditions 
applied at Robe which should not be disturbed and 
that co-operative and consultative industrial rela- 
tions procedures are part of the National and State 
Wage Policy, there should be an award to regulate 
the wage rates and terms and conditions of 
employees at Robe and the award should preserve, 
as far as it is appropriate to do so, the formally 
prescribed relationship between Robe and its 
employees at the time of Robe's retirement from 
the agreement (see pages 564-565 (AB2)). 

(3) An award should issue to regulate the wage rates 
and terms and conditions of employment of 
persons employed by Robe in all of the classifica- 
tions specified in the s.32 orders made by the 
Commission in matter No A 4 of 1987 (the orders) 
in the areas and operations controlled by Robe in 
the Pilbara region of Western Australia. 

Commission's Summary. 
(4) It will be seen (pages 565-566 (AB2)) that the 

Commission at first instance wished to reflect the 
following matters in its decision and it purported 
to summarise them at that page: — 
"1. shall have a term of three months from the 

date of its operation; 

2. shall specify wage rates and other monetary 
entitlements and allowances at the levels 
received by Robe's employees at the date of 
operation of the award; 

3. shall contain a contract of employment 
clause in the terms prescribed in the Contract 
of Employment clause in the orders except 
that the award clause shall not contain clause 
6(12)(a) of the orders; 

4. shall contain an Hours clause as prescribed 
in the orders except that in clause 
1 l(2)(a)(iii) and 11 (2)(c) the prescribed start- 
ing time shall be 6.00 am; 

5. shall also in respect of the Hours clause, 
reflect such changes as are necessary to 
comply with the order in CR 1552(1) of 1988 
(69 WAIG 1706) except that nothing in that 
order shall interfere with an employee's right 
to observe a 20 minute lunch period and 
second smoko break; 

6. shall not contain clause 5 —Union Member- 
ship as prescribed in the orders; 

7. shall not contain clauses 11A and 11B as 
prescribed in the orders; 

8. shall contain a clause entitled Consultative 
Restructuring Requirements in the following 
terms: 

For the purpose of achieving the highest 
degree of restructuring and efficiency and to 
allow employees an input in the restructuring 
process through their representatives there 
shall be — 
(1) An exchange of information necessary 

for the prescribed purpose through con- 
sultation; and 

(2) Facilities for ongoing education of em- 
ployee representatives provided by the 
employer and as arranged by agreement 
between the parties on an as required 
basis; 

9. shall contain clause 28(1) and (2) but not (3) 
as prescribed in the orders; 

10. shall not contain clause 36 as prescribed in 
the orders; 

11. shall contain clause 37 as prescribed in the 
orders except that all reference to conveners 
and the Combined Unions Committee shall 
be deleted and the words "subclause (b)" 
shall not be included in subclause (3)(d); and 

12. shall not contain in any provision any 
reference to conveners and the Combined 
Unions Committee." 

(5) These reasons for decision were dated 7 Novem- 
ber 1990 and the Commission asked for terms and 
conditions of the s.32 orders, including the 
variations, to be jointly drawn up by the parties for 
formal approval. 

Supplementary Reasons for Decision. 
On 22 January 1991 the Commission at first instance 

issued supplementary reasons for decision (see pages 
567-568 (AB2)), following the speaking to the minutes. 

It was observed that provisions had been "unnecessarily" 
included in the award (as issued by the Commission) would 
do no harm to Robe's interests, and that Robe was in no 
different position from an employer whose establishment 
was covered by an industry award containing provisions 
which have no practical relevance to the establishment. 
However, an important primary objective in making an 
award had been to preserve the status quo, and, implicitly, 
it said that this was not achievable exhaustively. It had 
therefore decided to insert the provisions in question into the 
award. 
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Reasons for Decision —S.35. 
In August 1990 (see pages 00033-00137 (ABS)), the 

Commission at first instance issued a statement where it 
said: — 

"At the outset I make it plain that what I say now 
is not part of my final reasons for decision in No. A 4 
of 1987, although reference will be made to sections 
of that part of the reasons for decision that I now make 
available to the parties. The hearing in A 4 of 1987 is 
to be reconvened to enable the parties to make 
submissions on the subjects of site organisation 
representatives and information sharing and the pur- 
pose of this statement is to assist the parties as much 
as I am able to do so by clarifying a number of issues 
relating to the matters to be addressed. 

So much of my reasons for decision that I make 
available are without introductory remarks and in the 
final analysis they will remain unchanged in substance 
although some alterations in the detail and order of 
presentation may be made. I also note that pursuant to 
s.35(l) I am able to issue reasons for decision in 
advance of my award and in the present circumstances 
I believe that is the desirable course to follow. 

In my reasons I have noted that Robe's objective is 
to obtain an award with conditions no less favourable 
to it than if those conditions were determined by itself 
in a formally unregulated context." 

Something was made of the "Reasons for Decision" in 
this matter. 

In August 1990, a document issued from the Commission 
at first instance which was described as a "Statement" at 
the top of its first page (see pages 00033-00137 (ABS)). The 
document has many similarities to the formally named 
reasons for decision which later issued, but is far from 
identical with it. The document which succeeded it was a 
document dated 7 November 1990 (see page 424 (AB2) et 
seq) headed "Reasons for Decision". 

The Commission had, in fact, adjourned the proceedings 
on 20 June 1989 with a view to making a decision. 

However, the appeal is clearly, on its merits, against the 
"Reasons for Decision", notwithstanding the confused 
designation of the "Statement". The statement limits the 
matters in relation to which the Commission requires further 
submissions. It was not sought to be addressed on 17 
September 1990 by Counsel (see pages 00004-00022 (ABS), 
the transcript of proceedings on that day). Further, the 
supplementary reasons for decision and the speaking to the 
minutes were clearly based upon the reasons for decision of 
7 November 1990. 

There was, on that day, an application to the Commission 
to refrain from hearing the matter alleging something 
amounting to bias. 

The submissions by Mr Dixon related to matters which 
were the subject of the A 4(1) appeal to the Industrial Appeal 
Court. 

We are satisfied that the first document ("the State- 
ment") was not, in fact, regarded as the reasons for decision 
by the parties, and, in fact, was not regarded as so by the 
Commission, or that, at least having regard to the 
Commission's remarks, which we have quoted, was so 
ambiguously designated that it cannot be regarded as 
purporting to satisfy s.35 of the Act, nor did it. The decision 
of 7 November 1990 clearly did satisfy the section, and after 
it issued there was a speaking to the minutes relying upon 
those reasons for decision and the orders which issued 
following it. The award itself was the subject of drafting by 
the parties following the issuing of reasons for decision. All 
of the argument before us was on the basis of the document 
actually described as a decision, that is the document of 7 
November 1990. Even on Mr Dixon's submissions before 
us on appeal, it seemed that he regarded the document 
described as a "Statement" as at least ambiguous. 

The Wage Fixing Principles.' 
We have dealt with the question of the weight to be 

attached to the Wage Fixing Principles. 

We refer now to what was said in the Principles, either 
as enunciated by the State or Federal Commissions. Firstly, 
in the 1987 National Wage Decision (op cit) the Full Bench 
of the Australian Commission made widespread changes to 
the then existing system of wage fixation by introducing a 
two tier system, the first tier of which referred to the amount 
which should be distributed as a general increase to all wage 
and salary earners and was assessed at $10.00 per week to 
operate from the first pay period commencing on or after 10 
March 1987. The second tier referred to the amount 
available for adjustments in wages and salaries in accor- 
dance with a series of Wage Fixing Principles. 

The matters emphasised by the Australian Commission 
were then adopted in the 1987 State Wage Decision (op cit) 
at page 436 which were as follows: — 

"The Australian Commission emphasised a number 
of matters which are fundamental to the operation of 
the second tier. They are: — 

(i) The need for genuine flexibility in the 
operation of the tier within the limits deter- 
mined. 

(ii) The results must depend on the facts in 
particular cases and on the particular circum- 
stances of the industries or enterprises being 
considered. 

(iii) It is not envisaged that second tier increases 
will be uniformly disturbed or that the dates 
of operation will be the same. 

(iv) It is not intended that any decisions will 
operate retrospectively. 

(v) The Commission will arbitrate on any or all 
of the issues that may arise in the application 
of second tier Principles but must satisfy 
itself that conciliation is not likely to lead to 
a resolution to the claims before being 
prepared to arbitrate. 

(vi) No improvements in pay or conditions under 
the second tier Principle will result in an 
increase in costs exceeding four percent of 
wages and salaries. Subject to agreement 
between the parties concerned and the proc- 
essing of such agreement in accordance with 
the appropriate Principle, increases not ex- 
ceeding the four per cent ceiling may be 
approved from a date to be fixed by the 
Commission. 

(vii) Failing agreement between the parties con- 
cerned, the Commission will arbitrate in 
accordance with the relevant Principle or 
Principles, and, in such cases, the Commis- 
sion will award no more than two per cent to 
operate from a date no earlier than 1 
September 1987 and no more than a further 
two per cent to operate from a date no earlier 
than 1 July 1988. 

(viii) The effects of the second tier will be 
staggered well into 1988 and beyond and it 
is reasonable to suppose that the flexibility 
underlying the application of the second tier 
will be accompanied by greater productivity 
than might otherwise occur. 

A significant change to the Wage Principles includ- 
ing a new Principle entitled Restructuring and Effi- 
ciency. This Principle will allow for increases in rates 
of pay or improvements in conditions of employment 
if they can be justified as a result of measures 
implemented to improve efficiency in both the public 
and private sectors. These measures may be: — 

(i) Changes to work practices and changes to 
management practices which are accepted as 
an integral part of an exercise conducted in 
accordance with the Principle. 

(ii) Other initiatives, including action to reduce 
demarcation barriers, advance multi-skilling, 
training and re-training, and broadbanding. 
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(iii) Changes to working patterns. 
This Principle shall be subject to the 

second tier ceiling. 
The Work Value Principle will remain but there will 

be no double counting as the consequence of changes 
effected under the new Restructuring and Efficiency 
Principle." 

It is noteworthy that in (vi) and (vii) (supra) there was 
reference to an agreement in relation to 4% increases. The 
prescription was that any claim was to be made only in 
accordance with the Principles (see page 438). 

The Principles were then set out at page 438 et seq. They 
included a Restructuring and Efficiency Principle which 
reads as follows (see page 441): — 

"(a) Increases in rates of pay or improvements in 
conditions of employment may be justified as a 
result of measures implemented to improve 
efficiency in both the public and private sectors. 

(i) Changes to work practices and changes to 
management practices must be accepted as 
an integral part of an exercise conducted in 
accordance with this Principle. 

(ii) Other initiatives may include action to 
reduce demarcation barriers, advance multi- 
skilling, training and re-training and broad- 
banding. 

(iii) Changes to working patterns may be neces- 
sary. 

(b) This Principle shall be subject to the second tier 
ceiling. 

(c) Any changes in the nature of the work, skill and 
responsibility required or the conditions under 
which the work is performed taken into account 
in assessing an increase under this Principle shall 
not be taken into account in any claim under the 
Work Value Changes Principle." 

The Wage Adjustments Principle is set out at pages 
440-441 and reads as follows: — 

"First Tier. 
(a) There will be a national wage increase of 

$10.00 per week in award wages and salaries 
to operate from the first pay period to 
commence on or after the 10th day of March 
1987. Junior rates expressed in flat money 
amounts in awards will be increased propor- 
tionately. 

(b) The Australian Conciliation and Arbitration 
Commission will reconvene a conference of 
the parties to the National Wage Case 
proceedings in October 1987 to consider 
whether a future increase in the first tier 
should be awarded during the period of 
operation of the package. Such an increase, 
if any, will not exceed the equivalent of a 1.5 
per cent increase in wages and salaries. This 
Commission will reconvene, if necessary, to 
consider the result of that meeting. 

Second Tier. 
(a) No improvements in pay or conditions under 

the Second Tier Principle will result in an 
increase in costs exceeding four per cent of 
wages and salaries. 

(b) Subject to agreement between the parties 
concerned, and processing of such agreement 
in accordance with the appropriate Principle, 
increases not exceeding the four per cent 
ceiling may be approved from a date to be 
fixed by the Commission. 

(c) Failing agreement between the parties con- 
cerned, the Commission will arbitrate in 
accordance with the relevant Principle or 
Principles, and, in such cases, the Commis- 
sion will award no more than two per cent to 
operate from a date no earlier than 1 
September 1987 and no more than a further 

two per cent to operate from a date no earlier 
than 1 July 1988. 

(d) The Commission will not award retrospectiv- 
ity in relation to any second tier increases." 

The Commitment Principle is set out at page 441 and 
reads as follows: — 

"Any claims for improvements in pay and condi- 
tions must be processed in accordance with these 
Principles. No adjustments will be approved by the 
Commission unless a union concerned in an award 
gives an undertaking that for the period of operation of 
the package it will not pursue any extra claims, award 
or overaward, except in compliance with the Princi- 
ples." 

There is also a Work Value Changes Principle set out at 
page 441 which reads as follows: — 

"(a) Changes in work value may arise from changes in 
the nature of the work, skill and responsibility 
required or the conditions under which work is 
performed. Changes in work by themselves may 
not lead to a change in wage rates. The strict test 
for an alteration in wage rates is that the change 
in the nature of work should constitute such a 
significant net addition to work requirements as 
to warrant the creation of a new classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and 
the altered rates may be applied only to employees 
whose work has changed in accordance with this 
Principle. 

However rather than to create a new classifica- 
tion it may be more appropriate in the circum- 
stances of a particular case to fix a new rate for 
an existing classification or to provide for an 
allowance which is payable in addition to the 
existing rate for the classification. In such cases 
the same strict test must be applied ..." 

The First Awards and Extensions to Existing Awards 
Principle is set out at page 443 and reads as follows: — 

"(a) In the making of a first award, the long established 
Principles shall apply i.e. prima facie the main 
consideration is the existing rates and conditions. 

(b) In the extension of an existing award to new work 
or to award-free work the rates applicable to such 
work will be assessed by reference to the value of 
work already covered by the award. 

(c) The application of this Principle is subject to the 
second tier ceiling." 

The Economic Incapacity Principle is set out at page 443 
and reads as follows: — 

"Any respondent or group of respondents to an 
award may apply to reduce and/or postpone the 
application of any increase in labour costs determined 
under the Principles on the ground of very serious or 
extreme economic adversity. The merit of such 
application shall be determined in the light of the 
particular circumstances of each case and any material 
relating thereto shall be rigorously tested." 

The 1987 National Wage Decision (op cit) at page 80 
introduced, also at pages 99-100, structural efficiency is 
provided for as follows: — 

"We recognise that there will be some overlap 
between these two principles but whichever is used in 
particular cases, there should be no double-counting 
and the second tier ceiling should not be exceeded. 

On the question of remuneration, three general 
conditions will apply; 

First, there should be no exception that all employ- 
ees' remuneration would be adjusted when the work of 
some only has been affected. 

Secondly, it would be inappropriate and contrary to 
the spirit as well as the objectives of the principle, if 
increases in remuneration were paid before a restructur- 
ing exercise is implemented. 
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Thirdly, it should be clear that the principle is not 
intended to operate on the assumption that there must 
be a return to the employees of benefits commensurate 
with the value of the changes to the employer. 

We stress in relation to the operation of the 
restructuring and efficiency principle, that the changes 
must be genuine, be designed to improve efficiency and 
enhance productivity and generally be consistent with 
the needs and requirements of the industry or enterprise 
concerned. 

The new principle will be in these terms: — 
(a) Increases in rates of pay or improvements in 

conditions of employment may be justified 
as a result of measures implemented to 
improve efficiency in both the public and 
private sectors. 

(i) Changes to work practices and changes 
to management practices must be ac- 
cepted as an integral part of an exercise 
conducted in accordance with this prin- 
ciple. 

(ii) Other initiatives may include action to 
reduce demarcation barriers, advance 
multi-skilling, training and re-training, 
and broad-banding. 

(iii) Changes to work patterns may be 
necessary. 

(b) This principle shall be subject to the second 
tier ceiling. 

(c) Any changes in the nature of the work, skill 
and responsibility required or the conditions 
under which the work is performed taken into 
account in assessing an increase under this 
principle shall not be taken into account in 
any claim under the work value changes 
principle." 

We now turn to the 1988 State Wage Decision (op cit). 
This followed on from the National Wage Decision (see the 
1988 State Wage Decision {op cit) at page 2413), and 
provided that the Structural Efficiency Principle is the key 
element in the new system of wage fixation. 

The Central Principle is set out at page 2415 and reads 
as follows: — 

"The Objects of the Structural Efficiency Principle. 
Finally, we believe it important to repeat the thrust 

of the Structural Efficiency Principle. It is not intended 
that the Principle will be applied in a negative 
cost-cutting manner or to formalise illusory, short term 
benefits. 

Its purpose is to facilitate the type of fundamen- 
tal review essential to ensure that existing award 
structures are relevant to modern competitive 
requirements of industry and are in the best 
interests of both management and workers. Na- 
tional Wage Case decision, August 1988. Print H 
400 at page 6.) 

We believe that if employers make claims to reduce 
the conditions of employment during the life of the 
Principles, the claim should be considered with the 
objects of the Principles in mind. As the recitals to the 
Principles affirm, a framework has been provided under 
which all concerned —employers, employees and their 
unions, Governments and tribunals —can co-operate to 
ensure that labour costs are monitored; that measures 
to meet the competitive requirements of industry and 
to provide workers with access to more varied, 
fulfilling and better paid positions are positively 
examined; and that lower paid employees are protected. 
The identification of positive initiatives underlying 
structural efficiency and the Commission's duty under 
section 26 of the Act now make the need to specify the 
"de facto" Principle unnecessary. 

When exercising power during the life of these 
Principles in respect of any claim or agreement 
concerning variations to wages, salaries or conditions 
of employment, the Commission shall not act or make 

decisions in disregard of these Principles and their 
objectives." 

The State Wage Principle is set out at page 2415 and reads 
as follows: — 

"These Principles have been developed with the aim 
of providing, for the period of operation, a clear 
framework under which all concerned — employers, 
workers and their unions, governments and tribunals — 
can co-operate to ensure that labour costs are moni- 
tored; that measures to meet the competitive require- 
ments of industry and to provide workers with access 
to more varied, fulfilling and better paid positions are 
positively examined; and that lower paid workers are 
protected." 

The Wage Adjustments Principle is set out at page 2416. 
It emphasises co-operation. 

The Structural Efficiency Principle is set out at page 2416 
and read as follows: — 

"Increases in wages and salaries or improvements 
in conditions shall be justified if the union(s) party to 
an award formally agree(s) to co-operate positively in 
a fundamental review of that award with a view to 
implementing measures to improve the efficiency of 
industry and provide workers with access to more 
varied, fulfilling and better paid positions. The meas- 
ures to be considered should include but not be limited 
to: 

• establishing skill-related career paths which 
provide an incentive for workers to continue to 
participate in skill formation; 

• eliminating impediments to multi-skilling and 
broadening the range of tasks which a worker 
may be required to perform; 

® creating appropriate relativities between different 
categories of workers within the award and at 
enterprise level; 

® ensuring that working patterns and arrangements 
enhance flexibility and the efficiency of the 
industry; 

• including properly fixed minimum rates for 
classifications in awards, related appropriately to 
one another, with any amounts in excess of these 
properly fixed minimum rates being expressed as 
supplementary payments; 

• updating and/or rationalising the list of respon- 
dents to awards; 

• addressing any cases where award provisions 
discriminate against sections of the workforce." 

The Second Tier Wage Adjustments Principle is set out 
at page 2416 and reads as follows: — 

"(a) In addition to the wage adjustments allowable 
under the Wage Adjustment Principle improve- 
ments to pay and/or conditions may be allowed 
which result in costs not exceeding four per cent 
of wages and salaries subject to the following 
conditions. 

(b) The benefits of this Principle are only available in 
those cases where no increase in pay and/or 
conditions of employment have been processed 
under the Second Tier of the Wage Adjustment 
Principle pronounced in Application No. 1195 of 
1986 (General Order, March 1987). 

(c) Increases under this Principle may only be 
justified on the grounds of improved efficiency 
resulting from changes to work and/or manage- 
ment practices and patterns." 

The First Awards and Extension to Existing Awards 
Principle is set out at page 2418 and reads as follows: — 

"(a) In the making of a first award, the long established 
Principles shall apply i.e. prima facie the main 
consideration is the existing rates and conditions. 
(our emphasis) 

(b) In the extension of an existing award to new work 
or to award-free work the rates applicable to such 
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work will be assessed by reference to the value of 
work already covered by the award. 

(c) Where a first award is made it shall contain a 
minimum rate for each classification of employee 
covered by it. Where the total rate determined for 
each classification in accordance with (a) exceeds 
the appropriate minimum rate for the classifica- 
tion, the excess amount shall be prescribed as a 
supplementary payment. For the purposes of this 
paragraph, the appropriate minimum rate will be 
assessed by comparison with similar classifica- 
tions in other minimum rates awards." 

However, the order reads as follows (see page 2419): — 
"1. That this Order repeals and replaces Order No. 

1406 of 1987. 
2. That each award or industrial agreement of the 

Commission if it prescribes a minimum weekly 
wage for adult employees, is hereby varied by 
substituting for that wage a rate of $229.60 with 
effect from the first pay period commencing on or 
after 1 October 1988. 

3. That each award or industrial agreement of the 
Commission if it prescribes a minimum weekly 
rate for a trainee under the Australian Traineeship 
System is hereby varied to provide that the weekly 
rate shall in no case be less than $101.55 with 
effect from 9 September 1988. 

4. That each award or industrial agreement in force 
at the date of this Order be varied by adding a 
clause in the following terms, namely: 

An employer on whom this award or 
industrial agreement is binding shall not 
increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise 
vary the conditions of employment applica- 
ble to an employee on that date so as to 
increase that employer's labour costs, except 
to the extent that any such increase has been 
authorised by the Commission after that date. 

5. That this Order shall have effect on and from the 
9th day of September 1988." 

We now turn to the 1989 State Wage Decision (op cit) 
to which Mr Dixon referred us also. At pages 2924-2925 
there was a reference to Other Principles as follows: — 

"We endorse the determination of the Australian 
Commission on the relationship between the Structural 
Efficiency Principle and the other wage fixing Princi- 
ples. We accept that: 

"(i) structural efficiency exercises should incor- 
porate all past work value considerations; 

(ii) any extensions of existing awards to include 
new classifications should for part of the 
structural efficiency exercises; 

(iii) claims based on anomalies and/or inequities 
will continue to be treated as special cases; 

(iv) there is no separate role for the operation of 
a supplementary payments principle; and 

(v) claims for new allowances will be dealt with 
in accordance with the relevant portion of the 
allowances principles but, consistent with 
this decision, existing work-related allow- 
ances may be increased by up to 3% at the 
time of each instalment of the structural 
efficiency adjustment." " 

The comment upon Outstanding Second Tier —Four Per 
Cent Adjustments is important. 

At page 2926 the Commission in Court Session held "that 
any adjustments to awards of, and industrial agreements 
registered in the Commission should only be made in 
accordance with the following Principles", and the Struc- 
tural Efficiency Principles are then set out at page 2927. 

There was also reference to the 1989 Review conducted 
by the Australian Commission (Print H8200) which sets out 
the duties of employers. 

At page 2927 there is reference to Work Value Changes 
where paragraph (a) sets out the basis of that Principle. 

Further, there is reference at page 2917 to the fol- 
lowing:— 

"... when their union, being party to an award, 
formally agrees to co-operate positively in a fundamen- 
tal review of the award with a view to implementing 
measures to improve the efficiency of industry ..." 

There is also reference at page 2917 to the 
following: — 

"The Structural Efficiency Principle is the key 
element in the new wage fixing system. It provides that 
increases in wages and salaries and improvements in 
conditions are available to employees in this State ..." 

The following observations evidence how the Australian 
Commission and State Commission view Structural Effi- 
ciency and the manner of its achievement. 

We re-state that without the commitment of all —unions, 
employers, governments and tribunals, and their willingness 
to discharge their obligations and responsibilities, that any 
orderly system will break down (see the 1987 National 
Wage Decision (Print G6800) at page 10). 

At page 9 it provided: — 
"Consistent with the submissions put to us, the 

Commission expects that many matters will be dealt 
with by negotiation between the parties on an enterprise 
basis. In accordance with the Commission's statutory 
responsibility, members of the Commission called 
upon to determine any matter involving the application 
of second tier principles will satisfy themselves that 
conciliation is not likely to lead to a resolution of the 
claims, before being prepared to arbitrate. Subject only 
to jurisdictional limitations, the Commission will 
arbitrate on any or all of the issues that may arise. 

We emphasise that primary attention should be given 
to the principle dealing with restructuring and effi- 
ciency because of its potential to provide substantial 
economic benefits for employers, employees and the 
community as a whole." 

At pages 12-13 it provided: — 
"This submission reflects the statement of policy 

issued jointly by CAI, the BCA and the ACTU on 24 
September 1986. Having identified Australia's eco- 
nomic problems and accepted that they cannot be 
quickly overcome, the joint statement proceeds: 

"The parties also acknowledge that to achieve 
the necessary adjustments to take advantage of the 
situation requires the co-operation of the 
workforce and management. The question is not 
the need for change, but the process by which we 
achieve that change. The objective is to achieve 
change through co-operation and consultation, not 
confrontation, and to increase the prospect of 
meaningful and satisfying work and the fuller 
realisation of human potential." 

We have decided that the positive declaration of 
purpose by the ACTU and the major employers, with 
its emphasis on co-operation and consultation, should 
be given expression by the introduction of a new 
principle. 

It will be apparent from the changes we envisage that 
the responsibility for the successful application of the 
principle must be borne both by management and the 
workforce. The Australian Manufacturing Council 
pointed out that considerable attitudinal and structural 
change will be necessary; we wish to emphasise that 
structural change will depend on changes in attitude by 
all." 
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In the 1988 National Wage Decision (Print H4000) at 
page 6 it provided: — 

"We expect that any resultant restructuring will be 
done primarily by consultation and at minimal cost." 
(our emphasis) 

At page 7 it held: — 
"In arbitrating, the Commission will take into 

account: 
(i) the date of operation of increase under the 

second tier, improvements in superannuation 
and reduction in hours; 

(ii) the extent of agreement under the award; 
(iii) the nature and extent of industrial action; and 
(iv) the conduct of the employers." 

Conclusions. 
The Principles. 

It is important, we think, to deal with the Commission's 
approach to the Wage Fixing Principles. 

True it is that the Principles set out a statement which the 
Commission is bound to follow, subject to its duty to 
exercise its own discretion under the Act (see CWAl v. 
FMWU and Others (op cit)). It was submitted that they do 
not direct the Commission as to what it should inquire into 
in relation to an application. 

In this case, this did not occur. The Commission inquired 
into the matters before it considered them and reached a 
conclusion for the reasons summarised at page 141 of the 
reasons for decision (see page 564 (AB2)). 

The Commission did not, as was submitted by Mr Dixon 
(see pages 29-30 (supra)) restrict itself in deciding the merits 
of a claim. Indeed, applying the Principles and other relevant 
considerations, it decided the merits of the answer and 
counter proposal. 

It was submitted in this connection that the Principles are 
not authority for the proposition that if there has not been 
a particular level of consultation between employers and 
employees or unions, then the merit of the claim should not 
be considered. Indeed, the Commission considered the merit 
of the claim in the context of the behaviour of Robe, the First 
Award Principle and other matters, and favoured the 
application. 

It also considered the failure to consult, but the decision 
could have stood on those other bases. 

It is, as will be seen, a vital element in structural 
efficiency matters that there be consultation and co- 
operation. The Commission found there was not on the part 
of Robe. It would be, centrally, a relevant consideration to 
the exercise of discretion and the equity, good conscience 
and substantial merit that Robe, as the Commission found, 
sought the benefit of a restructuring of a comprehensive 
nature without seeking to go through the almost mandatory 
consultation and co-operation process clearly laid out by 
both the Australian Commission and the Commission in 
Court Session (see the excerpts cited supra) (our emphasis). 

It was not just a matter of a claim for wage increases, as 
it was put to us by Mr Dixon, but a composite process, and 
that is the manner in which the Commission correctly treated 
the application and counter proposal. 

As Mr Dixon submitted, the very purpose and intent of 
the Restructuring and Efficiency Principle is to encourage 
improvements which would not have been capable of 
achievement without the specific agreement of the employ- 
ees through their union or an order of the Commission, 
because there is an award provision or whatever preventing 
that change. 

There are, therefore, important qualifications in respect 
of the Restructuring Principle. 

Firstly, a genuine restructuring exercise must be in the 
process of being carried out and that becomes clear from the 
quotes which we have referred to from the National and 
State Wage Decisions above. It was found not to be here, 
and that was a finding open to it. 

Mr Dixon also submitted at first instance that there must 
also be a great deal more involved than employees carrying 

out what they are instructed to do on a day to day basis by 
management in an efficient manner. 

The qualification on the Structural Efficiency Principle, 
he submitted, was that the changes which were implemented 
must be changes which could not have been achieved 
without the exercise which would either lead to agreement 
in relation to the particular claim or the implementation of 
it by the Commission by arbitration (see pages 25-26 (TFI) 
of 2 June 1988). This was, we think, a recognition of the 
need for some consultation process. 

Thus, the Commission being bound to have regard to the 
Principles on the basis set out in CWAI v. FMWU and 
Others (op cit) and the cases referred to therein, did so and 
took into account the recurring theme of the relevant Wage 
Decisions and the Principles, namely the type of consulta- 
tion processes stipulated in the 1988 Principles which was 
a focal point and the philosophical and practical base of the 
achievement of structural efficiency. 

The Commission dealt with the claim and counter 
proposal on the basis upon which it was entitled to deal with 
it and took into account all the relevant matters which it was 
required to take into account, statutorily and otherwise, 
particularly the Principles to which it gave proper weight, 
as we have said. 

First Award Principle. 
In applying the Wage Fixing Principles, the Commission 

was bound to give weight to them as prescribed in CWAI 
v. FMWU and Others (op cit), as we have observed above. 
In applying them, it was bound to give a great deal of weight 
to the First Awards and Extension to Existing Awards 
Principle which is set out on pages 82-83 hereof and appears 
at 68 WAIG 2418. 

In addition, the National Wage Decision of 1988 (Print 
H4000) at page 6 sets out some relevant factors since that 
decision was adopted by the State Commission and the 
Commission was required to advert to them (see page 86 
hereof). 

The First Awards and Extension to Existing Awards 
Principle provides, inter alia, as we have set out above, 
that: — 

"In the making of a first award, the long established 
Principles shall apply i.e. prima facie the main 
consideration is the existing rates and conditions." 

It is apparent from the decision of the Commission in this 
matter that it gave proper weight to that emphatic statement. 

The main consideration before the Commission was, 
therefore, the existing rates and conditions. The Commis- 
sion properly applied that Principle. 

The No Reduction Principle and the so called Compara- 
tive Justice Principle to which the Commission applied were 
really de facto manifestations under another name of that 
Principle since they went to the preservation of the existing 
rates and conditions. 

The Commission in this matter referred to the existing 
terms and conditions and relied on them as significant as it 
was entitled to do. Indeed, in its supplementary reasons for 
decision, it referred to the end result of this consideration 
which was preservation of the status quo. 

There were submissions as to whether this application 
should be treated as an application for a first award, and thus 
the question was whether those Principles should be applied. 

There were submissions from either side which we take 
into account. 

The main submission for Robe was that, because there 
was a longstanding industrial agreement governing condi- 
tions of employment registered and enforceable under the 
Act, that this should not be seen to be akin to an application 
for a new award. In fact, it was not an award which is an 
arbitrated instrument, but an agreement reached between the 
parties which the parties were free to retire from, and, in fact, 
one did. It cannot, therefore, for that reason, be put on the 
same basis as an award which can only be varied by order 
of the Commission, whether by consent or not. 

When Robe retired from the agreement the terms and 
conditions of employment prior to that applied were 



abandoned and ii was necessary for the unions, on behalf of 
the employees of Robe, to seek to have terms and conditions 
of employment imposed, and if it did by virtue of seeking 
an order after arbitration, but not by agreement by an award, 
terms and conditions of employment were to be put in place. 

For those reasons, there being no evidence of any other 
award, this was clearly an application for a new award and 
the Commission was entitled to place significant weight on 
the First Award Principle. 

Clearly, too, the existing conditions were those which 
obtained when the respondents made their application, 
namely the conditions of the agreement. Clearly they existed 
too throughout the proceedings after the orders were made 
and could be said to be the existing conditions, firstly at the 
time the application was made, and, secondly, at the time 
these proceedings were heard and determined. Clearly, too, 
the Commission was bound to give great significance, as a 
result of that Principle, to all existing rates and conditions 
(ie all existing rates and conditions of employment), 
including those evidenced by an award or formal agreement 
and those more informally added as terms and conditions 
and rates. It did. It did not err in so doing. 

The De Facto Principle. 
That no longer should apply (see the 1988 State Wage 

Decision (op cil)), and, indeed, it represents no more than 
part of the rationale of the application of the First Award 
Principle, as we have observed. 

The Commission's reliance on it was not an error because 
of that. 

Natural Justice and Procedural Fairness. 
It is trite to say that the reasons for decision herein should 

be and have been read as a whole and not be dealt with, 
except in sofar as truly separate and separable errors are 
concerned. In particular, where denial of natural justice or 
procedural fairness is concerned, the whole should be read 
as one, as being part of the circumstances to be considered. 

In considering natural justice or procedural fairness (as 
described in Salemi v. MacKellar (No 2) (1977) 137 CI.R 
396 at 399, 418 and 460), one must observe that the 
procedure adopted is required to be fair (see Kioa v. Minister 
for Immigration (1985) 159 CLR 550). What will be fair in 
a given case will depend on the circumstances of that case, 
especially the nature and importance of the subject matter 
concerned, the nature and extent of the power being 
exercised, and the seriousness of the consequences of the 
exercise of that power (see Salemi v. MacKellar (op cit) at 
page 444 and R v. Commonwealth Conciliation and 
Arbitration Commission and Others; ex pane Angliss Group 
(1969) 122 CLR 546 at 552-553 and National Companies 
and Securities Commission v. The News Corporation Ltd 
and Others (1984) 58 ALJR 308 at 314, 318 and 321). 

Further, Brinsden J in Belo Fisheries v. Froggett (op cit) 
said:— 

"... but it might be useful to point out that the learned 
authors of Halsbury 4th Ed. say in Vol. 1 para.63 a court 
will generally be reluctant to disturb the findings of a 
tribunal specialised knowledge of technical subject 
matter, irrespective of whether those findings be 
classified as law or fact and reference is made 
specifically to Industrial Tribunals. Where an Industrial 
Tribunal is called upon to exercise its jurisdiction 
according to equity, good conscience, and the substan- 
tial merits of the case, similar considerations might be 
thought to be relevant." 

That observation applies generally to this appeal. 
The High Court observed in Re Association of Architects 

(Aust); ex parte MOA (Aust) (op cit), per Gaudron J, as 
follows: — 

"Ordinarily, when a decision on a question of law 
will affect the nature and range of the factual matters 
by reference to which the matter in issue may be 
decided, considerations of fairness require that the 
parties be given an opportunity to lead evidence and 
make submissions by reference to the principles of law 
to be applied. This must be so even if the existence of 

the question is not apparent until the hearing has 
concluded. Although, of course, the fact that a hearing 
has taken place may have particular significance in 
determining whether or not the opportunity was given. 
As was pointed out by Deane J in Sullivan v. 
Department of Transport (1978) 20 ALR 323 at 343, 
procedural fairness requires only that a party be given 
"a reasonable opportunity to present his case" and not 
that the tribunal ensure "that a party takes the best 
advantage of the opportunity to which he is entitled". 
And it is always relevant to enquire whether the party 
or his legal representative should reasonably have 
apprehended that the issue was or might become a live 
issue: see Re Building Workers' Industrial Union of 
Australia; Ex parte Gallagher (1988) 62 ALJR 81 at 84; 
76 ALR 353 at 358." (our emphasis) 

In this case, the submissions put before us all related to 
procedural unfairness or denial of natural justice in relation 
to an alleged failure to afford the parties the opportunity to 
be heard. In our opinion, Robe's representative must 
reasonably have apprehended that those matters might have 
become live issues. In the circumstances, there has been no 
denial of natural justice or procedural fairness. It was not for 
the Commission to ensure that a party takes the best 
advantage of the opportunity to which it is entitled. In 
particular is the conclusion we have reached the proper 
conclusion, having regard to all of the circumstances of this 
case. We say that because what will be fair in any given case 
will depend on the circumstances of that case, especially the 
nature and importance of the subject matter concerned, and 
the seriousness of the consequences for the exercise of that 
power. 

The nature and subject of this matter are very important, 
and the nature and consequences of the exercise of the power 
had far reaching import in terms of industry, unions, and 
employer with a large enterprise and many employees. 

At first instance, there was a substantial and lengthy 
hearing which traversed a huge number of matters. Those 
matters upon which submissions of procedural unfairness or 
denial of natural justice are based are so inter-twined in what 
was before the Commission that they can be expressed as 
one finding by us that every reasonable opportunity to be 
heard was afforded the parties and there is no merit in those 
submissions. 

In particular was there no submission that the Commis- 
sion at first instance should hear further submissions after 
it issued its "Statement" in August 1990, other than the 
submissions of 17 September 1990. 

Alternatively, of course, it is quite clear that most of the 
matters, with the exception of s.41 of the Act, were matters 
which were not central to the decision and would not result 
in it being overturned (see Stead v. SGIC (op cit)). In that 
case the High Court held the following, in a matter where 
the primary judge had deprived the appellant of an 
opportunity of developing proper argument on a vital issue 
to which the psychiatrist's evidence can be directed: — 

(1) Everyone is entitled to a fair trial at which his case 
can be properly put before the court, although not 
every departure from the rules of natural justice 
entitle the aggrieved party to a new trial; for 
example if or though denied the opportunity of 
making submissions on a question of law, that 
question would "clearly have been determined 
against the aggrieved party". 

In this case it was not a question of law so much 
involved as a question of fact, and it was a 
question which was thoroughly raised as an issue 
in the proceedings (as we have indicated above). 

(2) When, however, the denial of natural justice 
affects the entitlement of the aggrieved party to 
make submissions on an issue of fact, especially 
when the issue is whether the testimony of a 
particular witness should be accepted, is more 
difficult for an appellate court to conclude that the 
observance of the rules of justice would have 
made no difference. 
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In this case, the facts were inescapable. The 
inferences to be drawn from them as to the reasons 
for this matter arising were clearly available to the 
Commission to draw, and they were matters which 
it was open to the parties, considering that the 
question of conduct in industrial matters by the 
parties was before the Commission, could clearly 
have been addressed. 

(3) Beyond that, where it is claimed that the holding 
of a new trial to remedy a denial of natural justice 
relevant to a finding of fact could make no 
difference to the result already reached, the 
appellate court should proceed "with caution". 

In this case it was quite clear that the parties were given 
adequate opportunity over a lengthy period of time to put 
their cases. 

Something was sought to be made of the s.41 conclusions. 
That situation is apparent from what we have said (supra) 
and was covered by the dicta in Sullivan v. Department of 
Transport (op cit) and Re Association of Architects (Aust); 
ex parte MOA (Aust) (op cit). Nothing which was not 
foreseeable was the subject of the Commission's findings, 
and the Commission at first instance was only required to 
afford a reasonable opportunity, not to ensure that Robe took 
the best advantage of its opportunity. 

Something was also sought to be made by the appellant 
of the Commission failing to advise that it proposed to 
withdraw an adverse inference. Let us say that nothing was 
put to us which demonstrated any procedural unfairness or 
denial of natural justice. The reaching of decisions includes 
the drawing of inferences where necessary and it is not the 
law, as we understand it, that one should call the parties back 
whenever the tribunal proposes to draw an inference adverse 
to any party. Natural justice and procedural fairness is not 
concerned with niceties, but with fairness. 

Again we were not persuaded that any of those matters 
which Mr Dixon raised as instances of procedural unfairness 
or denial of natural justice were not reasonably foreseeable 
and addressable, or, indeed, that there had not been 
reasonable opportunity to address them. 

Finally, something was sought to be made of the 
statement of August 1990. The statement existed to permit 
further addresses on matters left over after the A 4(1) award. 
The Commission, when it adjourned in June 1989, had 
clearly done so to write its decision. The decision was not 
the statement which was ambiguously designated in the first 
paragraph or so in August 1990, and it was clearly 
superseded by the actual unambiguous reasons for decision 
which supported the order which issued which generated a 
minutes of proposed order to be spoken to and activated the 
parties to draft something to reflect these. 

In the circumstances, everything which could or should 
have been addressed was the subject of an opportunity to do 
so. Indeed, we can find no evidence of an attempt to seek 
further hearing, only a submission as to bias by Mr Dixon 
on 17 September 1990 for example. 

The question of opportunity to be heard otherwise was not 
raised by Mr Dixon on that occasion. The question of bias 
was not raised on appeal. 

On 20 June 1989 the Commission had adjourned, 
reserving its decision. 

The August 1990 statement would better not have issued. 
However, having issued it was not even treated by the 
parties before us as those reasons which were under appeal, 
and it represents no fatal flaw or no reason why what we 
have said above on the question of natural justice and 
procedural fairness should not apply. 

Further, there is no material before us to suggest that 
s.26(3) of the Act has been breached either. 

Comparative Wage Justice. 
There was also reference by the Commission at first 

instance to Comparative Wage Justice being an important 
consideration. In the 1983 State Wage Decision (op cit), the 
National Wage Decision was considered by the Commis- 
sion, and sitting in Court Session it held that the Principle 
of Comparative Wage Justice so pervaded the making of 

State awards that it needed to be retained to ensure that, in 
adverse economic circumstances, employees in Western 
Australia were not called upon to make a greater sacrifice 
than their counterparts in other States. It does not, of course, 
put like that, refer to persons in other industries within the 
State, but it seems to us that equity, good conscience and 
the substantial merits of the case would hold that that ought 
to be so in the absence of palpable and compelling 
differences; as was the case here, it achieved the same result 
as the compelling First Award Principle achieved, properly 
applied as it was, and to that end was not in its application 
any error. 

S.41 of the Act. 
The submission in relation to the findings of the 

Commission at first instance under s.41 of the Act was that 
the Commission had erred in giving weight to the retirement 
from the agreement and the finding that it was an unfair act. 
S.41, it was submitted, gives an unconditional right to a 
party to retire from an industrial agreement. 

It was submitted that the matter had not been raised by 
either party. However, that surely was implicit in the whole 
issue raised of the approach of Robe (and of the unions) to 
industrial relations which played a large part in the 
proceedings before the Commission and caused the Com- 
mission to make general findings in relation to it. It was 
clearly foreseeable, in the circumstances of the case, and 
open to the Commission to find as it did. Indeed, it was not 
submitted to us by Mr Dixon, that there was not a basis to 
properly find on it, apart from the fact that there was a 
statutory right, or at least power conferred upon Robe to 
retire under s.41 from the agreement. The views of the Full 
Bench in (1990) 70 WAIG 1659 were obiter in the absence 
of substantial argument, and our observations in this case on 
the same subject are not. 

However, that does not answer the question whether it 
was at all relevant, having regard to all of the circumstances 
of the case. In our opinion, it was relevant. The act of 
retirement was the centre of all that ensued in the hearing 
in the Commission at first instance. Indeed, the Commis- 
sion, in its supplementary reasons for decision herein said 
that it was maintaining the status quo (ie that which obtained 
before the retirement of Robe from the agreement). That was 
a substantially accurate observation. As a result of it also 
Robe opposed the issuing of an award. It was inevitable that 
the Commission considered the retirement, and that retire- 
ment was inextricably bound up with the attitude, practice 
and acts of the unions and Robe which were put in issue. 
The consequences of the retirement, what was there before 
it, and whether the retirement created unfairness, whether it 
created a void, and whether the void could or should be 
filled, and if so by what, was all material and foreseeably 
material. The conditions of the agreement, which were the 
terms and conditions of employment and remain so by the 
A 4 orders, were inevitably to be considered if the First 
Award Principle was relevant and was applicable. They 
clearly became part of the equity, good conscience and 
substantial merits of the matter. The Commission was right 
to have regard to this and to make findings in relation to it. 

The real drawing of unfavourable inferences related not 
so much to the act of retirement (although there was 
reference of that) as much as the consequences which flowed 
from it, namely that it was connected with an industrial 
dispute which the Commission was required to remedy by 
arbitration and which might require remedying by an award 
or order. 

Further, the retirement from the agreement occurred after 
an application for an award and the answer and counter 
proposal in those proceedings had both been filed. 

Unless we were persuaded otherwise, we would hold to 
the view that a person is entitled to retire from an industrial 
agreement as a matter of right. The words of s.41 of the Act 
do not seem to trammel that right. However, we know of 
nothing that would prevent the Commission in any matter 
considering the consequences of that act of retirement and/or 
its consequences, its fairness or otherwise, as the Commis- 
sion at first instance did in this case. We think we have 
already indicated that above. It is, we think, particularly 
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material to the equity, good conscience and substantial 
merits of the matter, if, as happened here, that retirement 
occurred after an application was made by the respondents. 

The Commission at first instance was not considering the 
statutory validity of the retirement, but the effect of the act 
of retirement in the context of whether an award, and if so 
an award containing new provisions, and if so what 
provisions, and whether those claimed by the applicant or 
those claimed by the respondents, some or all of them, 
should issue. This was particularly relevant having regard 
to the fact that the Commission was bound to advert in the 
manner prescribed by CWAI v. FMWU and Others (op cit), 
to the Wage Fixing Principles and the question of a first 
award. Further, if it were necessary to say more, which it 
is not, the Commission had regard in those matters to the 
matters set out on pages 54-56 (supra) as matters of 
behaviour and other relevant matters as well, including the 
conduct of Robe in 1987, the unfair dismissal of more than 
1000 employees and other matters set out there, and this was 
a consideration related to these matters. 

To submit, as Mr Dixon did, that a consideration of the 
retirement from s.41(7) of the Act was not an "industrial 
matter" is, in our opinion, the submission of an erroneous 
concept. 

The retirement was an event which occurred after the 
answer and counter proposal was filed. It was a central and 
significant part of the bad relations between the parties. It 
purported to alter, after proceedings had begun, the terms 
and conditions governing employment by Robe so that there 
were, in the course of a conciliation and arbitration process, 
no express terms or conditions of employment until the 
Commission made the A 4 interim orders restoring those 
terms and conditions. 

It is also fair to say, because of the consequences which 
occurred, that the act of retirement could be described as 
unfair, although the Commission did not even have to go 
that far to give sufficient weight to what occurred. 

It clearly was a most relevant consideration and one of 
the relevant factors in the proper exercise of jurisdiction over 
an application which related without doubt to an industrial 
matter, and, further, in short, it was a relevant consideration. 

In any event, the Commission could still have reached the 
same ultimate decision as regards both the application and 
the answer and counter proposal having taken the views it 
did of the Principles and the actions of the parties in that 
context (see pages 444, 445, 452 and 460 (AB2)). 

In those circumstances, we find no merit in the 
submissions for Robe that this was an irrelevant considera- 
tion. 

There is, therefore, no need to consider Mr Brown's 
submission that if this were an irrelevant consideration it 
was not fundamental to the decision. In fact, for the reasons 
we have set out, it was probably not. 

We should also add that the question of functus officio 
raised in the matter does not apply for the reasons submitted 
to us by Mr Dixon, namely that in this matter there was no 
part of the discharge of the Commission's duty left. 

We now turn, in the context of s.41 of the Act, to the 
question of natural justice and procedural fairness, which, 
in principle, we have dealt with in detail above. 

This issue was palpably foreseeable as a relevant issue, 
and it was not the duty of the Commission to do any more 
than afford reasonable opportunity to the parties to present 
their cases. Clearly it did (see Sullivan v. Department of 
Transport (op cit), Broussard v. Minister for Immigration, 
Local Government and Ethnic Affairs (op cit) and BWIU 
(Aust); ex parte Gallagher (op cit)). 

This was not an issue which was merely apprehendable 
as being live, but was clearly live. 

As to the question of the Commission drawing inferences 
adverse to Robe from the matter and not giving notice 
thereof, the same arguments clearly apply. 

In any event, we do not see it as the duty of the 
Commission, every time it is to draw an inference from facts 
before it which might be adverse to a party as part of a fact 

finding exercise, that it should call the parties back to afford 
them further opportunity to comment. 

There was until the minutes of proposed order issued, or 
perhaps until the reasons for decision of 7 November 1990, 
ample opportunity to do so. 

However, even more importantly, it is fair to say that the 
real opportunity existed before the Commission adjourned 
in June 1989 to consider the matters before it. 

These matters were clearly matters of the equity, good 
conscience and substantial merits of the case, and the 
Commission considered them in the light of the industrial 
conduct of the parties, including Robe and including the 
central necessity to consult and co-operate in structural 
efficiency prescribed in the National and State Wage 
Decisions to which we have referred above and manifesting 
themselves in the Principles enunciated by those tribunals. 

In addition, we see no substance in the submission that 
the Commission was using material which was its own 
information or taking into account a matter not raised in 
proceedings contrary to s.26(3) of the Act. There is no 
suggestion anywhere that that occurred or as to how it might 
have occurred. The inferences which it drew it was entitled 
to draw on the primary facts, and it was entirely foreseeable 
that it might do so. The comments we have made on pages 
98-99 (supra) as to opportunity to be heard are general to 
this matter. 

In the circumstances, there was no denial of natural justice 
or procedural fairness and the Commission did not err in the 
manner alleged in relation to this matter, or at all. 

The Robe Rate. 
Much argument was put to us about the Robe Rate. The 

Commission at first instance rejected the Robe Rate. This 
was against the background of a claim for a completely 
restructured award of which the Robe Rate was part (see 
page 560 (AB2)). The Robe Rate fell casualty in part to the 
Commission's finding that Robe had not sought to undergo 
a consultative and co-operative process for restructuring and 
efficiency which the Wage Fixing Principles required (see 
also pages 522-524 (AB2)). That is something specifically 
spelt out in the decision on a number of occasions. The 
necessity for it is also spelt out in the State Wage Decisions 
on a number of occasions, and we have referred to these 
above, both in the 1987, 1988, and 1989 State Wage 
Decisions and in the 1987, 1988 and 1989 National Wage 
Decisions as adopted by the Commission in Court Session 
in the State Wage Decisions. 

The Robe Rate also fell casualty to the finding of the 
Commission at first instance, not sought to be challenged 
that the whole counter proposal was a package of which the 
Robe Rate was an integral part, which, in fact, could not be 
split up (a feature emphasised by Mr Dixon in his 
submissions to us). Of this, the new classifications, the wage 
structure (see page 509 (AB2)) and the Robe Rate were 
inextricably part. Further, the Commission was entitled to 
deal with the matters on bloc and provided valid reasons for 
so doing (see pages 555-562 (AB2)), an observation which 
generally applies, we should say, throughout this matter. 

The Commission's findings that the wage and classifica- 
tion provisions did not offer a career structure as required 
by the Structural Efficiency Principle, as well as the fact that 
some existing conditions which it sought to have removed 
were not rorts or illiberal, were valid considerations in 
rejecting the Robe Rate. 

In addition, the Commission held, and this finding was 
quite unchallenged, that there had to be, for the purposes of 
the Wage Fixing Principles and the Structural Efficiency 
Principle, genuine restructuring, not mere trade-offs. That 
it was clear, it held, was not the case here, and it was a 
finding which was not challenged and seemed to us indeed 
to be very much open to the Commission on what had 
occurred. 

In addition to that, we have already mentioned the 
Commission's finding as to the lack of consultation. 

The Commission was entitled to deal with the Robe Rate 
and answer and counter proposal as a whole, which it did, 
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and it foundered on the following reefs (see pages 555-562 
(AB2)): — 

(1) The existing terms of employment and the 
necessity to consider them for reasons we elabo- 
rate on hereinafter. 

(2) The failure of Robe to consult which was and is 
a focal part of the structural efficiency exercise. 

(3) The Commission's finding unchallenged that 
original conditions under the agreement were not 
rorts. 

(4) The valid application of the First Award Principle. 
These observations would quite clearly be applicable to 

the grounds in schedule D, raised under ground 3 also. It is 
obvious that they were so applied. 

There were other reasons, as the Commission at first 
instance advanced, and these included holding that Robe 
was required to deal directly with the unions in relation to 
matters such as the Robe Rate (as we assume) in the interests 
of co-operation and consultation in structural efficiency, and 
the Commission found that this had not occurred (see page 
509 (AB2)). 

At page 510 (AB2) the Commission observed that it was 
not impressed with the Robe Rate proposal primarily 
because while it purported to be an efficiency measure it 
involved matters which if discontinued would exacerbate an 
already unwise and unhealthy relationship and lead unions 
from the efficiency objective, a finding which was not 
challenged before us. 

The Commission also adverted to what we would regard 
as a most material consideration to the whole of the decision, 
and all matters including wages, classifications and the Robe 
Rate. 

What the Commission observed at page 513 (AB2) can 
be summarised as follows: — 

(1) Restructuring in this case must be allowed the 
necessary time to take place. 

(2) Robe's methods had no place within the Principles 
it professed to enhance which were firmly based 
on co-operation between management, employees 
and unions. 

(3) Even where co-operation is achieved there will be 
some need for arbitration which is what occurred 
here, but the Commission observed that arbitra- 
tion should not be forced to be the first resort. 

(4) The Robe Rate proposed was part of a crash 
through method which the Commission held had 
no part in the Structural Efficiency Principle (see 
page 513 (AB2)). 

(5) Each of the conditions discussed (ie the conditions 
sought by the applicant unions at first instance) 
had merit and were not illiberal or part of a rort 
(see pages 513-514 and 523 (AB2)). 

(6) All of this was to be viewed against the 
background of Robe's failure to co-operate and 
consult. 

It is clear also that those comments apply and applied to 
the answer and counter proposal as an integrated package 
(see page 560 (AB2). They also clearly apply to other 
features such as the wages and classification proposals and 
constitute a finding that the answer and counter proposal 
was failed on those grounds, a finding which it was entitled 
to make. The wages and classification structure was 
developed also, as the Commission found, before the advent 
of the Restructuring and Efficiency Principle (see pages 
522-523 (AB2)). 

It was also a major consideration for the Commission that 
if it granted the answer and counter proposal it would award 
to Robe all that it had hoped to achieve, notwithstanding the 
philosophy upon which restructuring was erected, and 
notwithstanding, as the Commission found, that philosophy 
was given no place in the process before the Commission. 

Clearly, consultation and co-operation were an integral 
and fundamental part of the structural efficiency process and 
remain so. Those findings were not challenged. What was 
challenged was the weight to be given to co-operation and 

consultation, a weight which on a proper reading of the 
various Principles to which we have referred above was 
properly afforded in the circumstances of this matter. 

Indeed, part of the equity, good conscience and substan- 
tial merits of the matter was that a party should not achieve 
what it sought when it did not practice what the restructuring 
process required. It was not the only consideration, but it 
was properly a major one. 

On those comments, the reasoning of the Commission 
was quite clear and was without error. 

Ground 5 and Related Matters. 
There were a number of matters included in the award to 

which Mr Dixon and Mr Keegan adverted. In the case of 
some of those, insufficient individual reasons were given for 
their inclusion, (although the reasons which apply under the 
Robe Rate and wages and classifications structure herein 
clearly are sufficient reason), but in its supplementary 
reasons the Commission does provide some reasons. It 
observed (page 567 (AB2)), as was expressed at least 
implicitly in its reasons proper: — 

"Provisions which are unnecessarily included in the 
award from Robe's point of view will do no harm to 
Robe's interests. Robe is in no different position from 
an employer whose establishment is covered by an 
industry award containing provisions which have no 
practical relevance to the establishment. In the day-to- 
day running of the operations these provisions may be 
ignored. These provisions do no harm to employees 
interests either. But an important primary objective in 
making an award has been to preserve the status quo. 
Whether that is done exhaustively or not is for me to 
decide. But to do it exhaustively would be consistent 
with the objective and probably in the interests of the 
unions. I have therefore decided to insert the provisions 
in question into the award." 

There was reference to the repeater station allowance and 
the boiler allowance and the fact that there was no work done 
now in the radio shack (see pages 3057 and 3934 (TFI) in 
relation to the lack of need for the water feed boiler). In 
addition, there was reference to the tools allowance. 

This was submitted by Mr Dixon to be a claim for 
reimbursement to the employee for an expense which it 
would, in any event, incur, and there is no need for it because 
they use the company's tools (see pages 3056-3057 and 
3934 (TFI)). 

There was also a submission in relation to apprentices 
because the unions sought that if apprentices were to be 
included under the Wages clause then the company wished 
to make a prescription that an apprentice be paid a 
percentage of a tradespersons commencing wage rate in 
accordance with some prescribed scale. 

Mr Murie referred to this at pages 659-660 (TFI). He 
referred to the fact that all of the iron ore awards and the 
Robe River Agreement included a similar provision describ- 
ing the trades in which apprentices could be taken on, the 
terms expected of the trade and the fact that they were all 
put in place about 1974. 

There were a number of allowances which should be 
retained (set out by Mr Keegan before us at pages 200-201 
of the transcript on appeal) and others which were preserved 
by maintenance of the status quo, which Mr Keegan 
submitted was sufficient justification. However, we see no 
reason at all, having regard to Mr Murie's submissions and 
the Commission's overall views about maintaining the 
status quo, having regard to the Structural Efficiency 
Principle and its other remarks, to interfere with the 
Commission's finding as to apprenticeships. 

Reference was made to those matters by Mr Dixon, 
including the repeater station allowance and others (see page 
32 (supra)) and redundant classifications. They are properly 
subsumed by the overall reasoning, and this matter, based 
on s.26 of the Act and the maintenance of existing 
conditions, includes redundant classifications. 

In a normal matter the maintaining of the status quo 
would not sustain some of these findings. However, this is 
not a normal matter and they are properly remediable en bloc 
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in a normal structural efficiency exercise which could occur 
at this very moment. 

The 4% Case. 
We now turn to the 4% increase case. The Commission 

at first instance found that new material which was not 
adduced before it in that case was adduced before it in this 
case. There was no submission before us to the contrary, and 
the Commission was entitled to reach the conclusion which 
it did in this case. 

Some comment is required on the decision of the 
Commission in AMWSU and Others v. RRIA (1988) 68 
WAIG 2877 (No CR 411 of 1988). That was a decision 
under s.44(7)(b) of the Act which "awarded" the 4% second 
tier increase to the unions upon their application (see page 
2877 et seq). This arose from an application made before No 
A 4 of 1987 was finalised. 

The Commission issued an order dated 18 October 1988 
dismissing the application. It did so after hearing evidence. 

The respondent had proposed four offsets be approved in 
order that employees be paid the maximum allowable 
second tier increase, namely: — 

(1) There be only one smoko rest period per shift and 
that this period be taken in the first half of the 
shift. 

(2) That employees wash up in their own time instead 
of seven minutes wash up period at the end of each 
shift. 

(3) That the union meetings be held in the employees' 
own time. 

(4) That the averaging system for leisure days off be 
deleted and employees paid the correct 38 hour 
week for the time so worked. 

The Commission excluded union meetings in working 
time from the offsets and observed that with an amendment 
to the respondent smoko proposal adding the break to the 
lunch period. 

The Commission was seeking to achieve "a fair and 
reasonable package in the circumstances". 

There is no particularising of evidence in relation to any 
of these matters and the Commission observed in these 
proceedings that had it had the evidence before it then (ie 
in No CR 411 of 1988) which it had before it at first instance 
in this matter, its decision may well have been different (see 
also page 567 (AB2) and the findings set out there. 

There was a submission that natural justice was not 
afforded because the appellant could never know and was 
never put on notice that the Commission intended to award 
a 4% increase in part consideration of allowing an existing 
regime to continue. 

That question of the Principles and the 4% was clearly 
raised before the Commission by the Principles and the 
facts. Again the Commission does not have to raise every 
proposed finding with the parties. 

The complaint is not, in fact, one of a denial of natural 
justice, but that it erred in making the decision which it did. 

It is fair to say that existing conditions, which include not 
only award conditions but all existing conditions, were in 
this context and other contexts taken into account by the 
Commission and were justified by the First Award Principle. 
That is a commentary which we apply not only to this 
ground but throughout. 

Indeed, it really means an emphasis on non-elimination 
of conditions which justified some of the Commission's 
thinking. 

In addition, we adopt what Mr Brown submitted (see page 
173 of the transcript on appeal). 

The Commission considered the question of overtime and 
the issue of heat to the merit of the claim and the increase 
in wages ordered on 24 November 1988 as it was entitled 
and bound to do and made no error. 

The Second Smoko. 
The second smoko arose from a consideration of Robe's 

employees in the Pilbara working in hot conditions about 
which the Commission at first instance introduced material 
in an unexceptionable manner, and also about which there 
was evidence. The Commission introduced the material 
pursuant to s.26(3) of the Act. Some exception was taken 
to this (see pages 466-468 (AB2)). 

However, the question of heat was raised in the matter 
otherwise, and, in any event, the heat in the Pilbara would 
be really a matter of "judicial notice", particularly in a 
jurisdiction such as this governed by s.26(l)(a) and (b) of 
the Act. In fact it was mentioned in evidence by witnesses 
from Karratha (see pages 2210, 2253 and 2256 (TFI)). 

One of the major submissions of Mr Dixon in this regard 
was that there was no evidence that employees in the Pilbara 
suffered from exhaustion, and it is equally arguable, because 
the second smoko exists, that this prevents it. 

It is quite clear that tea breaks and questions of heat were 
raised before the Commission at first instance (see pages 
1052, 1296-1298, 1750 and 2950 (TFI)). 

Indeed, the Commission had already dealt with heat in its 
findings in relation to Spread of Hours (see page 480 (AB2)) 
and see page 60 (supra)). 

There was a sufficient raising of the matter with the 
parties, the Commission was entitled to rely on information 
covering heat stress which it had raised with the parties 
under s.26(3) of the Act, and, whilst there was evidence of 
agreement at Pannawonica, there was not evidence of such 
an agreement at Newman. 

Further, the question of smoko was different from the tea 
break in question. 

There was also clearly a different basis for an order than 
the material raised in matter C 1522(1) of 1988 (69 WAIG 
1706). 

The Commission did not err in its consideration and 
conclusions in relation to these matters. 

Further, the major reasons for rejecting the award as an 
integrated package and because of the question of consulta- 
tion and co-operation apply. 

Long Service Leave and the Inclusion of Christmas and New 
Year. 

The Commission at first instance was not persuaded that 
it should alter the existing situation. 

In addition, as to the long service leave rate, the 
Commission made specific findings which were not 
challenged. The Commission referred to the evidence given 
by Mr Tipper (see page 456 (AB2)). The Commission 
referred to the evidence which Mr Tipper in fact gave on 
behalf of Robe. 

The Commission found, and there was no challenge to 
such a finding (nor on a reading of the transcript of the 
evidence could there be), that Robe's employment policy 
was based on a preferred labour turnover rate of 25% per 
annum which Robe worked actively towards achieving. 
Further, the Commission held (see page 509 (AB2)) that 
long service leave and paid lunch breaks for day workers 
should not be exchanged for money amounts. This was, in 
our opinion, in accord with the Commission's opinion that 
restructuring ought to be a genuine exercise not built around 
trade-offs, a view not challenged before us. There was no 
error in what occurred there. 

In the context of exchanging conditions for money, the 
Commission held that the proposal would disadvantage 
employees, particularly those who were long serving 
employees. It would effect different employees differently. 
It, therefore, dismissed the claim. 

However, in any event, as we say elsewhere, the 
Commission treated Robe's proposal as a package and its 
general reasons could encompass that view (see page 564 
(AB2)). 

Also its supplementary reasons and the preservation of the 
status quo set out valid reasons also. 
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As to the inclusion or exclusion was New Year holidays. 
This was encompassed in the general reasons. Indeed, it was 
justifiable under the first award package and the en bloc 
treatment of the answer and counter proposal. 

We refer to the fact too that the Commission's concern, 
which it said it was bound to have, was with genuine 
restructuring (see page 460 (AB2)). 

Wages and Classifications. 
The Classification and Wage Fixing clauses and the Wage 

Fixing Principles were referred to herein. 
The Principles required the taking into account of skill 

related paths (see pages 327-328 (TFI)) creating appropriate 
relativities between different categories of worker and there 
was no such career structure in the answer and counter claim 
as the Commission held. That finding was not challenged. 

Such classification systems were not in the answer and 
counter proposal developed in accordance with the Princi- 
ples, as the Commission also found. 

Further, the Commission found that the classification 
structure, apart from tradespeople, was very much in place 
before the Structural Efficiency Principle came into opera- 
tion, and thus, as we infer, formed no part of any process 
which ought to occur under that Principle (see pages 
459-460 (AB2)). That also was correct. 

Again, in our opinion, the First Award Principle was a 
major basis for this finding also, although the factual basis 
of the finding was not, as we have said, challenged. 

In addition, the Commission was entitled to deal with this 
matter as part of an integrated package, as it purported to 
do. 

That the proposed new structure and wages system was 
an integral part of an overall package contained in the 
answer and counter proposal is quite clear. The Commission 
was entitled, as it did, to deal with it on the general bases 
which formed its major reasoning, as well as those matters 
particularly relating to careers and relativities to which we 
have referred above. 

We make further reference under this head to the more 
general observations relating to the whole of the "integrated 
package" under the heading "Robe Rate" (supra) which we 
apply- 

There was too, a general observation made by the 
Commission not confined to the long service leave question 
in relation to which this was specifically mentioned, but also 
to the Robe Rate, and it was an observation applicable, in 
our opinion, generally to this matter (see page 465 (AB2)). 

That was this. The Commission found that as a result of 
Robe's policy of having a preferred labour turnover of 25%, 
which it actively worked towards achieving, its short term 
and long term employees would value conditions of 
employment differently. It seemed to us that the Commis- 
sion was there saying that this differentiation in treatment, 
so perceived, was a defect in the Robe Rate and since the 
answer and counter proposal proposed an integrated 
package, the whole counter proposal of an award of which 
a major part were wages and classification proposals in the 
Robe Rate was subject to question. If so it was a further valid 
reason why the answer and counter proposal should be 
rejected. 

General Observations and Conclusions. 
We now make a number of general observations and set 

out a number of general conclusions which adopt and 
augment the more individual observations and conclusions 
which we have set out above. 

The whole of this matter, particularly insofar as it relates 
to procedural fairness and denial of natural justice, should 
be considered for what it was. 

It was an application by the respondent unions for an 
award to cover all of their members employed by Robe. The 
proceedings were punctuated by the withdrawal or retire- 
ment of Robe from the agreement which had regulated the 
terms and conditions of employment of employees for over 
eight years. There had not been another award which 
applied, as far as we can ascertain. 

The vacuum occasioned by the retirement was filled by 
the A 4 orders made under s.32 of the Act on an "interim" 
basis. They retained in place the terms and conditions of the 
agreement. They still do. 

The task which confronted the Commission at first 
instance was, as Mr Brown described it, "a daunting one". 
This was a huge and vigorously contested matter. Because 
of its history and the background of contention referred to 
by the Commission in its reasons for decision on a number 
of occasions, it has a number of significant differences from 
the usual application to vary the award which requires from 
the Commission a consideration of the Principles, and an 
arbitration based on relatively uncomplicated issues. 

The reasons for decision must be read as a whole and must 
be read with this background in mind. It was necessary to 
apply those considerations which Nicholson J in CWAI v. 
FMWU and Others (op cit) and Brinsden J in Belo Fisheries 
v. Froggett (op cit) referred to. 

Next, the Commission would not have given express 
reasons for everything it did, and, indeed, it was not required 
to (see FMWU v. HSOA and Others (op cit) and see also 
what Nicholson J said in CWAI v. FMWU and Others (op 
cit) at page 3227, namely that the appellant in that case was 
not entitled to attack the decision on the ground that every 
particular matter had not been specifically taken into 
account or not expressly referred to). Indeed, that is the 
situation with the appellant in these proceedings. 

The Commission in this case has expressly or by 
implication referred, as is apparent from its reasons for 
decision, to everything which it might. It gave reasons en 
bloc for rejecting the answer and counter proposal as it was 
entitled to, as well as other reasons. In addition, the First 
Award Principle would justify this. To that end, it has not 
been in breach of what the Full Bench said in Ruane v. 
Woodside Offshore Petroleum Pty Ltd (op cit) about the 
adequacy of reasons required to be given under s.35 of the 
Act. 

It should also be borne in mind that this was an exercise 
in arbitration, not pure adversary proceedings such as might 
exist in civil proceedings. The Commission at first instance 
also clearly took account of public interest, the interests of 
Robe, its employees and the unions, including the iron ore 
industry, and, contrary to Mr Dixon's submission, dealt with 
the case on its merits (see pages 439. 440, 462, 557-560 
(AB2)). 

We should also observe, and, in any event, it was not 
strenuously argued otherwise before us, that an award 
should not issue. This was a longstanding contentious 
dispute and the iron ore industry, as the Commission held 
and cited previous decisions therefore, has been and is 
governed by awards. The Commission had a duty to try and 
resolve the matter. Thus, upon arbitration, it purported to do 
so by the issue of an award, one of the means of resolving 
a matter prescribed by s.34 of the Act by way of decision. 

The answer and counter proposal too, whether by 
intention or not, recognised the need for an award. There 
were disputes contained in this arbitration which the 
Commission was required to settle, and the Commission was 
required to try and achieve industrial peace. There had been 
longstanding regulation by an industrial agreement enforce- 
able under the Act of the terms and conditions of 
employment which ended, leaving a vacuum as far as terms 
and conditions of employment were concerned. 

Further, it would achieve the objects of the Act, namely 
s.6(b), (c) and (d) of the Act, either directly or indirectly, to 
issue an award. 

In particular, in relation to s.6(d), that could not be 
achieved unless there was first an award or agreement. 

Further, in particular, s.6(c) prescribes an object directly 
achieved by the issuing of an award, having regard to the 
amount of contention between the parties. The Commission 
did not fail to inquire into the application and counter 
proposal. Indeed, it did so thoroughly, and arbitrated it 
giving comprehensive reasons. 

Next, the widespread requirement to bring structural 
efficiency to industry, recognised by a number of National 
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and State Wage Decisions and General Orders of this 
Commission made under s.50 of the Act, which are to be 
read with the reasons for decision in each of those cases, and 
which we have referred to above, require an award or a 
variation to an award to implement them. 

The Principles are a far stronger consideration than any 
perception of "Commission standards" which the appellant 
prayed in aid (see CWAI v. FMWU and Others (op cit) as 
to the weight to be afforded to the Principles). 

Thus, the onus upon the applicants at first instance to 
establish the need for an award are clearly made out (see 
Hamersley Iron Pty Ltd v. ADSTE (op cit)). The equity, 
good conscience and substantial merits therefore required it. 
The interests of the parties, Robe's employees, the iron ore 
industry and the community required it for the reasons we 
have set out above. 

Further, what also should be borne in mind is the nature 
of the award, having regard to its short term of three months. 
The Commission clearly expressed a view as to the role of 
a short term award and a consent or non-objection of the 
parties to that length of time for the award necessarily 
circumscribed what the Commission might do. The Com- 
mission not only set out to maintain the status quo for all 
of the reasons to which it referred, but it clearly wished to 
set in train the process of restructuring and not a process of 
restructuring based on unilateral restructuring with arbitra- 
tion as a first resort, which, given the focal nature of the 
consultative and co-operative process in restructuring, 
according to the Principles, was a relevant and cogent 
consideration. 

Mr Dixon submitted that the Commission was required 
to arbitrate and that was clearly and unequivocally what 
occurred. It could not be said that the Commission failed to 
arbitrate, since it considered a number of relevant consider- 
ations and the material put before it and issued an award 
which was the result of arbitration, and of indeed a full and 
complete process. 

Further, it was for the appellant to establish before us that 
the exercise of the Commission's discretion had miscarried 
in accordance with the Principles laid down in Hamersley 
Iron Pty Ltd v. ADSTE (op cit) and House v. The King (op 
cit) to which we have referred above. It is not for us to 
substitute our decision for that of the Commission at first 
instance. We bear that in mind as we consider this matter. 

We would make these further observations. It is quite 
clear from those excerpts which we have set out above from 
the relevant State and National Wage Decisions drawn to 
our attention, that the Structural Efficiency Principle was a 
major Principle for new awards and variations to awards 
issued after that Principle was enunciated. Central to that 
occurrence was the requirement that structural efficiency 
reviews to achieve that object were and are expected to be 
exercises in consultation and co-operation between em- 
ployer and employees. The Commission at first instance 
found that that was not the case here and attributed blame 
in that respect to Robe (a blame, the attribution of which was 
not sought to be impugned before us). The Commission used 
this conduct as a basis for rejecting Robe's counter claim. 
In the circumstances, it was entitled to do so, and it is clear 
that an opportunity exists for Robe and for the unions to 
remedy that situation based on the three month term of the 
award issued. 

We make some further observations upon the reasons for 
decision of the Commission at first instance. As we have 
observed (supra), there was a summary of the main matters 
to which the Commission had regard in reaching its 
decision. These were s.26(l)(a), (b), (c) and (d) of the Act, 
which it palpably did have regard to. It also had the power 
under s.26(2) to give different relief from that sought and 
from the subject matter of the application. 

In addition, the matters to which the Commission had 
regard included the National Wage Policy and the current 
State Wage Policy developed in the light of the National 
Wage Policy pursuant to s.51 of the Act. 

It also had regard to the Comparative Justice Principle and 
the No Reduction Rule in the modern context. However, 
these Principles, for the purposes of this decision, are really 

only manifestations of the significant First Award Principle 
upon which the Commission placed great weight. 

It concluded that although there was a right to retire from 
the agreement, that the decision to do so was selfish and 
unfair in all of the circumstances. This was a relevant 
consideration as we have observed above. 

It then went on to hold that extra award conditions apply 
at Robe which should not be disturbed, and this has to be 
understood in the context of the Commission's observation, 
which we refer to later, that it wished to preserve the status 
quo, and we do not think that in the circumstances this was 
exceptionable. In any event, this approach is also supporta- 
ble under the First Award Principle. 

It then went on to hold that co-operative and consultative 
procedures are part of the National and State Wage Policies 
which they palpably are. 

Indeed, one of the quotes above from a National Wage 
Decision refers to arbitration not proceeding until these 
matters are attended to, although other quotes do not go as 
far. It attached great weight to the unilateral attempt by 
Robe, as it found, to impose an integrated package. 

Thus, taking into account all of these matters, the 
Commission reached other conclusions which we refer to 
now. 

There should be an award rate to regulate the wage rates 
and terms and conditions of employment of employees at 
Robe (for the reasons we have set out above this is 
unexceptionable). 

The award should preserve, as far as it was appropriate 
to do so, the formally prescribed relationship between Robe 
and its employees to the time of Robe's retirement from the 
agreement. 

S.32(7) of the Act places an obligation on the parties to 
conciliate, but, as far as the Commission is concerned, it is 
merely an exhortation or statement of Commission policy. 

In saying this we follow what Brinsden J said in RRIA 
v. AWU (1987) 67 WAIG 320 at 322:- 

"In my view, section 32(7) is really an expression 
of legislative policy or an exhortation ... It adds little 
to section 26(l)(a), though perhaps it may be regarded 
as a clause of limitation, that is to say the Commission 
shall endeavour to ensure that the matter is resolved on 
terms that could reasonably have been agreed between 
the parties and if that be possible on no other terms. It 
also must be remembered that the subclause does not 
speak of the terms themselves as being those having a 
particular quality other than as being terms which the 
parties could have reasonably agreed. In other words, 
it contemplates a case which is susceptible to resolution 
by negotiation or conciliation resulting in the accep- 
tance of terms for the settlement of a dispute. But that 
necessarily involves a case which is one that is 
susceptible to a resolution by negotiation or concilia- 
tion as for example a dispute over the size of a pay rise 
... It is an error to think that the subclause refers to 
parties "acting reasonably" ... It speaks only of terms 
that could reasonably have been agreed between the 
parties ... In my view, section 32(7) had no application 
to this present case." 

The background to the case was a refusal to co-operate 
and consult which the Commission found had occurred. 

The background was further a history of contentiousness 
and dispute between the parties. The Commission was faced 
with an impasse between the parties, having regard to the 
relevant considerations to which it referred, and which, 
according to those considerations, it set out to resolve (see 
page 564 (AB2)). 

Thus, it clearly was within the statement of legislative 
policy or exhortation contained in s.32(7) of the Act for the 
Commission at first instance to have achieved what it did 
achieve. In any event, the Commission is only required to 
endeavour, not to literally ensure a resolution of the type 
referred to in s.32(7). 

All relevant considerations in the statute and otherwise 
might well compel the Commission to discharge its duties 
otherwise than some idea of what the parties might have 
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achieved or ought to have achieved. We say that in any 
event. 

The Commission at first instance was required, inter alia, 
to take into account the achievement of the objects of the 
Act in the exercise of its discretion as an objective. In the 
context of this matter there would obviously be heavy 
emphasis upon conciliation (see s.6(a) of the Act) and the 
prevention of the major and vigorous dispute between the 
parties. There was no error under s.32(7). 

In the event, conciliation failed. In the event, there was 
no consultation or co-operation within the context of the 
Structural Efficiency Principle. In that context, it was 
material to consider that in the middle of proceedings Robe 
withdrew from the agreement and there was no regulation 
of terms and conditions of employment in circumstances 
where the record of the Commission, set out in part above, 
reveals a history before and after the event of retirement 
from the agreement of continual industrial disputation. It 
was obvious, therefore, that the retirement and its conse- 
quences were fundamental to all that later occurred. It was 
open to the Commission to find the retirement, and more 
particularly and validly that its consequences were unfair, 
even if permissible at law as part of the equity, good 
conscience and substantial merits of the case, and having 
regard to the circumstances surrounding it, and our 
comments (supra) in relation to s.41 of the Act reflect this 
view and more. 

The inferences which were drawn were open to the 
Commission and obviously and foreseeably open to be 
drawn. The decision was reached by reference to the Wage 
Fixing Principles and the Structural Efficiency Principle and 
other Principles, such as the First Award Principle. The duty 
of the Commission was to have regard to the Principles, but 
not so as to foreclose on the exercise of its discretion 
otherwise. 

The Commission, therefore, did not err in having regard 
to the First Award Principle and attaching great weight to 
existing conditions of employment. As we have clearly 
observed above, the First Award Principle was indisputably 
applicable. The Commission had considerable regard to it, 
gave considerable weight to it, and was justified in making 
the order which it did on that basis, having regard to the 
other considerations which it expressed in relation to the 
answer and counter proposal. 

In the absence of the required co-operation of Robe, as 
the Commission found, and which was not disputed, there 
was cogent reason under the Structural Efficiency Principle, 
and because of the weight attached and attachable to the 
First Award Principle, why in those circumstances the 
answer and counter proposal should have failed. In 
particular, it is a relevant consideration, because, as the 
Commission itself observed at first instance, the answer and 
counter proposal was a restructuring package and, therefore, 
not separable into parts. This means, of course, that the Robe 
Rate and the wage and classification structure were, and the 
proposed award itself could be dismissed as a matter of 
equity, good conscience and the substantial merits of the 
case and pursuant to s.26(l)(c) and (d) of the Act for those 
reasons. 

In particular, as far as the First Award Principle was 
concerned, the standards in the iron ore industry would, it 
seems to us, be relevant considerations in preserving the 
existing conditions of employment since it would be 
equitable that this should apply throughout the industry. It 
was not an essential factor in reaching such a conclusion, 
however that is the use of Comparative Wage Justice. 

It is probably wrong to attach weight to that consideration 
of Comparative Wage Justice under that name, but even if 
it were unnecessary to use it as a consideration (which it was 
not), it illustrates a proper application of the existing terms 
and conditions of employment which should under the First 
Award Principle be a major consideration for the Commis- 
sion. 

At page 560 (AB2) the Commission at first instance held 
that it could not grant only part of the counter claim, because 
Robe sought a completely restructured award, a carefully 
constructed package to be recognised as such. Thus, if it 

were allowed substantially or in its entirety it would be a 
super achievement by award restructuring processes, but it 
would also be achieved in the complete absence of any 
co-operative and consultative procedures between Robe, its 
employees and the unions, which were an integral part of 
the structural efficiency process. 

As Mr Brown submitted, the Robe Rate was dealt with 
en bloc and rejected en bloc, although some matters were 
considered individually as matters of merit. What was 
submitted was supported by the Commission's own findings 
uncontroverted, as we have quoted above, that the whole of 
the answer and counter proposal which sought a new award 
was one package and could not be split up. In fact, it had 
been put together before the Structural Efficiency Principle 
was in place and proceeded without consultation. 

Further, the Commission found, as it was entitled to find, 
that the structure proposed was not a sufficient career 
structure for the purposes of the Structural Efficiency 
Principle, a matter not challenged in argument. 

In addition, we should add that if the Commission had not 
concluded that the retirement from the agreement under s.41 
of the Act was unfair, it could still have reached the same 
decision. It could have done so, having regard to the 
situation which obtained after, namely that there was no 
regulation of terms and conditions of employment in an 
atmosphere of contention after the retirement of Robe from 
the agreement. The agreement was of even more relevance 
because of its provisions, because it regulated and regulated 
recently (in terms of the hearing) those very matters, and, 
therefore, was some sort of proper yardstick, particularly 
having regard to the fact that the award, the subject of the 
appeal, was to have a lifetime of only three months. The 
terms of the agreement were even more appropriate as a 
yardstick when the Commission issued an award, as it did 
here, as a short term instrument of regulating affairs while 
structural efficiency processes might occur, the Commission 
having observed that arbitration should not be a first resort. 

Something was sought to be made of Commission 
standards. The Commission at first instance referred to 
industry standards in the Pilbara which it designated as 
Comparative Wage Justice. We have already, we think, 
adverted to the place of that in the scheme of things. As we 
understood it, Comparative Wage Justice was related more 
to interstate comparisons, not to intra-industry matters. 
Nonetheless, by whatever name it was called, it was a 
relevant consideration in the context of the First Award 
Principle as we have said above. That is because it was a 
further reason to justifying the retention of existing 
conditions, which, as the Commission explained, had their 
genesis in the history of similar conditions across the iron 
ore industry (see pages 496-497 (AB2)). 

The Commission referred to the Yampi standard which 
might well, if we understand it right, be said to have been 
the origin of an industry standard in long service leave, at 
least in the iron ore industry (see pages 460, 483-484 and 
498 (AB2)). 

The Commission standards have to fall by the wayside in 
the face of the weight of the Principles, given the facts of 
this matter, and the consideration at law attributable to the 
Principles. 

The Commission at first instance, throughout its decision 
proper and in its conclusions contained in that decision, 
relied on a number of matters, and we wish to deal with them 
now because they were referred to in submissions directly 
or indirectly. In doing so, we note that many of the factual 
bases for the findings challenged were not challenged before 
us and we proceed on that basis, as we have throughout. 

The Commission at first instance made an award that was 
to have effect for three months only. It said so clearly, and, 
indeed, the Commission expressed a clear intention that the 
parties should be given an opportunity by that to develop a 
co-operative policy approach to matters. That was based 
upon the proper and relevant consideration that the 
Structural Efficiency Principle was central to the Wage 
Fixing Principles, and that the essence of that was 
co-operation and consultation at the establishment level. 
Further, it should be noted that the Commission observed 
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that a three month term of the award was consented to by 
the parties. 

In fact, the Commission specifically observed that it 
would be able to review the approach taken to Robe's 
proposal after that three month period (see page 526 (AB2)). 
That was a cogent reason for what the Commission did and 
reflects the nature of the award and what it set out as one 
aim of the Commission to achieve. The Commission, of 
course, observed that conditions of employment should be 
achieved at the establishment level, or at least changes in 
them should be so achieved. The Commission did not err in 
taking those matters into account (see page 550 (AB2)). In 
that context, it held, for example, that conditions discontin- 
ued by Robe unilaterally should not lead to approval by the 
Commission (see page 561 (AB2)), since this would be 
inconsistent with the objective of restructuring. That covers 
the ground 5 matters and allied matters. 

It also observed that the wage on-cost component of the 
overall labour costs was intended to be achieved at the 
establishment level through co-operation and consultation. 

The Commission, having observed that the counter claim 
rested on Robe seeking a completely restructured award 
constructed as a package (see page 560 (AB2)), recognised 
it as such. It followed, if we understand the Commission 
right, that it was sought to be achieved in the absence of any 
co-operation and consultation between Robe and its employ- 
ees and the union (see page 560 (AB2)), and that, therefore, 
the counter claim should not be allowed on that basis. The 
basis was that co-operation and consultation was central to 
restructuring and Robe had not involved itself in that 
process. It clearly and unequivocally was. 

There was no submission to us that such involvement had 
occurred; the Commission put an award in place which does 
not foreclose on the structural efficiency process occurring 
so as to effect the variation of the award, which it has issued, 
not by unilateral imposition, but by consultation and 
co-operation. 

We now turn to the question of existing conditions and 
the "No Reduction Principle". We are not certain of the full 
import of the No Reduction Principle. However, since this 
was clearly to be dealt with under the First Award Principle, 
then maintaining the existing conditions was to be a major 
consideration, as indeed substantially it was in the decision; 
the Commission did not need the assistance of the No 
Reduction Principle in this regard. However, that it did so 
was merely a re-visiting of the First Award Principle. 
Indeed, the Commission found, at least implicitly, that there 
was no good reason why the counter proposal should prevail. 
For those reasons, the Commission decided as it did. 

The Commission, in dealing with the proposed classifica- 
tion structure and wage rates, found that employee involve- 
ment was essential to the success of restructuring exercises. 
Indeed, in the 1988 National Wage Decision a number of 
relevant considerations were prescribed. This was adopted 
by the State and what was said formed part of the equity, 
good conscience and substantial merits of this decision. The 
Commission was bound to take into account in arbitrating 
under the 1988 State Wage Decision (op cit) or under s.26 
of the Act as relevant matters, the extent of the agreement 
under the award and the nature and extent of the industrial 
action and the conduct of employers. It clearly did so. It 
clearly gave them appropriate weight in the equity, good 
conscience and substantial merits of the case and applied no 
irrelevant material. It also found that it would be wrong to 
allow provisions in the award which would deny employees 
and their unions a role in the co-operative processes of 
restructuring at Robe, the discontinuance of the restrictive 
contract of employment provisions, and the classification 
structure and wage rates proposed by Robe, which, if 
granted, would deny employees and their unions a role in 
co-operative restructuring and was therefore rejected. This 
reasoning was not challenged before us, and we find no error 
in it. 

The Commission also held that an award could be made 
with the object of providing a base upon which a new 
relationship could be built, and this was also apparently a 
fundamental reason for its decision. 

The Commission at first instance derived assistance from 
the National and State Wage Decisions, and, for the reasons 
it expressed at page 564 (AB2), decided that the award 
should preserve, as far as it was possible to do, the formerly 
prescribed relationship between Robe and its employees at 
the time of Robe's retirement from the agreement. 

Some question arose as to whether the Commission had 
applied the Wage Fixing Principles, and, in particular, the 
Structural Efficiency Principle selectively. 

Firstly, let us say that there would not appear to us to be 
a selective application of the First Award Principle, the 
Structural Efficiency Principle and the Principles generally. 

Further, even if that were so, it would not represent a 
miscarriage of the Commission's discretion in an unusual 
matter, because the Commission gave them all the weight 
which it could in the context of an application where there 
was major contention, lack of co-operation and consultation, 
and where taking into account all the relevant matters as set 
out at page .564 (AB2) arbitrated a resolution to the dispute 
and afforded a mechanism for genuine structural efficiency 
changes to occur as prescribed by the Principles in a 
situation where it found, and found correctly, that unilateral 
imposition of changes would not be the basis of co-operation 
and consultation, and, further, where it observed the 
prescription of the First Award Principle and placed great 
emphasis on the existing conditions, having regard to the 
criticisms which it was entitled to make of the manner in 
which structural efficiency had sought to be imposed by the 
answer and counter proposal. 

For all of those reasons, there was no miscarriage of the 
discretion of the Commission established in accordance with 
the authorities we have set out above, in particular House 
v. The King (op cit). There was no procedural unfairness or 
denial of natural justice in relation to the so called statement, 
in relation to s.41 of the Act or any other feature of the 
proceedings. There was no consideration of irrelevant 
matters, (having regard to what Nicholson J said in CWAI 
v. FMWU and Others (op cit)), quite the contrary. 

Thus, no ground of appeal was made out and the appeal 
will be dismissed. 

Order accordingly 
Appearances; Mr H J Dixon (of Counsel) and with him. 
Mr T H F Caspersz (of Counsel) on behalf of the 

appellant. 
Mr C M Brown on behalf of the Amalgamated Metal 

Workers and Shipwrights Union of Western Australia, The 
Australia Workers' Union, West Australian Branch, Indus- 
trial Union of Workers and the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch). 

Mr R A Keegan on behalf of The Construction, Mining 
and Energy Workers' Union of Australia, Western Austra- 
lian Branch. 

Mr A S Caccamo on behalf of The Honourable Minister 
for Productivity and Labour Relations. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and Others. 
No 436 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

CHIEF COMMISSIONER W S COLEMAN. 
COMMISSIONER J F GREGOR. 

20 December 1991. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 5th day of August, 6th day of August, 7th day 
of August and 8th day of August 1991 and having heard Mr 
H J Dixon (of Counsel) and with him Mr T H F Caspersz 
(of Counsel) on behalf of the appellant, Mr C M Brown on 
behalf of the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, The Australia Workers' Union, 
West Australian Branch, Industrial Union of Workers and 
the Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch), Mr R A 
Keegan on behalf of The Construction, Mining and Energy 
Workers' Union of Australia, Western Australian Branch 
and Mr A S Caccamo on behalf of The Honourable Minister 
for Productivity and Labour Relations, and the Full Bench 
having reserved its decision on the matter and reasons for 
decision being delivered on the 20th day of December 1991 
wherein it was found that the appeal should be dismissed, 
it is this day, the 20th day of December 1991, ordered that 
the appeal be dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

AWARDS/AGREEMENTS— 
Application for— 

BURSWOOD RESORT CASINO (THEATRICAL 
EMPLOYEES) AWARD 

No. A 10 of 1991. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Burswood Resort (Management) Ltd 
and 

West Australian Theatrical and Amusement Employees 
Association (Union of Employees) and Others. 

No. A 10 of 1991. 
COMMISSIONER S.A. KENNEDY. 

6 December 1991. 
Reasons for Decision. 

THE COMMISSIONER: This is an application for a new 
minimum rates award covering Burswood Resort (Manage- 
ment) Ltd (hereinafter 'the Applicant') and employees of it 
who are eligible to be members of the West Australian 
Theatrical and Amusement Employees Association (Union 
of Employees), and who are employed in the callings 
specified in the wages clause of the proposed award. The 
schedule of the proposed award was amended by leave in 
the course of proceedings. 

The West Australian Theatrical and Amusement Employ- 
ees Association (Union of Employees) (hereinafter 'the 
Respondent Union') says that the terms of the proposed 

award have been the subject of extensive consultation 
involving its membership at the Applicant's casino prem- 
ises. The Respondent Union supports the application. 

The employees who would be affected are currently 
covered by the Theatrical Employees (General Theatrical) 
Award No. 7 of 1984 as varied. Thus the application seeks 
to replace that award insofar as it currently binds Burswood 
Resort (Management) Ltd in relation to certain of its 
employees. 

In some respects the differences between the terms of the 
proposed award and that it seeks to replace are marked. 

One of the most significant of these involves the wage 
rates. The wage rates in the current award were last amended 
in 1989 [69 WAIG 1624] to include the 3% and $10.00 
provided for in the 1988 State Wage Case. The Applicant 
here now seeks to reflect those classifications relevant to its 
operations in the wages clause of the proposed award and 
to increase the rates by the 4% second tier adjustment 
available since July 1987 and by the amounts available 
pursuant to the Structural Efficiency Principle as expressed 
in the 1989 State Wage Case. The particular classifications, 
as they would be adjusted by the respective amounts of 
$15.00 and $12.50 under this proposal, were identified by 
the Applicant. 

A commitment by the union party to the matter is a 
precondition to the recourse to the increases pursuant to the 
Structural Efficiency Principle. A commitment is reflected 
in the proposed award. It is expressed in standard terms. 

Major changes in the proposed award from that currently 
applying include the provision for notice (from one week to 
two weeks), the hours clause (from 40 per week to 76 per 
fortnight), the shift work provisions, (to no more than 10 
shifts per fortnight) the ordinary hours provision, the 
payment of wages provision and the rosters provision. 

These changes are said by the Applicant to be justified 
by reference to the nature of the operations of the enterprise 
concerned. The Respondent Union endorses the changes. 

The proposed sick leave, maternity leave, long service 
leave and bereavement leave provisions are standard. The 
proposed annual leave clause includes provision for an extra 
week's leave for an employee who works shifts. Other 
provisions such as the higher duties clause and various 
allowances included are said to either reflect the current 
award or to reflect conditions currently applying in the 
enterprise to other award covered employees. 

Thus the provision for additional rates for ordinary hours 
is identified as being from the Hotel and Tavern Workers' 
Award, 1978; the provision of an electrician's allowance in 
the proposed Clause 11 is identified as reflecting that 
currently expressed in the award covering maintenance 
employees of this Applicant; and similarly the laundry 
allowance. 

It is said that the allowances have been adjusted for the 
increases allowed pursuant to the Second Tier Principle and 
the Structural Efficiency Principle. 

The proposed Clause 24 includes a wages deduction 
provision to apply to any employee who cannot be usefully 
employed in the event of industrial action "by the Union or 
Unions affiliated with it or by any other association or union 
or through the break down of the Company's machinery or 
any stoppage of work from any cause which the Company 
cannot reasonably prevent". This clause does not appear in 
the award it is sought to replace. It does appear in another 
award covering employees of the Applicant. And, in any 
event, the Respondent Union endorses its insertion. 

It is noted that the parties agree that they now should have 
regard for the allowances and minimum rates requirements 
and will be shortly discussing the 2.5% wage increase 
available as a consequence of the June 1991 State Wage 
Case. In the light of this, the term of 24 months in the 
proposed award was questioned by the Commission. As a 
result the proposal was amended by leave to delete this 
provision. 

It is clear from the submissions of the Applicant and a 
consideration of the existing provisions in the award sought 
to be replaced so far as it is concerned that the terms of the 
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proposed award would result in considerable flexibility 
improvements and benefits for the employer Applicant. 
Further it is clear that the proposed award would better 
enable the employer Applicant to pursue enterprise specific 
work arrangements across a broader base of its employees. 

This application is for a new award but in the circum- 
stances can hardly be construed as a first award. To all 
intents and purposes it constitutes a Second Tier Principle 
claim and a Structural Efficiency Principle claim with 
attendant variations in allowances and conditions of 
employment within an award specific to the employer. It is 
a material consideration that these are endorsed by the 
Respondent Union. 

Having regard for what is before the Commission, I have 
concluded that the application does not offend the Princi- 
ples. 

The proposed award as amended by leave will issue. The 
operative date for the Burswood Resort Casino (Theatrical 
Employees) Award No. A 10 of 1991 will be the beginning 
of the first pay period on or after 2 December 1991. Minutes 
will now issue. There will be a speaking to those Minutes 
shortly. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Ltd 

and 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) and Others. 
No. A 10 of 1991. 

COMMISSIONER S.A. KENNEDY. 
19 December 1991. 

Order. 
HAVING heard Mr D. Jones on behalf of Burswood Resort 
(Management) Ltd and Mr G. Newton on behalf of the West 
Australian Theatrical and Amusement Employees Associa- 
tion (Union of Employees), now therefore, I the undersigned 
pursuant to the powers conferred by the Industrial Relations 
Act 1979, and by consent, do hereby order— 

That an Award — Burswood Resort Casino (Theatri- 
cal Employees) Award No. A 10 of 1991 — issue in the 
terms of the following Schedule with effect on and 
from the 16th day of December 1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1.-Title. 

This Award shall be known as the Burswood Resort 
Casino (Theatrical Employees) Award No. A 10 of 1991 and 
shall replace the Theatrical Employees (General Theatrical) 
Award No. 7 of 1984 as varied, insofar as the area of land 
occupied by the Burswood Resort Casino in the State of 
Western Australia. 

2. —Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Principles —September 1989 
3. Area and Scope 
4. Definitions 
5. Contract of Service 
6. Rates of Pay 
7. Hours 
8. Overtime 
9. Additional Rates for Ordinary Hours 

10. Special Rates and Provisions 
11. Casual Employees 

12. Part Time Employees 
13. Sick Leave 
14. Annual Leave 
15. Bereavement Leave 
16. Long Service Leave 
17. Maternity Leave 
18. Payment of Wages 
19. Higher Duties 
20. Meal Breaks 
21. Public Holidays 
22. Time and Wages Record 
23. Provisions Relating to Unions 
24. Resolution of Disputes 
25. Superannuation 
26. Roster 

Schedule A —Parties 

2A.—State Wage Principles —September 1989. 
It is a term of this Award that the Union undertake for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989, not to 
pursue any extra claims, Award or overaward, except when 
consistent with the State Wage Principles. 

3. —Area and Scope. 
This Award shall be binding upon Burswood Resort 

(Management) Limited and any successor, assignee or 
transmittee of Burswood Resort (Management) Limited in 
its capacity as Manager of the Burswood Property Trust and 
all employees employed in the callings described in Clause 
6. — Rates of Pay, of this Award. 

4. —Definitions. 
(1) "Company" shall mean Burswood Resort (Manage- 

ment) Limited and any successor, assignee or transmittee of 
Burswood Resort (Management) Limited in its capacity as 
Manager of the Burswood Property Trust. 

(2) "Union" shall mean the West Australian Theatrical 
and Amusement Employees Association (Union of Employ- 
ees). 

(3) "Ordinary Time Rate" shall mean the rates of pay 
referred to in Clause 6.— Rates of Pay for the various 
classifications within the Award, as varied from time to 
time. 

(4) "Daily Spread of Shift" shall mean the time which 
elapses from the employee's actual starting time to the 
employee's actual finishing time in each shift. 

(5) "Rostered Day Off" shall mean any period of 
twenty-four (24) continuous hours off work between the 
completion of the employee's last rostered ordinary shift and 
the commencement of the employee's next rostered ordinary 
shift of work. 

(6) "Theatre or Venue" shall mean, for the purposes of 
defining the areas in which work under this Award may be 
performed, shall include, the Burswood Showroom; the 
Burswood Convention Centre and any of the function 
rooms, meeting rooms or foyer areas contained within; the 
Burswood Superdome; and the Burswood Casino Complex 
including any area or outlet contained within, and shall also 
include work performed in any outdoor area of the Resort 
Complex bounded by the area of land occupied by the 
Burswood Resort Casino. 

5. — Contract of Service. 
(1) Except for casual employees, the contract of service 

shall be on a fortnightly basis. 
(2) Employment shall be terminated by two weeks' notice 

on either side, given on any working day during the fortnight 
or by payment by the Company or the forfeiture by the 
employee, as the case may be, of two weeks' pay. 

(3) (a) For the purposes of this clause, the term "two 
weeks' notice" shall mean those ordinary hours rostered to 
work in any given rostered fortnight, provided that the 
period shall not include the shift in which the notice is given. 

(b) The term "two weeks' pay" shall mean 76 hours' 
wages paid at the ordinary time rates, provided that in the 
case of a part time employee two weeks' pay shall mean the 
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number of hours the employee would have normally worked 
in that particular fortnight calculated at the ordinary rate for 
part time employees. 

(4) Nothing in this clause shall affect the right of the 
Company to dismiss any employee without notice for 
misconduct and in such cases, wages shall be paid up to the 
time of dismissal only. 

6. — Rates of Pay. 
The minimum fortnightly rate of pay to be paid to an 

employee shall be as set out hereunder for the relevant 
classification. 

Classification Pef 
Fortnight 

S 
(1) STAGE MANAGEMENT 

DEPARTMENT: 
(a) Stage Manager 842.00 
(b) Assistant Stage Manager 686.40 

(2) MECHANICAL DEPARTMENT: 
(a) Workshop 

(i) Carpenter 725.20 
(ii) Carpenter's Assistant 638.00 

(b) Stage 
(i) Head Mechanist 820.80 

(ii) Mechanist/Head Flyman 725.20 
(Hi) Stage Hand/Flyman 638.00 

(3) ELECTRICAL/LIGHTING 
DEPARTMENT: 

(a) Head Electrician 820.80 
(b) Electrician/Main Switchboard 

Operator 725.20 
(c) Electrical Hand 638.00 

(4) AUDIO VISUAL DEPARTMENT: 
(a) Head Audio Technician 820.80 
(b) Audio Operator 725.20 
(c) Audio Hand 638.00 

(5) WARDROBE DEPARTMENT: 
Wardrobe Hand/Dresser/Valet 638.00 

(6) PROPERTY MANAGEMENT: 
Property Hand 638.00 

(7) FRONT OF HOUSE: 
(a) Head Booking Clerk 750.00 
(b) Booking Clerk 725.20 
(c) Ticket Seller 635.20 
(d) Programme Sellers 607.20 
(e) Ushers/Ticket Takers/Cloakroom 

Attendant 622.00 
(8) SERVICES: 

(a) Receptionist/Telephonist 622.00 
(b) Utility Person 623.80 

(9) SKILLED THEATRE LABOUR NOT 
CLASSIFIED ELSEWHERE: 820.80 

(10) UNSKILLED THEATRE LABOUR 
NOT CLASSIFIED ELSEWHERE: 611.20 

7. — Hours. 
(1) (a) Subject to this clause and except as provided 

elsewhere in this Award, the ordinary hours of work shall 
be seventy six per fortnight. 

(b) The ordinary hours of work shall be exclusive of meal 
breaks and be so rostered that an employee shall not be 
required to commence work on more than ten shifts in each 
fortnight. 

(c) Each ordinary hours work period shall not be less than 
four nor more than ten ordinary hours, and shall be worked 
within a spread of shift not exceeding twelve hours. 

(d) Where an ordinary hours work period commences 
prior to midnight on any day and finishes in the early hours 
of the next day, that work period shall be deemed to have 
been worked on the day upon which the ordinary hours work 

period commenced. Provided, however, that the employee 
shall be paid the appropriate additional rates provided by 
Clause 9.— Additional Rates for Ordinary Hours or Clause 
21. —Public Holidays according to the actual hours worked 
in that work period. 

(2) The Company shall have the right to roster the 
ordinary hours of work for each employee according to the 
needs of the business. 

8. —Overtime. 
(1) Overtime shall mean all work performed outside of the 

rostered ordinary hours of work or outside the daily spread 
of shift and shall be paid at the following rates. 

(a) Monday to Friday, both inclusive, time and one 
half for the first two hours and double time 
thereafter. 

(b) Between midnight Friday and midnight Sunday, 
double time for all hours worked. 

(2) An employee working overtime shall be entitled to a 
ten consecutive hour break between the time the employee 
finishes the overtime and the commencement of the 
employee's ordinary hours in the next rostered shift. 

(3) Where an employee after having left work for the day, 
is recalled to work by the Company prior to the commence- 
ment of the employee's next rostered ordinary shift, the 
employee shall be paid for all work performed at the rate 
of double time with a minimum payment as for three and 
one half hours' work. Provided that these provisions shall 
not apply in the case of any hours which are worked 
immediately prior to and continuously with an employee's 
commencement of his/her ordinary hours in the next 
rostered shift. 

(4) Where overtime is performed on any portion of an 
employee's rostered days off, payment shall be made at the 
rate of double time with a minimum payment as for three 
and one half hours' work, provided that such three and one 
half hours' minimum shall not apply where the overtime is 
continuous with the previous day's duty. 

(5) All overtime worked shall be paid at the rates 
prescribed in this clause on the basis that each shift worked 
shall stand alone. 

(6) The Company may require any employee to work 
reasonable overtime at the prescribed overtime rates and 
such employee shall work overtime in accordance with such 
provisions. 

(7) No Union party to this Award, or employee or 
employees covered by this Award, shall in any way, whether 
directly or indirectly, be a party to or concerned in any ban, 
limitation or restriction upon the working of overtime in 
accordance with the requirements of this clause. 

9. —Additional Rates for Ordinary Hours. 
(1) An employee who is rostered to work any of that 

employee's ordinary hours prior to 7.00am or after 7.00pm 
Monday to Friday, both inclusive shall, in addition to that 
employee's ordinary time rate of pay be entitled to an 
allowance of 98 cents per hour for each such hour completed 
or part thereof, with a minimum payment of $1.96 per shift. 

(2) (a) All ordinary hours worked between midnight 
Friday and midnight Saturday shall be paid at the rate of 
time and one half. 

(b) All ordinary hours worked between midnight Saturday 
and midnight Sunday shall be paid at the rate of double time. 

10. —Special Rates and Provisions. 
(1) An employee who holds, and in the course of 

employment is required to use, a current "A" Grade, "B" 
Grade, "L" Grade or "R" Grade licence issued pursuant 
to the relevant regulation in force on the 28th day of 
February 1978 under the Electricity Act 1945 shall be paid 
an allowance of $26.40 per fortnight. 

(2) The Company shall have available a sufficient supply 
or protection equipment for use by employees when engaged 
on work for which some protective equipment is reasonably 
necessary. 
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(3) Adequate safety gear (including insulating gloves, 
mats and/or shields where necessary) shall be provided by 
the Company for employees required to work on live 
electrical equipment. 

(4) Where the Company requires an employee to wear a 
special uniform in the performance of duties, such special 
uniform shall be provided by the Company and shall at all 
times remain the Company's property. A special uniform 
shall consist of coloured vest or jacket and tie, shirt or 
blouse, trousers or skirts, or overalls. 

(5) Where any employee is required to wear a costume 
or uniform more unusual than is reasonably necessary for 
the performance of his or her work having regard to all 
circumstances, he or she shall, if engaged by the fortnight, 
be paid $13.04 per fortnight and, if engaged otherwise, be 
paid $1.31 per performance in addition to any other moneys 
payable under the Award. 

(6) All uniform items issued by the Company shall be 
fully maintained and laundered by the Company. If not 
maintained and laundered by the Company, the employee 
shall be paid $4.00 per fortnight as a laundry allowance. 

11. —Casual Employees. 
(1) "Casual employee'' shall mean an employee engaged 

on an hourly contract of service. 
(2) Casual employees shall be engaged for a minimum 

period of three and one half consecutive hours on each 
occasion required. 

(3) A casual employee shall receive a loading of twenty 
percent in addition to the ordinary rate. 

(4) (a) Casual employees shall be paid at the rate of time 
and one half for all hours worked on a Saturday, double time 
for all hours worked on a Sunday, and at the rate of double 
time and one half for all hours worked on any of the holidays 
referred to in paragraph (a) of subclause (1) of Clause 
21. —Public Holidays. 

(b) "Time" as referred to above shall be l/76th of the 
fortnightly rate of pay for the classification as prescribed in 
Clause 6. —Rates of Pay of this Award plus a loading of 
twenty percent. 

(5) The provisions of Clause 7. —Hours, Clause 8.— 
Overtime, Clause 9. —Additional Rates for Ordinary Hours, 
Clause 13. —Sick Leave, Clause 14. —Annual Leave, Clause 
15. — Bereavement Leave, and Clause 21. —Public Holidays 
shall not apply to a casual employee. 

12. —Part Time Employees. 
(1) A part time employee shall mean an employee who, 

subject to the provisions of Clause 7. —Hours, regularly 
works less than seventy six hours each fortnight. 

(2) Part time employees shall receive payment for wages, 
annual leave, holidays, bereavement leave and sick leave on 
a pro rata basis in the same proportion as the number of 
hours regularly worked each fortnight bears to seventy six 
hours. 

13. —Sick Leave. 
(1) (a) An employee who is unable to attend or remain at 

his or her place of employment during ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance with 
the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 6 
and 1/3 hours pay for each completed month of service with 
the Company. 

(c) If in the first or successive years of service with the 
Company an employee is absent on the ground of personal 
ill health or injury for a period longer than his/her 
entitlement to paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time the employee's 
services terminate if before the end of the year of service, 
to the extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unpaid portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 

the period for which entitlement has accrued during the year 
at the time of the absence. 

(3) To be entitled to payment in accordance with this 
clause the employee shall, where practicable, advise the 
Company prior to his/her normal commencement time, of 
his/her inability to attend work, the nature of the illness or 
injury and the estimated duration of the absence. 

(4) (a) Subject to subclause (b), the provisions of this 
clause shall not apply to an employee who fails to produce 
a certificate from a medical practitioner dated at the time of 
the absence or who fails to supply other evidence of the 
illness or injury to the satisfaction of the Company. 

(b) Provided that an employee shall not be required to 
produce a certificate from a medical practitioner with 
respect to absences of two shifts duration or less, provided 
that such absences do not exceed four shifts in any one year 
of service. 

(5) Sickness When On Annual Leave 
(a) Subject to satisfactory proof being provided in a 

certificate of a qualified medical practitioner 
obtained during the period of illness, any period 
of annual leave during which the employee is 
confined to his/her residence or a hospital as a 
result of personal ill health or injury, shall be 
regarded as sick leave. 

(b) An application to the Company to grant paid sick 
leave in place of paid annual leave shall be made 
within seven days of the employee returning to 
work. 

(c) Replacing of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to 
which the employee was entitled at the time 
he/she proceeded on annual leave, and shall not 
be made with respect to fractions of a shift. 

(d) In any case where this subclause applies, the 
replaced period of annual leave may be taken by 
the employee at another time mutually agreed, or 
failing agreement shall be added to the em- 
ployee's next period of annual leave. 

(6) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken, provided that the annual leave loading prescribed in 
Clause 14. —Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers Compensation and Assistance Act, nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

14. —Annual Leave. 
(1) (a) Except as hereinafter provided, upon the comple- 

tion of 12 months' continuous service with the Company, 
and on an annual basis thereafter, each employee (other than 
a casual employee) shall be entitled to a period of 152 
consecutive working hours annual leave paid at ordinary 
time rates. 

(b) Provided that each employee (other than a casual 
employee) shall be entitled to 38 hours additional leave after 
the completion of 12 months' continuous service with the 
Company, provided that the 38 hours entitlement shall be 
subject to a flat loading of 17.5 percent calculated on the 
employee's ordinary time rate of pay for the prescribed 
period of absence. 

(2) (a) Subject to paragraph (b) of subclause (1) of this 
clause, during a period of annual leave an employee shall 
receive a loading of 17.5 percent calculated on his/her 
ordinary time rate of pay for the prescribed period of 
absence. Provided that where the employee would have 
received any additional rates for work performed in ordinary 
hours as prescribed by this Award, had he/she not been on 
leave during the relevant period and such additional rates 
would have entitled the employee to a greater amount than 
the loading of 17.5 percent, then such additional rates shall 
be added to his/her ordinary rate of wage in lieu of the 17.5 
percent loading. Provided further, that if the additional rates 
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would have entitled the employee to a lesser amount than 
the loading of 17.5 percent then such loadings of 17.5 
percent shall be added to his/her ordinary rate of wage in lieu 
of the additional rates. 

(b) Upon application and at the Company's discretion, 
annual leave may be approved and taken to the extent that 
the employee has accrued such leave in accordance with 
subclause (1) of this clause, prior to completion of any 
twelve month qualifying period, and where such leave is 
granted the loading prescribed in paragraph (b) of subclause 
(1) and paragraph (a) of subclause (2) of this clause, but 
subject to paragraph (c) of subclause (2) of this clause, shall 
be paid on a proportionate scale. 

(c) Provided that where such leave as prescribed in 
paragraph (b) of subclause (2) of this clause is granted, any 
employee whose employment terminates prior to the 
completion of 12 months' service and who has been paid 
loading in accordance with paragraph (b) of subclause (1) 
and paragraph (a) of subclause (2) of this clause shall have 
an amount equal to the loading that has been paid deducted 
from whatever remuneration is payable by the Company 
upon his/her termination. 

(d) The loading prescribed within paragraph (b) of 
subclause (1) and paragraph (a) of subclause (2) of this 
clause shall not apply to proportionate leave on termination. 

(3) (a) Where any prescribed public holiday falls within 
an employee's period of annual leave, there shall be added 
to that period one shift being an ordinary working shift for 
each such holiday observed as aforesaid. 

(b) Where a holiday falls as aforesaid and the employee 
fails, without reasonable cause, proof whereof shall be upon 
him/her, to attend for work at his/her ordinary starting time 
on the working day immediately following the last day of 
the period of annual leave the employee shall not be entitled 
to be paid for such holiday. 

(4) (a) Any employee whose employment terminates after 
he/she has completed a twelve month qualifying period and 
who has not been allowed the leave prescribed under this 
clause in respect of that qualifying period shall be given 
payment in lieu of that leave and leave loading, or in a case 
to which subparagraph (ii) of this subclause applies, in lieu 
of so much of that leave as he/she has not been allowed 
unless: 

(i) the employee has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which the employee has been 
dismissed occurred prior to the completion of that 
qualifying period. 

(b) If after one month's continuous service in any 
qualifying twelve month period an employee leaves his/her 
employment or the employment is terminated by the 
Company through no fault of the employee, the employee 
shall be paid 5.846 hours' pay at his/her ordinary rate of 
wage in respect of each completed fortnight of service. 

(5) (a) Annual leave shall be given and taken in one 
continuous period, or if the Company and the employee so 
agrees, in two separate periods, provided that one such 
period shall be of at least 38 hours' duration. 

(b) Provided that where necessary, the Company and the 
employee may mutually agree on annual leave being taken 
in a manner other than set out in paragraph (a) of this 
subclause so as to meet some special need of the employee. 
Provided that this provision shall not be used so as to defeat 
the true purpose of annual leave. 

(c) Provided that by prior arrangement between the 
Company and the employee, annual leave may be allowed 
to accumulate for not more than two years so as to meet 
some special need of the employee. Where such annual 
leave is allowed to accumulate, the ordinary wage for that 
leave shall be the ordinary rate applicable to the employee 
at the date at which he/she became entitled to leave unless 
the Company agrees in writing that the wage be that 
applicable at the date the leave commences. 

(6) Any time in respect of which an employee is absent 
from work, shall not count for the purpose of determining 
his/her right to annual leave, unless it is an absence during 

which the employee is entitled to claim sick pay or time 
spent on holidays, annual leave and long service leave as 
described by this Award. 

15. —Bereavement Leave. 
(1) An employee shall, on the death of a wife, husband, 

de-facto wife or de-facto husband, father, father-in-law, 
mother, mother-in-law, brother, sister, child or step-child, be 
entitled on notice to leave up to and including the day of the 
funeral of such relation and such leave shall be without 
deduction of pay for a period not exceeding the number of 
ordinary hours that would have been worked by the 
employee in the two work periods rostered to be worked on 
the day of, and the day preceding, the funeral. 

(2) Provided that proof of such death shall be furnished 
by the employee to the satisfaction of the Company on each 
such occasion. 

(3) Provided that this clause shall have no application 
when the period of leave claimed in accordance with this 
clause coincides with any other period of leave that the 
employee concerned may have already taken. 

16. —Long Service Leave. 
The long service leave provisions set out in Volume 70 

of the Western Australian Industrial Gazette at pages 
2079 — 2082 inclusive, are hereby deemed incorporated in 
this Award. 

17. —Maternity Leave. 
(1) Eligibility for Maternity Leave: 
An employee who becomes pregnant shall, upon produc- 

tion to the Company of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with the 
Company immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12-52 weeks and shall include a period of 
six weeks' compulsory leave to be taken immedi- 
ately before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to the Company stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to the Company of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this 
subclause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is occasioned 
by the confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job: 
Where in the opinion of a duly qualified medical 

practitioner illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the Company deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 
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If the transfer to a safe job is not practicable, the employee 
may, or the Company may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the Company, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
Company, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the Company which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the Company that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) She shall be entitled to such period of unpaid 
leave (to be known as Special Maternity 
Leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) For illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to Special 
Maternity Leave, to such paid sick leave as 
to which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as Special Maternity Leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclause (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided that the aggregate of leave including leave taken 

pursuant to subclause (3) and (6) hereof does not exceed 52 
weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised Award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the Award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
Award. 

(b) The Company shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of the Company in relation to termina- 
tion of employment are not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
Company given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave, or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before the Company engages a replacement 
employee under this subclause, the Company shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before the Company engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the Company shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring the Company to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where the employment continues beyond the 12 
months qualifying period. 

18. —Payment of Wages. 
(1) Wages shall be paid fortnightly into a bank account, 

or any other account, nominated and available to the 
employee. 
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(2) An employee who lawfully terminates his/her employ- 
ment, or is dismissed for reasons other than misconduct, 
shall be paid all wages due on the next working day 
following cessation. 

(3) At the time of being paid, each employee shall be 
issued with a statement by the Company showing gross 
wages and allowances due to the employee and all 
deductions made therefrom. 

(4) The Company shall pay all wages into the employee's 
nominated account on a day other than a Saturday or Sunday 
and no later than five days after the end of any rostered 
fortnight. 

19. —Higher Duties. 
Where an employee is required to work on duties, the 

prescribed rate of pay for which is higher than for the 
employee's ordinary duty, he/she shall be paid for the time 
so worked at the higher rate with a minimum payment at 
such rate as for three and a half hours. 

20. —Meal Breaks. 
(1) Each employee (other than a casual employee) shall 

be entitled to an unpaid meal break of not less than 30 
minutes nor more than 60 minutes which shall commence 
after completing not less than one hour 30 minutes and not 
more than six (6) hours of any rostered shift. Provided that 
where it is not possible to grant the meal break during the 
above prescribed period the said meal break shall be treated 
as time worked and the employee shall, in addition to 
ordinary time rates, be paid 50 percent of the ordinary hourly 
rate applying to such employee, until such time as the 
employee is released for a meal, or until the completion of 
the rostered shift, whichever is the sooner. 

(2) A casual employee shall be entitled to an unpaid meal 
break of not less than 30 minutes nor more than 60 minutes 
which shall commence after completing a minimum period 
of four (4) hours' work. Provided that a casual employee 
may elect not to take the meal break, as provided, and in 
such circumstances the meal break shall be treated as time 
worked and paid for as such. 

21. —Public Holidays. 
(1) (a) The following days, subject to paragraph (c) hereof 

shall be observed as paid holidays: New Year's Day, 
Australia Day, Labour Day, Good Friday, Easter Monday, 
Anzac Day, State Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. All work done on any such 
day shall be paid for at the rate of double time and a half, 
with a minimum payment as for four hours worked, provided 
that such four hour minimum shall not apply in the case of 
those hours which are worked continuously with shifts 
commencing on the preceding day, or ceasing on the 
following day. 

(b) Where an additional public holiday (other than Easter 
Saturday) is proclaimed or gazetted by the authority of the 
Commonwealth Government or the State Government, and 
such holiday is to be observed generally by persons 
throughout the State, then such day shall be deemed to be 
a holiday for the purposes of this Award. 

(c) When any of the public holidays mentioned in 
paragraph (a) hereof falls on a Saturday or a Sunday the 
holiday shall be observed on the next succeeding Monday, 
and when Boxing Day fails on a Sunday or a Monday the 
holiday shall be observed on the next succeeding Tuesday. 
In each case the substituted day shall be observed as a public 
holiday and paid as such and the day for which it is 
substituted shall not be observed as a public holiday, and 
shall be paid at the appropriate rates. 

(2) Where an employee's rostered day off coincides with 
any of the public holidays prescribed in this clause, such 
employee shall receive 7.6 hours additional pay at ordinary 
rates from the Company on the next succeeding pay day. 

(3) Provided that when an employee is absent from his/her 
employment on only one working day or part of a day before 
or after a holiday, except on account of illness or other 
legitimate reason, he/she shall not suffer loss of payment for 
more than one day of the holidays. 

22.— Time and Wages Record. 
(1) The Company shall keep such records as may be 

necessary so as to readily ascertain the following informa- 
tion: 

(a) The full name and occupation of each employee 
and whether the employee is employed on either 
a full time, part time or casual contract of service; 

(b) The time each employee commences and finishes 
work each day. Provided that it shall be the 
employee's responsibility to complete such time 
sheets as may be required by the Company; 

(c) The number of ordinary hours and the number of 
overtime hours worked each day by each em- 
ployee and the totals for each pay period; 

(d) The wages and (if any) allowances and overtime 
paid to each employee each pay period and any 
deductions made therefrom. 

(2) The record system shall be open for inspection to a 
duly accredited official of the Union at the Company's 
office, or other convenient place, from Monday to Friday, 
both inclusive between the hours of 9.00am and 5.00pm. 
Such representatives shall be permitted reasonable time to 
inspect the records and if required may take any extract or 
copy of the information contained therein. 

(3) The Company shall retain such record for a minimum 
period of twelve months. 

23. —Provisions Relating to Unions. 
(1) The Company shall be entitled to deduct payment for 

any day or portion of a day upon which the employee cannot 
be usefully employed because of any strike, ban or limitation 
by the Union or Unions affiliated with it or by any other 
association or Union or through the breakdown of the 
Company's machinery or any stoppage of work from any 
cause which the Company cannot reasonable prevent. 

(2) The Company shall provide a notice board in a 
reasonable accessible place within the Resort for the posting 
of Union notices signed by the Secretary or other duly 
accredited official of the Union. 

(3) Any employee who may by reason of old age or 
infirmity be unable to earn the minimum wage, may be paid 
such lesser wages as may from time to time be agreed upon 
between the Union and the Company. 

24. —Resolution of Disputes. 
Any problem or dispute during the currency of the Award 

shall be dealt with as follows: 
(1) The matter should first be discussed between the 

employee concerned and his/her immediate super- 
visor with the view to resolution of the matter in 
question. 

(2) If at this point the matter is not resolved to the 
satisfaction of the employee concerned, the matter 
shall be referred to the Industrial Relations Officer 
or other appropriate Officer of the Company for 
further investigation and discussion. 

(3) If the matter should still not be settled, the 
employee concerned shall be referred to the 
Industrial and Labour Relations Manager for 
further discussion. 

(4) Should the employee concerned so desire, the 
appropriate Union delegate may accompany such 
employee and participate in any discussions or 
investigations prescribed in subclause (2) and (3) 
of this clause. If for any reason it is the intention 
of the Company to give an employee a written 
warning, such employee shall have the right to 
have a Union delegate present at such time as the 
written warning is issued. 

(5) If the matter is still not satisfactorily resolved, it 
shall be formally submitted by the Secretary or 
other official of the Union concerned to the 
Company for consideration and resolution. 

(6) Until the matter is determined in accordance with 
the above procedures, work shall continue nor- 
mally. All parties to the Award, the Company, its 



officials, the Union and its members will take all 
possible action to settle any dispute within 7 days 
of notification of the dispute to the Industrial and 
Labour Relations Manager. 

(7) No party shall be prejudiced as to the final 
settlement by continuance of work in accordance 
with this clause. 

- Superannuation. 
(1) Definitions 

In this clause: 
(a) "The Fund" means Westscheme. 
(b) "Fund Member" means an employee whose 

employment is regulated by this Award, and who 
has completed, in the case of a full time and part 
time employee, four weeks continuous service 
with the Company, and who is, or becomes a 
member of the Fund, and in the case of a casual 
employee, has completed eight weeks continuous 
service with the Company, and who is, or becomes 
a member of the Fund. 

(c) "Ordinary Time Earnings" means the base rate, 
shift penalties and (if any) overaward payments, 
and shall include in respect to casual employees 
the appropriate casual loading as prescribed by the 
Award, but shall exclude any payment for over- 
time worked. 

(2) Contributions 
(a) The Company shall contribute to the Fund, in 

accordance with the Fund Trust Deed and Rules, 
three (3) percent of the ordinary time earnings per 
fortnight under the Award on behalf of each Fund 
member. 

(b) Employees shall make application as prescribed 
for membership of the Fund in order to receive the 
benefits of this clause and except for employees 
making application to the fund by the operative 
date of this Award, contributions shall commence 
on behalf of any new employee who, applies to 
become a member of the Fund, upon acceptance 
of the employee's application for membership by 
the Fund and from the date thereof only. 

(c) Contributions for part time and casual employees 
shall be paid in accordance with paragraph (a) of 
this subclause in the proportion that the hours 
regularly worked each fortnight bears to seventy 
six hours. 

(d) Except in the case of existing employees as at the 
date of operation of this Award, full time and part 
time employees shall complete at least a period of 
four (4) weeks of service with the Company and 
casual employees shall complete at least a period 
of eight (8) weeks of service with the Company 
in order to qualify for the contributions payable 
pursuant to this clause. Upon completion of the 
appropriate qualifying period as prescribed the 
amount of contributions payable shall be deemed 
to be operative from the date of acceptance by the 
Fund of the employee's membership. 

(3) Voluntary Contributions 
Where the employee elects to make voluntary contribu- 

tions to the Fund by way of wage deductions the Company 
shall facilitate such deductions in accordance with the 
employees directions and the rates of the Fund. 

26. — Roster. 
(1) A roster of the working hours shall be exhibited in 

such place as it may conveniently and readily be seen by 
each employee concerned. 

(2) Such roster shall show — 
(a) the full name of each employee; 
(b) the hours to be worked by each employee each 

shift. 
(3) The roster shall be drawn up in such a manner as to 

show the ordinary working hours of each employee (other 
than a casual employee) for at least a fortnight in advance 

of the date of the roster, and may only be altered with 7 days' 
notice, or on account of sickness of an employee or other 
cause over which the Company has not control, or by the 
mutual consent of the Company and the employee con- 
cerned. 

Schedule A —Parties. 
Burswood Resort (Management) Ltd 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 

INDUSTRIAL SPRAYPAINTING AND 
SANDBLASTING AWARD 

No. A33 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers 

and 
Gardner Brothers and Perrott (WA) Pty Limited and Others. 

No. A 33 of 1987. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

7 May 1991. 
Reasons for Decision. 

SENIOR COMMISSIONER: This is an application for a 
new award which will, in addition, replace the Operative 
Painters and Decorators (Marine) Agreement No. 15 of 1979 
(54 WAIG 1081) and the Painters (Shipping ) Award. 

The award will be known as the "Industrial Spraypainting 
and Sandblasting Award" and will, in most areas, be the 
first comprehensive set of wage rates and conditions for that 
industry. 

It is necessary at this stage to refer to the decision of 
Martin C. (as he then was) of 30th March 1990 in this same 
application wherein the Commissioner stated inter-alia: 

"Against the background which I have outlined and 
having regard to the fact that the application before me 
is framed as it is and having regard to the nature of the 
objectors operations I find that it is not appropriate or 
equitable to maintain the objector as a party to a 
proposed award which is a construction industry award, 
an industry in which the objector is not, and I will strike 
out the objector (and any comparable employer) 
pursuant to section 27(l)(j) of the Act, in the final 
determination of this application unless the content of 
that final determination is not a construction type 
award." 

When the matter finally reconvened before the Commis- 
sion, as presently constituted, Ms J. Bailey explained that 
the position of the then objector before Martin C. had altered 
completely and submitted: 

"For the commission's information I would advise 
it that since the hearing of the preliminary matter the 
company that found particular objection with this 
award —Blastcoaters Pty Limited —has changed hands. 
It is now not under new ownership because the 
shareholders at that time are its current shareholders, 
but it is a new company with new managers. Its name 
is now Associated Corrosion Control and the company 
is at the same premises, carrying out the same business, 
as I understand it, and with the same workers as 
previously. However, in discussion with Associated 
Corrosion Control, and in particular its manager, we 
have determined that that company does not have the 
same objections to being included in the award as its 
predecessor, Blastcoaters Pty Limited. 

That company, as I understand it, has no personal 
animosity towards this union which is one of the 
grounds on which Blastcoaters Pty Limited strongly 
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objected in the preliminary matter and, in addition, the 
company, Associated Corrosion Control, does not press 
the issue that it is properly covered under the Metal 
Trades Award. Discussions with that company indicate 
that, indeed, it believes it is award free and that the 
matter of award coverage, as it was put by Mr Frank 
Carruthers for Blastcoaters in the first hearing of this 
matter, is not correct." 

(Transcript page 5) 

Essentially, the position of the respective parties is that 
the Union seeks the adoption of construction rates and 
conditions for this new award whilst the employers 
represented by Mr L. Joyce have adopted the position that: 

"With respect to all work performed on-site by 
companies in connection with the construction industry 
as defined, the union's proposal would be acceptable 
to the majority of the respondents. For on-site 
construction work the proposed award does little more 
than reflect current practice. As previously mentioned, 
seven of the 13 companies named as respondents to the 
proposed award are respondents to the National 
Building Trades Construction Award, those companies 
being Abrasive Blasting Services, Dalla Riva, Gardner 
Perrott, Mills Signs, Rustproofers, Total Corrosion 
Control and Zinco. Also as previously mentioned, that 
award would have precedence over the new state 
award. 

Of the non-national building trades respondent 
companies the custom and practice and industrial 
reality, we would submit, would we then observe either 
the national building trades construction conditions. 
Indeed, of the surveyed companies only one, Canning 
Coalers, is presently doing some construction work but 
is not respondent to the federal award." 

"The main area of objection however from the 
respondents' point of view begins with the union's 
intended application of construction conditions within 
the factory situation. It would be correct to say that it 
is a well accepted principle that construction conditions 
are simply not applied to factory operations. The basis 
of that is simply that they are irrelevant or a myriad of 
industrial principles state that to apply construction 
conditions to factory operations would in effect be 
unfair and inequitable." 

(Transcript pages 163 and 164) 

Finally Mr B. Williams' position, intervening pursuant to 
section 50 of the Act, is that: 

"As we understand it, the conditions of employment 
for work being done on building construction, on-site 
work, have been agreed and we do not take issue with 
that. It is the factory work that is award free that we 
do have a concern with. The area of concern is that this 
area of work having been award free, if this claim is 
granted in full will then be covered by conditions of 
employment which are identical to those which would 
apply to work being done on building construction 
sites. 

We would submit that that is a considerable jump in 
standards in terms of conditions of employment for this 
commission to allow and, as such, there would need to 
be very compelling reasons to do that." 

"Again what we would point out is a number of 
critical issues. One that the claim, in terms of extending 
or applying construction type conditions to factory 
work, needs to be tested by considering whether those 
conditions of employment would be excessive by 
comparison with classifications of work existing in 
similar awards." 

"As an example of the specific types of conditions 
that we are concerned about, three of four spring to 
mind. One is the hours clause. The second would be the 

issue of fares and travel, thirdly, shift rates and, 
fourthly, inclement weather. There may be other 
conditions but I think those identify some critical 
building construction type conditions that, in our view, 
this commission should not in this arbitrated hearing 
apply to work done in the factory." 

(Transcript pages 148, 151, 152 and 153) 

I turn now to consider the State Wage Case principles and 
in particular the first award principle which inter alia states: 

"In the making of a first award the long established 
principle shall apply i.e prima facie the main consider- 
ation is the existing rates and conditions" 

(69 WAIG @ 2929) 

When one turns to examine the situation as to existing 
rates and conditions one finds that, as acknowledged by all 
parties, the majority of employees employed in this industry 
receive construction rates and conditions. 

When exhibits A and B are considered, together with 
exhibit 2 they show that the majority of employers, some 
seven (7) out of thirteen (13), apply construction rates and 
conditions to their employees. 

I should add at this point that a further matter of weight 
in the Commission's deliberations is that it was not said or 
even suggested that the employers who did so had been 
subjected to industrial pressure of any kind. 

It is however also accurate that the employer's operations 
differ in that some, on the evidence and material, do not 
engage in any work on site, their operations being confined 
solely to "factory work". Further these employers divide 
into those who pay construction rates and conditions except 
for fares and travelling to a small group who apply metal 
trades provisions totally (See Exhibit B and Exhibit 2). 

Finally the situation comes down to this, applying the first 
award principle and Section 26 of the Act which I am bound 
to do the majority of employees in this industry receive 
construction rates and conditions. Secondly, the major 
employers in the industry have applied those conditions 
without industrial coercion and they are involved, as the 
evidence shows, in all facets of this industry, they are the 
"major players" in this industry. Further they consent to the 
award containing construction rates and conditions. It would 
not be equitable that a relatively small group of employees' 
employed in the same industry as the majority of their 
counterparts should receive lesser rates or conditions for the 
performance of almost identical work. 

Further there is no possibility of a "flow-on" elsewhere 
of the rates and conditions appropriate for this discrete 
industry 

However, there are three areas where, because the 
majority of the work is performed solely within a factory 
environment that construction conditions are not appropriate 
and those conditions are fares and travelling, construction 
shift work rates and the construction inclement weather 
provisions. 

Except to this extent the union's application is granted in 
principle and the parties directed to prepare a "final" draft 
award having regard to the reasons above set out. 

Appearances: Ms J.M. Bailey appeared for the applicant. 

Mr L. H. Joyce appeared for the respondents. 

Mr B.D Williams appeared as intervener on behalf of the 
Confederation of Western Australian Industry (Inc). 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Painters' and Decorators' Union of Australia, 

West Australian Branch, Union of Workers 
and 

Gardner Brothers and Perrott (WA) Pty Limited and Others. 
No. A33 of 1987. 

Industrial Spraypainting and Sandblasting Award 1991 
No. A33 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
27 November 1991. 

Award. 
HAVING heard Ms J. Harrison on behalf of the Applicant 
and Mr L. Joyce on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby makes the 
following Award. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Award No. A33 of 1987. 
1.- Title. 

This award shall be known as the "Industrial Spraypaint- 
ing and Sandblasting Award 1991" and shall replace the 
Operative Painters and Decorators (Marine) Agreement No. 
15 of 1979 and the Painters (Shipping) Award No. 32A of 
1961. 

2. —Arrangement. 
1. Title 
2. Arrangement 
3. State Wage Principles —June 1991 
4. Scope 
5. Area 
6. Term 
7. Definitions 
8. Rates of Pay 
9. Special Rates and Provisions 

10. Multi-Storey Allowance 
11. Hours 
12. Rest Periods and Crib Time 
13. Overtime 
14. Weekend Work 
15. Holidays and Holiday Work 
16. Shift Work 
17. Meal Allowance 
18. Living Away from Home —Distant Work 
19. Location Allowance 
20. Annual Leave 
21. Sick Leave 
22. Accident Pay 
23. Bereavement Leave 
24. Maternity Leave 
25. Jury Service 
26. Time Records 
27. Protection of Employees 
28. Amenities 
29. First Aid Equipment 
30. Special Tools and Protective Clothing 
31. Compensation for Clothes and Tools 
32. Payment of Wages 
33. Presenting For Work But Not Required 
34. Termination of Employment 
35. Job Stewards 
36. Posting of Award 
37. Posting of Notices 
38. Right of Entry 
39. Long Service Leave 
40. Stand Downs 
41. Prohibition of Junior Employees 
42. Settlement of Disputes 

43. Board of Reference 
44. No Reduction 
45. Award Modernisation 
46. Structural Efficiency Exercise 
47. Liberty to Apply 

Appendix A —North West Shelf Gas Project. 
Appendix B —Asbestos Eradication 
Schedule A—Respondents 

3. —State Wage Principles —June 1991. 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 704 of 1991 not to pursue 
any extra claims, award or overaward, except when 
consistent with the State Wages Principles. 

4. —Scope. 
Subject to subclause (2) hereof this award shall apply to: 

(1) (a) employers employing persons in the classifi- 
cation of painter, spraypainter, sandblaster or 
shot blaster in the industry of industrial 
painting or sandblasting; and 

(b) the employees referred to in paragraph (a) 
hereof; and 

(c) The Operative Painters & Decorators Union 
of Australia, West Australian Branch, Union 
of Workers. 

(2) this award shall not apply to any employment 
which is subject to any other award of the Western 
Australian Industrial Relations Commission as 
those awards existed at the date of the making of 
this award, nor to the employment of persons 
pursuant to the Industrial Blaster/Coater First 
Year Training Programme Agreement No. AG 2 
of 1988 and the Industrial Blaster/Coater Second 
Year Training Programme Agreement No. AG 3 
of 1988. 

5. —Area. 
This award shall operate throughout the State of Western 

Australia 

6. —Term. 
The term of this award shall be for one year from the 27th 

day of November 1991. 

7. —Definitions. 
(1) "Union" means The Operative Painters & Decorators 

Union of Australia, West Australian Branch, Union of 
Workers. 

(2) "Painter" includes spray painter, sandblaster and shot 
blaster and means any worker applying paint or its 
substitutes, or any preparation, by any means, the purpose 
of which is of a decorative or protective character for 
residential, commercial or industrial purposes (excluding 
the application of bitumen or like substances to roads and 
like surfaces), and shall include the painting of buildings and 
structures (residential, commercial and industrial) and parts 
thereof, aircraft, machinery, plant, ships and vessels includ- 
ing prefabricated work on any of the aforementioned, 
general painting, and any worker engaged in the removal of 
paint and/or its substitutes and the preparation of all work, 
surfaces and materials used in the aforementioned work. 

(3) "Casual Employee" means an employee who is 
employed for a period of less than five days (exclusive of 
overtime). 

(4) "Construction Work" means — 
(a) all work "on-site" in connection with the erec- 

tion, repair, renovation, maintenance, ornamenta- 
tion or demolition of buildings or structures; or 

(b) all work which the union and the employer 
concerned agree is construction work but only if 
the agreement is approved by the Board of 
Reference; or 

(c) all work which, in default of an agreement as 
aforesaid, is declared by the Board of Reference 
to be construction work. 
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(5) "Leading Hand" means an employee who is given by 
the employer, or his/her agent, the responsibility of directing 
and/or supervising the work of other persons, or in the case 
of only one person, the specific responsibility of directing 
and/or supervising the work of that person. 

8. —Rates of Pay. 
(1) The weekly rate of pay is as follows: — 

Painter, spraypainter, shotblaster, sandblaster 
or employee performing two or more of those 
functions $447.64 

(2) The hourly rate of pay shall be calculated by dividing 
the weekly rate by 38. 

(3) Location Allowance 
Where applicable location allowances in accordance with 

Clause 19 will be paid. 
(4) Underground Allowance 

(a) (i) Subject to paragraph (b) hereof, an employee 
required to work underground shall be paid 
an allowance of $7.52 per week in addition 
to any other amount prescribed for such 
employees elsewhere in this award, 

(ii) Where a shaft is to be sunk to a depth greater 
than six metres the payment of the under- 
ground allowance shall commence from the 
surface. 

(b) Where an employee is required to work under- 
ground for no more than four days or shifts in any 
ordinary week he/she shall be paid an under- 
ground allowance in accordance with the provi- 
sions of paragraph (n) of subclause (1) of Clause 
9. —Special Rates and Provisions in lieu of the 
allowance prescribed in paragraph (a) hereof. 

(5) Leading Hands 
(a) A person specifically appointed to be a leading 

hand shall be paid at the rate of the undermen- 
tioned additional amounts in accordance with the 
number of persons in his/her charge: — 

Wkly Rate 
Base Per 
Rate Hour 

$ $ 
(i) In charge of not more 

than one person 9.80 0.27 
(ii) In charge of 2 and not 

more than 5 persons 21.80 0.59 
(iii) In charge of 6 and not 

more than 10 persons 27.60 0.75 
(iv) In charge of over 10 

persons 36.80 1.00 
(b) The hourly rate prescribed in paragraph (a) hereof 

is calculated to the nearest cent (less than half a 
cent to be disregarded) by multiplying the weekly 
base amount by 52 and dividing the result by 50.4 
and by dividing the amount by 38. 

(6) Casual Hands 
In addition to the rate appropriate for the type of work, 

a casual hand shall be paid an additional 20 per cent of the 
rate her hour with a minimum payment as for three hours 
employment. The penalty rate herein prescribed shall be 
deemed to include, inter alia, compensation for annual 
leave. 

9.— Special Rates and Provisions. 
(1) In addition to the rates otherwise prescribed in this 

Award, the following rates shall be payable to employees 
covered by the said Award: 

(a) Insulation 
An employee handling charcoal, pumice, gran- 

ulated cork, silicate of cotton, insulwool, slag 
wool, limpet fibre, vermiculite or other recognised 
insulating material of a like nature or working in 
the immediate vicinity so as to be affected by the 
use thereof 43 cents per hour or part thereof. 

(b) Hotwork 
An employee who works in a place where the 

temperature has been raised by artificial means to 
between 35 degrees and 54 degrees Celsius —43 
cents per hour or part thereof, exceeding 54 
degrees Celsius — 42 cents per hour or part thereof. 

Where such work continues for more than two 
hours, the employee shall be entitled to 20 minutes 
rest after every two hours work without loss of 
pay, not including the special rate provided by this 
paragraph. 

(c) Cold Work 
An employee who works in a place where the 

temperature is lowered by artificial means to less 
than zero degrees Celsius shall be paid 35 cents 
per hour. 

Where such work continues for more than two 
hours, the employee shall be entitled to 20 minutes 
rest after every two hours work without loss of 
pay, not including the special rate provided by this 
paragraph. 

(d) Confined Space 
An employee required to work in a confined 

space shall be paid 43 cents per hour or part 
thereof. 

("Confined Space" means a place the dimen- 
sions or nature of which necessitate working in a 
cramped position or without sufficient ventila- 
tion.) 

(e) Swing Scaffold 
(i) an employee required to work from any type 

of swing or any scaffold suspended by rope 
or cable, bosun's chair, or suspended scaffold 
requiring use of steel or iron hooks or angle 
irons shall be paid the appropriate allowance 
set out below corresponding to the storey 
level at which the anchors or bracing, from 
which the stage is suspended, has been 
erected. 

Such allowance shall be paid for the 
minimum of four hours' work or part thereof 
until construction work (as defined) has been 
completed. 

Height of Bracing First Four Hours Each Additional 
Hour 

0-15 storeys 2.52 0.52 
16-30 storeys 3.23 0.67 
31-45 storeys 3.81 0.78 
46-60 storeys 6.26 1.30 
Greater than 60 

storeys 7.98 1.65 
(ii) Payments contained in this subclause are in 

recognition of the disabilities associated with 
the use of swing scaffolds. 

(iii) For the purpose of Clause 9(l)(e)(i) hereof: 
"Completed" means the building is fully 

functioning and all work which was part of 
the principal contract is complete. 

"Storeys" shall be given the same mean- 
ing as the storey level in Clause 10(2) of this 
Award. 

(f) Wet Work 
An employee working in any place where water 

is continually dripping on him/her so that clothing 
and boots become wet, or where there is water 
underfoot, shall be paid 35 cents per hour whilst 
so engaged. 

(g) Dirty Work 
An employee engaged on unusually dirty work 

shall be paid 35 cents per hour. 
(h) Towers Allowance 

An employee working on a chimney stack, 
spire, tower, radio or television mast or tower, air 
shaft (other than above ground in a multi-storey 
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building), cooling tower or silo, where the 
construction exceeds 15 metres in height shall be 
paid 35 cents per hour for all work above 15 
metres, and 35 cents per hour for work above each 
further 15 metres. 

Provided that any similarly constructed build- 
ing, or a building not covered by Clause 10.— 
Multi-Storey Allowance, which exceeds 15 
metres in height may be covered by this subclause, 
or by that clause by agreement or where agree- 
ment is not reached, by determination of the 
Commission. 

(i) Toxic Substances 
(i) An employee required to use toxic sub- 

stances shall be informed by the employer of 
the health hazards involved and instructed in 
the correct and necessary safeguards which 
must be observed in the use of such materials. 

(ii) Employees using such materials will be 
provided with and shall use all safeguards as 
are required by Clause 27. — Protection of 
Employees and the appropriate Government 
authority or in the absence of such require- 
ment such safeguards as are defined by a 
competent authority or person chosen by the 
union and the employer. 

(iii) Employees using toxic substances or materi- 
als of a like nature shall be paid 43 cents per 
hour. Employees working in close proximity 
to employees so engaged shall be paid 35 
cents per hour. 

(iv) For the purpose of this paragraph toxic 
substances shall include epoxy based materi- 
als and all materials which include or require 
the addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials of a 
like nature. 

(j) Fumes 
An employee required to work in a place where 

fumes of sulphur or other acid or other offensive 
fumes are present shall be paid such rates as are 
agreed upon between him/her and the employer; 
provided that, in default of agreement, the matter 
may be referred to a Board of Reference for the 
fixation of a special rate. 

Any special rate so fixed shall apply from the 
date the employer is advised of the claim and 
thereafter shall be paid as and when the fume 
condition occurs. 

(k) Asbestos 
Employees required to use materials containing 

asbestos or to work in close proximity to 
employees using such materials shall be provided 
with and shall use all necessary safeguards as 
required by the appropriate occupational health 
authority and where such safeguards include the 
mandatory wearing of protective equipment (i.e. 
combination overalls and breathing equipment or 
similar apparatus) shall be paid 43 cents per hour 
extra whilst so engaged. 

(1) Furnace Work 
An employee engaged in the construction or 

alteration or repairs to boilers, flues, furnaces, 
retorts, kilns, ovens, ladles and similar refractory 
work shall be paid 93 cents per hour. This 
additional rate shall be regarded as part of the 
wage rate for all purposes. 

(m) Acid Work 
An employee required to work on the construc- 

tion or repairs to acid furnaces, acid stills, acid 
towers and all other acid resisting brickwork shall 
be paid 93 cents per hour. This additional rate 
shall be regarded as part of the wage rate for all 
purposes. 

(n) Roof Repairs 
Employees engaged on repairs to roofs shall be 

paid 43 cents per hour. 
(o) Underground Allowance 

(i) An employee required to work underground 
for no more than four days or shifts in an 
ordinary week shall be paid $1.50 a day or 
shift in addition to any other amount pre- 
scribed for such employees elsewhere in this 
award. 

Provided that an employee required to 
work underground for more than four days or 
shifts in an ordinary week shall be paid an 
underground allowance in accordance with 
the provisions of subclause (3) of Clause 
8. —Rates of Pay. 

(ii) Where a shaft is to be sunk to a depth greater 
than 6 metres the payment of the under- 
ground allowance shall commence from the 
surface. 

(p) First Aid 
An employee who is qualified to provide first 

aid and who is appointed by his/her employer to 
carry out first aid duties in addition to his/her 
usual duties shall be paid $1.48 per day. 

(q) Fireproofing spray: An employee using a fireproof 
or composition spray shall be paid an additional 
35 cents per hour whilst so engaged. 

(r) Height Work: An employee working on any 
structure at a height of more than nine metres 
where an adequate fixed support not less than 0.75 
metres wide is not provided, shall be paid 32 cents 
per hour in addition to ordinary rates. This 
subclause shall not apply to an employee working 
on a bosun's chair or swinging stage. 

This provision shall not apply in addition to the 
Towers Allowance prescribed in paragraph (h) of 
this subclause. 

(s) Brewery Cylinders —Painters: A painter in brew- 
ery cylinders or stout tuns shall be allowed 15 
minutes' spell in the fresh air at the end of each 
hour worked by him/her. 

Such 15 minutes shall be counted as working 
time and shall be paid for as such. The rate for 
working in brewery cylinders or stout tuns shall 
be at the rate of time and one-half. When an 
employee is working overtime and is required to 
work in brewery cylinders and stout tuns he/she 
shall, in addition to the overtime rate payable, be 
paid one half of the ordinary rate payable as 
provided by Clause 8.— Rates of Pay of this 
award. 

(t) Certificate Allowance: A tradesman who is the 
holder of a scaffolding certificate or rigging 
certificate issued by the Department of Occupa- 
tional Health, Safety and Welfare and is required 
to act on that Certificate whilst engaged on work 
requiring a certificated person shall be paid an 
additional 35 cents per hour. 

Provided that this allowance shall not be 
payable cumulative on the allowance for swing 
scaffolds. 

(u) Spray Application: An employee engaged on all 
spray applications carried out in other than a 
properly constructed booth approved by the 
Department of Occupational Health, Safety and 
Welfare shall be paid 35 cents per hour extra, 

(v) Spray Painting: 
(i) Lead paint shall not be applied by a spray to 

the interior of any building and no surface 
painted with lead paint shall be rubbed down 
or scraped by a dry process. 

(ii) All employees applying paint by spraying 
shall be provided with full overalls and head 
covering and respirators by the employer. 
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(iii) Where from the nature of the paint or 
substance used in spraying a respirator would 
be of little or no practical use in preventing 
the absorption of fumes or materials from 
substances used by an employee in spray 
painting, the employee shall be paid a special 
allowance of 99 cents per day. 

(2) Conditions Respecting Special Rates 
(a) The special rates prescribed in this award shall be 

paid irrespective of the time at which work is 
performed and shall not be subject to any premium 
or penalty conditions. 

This limitation does not apply to the "All 
Purpose special rates" prescribed in paragraphs (1) 
and (m) of subclause (1) of this Clause. 

(b) Where more than one of the above rates provides 
payments for disabilities of substantially the same 
nature then only the highest of such rates shall be 
payable. 

(3) (a) The employer shall supply a safety helmet for each 
of his/her employees requesting one on any job where, 
pursuant to the regulations made under the Occupational 
Health, Safety & Welfare Act 1984, an employee is required 
to wear such helmet. 

(b) Any helmet so supplied shall remain the property of 
the employer and during the time it is on issue the employees 
shall be responsible for any loss or damage thereto, fair wear 
and tear attributable to ordinary use excepted. 

(4) Attendants on Ladders 
No employee shall work on a ladder at a height of over 

six metres from the ground when such ladder is standing in 
any street, way or lane where traffic is passing to and fro, 
without an assistant on the ground. 

(5) Electrical Sanding Equipment 
The use of electrical sanding machines, electrical wire 

brushes or other electrical equipment for sanding down paint 
work shall be governed by the following provisions — 

(i) The weight of each such machine shall not exceed 
six kilograms. 

(ii) Every employer operating any such machine shall 
endeavour to ensure that each such machine, 
together with all electrical leads and associated 
equipment, is kept in a safe condition and shall, 
if requested so to do by any employee, but not 
more often than once in any four weeks, cause the 
same to be inspected under the provisions of the 
Electricity Act and the regulations made thereun- 
der. 

(iii) Employers shall provide and supply respirators of 
a suitable type, to each employee and shall 
maintain same in an effective and clean state at all 
times. Where respirators are used by more than 
one employee, each such respirator shall be 
sterilised or a new pad inserted after use by each 
such employee. 

(iv) Employers shall also provide and supply goggles 
of a suitable type. Provided that goggles with 
celluloid lenses shall not be regarded as suitable. 

(v) All employees shall use the protective equipment 
supplied when using electrical sanding machines 
of any type. 

(6) Adequate precautions shall be taken by all employers 
for the safety of employees employed on the retaining walls 
of dams. Any dispute as to the adequacy of precautions taken 
shall be referred to the Board of Reference. 

(7) The Secretary or any authorised officer of the union 
shall have the right to visit any job for the purpose of 
ascertaining whether work is being performed in accordance 
with the provisions of the Occupational Health, Safety and 
Welfare Act 1984, and any regulations made thereunder. 

Should he/she be of the opinion that the work being 
carried out is not in accord with those provisions the 
Secretary or any authorised officer of the union shall inform 
the employer and the employees concerned accordingly and 
may report any alleged breach of the Act or the regulations 

to the Chief Inspector of the Department of Occupational 
Health, Safety and Welfare. 

(8) Where the employer provides transport to and from 
the job the conveyance used for such transport shall be 
provided with suitable and weatherproof covering. 

(9) Any dispute which may arise between the parties in 
relation to the application of any of the foregoing special 
rates and provisions may be determined by the Board of 
Reference. 

10. —Multi-Storey Allowance. 
(1) Eligibility 
A multi-storey allowance shall be paid to all employees 

on site engaged in the construction or renovation of a 
multi-storey building as defined herein, to compensate for 
the disabilities experienced in, and which are peculiar to the 
construction or renovation of a multi-storey building. 

Provided that for the purposes of this clause renovation 
work is work performed on existing multi-storey buildings, 
(as defined) as such work involves structural alterations 
which extend to more than two storey levels in a building, 
and at least part of the work to be performed is above the 
fourth floor storey level in accordance with the scale of 
payments appropriate for the highest floor level affected by 
such work. 

(2) Definition of Multi-Storey Building 
For the purposes of this award, a multi-storey building is 

a building which will, when complete, consist of five or 
more storey levels. 

"Complete" means the building is fully functional and 
all work which was part of the principal contract is 
complete. 

For the purpose of this Clause, a storey level means 
structurally completed floor, walls, pillars or columns, and 
ceiling (not being false ceilings) of a building, and shall 
include basement levels and mezzanine or similar levels (but 
excluding "half floors" such as toilet blocks or store rooms 
located between floors). 

Provided that any building or structures which do not have 
regular storey levels but which are not classed as towers, 
(e.g. grandstands, aircraft hangers, large stores, etc.) and 
which exceed 15 metres in height may be covered by this 
subclause, or by Clause 9(1 )(i) by agreement. Where no 
agreement is reached, by determination of the Commission. 

Plant Room —Further provided that a plant room situated 
on the top of a building shall constitute a further storey level 
if the plant room occupies 25% of the total roof area or an 
area of 100 square metres whichever is the lesser. 

(3) Rates For Multi-Storey Buildings 
Except as provided for in subclause (4) of this clause, an 

allowance in accordance with the following table shall be 
paid to all employees on the building site. The second and 
subsequent allowance scales shall, where applicable, com- 
mence to apply to all employees when one of the following 
components of the building —structural steel, re-inforcing 
steel, boxing or walls, rises above the floor level first 
designated in each such allowance scale. 

"Floor Level" means that stage of construction which in 
the completed building would constitute the walking surface 
of the particular floor level referred to in the table of 
payments. 

From commencement of Building to Fifteenth Floor 
Level —27 cents per hour extra; 

From Sixteenth Floor Level to Thirtieth Floor Level —34 
cents per hour extra; 

From Thirty-first Floor Level to Forty-fifth Floor Level — 
52 cents per hour extra; 

From Forty-sixth Floor Level to Sixtieth Floor Level —66 
cents per hour extra; 

From Sixty-first Floor Level Onwards — 83 cents per hour 
extra. 

The allowance payable at the highest point of the building 
shall continue until completion of the building. 
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(4) Service Cores 
(a) All employees employed on a Service Core at 

more than 15 metres above the highest point of the 
main structure shall be paid the Multi-Storey rate 
appropriate for the main structure plus the 
allowance prescribed in paragraph (h) Towers 
Allowance of subclause (1) of Clause 9. —Special 
Rates and Provisions calculated from the highest 
point reached by the main structure to the highest 
point reached by the Service Core in any one day 
period (i.e. For this purpose the highest point of 
the main structure shall be regarded as though it 
were the ground in calculating the appropriate 
Towers Allowance). 

Employees employed on a Service Core no 
higher than 15 metres above the main structure 
shall be paid in accordance with the Multi-Storey 
Allowance prescribed herein. 

(b) Provided that any section of a Service Core 
exceeding 15 metres above the highest point of the 
main structure shall be disregarded for the purpose 
of calculating the Multi-Storey Allowance appli- 
cable to the main structure. 

11. —Hours. 
(1) Except as provided elsewhere in this Award the 

ordinary hours shall be 38 per week to be worked in 
accordance with the following provisions for a four-week 
work cycle: 

(a) The ordinary working hours shall be worked in a 
20 day four week cycle, Monday to Friday 
inclusive, with 19 days of eight hours each, 
between the hours of 7.00 am and 6.00 pm, with 
0.4 of one hour on each day worked accruing as 
an entitlement to take the fourth Monday in each 
cycle as a day off paid for as though worked 
including the appropriate fares and travel rates 
where applicable. 

The rostered days shall be in accordance with those set 
each year between the Building Trades Association of 
Unions of W.A. and the construction industry employers 
associations pursuant to Clause 13(l)(a) of the Building 
Trades (Construction) Award 1978 No. R14 of 1978. 

Paid rostered days off shall be accrued by all employees 
in the following manner: 

A rostered days off shall be taken as follows — 
On the fourth Monday in each four week cycle, except 

where it falls on a public holiday, in which case the next 
working day shall be taken in lieu unless another alternate 
day in the current or next four week cycle is agreed in 
writing between the employer and the employee or between 
the Building Trades Association of Unions of W.A. and the 
construction industry employer associations to be the 
rostered day off, or to coincide with the public holiday, 
pursuant to Clause 13(1) (a) of the Building Trades 
(Construction) Award 1978. 

Provided that by agreement in writing between an 
employer and his employee(s), an alternate day in the four 
week cycle may be substituted for the fourth Monday as the 
day off paid as though worked, and where such agreement 
is reached all provisions of this Award shall apply as if such 
day was the prescribed fourth Monday. 

Provided where such agreement is reached the following 
procedures shall apply: 

(i) The employer shall, within 24 hours from when 
he reaches agreement with his employee(s) notify 
by letter or telegram, the Union of the decision to 
vary the rostered day off. 

(ii) A period of five ordinary working days shall be 
allowed to pass from the day on which the 
employer informs the Union, before the agreement 
is implemented. 

(iii) Such an agreement shall be put into effect after the 
passage of five days period of notice unless a 
union(s) registered to represent occupation(s) on 
the site refers the matter to a Board of Reference 

in which event the agreement will not be 
implemented until a decision is made by such a 
Board or a further period of five ordinary working 
days had passed, whichever is the shorter. 

Any arrangement made regarding the substi- 
tuted day, shall be made at least seven days prior 
to the date of the rostered day off. 

Provided further that 13 rostered days off are 
taken by an employee for every 12 months 
continuous service. 

(b) Where such fourth Monday or agreed rostered day 
prescribed by paragraph (a) above falls on a 
holiday as prescribed in Clause 15. — Holidays and 
Holiday Work, the next working day shall be 
taken in lieu of the rostered day off unless an 
alternate day in that four-week cycle or the next 
is agreed in writing between the employer and the 
employee. 

(c) An employee who has not worked a complete 
19-day four week cycle shall receive pro-rata 
accrued entitlements for each day worked or 
regarded as having been worked in such cycle 
payable for the rostered day off or, in the case of 
termination of employment on termination. 

(d) The accrued rostered day prescribed in paragraphs 
(a) and (b) shall be taken as a paid day off 
provided that the day may be worked where that 
is required by the employer and such work is 
necessary to allow other employees to be em- 
ployed productively or to carry out out-of-hours 
maintenance or because of unforeseen delays to a 
particular project or a section of it or for other 
reasons arising from unforeseen or emergency 
circumstances on a project, in which case, in 
addition to accrued entitlements, the employee 
shall be paid penalty rates and provisions as 
prescribed for Saturday work in Clause 14.— 
Weekend Work. 

(e) For the purposes of paragraph (a) herein days not 
worked but taken as paid leave, pursuant to the 
provisions of Clause 15. —Holidays and Holiday 
Work, Clause 20.— Annual Leave, Clause 21.— 
Sick Leave, Clause 23. —Bereavement Leave or 
Clause 25. —Jury Sen/ice, shall be deemed to be 
days worked during the four week cycle. 

(2) Meal Break 
There shall be a cessation of work and of working time 

for the purpose of a meal on each day, of no less than 30 
minutes, to be taken between noon and 1.00pm. 

(3) Early Start 
Provided that by agreement between the employer, his/her 

employees and the appropriate union the working day may 
begin at 6.00am or at any other time between that hour and 
8.00am and the working time shall then begin to run from 
the time so fixed, with a consequential adjustment to the 
meal cessation period. 

(4) Variation of Meal Breaks 
Provided further that where, because of the area of 

location of a project, the majority of on-site employees on 
the said project request, and agreement is reached, the period 
of the meal break may be extended to not more than 45 
minutes with a consequential adjustment to the daily time 
of cessation of work, subject to the following procedure 
being observed. 

(a) The employer shall, within 24 hours from when 
he/she reaches agreement with his/her employees, 
notify by letter or telegram, the union of the site 
decision to vary the meal break. 

(b) The employer shall also inform any registered 
unions of employers to which he/she belongs of 
this agreement. 

(c) A period of five ordinary working days shall be 
allowed to pass from the day on which the 
employer informs the union, before the agreement 
is implemented. 
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(d) Such an agreement shall be put into effect after 
passage of the five days' period of notice unless 
the union refers the matter to a Board of Reference 
(constituted by Clause 43 of this award) in which 
event the agreement will not be implemented until 
a decision is made by such a Board or a further 
period of five ordinary working days has passed, 
whichever is the shorter. 

12. —Rest Periods and Crib Time. 
(1) An employee who has worked continuously (except 

for meal or crib times allowed by this award) for twenty 
hours shall not be required to continue at or recommence 
work for at least 12 hours. 

(2) There shall be allowed, without deduction of pay, a 
rest period of ten minutes between 9.00a.m. and 11.00a.m. 

(3) When an employee is required to work overtime after 
the usual ceasing time for the day or shift for two hours or 
more, he/she shall be allowed to take without deduction of 
pay, a crib time of 20 minutes in duration immediately after 
such ceasing time and thereafter, after each four hours of 
continuous work, he/she shall be allowed to take also, 
without deduction of pay, a crib time of 30 minutes in 
duration. In the event of an employee remaining at work 
after the usual ceasing time without taking the crib time of 
20 minutes and continuing at work for a period of two hours 
or more, he/she shall be regarded as having worked 20 
minutes more than the time worked and be paid accordingly. 

For the purpose of this subclause "usual ceasing time" 
is at the end of ordinary hours inclusive of any time worked 
for accrual purposes as prescribed in Clause 11(1) —Hours 
or Clause 16(4) —Shift Work. 

(4) Where shift work comprises three continuous and 
consecutive shifts of eight hours per day, a crib time of 20 
minutes in duration shall be allowed without deduction of 
pay in each shift, such crib time being in lieu of any other 
rest period or cessation of work elsewhere prescribed by this 
award. 

(5) The provisions of subclauses (2), (3) and (4) of this 
clause shall not be applicable to the case of an employee 
who is allowed the rest periods prescribed in paragraphs (b) 
and (c) of subclause (1) of Clause 9.-Special Rates and 
Provisions. 

13. —Overtime. 
(1) All time worked beyond the ordinary time of work 

inclusive of any time worked for accrual purposes as 
prescribed in Clause 11(1) —Hours or Clause 16(4) —Shift 
Work of this award shall be paid for at the rate of one and 
a half times ordinary rates for the first two hours thereof and 
at double time thereafter. 

(2) An employee recalled to work overtime after leaving 
his/her employer's business premises (whether notified 
before or after leaving the premises) shall be paid for a 
minimum of three hours' work at the appropriate rates for 
each time he/she is so recalled; provided that, except in the 
case of unforeseen circumstances arising, the employee shall 
not be required to work the full three hours if the job he/she 
was recalled to perform is completed within a shorter period. 

This subclause shall not apply in cases where it is 
customary for an employee to return to his/her employer's 
premises to perform a specific job outside his/her ordinary 
working hours, or where the overtime is continuous (subject 
to a reasonable meal break) with the completion or 
commencement of ordinary working time. 

(3) If an employer requires an employee to work during 
the time prescribed by Clause 11.-Hours or Clause 
16. —Shift Work of this award for cessation of.work for the 
purpose of a meal, he/she shall allow the employee whatever 
time is necessary to make up the prescribed time of 
cessation, and the employee shall be paid at the rate of 
double time for the period worked between the prescribed 
time of cessation and the beginning of the time allowed in 
substitution for the prescribed cessation time; provided 
however, that the employer shall not be bound to pay in 
addition for the time allowed in substitution for the cessation 
time; and provided also that if the cessation time is 

shortened at the request of the employee to the minimum of 
30 minutes prescribed in Clause 11. —Hours or Clause 
16. —Shift Work of this award or to any other extent (not 
being less than 30 minutes) the employer shall not be 
required to pay more than the ordinary rates of pay for the 
time worked as a result of such shortening, but such time 
shall form part of the ordinary working time of the day. 

(4) When an employee, after having worked overtime 
and/or a shift for which he/she has not been regularly 
rostered, finishes work at a time when reasonable means of 
transport are not available the employer shall provide 
him/her with conveyance to his/her home or to the nearest 
public transport. 

(5) An employee who works so much overtime: 
(a) (i) between the termination of his/her ordinary 

work day or shift and the commencement of 
his/her ordinary work in the next day or shift, 
that he/she has not at least ten consecutive 
hours off duty between these times; 

(ii) or on Saturdays, Sundays and holidays, not 
being ordinary working days or on a rostered 
day off, without having had ten consecutive 
hours off duty in the 24 hours preceding 
his/her ordinary commencement time on 
his/her next ordinary day or shift, shall, 
subject to this subclause, be released after 
completion of such overtime until he/she has 
had ten hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(b) If, on the instructions of his/her employer, such 
employee resumes or continues to work without 
having had such ten consecutive hours off duty 
he/she shall be paid at double rates until he/she is 
released from duty for such period and he/she 
shall then be entitled to be absent until he/she has 
had ten consecutive hours off duty without loss of 
pay for ordinary working time occurring during 
such absence. 

(c) The provisions of this subclause shall apply in the 
case of shift employees as if eight hours were 
substituted for ten hours when overtime is 
worked — 

(i) for the purpose of changing shift rosters; and 
(ii) where a shift employee does not report for 

duty and a day worker or a shift employee is 
required to replace such shift employees; or 

(iii) where a shift is worked by arrangement 
between the workers themselves. 

(6) An employer may require any employee to work 
reasonable overtime. 

14. —Weekend Work. 
(1) Overtime work on Saturday shall be paid for at the rate 

of time and a half for the first two hours and double time 
thereafter, provided that all overtime worked after 12 noon 
on Saturday shall be paid for at the rate of double time. 

(2) All time worked on Sundays shall be paid for at the 
rate of double time. 

(3) An employee required to work overtime on a Saturday 
or to work on a Sunday shall be afforded at least three hours' 
work on a Saturday or four hours' work on a Sunday or shall 
be paid for three hours' work on a Saturday or four hours' 
work on a Sunday at the appropriate rate. 

(4) An employee working overtime on Saturday, or 
working on a Sunday, shall be allowed, without deduction 
of pay, a rest period of ten minutes between 9.00 a.m. and 
11.00 a.m. 

(5) An employee working overtime on a Saturday, or 
working on a Sunday, shall be allowed a paid crib time of 
20 minutes after four hours' work, to be paid for at the 
ordinary rate of pay but this provision shall not prevent any 
arrangements being made for the taking of a 30 minute meal 
period, the time in addition to the paid 20 minutes being 
without pay. 
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In the event of an employee being required to work in 
excess of a further four hours, he/she shall be allowed to take 
a paid crib time of 30 minutes which shall be paid at the 
ordinary rate of pay. 

15. —Holidays and Holiday Work. 
(1) An employee other than a casual employee shall be 

entitled to the following holidays without deduction of pay. 
Provided that if any other day be by a State Act of 
Parliament or State Proclamation substituted for any of the 
said holidays, the day so substituted shall be observed. 

Provided further that when any of the days mentioned in 
this subclause falls on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, provided 
that when Boxing Day falls on a Sunday or a Monday the 
holiday shall be observed on the next succeeding Tuesday. 

New Year's Day 
Australia Day 
Good Friday 
Easter Monday 
Anzac Day 
Labour Day 
Foundation Day 
Union Picnic Day 
Christmas Day 
Boxing Day 

"Union Picnic Day" shall be observed on the day also 
observed as "Sovereign's Birthday". 

(2) By agreement between any employer and the Union, 
other days may be substituted for the said days or any of 
them as to such employer's undertaking. 

(3) Where an additional or substitute holiday is pro- 
claimed by Order in Council or otherwise gazetted by 
authority of the Australian or State Government under any 
Act throughout the State or part thereof, such day shall 
within the defined locality, be deemed to be a holiday for 
the purposes of this award; provided that an employee shall 
not be entitled to the benefit or more than one holiday upon 
such occasion. 

(4) All work performed on any of the holidays prescribed 
in this clause or substituted in lieu thereof, shall be paid for 
at the rate of double time and a half. 

(5) (a) All work performed on the day after Good Friday 
shall be paid for at the rate of double time and a half. 

(b) An employee required to work on the Saturday 
following Good Friday shall be afforded at least four work 
or paid for four hours at the appropriate rate. 

(6) The provisions of subclauses (2), (3), (4), (5) and (6) 
of Clause 13. —Overtime shall apply in respect of work on 
a holiday. 

(7) An employee required to work on a holiday shall be 
afforded at least four hours work or paid for four hours at 
the appropriate rate. 

(8) Provided that — 
(a) An employer who terminates the employment of 

an employee except for reasons of misconduct or 
incompetency (proof of which shall lie upon the 
employer) shall pay the employee a day's ordinary 
wages for each holiday prescribed in subclause (1) 
of this clause or each holiday in a group as 
prescribed in paragraph (b) hereof which falls 
within ten consecutive days after the day of 
termination. 

(b) Where any two or more of the holidays prescribed 
in this award occur within a seven day span, such 
holidays shall for the purpose of this award be a 
group of holidays. If the first day of the group of 
holidays falls within ten consecutive days after 
termination, the whole group shall be deemed to 
fall within the ten consecutive days. 

Christmas Day, Boxing Day and New Year's 
Day shall be regarded as a group. 

(c) No employee shall be entitled to receive payment 
from more than one employer in respect of the 
same public holiday or group of holidays. 

(d) The employee has worked as required by his/her 
employer the working day immediately before and 
the working day immediately after such a holiday 
or is absent with the permission of his/her 
employer or is absent with reasonable causes. 
Absence arising by termination of employment by 
the worker shall not be reasonable cause. 

16.-Shift Work. 
(1) For the purposes of this clause: 

"Afternoon shift" means a shift finishing at or after 
9.00 p.m. and at or before 11.00 p.m. 

"Night shift" means a shift finishing after 
11.00 p.m. and at or before 7.00 a.m. 

"Early morning shift" means a shift finishing after 
12.30 p.m. and before 2.00 p.m. 

"Early afternoon shift" means a shift finishing after 
7.30 p.m. and before 9.00 p.m. 

(2) Consultation 
Where the employer intends to commence shift work for 

periods longer than 4 weeks, the union and employees are 
to notified 48 hours prior to the commencement of shift 
work, of intended start and finish dates. Further the penalty 
rates in this clause may be varied by agreement between the 
employer and Union officials. Disagreements are to be 
referred to the Western Australian Industrial Relations 
Commission. 

(3) Other than work on a Saturday, Sunday or holiday, the 
rate of pay for shift work shall be time and a half, provided 
that the employee is employed continuously for five shifts 
Monday to Friday. For any period of continuous shift work 
exceeding four weeks in length, the rate of pay for the shift 
work completed after the initial four week period shall 
become time + 20%. The observance of a holiday in any 
week shall not be regarded as a break in continuity for the 
purpose of this subclause. 

(4) An employee who is employed for less than five 
consecutive shifts Monday to Friday shall be paid for each 
day he/she works the shift work referred to in subclause (3) 
above at the rate of time and a half for the first two hours 
and double time thereafter provided that when a job finishes 
after proceeding on shift work for more than four weeks, or 
the employee terminates his/her services during the week, 
he/she shall be paid at the rate specified in subclause (3) of 
this clause for the time actually worked. 

(5) The ordinary hours of shift work shall be eight hours 
daily inclusive of meal breaks, provided that where shift 
work comprises three continuous and consecutive shifts of 
eight hours each per day, a crib time of twenty minutes in 
duration shall be allowed without deduction of pay in each 
shift, such crib time being in lieu of any other rest period 
or cessation of work elsewhere prescribed by this award. 

Employees on shift work shall accrue 0.4 of one hour for 
each eight hour shift worked to allow one complete shift to 
be taken off as a paid shift for every 20 shift cycle. This 20th 
shift shall be paid for at the appropriate shift rate as 
prescribed by this clause. 

Except as provided above, employees not working a 
complete four week cycle shall be paid accrued pro-rata 
accrued entitlements for each shift worked on the pro- 
grammed shift off or, in the case of termination of 
employment, on termination. 

The employer and employees shall agree in writing upon 
arrangements for rostered paid days off during the 20 day 
cycle or for accumulation of accrued days to be taken at or 
before the end of the particular contract provided that such 
accumulation shall be limited to no more that five such 
accrued days before they are taken as paid days off and when 
taken, the days shall be regarded as days worked for accrual 
purposes in the particular 20 shift cycle. 

Once such days have been rostered they shall be taken as 
paid days off provided that where an employer, for 
emergency reasons requires an employee to work his/her 
rostered day off, he/she shall be paid, in addition to his/her 
accrued entitlement, the penalty rates prescribed in sub- 
clause (8) of this clause. 
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For the purpose of this clause an employee shall not be 
required to work for more than five hours without a meal 
break. 

(6) The hours for shift employees when fixed, shall not 
be altered except for breakdowns or other causes beyond the 
control of the employer, provided that notice of such 
alteration shall be given to the employee not later than 
ceasing time of the previous shift. 

(7) For all work performed on a Saturday, Sunday or a 
holiday the provisions of Clause 13. —Overtime, Clause 
14. —Weekend Work and Clause 15. —Holidays and Holi- 
day Work shall be applicable in lieu of the rates prescribed 
in this clause. 

(8) Work in excess of shift hours, Monday to Friday, other 
than holidays shall be paid for at double time, provided that 
these rates shall be based in each case on ordinary rates. 

(9) Shift work hours shall be worked between Monday to 
Friday inclusive provided that shift work commencing 
before, and extending beyond midnight Friday, shall be 
regarded as a Friday shift. 

17. —Meal Allowance. 
An employee required to work overtime for at least one 

and a half hours after working ordinary hours inclusive of 
any time worked for accrual purposes as prescribed in 
Clauses 11(1) or 16(4) shall be paid by his/her employer an 
amount of $6.60 to meet the cost of a meal. 

Provided that this clause shall not apply to an employee 
who is provided with reasonable board and lodging or who 
is receiving a distant work allowance in lieu thereof as 
provided for in subclause (3) of Clause 18. —Living Away 
From Home —Distant Work and is provided with a suitable 
meal. 

18. —Living Away From Home — Distance Work. 
(1) Qualification 
An employee shall be entitled to the provisions of this 

clause when employed on a job or construction work at such 
a distance from his/her usual place of residence that he/she 
cannot reasonably return to that place each night under the 
following conditions: 

(a) The employee is not in receipt of Relocation 
Benefits through the Commonwealth Employ- 
ment Service; and 

(b) The employee is maintaining a separate place of 
residence to which it is not reasonable to expect 
him/her to return each night; and 

(c) The employee on being requested by the employer 
informs the employer, at the time of engagement, 
that he/she maintains a separate place of residence 
from the address recorded on the job application. 

Subject to Clause 18(2) an employee is regarded as bound 
by the Statement of his/her address and no entitlement shall 
exist if unknowingly to the employer he/she wilfully and 
without duress made a false statement in relation to the 
above. 

(2) Employee's Address 
(a) The employer shall require and the applicant shall 

provide the employer with the following informa- 
tion, in writing, at the time of engagement: 

(i) The address of the place of residence at the 
time of application; and 

(ii) The address of the separately maintained 
residence, if applicable. 

Provided; however, that the employer shall not 
exercise undue influence, for the purpose of 
avoiding its obligations under the award, in 
persuading the prospective employee to insert a 
false address. 

(b) No subsequent change of address shall entitle an 
employee to the provisions of this clause unless 
the employer agrees. 

(c) Documentary proof of address such as long 
service leave registration card or driver's licence 

may be accepted by an employer as proof of the 
employee's usual place of residence. 

(d) The address of the employee's usual place of 
residence and not the place of engagement shall 
determine the application of this clause. 

Any dispute arising in respect of this clause shall be 
referred to a Board of Reference. 

(3) Entitlement 
Where an employee qualifies under subclause (1) of this 

clause the employer shall either: 
(a) Provide the employee with reasonable board and 

lodging; or 
(b) Pay an allowance of $264.40 per week of seven 

days but such allowance shall not be wages. In the 
case of broken parts of the week occurring at the 
beginning or ending of employment on a distant 
job the allowance shall be $37.80 per day. 

Provided that the foregoing allowances shall be 
increased if the employee satisfies the employer 
that he/she reasonably incurred a greater outlay 
than that prescribed. In the event of disagreement 
the matter may be referred to a Board of Reference 
for determination; or 

(c) In circumstances prescribed in subclause (7) of 
this clause, provide camp accommodation and 
messing constructed and maintained in accor- 
dance with subclause (10) of this clause. 

"Reasonable board and lodging" shall mean lodging in 
a well kept establishment with three adequate meals each 
day, adequate furnishings, good bedding, good floor 
coverings, good lighting and heating and with hot and cold 
running water, in either a single room or a twin room if a 
single room is not available. 

(4) Travelling Expenses 
An employee who is sent by his/her employer or selected 

or engaged by an employer or agent to go to a job which 
qualifies him/her to the provision of this clause shall not be 
entitled to any of the allowances prescribed by the 
appropriate fares and travel rates where applicable for the 
period occupied in travelling from his/her usual place of 
residence to the distant job, but in lieu thereof shall be paid: 

(a) Forward Journey — 
(i) For the time spent in so travelling, at ordinary 

rates up to a maximum of eight hours per day 
for each day of travel (to be calculated as the 
time taken by rail or the usual travelling 
facilities). 

(ii) For the amount of a fare on the most common 
method of public transport to the job (bus, 
economy air, second class rail with sleeping 
berths if necessary, which may require a first 
class rail fare), and any excess payment due 
to transporting his/her tools if such is 
incurred. 

(iii) For any meals incurred while travelling at 
$6.60 per meal. 

Provided that the employer may deduct the 
cost of the forward journey fare from an 
employee who terminates or discontinues 
his/her employment within two weeks of 
commencing on the job and who does not 
forthwith return to his/her place of engage- 
ment. 

(b) Return Journey: An employee shall, for the return 
journey receive the same time, fare and meal 
payments as provided in paragraph (a) of this 
subclause together with an amount of $10.60 to 
cover the cost of transporting himself/herself and 
his/her tools from the main public transport 
terminal to his/her usual place of residence. 

Provided that the above return journey pay- 
ments shall not be paid if the employee terminates 
or discontinues his/her employment within two 
months of commencing on the job, or is dismissed 
for misconduct. 
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(c) Departure Point 
For the purposes of this clause, travelling time 

shall be calculated as the time taken for the 
journey from the central or regional rail, bus or air 
terminal nearest the employee's usual place of 
residence to the locality of the work. 

(5) Daily Fares Allowance 
An employee engaged on a job which qualifies him/her 

to the provisions of this clause and who is required to reside 
elsewhere than on the site (or adjacent to the site and 
supplied with transport) shall be paid the allowance 
prescribed by the appropriate fares and travel rates where 
applicable. 

(6) (a) Weekend Return Home: An employee who works 
as required during the ordinary hours of work on the working 
day before and the working day after a weekend and who 
notifies the employer or his/her representative, no later than 
Tuesday of each week, of his/her intention to return to 
his/her usual place of residence at the weekend and who 
returns to his/her usual place of residence for the weekend, 
shall be paid an allowance of $19.90 for each occasion. 

(b) Paragraph (a) of this subclause shall not apply to an 
employee who is receiving the payment prescribed in 
subclause (3) of this clause in lieu of board and lodging 
being provided by the employer or who is receiving a 
camping allowance as prescribed in paragraph (b) of 
subclause (7) of this clause. 

(c) When an employee returns to his/her usual place of 
residence for a weekend or part of a weekend and does not 
absent himself/herself from the job for any of the ordinary 
working hours, no reduction of the allowance prescribed in 
paragraph (b) of subclause (3) of this clause shall be made. 

(7) Construction Camps 
(a) Camp Accommodation 

Where an employee is engaged on the construc- 
tion of projects which are located in areas where 
suitable board and lodging as defined in subclause 
(3) of this clause is not available, or where the size 
of the workforce is in excess of the available 
accommodation or where continuous concrete 
pour requirements of the project or the working 
shifts necessitate camp accommodation and 
where, because of these circumstances, it is 
necessary to house the employees in a camp, such 
camp shall be constructed and maintained in 
accordance with subclause (10) of this clause. 

(b) Camping Allowance: An employee living in a 
construction camp where free messing is not 
provided shall receive a camping allowance of 
$90.30 for every complete week he is available for 
work. If required to be in camp for less than a 
complete week he/she shall be paid $12.90 per day 
including any Saturday or Sunday if he/she is in 
camp and available for work on the working days 
immediately preceding and succeeding each Sat- 
urday and Sunday. If an employee is absent 
without the employer's approval on any day, the 
allowance shall not be payable for that day and if 
such unauthorised absence occurs on the working 
day immediately preceding or succeeding a 
Saturday or Sunday, the allowance shall not be 
payable for the Saturday or Sunday. 

(c) Camp Meal Charges 
Where a charge is made for meals in a 

construction camp, such charge shall be fixed by 
agreement between the parties. 

(8) Rest and Recreation 
(a) Rail or Road Travel 

An employee who proceeds to a job which 
qualifies him/her to the provisions of this clause, 
may, after two months' continuous service thereon 
and thereafter at three monthly periods of continu- 
ous service thereof, return to his/her usual place 
of residence at the weekend. If he does so, he shall 
be paid the amount of a bus or second class return 

railway fare to the bus or railway station nearest 
his/her usual place of residence on the pay day 
which immediately follows the date on which he 
returns to the job; provided no delay not agreed 
to by the employer takes place in connection with 
the employee's commencement of work on the 
morning of the working day following the 
weekend. 

Provided, however, that if the work upon which 
the employee is engaged will terminate in the 
ordinary course within a further 28 days after the 
expiration of any such period of two or three 
months as here before mentioned, then the 
provisions of this paragraph shall not be applica- 
ble. 

(b) Air Travel 
(i) Notwithstanding any other provisions con- 

tained in paragraph (a) of this subclause and 
in lieu of such provisions, the following 
conditions shall apply to an employee who 
qualifies under subclause (1) of this clause 
and where such construction work is located 
north of 26th parallel of south latitude or in 
any other area to which air transport is the 
only practicable means of travel, an em- 
ployee may return home after four months' 
continuous service and shall in such circum- 
stances be entitled to two days' leave with 
pay in addition to the weekend. 

Thereafter the employee may return to 
his/her usual place of residence after each 
further period of four months' continuous 
service, and in each case he shall be entitled 
to two days' leave of which one day shall be 
paid leave. 

Payment for leave and reimbursement for 
any economy air fare paid by the employee 
shall be made at the completion of the first 
pay period commencing after the date of 
return to the job. 

Provided however, that if the work upon 
which the employee is engaged will termi- 
nate in the ordinary course within a further 
28 days after the expiration of any such 
period of four months as hereinbefore men- 
tioned, then the provisions of this paragraph 
shall not be applicable. 

(ii) Employees shall be entitled in accordance 
with this subclause to travel to their usual 
place of residence, or Perth, whichever is the 
closest to the job and return provided that 
reimbursement of air fare in no case shall 
exceed the economy air fare from the job to 
Perth and return; unless an employee has 
been sent by his/her employer, or selected or 
engaged by the employer or agent, to go to 
such job from a place which is a greater 
distance from the job than Perth and the 
employee returns to that place, in which 
event reimbursement shall include the return 
air fare for the greater distance. 

(c) Limitation of Entitlement 
An employee shall be entitled to the provisions 

of either paragraph (a) or paragraph (b) herein and 
such option shall be established by agreement as 
soon as practicable after commencing on distant 
work. The entitlement shall be availed of as soon 
as reasonably practical after it becomes due and 
shall lapse after a period of two months provided 
that the employee has been notified in writing by 
the employer in the week prior to such entitlement 
becoming due of the date of entitlement and that 
such entitlement will lapse if not taken before the 
appropriate date two months later. (Proof of such 
written notice shall lie with the employer). 
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(d) Service Requirements 
For the purpose of this subclause service shall 

be deemed to be continuous notwithstanding an 
employee's absence from work as prescribed in 
this clause or as prescribed in subclause (6) of 
Clause 20. —Annual Leave. 

(e) Variable Return Home 
In special circumstances, and by agreement 

with the employer, the return to the usual place of 
residence entitlements may be granted earlier of 
taken later than the prescribed date of accrual 
without alteration to the employee's accrual 
entitlements. 

(f) Non Payment in Lieu 
Payment of fares and leave with pay as 

provided for in this subclause shall not be made 
unless availed of by the employee. 

(9) Termination 
An employee shall be entitled to notice of termination in 

sufficient time to arrange suitable transport at termination 
or shall be paid as if employed up to the end of the ordinary 
working day before transport is available. 

(10) Construction Camps Standards 
(a) Construction camps, as referred to in subclause (7) 

of this clause shall comply with the following 
standards: 

(i) The camp shall provide for accommodation 
in single rooms, of dimensions not less than 
14 cubic metres per man and shall have a 
timber, aluminium or similar floor with floor 
covering provided. Each room shall be 
furnished with reasonable sleeping accom- 
modation including a mattress, pillow and 
blankets together with a table or reasonable 
substitute therefor, a seat and a wardrobe for 
each person. 

(ii) Each room shall be fitted with a door and 
movable window of reasonable dimensions 
fitted with a gauze screen. Each room shall 
be ceiled and lined. Good artificial lighting 
shall be provided in each room. 

(iii) Except where corridor type barracks are 
provided a verandah shall be constructed in 
front of each room. Where reasonably re- 
quired, provisions shall be made for the 
heating of rooms or cooling by fan. 

(iv) Provision shall be made in the camp for 
reasonable washing facilities including hot 
and cold showers. Reasonable provisions 
shall be made for the washing of clothes. 
Toilets shall be adequate and sewered where 
possible situated within reasonable distance 
from the living quarters, access to which 
shall be by properly lighted paths. 

Provision shall be made for the effluent 
from the kitchen, laundry and showers to be 
carried away in closed pipes and dispersed in 
such a way as to avoid any risk to health. In 
any such camp messing shall be made 
available by the employer with provisions for 
a choice of meals. 

(b) Where construction camp accommodation is not 
provided and the employer provides caravan 
accommodation the employer and the unions shall 
confer as to reasonable standards for such accom- 
modation. 'In the absence of agreement being 
reached the matter shall be referred to the Western 
Australian Industrial Relations Commission. 

(11) Alternative Paid Day Off Procedure 
If the employer and the employee so agree in writing, the 

paid rostered day as prescribed in Clause 11(1) —Hours, 
may be taken and paid for in conjunction with, and additional 
to, rest and recreation leave as prescribed in subclause (8) 
of this clause, or at the end of the project, or on termination, 
whichever comes first. 

19. —Location Allowance. 

(1) Subject to the provisions of this clause, in addition to 
the wages prescribed in Clause 8. —Rates of Pay of this 
Award, an employee shall be paid the following weekly 
allowance when employed in the towns described hereun- 
der. Provided that where the wages are prescribed as 
fortnightly rates of pay, these allowances shall be shown as 
fortnightly allowances. 

TOWN $ 

Agnew 13.20 
Argyle (See subclause 12) 33.70 
Balladonia 12.60 
Barrow Island (See subclause 13) 9.50 
Boulder 5.30 
Broome 20.80 
Bullfinch 6.30 
Carnarvon 10.60 
Cockatoo Island 22.90 
Coolgardie 5.30 
Cue 13.30 
Dampier 18.00 
Denham 10.60 
Derby 21.70 
Esperance 4.10 
Eucla 14.60 
Exmouth 18.50 
Fitzroy Crossing 26.00 
Goldsworthy 12.30 
Halls Creek 29.50 
Kalbarri 4.30 
Kalgoorlie 5.30 
Kambalda 5.30 
Karratha 21.20 
Koolan Island 22.90 
Koolyanobbing 6.30 
Kununurra 33.70 
Laverton 13.20 
Learmonth 18.50 
Leinster 13.20 
Leonora 13.20 
Madura 13.60 
Marble Bar 31.90 
Meekatharra 11.40 
Mount Magnet 14.10 
Mundrabilla 14.10 
Newman 12.50 
Norseman 10.90 
Nullagine 31.80 
Onslow 21.90 
Pannawonica 16.90 
Paraburdoo 16.70 
Port Hedland 17.80 
Ravensthorpe 7.00 
Roebourne 24.30 
Sandstone 13.20 
Shark Bay 10.60 
Shay Gap 12.30 
Southern Cross 6.30 
Telfer 29.80 
Teutonic Bore 13.20 
Tom Price 16.70 
Whim Creek 21.00 
Wickham 20.60 
Wiluna 13.40 
Witternoom 28.30 
Wyndham 32.00 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) a dependent shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) a partial dependent shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependent is receiving by way of a district 
or location allowance. 
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(3) Where an employee 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act, 

such employee shall be paid 66 2/3rd per cent of the 
allowances prescribed in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December, 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July, 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January, 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July, 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purpose of this clause: 
(a) "Dependant" shall mean — 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependent" shall mean a "dependent" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Confederation of Western Australian 
Industry and the Trades and Labor Council of Western 
Australia or, failing such agreement, as may be determined 
by the Commission. Provided that, pending any such 
agreement or determination, the allowance payable for that 
purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on June 1, 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at June 1, 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to S. 50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

(13) The allowance prescribed for Barrow Island shall be 
half the allowance prescribed by Clause 8 of the "Hydrocar- 
bons and Gas (Production and Processing) Award 1986". 
Except for the location allowance prescribed under sub- 
clause (1) of this clause the terms of this clause shall not 
apply where they are inconsistent with the terms of Clause 
8 of the "Hydrocarbon and Gas (Production and Processing) 
Award 1986". 

20.— Annual Leave. 
(1) Period of Leave 
Subject to the provisions of subclause (2),(4) and (5) of 

this clause a period of 28 consecutive days, exclusive of any 
holiday occurring during the period shall be given and taken 
as leave annually to all employees other than casual 
employees after 12 months' continuous service (less the 
period of annual leave) with an employer. 

(2) Method of Taking Leave 
(a) Either 28 consecutive days, or two separate 

periods of not less than seven consecutive days in 
all cases exclusive of any holiday occurring 
therein, shall be given and taken within six months 
from the date when the right to annual leave 
accrued. 

(b) Where an employee requests that leave be allowed 
in one continuous period such request shall not be 
unreasonably refused. In the event of lack of 
agreement between the parties the matter shall be 
referred to a Board of Reference. 

(c) In circumstances where a holiday falls within one 
day of a weekend or another holiday the provi- 
sions of paragraph (a) hereof may be altered by 
agreement between the employer and a majority 
of employees affected under this award to provide 
that a single day of annual leave entitlement may 
be granted on the day between the said holiday 
and/or weekend. 

(d) Where annual leave is proposed to be given and 
taken in two periods, on of which is to be in 
conjunction with the Christmas and New Year 
holidays, representatives of the employers and 
employees, parties to this award, shall meet not 
later than the 31st day of July in each year in order 
to fix the commencing and finishing dates for the 
following Christmas/New Year period of leave. 
Where no agreement can be reached between the 
representatives, the matter shall be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

(3) Leave Allowed Before Due Date 
(a) An employer may allow an employee to take 

his/her annual leave prior to the employee's right 
thereto. In such circumstances the qualifying 
period of further annual leave shall not commence 
until the expiration of 12 months in respect of 
which the leave so allowed was taken. 

(b) Where an employer has allowed an employee to 
take his/her annual leave pursuant to paragraph (a) 
hereof and the employee's services are terminated 
(by whatsoever cause) prior to the employee 
completing the 12 months' continuous service for 
which leave was allowed in advance, the employer 
may for each complete week of the qualifying 
period of 12 months not served by the employee, 
deduct from whatever remuneration is payable 
upon the termination of the employment one 
fifty-second of the amount of wages paid on 
account of the annual leave. 

(c) Notwithstanding anything contained in this sub- 
clause an employee who has worked for 12 
months in the industry with a number of different 
employers without taking annual leave, shall be 
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entitled to take annual leave and be paid one- 
twelfth of an ordinary week's wages in respect of 
each completed 38 hours of continuous service 
with his/her current employer. 

(4) Proportionate Leave on Termination 
Where an employee has given five working days' or more 

continuous service, inclusive of any day off as prescribed 
by Clause 11(1) — Hour or 16(4) — Shift Work (exclusive of 
overtime), and he/she either leaves his/her employment of 
his/her employment is terminated by the employer he/she 
shall be paid a twelfth of a week's wages for each completed 
five working days of continuous service with his/her current 
employer for which leave has not been granted or paid for 
in accordance with this award. 

(5) Broken Service 
Where an employee breaks his/her continuity of service 

by an absence from work for any reason other than a reason 
set out in subclause (6), the amount of leave to which he/she 
would have been entitled under subclause (1) shall be 
reduced by one forty-eighth for each week or part thereof 
during which any such absence occurs and the amount of 
payment in lieu of leave to which he/she would have been 
entitled under subclause (3) shall be reduced by one-twelfth 
of one week's pay for each week or part thereof during 
which any such absence occurs. 

Provided, however, that no reduction shall be made in 
respect of any absence unless the employer informs the 
employee in writing of his/her intentions so to do within 14 
days of the termination of the absence. 

(6) Calculation of Continuous Service 
For the purposes of this clause service shall be deemed 

to be continuous notwithstanding an employee's absence 
from work for any of the following reasons— 

(a) Illness or accident up to a maximum of four weeks 
after the expiration of paid sick leave. 

(b) Bereavement leave. 
(c) Jury service. 
(d) Injury received during the course of employment 

and up to a maximum of 26 weeks for which 
he/she received workers' compensation. 

(e) Where called up for military service for up to three 
months in any qualifying period. 

(f) Any reason satisfactory to the employer or in the 
event of dispute to the appropriate Board of 
Reference. Provided that the reason shall not be 
deemed satisfactory unless the employee has 
informed the employer within twenty-four hours 
of the time when he/she was due to attend for work 
or as soon as practicable thereafter of the reason 
for the absence and the probable duration thereof. 

(7) (a) Payment for Period of Leave 
Each employee before going on leave, shall be paid in 

advance the wages which would ordinarily accrue to him/her 
during the currency of the leave. 

(b) Annual Leave loading 
In addition to the payment prescribed in paragraph (a) 

hereof an employee shall receive during a period of annual 
leave a loading of \Vl2 per centum calculated on the rates, 
loadings and allowances prescribed in Clause 8. —Rates of 
Pay and the leading hand rates prescribed in that clause if 
applicable. The loading prescribed above shall also apply to 
proportionate leave on lawful termination. 

(8) Service Under Previous Award 
Service before the date of operation of this award shall 

be taken into account for the purpose of calculating annual 
leave but an employee shall not be entitled to leave or 
payment in lieu thereof for any period in respect of which 
leave or a payment in lieu thereof has been allowed or made 
under any other award superseded by this award. 

(9) Annual Close Down 
Notwithstanding anything elsewhere contained in the 

award, an employer giving any leave in conjunction with the 
Christmas/New Year holidays may, at his/her option, 
either — 

(a) stand off without pay during the period of leave 
any employee who has not then qualified under 
subclause (1) of this clause; or 

(b) stand off for the period of leave any employee who 
has not then qualified under paragraph (a) hereof 
and pay him/her pro rata (up to the amount of the 
leave then given) for the leave for he/she has 
qualified on the basis of one-twelfth of an ordinary 
week's wages in respect of each 38 hours of 
continuous service (exclusive of overtime) during 
his/her current qualifying 12 monthly period. 

Provided that where an employer at his/her option decides 
to close down his/her establishment at Christmas/New Year 
period for the purpose of giving the whole of the annual 
leave due to all or the majority of his/her employees then 
qualified for such leave, he/she shall give at least two 
months' notice to his/her employees of his/her intention so 
to do. 

(10) Commencement of Leave —Distant Work 
If an employee is still engaged on distant work when 

annual leave is granted and the employee returns to the place 
of engagement, or if employed prior to going to country 
work the employee returns to the place regarded as his/her 
headquarters by the first reasonable means of transport, 
his/her annual leave shall commence on the first full 
working day following his/her return to such place of 
engagement or headquarters as the case may be. 

(11) Prohibition of Alternative Arrangements 
An employer shall not make payment to an employee in 

lieu of his/her annual leave or any part thereof except as is 
provided for in this clause and no contract, arrangement, or 
agreement shall annul, vary, or vitiate the provisions of this 
clause whether entered into before or after the commence- 
ment of this award. 

21. —Sick Leave. 
(1) An employee other than a casual employee as defined 

who is absent from his/her work on account of personal 
illness or on account of injury by accident, other than that 
covered by workers' compensation, shall be entitled to leave 
of absence, without deduction of pay, subject to the 
following conditions and limitations: 

(a) He/she shall within twenty-four hours of the 
commencement of such absence inform the 
employer of his/her inability to attend for duty, 
and, as far as practicable, state the nature of the 
injury or illness and the estimated duration of the 
absence. 

(b) He/she shall prove to the satisfaction of his/her 
employer (or in the event of dispute a Board of 
Reference) that he/she was unable on account of 
such illness or injury to attend for duty on the day 
or days for which sick leave is claimed. 

(c) An employee during his/her first year of employ- 
ment shall be entitled to sick leave entitlement at 
the rate of one day at the beginning of each of the 
first ten calendar months of this first year of 
employment. 

Provided that an employee who has completed 
one year of continuous employment shall be 
credited with a further 80 hours' sick leave 
entitlement at the beginning of his/her second and 
each subsequent year, which, subject to subclause 
(5) shall commence on the anniversary of engage- 
ment. 

(2) In the case of an employee who claims to be allowed 
paid sick leave in accordance with this clause for an absence 
of one day only such employee if in the year he/she has 
already been allowed paid sick leave on more than one 
occasion for one day only, shall not be entitled to payment 
for the day claimed unless he/she produces to the employer 
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a certificate of a duly qualified medical practitioner that in 
his/her, the medical practitioner's, opinion, the employee 
was unable to attend for duty on account of personal illness 
or injury. Provided that an employer may agree to accept 
from the employee a statutory declaration, stating that the 
employee was unable to attend for duty on account of 
personal illness or injury in lieu of a medical certificate. 
Nothing in this subclause shall limit the employer's right 
under paragraph (b) of subclause (1) of this clause. 

(3) Sick leave with an employer shall accumulate from 
year to year so that any balance of the period specified in 
paragraphs (c) and (d) of subclause (1) of this clause which 
in any year has not been allowed to an employee and subject 
to the conditions herein prescribed shall be allowed by that 
employer in a subsequent year, without diminution of the 
sick leave prescribed in respect of that year. 

Provided that sick leave which accumulates pursuant to 
this subclause shall be available to the employee for a period 
of ten years but for no longer from the end of the year in 
which it accrues. 

(4) Any sick leave for which any employee may become 
eligible under this award by reason of service with one 
employer shall not be cumulative upon sick leave for which 
the employee may become eligible by reason of subsequent 
service with another employer. 

(5) If an employee is terminated by his/her employer and 
re-engaged by the same employer within a period of six 
months then the employee's unclaimed balance of sick leave 
shall continue from the date of re-engagement. 

In such case the employee's next year of service will 
commence after a total of 12 months has been served with 
that employer excluding the period of interruption in service 
from the date of commencement of the previous period of 
employment or the anniversary of the commencement of the 
previous period of employment, as the case may be. 

22. —Accident Pay. 
(1) This clause shall apply to all employees covered by 

this award and the circumstances under which an employee 
shall qualify for accident pay shall be prescribed hereunder. 

(2) The employer shall pay an employee accident pay 
where the employee received an injury for which weekly 
payments or compensation are payable by or on behalf of 
the employer pursuant to the provisions of the Workers' 
Compensation and Assistance Act 1981 as amended from 
time to time. 

(3) "Accident Pay" means a weekly payment of an 
amount being the difference between the weekly amount of 
compensation paid to the employee pursuant to the said 
Workers' Compensation and Assistance Act and the 
employee's appropriate 38 hour award rate, or/and accrued 
entitlements prescribed by Clause 12(1) where the incapac- 
ity is for a lesser period than one week, the difference 
between the amount of compensation and the said award rate 
for that period. 

(4) An employer shall pay or cause to be paid accident 
pay as defined in subclause (3) of this clause during the 
incapacity of the employee arising from any one injury for 
a total of 26 weeks whether the incapacity is in one 
continuous period or not. 

(5) The liability of the employer to pay accident pay in 
accordance with this clause shall arise as at the date of the 
injury or accident in respect of which compensation is 
payable under the said Workers' Compensation and Assis- 
tance Act and the termination of the employee's employ- 
ment for any reason during the period of any incapacity shall 
in no way effect the liability of the employer to pay accident 
pay as provided in this clause. 

(6) In the event that an employee receives a lump sum in 
redemption of weekly payments under the said relevant 
legislation, the liability of the employer to pay accident pay 
as herein provided shall cease from the date of such 
redemption. 

(7) An employer may at any time apply to the Western 
Australian Industrial Relations Commission for exemption 
from the terms of this clause on the grounds that an accident 
pay scheme proposed and implemented by that employer 

contains provisions generally not less favourable to his/her 
employees than the provisions of this clause. 

23. —Bereavement Leave. 
An employee shall on the death within Australia of a wife, 

husband, father, mother, brother, sister, child, stepchild, 
mother-in-law or father-in-law, be entitled on notice to leave 
up to and including the day of the funeral of such relation, 
and such leave shall be without deduction of pay for a period 
not exceeding the number of hours worked by the employee 
in two ordinary days of work. 

Proof of such death shall be furnished by the employee 
to the satisfaction of his/her employer. 

Provided that this clause shall have no operation while the 
period of entitlement to leave under it coincides with any 
other period of entitlement to leave. 

Provided further that, with the consent of the employer, 
which consent shall not be unreasonably withheld, an 
employee shall, in addition to this entitlement to paid 
bereavement leave, be entitled to reasonable unpaid be- 
reavement leave up to ten working days in respect of the 
death within Australia or overseas of a relation to whom the 
clause applies, and that any dispute as to the granting of 
unpaid bereavement leave may be referred to a Board of 
Reference. 

For the purpose of this clause the words "wife" and 
"husband" shall include a person who lives with the 
employee as a defacto wife or husband. 

24. —Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employer by not less than 14 days notice in 
writing to the employee may require her to 
commence maternity leave at any time within the 
six weeks immediately prior to her presumed date 
of confinement. 

(e) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
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present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by the duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then — 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as special 
maternity leave) as a duly qualified medical 
practitioner certifies as necessary before her return 
to work, provided that the aggregate of paid sick 
leave, special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of an employee who was transferred 
to a safe job pursuant to subclause (3) of this 
clause, to the position she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions availa- 
ble for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

25. —Jury Service. 
Provided that an employee attempts to gain the maximum 

amount allowable from the Crown Law Department, an 
employee required to attend for jury service shall be entitled 



to have his/her pay made up by the employer to equal his/her 
ordinary pay as for eight hour inclusive of any accrued rights 
under Clauses 12(1) and 17(4) plus fares whilst meeting this 
requirement. The employee shall give his/her employer 
proof of such attendance and the amount received in respect 
of such jury service. 

26. —Time Records. 
(1) Each employer shall keep record, from which can be 

readily ascertained the following: 
(a) The name of each employee and his/her classifica- 

tion. 
(b) The hours worked each day. 
(c) The gross amount of wages and allowances paid. 
(d) The amount of each deduction made and the 

nature thereof. 
(e) The net amount of wages and allowances paid. 
(f) The employer's Workers Compensation Policy or 

other satisfactory proof of insurance such as a 
renewal certificate. 

(g) Any relevant records which detail taxation deduc- 
tions and remittances to the Australian Taxation 
Office, including those payments made as PAVE 
Tax whether under a Group Employers' Scheme 
or not. 

(h) A certificate or other documentation from the 
Construction Industry Long Service Leave Pay- 
ments Board which will confirm the employer's 
registration, the date of the last payments, and the 
period for which that payment applies (Where 
such benefits apply). 

(i) The employer's and the employee's Building 
Union Superannuation Scheme number and the 
contributions returns by the employer to the 
Building Union Superannuation Scheme on behalf 
of the employee (Where such benefits apply). 

(2) All records and documentation referred to in subclause 
(1), or copies thereof, shall be available for inspection by a 
duly accredited official of an organisation bound by this 
Award during the usual office hours, at the employer's 
office, or other convenient place: 

Provided that — 
(a) An inspection shall not be demanded unless the 

Secretary of the Union, reasonably suspects that 
a breach of the award has been committed. The 
employer shall within 48 hours supply a copy of 
the record required under subclause (1) of this 
Clause. 

(b) The employer shall record the location of the job 
if it is outside the radius specified in the fares and 
travel rates where applicable. 

27. —Protection of Employees. 
(1) The employer shall comply with the provisions of the 

laws of the State concerning the installation and mainte- 
nance of guards for machinery. 

(2) Where electric arc operators are working, suitable 
screens shall be provided in order to protect employees from 
flash. 

(3) The employer shall provide gas masks for employees 
engaged upon work where gas is present. 

(4) An employee shall not raise or lower a swinging 
scaffold (others than a bonsun's chair) alone and an 
employer shall not require an employee to raise or lower a 
swinging scaffold alone. 

(5) An employee shall not be required to carry paint of 
other materials, the property of the employer, from job to 
job. By arrangement, brushes may be taken to and from a 
job by the employee. This provision shall not apply where 
paint or materials are carried to or from a job in a vehicle 
belonging to the employer. 

(6) The employer shall provide sufficient facilities for 
washing and five minutes shall be allowed before lunch and 
before finishing time to enable employees to wash and put 
away gear. 

(7) No employee shall be permitted to have a meal in any 
paint shop or plade where paint is stored or used. 

(8) Every employer shall provide hand protective paste 
for the use of its employees. 

(9) The employer shall observe the following procedures 
when employees are required to use toxic substances 
covered by paragraph (i) of subclause (1) of Clause 
9. — Special Rates and Provisions. Where there is an absence 
of adequate natural ventilation the employer shall provide 
ventilation by artificial means and supply an approved type 
of respirator and/or an approved type of hood with airline 
attached and in addition the employer shall supply protec- 
tive clothing as approved by the Department of Occupa- 
tional Health, Safety and Welfare; proper washing facilities 
together with towels, soap and a plentiful supply of hot 
water shall be available when required. 

Where an employee is using materials of the types 
mentioned in this subclause and such work continues to 
his/her meal break, he/she shall be entitled to take washing 
time of ten minutes immediately prior to his/her meal break. 
Where this work continues to the ceasing time of the day 
or is finalised at any time prior to the ceasing time of the 
day, washing time of ten minutes shall be granted. The 
washing time break or breaks shall be counted as time 
worked. 

28. —Amenities. 
(1) At any workplace at which employees covered by this 

award are employed, the employers, the principal contractor 
or the Project Manager, as the case may be, shall be 
responsible to ensure that no less than the following 
amenities are provided — 

(a) A weatherproof amenities room with the windows 
flyscreened and capable of being opened. 

(i) Each amenities room shall be of a size not 
less than one square metre of flooring area for 
each person. 

(ii) Each amenities room shall be lined, ade- 
quately lit and ventilated (including an 
extractor fan) and shall have an appropriate 
washable floor and flystrips on the doorway. 

(iii) In each amenities room there shall be a 
non-absorbant washable topped table or 
tables with seating accommodation at a 
bench not less than 400mm wide and 450mm 
long for each person, hooks at least 450mm 
apart for the purpose of hanging clothes, and 
on any site where more than 50 persons are 
employed, flyproof ventilated cupboards 
with shelves for the storage of food. 

(iv) No amenities room shall be used for the 
storage of building or painting materials 
and/or equipment, and on work where more 
than ten persons are employed no tools shall 
be stored in that room. 

(v) On construction sites where no more than ten 
persons are employed the amenities room 
may be used for the dual purpose of an 
amenities shed and of a site office for the 
principal contractor or Project Manager. 

And the employer, principal contractor or 
Project Manager shall ensure that each shed 
is kept in a clean condition and brooms, 
mops, buckets, and cleaning compounds 
shall be provided for this purpose. 

(b) Covered garbage bins. 
(c) In a reasonably accessible place, boiling water at 

meal times and rest periods and cool, clean 
drinking water at all times. 

(d) A noticeboard or a place where notices may be 
displayed. 

(e) Toilets which shall be weatherproof and soundly 
constructed with separate closets and an appropri- 
ate washable floor. 

(i) Each toilet shall be lit by natural or artificial 
light to a high standard with each closet 
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having a hinged door capable of being closed 
from both sides. 

(ii) Should the toilets be sewered there shall be 
one closet for each 15 persons, if septic tanks 
or chemical system, one closet for each ten 
persons and otherwise one closet for each 
seven persons. 

(f) A supply of toilet paper together with soap and 
water for washing purposes. 

(2) This clause, other than paragraph (c) of subclause (1) 
shall not apply to projects on which less than five dwelling 
units are being constructed, or on projects which have a 
contracted value of not more than $276,000. 

To reflect movements in construction costs the parties to 
this award shall in December of each year, adjust the 
monetary figure mentioned in this subclause by reference to 
ABS Catalogue 8731.5 BUILDING APPROVALS WEST- 
ERN AUSTRALIA, using Table 7. Building Approvals by 
Statistical Local Areas to determine the average cost per 
new dwelling approved in Western Australia for the month 
of October which shall be multiplied by 4 and rounded to 
the nearest $1,000. The parties shall then notify the 
Commission of the adjusted figure. 

(3) This clause shall be deemed to be complied with if in 
a partially completed building, facilities of a comparable 
standard are available to be used. 

(4) Nothing herein contained shall absolve any employer 
from what is required by the Occupational Health, Safety 
and Welfare Act 1984, or any relevant legislation. 

29. —First Aid Equipment. 
(1) A first aid kit, such as is required by the law of the 

State or, if there is no relevant State law, as set out 
hereunder, shall be provided and maintained by the 
employer on each job. 

(a) At the places of work where not more than six 
persons are employed the first aid outfit shall be 
equipped and maintained to contain at least the 
following — 

Heavy Duty Metal or Plastic Box 1 
First Aid Pamphlet/Box 1 
Triangular Bandages 2 
Primapore 8.3cm x 6cm 2 
(Prepared Dressing) or a similarly 
prepared adhesive dressing that is 
composed of a non adherent dress- 
ing-pad that is attached to hypo- 
allergic adhesive and is enclosed in 
a sterilised packet 12 x 8.25cm 3 
Eye pad 2 
Medi-Prep Antiseptic Swabs or sim- 
ilar disposable tissue that is impreg- 
nated with a non sting antiseptic 
preparation enclosed in sterile sachet 6 
Bandaids 25s 1 pkt 
Adhesive Tape 2.5cm x 1m 1 
Conforming Bandage 5cm 2 
Conforming Bandage 7.5cm 1 
Eye Wash 10ml 5 
Betadine Lotion 100ml 1 
Betadine Ointment 25gm 1 
Safety Pins 1 pkt 
Scissors 1 

• Tweezers 1 
Splinter Probe 1 
Panadol 24 1 
Burnaid Burn Treatment Gel 1 
or similar gel that is easily spread 
without friction to skin and will melt 
into a liquid and smooth burnt skin 
by absorbing the heat of the burnt 
skin thus preventing secondary in- 
fection 
Cotton Wool 1 

(b) At places of work where more than six persons are 
employed the first aid outfit shall be equipped and 
maintained to contain at least the following — 

Heavy Duty Metal or Plastic Box 1 
First Aid Pamphlet/Box 1 
Triangular Bandages 3 
Primapore 8.3cm x 6cm 2 
(Prepared Dressing) or a similarly 
prepared adhesive dressing that is 
composed of a non adherent dress- 
ing-pad that is attached to hypo- 
allergic adhesive and is enclosed in 
a sterilised packet 12 x 8.25cm 3 
Crepe Bandages 10cm 1 
7.5cm 2 
5.0cm 2 
2.5cm 2 
Combine Dressing 9 x 20cm 2 
9 x 20cm 1 
20 x 20cm 1 
Eye pads Sterile 3 
Adhesive Tape 2.5cm 1 
Bandaids 25s 1 pkt 
Assorted Bandaid Shapes 1 pkt 
Medi-Prep Antiseptic Swabs or sim- 6 
ilar disposable tissue that is impreg- 
nated with a non sting antiseptic 
preparation enclosed in sterile sachet 
* Wound Closures 5 
Eye Wash 10ml 6 
Murine Eye Drops 1 
Panadol 24 1 
Cotton Wool 1 
Cotton Tipped Applicators 100 
Betadine Lotion 100ml 1 
Betadine Ointment 25gm 1 
Safety Pins 1 pkt 
Eye dust remover 1 
Splinter Probe 1 
Scissors 1 
Tweezers 1 
Burnaid Burn Treatment Gel 1 
or similar get that is easily spread 
without friction to skin and will melt 
into a liquid and smooth burnt skin 
by absorbing the heat of the burn 
skin thus preventing secondary in- 
fection 
* These are only to be used by an industrial 
nurse or a person holding advanced first-aid 
qualifications. 

(c) North of 26 degrees parallel first aid outfits shall, 
in addition to requirements provided for in 
paragraphs (a) or (b) hereof, contain items 
specified by the Royal Flying Doctor Service 
Authority recommendations for first aid outfit 
requirements for those areas, this provision shall 
not apply in areas the R.F.D.S. does not extend to. 

(2) If there is no relevant State legislation the employer 
shall as soon as is reasonably possible supply means, free 
of charge, to convey to the nearest hospital or doctor at 
which, or by whom, the employee is to be treated, any 
employee so seriously injured that it is not reasonably 
possible for such employee to travel independently of such 
conveyance. 

(3) A first aid allowance shall only be paid in accordance 
with Clause 9(l)(p). 

30. —Special Tools and Protective Clothing. 
(1) (a) The employer shall provide safety boots and two 

sets of protective clothing, including gloves and shall 
replace these items on a "fair wear and tear' basis. Any 
dispute on this matter shall be referred to a Board of 
reference. 

(b) The employer shall provide all power tools and steel 
tapes over six metres when required for the work to be 
performed. 



(c) An employer shall provide on all construction jobs in 
towns and cities, and elsewhere where reasonably necessary 
and practicable, (or if requested by the employee) a suitable 
and secure waterproof lock-up solely for the purpose of 
storing employees' tools, and on multi-storey and major 
project jobs the employer shall provide, where possible, a 
suitable lock-up for employees' tools within a reasonable 
distance of the work area of large groups of employees, 

(2) Tools 
The employer shall provide all tools in connection with 

the work of sandblasting and painting, except screw drivers, 
pliers, scrapers and crescents (up to a max of 30cm). 

31. —Compensation for Clothes and Tools. 
(1) An employee whose clothes, spectacles, hearing aids 

or tools have been accidentally spoilt by acid, sulphur or 
other deleterious substances, shall be paid such amount to 
cover the loss thereby suffered by him/her as may be agreed 
upon between him/her and his/her employer or, in default 
of agreement, as may be fixed by the appropriate Board of 
Reference. 

(2) (a) An employee shall be reimbursed by his/her 
employer to a maximum of $931.00 for loss of tools or 
clothes by fire or breaking and entering whilst securely 
stored at the employer's direction in a room or building on 
the employer's premises, job or workshop or in a lock-up 
as provided in this award or if the tools are lost or stolen 
during an employee's absence after leaving the job because 
of injury or illness. 

Provided that an employee transporting his/her own tools 
shall take all reasonable care to protect those tools and 
prevent theft or loss. 

(b) Where an employee is absent from work because of 
illness or accident and has advised the employer in 
accordance with Clause 21. —Sick Leave the employer shall 
ensure that the employee's tools are securely stored during 
his/her absence. 

(3) When an employer requires an employee to wear 
spectacles with toughened glass lenses the employer will 
pay the cost of the toughening process. 

(4) Provided that for the purposes of this clause — 
(a) Only tools used by the employee in the course of 

his/her employment shall be covered by this 
clause. 

(b) The employee shall, if requested to do so, furnish 
the employer with a list of tools so used. 

(c) Reimbursement shall be at the current replace- 
ment value of new tools of the same or comparable 
quality. 

(d) The employee shall report any theft to the police 
prior to making a claim on the employer for 
replacement of stolen tools. 

32. —Payment of Wages. 
(1) Pay Day and Methods 

(a) All wages, allowances and other moneys shall be 
paid: — 

(i) in cash; or 
(ii) by cheque, bank cheque, bank or similar 

transfer or any combination thereof, if there 
is agreement in writing between the em- 
ployer, the employees and the Union. The 
consent of the Union shall not be unreasona- 
bly withheld. 

An employee paid by other than cash shall be 
allowed reasonable time as agreed between the 
employer and the employee, to attend the Branch 
of his/her bank nearest the workplace to cash such 
cheques or draw upon the accounts during 
working hours. 

Failure to reach agreement on reasonable time 
shall be referred to a Board of Reference for 
determination. 

Payments shall be paid and available to the 
employee not later than the cessation of ordinary 
hours of work on Thursday of each working week. 

(b) Provided that in any week in which a holiday falls 
on a Friday wages accrued shall be paid on the 
previous Wednesday and provided further that 
when a holiday occurs on any Thursday wages 
accrued may be paid on the following Friday. 
Nothing shall prevent any alternative mutual 
arrangement between an employer and an em- 
ployee. 

(c) The employer shall not keep more than two days' 
wages in hand. 

(2) Payment on Termination 
When notice is given in accordance with Clause 

34. —Termination of Employment, all moneys due to the 
employee shall be paid at the time of termination; where this 
is not practicable the provisions of subclauses (6) and/or (7) 
of this clause shall apply. 

(3) Waiting Time Penalties 
An employee kept waiting for his/her wages on pay day 

for more than a quarter of an hour after the usual time of 
ceasing work shall be paid at overtime rates after that quarter 
hour with a minimum of a quarter of an hour. 

(4) Pay Packet Details 
Particulars of details of payment to each employee shall 

be included on the envelope holding the payment, or in a 
statement handed to the employee at the time such payment 
is made and shall contain the following information — 

(a) Date of payment. 
(b) Period covered by such payment. 
(c) The amount of wages paid for work at ordinary 

rates. 
(d) The gross amount of wages and allowances paid. 
(e) The amount of each deduction made and the 

nature thereof. 
(f) The net amount of wages and allowances paid. 

In addition, the following details will also be included in 
the statement when such payments and benefits apply: 

(g) The number of hours paid at overtime rates and 
the amount paid therefor. 

(h) The amount of allowances or special rates paid 
and the nature thereof. 

(i) Annual holiday payments. 
(j) Payment due on termination, including payment 

for annual leave, rostered day off accumulation, 
and public holidays. 

(k) The employer and employee's building superan- 
nuation number (where such benefits apply). 

(1) The employee's long service leave registration 
number (where such benefits apply). 

(5) Employee Terminating 
When an employee gives notice in accordance with 

Clause 34. —Termination of Employment and moneys due 
are not paid on termination the employer shall have two 
working days to send moneys due by registered post 
provided that if the moneys are not posted within that time 
then time spent waiting beyond the two working days shall 
be paid for at ordinary rates, such payment to be at the rate 
of eight hours' per day up to a week's pay when the right 
to waiting time shall terminate. 

(6) Employer Terminating —Daily Penalties 
Where an employer gives notice in accordance with 

Clause 34. — Termination of Employment all moneys due 
shall be paid at termination; where this is not practicable the 
employer shall forward the moneys due by registered post 
within two working days of termination and shall pay 
waiting time up to the time of posting at the rate of eight 
hours' ordinary time per day up to a maximum of one week's 
pay. 
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33. —Presenting for Work but Not Required. 
An employee if engaged and presenting for work to 

commence employment and not being required shall be 
entitled to at least eight hours' work or payment therefore 
at ordinary rates, plus the appropriate allowance prescribed 
by the appropriate fares and travel rates where applicable. 

Provided that this clause shall not apply if the services of 
an employee are not required by reason of inclement 
weather, in which case the provisions of the Heat Stress 
Agreement shall apply where applicable. 

34. —Termination of Employment. 
(1) One day's notice of the termination of the employment 

engagement shall be given on either side or one day's pay 
shall be paid or forfeited in lieu thereof. 

(2) For the purpose of this clause, notice given at or before 
the usual starting time of any ordinary working day shall be 
deemed to expire at the completion of that day's work. 

(3) An employee shall be allowed the one hour prior to 
termination to gather, clean, sharpen, pack and transport 
his/her tools. 

(4) Nothing in this clause shall affect the right of an 
employer to dismiss an employee without notice for 
misconduct or refusing duty. 

(5) This clause shall be read in conjunction with 
subclauses (3) and (6) of Clause 20. —Annual Leave and 
subclause (7) of Clause 32. —Payment of Wages. 

35. —Job Stewards. 
(1) An employee appointed as a Job Steward shall, upon 

notification by the Union to the employer be recognised as 
the accredited representative of the Union and he/she shall 
be allowed all necessary time during working hours to 
submit to the employer matters affecting the employees 
he/she represents and further shall be allowed reasonable 
time during working hours to attend job matters affecting 
the Union. Provided that the foregoing does not relieve the 
Job Steward of the obligation imposed upon him/her by 
his/her employer. 

A Job Steward shall notify the employer and where 
relevant the principal contractor's representative and the 
Union prior to the calling of any stop work meeting so that 
the procedures laid down in Clause 42.— Settlement of 
Disputes —may be observed before any stoppage of work 
occurs. 

(2) Prior to termination or transfer two days' notice shall 
be given to any Job Steward and the Union. Payment in lieu 
of notice shall not be given. In the event of the Union 
disputing the decision of management to transfer the Job 
Steward or terminate his/her service, the Union shall notify 
management within two working days after being informed 
of the decision of management. The Job Steward shall 
remain on the job during which time a Board of Reference 
shall deal with the matter. 

The Union shall, within three working days of notifying 
the management that it disputes the decision to transfer or 
terminate the job steward, request the Registrar or Deputy 
Registrar in writing to appoint a Board of Reference to deal 
with the matter. 

The Union and the employer shall do all things necessary 
to enable the Board to sit within ten working days of the 
management decision to transfer or terminate the job 
steward. If the Board cannot sit within ten working days 
because of the employer's failure to nominate representa- 
tives, or their unavailability to sit on the Board, the decision 
to transfer br terminate the job steward shall be null and 
void. 

If the Board cannot sit within ten working days because 
of the Union's failure to nominate representatives, or their 
unavailability to sit on the Board, the job steward's transfer 
or termination shall automatically take effect at the expiry 
of the period of ten working days. 

Provided that nothing in this subclause shall prevent the 
parties proceeding by agreement to have the matter settled 
by the Commission or a Local Disputes Board set up in 

accord with Clause 42 (3) in lieu of the Board of Reference 
procedure. 

Provided further that nothing shall affect the right of the 
employer to dismiss a job steward without notice for 
misconduct or refusing duty. 

36. —Posting of Award. 
A copy of this award, with all variations thereof, shall be 

posted and kept posted by the employer in a prominent place 
on the employer's premises accessible to the employees. 

37. —Posting of Notices. 
An employer shall not prevent an official of the union 

authorised in writing in that behalf, from posting on an 
employer's premises or job a copy of any official notice of 
the union provided such notice is of reasonable size. 

38. —Right of Entry. 
The Secretary or any other duly accredited representative 

of the Union shall have the right to enter any place or any 
premises where employees are employed at any time during 
normal working hours or when overtime is being worked, 
for the purpose of interviewing employees, checking on 
wage rates, award breaches or safety conditions or regula- 
tions so long as they do not unduly interfere with the work 
being performed by any employee during working time, and 
provided that they present themselves, with their authority 
as prescribed by this Award, to a representative of site 
management prior to pursuing their union duties on site. 

A representative of the union shall be duly accredited 
representative if he/she is the holder for the time being of 
a certificate signed by the secretary of that organisation and 
bearing the seal of that organisation in the following form, 
of in a form not materially differing therefrom: 

Operative Painters and Decorators Union of Australia, 
W.A. Branch, Union of Workers 

This is to certify that  is a duly 
accredited representative of the abovementioned organisa- 
tion for all purposes of this award made under the Industrial 
Relations Act 1979. 

(Seal) Secretary 
Specimen signature of Holder  
(Strictly not transferable) 

39. —Long Service Leave. 
The provisions set out in Volume 71 of the Western 

Australian Industrial Gazette at pages 1-4, both inclusive, 
are hereby incorporated in and form part of this award. 

The provisions of the Construction Industry Portable Paid 
Long Service Leave Act 1985 are hereby incorporated in and 
form part of this award, for employees engaged upon 
construction work. 

40. —Stand Downs. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the employee cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union, 
or through the breakdown of the employer's machinery or 
any stoppage or work by any clause which the employer 
cannot reasonably prevent. 

41. —Prohibition of Junior Employees. 
(1) Except as provided in subclause (2) hereof, the 

employment of junior employees (except trainees employed 
pursuant to the traineeship agreements named in Clause 4 
(2)) on any work which, if performed by an adult employee, 
would be subject to the provisions of this award is prohibited 
unless the consent of the Union is in each case first obtained. 
If any junior employee (except a trainee) is so employed 
such employee shall be paid not less than the rate of pay of 
an adult performing similar work. 

(2) A junior employee employed on work the subject of 
this Award, shall be paid not less than the wage prescribed 
in Clause 8 of this award for an adult employee performing 
similar work. 
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42. —Settlement of Disputes. 
(1) Where an employee or the job steward has submitted 

a request concerning any matter directly connected with 
employment to a foreman or a more senior representative of 
management and that request has been refused, the 
employee may, if he/she so desires, ask the job steward to 
submit the matter to management and the matter shall then 
be submitted by the job steward to the appropriate executive 
of the employer concerned. 

(2) If not settled at this stage, the matter shall be formally 
submitted by the State secretary of the union to the 
employer. 

(3) If not settled at this stage, the matter shall then be 
discussed between such representatives of the union as the 
union may desire and the employer, who may be accompa- 
nied by or represented by such officers or representatives of 
an association of employers as the employer may desire, 
including, where agreed, processing the dispute through 
locally organised boards or committees set up by the parties 
for this purpose. 

(4) If the matter is still not settled, it shall be submitted 
to the Commission. 

(5) Where the above procedures are being followed, work 
shall continue normally, no party shall be prejudiced as to 
final settlement by the continuance of work in accordance 
with this subclause. 

(6) Notwithstanding anything contained herein the re- 
spondents shall be free to exercise their rights if the dispute 
is not finalised within seven days of notification. 

(7) This clause shall not apply to any dispute as to a bona 
fida safety issue. 

(8) In connection with any dispute concerning a job 
steward this clause shall be subject to the provisions of 
subclause (2) of Clause 35. —Job Stewards. 

43. —Board of Reference. 
(1) There shall be a Board of Reference consisting of a 

Chairman and an equal number of employers' and employ- 
ees' members who shall be appointed pursuant to section 48 
of the Industrial Relations Act 1979 and Regulation 16 of 
the Industrial Relations Commission Regulations 1985. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which under this Award may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

44. —No Reduction. 
Notwithstanding the provisions contained in this Award, 

the rates of pay, allowances and conditions of any employee 
shall not be reduced if that employee, at the date of delivery 
of this Award, was receiving rates of pay, allowances and 
conditions in excess of those prescribed in the Award. 

45. —Award Modernisation. 
(1) The parties are committed to modernising the terms 

of the Award so that it provides for more flexible working 
arrangements, improves quality of working life, enhances 
skills and job satisfaction and assists positively in the 
restructuring process. 

(2) The parties commit themselves to the following 
principles as part of the structural efficiency process and 
have agreed to participate in a testing process in accordance 
with the provisions of this clause. 

(a) Acceptance in principle that the new Award skill 
level definitions will be more suitable for the 
needs of the industry, sometimes more broadly 
based, in other matters more truly reflective of the 
different skill levels of the tasks now performed, 
but which shall incorporate the ability for an 
employee to perform a wider range of duties 
where appropriate. 

(b) The parties will create a genuine career path for 
employees which allows advancement based on 
industry accreditation and access to training. 

(c) Co-operation in the transition from the old 
structure to the new structure in an ordered 
manner without creating false expectations or 
disputation. 

(3) The parties agree that the State Working Party will 
continue to meet the aim of modernising the Award in 
accordance with paragraph 5 of Exhibit BTA 1: "Joint 
Statement by Building Industry Unions and Employer 
Organisations —29 March 1990". 

46. — Structural Efficiency Exercise. 
(1) (a) An employer may direct an employee to carry out 

such duties as are within the limits of the employee's skills, 
competence and training consistent with the classification 
structure of this award provided that such duties are not 
designed to promote de-skilling. 

(b) Any direction issued by an employer shall be 
consistent with the employer's responsibilities to provide a 
safe and healthy working environment. 

(2) The parties to this Award are committed to co- 
operating positively to increase the efficiency, productivity 
and international competitiveness of the building and 
construction industry and to enhance the career opportuni- 
ties and job security of employees in the industry. 

(3) The parties have established a State Working Party for 
the testing and/or trialling of various skill levels and to 
enable proper consultation with both employees and 
employers in the industry on matters consistent with the 
objectives of subclause (b) herein. The parties shall process 
any such matters through that working party. 

(4) Measures raised for consideration consistent with 
subclause (c) herein shall be related to implementation of 
a new classification structure, any facilitative provisions 
contained in his Award and matters concerning training. 

(5) Without limiting the rights of either an employer or 
a Union to arbitration, any other measure designed to 
increase flexibility on a site or in an enterprise sought by any 
party shall be notified to the relevant working party and by 
agreement of the parties involved shall be implemented 
subject to the following requirements: 

(a) the changes sought shall not effect provisions 
reflecting National standard as adopted by the 
State Working Party; 

(b) the working party will consider the implications 
of the proposed measures for existing on-site 
arrangements; 

(c) the majority of employees affected by the change 
at the site or enterprise must genuinely agree to 
the change; 

(d) no employee shall lose income as a result of the 
change; 

(e) any agreement shall be subject, where appropriate, 
to approval by the Western Australian Industrial 
Relations Commission and, if approved, shall 
operate as a Schedule to this Award and take 
precedence over any provision of this Award to 
the extent of any inconsistency. 

(f) Award restructuring should be given its wider 
meaning, and Award restructure should not be 
confined to the restructuring of classifications but 
may extend to the review of other restrictive 
provisions which currently operate. To that end, 
such restrictive provisions will be reviewed on an 
ongoing basis. 

(g) The parties to this Award recognise that in order 
to increase the efficiency, productivity and inter- 
national competitiveness of industry, a greater 
commitment to training and skill development is 
required. Accordingly, the parties commit them- 
selves to: 

(i) developing a more highly skilled workforce; 
(ii) providing employees with career opportuni- 

ties through appropriate training to acquire 
additional skills; and 

(iii) removing barriers to the utilization of skills 
acquired. 
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(h) Any disputes arising in relation to the implemen- 
tation of this clause shall be subject to the 
provisions of Clause 42. — Settlement of Disputes. 

47. —Liberty to Apply. 
Liberty to apply is reserved for the Union to apply to vary 

the Award with respect to: 
(1) Rates of pay, Special Rates and Provisions, 

Multi-Storey Allowance. 
(2) Superannuation. 
(3) Redundancy 
(4) Fares and Travelling. 
(5) Heat Stress Provision. 

Appendix A. 
North West Shelf Gas Project. 

1. Application 
2. Scope 
3. Term 
4. Site Disability Allowance 
5. Special Rates 
6. Safety Footwear 
7. Living Away from Home 
8. Travel Allowance 
9. Rest and Recreation Leave 

10. Rest Periods 
11. Meal Interval 
12. Special Conditions of Employment Payment 
13. Cyclone Procedure 
14. Christmas Leave and Travel 
15. Project Disputes Procedure 
16. Safety Procedures 
17. No Extra Claims 
18. Saving 
19. Liberty to Apply 
20. 2nd Tier Restructuring and Efficiency Wage 

Increase 

1. —Application. 
This Appendix shall apply to employees eligible to be 

members of the Union engaged by Respondent employers 
to carry out work covered within the scope of this Award 
on construction work associated with the North West Shelf 
Gas Project, on the Burrup Peninsula, Western Australia. 

The provisions of this Award shall apply to such work 
unless any such provisions are inconsistent with the 
provisions of this appendix, in which case the provisions of 
this appendix shall prevail. 

In the event of any dispute arising concerning the 
application of this appendix, and agreement on the matter 
cannot be reached by the parties, the matter shall be referred 
to the Western Australian Industrial Relations Commission 
for determination. 

2. — Scope. 
This Appendix shall apply to all work associated with the 

construction of the North West Shelf Gas Project on the 
Burrup Peninsula. 

3. —Term. 
The term of this Appendix shall be for the duration of the 

construction of the L.N.G. Process Trains 1 and 2 and 
supporting'utility systems, storage, loading and related 
facilities and in any event shall not expire earlier that 
December 31, 1989 and except as otherwise provided in this 
Appendix shall take effect on and from April 4, 1988. 

4. —Site Disability Allowance. 
To compensate for conditions which exist and far exceed 

those conditions which are provided for within the award, 
including excessive dust, heat and extremes of terrain, an 
employee shall be entitled to a payment of $1.19 per hour 
for each hour worked. 

5. —Special Rates. 
Employees shall be paid an allowance at the rate of $2.58 

per hour for each hour worked to compensate for disabilities 
associated with the following classes of work and in lieu of 
the relevant amounts in Clause 9. —Special Rates and 
Provisions of this award, whether or not such work is 
performed in any one hour: 

(a) dirty or offensive work; 
(b) work in wet places 
(c) work in any confined space; 
(d) handling charcoal, pumice, granulated cork, sili- 

cate of cotton, insulwool, slag wool, or other 
recognised insulation material of a like nature, or 
working in the immediate vicinity so as to be 
affected by the use thereof; 

(e) work in a place where fumes of sulphur or other 
acid or other offensive fumes are present. 

When working outside the categories here listed the 
employee shall receive the appropriate additional rate 
prescribed in Clause 9. —Special Rates and Provisions of 
this Award. 

6. —Safety Footwear. 
(1) Each employee when commencing on site shall be 

entitled to the supply of one pair of safety boots as a free 
issue. 

(2) Each employee shall be entitled to a payment of ten 
cents per hour for each hour worked to enable him to 
maintain and replace his safety footwear as necessary. 

(3) It is a condition of employment that employees wear 
and maintain in good condition their safety footwear. It is 
recognised by the parties to the appendix that failure to 
observe these regulations may result in disciplinary action. 

7. —Living Away From Home. 
(1) Married employees who qualify for the provisions 

paragraph (b) of subclause (3) of Clause 18. —Living Away 
From Home —Distant Work and who choose to live in a 
caravan, or other accommodation rather than at the camp 
provided by the employer, will be paid an allowance of 
$275.00 per week in lieu of the allowance prescribed therein. 

The quantum prescribed in this subclause may be 
reviewed by the parties after a period of six months from 
October 1, 1987 and every six months thereafter subject to 
rent, caravan hire and caravan charge movements in 
Karratha. 

(2) For the purpose of this clause a married employee 
includes — 

(a) A person who has a defacto spouse, and 
(b) A person who is a sole parent with dependent 

children. 
(3) Employees who qualify for the allowance prescribed 

in paragraph (a) of this subclause and who elect to lawfully 
return home in the event of a Christmas shut-down or over 
the Easter break or for a period of annual leave or rest and 
recreation leave shall be entitled to be paid the allowance 
prescribed in paragraph (a) of this subclause. 

(4) An employee who qualifies for the provisions of 
paragraph (a) subclause (1) of Clause 18. —Living Away 
from Home —Distant Work and who is provided with board 
and lodging in the Hearson Village Single Persons Quarters, 
shall be paid a meal allowance of 30 dollars per week in lieu 
of being provided with a meal free of charge in the Single 
Persons Quarters Dining Rooms on Sunday lunch and two 
other evening meals to be nominated and agreed between the 
Union and all employers. 

Provided that an employee who opts to partake of a meal 
in the Single Persons Quarters Dining Rooms on the 
occasions referred to herein shall be required to pay an 
amount of ten dollars per meal on each such occasion. 

This subclause shall not take effect until agreement has 
been reached between the parties in respect to the nominated 
meals referred to herein. 
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8. —Travel Allowance. 
Employees performing work to which this Appendix 

applies and residing at Roebourne shall, in lieu of the 
provisions of Clause 13 of the award be paid a travel 
allowance of $14.00 per day. Provided that this allowance 
shall not be payable where the employer provides transport 
in accordance with the appropriate fares and travel rates 
where applicable. 

9. —Rest and Recreation Leave. 
Employees engaged on work to which this Appendix 

applies and who qualify for Rest and Recreation Leave in 
accordance with subclause (8) of Clause 18 of this award 
shall be entitled to such leave: 

(a) after ten weeks' continuous service in lieu of the 
four months continuous service provided therein 
if they are in receipt of the allowance prescribed 
in subclause (a) of Clause 7 of this Appendix to 
cover expenses reasonably incurred for board and 
lodging, or 

(b) after eight weeks' continuous service in lieu of the 
four months continuous service provided therein 
if they are provided with board and accommoda- 
tion in the Hearson Construction Village Single 
Persons Quarters. 

10. —Rest Periods. 
(1) Employees engaged on work to which this Appendix 

applies shall, in lieu of the provisions of Clause 12(2) of the 
award, be entitled to one break of ten minutes each morning 
and one break of ten minutes each afternoon. 

(2) An employer and employee may agree to any variation 
of the provisions of this clause to meet the circumstances 
of the work in hand provided that the employer shall not be 
required to make payment in excess of the time prescribed 
for rest periods in this clause. 

11. —Meal Interval. 
Notwithstanding the provisions of subclause (2), (3) and 

(4) of Clause 11. —Hours of this award and subject to 
agreement between the employer and the employee an 
employee may be required to work for up to six hours before 
the cessation of work for the purpose of a meal. 

12. —Special Conditions of Employment Payment. 
(1) Subject to the conditions prescribed herein, an 

employee who is ready, willing and available for work on 
each day Monday to Saturday for not less that fifty four (54) 
hours per week, except for an employee engaged on Shift 
Work, and who works as directed by his employer, shall be 
entitled to a payment at the rate of $115 per week. Provided 
that an employee engaged on shift work, shall work not less 
than fifty four (54) hours over his rostered week. 

This payment shall accrue weekly and be only paid in 
consequence of termination of employment. 

(2) An employee who in any week, but for absence on 
paid leave in accordance with the award would have 
qualified to accrue the payment under subclause (1) of this 
clause, shall be entitled to accrue such payment notwith- 
standing the absence on leave. 

(3) An employee who is absent in any week, other than 
in accordance with subclause (2) of this clause, shall be 
entitled to accrue that portion only of the payment 
prescribed in subclause (1) of this clause, calculated by 
reference to the time worked in that week in accordance with 
subclause (9) hereof. 

(4) The payment prescribed in subclause (1) of this clause 
shall be forfeited in any week in which an employee engages 
in industrial action. 

Provided that, in any week in which industrial action 
occurs after an employee has complied with the provisions 
of the Project Disputes Procedure in Clause 15 of this 
Appendix, and employee shall forfeit only that portion of the 
payment as is referable to the period of industrial action, 
calculated in accordance with subclause (9) hereof. 

(5) An employee engaged on site for less than one week 
shall accrue the payment of the allowance only for those 
days which he worked within that week, calculated in 
accordance with subclause (9) hereof. 

(6) An employee commencing or terminating employ- 
ment with his employer after the beginning of a week shall 
accrue the payment on the basis of the number of hours 
worked within that week, calculated in accordance with 
subclause (9) hereof. 

(7) In the case of termination for misconduct or where the 
employee fails to give notice in accordance with the Award, 
the payment will not accrue for that week. 

(8) An employee who works in excess of fifty four (54) 
hours per week shall be paid an additional $2.13 per hour 
for each hour so worked. 

(9) For the purposes of this clause payments which may 
accrue or be forfeited for any portion of a week shall be 
made on the basis of $2.13 per hour for each hour worked. 

(10) The amount prescribed in subclause (1) of this 
subclause shall not increase throughout the term of the 
Appendix. 

13. —Cyclone Procedure. 
(1) Notwithstanding the provisions of the award and 

subject to the provisions of this clause, the following shall 
apply when, because of a cyclone, the employer stands down 
those employed under this award. 

(2) Each employee who — 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer, and 

(b) following the "all clear" resumes duty in accor- 
dance with the direction of the employer, shall be 
paid for the normal rostered ordinary time and 
overtime hours occurring during the stand down. 

(c) Notwithstanding the provisions of this subclause, 
an employee who prior to the stand down due to 
a cyclone has commenced an overtime shift shall 
be paid what would have been earned on that shift 
but for the stand down. 

(3) An employee who, on any day during the cyclone 
stand down — 

(a) is required for work and is requested to do so by 
the employer; and 

(b) is not willing or available to work when so 
requested, 

is not entitled to pay for that day. 
(4) An employee who is required to remain at or who is 

called out to work during the period of time in which the 
operation has been stood down because of a cyclone shall 
be paid for all time worked at penalty rates but not so as to 
exceed a maximum of double time unless the day concerned 
is a public holiday in which event the maximum payment, 
subject to other provisions of this Award, shall not exceed 
21/2 times the single time rate. 

(5) (a) After the "all clear" has been given each employee 
shall be notified by the employer of: 

(i) the time at which normal operations are to resume; 
and 

(ii) the time at which employees are to resume work; 
and 

an employee who does not present for work at the time 
referred to in paragraph (ii) is in respect of that day only 
entitled to payment for time worked. 

(b) The notification to be given by the employer to the 
employee pursuant to subclause (5)(a) of this clause may be 
per medium of written notice or by special announcement 
broadcast by radio and/or television provided that such an 
announcement is repeated at not less than hourly intervals 
on at least two occasions prior to the then stated time at 
which normal operations are to be resumed. 

(6) Where, on the day following the resumption of normal 
operations or on any subsequent day, an employee cannot, 
because of damage caused to the operations by cyclone, be 
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usefully employed, the employer may stand down without 
pay. 

14. —Christmas Leave and Travel. 
Employees who qualify for the provisions of clause 9 of 

this Appendix may return to their home or to Perth or to any 
other place at Christmas — 

(a) by availing himself/herself of the entitlement to 
leave and travelling prior to the next accrual 
period; or 

(b) by availing himself/herself of leave and travelling 
in advance but, if by service subsequent to the 
taking of leave an entitlement to leave and 
travelling does not accrue, any payment of 
ordinary pay for the period of leave and the cost 
of air fares shall be refunded to the employer 
unless the services of the employee are terminated 
by the employer through no fault of that employee. 
For the purposes of this provision the employer 
may deduct any amount to be refunded from any 
moneys otherwise due to the employee under his 
contract of employment. 

15. —Project Disputes Procedure. 
(1) Disputes Procedures 
All parties understand the importance of the Project and 

in the interests of continued smooth running agree that every 
endeavour will be made to resolve disputes by using the 
following procedures. 

The parties that agree at all times to abide by the 
following procedure and work will continue without any 
industrial action while the parties seek resolution. 

Note 1: Site Contractors acknowledge that as negotia- 
tions proceed during the following procedure 
it may be necessary to report back to, or gain 
instruction from, the workforce. However, 
where such meetings are required, the unions 
agree to minimise disruption and shall obtain 
the agreement of management about timing 
and the venue for the meeting otherwise work 
shall continue as normal. 

Note 2: Contractors or their representatives shall make 
themselves available upon the request of the 
shop steward so as to quickly deal with the 
grievance or claim being raised. However, all 
parties need to understand that the process of 
negotiation and consultation takes time. 

Note 3: The employer shall ensure that all practices 
applied during operation of the procedure are, 
in accordance with safe working practices and 
consistent with established custom and prac- 
tice at the workplace. 

Note 4: Sensible time limits shall be allowed for the 
completion of steps 2 and 3 hereof. However, 
unless mutually agreed between the parties at 
the time, these steps should take up to three (3) 
working days providing the State Union 
Official(s) to be involved is/are available in 
that time to participate in direct negotiation. 

1. The employee and/or his/her shop steward shall 
discuss claim/or grievance with his/her foreman 
or supervisor. 

2. If the matter is unable to be resolved the shop 
steward shall discuss any claim or grievance with 
the staff member responsible for industrial rela- 
tipns. If the matter remains unresolved then it shall 
be brought to the attention of the Contractor's 
Project Manager. 

3. In the event of such negotiations not resolving the 
claim or grievance the shop steward shall involve 
the appropriate State Union Official who shall 
meet with the employer and participate in direct 
negotiations in an attempt to resolve the matter. 
The employer may seek the assistance of the 
C.W.A.I., in a further attempt to resolve the matter 
through direct negotiation. 

If the matter is not resolved by negotiation in 
accordance with steps 2 and 3 hereof, the parties 
shall record the matter(s) which remain in dispute 
and that this Procedure has been compiled with for 
the purposes of subclause (4) of Clause 11.— 
Special Conditions of Employment Payment of 
this Appendix. 

4. In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitations on the performance of work while 
steps 2 and 3 are being followed. 

5. Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties may jointly or individually refer the matter 
to the W.A. Industrial Relations Commission for 
assistance in resolving the dispute. 

(2) Demarcation 
In the event of two or more unions competing for the same 

work and an issue of demarcation arises, the following 
procedure should apply. 

All unions agree that as different unions claim different 
work around the country, rather that the competing unions 
resorting to industrial action in support of their claims, they 
will maintain the manner or method of carrying out the work 
immediately prior to the claims being made and will resolve 
inter-union disputes by negotiation. 

Where the union parties are unable to resolve the 
demarcation they will agree to refer the matter to the W.A. 
Industrial Relations Commission or the Australian Industrial 
Relations Commission. 

No party shall be prejudiced as to final settlement by the 
continuance of work in accordance with this procedure. 

Contractors acknowledge that they will work all employ- 
ees in accordance with their trade/licence or skill compe- 
tence and recognise employees will be worked within their 
assigned classifications. 

Furthermore, where the nature of the work requires or 
where circumstances arise an employer may require a 
non-tradesperson to undertake duties of a routine or general 
nature which he would not normally perform within his 
classification but for which he is competent. 

In such circumstances the employee will be paid at the 
higher rate of pay for which he is classified. 

16. —Safety Procedures. 
(1) Safety Committee 

(a) Each Main Subcontractor will have an employee 
Safety Representative and Deputy (the Deputy to 
relieve during the absence of the Safety Represen- 
tative), in each major construction area who will 
represent all workers employed by both the 
Subcontractor in that area. 

(b) Any worker may contact the Management or 
Safety Representative as he requires. If a Safety 
Representative does not have the required knowl- 
edge in a specific field, he may call upon a person 
within that contract who has the appropriate 
knowledge or, subject to authorisation by his 
Supervisor, to contact a person outside that 
Contract who has the appropriate knowledge. 

(c) Each Safety Representative shall meet weekly 
with the Subcontractor's nominated Safety Co- 
ordinator to discuss the Subcontactor's Safety 
Programme. 

(d) An Area Safety Advisory Committee shall be 
established in each major construction area as 
defined. 

The Area Safety Advisory Committee will 
consist of the K.J.R. Area Manager, K.J.R. 
Accident Prevention Advisors, Subcontractors' 
nominated Safety Co-ordinators and employees 
Safety Representatives working within the de- 
fined area. There shall be one employee Safety 
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Representative for each Subcontractor working 
within the defined area. 

Each Subcontractor's representatives shall only 
be required to attend one Area Safety Advisory 
Committee each fortnight. 

Subcontractors shall be designated to an Area 
Safety Advisory Committee based on the Area 
within which the majority of the Subcontractor's 
work is to be performed. 

The Area Safety Advisory Committee Meeting 
will be held fortnightly with a duration normally 
of one (1) hour. The Area Safety Advisory 
Committee shall review the safety performance 
within that area. 

(e) A Site Safety Advisory Committee Meeting shall 
be held monthly with a duration normally of one 
(1) hour. 

The Site Safety Advisory Committee will 
consist of K.J.R. Accident Prevention Advisors, 
and two (2) Subcontractors nominated Safety 
Co-ordinators and two (2) Employee Safety 
Representatives from each of the Area Safety 
Advisory Committees. 

The Site Safety Advisory Committee shall 
review the safety performance of the Project 
job-site. 

(f) If it becomes apparent that more than one (1) 
Employee Safety Representative is required on a 
Contract because of the nature of the job, further 
discussions will take place between the parties, 
(K.J.R., Subcontractor and Unions). 

(g) There will not be any deduction of wages for time 
spent on safety matters by the Safety Representa- 
tive when the time so spent has been authorised 
by his Employer. 

(h) Each Safety Representative will be identified by 
an appropriate sticker which will be affixed to his 
safety helmet. 

(3) Safety Disputes Settlement Procedures 
(a) The provisions of this subclause shall apply in 

addition to those matters set out elsewhere in this 
subclause. 

(b) It is the intention of the Procedure to prevent 
injury and to eliminate disputes likely to cause 
stoppages of work and loss of earnings. 

(c) Where a safety grievance related to an immediate 
danger arises, employees shall, if necessary, 
remove themselves from the immediate work area 
and then advise their immediate Supervisor. 

(4) Safety Grievance Procedure 
(a) Employees shall raise problems of a safety nature 

with their Foreman or Supervisor in the first 
instance. 

Where an employee encounters what he be- 
lieves to be a safety hazard or is allocated work 
to perform in what he considers constitutes an 
unsafe situation, he shall immediately advise his 
Foreman or Supervisor and the work process in 
question shall not be carried out until such time 
as the matter has been finally determined except 
under such conditions as are agreed between the 
parties. 

(b) Supervisors shall immediately discuss the matter 
with the employee with a view to resolving the 
problem without delay. 

(c) Should the safety grievance remain unsolved, the 
Management of the employees concerned, the 
Safety Representative with that employer in that 
area, and a K.J.R. Accident Prevention Advisor, 
shall meet and inspect the work area to ascertain 
a resolution to the safety grievance. 

(d) If the safety grievance is still not resolved, the 
Construction Safety Branch Inspector and the 
appropriate official of the Union or Unions 
concerned shall be advised by the Subcontractor. 

The Construction Safety Branch Inspector may be 
requested by any of the parties to advise on the 
application and interpretation of the Construction 
Safety Act and Regulations. 

(e) All parties shall endeavour to maintain continuous 
productive work for those workers not in the 
immediate area concerned. Employees who have 
been removed from the immediate area where a 
safety hazard exists, may be allocated by the 
Subcontractor, alternative work in another area. 

(f) Provided the above safety grievance procedure is 
complied with, there will be no deduction of 
wages for employees who are removed for their 
immediate work area due to a safety hazard. 

(5) Minimum Scaffold Requirements 
(a) Proper access, kickboards and planks are to be 

lashed to have uniformity of scaffolding around 
the site. Kickboards are required to be installed on 
all working platforms that exceed 3 metres in 
height. 

(b) When a licensed scaffolder is required to super- 
vise the erection of scaffolding and the licensed 
scaffolder is completely satisfied that the require- 
ments have been met (no bent tubes, frames, etc.), 
he will affix his personal tag to such scaffold. 

(c) Any scaffold to be built above six (6) metres from 
the ground must be erected under the direct visual 
supervision of a licensed scaffolder. 

(d) Any tubular scaffolding to be built, as referred to 
in Division 2 of the W.A. Construction Safety 
Regulations, must be erected under the direct 
visual supervision of a licensed scaffolder. 

(e) All incomplete scaffolds will have a sign placed 
on them stating: 

DANGER-DEEP OFF 
SCAFFOLDERS ONLY 

(f) Scaffolders are not expected to erect any scaffold- 
ing if there is insufficient material, or if the 
material for the scaffolding is of a sub-standard 
nature. 

(g) Scaffolding erected in an unworkmanlike manner 
will not be acceptable on the site. 

(h) Unauthorised persons shall not interfere with 
scaffolds. 

(i) A person shall not do the work of an unlicensed 
scaffolder unless: 

(i) he has been issued with a "permit" by a 
K.J.R. on-site Accident Prevention Advisor 
following advice from the employer that the 
proposed unlicensed scaffolder has had suita- 
ble experience. Suitable experience shall 
mean that a person has had a minimum of 3 
months experience in construction work. 

(ii) He works under the visual supervision of a 
licensed scaffolder on work defined in points 
(c) and (d) above. 

An unlicensed scaffolder may perform 
scaffolding work on work other than scaf- 
folding work defined in points (c) and (d) 
above, without the requirement to work 
under the visual supervision of a licensed 
scaffolder. 

(j) Only persons authorised in accordance with the 
above procedures shall erect scaffolding work. 

(6) Unsatisfactory Equipment 
(a) Workmen shall not be required to use unsafe or 

unsatisfactory rigging or scaffolding equipment. 
(b) All chain slings shall be clearly marked with their 

safe working load. 
(c) K.J.R. shall provide an area away from the work 

site where any unsatisfactory scaffolding and 
rigging gear may be deposited after the employer 
concerned has been notified. 
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(7) Transport On Site 
No worker shall ride in the back of a vehicle which does 

not have suitable seating and adequate covering. 
(8) Excavations or Trenches 
A worker shall not enter an excavation or trench, as 

referred to in Division 8 of the Construction Safety 
Regulations, unless that excavation or trench has been 
inspected by an inspector of the Construction Safety Branch 
or a K.J.R. Site Accident Prevention Advisor. 

(9) Excavation and Driving of Pegs Procedure 
Prior to any excavation or peg driving below grade is 

commenced anywhere on the site, details of the proposed 
excavation location, method and reasons are to be submitted 
to K.J.R. for approval in accordance with the Excavation 
Permit Procedure. 

Under no circumstances shall any excavation or peg 
driving proceed until the employee carrying out the work has 
an approved permit which he has signed and the excavation 
area has been marked showing any other services in the area. 

No employee is expected to perform such work unless he 
has a copy of the Excavation Permit in his possession. 

17. —No Extra Claims. 
It is a condition of this Appendix that the Unions 

undertake for the terrrt of this Appendix not to pursue any 
extra claims in respect to construction work on the Burrup 
Peninsula except where consistent with the State Wage Case 
Principles. 

18. —Saving. 
Neither this Appendix nor any part thereof shall be used 

by the employers or the Unions before any Industrial 
Tribunal or in private negotiation in respect of proceedings 
by or against any other employer or Union as it is recognised 
that the conditions of this Appendix relate only to the special 
and isolated circumstances which exist in respect to 
construction work on the Burrup Peninsula. 

Appendix B. 
Asbestos Eradication. 

1. —Application. 
This Appendix shall apply to employees engaged in the 

process of asbestos eradication on the performance of work 
within the scope of this award. 

2.— Definition. 
Asbestos eradication is defined as work on or about 

buildings, involving the removal or any other method of 
neutralisation of any materials which consist of, or contain 
asbestos. 

3. —Control. 
All aspects of asbestos work will meet as a minimum 

standard the provisions of the National Health and Medical 
Research Council codes, as varied from time to time, for the 
safe demolition/removal of asbestos based materials. 

Without limiting the effect of the above provision, any 
person who carries out asbestos eradication work shall do 
so in accordance with the legislation/regulations prescribed 
by the appropriate authorities. 

4. —Operation. 
This Appendix shall come into operation from the first 

pay period commencing on or after the date the award issues. 

5. —Rate of Pay. 
In addition to the rates prescribed in this award, an 

employee engaged in asbestos eradication (as defined) shall 
receive $1.13 per hour worked in lieu of Special Rates 
prescribed in Clause 9(1) of this award with the exception 
of subclauses (b), (c) and (e). 

6. — Protection of Employees. 
Respiratory Protection 
Respiratory protective equipment, conforming to the 

relevant parts of the appropriate Australian Standard (ie 
1716 "Specification for Respiratory Protective Devices") 
shall be worn by all personnel during work involving 
eradication of asbestos. 

7. —Other Conditions. 
The conditions of employment, rates and allowances, 

except so far as they are otherwise specified in this 
Appendix, shall be the conditions of employment, rates and 
allowances of the award as varied from time to time. 

This Appendix shall not apply to employees engaged on 
the removal of asbestos ceiling insulation and renovation 
work on houses owned by the United States Navy at 
Exmouth and who are receiving the allowance prescribed on 
23 February by Mr Commissioner Coleman Print F4597. 

Schedule A. 
Respondents. 

Abrasive Blasting Services Pty Ltd 
38 Landsdown Road 
GOOSEBERRY HILL WA 6076 
Blastcoaters Pty Ltd 
58 Dowd Street 
WELSHPOOL WA 6106 
Blastworks Pty Ltd 
Egmont Road 
HENDERSON WA 6166 
Dalla Riva & Associates Pty Ltd 
31 Cutler Road 
JANDAKOT WA 6164 
Dwyers Sandblasting & Industrial Painting 
88 Mantara Street 
KALGOORLIE WA 6430 
Feroblast (WA) Pty Ltd 
159 McDowell Street 
KEWDALE WA 6105 
Ferro Clean Industries 
400 Welshpool Road 
EAST CANNINGTON WA 6107 
Gardner Bros & Perrott (WA) Pty Ltd 
20 Stack Street 
FREMANTLE WA 6160 
Masterblasters Mobile Sandblasting 
213 Benara Road 
BEECHBORO WA 6063 
Mills Sign and Painting Service 
15 Robert Street 
BELLEVUE WA 6056 
Rustproofers (Aust) Pty Ltd 
26 Cutler Road 
JANDAKOT WA 6164 
Total Corrosion Control Pty Ltd 
424 Office Road 
KWINANA WA 6107 
Zinco (WA) Pty Ltd 
54 Banksia Road 
WELSHPOOL WA 6106 



PUBLIC SERVICE 
ARBITRATOR— 

Awards/Agreements— 
Variation of— 

THE ABORIGINAL POLICE AIDES AWARD 
No. R 31 of 1979. 

THE POLICE AWARD 1965 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon. Minister for Police. 

No. P 10 of 1991. 
No. 1294 of 1991. 

COMMISSIONER S.A. KENNEDY. 
13 September 1991. 

Statement. 
THESE are applications to vary the Police Award 1965 and 
the Aboriginal Police Aides Award. The matters were heard 
concurrently on 11 September 1991. 

The parties jointly seek increases to salaries applying in 
the Awards to reflect an agreement between them that these 
increases would satisfy part of the work value claim filed 
by the Western Australian Police Union of Workers ('the 
Union') in 1989; which claim has been the subject of 
extensive negotiations between them. 

The applications are brought before the Commission for 
consideration pursuant to the 'special case' provisions of the 
State Wage Fixing Principles. 

The Commission has now had the advantage of submis- 
sions by the parties, witness evidence, a wide range of 
exhibits and full details of the agreement between the parties 
as well as progressive dates for implementation. 

The extent of all this and its complexity warrant full 
canvassing in reasons for decision. This will occur subse- 
quently. However it is clear from what is before me that the 
increases in salaries sought have been justified on merit and 
including a consideration of the Principles. 

Minutes of Orders will now issue with a speaking to those 
minutes to be held shortly if either party so requests. 

Reasons for decision will issue at a subsequent time. 

THE ABORIGINAL POLICE AIDES AWARD 
No. R 31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon. Minister for Police 

No. 1613 of 1991 
COMMISSIONER S.A. KENNEDY. 

6 December 1991. 
Order. 

HAVING heard Mr J. Bannan on behalf of the Applicant and 
Mr P. Kelly on behalf of the Respondent, now therefore I 
the undersigned pursuant to the powers conferred by the 

Industrial Relations Act 1979, and by consent, do hereby 
order— 

That The Aboriginal Police Aides Award as 
amended be further varied in accordance with the 
following Schedule with effect on and from the 2nd day 
of December 1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 16. — Extra Payment for Weekend and Other Duty: 

Delete subclause (2) of this clause and insert the following 
in lieu thereof: 

(2) Employees shall be paid an allowance of $15.15 
for each ordinary shift actually worked, other than 
day shifts worked Monday to Friday. 

CLERKS' (PUBLIC AUTHORITIES) AWARD 
No. PSA A 7A of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Western Australian Coastal Shipping Commission and 
Others 

and 
The Civil Service Association of Western Australia 

Incorporated, Intervening. 
No. P 24 of 1990. 

COMMISSIONER S.A. KENNEDY. 
16 July 1991. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Federated Clerks' Union of Australia Industrial Union of 
Workers, W.A. Branch (hereinafter 'the FCU') to amend 
Clause 3. — Area and Scope of the Clerks' (Public Authori- 
ties) Award 1987, No. PSA A 7A of 1987. The application 
was filed on 22 May 1990. The amendment sought is the 
deletion of the phrase "up to and including level 3" from 
that part of the Clause which applies so far as employment 
in the Department of Marine and Harbours is concerned. The 
clause as proposed is as follows; with the particular 
provision for change being highlighted — 

3. —Area and Scope. 
This Award shall apply throughout the State of 

Western Australia to all Government Officers eligible 
for membership of the Federated Clerks' Union of 
Australia, Industrial Union of Workers, W.A. Branch 
employed by the Public Authorities in the following 
specified callings: 

Fremantle Port Authority —all clerical officers (per- 
manent and temporary) engaged in positions up to and 
including level 5 as contained in clause 9 of the Award 
and not covered by any other existing Award or 
Agreement or engaged in callings named in a determi- 
nation of the Fremantle Port Authority on 10th day of 
March 1976. 

Hon. Minister for Transport (Department of Marine, 
and Harbours) —All Wharfingers, Assistant Wharfin- 
gers Clerks, Typists and Clerk Typists employed in or 
in connection with the mooring of vessels and handling 
of cargo pursuant to the provision of the Jetties Act 
1926, in positions as contained in clause 9 of the 
Award. 
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Western Australian Coastal Shipping Commis- 
sion—All clerical officers except those whose position 
is classified on a salary equivalent to or exceeding that 
prescribed from time to time for the maximum of level 
5 as contained in clause 9 of the Award or whose 
position was classified on a salary higher than $33,349 
per annum as at the 31st day of October, 1985. 

State Engineering Works —all clerical officers, who 
are covered by the State Engineering Works Clerical 
Officers Award, 1980 in positions up to and including 
level 3 as contained in clause 9 of the Award and the 
position of Chief Clerk. 

Lotteries Commission —all clerical officers in posi- 
tions up to and including level 4 as contained in clause 
9 of the Award. 

Western Australian Meat Commission —all clerical 
officers in positions up to and including level 3 as 
contained in clause 9 of the Award or whose position 
was classified on a salary equal to or less than $26,691 
(C-II-6 maximum) per annum as at the 31st day of 
October, 1985. 

Egg Marketing Board —all clerical officers with the 
exception of the General Manager, Secretary, Account- 
ant, Factory Manager, Marketing Manager, Grading 
Floor Manager, and Pulping Plant Manager. 

Hon. Minister for Works, Hon. Minister for Water 
Resources and Hon. Minister for Transport—all cleri- 
cal officers employed on or in connection with 
Government construction and maintenance work in the 
field, on the job, or elsewhere away from head office 
and whose positions are not covered by another Award 
or registered industrial agreement as at the 3rd of 
September, 1971. 

[Emphasis Added] 

The requirements imposed by section 29A(2) and (2)(a) 
of the Industrial Relations Act 1979 have been met. No 
answers have been filed by the parties served in accordance 
with section 29A(2)(a)(i) and no such party has sought to 
be heard. 

The employers party to the Award filed answers objecting 
to the proposed variation on the ground "that no position 
in the Department of Marine and Harbours covered by this 
Award has been classified Level 4 as a result of the 
broadbanding". 

A conciliation conference pursuant to section 32 of the 
Act was held on 10 August 1990 before the Commission as 
constituted. The conference concluded without any settle- 
ment of the issue and with the parties to exchange 
information and to have further discussions. 

On 28 September 1990, the Registrar of the Commission 
received a letter from the Civil Service Association of 
Western Australia Incorporated (hereinafter 'the CSA'). The 
letter states that the CSA would be seeking leave to 
intervene in Matter No. P 24 of 1990 when it proceeded and 
advised that the grounds on which it would rely for that 
application were that the employees who would be covered 
by the variations sought were in fact eligible for membership 
of the CSA and are already covered "by CSA Agreements 
and Awards" and that "it is inappropriate such persons 
should be covered by the proposed Award". It is understood 
that copies of this communication were forwarded by the 
CSA at that time to the parties to Matter No. P 24 of 1990. 

By way of a letter received by the Registrar on 15 May 
1991 the FCU advised that discussions had taken place 
between the parties and with the CSA and it requested that 
the matter be listed. 

Matter No. P 24 of 1990 was listed for hearing. At the 
outset of those proceedings the CSA sought leave to be 
heard. The FCU objected to any leave being granted to the 
CSA to be heard. The Respondent employers did not object 
to the CSA application. In the event the discretion conferred 
on the Commission pursuant to section 27(1 )(k) of the 
Industrial Relations Act 1979 was exercised so as to allow 
the CSA to be heard. 

The submissions of the FCU can be summed up as 
follows. The current area and scope clause in the Award was 
ratified by the Commission in 1987 when a number of 
awards were amalgamated. But, according to the FCU, an 
error occurred then so far as coverage of employees of the 
Hon. Minister for Transport and the Department of Marine 
and Harbours in this clause is concerned in that the coverage 
was limited to no more than those classified at level 3. The 
FCU says that this must have been an error because of 
variations in 1985 to the relevant (superseded) award which 
actually extended the classification levels covered and it 
calls in aid the submissions in the 1987 case to the effect 
that it was intended to reflect the status quo. While the FCU 
acknowledges that the relevant employees at the time were 
included within the area and scope clause as ratified in 1987, 
it says that there was no intention to preclude any results of 
subsequent broadbanding which could lead to higher 
classification than that level. Accordingly, says the FCU, 
and with regard to the historical coverage of wharfingers by 
the FCU, this error should be corrected by acceding to the 
variation to the Award proposed here. It says that the 
employees who would be affected are otherwise award-free. 

In effect the only submission put by the Respondent 
employers was that on behalf of the Hon. Minister for 
Transport as responsible for the Department of Marine and 
Harbours (hereinafter 'the Respondent'). The submission 
was brief. The Respondent did not maintain the objection 
filed and put a submission to the effect that the application 
was neither opposed nor supported as to do so would be 
contrary to a policy of not showing any preference for 
particular union coverage. The Respondent said that the 
matter before the Commission was fundamentally a demar- 
cation dispute between two unions and if the Award was 
varied as sought that the practical effect of such a change 
on the affected employees (two in all) would be nil. The 
Respondent says this is because these employees are in 
receipt of conditions in accordance with the Government 
Officers Salaries, Allowances and Conditions Award, the 
terms of which are mirrored in the Award in question here. 
In answer to a question posed by the Commission, the 
Respondent said it was probable that the Government 
Officers Salaries, Allowances and Conditions Award cov- 
ered the two employees but that the Respondent was not in 
a position to state that that was the case. The Respondent 
did not support the FCU submission that there was a mistake 
by the parties at the time of the issue of this Award in 1987. 

The CSA submitted that the variation to the area and 
scope clause of the Award should not be ratified for the 
following reasons: that the argument by the FCU that a 
reclassification somehow arose out of the broadbanding 
which the 1987 change was supposed to accommodate but 
somehow did not was a false premise; that the length of time 
involved since the 1985 variations to the superseded award 
and the 1987 changes should mitigate against the FCU claim 
here; that as a result of the limit to Level 3 in this Award 
there were consequently new contracts of employment when 
the employees concerned were designated at Level 4; that 
the employees concerned are duly covered by the Govern- 
ment Officers Salaries, Allowances and Conditions Award 
1989 and are not award free as claimed by the FCU; that a 
whole series of letters submitted as exhibits in the 1987 
matter before the Commission and the transcript of 
proceedings then clearly demonstrate that there was no 
'error' as claimed by the FCU; that the CSA has 
constitutional coverage of the employees concerned; that the 
Commission should conclude that the FCU application to 
increase the area and scope of the Award when the 
employees which would be affected are already constitution- 
ally and industrially covered by the CSA would be contrary 
to the objects of the Act; and that as the FCU currently only 
has coverage of some 9 employees out of some 330 
employees of the Respondent the application has no merit. 

Other than the submissions as to 'new contracts of 
employment' which I just note is inexplicable on what was 
stated, I take the CSA's submissions no further at this point 
because of subsequent reasoning. 
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In reply to the CSA, the FCU denied that the CSA had 
constitutional coverage of the employees. It asserted that the 
exclusions provided for in the CSA rules [47 WAIG 314 at 
318] and the recorded commitments of the CSA before the 
Full Bench in a constitutional rule change application in 
1985 [65 WAIG 2045 at 2047] establish that and that by 
persisting with its objection to this claim, the CSA was in 
breach of those commitments. The FCU further submitted 
that the historical coverage of wharfingers was the crux of 
this issue, that the current duty statements of the employees 
concerned could not be relied upon and that the CSA had 
not established its objection and thereby had no interest in 
this matter. 

I turn now to the record of the area and scope clause and 
contingent clauses in the Award. 

In 1987 a number of awards of this Commission to which 
the FCU was a party were amalgamated by order [67 WAIG 
796]. These included the Harbour and Light Department 
Wharfingers, Assistant Wharfingers and Clerks Award 
1979 — No. R 20 of 1978 [59 WAIG 1191], 

The area and scope in the superseded award was 
prescribed in Clause 3 as follows — 

This award shall apply throughout the State of 
Western Australia to the workers referred to in 
Schedule 'A' of this award and employed by the 
respondent in or in connection with the mooring of 
vessels and handling of cargo pursuant to the provi- 
sions of the Jetties Act 1926. 

The definition of "wharfinger" in that award was stated 
as — 

shall mean and include any worker employed as an 
officer in charge of a port in the case of North West 
ports, or in charge of a berth or jetty and transit sheds 
in the case of other outports. 

Clause 8. —Salaries and Salary Ranges of this award 
included rates for clerks —classified range from Class 1 to 
Class 6 maximum ($ 14 911) and by reference to Schedule 
A which classified wharfingers Level 5 through to a 
maximum Level 6 for 3rd year of service and thereafter [at 
1192 and 1200 respectively]. 

In 1985 the title of this award was amended to 
'Department of Marine and Harbours, Wharfingers, Assis- 
tant Wharfingers and Clerks' Award 1979' and the area and 
scope clause was amended to read as follows — 

This award shall apply throughout the State of 
Western Australia to the workers referred to in 
Schedule "A" of this award and employed by the 
respondent in or in connection with services to 
navigation, the regulation of shipping, the mooring of 
vessels, the handling of cargo or construction and 
maintenance work. 

[65 WAIG 1120] 
In the same matter before the Commission, the definition 

of "wharfinger" became "shall mean the Port Manager and 
include any worker employed as an officer in charge of a 
port in the case of North West ports." The Schedule "A" 
remained unchanged but the clerks —automatic range as per 
Clause 8 of the award went from Class 1 minimum to Class 
11 maximum ($36 095). 

In 1987, as noted in the foregoing, a number of awards 
of this Commission to which the FCU was party were 
amalgamated. These included the award which covered 
wharfingers. The applications at that time (Matters No. PSA 
A 7 of 1987 and PSA 355 of 1987) were consented to by 
the various respondents. The new award, titled the Clerks 
(Public Authorities) Award 1987, provided for 5 levels of 
salaries in its Schedule A but so far as the respondent Hon. 
Minister for Transport (Department of Marine and Har- 
bours) is concerned the area and scope clause contained the 
limitation of level 3 for the relevant employees. 

In his reasons for decision in those matters Fielding C. 
stated inter alia — 

The principal application which I regard as Matter 
[PSA] A 7 of 1987, seeks really, as I have said, to unify 
the conditions of employment in the public authorities 

the subject of that application and to incorporate them 
into the one award. The conditions of employment in 
those public authorities have had a long —standing 
nexus with the conditions of employment for clerks 
engaged in the Public Service in this State. In the main 
all this award seeks to do is to recognise existing 
standards. However rather than provide, as has been the 
case in the past, conditions of employment by reference 
to Public Service awards, the proposed award now 
simply makes its own independent provision. 

The award does depart from existing conditions of 
employment in one or two areas, the most significant 
of which is broadbanding of classifications. It reduces 
the number of classifications which have been hitherto 
applied in these statutory authorities, in line with the 
new broadbanding system now obtaining in the Public 
Service. 

[67 WAIG 796] 
It is noted that leave was granted to the CSA to intervene 

in the matters before Fielding C. but following the 
submissions put on behalf of the FCU and the submission 
of copies of letters between the FCU and the CSA, the CSA 
appears to have effectively withdrawn prior to the second 
day of the hearing. Notably the submissions of the FCU in 
the matters being dealt with included the following 
statements — 

... the applications relate to a change or consolidation 
of a [number] of awards into one award in order to 
streamline the situation which applies. They also 
reflect the insertion of a number of new clauses into the 
award. Because of the broadbanding and because of the 
combination of these awards into one single award, it 
involves the juggling of the scope clauses and the like. 

The first issue is in relation to the scope clause. 
There have been a number of discussions between 
ourselves and the CSA. As a result of those discussions 
and most recently the agreement which has been 
reached has been reflected in two letters. 

[CSA to FCU-6 April 1987 and FCU to CSA-6 
May 1987] 

These letters reflect a considerable amount of 
discussion over quite a long time. The agreement which 
is contained in these letters, we believe, ultimately 
reflects the meaning [sic] of the CSA as it reflects into 
out area, the Federated Clerks' Union having coverage 
of all clerical employees, without any real limitations, 
except the limitations provided by award coverage of 
other unions and the CSA's constitution being limited 
to certain areas. 

[Transcript : page 3] 
The FCU went on to state that there was a need to 

"re-balance the scope clause" in the amalgamated award 
because of broadbanding. It was said that the result reflected 
the practical application and that "neither side" gave 
ground. Subsequently, and in answer to a question from the 
Commissioner, the CSA stated that relevant employees were 
ministerial officers. [Transcript : page 31], A further letter 
between the unions was submitted by the FCU. [FCU to 
CSA-12 May 1987]. 

In the light of all of this, I do not see how it can be 
maintained that there was an error in 1987 which should now 
be corrected. Thus for the FCU's claim to succeed it needs 
to discharge the onus as to the merit of what is in effect an 
application to extend an existing award. The principles to 
be applied in such cases are well established. Factors for 
consideration pursuant to the Act and the Principles include 
the work the Award as extended would cover; the 
constitutional rule of the FCU which would allow of 
enrolment or persons engaged in such work; existing award 
coverage, if any; the benefits to be achieved by the extension 
of award coverage and other matters. 

It can not be said that the FCU has done that. Simply put, 
it says that it used to have industrial coverage of certain 
employees but it lost this (by consent) in 1987 which fact 
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resulted from an "accident" and its "historic" coverage 
should be restored now and particularly so as the CSA has 
acted, it says, in a predatory manner at odds with its 
commitments before the Full Bench on the occasion of an 
application to amend the CSA rules in 1985. As to this last 
it is sufficient to note that this last all boils down to the 
assertion by the FCU that the employees who would be 
affected by its proposed award extension are not eligible to 
be members of the CSA and are currently award free and 
the CSA's assertion that the employees are covered by an 
award to which the CSA is party and that they are eligible 
to be members of the CSA is not true. 

But, with due respect to the submissions of the FCU and 
CSA, and also the Respondent who categorised the issue for 
determination as a demarcation dispute, there is much more 
to it than that. 

The primary relationship is of course between the 
employee and the employer. An award may regulate that 
contract of employment. It can not be in lieu of it. The 
constitutional rule of a union establishes the right to enrol 
certain persons as members. It is an expression of eligibility 
criteria. No more. A constitutional rule does not establish 
a right to industrial coverage. An award which covers the 
work done by those employees is a means of regulating the 
rights and responsibilities of employees and employers in 
the primary relationship. As already stated the question of 
the issue of an award (or an extension of an award) is a 
matter for consideration pursuant to the Act, and particularly 
section 26 and with due regard for the Wage Fixing 
Principles. The interests of the employees who would be 
affected and the employer, (ie. the primary relationships), 
must be of account. That must include a consideration of the 
work carried out, and the existing rights and obligations and 
including any existing award regulation. 

Having regard for what is before me it is clear that I do 
not have the benefit of submissions and evidence which 
would enable me to make the necessary findings in this 
matter so as to determine it on merit. Clearly then it cannot 
be said that the applicant has discharged the onus and in that 
basis the application could be dismissed. 

However, I have concluded that the objects of the Act 
would be best served if the matter was left open for a limited 
time to enable a further listing (in due course) in order to 
hear the parties and the intervenor further. In particular the 
FCU will be expected to make submissions on the situation 
which currently exists in the work place in question having 
regard for the usual tests to be applied for an extension of 
an award. This would include submissions on its right to 
enrol the employees concerned. And the Respondent will be 
expected to make submissions as to whether or not the 
employees in question are covered by an existing award. 

The reasons now issue. Subject to the FCU confirming 
within 14 days of such issue that it wishes to proceed, this 
matter will be further listed shortly thereafter. If such 
notification is not received within that period this applica- 
tion will be finalised by way of an order reflecting the 
conclusions already expressed in the foregoing. The matter 
is now adjourned. 

13 December 1991 
Following the issuing of reasons in July 1991 in this 

matter, the FCU sought to be further heard in accordance 
with the liberty to apply expressed therein. Matter No. P 24 
of 1990 was further listed and the FCU, Respondent and 
CSA had the opportunity to make further submissions and 
call evidence on this application to amend the Clerks' 
(Public Authorities) Award 1987 ('the FCU Award'). 

For convenience it is reiterated here that the application 
by the FCU is to amend the scope of the FCU Award to 
extend its coverage of wharfingers beyond the existing limit 
of Level 3 classification. The Respondent does not oppose 
the application. The CSA objects to it. 

The application concerns two positions in the Respon- 
dent's operations. One is based in Wyndham. The other is 
in Broome. 

The FCU argued on the previous occasion that its 
application should be endorsed because the scope clause of 
the Award was actually diminished then in error and the 

Commission should correct the error. Being limited effec- 
tively to that it was not an argument that found favour but 
the FCU was given a further opportunity to make submis- 
sions and evidence going to the merit of its claim in the 
context of the principles to be applied. 
The further hearing proceeded on that basis with the FCU 
going first and with the Respondent's case on the claim then 
being put. The CSA was then heard. Both parties, being the 
FCU and the Respondent, had the right of reply to these 
submissions. The FCU took up that right and, by consent and 
leave, exercised that right by way of written submission. 

In essence the FCU says that it has the ability to enrol the 
employees affected, that that right has been long established. 
It says that it had industrial coverage over the work involved 
until the "error" in 1987 which by (inadvertent) consent, 
led to the insertion of the ceiling of classification level into 
the award coverage. It detailed a record of FCU industrial 
coverage of the work in question by either industrial 
agreements or awards since 1942 until that point in 1987. 
The FCU says that its constitutional coverage rights over the 
work in question should be found having regard for its 
registered rules and for interpretations of these in previous 
cases. In particular, it cited the decision of Sheldon J. in 
Federated Clerks Union of Australia, New South Wales 
Branch and AWU (1972) 71 AR (NSW) 419; the decision 
of McCusker J. of the Industrial Court of South Australia 
in matters No. 115 of 1988 and 134 of 1988 interpreting the 
Clerks' (South Australia) Award and issued on 21 October 
1991; the decision of Swan C. of the Queensland Industrial 
Relations Commission in a decision on the Clerks and 
Switchboard Attendants' Award (Q) issued on 27 June 1991; 
and a decision of Fielding C. in Federated Clerks Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch and Chubbs Australian Company Limited and 
Others, 64 WAIG 882. The FCU also argued that the CSA 
does not have constitutional coverage. And it says that a 
further reason in support of its application is the state of 
negotiations on waterfront reform. 

Mr Kim Davis, the assistant manager of the regional 
harbours branch of the Respondent's operations gave 
evidence on behalf of the FCU. His evidence can be 
summarised as follows. Since 1981 he has had responsibility 
for various ports in Western Australia including those in 
Broome and Wyndham. From at least 1981 to 1990 the 
reporting and management structure in relation to these two 
ports had formally remained unchanged but in October 
1990, formal direct supervision passed to the harbour master 
upon one being appointed and stationed at Wyndham. That 
position reports to the manager of regional ports. He said the 
title of port manager was adopted in lieu of that of 
wharfinger because of a perceived lack of community 
recognition of the latter and because of some changes in the 
position in the early 1980's. These changes included an 
administration role as a consequence of the branch of the 
Respondent's operations taking over responsibility for 
maintenance work which had formerly been otherwise 
assigned to the then public works department and some 
formal delegation of what was essentially day to day 
decision making already occurring. Mr Davis said that in 
1985 the Respondent agreed to apply general public service 
conditions in the FCU Award. He said that the Respondent 
did not authorise, request, endorse or even know of the 
limitation of coverage which resulted in 1987 until after the 
event when it was told by the then central agency acting for 
it that that result was an error which would be corrected 
subsequently by application. So far as the current work of 
the respective port managers was concerned he said that the 
assessment of this in terms of the broadbanding took some 
time; that it was this, and not any conclusion that the work 
had significantly changed, which led to an adjustment of the 
respective classifications under the public service broad- 
banding exercise, and to the retrospective application of this 
rate. 

Mr Davis gave evidence on the negotiations on waterfront 
reform and the situation of the positions in contention 
between the FCU and the CSA in relation to other relevant 
industrial coverage. In essence this was to the effect that the 
negotiations would be facilitated by single award coverage 
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of those now covered by the FCU Award and the two port 
managers. Whether single award coverage was achieved by 
this application to extend the FCU Award or by some other 
means which would see the eight FCU positions currently 
covered and the two port manager positions being covered 
by some other award, for instance the CSA Award, was of 
no moment to the Respondent he said. Mr Davis empha- 
sised, however, that single award coverage was a significant 
ingredient towards the current rationalisation being pursued 
on the waterfront. 

Submissions by Mr Marthins for the Respondent can be 
summarised as follows. The duties of the port managers 
includes responsibility for the day to day management of the 
respective ports and port facilities, for general representation 
of the Respondent in the regions, for engagement of and 
deployment of waterside workers in mooring and in 
shore-based cargo handling, for supervision of maintenance 
work and for records. According to Mr Marthins this work 
generally falls within the scope of the FCU Award. He says 
it is also encompassed within the CSA Award and to all 
intents and purposes for the Respondent, in the light of the 
1987 limitation in the FCU Award, the particular positions 
have been accorded the terms and conditions of the CSA 
Award which in significant respects are mirrored in the FCU 
Award. Mr Marthins reiterated the view put at the previous 
hearing that the Respondent maintains no preference for any 
particular union to have industrial coverage. Mr Marthins 
suggested that having regard for the rationalisation of unions 
plans by the Australian Council of Trade Unions and the 
progress towards this and award rationalisation on the 
waterfront, the most appropriate result from this application 
could be a maintenance of the status quo. 

The submissions put by the CSA in the earlier hearing 
have already been noted. Its further submissions can be 
summarised as follows. It says that the FCU does not have 
constitutional coverage of the work in question and that in 
these circumstances the weight to be given to any history 
of industrial coverage by the FCU should be negligible. It 
says that the waterfront reform process is unlikely to be 
completed by the end of the year and that for this reason the 
Respondent's suggestion of a maintenance of 'the status 
quo' should be ruled out. In any event, it says, the CSA has 
constitutional and industrial coverage already and that the 
situation of award coverage should not be changed. In 
support of this it refers to S.80C of the Act, the eligibility 
provisions of the CSA rules, the respondency to the CSA 
Award and the designations in Schedule B to that Award. 
It does not contend that the duties of the respective positions 
have changed significantly since 1985 but, it says, this is not 
a factor of account because the Respondent is not currently 
bound so far as these positions are concerned by an award 
that was in force in 1985 and therefore the CSA eligibility 
rules are not inhibited. It says that the authorities cited by 
the FCU do not support its claim in this particular case. It 
says that having regard for the objects of the Act and the 
processes of structural efficiency under way on the 
waterfront, it is undesirable to extend the FCU Award now 
to cover these two employees, thereby, as it says, establish- 
ing dual coverage. And, in any event, it says that there is no 
merit so far as the particular employees are concerned in that 
there would be no material changes to the terms and 
conditions applying to them. 

The objection of the CSA is dealt with first. 
The crux of the objection is the constitutional coverage 

issue. The assertion of the CSA is that it has constitutional 
coverage and the FCU does not. The test of the first assertion 
is the rules of the CSA. Rule 6. —Membership of the 
registered rules of the CSA sets down the eligibility 
provisions for membership of the CSA. That rule contains 
an exclusion provision at (b). It is as follows — 

Rule 6 —Membership. 
(a) Membership shall be confined to any person who 

is: 
(1) ... 
(2) ... 
(3) ... 
(4) ... 

(5) ... 
(6) ... 
(7) ... 
(8) ... 
(9) ... 

(b) Provided that the following persons 
shall not be eligible for membership: 
Persons who are employed by an em- 
ployer bound by an award made or an 
industrial agreement registered under 
the Industrial Relations Act 1979 and in 
force on 1st March, 1985 and to which 
an organization of employees registered 
under the aforementioned Act other than 
The Civil Service Association of West- 
ern Australia Incorporated is party, in 
the callings which on 1st March, 1985 
were mentioned in any such award or 
agreement or in a classification, not 
specifically mentioned in the award or 
agreement as at the 1st of March, 1985 
the duties of which are the same or 
substantially similar to any classifica- 
tion which was so mentioned. 

(c) ... 
(d) ... 
(e) ... 
(f) ... 

On the evidence now before me and the submissions, 
including those of the CSA,there is no question in my mind 
that the work being carried out by the port managers for the 
Respondent is not significantly different from that being 
carried out in the relevant classification, however titled, in 
1985. And there is no doubt that in 1985 there was an award 
of this Commission, to which the FCU and the Respondent 
were parties, which covered that work. 

Applying the principles of statutory interpretation then to 
the rules of the CSA, it is clear that the provision in Rule 
6(b) precludes the CSA from enrolling as members 
employees engaged in such work. That is to say that there 
is no constitutional coverage for the CSA in 1985; and there 
is not now. The fact that the award in existence in 1985 was 
subsequently replaced and the fact that that replacement 
award does not cover the employees carrying out that work 
does not change that. The constitutional rule of the CSA, so 
far as it refers to exclusion on the basis of a reference to 
award coverage in 1985, is to be interpreted in those terms 
only. The rule can not be interpreted as actually extending 
coverage by virtue of a reference to award coverage at some 
other date and not the date expressed within the terms of the 
Rules. [See Industrial Appeal Court decision in West 
Australian Chemical and Allied Trades Industrial Union of 
Workers and Western Mining Corporation Ltd, 50 WAIG 
295]. An extension of constitutional coverage as claimed 
here by the CSA could only be achieved by a change to the 
registered rules of the CSA as they currently stand. 

And as a consequence of that conclusion there is no doubt 
that there is no award coverage by the CSA by virtue of the 
scope of the CSA Award. It is as follows — 

4. — Scope. 
This Award shall apply to all Government Officers 

eligible for membership of the Civil Service Associa- 
tion of Western Australia Incorporated, employed by 
the Public Authorities listed in Schedule A, except for 
those officers specified in Schedule B, or officers 
whose salaries or salary ranges, conditions or allow- 
ances are determined or recommended pursuant to the 
Salaries and Allowances Act 1975 or any other Act or 
are determined to be by the Governor pursuant to the 
provisions of any Act or Parliament. 

Thus coverage by the CSA Award of the work in question 
by this Award can not be the case because the terms of that 
award are expressly limited to employees as designated who 
are eligible to be members of the CSA. 



96 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

The CSA can have no interest then in terms of its rules 
or industrial coverage in the outcome of this claim. The CSA 
objection fails. 

I turn now to the FCU application itself. 
It follows from the foregoing that since 1987 the work the 

subject of the application has been award free. The 
Respondent has in fact continued to apply current award 
conditions applying to other employees to the relevant 
employees. Should the FCU Award be extended in scope to 
cover the work? 

So far as the merit of the application goes I note the 
following. 

1 have considered the work in question and the eligibility 
rule of the registered rules of the FCU. I have also had regard 
for the various authorities before me on interpretation of 
those rules. 

There is no doubt that the FCU had continuous industrial 
coverage of the work in question for many years until 1987. 
On the evidence of Mr Davis now before the Commission 
it appears that the insertion of the Level 3 limit into the 
scope of the Award was not a consideration of the 
Respondent at that time and that course was not endorsed 
by the Respondent at any stage prior to its ratification in the 
Commission. That does not mean anything so far as the 
standing of the law is concerned of course. But this evidence 
gives weight to the FCU's original submission that the 
limitation was always inadvertent. But what is more 
significant now is the evidence of Mr Davis as to the 
efficacy of restoring the award coverage here for the 
purposes of the award restructuring and waterfront reforms 
under way. In essence this is that rationalisation will be best 
served by including the two positions in contention within 
the scope of the Clerk's Award because of the existence of 
other employees who are so covered and who work in close 
proximity, albeit the numbers are small. Given that Mr 
Davis is a senior manager in the Respondent's operation and 
has been and will be involved in the further developments 
on the waterfront so far as changes are concerned, I have 
concluded that this evidence should carry considerable 
weight. 

On balance I think that the FCU has established grounds 
sufficient to warrant the scope of the Clerks' (Public 
Authorities) Award 1987 being varied in the manner sought. 

Minutes will now issue with a speaking to those Minutes 
as required by either the FCU or the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Western Australian Coastal Shipping Commission and 
Others 

and 
The Civil Service Association of Western Australia Incorpo- 

rated, Intervening. 
No. P 24 of 1990. 

Clerks' (Public Authorities) Award 1987. 
No. PSA 7A of 1987. 

COMMISSIONER S.A. KENNEDY. 
18 December 1991. 

Order. 
HAVING heard Ms J. Barnesby on behalf of the Federated 
Clerks' Union of Australia Industrial Union of Workers, 
W.A. Branch, Mr S. Whish-Wilson and subsequently Mr N. 
Marthins on behalf of the Hon. Minister for Transport and 
Ms S. Young on behalf of the Civil Service Association of 
Western Australia Incorporated, now therefore I the under- 

signed pursuant to the powers conferred by the Industrial 
Relations Act 1979, do hereby order- 

That the Clerks' (Public Authorities) Award 1987 as 
amended be further varied in accordance with the 
following Schedule. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
Clause 3. —Area and Scope: Delete all of that paragraph 

commencing with "Hon. Minister for Transport ..." and 
concluding with "... of the Award." and insert the following 
in lieu: 

Hon. Minister for Transport (Department of Marine and 
Harbours) —All Wharfingers, Assistant Wharfingers, 
Clerks, Typists and Clerk Typists employed in or in 
connection with the mooring of vessels and handling of 
cargo pursuant to the provision of the Jetties Act 1926, in 
positions as contained in clause 9 of the Award. 

THE POLICE AWARD 1965 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon. Minister for Police. 

No. 1612 of 1991. 
The Police Award 1965 

No. 2 of 1966. 
COMMISSIONER S.A. KENNEDY. 

6 December 1991. 
Order. 

HAVING heard Mr J. Bannan on behalf of the Applicant and 
Mr P. Kelly on behalf of the Respondent, now therefore I 
the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order — 

That The Police Award 1965 as amended be further 
varied in accordance with the following Schedule with 
effect on and from the 2nd day of December 1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 20. — Extra Payment for Weekend and Other Duty: 

Delete this clause and insert the following in lieu thereof: 
20. —Extra Payment for Weekend and Other Duty. 

(1) For shift work and for work performed between 
midnight on Friday and midnight on Sunday and 
on public holidays, employees other than Com- 
missioned Officers and Recruits in Training shall 
be paid the following allowances: 

Sergeant Per Annum 
S 

Senior Sergeant 3,920 
First Class Sergeant 3,597 
Sergeant 3,384 



Constables (Including Uni- per Annum 
formed and Plain Clothes Po- $ 
lice and Detectives) 
Senior Constable 3,171 
Constable 1st Class 2,886 
5th year of service and there- 
after 2,699 
4th year of service 2,623 
Constables (Including Uni- Per Annum 
formed and Plain Clothes Po- $ 
lice and Detectives) 
3rd year of service 2,561 
3rd year of service 2,515 
1st year of service 2,469 

(2) The provisions of this clause shall not apply in 
respect of payment for pro rata annual leave due 
to an employee on resignation. 

(3) Employees other than Commissioned Officers and 
Recruits in Training shall be paid an allowance of 
$15.15 for each ordinary shift actually worked, 
other than day shifts worked Monday to Friday. 

AERATED WATER AND CORDIAL 
MANUFACTURING INDUSTRY AWARD 1975 

No. 10 of 1975. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Coca-Cola Bottlers, Perth and Others 
and 

The Federated Miscellaneous Workers' Union of Australia, 
Western Australian Branch. 

No. 1042 of 1991. 
COMMISSIONER J.F. GREGOR. 

20 December 1991. 
Order. 

HAVING heard Mr J Uphill on behalf of the Applicants and 
Mr M R Kirkpatrick on behalf of the Respondent, the 
Commission pursuant to the powers conferred by the 
Industrial Relations Act 1979 hereby orders — 

That the Aerated Water and Cordial Manufacturing 
Industry Award 1975 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 5 November 1991. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: 
A. Delete the number and title "2A. State Wage 

Principles—September 1989" and insert a new number and 
title "2A. State Wage Principles —June 1991". 

B. Immediately following the number and title "35. 
Seasonal Workers" insert the following new number and 
title as follows: 

36. Award Modernisation and Enterprise Consultation. 
2. Clause 2A. — State Wage Principles — September 1989: 

Delete this clause and insert in lieu thereof the following: 

2A. — State Wage Principles —June 1991. 
It is a term of this award, arising from the decision 

of the Western Australian Industrial Relations Com- 
mission in the State Wage Case of June 1991, (the 
terms of which are set out in Decision No. 704 of 1991) 
that the Union will not pursue, prior to 14 November 
1991, any extra claims, award or over-award, except 
when consistent with the principles determined by the 
decision. 

3. Clause 10. —Wages: Delete this clause and insert in 
lieu thereof the following: 

10. — Wages. 
(1) For employees employed pursuant to this Award 

by Coca Cola Bottlers (Perth) Ltd and Cadbury 
Schweppes Pty Ltd only the minimum rate payable 
shall be: 

Weekly 
Rate 

(a) Production Employee—Grade 1 
Shall mean an employee classi- 

fied as such who is engaged on 
work in connection with or inci- 
dental to the production and distri- 
bution operations of the employer 
and who may be required to regu- 
larly carry out any general duties 
together with the specific duties 
listed hereunder: 
Specific Duties — Grade 1 
• Employees engaged in bottling 

or canning line operations who 
are not in charge of operating 
machines. 

• Operators of bottle washing ma- 
chines. 

• Inspecting or sighting empty or 
full bottles. 

• Stacking cases on pallets. 
• Fruit Juice extracting. 
• General Hand. 

(b) Production Employee — Grade 2 
Shall mean an employee classi- 

fied as such who is engaged on 
work in connection with or inci- 
dental to the production and distri- 
bution operations of the employer 
and who in addition to the duties 
of a Production Employee—Grade 
1 may be required to regularly 
carry out the specific duties listed 
hereunder. 
Specific Duties —Grade 2 
• Syrup and/or cordial makers 

mixing recipes or formulae who 
are not solely responsible for 
ensuring adherence to quality 
standards of batches. 

• Operators of Filling machines. 
• Operators of labelling, palletis- 

ing or depalletising, case pack- 
ing or unpacking, carton or multi 
packing machines. 

• Employees engaged on routine 
line testing. 

• Forklift Driver. 
• Truck Driver 

Provided that drivers who are 
required to collect money during 
any week or portion of a week as 
part of their duties and account for 
it shall be paid $3.60 for such a 
week in addition to the rate of wage 
prescribed above. 

385.40 

410.00 
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Weekly 
Rate 

$ 
(c) Production Employee —Grade 3 430.50 

Shall mean an employee classi- 
fied as such who is engaged on 
work in connection with or inci- 
dental to the production and distri- 
bution operations of the employer 
and who in addition to the duties 
of a Production Employee —Grade 
2 may be required to regularly 
carry out the specific duties listed 
hereunder. 
Specific Duties —Grade 3 
• Syrup and/or cordial makers 

mixing recipes or formulae who 
are solely responsible for ensur- 
ing adherence to quality stan- 
dards of batches. 

• Operators of bottle washing, fill- 
ing, labelling, palletising or de- 
palletising, case packing or un- 
packing, carton or multi packing 
machines or forklifts who are 
competent and required to oper- 
ate at least three such different 
machines one of which may be 
a forklift truck. 

3 Driver Forklift carrying truck. 
(d) Provided that, where an employee 

will, as a result of the implementa- 
tion of the new grading structure 
receive an increase in excess of 
that allowed by the Structural Effi- 
ciency Principle, the additional 
amounts will be phased in as 
follows: 
• the increases will be phased in 

over four equal instalments 
which will become payable at 
not less than six monthly inter- 
vals. 

• the first instalment will not be 
available earlier than 23 Febru- 
ary 1990. 

(2) For employees employed pursuant to this award 
by Pepsi —Seven Up Australia Pty Ltd the minimum 
weekly rate of wage payable shall be — 

Weekly 
Rate 

$ 
(a) Production Employee —Grade One 

Shall mean an employee classi- 
fied as such who is engaged on 
work in connection with or inci- 
dental to the production and distri- 
bution operations of the employer 
and who may be required to regu- 
larly carry out any general duties 
together with the specific duties 
listed hereunder 
Specific Duties —Grade 1 
® Employees engaged in bottling 

or canning line operations who 
are not in charge of operating 
machines. 

9 Operators of bottle washing ma- 
chines. 

9 Inspecting or sighting empty or 
full bottles. 

9 Stacking cases on pallets. 
9 Fruit Juice extracting. 
9 General Hand 375.10 

Weekly 
Rate 

S 
(b) Production Employee —Grade 

Two 
Shall mean an employee classi- 

fied as such who is engaged on 
work in connection with or inci- 
dental to the production and distri- 
bution operations of the employer 
and who in addition to the duties 
of a Grade 1 employee may be 
required to regularly carry out the 
specific duties listed hereunder. 
Specific Duties —Grade 2 
9 Syrup and/or cordial makers 

mixing recipes or formulae who 
are not solely responsible for 
ensuring adherence to quality 
standards of batches. 

9 Operators of Filling machines. 
9 Operators of labelling, palletis- 

ing or depalletising, case pack- 
ing or unpacking, carton or multi 
packing machines. 

• Employees engaged in routine 
line testing. 

9 Forklift Driver — 
9 Truck Driver 400.00 

(c) Production Employee —Grade 
Three 

Shall mean an employee classi- 
fied as such who is engaged on 
work in connection with or inci- 
dental to the production and distri- 
bution operations of the employer 
and who in addition to the duties 
of a Grade 2 employee may be 
required to regularly carry out the 
specific duties listed hereunder. 
Specific Duties —Grade 3 
9 Syrup and/or cordial makers 

mixing recipes or formulae who 
are solely responsible for ensur- 
ing adherence to quality stan- 
dards of batches. 

9 Operators of bottle washing, fill- 
ing, labelling, palletising or de- 
palletising, case packing or un- 
packing, carton or multi packing 
machines or forklifts who are 
competent and required to oper- 
ate at least three such different 
machines one of which may be 
a forklift truck. 

9 Driver Forklift carrying truck 416.60 

(3) For all other employees employed pursuant to 
this Award and not specified in subclause (1) or (2) of 
this clause, the minimum rate of wage payable shall be: 

Weekly 
Rate 

$ 
(a) Cordial and/or syrup maker mixing 

recipe or formulae who is responsi- 
ble for ensuring that the correct 
qualities and quantities of ingredi- 
ents are included in batches 392.50 

(b) Filler Operator: 
(i) for lines with a rate capacity 

of under 150 units per minute 378.50 
(ii) for all other lines 387.30 

(c) Driver of motor vehicle 387.70 
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Weekly 
Rate 

PROVIDED That drivers who are required 
to collect money during any week or portion 
of a week as part of their duties and account 
for it shall be paid $3.50 for such week in 
addition to the rate of wage prescribed above. 

(d) Driver of Fork Lift: 
(i) less than three months' expe- 

rience 
(ii) thereafter 

(e) Employees operating labelling, 
palletising or depalletising, case 
packing or unpacking or carton 
packing machines 

(f) Employees engaged on routine line 
testing 

(g) Employees engaged on bottling or 
canning line operations including 
operating bottle washer, removing 
empty bottles from cases or plac- 
ing empty bottles on conveyors, 
sighting, inspecting, filling cases 
with full bottles and stacking on 
pallets, fruit juice extracting, cor- 
dial and/or syrup room 

(h) All others 
(4) Junior Employees: 

377.00 
387.60 

370.40 

362.70 
357.70 

(a) Except as provided for in paragraph (b) of 
this subclause junior employees shall receive 
the prescribed percentage of the adult rate for 
the class of work on which they are engaged. 

16 years of age and under 
At 17 years of age 
At 18 years of age 
At 19 years of age 
At 20 years of age 

% 
50 
60 
75 
90 

Adult Rates 
(b) Where a person is employed pursuant to this 

Award by Coca Cola Bottlers (Perth) Ltd or 
Cadbury Schweppes Pty Ltd and he/she is 20 
years of age or less then the rate of wage payable 
shall be as specified in subclause (1) of this clause 
according to the appropriate classifications. 

(5) Leading Hands: 
In addition to the appropriate rate prescribed in this 

clause a leading hand shall be paid — 
Per Week 

$ 
(a) If placed in charge of not less than 

3 and not more than 10 other 
employees 16.50 

(b) If placed in charge of more than 10 
and not more than 20 other em- 
ployees 25.40 

(c) If placed in charge of more than 20 
other employees 33.70 

4. Clause 35. — Seasonal Workers: Immediately following 
this clause insert the following new clause: 

36. —Award Modernisation and Enterprise Consultation 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency and 
productivity of the industry to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their union. The consultative mechanism and procedure 
shall be appropriate to the size, structure and needs of 
that plant or enterprise. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting state standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the union shall not unreasonably oppose any 
agreement; 

(f) any agreements relating to award matters 
shall be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

ANIMAL WELFARE INDUSTRY AWARD 
No. 8 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Director, Ascot Veterinary Hospital and Others. 
No. 1396A of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Animal Welfare Industry Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 18th 
day of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.l Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. —Arrangement. 

1. Title 
2. Arrangement 
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2A. State Wage Principles —June 1991 
3. Scope 
4. Term 
5. Contract of Service 
6. Casual Employees 
7. Hours 
8. Overtime 
9. Meal Money 

10. Public Holidays 
11. Annual Leave 
12. Absence Through Sickness 
13. Long Service Leave 
14. Right of Entry 
15. Board of Reference 
16. Under Rate Employees 
17. Travelling Time and Expenses 
18. Time and Wages Record 
19. Rates of Pay 

19A. Minimum Wage —Adult Males and Females 
20. Protective Clothing and Uniforms 
21. Call Back 
22. Part Time Employees 
23. Work on Saturdays, Sundays and Public Holidays 
24. Night Work 
25. Bereavement Leave 
26. Maternity Leave 
27. Payment of Wages 
28. Definitions 
29. Superannuation 
30. Award Modernisation and Enterprise Consulta- 

tion 
Schedule 1 — Respondents 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. —State Wage Principles —June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 5. —Contract of Service: Following subclause 
(4) of this clause insert a new subclause (5) as follows: 

(5) The employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence and training. 

4. Clause 19. —Rates of Pay: Delete subclauses (1), (2), 
(3), (4), (5), (7) and (8) of this clause and insert the following 
in lieu thereof: 

$ 
(1) Veterinary Nurse (as defined) 

On completion of training and on 
registration 294.10 

After one year of service and thereafter 359.40 
(2) Trainee Veterinary Nurse (as defined) 

(a) In the first year of approved 
course —for work other than the 
prescribed minimum number of 
hours of supervised practical expe- 
rience as set down in the approved 
course. 

of the rate prescribed for Veterinary Nurses 
after three years of service. 

Provided that a Trainee Veterinary Nurse 
in the 2nd year of an approved course shall 
receive wages not less than he/she would 
have received in paragraph (a) of subclause 
(2) of this clause. 

$ 
(3) Inspector 359.30 
(4) Animal Attendant 318.50 
(5) All others directly employed in the care 

of animals and including Kennel Hand and 
Food Preparer 311.60 

(7) An employee placed in charge of three or more 
other employees shall be paid an amount of $16.20 per 
week in addition to his/her ordinary rate of pay. 

(8) Where an employee is required to carry out the 
ordinary hours of duty per day in more than one shift 
an allowance of $1.49 per day shall be paid. 

5. Clause 30. — Structural Efficiency: Delete this clause 
and insert in lieu the following: 

30. —Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and needs 
of that plant or enterprise. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 

Adult Trainee Veterinary Nurse 318.50 to this award and take precedence over any 
Junior Trainee Veterinary Nurses provision of this award to the extent of any 
shall receive the prescribed per- inconsistency; 
centage of the Animal Attendants' (g) if agreement cannot be reached on a particu- 
rate per week. lar issue, then the matter may be referred to 
Under 17 years of age 50% the Western Australian Industrial Relations 
17 to 18 years of age 60% Commission for determination. 
18 to 19 years of age 70% 
19 to 20 years of age 80% 
20 to 21 years of age 90%   

(b) In the second year of approved course 
Trainee Veterinary Nurses shall receive 65% 
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BAG, SACK AM) TEXTILE AWARD 
No. 3 of 1960. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Joyce Brothers (WA) Ltd and Others. 
No. 1397 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Bag, Sack and Textile Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 18th day 
of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete this clause and insert 

the following in lieu thereof: 

2. —Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
3. Scope 
4. Area 
5. Term 
6. Hours 
7. Overtime 
8. Holidays 

8A. Annual Leave 
9. Absence through Sickness 

10. Time and Wages Record 
11. Contract of Service 
12. Meal Money 
13. Right of Entry 
14. Board of Reference 
15. Under-rate Workers 
16. Junior Workers 
17. Mixed Functions 
18. Shift Work 
19. Break-downs 
20. Casual Workers 
21. Posting of Awards and Union Notices 
22. Rest Period 
23. Extra Rates 
24. Apprentices 
25. Wages 
26. Long Service Leave 
27. Definitions 
28. Bereavement Leave 
29. First Aid 
30. Maternity Leave 
31. No Reduction 
32. Payment of Wages —"38 Hour Week" 
33. Higher Duties Allowance 
34. Superannuation 
35. Award Modernisation and Enterprise Consulta- 

tion 
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2. Clause 2A. — State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. —State Wage Principles —June 1991. 

It is a term of this Award that the Union undertakes 
for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

3. Clause 11. —Contract of Service: Following subclause 
(5) of this clause insert a new subclause (6) as follows: 

(6) The employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence and training. 

4. Clause 25. —Wages: Delete subclause (1), (2), (6) and 
(7Xa) of this clause and insert the following in lieu thereof: 

t 
Classification 

(1) Tradespersons (Total wage per week) 
(a) Canvas and Vinyl Fabricator 397.60 

(2) Adult Employees (Total wage per 
week) 

(a) Bag and sack repairing machinist 339.70 
(b) Labourers in bag and sack repair- 

ing sections 331.50 
(c) Bag-making machinist 336.50 
(d) Sailmaker (as defined) 369.80 
(e) Manufacture and/or repair of sails 

and ship's gear (including nets, 
fenders and rigging) and other 
articles that require the hand sew- 
ing of incomplete ropes by use of 
palm and needle: 
First six months of employment on 

such work 346.80 
Between six and twelve months of 

employment on such work 349.40 
After twelve months of employ- 

ment on such work 354.10 
(f) Manufacture and/or repair of can- 

vas goods of all description cov- 
ered by this award including plas- 
tic substitutes for canvas: 
First six months of employment on 

such work 339.90 
Between six and twelve months of 

employment on such work 342.60 
After twelve months of employ- 

ment on such work 347.50 
(g) Sewing machinist, cutter or re- 

pairer of canvas: 
First six months of employment on 

such work 339.90 
Between six and twelve months of 

employment on such work 342.60 
After twelve months of employ- 

ment on such work 347.50 
(h) Sewing Machinist (bag) 

First six months of employment on 
such work 339.90 

Thereafter 342.60 
(i) All Others 342.70 

(6) Leading Hands: Any employee placed by the 
employer in charge of other employees shall be paid the 
following rates in addition to their ordinary rate of 
wage: 

Per Week 
$ 

In charge of 1— 5 employees 16.50 
In charge of 6—10 employees 25.40 
In charge of 11 or more employees 32.70 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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(7) Tool Allowance: 

(a) Where an employer does not provide a 
tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of their work 
as a tradesman or apprentice the employer 
shall pay tool allowance of: 

(i) $8.61 per week to such tradesman; or 

(ii) in the case of an apprentice a percentage 
of $8.60 being the percentage which 
appears against his/her year of appren- 
ticeship in subclause (4) of this clause. 

For the purpose of such tradesman or 
apprentice supplying and maintaining tools 
ordinarily required in the performance of 
his/her work as a tradesman or apprentice. 

5. Clause 35. — Structural Efficiency: Delete this clause 
and insert in lieu the following: 

35. —Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and needs 
of that plant or enterprise. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

BRUSH MAKERS' AWARD 
No. 30 of 1959. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia. 

W.A. Branch 
and 

Swan Brushware Limited and Others. 
No. 1400 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Brushmakers' Award No. 30 of 1959 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 18th 
day of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. —Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
3. Area & Scope 
4. Term 
5. Hours 
6. Overtime 
7. Meal Money 
8. Wages 
9. Leading Hands 

10. Mixed Functions 
11. Contract of Service 
12. Breakdowns 
13. Holidays 
14. Annual Leave 
15. Absence Through Sickness 
16. Time and Wages Record 
17. Award Modernisation and Enterprise Consulta- 

tion 
18. Proportion of Juniors 
19. Junior Workers' Certificate 
20. Under-Rate Workers 
21. Right of Entry 
22. Posting of Award and Union Notices 
23. Board of Reference 
24. Outdoor Work 
25. Provision of Materials and Tools 
26. No Reduction 
27. Casual Workers 
28. Part Time Workers 
29. Long Service Leave 
30. Payment of Wages —38 Hour Week 
31. Bereavement Leave 
32. Maternity Leave 
33. Higher Duties Allowance 
34. Shift Work 
35. Superannuation 
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2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. —State Wage Principles—June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 8. —Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof: 

Rate 
Per Week 

(1) Adult Workers— $ 
(a) Woodworking machinists whose 

work includes both making cutters 
and setting machines 357.10 

(b) Automatic boring and filling ma-' 
chinist 
Filling machinists (hand filling) 
Twisted-in wire lathe operator 
(gauge of wire) lOg. or more and 
soft coppered oval wire) 
Bench Drawing 
Feather Duster Maker 
Paint Brush Maker • 345.40 
Person employed on lacquering 
and ducoing 
Hair Pan Hands 
Bass Pan Hands 
Bottle Brush Makers 
Finishers 
Millet Broom Makers 
Millet Broom Sewers 
Wood-working Machinists 
Ducoers and Lacquerers 
Sorters 

(c) Semi-automatic Boring and) Fill- 
ing Machinist 
Boring Machinist (on filling ma- 
chines) ,... 
Broom and Brush Press Operator 
Mop Press Operator 
Mixing Machine Operator 
Branding Machinist 

(d) Trimming Machinist and all Others 332.00 
4. Clause 9. —Leading Hands: Delete this clause and 

insert the following in lieu thereof: 
9. —Leading Hands. 

A worker appointed by the employer as a leading 
hand shall be paid in addition to the prescribed rates: 

Per Week 
$ 

(1) When placed in charge or not less 
than two nor more than four other 
worker 19.40 

(2) When placed in charge of five or 
more other workers 24.00 

5. Clause 11. —Contract of Service: Following subclause 
(5) insert a new subclause (6) as follows: 

(6) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

6. Clause 17. —Structural Efficiency: Delete this clause 
and insert in lieu the following: 

17. —Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency 
and productivity of the industry to enhance the 
career opportunities and job security of employees 
in the industry. 

(2) At each plant or enterprise a consultative mecha- 
nism may be established by the employer, or shall 
be established upon request by the employees or 

their Union. The consultative mechanism and 
procedure shall be appropriate to the size, struc- 
ture and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it 
will be free to address any matter which is 
consistent with the objectives of subclause (1) of 
this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Town of Albany and Others. 
No. 825 of 1991. 

COMMISSIONER R.N. GEORGE. 
11 December 1991. 

Order. 
HAVING heard Mr R. Keegan on behalf of the Applicant 
and Mr M. Jensen on behalf of Respondent members of the 
Confederation of Western Australian Industry (Inc.) and Mr 
D. Moss on behalf of Respondent members of the W.A. 
Municipal Association, and by consent, the Commission, 
being satisfied that the matter is consistent with the 
Principles enunciated by the State Wage Case decision — 
June 1991 and pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the Building Trades Award 1968 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 29th day 
of November 1991. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 38. —Superannuation. Delete paragraph (c) of 

subclause (4) of this clause and insert in lieu thereof the 
following: 

(c) The preferred Occupational Superannuation 
Scheme for employers of eligible employees who 
are covered by the Local Government Superannu- 
ation Act 1980 shall be the Western Australian 
Occupational Superannuation Fund. 

CHILD CARE (SUBSIDISED CENTRES) AWARD 
No. A 26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Bassendean Town Council and Others. 
No. 2721 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
16 December 1991. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms C. Fitz Gibbon on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders- 

That the Child Care (Subsidised Centres) Award be 
varied in accordance with the following Schedule. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 25. —Superannuation: Delete this clause and 

insert the following in lieu thereof: 
25. — Superannuation. 

Subclause (1) shall apply to all employees other than 
employees of local government authorities. 
(1) (a) In this subclause: 

"The Fund" means Westscheme; 
"Ordinary time earnings" means the 

salary, wages or other remuneration periodi- 
cally received by the employee in respect of 
the time worked in ordinary hours and shall 
include shift work penalties in the case of the 
employee being a shift worker, payments 
which are made for the purpose of District or 
Location Allowances or any other rate paid 
for all purposes of the award to which the 
employee is entitled for ordinary hours of 
work PROVIDED THAT "ordinary lime 
earnings" shall not include any payment 
which is of a similar nature to or is paid for 
the same reasons as, or is paid in lieu of 
payments for overtime, disability payments, 
vehicle allowances, fares or travelling time 
allowances (including payments made for 
travelling related to distant work), commis- 
sion or bonus; 

"Eligible employee" means a full-time, 
part-time or casual employee for whom 3% 
of ordinary time earnings is greater than 
$3.00 in the case of part-time and casual 
employees, and greater than $4.00 in the case 
of full-time employees. 

(b) The employer shall make monthly superan- 
nuation contributions to the Fund for and on 
behalf of eligible employees, and such 
contributions shall be not less than 3% of the 
employee's ordinary time earnings. 

(2) This subclause shall apply only to employees of 
local government authorities. 
(a) Definitions 

(i) "Employee" means an employee of a 
respondent to this award who has been 
employed for at least 30 days but shall 
exclude an employee who is paid $50.00 
per week or less. For the purpose of this 
definition, 30 days means a date 30 days 
from commencement with the em- 
ployer. 

(ii) "Fund" means the W.A. Local Govern- 
ment Superannuation Scheme. 

(iii) "Ordinary time earnings" means the 
base classification rate, in charge rates, 
shift penalties, overaward payments, 
location allowance and any other all 
purpose allowance or penalty and casual 
loadings, but excludes overtime pay- 
ments. 

(b) Employer Contributions 
(i) (aa) Each local government employer 

shall in respect of each employee 
who has completed 30 days of 
continuous service, contribute to 
the Fund, an amount equal to three 
percent (3%) of ordinary time 
earnings of such employee, 

(bb) The employer contribution shall be 
effective from the date the em- 
ployee commences employment or 
the date of operation of this clause 
whichever is the later. 

(ii) No contributions shall be made for: 
(aa) periods of unpaid leave or unau- 

thorised absences; or 
(bb) termination payments including 

annual leave. 
(iii) Each respondent employer shall make 

such contributions monthly or at such 
other times as may be agreed in writing 
between the trustees of the Fund and the 
employer from time to time. 

(c) Additional Voluntary Employee Contribu- 
tions 

Where the rules of the fund allow an 
eligible employee to make additional volun- 
tary contributions, an eligible employee may 
elect to make additional contributions to the 
Fund and the employer shall, where an 
election is made upon the direction of the 
employee, deduct contributions from the 
employee's wages and pay them to the Fund 
in accordance with the direction of the 
employee and the rules of the Fund, provided 
that such contributions shall be in units of 1 % 
of wage to a maximum of 4%. 

(d) Employee Entry Into Fund 
(i) The employer must provide an em- 

ployee with an application to join the 
Fund and a membership information 
leaflet within 21 days of the operative 
date of issue of this order or within 7 
days of an employee's commencing 
employment, whichever is the later. 

(ii) the employer is not obliged to make 
contributions to the Fund — 
(aa) where an employee has completed 

a letter of denial in accordance 
with paragraph (iv); or 
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(bb) where an employee has not com- 
pleted and returned the application 
referred to in paragraph (i) within 
35 days of the operative date of this 
clause or within 21 days of an 
employee commencing employ- 
ment, whichever is the later. 

Provided that an employer shall make 
contributions to the Fund from the date 
on which the employee subsequently 
completes an application form, notwith- 
standing that a letter of denial may have 
previously been completed. 

(iii) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (c)(i) within the 
time prescribed in that paragraph the 
employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed 
time, provided that the employee returns 
the application within 14 days of being 
provided with the application by the 
employer. 

(iv) The letter of denial shall be in the 
following form: 

To (employer) 

I have received an application for 
membership of the non-contributory 
W.A. Local Government Superannua- 
tion Scheme and understand: 

1. that should I sign such form you 
will make contributions on my 
behalf; and 

2. that I am not required to make 
contributions of my own; and 

3. that no deductions will be made 
from my wages for superannuation 
without my consent. 

However, I do not wish to be a 
member of the Scheme or have any 
contributions made on my behalf. 

Signature 

Name 

Address 

Classification 

Date 

(e) Date of Operation 

This clause shall operate with effect from 
6 December, 1989 in respect of three percent 
(3%) of ordinary time earnings. 

CLEANERS AND CARETAKERS AWARD 1969 
No. 12 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Coca-Cola Bottlers (Perth) Pty Ltd and Others. 
No. 1403 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Mr L. Joyce on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Cleaners and Caretakers Award, 1969 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 18th 
day of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. —Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
3. Area and Scope 
4. Term 
5. Definitions 
6. Hours 
7. Public Holidays 
8. Annual Leave 
9. Higher Duties 

10. Contract of Service 
11. Breakdowns, etc. 
12. Absence Through Sickness 
13. Overtime 
14. Shift Work 
15. Time and Wages Record 
16. Maternity Leave 
17. No Reduction 
18. Posting of Awards and Notices 
19. Travelling Time 
20. Special Rates and Conditions 
21. Location Allowances 
22. Wages 
23. Long Service Leave 
24. Payment of Wages 
25. Safety Provisions 
26. Compassionate Ixave 
27. Effect of 38 Hour Week 
28. Superannuation 
29. Award Modernisation and Enterprise Consulta- 

tion 
Schedule of Respondents 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. — State Wage Principles —June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
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overaward, except when consistent with the State Wage 
Principles. 

3. Clause 10. —Contract of Service: Following subclause 
(4) of this clause insert a new subclause (5) as follows: 

(5) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees" skill, competence and training. 

4. Clause 20. —Special Rates and Provisions: Delete 
subclauses (8), (10), (11) and (15) of this clause and insert 
in lieu the following new subclauses (8), (10), (11) and (15): 

(8) Washing: Where an employee is called upon to 
wash articles, the following payments shall be 
made: 

(a) Washing towels, 22 cents each. 
(b) Washing dusters, 17 cents each. 

(10) (a) Where it is necessary to go wholly outside a 
building to clean windows an employee 
shall, if such cleaning be 15.5 m or more 
from the nearest horizontal plane, be paid an 
allowance of $1.64 per day. 

(b) Where an employee is required to clean 
windows from a swinging scaffold or similar 
device he/she shall be paid 28 cents per hour 
extra for every hour or part thereof so 
worked. 

(11) Where an employee is required to carry out the 
ordinary hours of duty per day in more than one 
shift and where the break is not less than three 
hours, an allowance of $1.85 per day shall be paid. 
This allowance shall not apply to caretakers. 

(15) All employees called upon to clean closets 
connected with septic tanks and sewerage shall 
receive an allowance as follows: 

Per Week 
$ 

(a) five closets or greater but less than 
10 closets per day 2.60 

(b) 10 closets or greater but less than 
30 closets per day 7.90 

(c) 30 closets or greater but less than 
50 closets per day 15.75 

(d) 50 closets or greater per day 19.80 
For the purpose of this clause, one metre of 

urinal shall count as one closet and three urinal 
stalls shall count as one closet. 

5. Clause 22.— Wages: Delete subclauses (1) and (3) of 
this clause and insert in lieu the following new subclauses 
(1) and (3): 

(1) The minimum total rate of wage payable under 
this award shall be as follows: 
(a) Adult Employees: $ 

Cleaner 340.60 
Caretaker 357.20 
Watchman 338.30 
Watchman (Mobile) 354.20 
Watchman/Cleaner 339.40 
Window Cleaner 346.10 
Lift Attendant 336.10 
Attendant 331.70 
Female Lavatory Attendant 338.80 

(b) Junior Employees 
Junior employees shall be paid the pre- 

scribed percentage of the adult rates for the 
class of work on which they are engaged. 

% 
Under 16 years of age 40 
16 to 17 years of age 50 
17 to 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(3) Leading Hands: Any employee in charge of other 
employees shall be paid in addition to the 
appropriate wage prescribed, the following: 

Per Week 
$ 

(a) if placed in charge of not less than 
three and not more than six other 
employees 8.60 

(b) if placed in charge of not less than 
six and not more than ten other 
employees 15.30 

(c) if placed in charge of not less than 
ten and not more than 15 other 
employees 19.20 

(d) if placed in charge of not less than 
15 and not more than 20 other 
employees 23.10 

(e) if placed in charge of more than 20 
other employees 29.90 

6. Clause 29. —Structural Efficiency: Delete this clause 
and insert in lieu the following: 

29. —Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency 
and productivity of the industry to enhance the 
career opportunities and job security of employees 
in the industry. 

(2) At each plant or enterprise a consultative mecha- 
nism may be established by the employer, or shall 
be established upon request by the employees or 
their Union. The consultative mechanism and 
procedure shall be appropriate to the size, struc- 
ture and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it 
will be free to address any matter which is 
consistent with the objectives of subclause (1) of 
this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 
(a) the changes sought shall not affect provisions 

reflecting State standards; 
(b) the majority of employees affected by the 

change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 
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CLEANERS AND CARETAKERS (CAR AND 
CARAVAN PARKS) AWARD 

No. 5 of 1975. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Kings Parking Company (WA) Pty Ltd and Others. 

No. 1402 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20 December 1991. 

HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Mr L. Joyce on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Cleaners and Caretakers (Car and Caravan 
Parks) Award 1975 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of December, 
1991. 

(Sgd.) G.G. HALLIWELL, 
Senior Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete this clause and insert 

the following in lieu thereof: 

2. —Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours 
8. Rosters 
9. Shift and Weekend Work 

10. Overtime 
11. Higher Duties 
12. Fares and Travelling Time 
13. Special Rates and Provisions 
14. Public Holidays 
15. Annual Leave 
16. Sick Leave 
17. Long Service Leave 
18. Compassionate Leavt 
19. Time and Wages Record 
20. Maternity Leave 
21. Board of Reference 
22. Location Allowances 
23. Part-Time Workers 
24. Wages 
25. Payment of Wages 
26. No Reduction 
27. Liberty to Apply 
28. Effect of 38 Hour Week 
29. Superannuation 
30. Award Modernisation and Enterprise Consulta- 

tion 
Schedule "A" —Industry Respondents 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. — State Wage Principles —June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 

of 1991 not to pursue any extra claims, award or 
ove'raward, except when consistent with the State Wage 
Principles. 

3. Clause 6. —Contract of Service: Following subclause 
(6) of this clause insert a new subclause (7) as follows: 

(7) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

4. Clause 13. —Special Rates and Provisions: Delete 
subclauses (9), (10), (13) and (14) of this clause and insert 
in lieu the following new subclauses (9), (10), (13) and (14): 

(9) Height Money: 
(a) Where it is necessary to go wholly outside a 

building to clean windows an employee 
shall, if such cleaning be 15.5 metres or more 
from the nearest horizontal plane, be paid an 
allowance of $1.64 per day. 

(10) Where an employee is required to carry out the 
ordinary hours of duty per day in more than one 
shift and where the break is not less than three 
hours an allowance of $ 1.85 per day shall be paid. 

(13) Cash Handling Allowance: 
An employee who is required by his or her 

employer to collect money from the customers of 
that employer shall be paid an allowance of $4.60 
per week. 

(14) All employees called upon to clean closets 
connected with septic tanks and sewerage shall 
receive an allowance as follows: 

Per Week 
$ 

(a) five closets or greater but 
less than 10 closets per day 2.60 

(b) 10 closets or greater but 
less than 30 closets per day 7.90 

(c) 30 closets or greater but 
less than 50 closets per day 15.75 

(d) 50 closets or greater per 
day 19.80 

For the purpose of this clause, one metre of 
urinal shall count as one closet and three urinal 
stalls shall count as one closet. 

5. Clause 24. —Wages: Delete subclauses (1) and (4) of 
this clause and insert in lieu the following new subclauses 
(1) and (4): 

Per Week 
$ 

(1) Adult Employees 
Caretaker 357.20 
Cleaner 340.60 
Watchman 338.30 

336.10 Parking Attendant 336.10 

(4) Leading Hands: Any employee in charge of other 
employees shall be paid in addition to the 
appropriate wage prescribed, the following: 

Per Week 
$ 

(a) if placed in charge of not less 
than three and not more than 
six other employees 8.60 

(b) if placed in charge of more 
than six and not more than ten 
other employees 15.30 

(c) if placed in charge of more 
than 10 and not more than 15 
other employees 19.20 

(d) if placed in charge of more 
than 15 and not more than 20 
other employees 23.20 

(e) if placed in charge of more 
than 20 other employees 29.90 
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6. Clause 30. —Structural Efficiency: Delete this clause 
and insert in lieu the following: 

30. —Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency 
and productivity of the industry to enhance the 
career opportunities and job security of employees 
in the industry. 

(2) At each plant or enterprise a consultative mecha- 
nism may be established by the employer, or shall 
be established upon request by the employees or 
their Union. The consultative mechanism and 
procedure shall be appropriate to the size, struc- 
ture and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it 
will be free to address any matter which is 
consistent with the objectives of subclause (1) of 
this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 
(a) the changes sought shall not affect provisions 

reflecting State standards; 
(b) the majority of employees affected by the 

change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

on it under the Industrial Relations Act 1979, hereby 
orders: — 

That the Cultural Centre Award 1987 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 30th day 
of October 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 3. —Area and Scope: Delete this clause and 

insert in lieu thereof the following: 
3. —Area and Scope. 

This award shall apply throughout the state of 
Western Australia to employees employed by the 
named respondents in the callings set out in Clause 
20. —Wages, of this award. 

DRUM RECLAIMING AWARD 
No. 21 of 1961. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Imerito Drum Company and Others. 
No. 1404 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Drum Reclaiming Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 18th day 
of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

CULTURAL CENTRE AWARD 1987 
No. A28 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Library Board of Western Australia 

and 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch. 
No. 1749 of 1991. 

COMMISSIONER J.A. NEGUS. 
16 December 1991. 

Order. 
HAVING heard Ms B. Honey on behalf of the Applicant and 
Mr M.R. Kirkpatrick on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

the following in lieu thereof: 

2. —Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
3. Scope 
4. Area 
5. Term 
6. Hours 
7. Overtime 
8. Public Holidays 

8A. Annual Leave 
9. Absence through Sickness 

10. Time and Wages Record 
11. Contract of Service 
12. Meal Money 
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13. Right of Entry 
14. Breakdowns 
15. Board of Reference 
16. Under-Rate Workers 
17. Junior Worker's Certificate 
18. Proportion of Juniors 
19. Mixed Functions 
20. Shift Work 
21. Casual Workers 
22. Protective Clothing 
23. Leading Hands 
24. Posting of Award and Union Notices 
25. Rates of Pay 
26. Award Modernisation and Enterprise Consulta- 

tion 
27. Long Service Leave 
28. Bereavement Leave 
29. Maternity Leave 
30. Payment of Wages —38 Hour Week 
31. Part-time Employees 
32. Superannuation 

2. Clause 2A. — State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. — State Wage Principles —June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 11. —Contract of Service: Following subclause 
(6) of this clause insert a new subclause (7) as follows: 

(7) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

4. Clause 23. —Leading Hands: Delete this clause and 
insert in lieu the following: 

23. —Leading Hands. 
In addition to the appropriate rates prescribed in 

Clause 25. — Rates of Pay of this award, a leading hand 
shall be paid: 

Per Week 
$ 

(1) If placed in charge of not less 
than three and not more than 
ten other workers 17.00 

(2) If placed in charge of more 
than ten and not more than 20 
other workers 26.10 

(3) If placed in charge of more 
than 20 other workers 33.60 

5. Clause 25. —Rates of Pay: Delete subclauses (1), (2) 
and (3) of this clause and insert the following in lieu thereof: 

$ 
(1) Painting and incidental duties 348.30 
(2) Chiming, shaping, internal lac- 341.70 

quering, rumbling, cleaning, clas- 
sifying and drum inspecting, sten- 
ciling with a spray gun, spray 
painting 

(3) Yard Hands 331.50 
6. Clause 26. — Structural Efficiency: Delete this clause 

and insert in lieu the following: 
26. —Award Modernisation and Enterprise 

Consultation. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency 
and productivity of the industry to enhance the 
career opportunities and job security of employees 
in the industry. 

(2) At each plant or enterprise a consultative mecha- 
nism may be established by the employer, or shall 
be established upon request by the employees or 
their Union. The consultative mechanism and 

procedure shall be appropriate to the size, struc- 
ture and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it 
will be free to address any matter which is 
consistent with the objectives of subclause (1) of 
this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 
(a) the changes sought shall not affect provisions 

reflecting State standards; 
(b) the majority of employees affected by the 

change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

ENGINE DRIVERS' (GENERAL) AWARD 
No. R 21A of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Town of Albany and Others. 
No. 824 of 1991. 

COMMISSIONER R.N. GEORGE. 
11 December 1991. 

Order. 
HAVING heard Mr R. Keegan on behalf of the Applicant 
and Mr M. Jensen on behalf of Respondent members of the 
Confederation of Western Australian Industry (Inc.) and Mr 
D. Moss on behalf of Respondent members of the W.A. 
Municipal Association, and by consent, the Commission, 
being satisfied that the matter is consistent with the 
Principles enunciated by the State Wage Case decision — 
June 1991 and pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the Engine Drivers' (General) Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 29th 
day of November 1991. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 23. —Superannuation. Delete paragraph (c) of 

subclause (4) of this clause and insert in lieu thereof the 
following: 

(c) The preferred Occupational Superannuation 
Scheme for employers of eligible employees who 
are covered by the Local Government Superannu- 
ation Act 1980 shall be the Western Australian 
Occupational Superannuation Fund. 

ENGINEERING TRADES AND ENGINE DRIVERS 
(NICKEL REFINING) AWARD 

No. 10 of 1971. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Western Mining Corporation Limited. 

No. 1295 of 1990 (R2). 
COMMISSIONER J. F. GREGOR. 

19 December 1991. 

HAVING heard Ms M Robinson on behalf of the Applicant 
and Mr P Laycock on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Engineering Trades and Engine Drivers 
(Nickel Refining) Award, 1971 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 20 March 1991. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.— Definitions: Delete subclause (6) of this 

clause and insert in lieu thereof the following: 
(6) "Engineering Tradesperson"—means those 

tradespersons formerly classified under this award 
as: Examiner, Fitter, Boilermaker, Machinist First 
Class and Motor Mechanic. 
"Engineering Tradesperson Level 2" —means an 
Engineering Tradesperson with sufficient knowl- 
edge and training to be competent in one specified 
plant area as defined in Schedule 'C Restructur- 
ing Agreement, 19 February 1990. 
"Engineering Tradesperson Level 3" —means an 
Engineering Tradesperson with sufficient knowl- 
edge and training to be competent in both 
specified plant areas as defined in Schedule 'C 
Restructuring Agreement, 19 February 1990. 
"Electrical/Instrument Tradesperson" — means 
those tradespersons formerly classified under this 
award as Electrical Fitter and Instrument Maker 
and/or Repairer. 
"Electrical/Instrument Tradesperson Level 2" — 
means an Electrical/Instrument Tradesperson, 
Electrician Special Class or Instrument Electrical 
Fitter with sufficient knowledge and training to be 
competent in one specified plant area as defined 
in Appendix A—Restructuring Proposal 14 May 
1990. 

"Electrical/Instrument Tradesperson Level 3" — 
means an Electrical/Instrument Tradesperson, 
Electrician Special Class or Instrument Electrical 
Fitter with sufficient knowledge and training to be 
competent in both specified plant areas as defined 
in Appendix B — Restructuring Proposal 14 May 
1990. 

2. Clause 9 —Special Rates and Provisions: Delete this 
clause and insert in lieu thereof the following: 

Clause 9. —Special Rates and Provisions. 
(1) Metal and Electrical Trades 

(a) An employee employed in a workshop shall 
receive an allowance of $14.60 per week for 
all disabilities experienced. 

(b) An employee employed in the plant shall 
receive an allowance of $18.60 per week for 
all disabilities experienced. 
These allowances are in lieu of height 
money, dirt money, confined space, exces- 
sive heat, percussion tools allowance and 
breathing apparatus allowance and are for all 
disabilities associated with work at the 
refinery. 

(2) Protective Equipment 
(a) The employer shall have available a suffi- 

cient supply of protective equipment (as, for 
example, breathing apparatus and masks, 
hand screens, goggles, glasses, gloves, 
aprons, leggings and gum boots) for use by 
his employees when engaged on work for 
which some protective equipment is reasona- 
bly necessary. It shall be a defence to an 
employer charged with a breach of this 
subclause if he proves that he was unable to 
obtain either the item of equipment the 
subject of the charge or suitable substitute. 

(b) Every employee shall sign an acknowledge- 
ment on receipt of any article of protective 
equipment and shall return same to the 
employer when he/she has finished using it 
or on leaving his/her employment. 

(c) No employee shall lend another employee 
any such article of protective equipment 
issued to such first mentioned employee, and 
if the same are lent, both the lender and the 
borrower shall be deemed guilty of willful 
misconduct. 

(d) Before goggles, glasses or gloves or any such 
substitute which have been used by an 
employee are re-issued by the employer to 
another employee, they shall be effectively 
sterilised. 

(e) During the time any article of protective 
equipment is on issue to the employee, he/she 
shall be responsible for any loss or damage 
thereto, fair wear and tear attributable to 
ordinary use excepted. 

3. Clause 30.—Wages: Delete this clause and insert in 
lieu thereof the following: 

30. —Wages. 
(1) Subject to the provisions of this clause, the 

minimum rates of wages payable to the employees 
covered by this award shall be as follows: — 

$ 
Electrical/Instrument Tradesperson 368.90 
Electrician — Special Class 387.40 
Instrument Electrical Fitter 409.00 
Engineering Tradesperson 354.70 
Machinist—Second Class 322.40 

Third Class 310.10 
Certificated Rigger 339.50 
Rigger—Other 320.60 
Tool Storeperson 311.50 
Battery Attendant 304.80 
Trades Assistant 303.80 
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Crane Attendant and Dogman 307.20 
Mobile Crane Driver, lifting capa- 

city- 
more than 10 tons but less than 
20 tons 334.70 
more than 20 tons but less than 
40 tons 338.80 

Power House Operator —Grade 1 358.40 
-Grade 2 375.90 
— Grade 3 385.90 

(2) Employees employed in the classifications pre- 
scribed in subclause (1) hereof shall, in addition 
to the prescribed award rate of pay, receive a 
weekly all purpose industry allowance of $64.70. 

(3) Employees meeting the requirements of an Instru- 
ment Electrical Fitter Stage 1 as provided in 
Clause 6 —Definitions of this award shall receive 
a weekly all purpose payment of $6.18 in addition 
to the wages rates set out in subclause (1) hereof 
for their classification. 

(4) Employees meeting the requirements of Electri- 
cal/Instrument Tradesperson Level 2 or Engineer- 
ing Tradesperson Level 2 as prescribed in Clause 
6 —Definitions of the award shall receive a 
weekly all purpose payment of $10.00 in addition 
to the wage rates set out in subclause (1) hereof 
for these classifications. 

(5) Employees meeting the requirements of Electri- 
cal/Instrument Tradesperson Level 3 as prescribed 
in Clause 6 —Definitions of the award shall 
receive a weekly all purpose payment of $20.00 
in addition to the wage rates set out in subclause 
(1) hereof for these classifications. 

(6) Employees employed in boiler cleaning inside the 
boiler or flues or combustion chamber shall be 
paid an additional rate of 26 cents per hour whilst 
so engaged. 

(7) Leading Hands—In addition to the appropriate 
rate prescribed in subclause (1) of this clause a 
leading hand shall be paid — 

$ 
(a) if placed in charge of not less 

than three and not more than 
10 other employees 14.00 

(b) if placed in charge of more 
than 10 and not more than 20 
other employees 21.10 

(c) if placed in charge of more 
than 20 other employees 27.40 

(8) Casual employees shall be paid 15 percent in 
addition to the rates prescribed in this clause. 

(9) Minimum Wage —Notwithstanding the provi- 
sions of this award no adult employee shall be 
paid less than $268.80 per week as ordinary rates 
of pay in respect of the ordinary hours of work 
prescribed by this award. Where the said mini- 
mum rate of pay is applicable to an employee for 
working ordinary hours, the same rate shall be 
applicable for the calculation of overtime and all 
other penalty rates, payable during sick leave and 
annual leave and for all other purposes of this 
award. 

(10) Apprentices (rates per week expressed as a 
percentage of the Tradesperson's rate): 
(a) Four Year Term — % 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and One Half Year % 
Term — 
First six months 42 
Next year 55 
Next year 75 
Final year 88 

(c) Three Year Term — % 
First year 55 
Second year 75 
Third year 88 

(d) For the purposes of this subclause "Trade- 
sperson's Rate" means the wage rate pre- 
scribed in subclause (1) for the appropriate 
Tradesperson classification. 

(11) Junior Employees — (percent of Trades Assistant 
per week): 

% 
Under 17 years of age 55 
Between 17 and 18 years 65 
Between 18 and 19 years 80 
At 19 years of age 100 

(12) Tool Allowance: 
A tradesperson to whom the employer does not 

supply all necessary tools shall be paid a tool 
allowance of $4.75 per week. 

A tradesperson for the purpose of this clause 
shall be deemed to be a employee who is paid at 
equal rate of wage or higher than the classification 
Engineering Tradesperson or Electrical/Instru- 
ment Tradesperson. 

(13) Structural Efficiency: 
(a) Arising out of the decision of the State Wage 

Case on 8 September 1989 and in considera- 
tion of the wage increases resulting from the 
first structural efficiency adjustment in Ap- 
plication No. 1752 of 1989, employees are to 
perform a wider range of duties including 
work which is incidental or peripheral to 
their main tasks or functions. 

(b) The parties to this award are committed to 
implementing a new wage and classification 
structure. 

(i) Accept in principle that the descriptions 
of job functions within a new structure 
will be more broadly based and generic 
in nature; 

(ii) Intend to substitute the existing provi- 
sions of Clause 30. — Wages hereof with 
a new wage and classification structure 
and to make consequential amendments 
no later than September 1991, or earlier 
if agreed between the parties and ap- 
proved by The Western Australian In- 
dustrial Relations Commission; 

(iii) Undertake that upon variation of the 
award to implement a new wage and 
classification structure, employees may 
undertake training for a wider range of 
duties and/or access to higher levels in 
accordance with the definitions and 
training standards laid down in the 
award variation in relation to a new 
classification structure; 

(iv) Will co-operate in the transition from 
the existing classification structure to 
the proposed new structure to ensure 
that the transition takes place in an 
orderly manner without creating false 
expectations or disputation. 

(c) In the event that there is a claim for 
reclassification by an employee to a higher 
level under any new structure on the grounds 
that the employee possesses equivalent skill 
and knowledge gained through on the job 
experience or on any other ground, the 
following principles apply: 

(i) The parties agree that the existing award 
disputes avoidance procedure shall be 
followed; 

(ii) Agreed competency standards shall be 
established by the parties for all levels 
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in any new classification structure be- 
fore any claims for reclassification are 
processed. 

(d) Reclassification to any higher level shall be 
contingent upon such additional work being 
available and required to be performed by the 
employer. 

(e) Current employees whose existing wage 
rates are rationalised as a consequence of 
award restructuring will remain paid at such 
rates and will continue to receive wage 
increases appropriate to their current rates of 
pay: 

(i) Whilst the employee remains employed 
in the industry, or 

(ii) The employee accepts to be reclassified 
to another classification in the new 
structure. 

(f) The parties are committed to modernising the 
terms of the award in an endeavour to finalise 
this matter by September 1991. 

(14) Award Modernisation: 

(a) In accordance with paragraph (f) in subclause 
(9) hereof, the parties are committed to 
modernising the terms of the award. 

(b) The parties will discuss all matters raised 
which may lead to increased flexibility and 
the removal of the obsolete conditions to 
better reflect the realities of modern industry 
practices and assist the restructuring process. 
Any such discussion with the Unions shall be 
on the premise that— 

(i) the majority of employees at the enter- 
prise must genuinely agree; 

(ii) no employee will lose income as a result 
of the change; 

(iii) the Union must be party to the agree- 
ment, particularly where enterprise 
level discussions are considering mat- 
ters requiring variations to the award; 

(iv) agreements will be ratified by the 
Commission; 

(v) the disputes procedure prescribed in 
Clause 23. —Grievances and Disputes 
shall apply if agreement cannot be 
reached in the implementation process 
of a particular issue. 

(c) Should an agreement be reached pursuant to 
paragraph (b) hereof and that agreement 
requires variation of the award, the parties 
shall support such award variation. 

(d) There shall not be any limitation placed on 
any award matter raised for discussion. 

(e) The parties agree that working parties will 
continue to meet with the aim of modernising 
the award. 

ENGINEERING TRADES AND ENGINE DRIVERS 
(NICKEL REFINING) AWARD 

No. 10 of 1971. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Western Mining Corporation Limited. 

No. 1899 of 1990. 
COMMISSIONER J. F. GREGOR. 

19 December 1991. 
Order. 

HAVING heard Ms M Robinson on behalf of the Applicant 
and Mr P Laycock on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the Engineering Trades and Engine Drivers 
(Nickel Refining) Award, 1971 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 13 December 1991. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement. Delete the number and title 

"2A —State Wage Principles —September 1989" and insert 
in lieu thereof the number and title "2A. State Wage 
Principles —June 1991". 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert in lieu thereof the following: 

2A. —State Wage Case Principles —June 1991. 
It is a term of this award that the Union undertakes 

for the duration of the principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or over 
award except when consistent with the State Wage 
Principles. 

3. Clause . 9. — Special Rates and Provisions: Delete 
subclause (1) and insert in lieu thereof the following: 

(1) Metal and Electrical Trades 
(a) An employee employed in a workshop shall 

receive an allowance of $15.00 per week for 
all disabilities experienced. 

(b) An employee employed in the plant shall 
receive an allowance of $19.10 per week for 
all disabilities experienced. 

4. Clause 13. —Shiftwork: Delete subclause (3) and insert 
in lieu thereof the following: 

(3) A shift employee shall, in addition to his/her 
ordinary rate, be paid per shift of eight hours at 
the rate of $7.97 when on afternoon or night shift. 

5. Clause 30. —Wages: Delete subclauses (1), (2), (3), (4), 
(5), (6), (7) & (12) and insert in lieu thereof the following: 

(1) Subject to the provisions of this clause, the 
minimum rates of wages payable to the employees 
covered by this award shall be as follows: — 

$ 
Electrical/Instrument Tradesperson 378.10 
Electrician — Special Class 397.10 
Instrument Electrical Fitter 419.20 
Engineering Tradesperson 363.60 
Machinist — Second Class 330.50 

Third Class 317.90 
Certificated Rigger 348.00 
Rigger—Other 328.60 
Tool Storeperson 319.30 
Battery Attendant 312.40 
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Trades Assistant 311.40 
Crane Attendant and Dogman 314.90 
Mobile Crane Driver, lifting capa- 
city- 

more than 10 tons but less than 
20 tons 343.10 
more than 20 tons but less than 
40 tons 347.30 

Power House Operator—Grade 1 367.40 
-Grade 2 385.30 
— Grade 3 395.50 

(2) Employees employed in the classifications pre- 
scribed in subclause (1) hereof shall, in addition 
to the prescribed award rate of pay, receive a 
weekly all purpose industry allowance of $66.30. 

(3) Employees meeting the requirements of an Instru- 
ment Electrical Fitter Stage 1 as provided in 
Clause 6 —Definitions of this award shall receive 
a weekly all purpose payment of $6.33 in addition 
to the wages rates set out in subclause (1) hereof 
for their classification. 

(4) Employees meeting the requirements of Electri- 
cal/Instrument Tradesperson Level 2 or Engineer- 
ing Tradesperson Level 2 as prescribed in Clause 
6 —Definitions of the award shall receive a 
weekly all purpose payment of $10.25 in addition 
to the wage rates set out in subclause (1) hereof 
for these classifications. 

(5) Employees meeting the requirements of Electri- 
cal/Instrument Tradesperson Level 3 as prescribed 
in Clause 6 —Definitions of the award shall 
receive a weekly all purpose payment of $20.50 
in addition to the wage rates set out in subclause 
(1) hereof for these classifications. 

(6) Employees employed in boiler cleaning inside the 
boiler or flues or combustion chamber shall be 
paid an additional rate of 27 cents per hour whilst 
so engaged. 

(7) Leading Hands —In addition to the appropriate 
rate prescribed in subclause (1) of this clause a 
leading hand shall be paid — 

$ 
(a) if placed in charge of not less 

than three and not more than 
10 other employees 14.40 

n,-) if placed in charge of more 
than 10 and not more than 20 
other employees 21.60 

ec\ if placed in charge of more 
than 20 other employees 28 10 

(12) Tool Allowance: 

A tradesperson to whom the employer does not 
supply all necessary tools shall be paid a tool 
allowance of $4.90 per week. 

A tradesperson for the purpose of this clause 
shall be deemed to be an employee who is paid 
at equal rate of wage or higher than the classifica- 
tion Engineering Tradesperson or Electrical/In- 
strument Tradesperson. 

ENGINEERS (GOLD MINING) AWARD 
' No. 26 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia 
and 

Kalgoorlie Consolidated Gold Mines Pty Ltd. 
No. 1948 of 1990. 

COMMISSIONER J. F. GREGOR. 
20 December 1991. 

Order. 
HAVING heard Mr F Logan for the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia and 
Mr L Pilgram for Kalgoorlie Consolidated Gold Mine and 
Mr C Mitchell for other respondents to the award, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Engineers (Gold Mining) Award (No. 26 of 
1947) be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 13 December 1991. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commissioner. 

Schedule. 
Appendix 1 —Kalgoorlie Consolidated Gold Mines Pty Ltd. 

1. Clause 2. — Structural Efficiency: Delete subclause (1) 
of this clause and insert in lieu thereof the following: 

(1) Arising out of the decision on 8 September 1989 
in the State Wage Case and in consideration of the 
wage increases resulting from the first and second 
structural efficiency adjustments and arising out of the 
decision on 17 June 1991 in the State Wage Case, 
employees are to perform a wider range of duties 
including work which is incidental or peripheral to their 
main tasks or functions and the Company may direct 
an employee to carry out such duties as are within the 
employee's skill, competence and training as defined 
in Clause 3. —Classification Structure and Definitions 
of this Appendix provided such duties are not designed 
to promote de-skilling. 

2. Clause 5. —Wages: Delete subclause (1) of this clause 
and insert in lieu thereof the following: 

(1) Until the transitional arrangements outlined in 
subclause (4) of clause 3. —Classification Structures 
and Definitions of this Appendix have been complied 
with, the minimum rates of wages payable per week to 
employees covered by this Appendix shall be as 
follows: 

Occupation: 
Driller and/or Screwer 
Motor Attendant 
Electrical Installer 
Linesperson — 

Grade 1 —i.e. with not less 
than three years' experience as 
a linesperson 
Grade 2 —i.e. with less than 
three years' experience as a 
linesperson 

Pipe Fitter 
Coppersmith 
Blacksmith 
Electrical Fitter 
Fitter 
Motor Mechanic 
Turner and/or Machinist 
Oxy-acetylene and Electrical Welder 

314.60 
314.60 
363.20 

363.20 

345.00 
329.00 
363.20 
363.20 
363.20 
363.20 
363.20 
363.20 
363.20 
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3. Clause 6. —Allowances: Delete this clause and insert 
in lieu thereof the following: 

6. — Allowances. 
In lieu of the allowances otherwise expressed in 

Clause 5. —Wages, Clause 8.— Overtime, Clause 9.— 
Continuous Shift Workers, Clause 14. — Shifts, Clause 
20. —Special Rates and Provisions, the following 
allowances shall be paid: 

Clause 5. —Wages: $ 
Subclause (2) —Leading Hand Allowance 

(i) 14.40 
(ii) 21.60 
(iii) 28.10 

Subclause (5)(a) —Tool Allowance 
(i) 8.70 
(ii) 8.70 

Clause 8. —Overtime: 
Subclause (6) —Meal Allowance 4.90 

Clause 9. — Continuous Shift Workers: 
Subclause (6) —Meal Allowance 4.90 

Clause 14. —Shifts: 
Subclause (2) —Shift Allowance 7.98 

Clause 20. — Special Rates and Provisions 
Subclause (1) —Height Money 1.54 
Subclause (3) —Dirt Money .32 
Subclause (4)—Welding Money .24 
Subclause (6) — Heat Money 

(a) .32 
(b) .38 

Subclause (7) —Confined Space 
Money .38 
Subclause (8) —Fumes Money .39 

4. Clause 7. —Additional Payment: Delete this clause and 
insert in lieu thereof the following: 

7. —Additional Payment. 
In addition to the wage rates set out in Clause 5 

hereof, an amount of $66.30 per week shall be payable 
for all purposes of the award. 

I am aware that mere agreement between the parties that a 
case constitutes a special case is not sufficient and that it is 
for me to decide the question according to the duties 
imposed upon me and that having decided for the reasons 
that follow that there is no force in the union's arguments 
to vary some of the proposals in the Applicant's schedule, 
I am satisfied that this is a special case. 

The union disagrees with the Applicant in the proposals 
to extend the maximum hours for casuals from 30 to 32 per 
week and the extension of the one month period to three 
months at Christmas when casuals may work 38 hours per 
week. The union proposes a modified definition of casual 
worker which is not acceptable to the Applicant. 

The union's case concerns the wishes of only those 
employees of the Applicant who are engaged at the Kewdale 
main grocery warehouse. These employees, it is said, have 
carried the greater part of the load in the restructuring and 
structural efficiency exercises undertaken so far in the 
Applicant's warehouses and they are not prepared to carry 
a greater load on this occasion. 

There is nothing unusual about a situation in which the 
burden of a consideration relating to a wage increase falls 
to a greater degree upon only some of all of the employees 
who receive a wage increase. Furthermore, that is no less 
the case in the determination of ordinary wages and wage 
increases than it is in connection with wage increases for 
structural efficiency and productivity improvements. All of 
these remarks go to the point of what I put to Mr Bullock 
during his submissions. In this case I am concerned with an 
award which governs the terms and conditions of employ- 
ment in a singular firm's operations, albeit operations 
performed in different locations. In that context, the point, 
I think, that must be kept foremost in mind is the scope there 
is for requiring those who appear to do less for the same pay 
to do more if and when the circumstances require it. 
Alternatively, there is scope for reducing or not prescribing 
at all, a productivity based wage increase for those who 
make no contribution to a productivity increase, if indeed 
that is the factual state of affairs. 

FOODLAND ASSOCIATED LIMITED (WESTERN 
AUSTRALIA) WAREHOUSE AWARD 

No. A27 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Foodland Associated Limited 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 1222 of 1991. 

COMMISSIONER O.K. SALMON. 
3 December 1991. 

Reasons for Decision. 
THE COMMISSIONER: This is a case concerning proposed 
variations fo the Foodland Associated Limited (Western 
Australia) Warehouse Award 1982, regarding a number of 
its provisions. It is brought by the parties as a special case 
following a conference called in accordance with the Wage 
Fixing Principles and it should be noted that the Minister, 
the Confederation of WA Industry, the Mines and Metals 
Association and the Trades and Labor Council made no 
appearances in the formal proceedings. 

It will not be necessary for me to reproduce the details 
of the proposed variations or the productivity calculations 
upon which they are said to be justified. Suffice to say that 

The employees in the main grocery warehouse are not 
concerned because the workload they carry for the wage 
increase proposed is too heavy in physical terms. Rather 
theirs' is a once bitten twice shy attitude based on their belief 
that changes proposed in the hours of casual employees will 
be used to make inroads into the levels of permanent 
employees now engaged. Every employee has every right to 
be concerned about his/her fulltime employment security 
and the recognition of this right is fundamental in clause 44 
of the award which is entitled, Introduction of Change. That 
clause imposes a duty to notify and a duty to discuss such 
changes upon the Applicant which, in my opinion, include 
the kinds of changes the employees have in mind in this 
case. It seems to me the concerns of the employees are 
matters to be properly dealt with according to the award 
provision not by reconsidering the proposed changes 
relating to casual employees. Or if clause 44 is considered 
to be deficient in some respect regarding the employees' 
concerns, steps should be taken to vary it to obviate the 
problem. 

My decision is that award will be varied according to the 
schedule of variations tendered by the Applicant. The 
proposed variations will now issue in the form of minutes 
and the parties are required to advise my Associate of their 
requirements in this respect. 

Appearances: Ms R. Dight appeared on behalf of the 
Applicant. 

Mr J. Bullock appeared on behalf of the Respondent. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Foodland Associated Limited 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. 1222 of 1991. 

COMMISSIONER O.K. SALMON. 
4 December 1991. 

Supplementary Reasons for Decision. 
THE COMMISSIONER: I have decided not to grant FAL's 
claim regarding the no extra claims clause primarily because 
it plays no part in my finding regarding a special case. 

Unfortunately the employees at Kewdale have had a high 
propensity to engage in strike action in the past with very 
little consideration being given to the fundamental require- 
ment of the formal industrial relations system which is that 
parties act fairly towards each other. That requirement 
means that when claims are made upon each other each puts 
themselves in the other's position when considering the 
claim and the position it will take. It may be that FAL needs 
to be told or reminded of that as well as employees and the 
union, but in any event I am sure it will take notice of what 
I say. 

On the one hand I have taken past action into considera- 
tion, and on the other Miss Dight's submission that FAL 
would give genuine consideration to claims made notwith- 
standing the inclusion of its proposition in the award. I also 
take note of s.44 of the Act, the scope for agreement therein, 
and FAL's willingness to protect its own interests by 
application under that section in the past. 

Weighing all of these things in the light of Mr Bullock's 
submission on the no extra claims provision I find that his 
proposition is the fairer. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Foodland Associated Limited 

and 
The Shop, Distributive and Allied Employees,' Association 

of Western Australia. 
No. 1222 of 1991. 

Foodland Associated Limited (Western Australia) 
Warehouse Award 1982. 

No. A 27 of 1982. 
COMMISSIONER O.K. SALMON. 

17 December 1991. 
Order. 

HAVING heard Ms R. Dight on behalf of the Applicant and 
Mr J. Bullock on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Foodland Associated Limited (Western 
Australia) Warehouse Award 1982 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 3 December 
1991. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete the number and words 

'2A. No Extra Claims from this clause. 
2. Clause 2A. —No Extra Claims: Delete this clause. 
3. Clause 6.— Casual Workers: Delete subclause (1) and 

insert in lieu the following — 
(1) "Casual worker" shall mean a worker engaged by 

the hour and who may be dismissed or leave the 
employer's service at any moment without notice 
and except as hereinafter provided shall not be 
engaged for more than 32 hours per week in 
ordinary hours. 

Notwithstanding the aforementioned, a casual 
worker may be engaged in ordinary hours for 38 
hours per week for periods not in excess of one 
month for the purposes of relieving fulltime 
workers absent on approved leave or to assist 
during the peak period of Easter; or for a period 
not in excess of 3 months to assist during the peak 
period of Christmas. 

Any casual worker engaged and not permitted 
to commence work shall receive two hours' pay 
at the rate of 20 per centum in addition to the 
appropriate rate of wages prescribed in this award. 

4. Clause 11. —Meal Times: Delete subclause (1) and 
insert in lieu the following — 

(1) (a) Not less than 30 minutes nor more than one 
hour shall be allowed and taken for a meal. 
The lunch period shall be taken between 12 
noon and 2.30pm; the tea interval shall start 
within 15 minutes after the usual finishing 
time. No worker shall be required to work for 
more than five hours without a break for a 
meal. 

(b) Provided that permanent workers who com- 
mence at 6.00am may not be required to take 
their meal break until 12 noon. In addition 
casual employees may work up to 6 hours 
before a meal break is taken provided that an 
agreement has been fixed between the em- 
ployer and the employees. 

5. Clause 12. —Meal Money: 
A. Delete the amount of $6.30 in subclause (1) and 

replace with the amount of $6.50. 
B. Delete the amount of $3.70 in subclause (2) and 

replace with the amount of $3.80. 
6. Clause 13. —Overtime: Delete subclause (12) and 

renumber subclause (13) as subclause (12). 
7. Clause 20.— Engagement: Insert new subclause (1) and 

renumber existing subclauses — 
(1) Notwithstanding any other provisions of this 

award, employees are to perform, as directed, the 
full range of duties encompassed within the award 
classification including work which is incidental 
or peripheral to the main tasks or functions, being 
work the duties of which are within the limits of 
the employee's skill, competence and training. 

8. Clause 28. —Wages: Delete this clause and insert the 
following in lieu — 

28. —Wages. 
(1) Preamble 

(a) The following classifications specify skill 
and training standards and broad areas of 
work at each level. Employees are to be 
placed at classification levels commensurate 
with the level and range of skills held by the 
employee and required to be performed by 
the employer. 

(b) In the event that the employer's business 
undergoes operational changes such that the 
addition or deletion of a particular skill or 
series of skills is required, the parties to the 
award shall endeavour to reach agreement, 
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subject to endorsement by the Western 
Australian Industrial Relations Commission. 

(2) Classification Structure 
(a) Storeworker Grade 1 

Points of Entry 
Successful completion of Probationary 

Period or proven and demonstrated skills to 
the level required of this grade. 
Skills/Duties 

The person in this grade is able to 
satisfactorily perform the following duties 
safely and under routine supervision, to the 
required Company standard. 
Responsibilities/Duties may include but are 
not limited to: 
— Maintaining the quality of their own 

work and required performance stan- 
dards. 

— Working in a team environment and/or 
under supervision. 

— Undertaking duties in a safe and respon- 
sible manner. 

— Exercising limited discretion within their 
level of skills and training. 

— Possessing basic interpersonal and com- 
munication skills. 

— Performs one or more of the following 
tasks/duties or a combination thereof. 
(Duties may include but are not limited 
to:) 

(i) Picking, Selecting and/or Process- 
ing Stock 

— understanding of order selec- 
tion procedures; 

— understanding warehouse lay- 
out; 

— identifying picking, labelling 
and assembling stock; 

— transfer of stock; 
— recording of stock. 

(ii) Receiving Stock 
— identifying stock; 
— confirming accuracy of order; 
— completing delivery dockets/ 

receipts etc; 
— carrying out adjustment proce- 

dures; 
— checking and applying labels 

to stock; 
— loading and unloading of 

stock; 
— sorting and transfer of stock; 
— recording of stock. 

(iii) Despatch of Stock 
— identifying stock for despatch; 
— correct stacking and re-assem- 

bling of stock; 
— preparation of and loading of 

stock manually; 
— recording of despatches. 

(iv) Sale of Stock 
— receipt and preparation for sale 

or display of goods; 
— prepacking, packing, weigh- 

ing, assembling, pricing or 
preparing of goods or provi- 
sions or produce for sale; 

— displaying, shelf filling, re- 
plenishing or any other 
method of exposure of presen- 
tation of sale of goods; 

— the sale of goods by any 
means; 

— the receiving, arranging or 
making payments by any 
means; 

— the recording by any means of 
a sale or sales; 

— the wrapping or packing of 
goods for despatch. 

(v) Housekeeping and other Functions 
— cleaning/maintaining ware- 

house and surrounds, equip- 
ment and stock; 

— clearing damaged stock, wrap- 
ping materials and loose stock; 

— assemble, remove and change 
racking and equipment as re- 
quired; 

— counting and recording stock 
(including stocktakes); 

— sort, assemble, repair and con- 
trol of pallets etc; 

— customer service and customer 
enquiry functions. 

NOTE: A person in this grade may be 
required to utilise skills with elec- 
tronic equipment including input of 
data related to productivity perform- 
ance measurement systems and 
using "menu" driven VDU screens, 

(b) Storeworker Grade 2 
Points of Entry 

Storeworker Grade 1 or external applicant 
with proven and demonstrated satisfactory 
performance standards and skills to the level 
required of this grade. Existing employees 
will be considered for advancement on the 
basis of seniority, all other things being 
equal. 
Skills/Duties 

This person has consistently achieved and 
maintained the required standard of store- 
worker Grade 1. 

This person also is required to operate for 
the majority of his/her time, a ride-on 
powered operated tow motor, ride-on power 
operated pallet truck or walk beside power 
operated highlift stacker and is responsible 
for its basic upkeep. 
Responsibilities/Duties may include but are 
not limited to: 
— Able to work from complex instruction 

and procedures. 
— Able to co-ordinate their own work in a 

team environment under limited supervi- 
sion—where such storeworker is placed 
in charge of other employees the appro- 
priate leading hand rate applies. 

— Responsible for the quality of their own 
work and maintenance of required per- 
formance standards. 

— Possesses sound interpersonal and com- 
munication skills. 

— Use of tools and equipment within the 
warehouse (basic non-trades mainte- 
nance). 

— All functions of a Storeworker Grade 1 
as directed. 

— Performs work involving electronic 
equipment (including problem solving) 
and maybe required to input data (key 
entry or swipe) including the use of 
"menu" driven VDU screens. 

— Performs basic administrative tasks asso- 
ciated with the performance of the above 
tasks/duties. 
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— Operating all equipment listed in skills 
and duties safely and adhering to re- 
quired safety standards and procedures. 

— Involved in the training of storeworkers 
probationary and Grade 1 as appropriate. 

(c) Storeworker Grade 3 
Points of Entry 

Storeworker Grade 1, or Storeworker 
Grade 2 or external applicant with proven 
and demonstrated satisfactory performance 
standards and skills to the level required of 
this grade. Existing employees will be con- 
sidered for advancement on the basis of 
seniority, all other things being equal. 
Skills/Duties 

This person has consistently achieved and 
maintained the performance standards as a: 
Storeworker Grade 1 and/or; 
Storeworker Grade 2. 

This person also is required to operate for 
the majority of his/her time, a ride-on 
powered operated forklift, high lift stacker, 
or high lift stock picker, or a power overhead 
traversing hoist and is responsible for its 
basic upkeep. 

(i) Duties may include but are not limited 
to: 
— Ability to work from complex in- 

structions and procedures. 
— Ability to coordinate their own work 

in a team environment under limited 
supervision — where such store- 
worker is placed in charge of other 
employees the appropriate leading 
hand rate applies. 

— Responsible for the quality of their 
own work and maintenance of re- 
quired performance standards. 

— Possesses sound interpersonal and 
communication skills. 

— Use of tools and equipment within 
the warehouse (basic non-trades 
maintenance). 

— All functions of Storeworkers Grade 
1 and 2 as directed. 

— Performs work involving electronic 
equipment including problem solv- 
ing. 

— Performs basic administrative tasks 
associated with the performance of 
the above tasks/duties. 

— Operating all equipment safely and 
adhering to required safety stan- 
dards and procedures. 

— Involved in the training of store- 
workers probationary, Grade 1, 
Grade 2 and Grade 3 as appropriate. 

— Involved in stock movement and 
management to include stock put 
away, replenishment, rotation bulk 
order picks etc. 

(ii) Storeworker Grade 3 also encompasses 
the following: 
Assembly Instructor—Main Grocery 
Warehouse: 
Responsibilities and Duties may include 
but are not limited to: 
— Training new employees in all as- 

pects of these following areas: 
Order Assembly 
• performance sheets; 
• invoices; 
• labels; 

• selection; 
• stacking; 
• labelling orders (at last picking 

location); 
• carting orders to despatch; 
• restart; 
• blackboard procedure; 
• mark down procedure; 
• temporary out of stock (TOS); 
• incomplete order. 
Operating a Pallet Truck 
• travelling in assembly aisles; 
• battery change; 
• shut down procedure. 
Working environment 
• location of lunch rooms and 

amenities; 
• first aid. 
Safety Requirements 
• accident report; 
• hazard reporting; 
• operation of pallet trucks. 

— Perform other tasks appropriate to 
the classification. 

— Perform all duties of Grade 1 or 2 
Storeworkers as required. 

(d) Storeworker Grade 4 
Points of Entry 

Storeworker Grade 1, or Storeworker 
Grade 2, or Storeworker Grade 3 or external 
applicant with proven and demonstrated 
satisfactory performance standards and skills 
to the level required of this grade. Existing 
employees will be considered for advance- 
ment on the basis of seniority, all other things 
being equal. 
Skills/Duties 

This person has consistently achieved and 
maintained the performance standards as a: 
Storeworker Grade 1 or; 
Storeworker Grade 2 or; 
Storeworker Grade 3. 

This grade is designed as an advanced 
storeworker grade as defined by job descrip- 
tion by each individual enterprise from time 
to time. 

(i) Receiver, Cash and Carry, where no 
Receivals Supervisor is appointed: 
Points of Entry 
Storeworker Grade 1 and/or; 
Storeworker Grade 2 and/or; 
Storeworker Grade 3 or; 
Storeworker Grade 4 or; 
External Applicant. 
Skills/Duties 
Storeworker Grade 1 and/or; 
Storeworker Grade 2 and/or; 
Storeworker Grade 3 or; 
Storeworker Grade 4. 
Responsibilities and Duties may include 
but are not limited to: 
— Unloading and receiving goods 

from: 
• direct suppliers; 
• company warehouses. 

— Checking deliveries and ensuring: 
• no shortages/overages; 
• no soiled/damaged stock; 
• correct date codes; 
• goods received match invoices. 

— Raises documentation for goods re- 
ceivals and organises for returns, 
discrepancies etc. 
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— Maintains receivals area (internal 
and external) and is responsible for 
housekeeping, safety and security 
standards being maintained. (In- 
cludes compactor, waste bins etc). 

— Monitors the efficient output of 
information for the processing of 
stock records. 

— Organises for despatch of outward 
goods as required. 

— Storage and control of pallets, pallet 
movements and pallet documenta- 
tion. 

— Performs other tasks appropriate to 
the classification. 

— Perform all duties of Grade 1, 2 or 
3 Storeworkers as required. 

(ii) Inventory Controller, Grocery Ware- 
house: 
Points of Entry 
Storeworker Grade 1 and/or; 
Storeworker Grade 2 and/or; 
Storeworker Grade 3 or; 
Storeworker Grade 4 or; 
External Applicant. 
Skills/Duties 
Storeworker Grade 1 and/or; 
Storeworker Grade 2 and/or; 
Storeworker Grade 3 or; 
Storeworker Grade 4. 
Responsibilities and Duties may include 
but are not limited to: 
— Maintaining files for the operation 

of the Distribution Centre computer 
system including the key areas of; 

• slotting of products to pick slots; 
• standard order details as per 

Interim Batching Report; 
® put away of Search Path Logic; 
• slot types and configurations. 

— Implement higher level authority 
transactions into the computer sys- 
tem (eg stock adjustments, reprints 
of destroyed key documents etc). 

— Conduct investigations into discrep- 
ancies (book stock records versus 
computer system stock records ver- 
sus physical stock) and rectify errors 
as necessary. 

— Participate in the planning and exe- 
cution of physical stock takes. 

— Liaison with customers and staff 
answering queries. 

— Performs other tasks appropriate to 
the classifications. 

— Perform all duties of Grades 1, 2 and 
3 Storeworkers as required. 

(iii) Receiver, Australian Liquor Marketers, 
where no Receivals Supervisor is ap- 
pointed: 
Points of Entry 
Storeworker Grade 1 and/or; 
Storeworker Grade 2 and/or; 
Storeworker Grade 3 or; 
Storeworker Grade 4 or; 
External Applicant. 
Skills/Duties 
Storeworker Grade 1 and/or; 
Storeworker Grade 2 and/or; 
Storeworker Grade 3 or; 
Storeworker Grade 4. 

Responsibilities and Duties may include 
but are not limited to: 
— Unloading and received goods from 

suppliers and liaising with transport 
companies/suppliers.' 

— Checking deliveries and ensuring; 
• no shortages/overages; 
• no soiled/damaged stock; 
• goods received match invoices. 

— Raises documentation for goods re- 
ceivals and organises for returns, 
discrepancies, etc. 

— Organises for transfer of stock to 
locations in aisles. 

— Recording of all bonded stock and 
stock checks of bonded stock with 
Customs Agent. 

— Maintains receivals area (internal 
and external) and is responsible for 
housekeeping, safety and security 
standards being maintained. 

— Storage and control of pallets, pallet 
movements and pallet documenta- 
tion. 

— Performs other tasks appropriate to 
the classification. 

— Perform all duties of Grade 1, 2 or 
3 Storeworkers as required. 

(3) Wages Rates 
The minimum rates of pay payable to adult 

workers under this award shall be as follows — 
(a) ADULTS (Classification and wage per 

week) 
(i) Storeworker Grade 1 (as defined) $ 

(aa) During first 3 months 
service 401.10 

(bb) After 3 months service 404.90 
(cc) After 12 months service 409.00 

(ii) Grade 2 (as defined) 
(aa) During first 3 months 

service 406.50 
(bb) After 3 months service 410.40 
(cc) After 12 months service 414.30 

(iii) Grade 3 (as defined) 
(aa) During first 3 months 

service 411.80 
(bb) After 3 months service 415.60 
(cc) After 12 months service 419.70 

(iv) Grade 4 (as defined) 
(aa) During first 3 months 

service 424.90 
(bb) After 3 months service 428.80 
(cc) After 12 months service 432.80 

(v) Storeworker who is required 
by the employer to be in 
charge of a store or warehouse 
or other employees, shall be 
paid the following all purpose 
amount in addition to the rates 
prescribed in subparagraph (i) 
of this clause. 
(aa) If placed in charge of a 

store or warehouse with 
no other workers or if 
placed in charge of less 
than three other workers 12.50 

(bb) If placed in charge of 
three or more other 
workers but less than ten 
other workers 22.80 

(cc) If placed in charge of ten 
or more other workers 41.30 
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(b) The minimum rates of pay payable to junior 
workers covered by this award shall be the 
following percentage of the adult classifica- 
tion for such work performed. 

% 
Under 16 years of age 40 
At 16 years of age 50 
At 17 years of age 60 
At 18 years of age 70 
At 19 years of age 80 
At 20 years of age 90 

(c) (i) A worker shall receive an additional 
payment for every hour of which he/she 
spends 20 minutes or more in a cold 
chamber in accordance with the follow- 

In a cold chamber in which the temper- 
ature is: 

Per Hour 
(aa) Below 0 degrees Celsius 

to -20 degrees Celsius 50 
(bb) Below -20 degrees Cel- 

sius to -25 degrees Cel- 
sius 58 

(cc) Below -25 degrees Cel- 
sius 67 

(ii) Workers required to work in tempera- 
tures less than —18.9 degrees Celsius 
shall be medically examined at the 
employer's expense. 

9. Clause 34.-Shift Work: 
A. Delete subclause (l)(a) and insert in lieu the 

following — 
(1) Hours of Shift — 

(a) The ordinary hours of work for shift 
workers shall not exceed 38 per week to 
be worked as 19 days of 8 hours per 20 
days working cycle (excluding meal 
breaks) between 10.00pm Sundays and 
1.00am Saturdays. 

B. Delete subclause (7) and insert in lieu the 
following — 
(7) The loading on the ordinary rates of pay of 

employees required to work permanent after- 
noon shifts shall be 20 percent on one fifth 
of the ordinary rate of pay prescribed by this 
award. 

Provided that where Cash & Carry em- 
ployees work regular rostered afternoon 
shifts, they may work one or two shifts per 
week in night shift hours. Such employees 
shall be paid a composite shift allowance of 
22.5 percent of one fifth of the ordinary rate 
of pay prescribed by this award for all shifts 
in such a week. 

10. Clause 42.— First Aid Officer: Delete the amount 
$6.00 and insert in lieu thereof the amount $6.15. 

11. Clause 45. —Dispute Settlement Procedure: Insert 
new subclause (5) and renumber existing subclauses — 

(5) (a) All employees in all warehouses operated by 
the employer shall have the opportunity to 
vote on final offers or recommendations 
concerning company-wide matters and the 
majority of all votes shall prevail. 

(b) Offers or recommendations will be put 
consistently and progressively to all employ- 
ees for voting. No amendments or negotia- 
tions will take place until all employees have 
so voted. 

FUNERAL DIRECTORS' ASSISTANTS' AWARD 
' No. 18 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Bowra and O'Dea Pty Limited and Others. 
No. 1406 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
16 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Mr J.N. Uphill on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Funeral Directors' Assistants' Award No. 
18 of 1962 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 11th day of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete this clause and insert 

the following in lieu thereof: 

2. —Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
3. Area 
4. Scope 
5. Term 
6. Hours 
7. Definitions 
8. Accommodation and Night Work 
9. Meal Times and Meal Allowances 

10. Wages 
11. Overtime 
12. Public Holidays 
13. Sick Leave 
14. Contract of Service 
15. Special Rates and Provisions 
16. Right of Entry 
17. Time and Wages Record 
18. Board of Reference 
19. Mixed Functions 
20. Under-Rate Workers 
21. Casual Workers 
22. Piece Workers 
23. Provision of Appliances 
24. Outside Work 
25. Payment of Wages 
26. Standing By 
27. Car Allowance 
28. Annual Leave 
29. Long Service Leave 
30. Protective Clothing 
31. Bereavement Leave 
32. Maternity Leave 
33. Location Allowances 
34. Effect of 38 Hour Week 
35. Part-Time Workers 
36. Shift Work 
37. Superannuation 
38. Award Modernisation and Enterprise Consulta- 

tion 
Schedule of Respondents 



120 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

2. Clause 2A. — State Wage Principles—September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. — State Wage Principles —June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 10. —Wages: Delete subclauses (1) and (3) of 
this clause and insert the following in lieu thereof: 

(1) The minimum weekly rates of wage payable to 
employees covered by this award shall be: 

Rates 
per Week 

Branch Officer: $ 
First 3 months of employment 379.40 
After 3 months of employment 424.90 
After 12 months of employment 428.40 
After 24 months of employment 432.00 
Embalmer: 
First 3 months of employment 372.10 
After 3 months of employment 417.60 
After 12 months of employment 421.20 
After 24 months of employment 424.80 
Coffin Maker and/or Coffin Polisher: 
First 3 months of employment 368.10 
After 3 months of employment 413.50 
After 12 months of employment 417.10 
After 24 months of employment 420.70 
General Assistants 
After Hours Attendants: 
First 3 months of employment 349.10 
After 3 months of employment 394.50 
After 12 months of employment 398.10 
After 24 months of employment 401.70 

(3) Leading Hands: Any employee placed by the 
employer in charge of three or more other 
employees shall be paid $16.90 per week in 
addition to the amounts prescribed in this clause. 

4. Clause 14. — Contract of Service: Delete this clause and 
insert the following in lieu thereof: 

14. —Contract of Service. 
(1) Except in the case of a casual employee whose 

engagement shall be by the hour or a probationary 
worker, one week's notice given at any time on 
either side shall be required before the engage- 
ment of any employee shall be terminated. 

(2) If an employer or an employee fails to give the 
required notice, one week's wages shall be paid 
or forfeited. 

(3) The employer may engage an employee on a 
probaionary period for not longer than three 
months during which time it will be possible for 
either the employee or employer to end the 
contract with one day's notice. 

(4) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

5. Clause 15. —Special Rates and Conditions: Delete 
subclauses (1) and (2) of this clause and insert the following 
in lieu thereof: 

(1) An employee who is required to come into contact 
with a body which is in an advanced state of 
decomposition shall be paid $12.30. No employee 
shall be entitled to more than one payment in 
respect of each such case. 

(2) An employee who is required to do any work in 
connection with an exhumation shall receive an 
allowance of $37.90 for each body exhumed. No 
worker shall be entitled to more than one payment 
in respect to each such case. 

6. Clause 38. —Structural Efficiency: Delete this clause 
and insert the following in lieu thereof: 

38. —Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency 
and productivity of the industry to enhance the 
career opportunities and job security of employees 
in the industry. 

(2) At each plant or enterprise a consultative ma- 
chanism may be established by the employer, or 
shall be established upon request by the employ- 
ees or their Union. The consultative mechanism 
and procedure shall be appropriate to the size, 
structure and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it 
will be free to address any matter which is 
consistent with the objectives of subclause (1) of 
this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

GATE, FENCE AND FRAMES MANUFACTURING 
AWARD 

No. 24 of 1971. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Boral Cyclone. 

No. 466 of 1990 (R2). 
COMMISSIONER R.N. GEORGE. 

19 December 1991. 
Order. 

HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr M. Borlase on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—September 1989 and pursuant to the powers 



conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Gate, Fence and Frames Manufacturing 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 9th day of December 1991. 

(Sgd.) R.N. GEORGE, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2. — Arrangement. 
A. Delete the number and title "30. Liberty to Apply" 

and insert in lieu thereof the following: 
30. Training 

B. Immediately following the title "Second Schedule — 
Respondents" insert a new title as follows: 

Third Schedule —New Classification Structure and 
Definitions 

2. Clause 5. —Contract of Service. Delete subclause (9) 
of this clause and insert in lieu thereof the following: 

(9) Standing Down of Employees: 
(a) (i) The employer is entitled to deduct 

payment for any day or part of a day 
which an employee (including an ap- 
prentice) cannot be usefully employed 
because of industrial action by any of 
the unions party to this award, or by any 
other association or union. 

(ii) If an employee is required to attend for 
work on any day but because of failure 
or shortage of electric power, work is 
not provided, such employee shall be 
entitled to two hours' pay and further, 
where any employee commences work 
he/she shall be provided with four 
hours' employment or be paid for four 
hours work. 

(b) The provisions of paragraph (a) of this 
subclause also apply where the employee 
cannot be usefully employed through any 
cause which the employer could not reasona- 
bly have prevented but only if, and to the 
extent that the employer and the union so 
agree or, in the event of disagreement, the 
Board of Reference so determines. 

(c) Where the stoppage of work has resulted 
from a breakdown of the employer's machin- 
ery the Board of Reference, in determining 
a dispute under paragraph (b) of this sub- 
clause, shall have regard for the duration of 
the stoppage and the endeavours made by the 
employer to repair the breakdown. 

3. Clause 6. —Hours. Delete paragraphs (c), (e) and (f) of 
subclause (1) and paragraph (c) of subclause (2) of this 
clause and insert in lieu thereof the following respectively: 

(c) The ordinary hours of work may be worked on any 
or all days of the week, Monday to Friday 
inclusive, and except in the case of shift employ- 
ees, shall be worked between the hours of 6.00 am 
and 6.00 pm. Provided that the spread of hours 
may be altered by agreement between the em- 
ployer and the majority of employees in the plant, 
section or sections concerned. 

(e) The ordinary hours of work prescribed herein shall 
not exceed ten on any day. Provided that — 

(i) in any arrangement of ordinary working 
hours, where the ordinary working hours are 
to exceed eight on any day, the arrangement 

of hours shall be subject to agreement 
between the employer and the majority of the 
employees in the plant or section or sections 
concerned; and 

(ii) by arrangement between the employer and 
the majority of employees in the plant, 
section or sections concerned, ordinary 
hours, not exceeding 12 on any day, may be 
worked subject to — 
(aa) the employer and the employees con- 

cerned being guided by the Occupa- 
tional Health and Safety provisions of 
the ACTU Code of Conduct on 12 Hour 
Shifts (as exhibited in the Western 
Australian Industrial Relations Com- 
mission on 11 April 1990) in Matter No. 
478 of 1990; 

(bb) proper health monitoring procedures 
being introduced; 

(cc) suitable roster arrangements being 
made; and 

(dd) proper supervision being provided. 
(iii) Subject to the provisions of subparagraphs (i) 

and (ii) hereof, 12 Hour Shifts may be 
worked provided the employer has given the 
relevant union or unions concerned notice in 
writing that such shifts are to be worked. 

(f) The ordinary hours of work shall be consecutive 
except for a meal interval which shall not exceed 
one hour, and: 

(i) An employee shall not be compelled to work 
for more than five hours without a meal 
interval except where an alternative arrange- 
ment is entered into as a result of discussions 
as provided for in subclause (7) of the First 
Schedule —Wages of this award. 

(ii) By arrangement between an employer and 
the majority of employees in the plant, 
section or sections concerned, an employee 
or employees may be required to work in 
excess of five hours, but not more than six, 
at ordinary rates of pay without a meal break. 

(iii) The time of taking a scheduled meal break 
or rest break by one or more employees may 
be altered by the employer if it is necessary 
to do so in order to meet a requirement for 
continuity or operations. 

(iv) An employer may stagger the time of taking 
a meal or rest break to meet operational 
requirements. 

(v) When an employee is required for duty 
during the employee's usual meal interval 
and the meal interval is thereby postponed for 
more than half an hour, the employee shall 
be paid at overtime rates until the employee 
gets the meal interval. 

(2) (c) The ordinary hours of work prescribed herein shall 
not exceed ten on any day. Provided that: 

(i) in any arrangement of ordinary working 
hours where the ordinary working hours are 
to exceed eight on any day, the arrangement 
of hours shall be subject to agreement 
between the employer and the majority of 
employees in the plant, section or sections 
concerned; and 

(ii) by agreement between the employer and the 
majority of employees in the plant, section or 
sections concerned, ordinary hours, not ex- 
ceeding 12 on any day, may be worked 
subject to — 
(aa) the employer and the employees con- 

cerned being guided by the Occupa- 
tional Health and Safety provisions of 
the ACTU Code of Conduct on 12 Hour 
Shifts (as exhibited in the Western 
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Australian Industrial Relations Com- 
mission on 11 April 1990) in Matter No. 
478 of 1990; 

(bb) proper health monitoring procedures 
being introduced; 

(cc) suitable roster arrangements being 
made; and 

(dd) proper supervision being provided. 
(iii) Subject to the provisions of subparagraphs (i) 

and (ii) hereof, 12 Hour Shifts may be 
worked provided the employer has given the 
relevant union or unions concerned notice in 
writing that such shifts are to be worked. 

4. Clause 7. — Overtime. Delete paragraph (f) of subclause 
(3) of this clause and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (h) of this 
subclause, an employee required to work overtime 
for more than two hours, shall be supplied with a 
meal by the employer or be paid $5.80 for a meal 
and, if owing to the amount of overtime worked, 
a second or subsequent meal is required he/she 
shall be supplied with such meal by the employer 
or paid $4.00 for each meal so required. 

5. Clause 9. —Holidays and Annual Leave. 
A. Delete paragraph (a) of subclause (1) of this clause and 

insert in lieu thereof the following: 
(a) The following days or the days observed in lieu 

shall, subject to this subclause and to paragraph 
(c) of subclause (1) of Clause 7. — Overtime of this 
award, be allowed as holidays without deduction 
of pay, namely — 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. 

Provided that another day may be taken as a 
holiday by agreement between the employer and 
majority of employees in the section or sections 
concerned in lieu of any of the days named in this 
subclause. 

B. Add a new paragraph to the end of subclause (7) of this 
clause as follows: 

Provided further that an employee may, with the 
consent of his/her employer, take short-term annual 
leave not exceeding five days in any calendar year at 
a time or times separate from any of the periods 
determined in accordance with this subclause. 

C. Immediately following paragraph (b) of subclause (9) 
of this clause add a new paragraph as follows: 

Provided that by agreement with the majority of 
employees concerned, an employer may close down the 
plant for a period of at least 14 consecutive days 
including non-working days and grant the balance of 
the annual leave due to an employee by mutual 
agreement. 

6. Clause 10. —Higher Duties. Delete this clause and 
insert in lieu thereof the following: 

10. —Higher Duties. 
An employee engaged on duties carrying a higher 

rate than the employee's ordinary classification shall 
be paid the higher rate for the time the employee is so 
engaged but if so engaged for more than two hours of 
one day or shift, the employee shall be paid the higher 
rate for the whole day or shift. 

Provided that these provisions shall not apply where 
an employee is performing duties for the sole purpose 
of training in accordance with the enterprise training 
programme defined in Clause 30.— Training of this 
award. 

7. Clause 14.— Special Rates and Provisions. Delete 
subclauses (1), (2) and (4) of this clause and insert in lieu 
thereof the following respectively: 

(1) Dirt Money: An employee shall be paid an 
allowance of 32 cents per hour when engaged on work 
of an unusually dirty nature where clothes are 
necessarily unduly soiled or damaged or boots are 
unduly damaged by the nature of the work done. 

(2) Confined Space: An employee shall be paid an 
allowance of 38 cents per hour when, because of the 
dimensions of the compartment or space in which the 
employee is working, the employee is required to work 
in a stooped or otherwise cramped position or without 
proper ventilation. 

(4) An employee, holding a Third Year First Aid 
Medallion of the St. John Ambulance Association 
appointed by the employer to perform first aid duties, 
shall be paid $6.20 per week in addition to the ordinary 
rate. 

8. Clause 30. —Liberty to Apply. Delete this clause and 
insert in lieu thereof the following: 

30.—Training. 
(1) The parties to this award recognise that in order 

to increase efficiency, productivity and international 
competitiveness of industry, a greater commitment to 
training and skill development is required. Accord- 
ingly, the parties commit themselves to — 

(a) developing a more highly skilled and flexible 
work force; 

(b) providing employees with career opportuni- 
ties through appropriate training to acquire 
additional skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation in accordance 
with subclause (7) of the First Schedule — Wages of this 
award, or through the establishment of a training 
committee, an employer shall develop a training 
programme consistent with — 

(a) the current and future skill needs of the 
enterprise; 

(b) the size, structure and nature of the opera- 
tions of the enterprise; and 

(c) the need to develop vocational skills relevant 
to the enterprise and the gate, fence and 
frames industry through courses conducted 
by accredited educational institutions and 
providers. 

(3) Where it is agreed that a training committee be 
established, such training committee shall be consti- 
tuted by equal numbers of employer and employee 
representatives and have a charter which clearly states 
its role and responsibilities, which for example might 
include — 

(a) formulation of a training programme and 
availability of training courses and career 
opportunities to employees; 

(b) dissemination of information on the training 
programme and availability of training 
courses and career opportunities to employ- 
ees; 

(c) the recommending of individual employees 
for training and reclassification; and 

(d) monitoring and advising management and 
employees regarding the ongoing effective- 
ness of the training. 

(4) (a) Where, as a result of consultation in accor- 
dance with subclause (7) of the First Sched- 
ule—Wages of this award, or through a 
training committee and/or with the employee 
concerned, it is agreed that additional train- 
ing in accordance with the programme 
developed pursuant to subclause (2) hereof 
should be undertaken by an employee, that 



training may be undertaken either on or off 
the job and if the training is undertaken 
during ordinary working hours, the employee 
concerned shall not suffer any loss of pay. 
The employer shall not unreasonably with- 
hold such paid training leave. 

(b) Any costs associated with standard fees for 
prescribed courses and prescribed textbooks 
(excluding those textbooks which are availa- 
ble in the employer's technical library) 
incurred with the undertaking of training 
shall be reimbursed by the employer upon 
production of evidence of such expenditure. 
Provided that reimbursement shall be on an 
annual basis, subject to the presentation of 
reports of satisfactory progress. 

(c) Travel costs incurred by an employee under- 
taking training in accordance with this 
clause, which exceed those normally in- 
curred in travelling to and from work, shall 
be reimbursed by the employer. 

(5) Subclauses (2), (3) and (4) hereof shall operate 
as interim provisions and shall be reviewed after nine 
months' operation. In the meantime, the parties shall 
monitor the effectiveness of those interim provisions 
in encouraging the attainment of the objectives detailed 
in subclause (1) hereof. In this connection, the unions 
reserve the right to press for the mandatory prescription 
of a minimum number of training hours per annum, 
without loss of pay, for an employee undertaking 
training to meet the needs of an individual enterprise 
and the metal and engineering industry. 

(6) Any dispute arising in relation to subclauses (2) 
and (3) hereof shall be subject to the provisions of 
Clause 29. —Avoidance of Industrial Disputes of this 
award. 

9. First Schedule —Wages. Delete paragraphs (a) and (b) 
of subclause (1), subclause (2), paragraph (a) of subclause 
(6) and subclause (7) of this schedule and insert in lieu 
thereof the following respectively: 

Rate 
Per Week 

$ 
(1) (a) Adult Employees: 

Machinist (Wire) "A" 325.20 
Machinist (Wire) "B" 312.90 
Machinist (Wire) Assistant 306.60 
Framer "A" 325.20 
Framer "B" 302.80 
Process Employee 302.80 
Wirer 302.80 
Welder "A" 354.30 
Welder "B" 308.40 
Welder "C" 304.40 
Painter of Iron Work 311.50 
Erector 308.50 
Erector's Assistant 302.80 
Tool and Material Storeperson 315.20 
Tradesperson 354.30 
Mechanical Tradesperson Special 
Class 377.50 

(b) The rates of pay prescribed in paragraph (a) 
above shall take effect from the first pay 
period commencing on or after 9 December 
1991. 

(2) Leading Hands: In addition to the appropriate 
rate prescribed in subclause (1) of this clause, a leading 
hand shall be paid: 

$ 
(a) If placed in charge of not less than 

three and not more than ten other 
employees 16.20 

(b) If placed in charge of more than ten 
and not more than 20 other em- 
ployees 24.80 

(c) If placed in charge of more than 20 
other employees 31.90 

(6) Tool Allowance: 
(a) Where an employer does not provide a 

tradesperson or an apprentice with the tools 
ordinarily required by that tradesperson or 
apprentice in the performance of their work 
as a tradesperson or as an apprentice, the 
employer shall pay a tool allowance of— 

(i) $9.00 per week to such tradesperson, or 
(ii) in the case of an apprentice a percentage 

of $9.00 being the percentage which 
appears against the year of apprentice- 
ship in subclause (3) of Clause 1 of this 
Schedule. 

For the purpose of such tradesperson or 
apprentice supplying and maintaining tools 
ordinarily required in the performance of 
their work as a tradesperson or apprentice. 

(7) Structural Efficiency: 
(a) Arising out of the decision of 8 September 

1989 in the State Wage Case and in consider- 
ation of the wage increases resulting from the 
first structural efficiency adjustment in Ap- 
plication No. 1707 of 1989, employees are to 
perform a wider range of duties including 
work which is incidental or peripheral to 
their main tasks or functions. 

(b) The parties to this award are committed to 
co-operating positively to increase the effi- 
ciency, productivity and international com- 
petitiveness of the gate, fence and frame 
manufacturing industry and to enhance the 
career opportunities and job security of 
employees in the industry. 

(c) At each plant or enterprise a consultative 
mechanism may be established by the em- 
ployer, or shall be established upon request 
by the employees or their relevant union or 
unions. The consultative mechanism and 
procedure shall be appropriate to the size, 
structure and needs of that plant or enterprise. 
Measures raised by the employer, employees 
or union or unions for consideration consis- 
tent with the objectives of paragraph (b) 
hereof shall be processed through that con- 
sultative mechanism and procedures. 

(d) Measures raised for consideration consistent 
with paragraph (c) hereof shall be related to 
implementation of the new classification 
structure, the facilitative provisions con- 
tained in this award and, subject to Clause 
30. —Training of this award, matters con- 
cerning training and, subject to paragraph (e) 
hereof, any other measures consistent with 
the objectives of paragraph (b) of this 
subclause. 

(e) Without limiting the rights of either an 
employer or a union to arbitration, any other 
measure designed to increase flexibility at 
the plant or enterprise and sought by any 
party shall be notified to the Commission and 
by agreement of the parties involved shall be 
subject to the following requirements: 

(i) The changes sought shall not affect the 
provisions reflecting national standards 
recognised by the Western Australian 
Industrial Relations Commission. 

(ii) The majority of employees affected by 
the change at the plant or enterprise 
must genuinely agree to the change. 

(iii) No employee shall lose income as a 
result of the change. 

(iv) The relevant union or unions must be a 
party to the agreement. 

(v) The relevant union or unions shall not 
unreasonably oppose any agreement. 
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(vi) Any agreement shall be subject to 
approval by the Western Australian 
Industrial Relations Commission and, if 
approved, shall operate as a Schedule to 
this award and take precedence over any 
provision of this award to the extent of 
any inconsistency. 

(f) Any disputes arising in relation to the 
implementation of paragraphs (c) and (d) 
hereof shall be subject to the provisions of 
Clause 29. — Avoidance of Industrial Dis- 
putes of this award. 

8. Second Schedule—Respondents. Immediately follow- 
ing this Schedule insert a new Third Schedule as follows: 

Third Schedule—New Classification Structure and 
Definitions. 

(1) The following classifications and definitions 
shall supersede Clause 17. —Definitions and subclause 
(1) of the First Schedule—Wages of this award. It is 
agreed by the parties to this award that the following 
classifications specify skill and training standards and 
broad areas of work. The definitions recognise national 
qualifications outlined by the Australian Council of 
Tertiary Awards and the standards set down by the 
National Metals and Engineering Skills Training Board 
on behalf of the National Training Board and recogni- 
sed and accredited in Western Australia by the 
appropriate State Training Authority (i.e. SESDA, 
ITAC and TAFE). 

(2) Classifications are based on the progressive 
acquisition of modules of skill and/or training and form 
the career path which determines the pay rate structure. 
Through the NMESTB (or SESDA when operative) 
and the training providers, appropriate credits or 
exemptions will be given for training already com- 
pleted, or experience and skills already obtained. 

(3) The structure recognises that credit for skill and 
formal training is transferable from one classification 
to the next. Reclassification on the basis of skills 
obtained through means other than training accredited 
by the National Training Board (or SESDA when 
operative) will be subject to the testing and competency 
standards set down by the NMESTB and recognised in 
Western Australia by the appropriate State Training 
Authority and shall be in accordance with the training 
clause contained in this award. 

(4) Transition/Implementation Period and Arrange- 
ments— 

(a) Duration 
It is agreed between the parties that a 

transition/implementation period shall oper- 
ate from the first pay period to commence on 
or after 9 December 1991 until the first pay 
period beginning on or after 9 May 1992. 

(b) Objective 
The objective of this transition/implemen- 

tation period is — 
(i) To enable all parties to the award to 

familiarise themselves with the new 
wage classification and definition struc- 
ture. 

(ii) For each plant or establishment to apply 
(subject to the transitional arrangements 
below) the new wage, classification and 
definition structure set out in this Ap- 
pendix in place of existing arrangements 
as defined in Clause 17. —Definitions 
and the First Schedule—Wages, sub- 
clause (1) classification and wage 
groups of this award. 

(c) Transitional Arrangements 
In order to assist an orderly transition, the 

following arrangements shall apply — 
(i) From the first pay period commencing 

on or after 9 December 1991 an em- 

ployee's new wage group shall be 
determined in accordance with sub- 
clause (1) of the First Schedule —Wages 
of this award. 

(ii) Upon agreed transition to the new 
classification structure, employees will 
perform work in accordance with the 
new classification and definitions set 
out in this Schedule in lieu of definitions 
currently set out in Clause 17. —Defini- 
tions of this award. 

(iii) Any disputes in relation to the transi- 
tion/implementation of the new wage, 
classification and definition structure 
shall be handled in accordance with the 
procedures prescribed by Clause 29.— 
Avoidance of Industrial Disputes of this 
award. 

(iv) Wage increases arising from broad- 
banding and adjustment of minimum 
rates are subject to absorption into 
existing over-award payments. 

(d) Reclassification will be according to the 
following principles— 

(i) Employees will transfer to the new 
classification structure without loss of 
pay in accordance with a schedule 
agreed between the parties which will 
"line-up" the old classifications with 
the new levels. 

(ii) Reclassification to any higher level 
shall be contingent upon such additional 
work being available and required to be 
performed by the employer. 

(iii) In the event that there is a claim for 
reclassification by an existing employee 
to a higher level under the new structure 
on the ground that the employee pos- 
sesses equivalent skill and knowledge 
gained through on-the-job experience or 
on any other ground the following 
principles apply — 
(aa) The parties agree that the existing 

award disputes avoidance proce- 
dure shall be followed, 

(bb) Agreed competency standards 
shall be established by the parties 
in conjunction with TAFE (and 
SESDA when operative) for all 
levels in the new classification 
structure before any claims for 
reclassification are processed and 
shall be incorporated in the Im- 
plementation Manual as they be- 
come available. 

(cc) The Implementation Manual shall 
lay down procedures for testing the 
validity of an employee's claim for 
reclassification. These procedures 
shall be undertaken by an inde- 
pendent third party recognised by 
SESDA (when established) and/or 
the National Training Board, e.g. 
TAFE. 

(e) Review 
(i) Prior to the expiration of the six month 

period, the parties at the industry level 
will consult with their respective mem- 
bers and make any changes to the 
classification structure as they may be 
advised. 

(ii) At the expiration of the six month 
period, employers will be required to 
have completed the transitional phase. 

(iii) The parties are committed to moderni- 
sing the terms of the award and to 
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addressing the issues associated with 
training with a view to finalising these 
matters by 9 May 1992. 

DEFINITIONS 
Wage Group Level 8 (C 14) 
Trainee/Manufacturing Employee—Level 5 
(Relativity to Tradesperson's Rate of Pay —..%) 

A Manufacturing Employee Level 5 is an employee 
undertaking up to 38 hours' induction training which 
may include information on the enterprise, conditions 
of employment, introduction to supervisors and fellow 
employees, training and career path opportunities, plant 
lay-out, work and documentation procedures, occupa- 
tional health and safety, equal employment opportuni- 
ties and quality control/assurance. 

An employee at this level performs routine duties 
essentially of a manual nature and to the level of their 
training— 

(i) performs general labouring and cleaning 
duties; 

(ii) exercises minimal judgement; 
(iii) works under direct supervision; or 
(iv) in the case of a trainee, is undertaking 

structured training so as to enable them to 
work at Level 7. 

Wage Group Level 7 (C 13) 
Manufacturing Employee — Level 4 
(Relativity to Tradesperson's Rate of Pay —82%) 

A Manufacturing Employee Level 7 is an employee 
who has completed up to three months' structured 
training so as to enable the employee to perform work 
within the scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at Level 8 and to the 
level of their training — 

(i) Works under direct supervision, either indi- 
vidually or in a team environment. 

(ii) Understands and undertakes basic quality 
control/assurance procedures including the 
ability to recognise basic quality deviations 
and faults. 

(iii) Understands and utilises basic statistical 
process control procedures. 

Indicative of the tasks which an employee at this 
level may perform are the following — 

repetitive work on automatic, semi-automatic 
or single purpose machines or equipment; 

assembles components using basic written, 
spoken and/or diagrammatic instructions in an 
assembly environment; 

basic soldering or butt and spot welding skills 
or cutting scrap with oxy-acetylene blow pipe; 

uses selected hand tools; 
maintains simple records; 
uses hand trolleys and pallet trucks; and 
assists in the provision of on-the-job training in 

conjunction with tradespersons and supervisor/ 
trainers. 

Wage Group Level 6 (C 12) 
Manufacturing Employee —Level 3 
(Relativity to Tradesperson's Rate of Pay —..%) 

A Manufacturing Employee Level 3 is an employee 
who has completed a Production/Engineering Certifi- 
cate I or equivalent training so as to enable the 
employee to perform work within the scope of this 
level. 

An employee at this level performs work above and 
beyond the skills of an employee at Level 7 and to the 
level of their training — 

(i) Is responsible for the quality of their own 
work, subject to routine supervision. 

(ii) Works under routine supervision, either 
individually or in a team environment. 

(iii) Exercises discretion within their level of 
skills and training. 

Indicative of the tasks which an employee at this 
level may perform are the following— 

operates flexibly between assembly stations; 
operates machinery and equipment requiring 

the exercise of skill and knowledge beyond that 
of an employee at Level 7; 

non-trade engineering skills; 
basic tracing and sketching skills; 
receiving, despatching, distributing, sorting, 

checking, packing (other than repetitive packing 
in a standard container or containers in which such 
goods are ordinarily sold), documenting and 
recording of goods, materials and components; 

inventory control in the context of a production 
process; 

basic keyboard skills; 
advanced soldering techniques; 
operation of mobile equipment including 

forklifts, hand trolleys, pallet trucks, overhead 
cranes and winch operation; 

ability to measure accurately; 
assists one or more tradespersons; and 
welding which requires the exercise of knowl- 

edge and skills above Level 7. 

Wage Group Level 5 (C 11) 
Manufacturing Employee —Level 2 
(Relativity to Tradesperson's Rate of Pay —92.4%) 

A Manufacturing Employee Level 2 is and employee 
who has completed a Production/Engineering Certifi- 
cate II or equivalent training so as to enable the 
employee to perform work within the scope of this 
level. 

At this level an employee performs work above and 
beyond the skills of an employee at Level 6 and to the 
level of their training— 

(i) Works from complex instructions and proce- 
dures. 

(ii) Assists in the provision of on-the-job training 
to a limited degree. 

(iii) Co-ordinates work in a team environment or 
works individually under general supervi- 
sion. 

(iv) Is responsible for assuring the quality of their 
own work. 

Indicative of the tasks which an employee at this 
level may perform are the following— 

uses precision measuring instruments; 
machine setting, loading and operation; 
rigging (certificated); 
inventory and store control, including— 

licensed operation of all appropriate mate- 
rials handling equipment; 

use of tools and equipment within the 
scope of (basic non-trades) maintenance; 

computer operation at a level higher than 
that of an employee at Level 6; 

intermediate keyboard skills; 
basic engineering and fault-finding skills; 
basic quality checks on the work of others; 
is licensed and certified for forklift, engine 

driving and crane driving operations to a level 
higher than Level 6; 

has a knowledge of the employer's operations 
as it relates to production processes; 

lubricates production machinery equipment; 
and 



126 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

assists in the provision of on-the-job training in 
conjunction with tradespersons and supervisor/ 
trainers. 

Wage Group Level 4 (C 10) 
Manufacturing Employee Level 1 
(Relativity to Tradesperson's Rate of Pay—100%) 

A Manufacturing Employee Level 1 is an employee 
who, while still being primarily engaged in manufac- 
turing work applies the skills acquired through the 
successful completion of a trade certificate level 
qualification in the production, distribution, or stores 
functions according to the needs of the enterprise. 

A Manufacturing Employee Level 1 works above 
and beyond an employee at Level 2 and to the level of 
their training— 

(i) Understands and applies quality control 
techniques. 

(ii) Exercises good interpersonal and communi- 
cations skills. 

(iii) Exercises keyboard skills at a level higher 
than Level 5. 

(iv) Exercises discretion within the scope of this 
grade. 

(v) Performs work under limited supervision, 
either individually or in a team environment. 

Indicative of the tasks which an employee at this 
level may perform are the following — 

approves and passes first off samples and 
maintain quality of product; 

works from production drawings, prints or 
plans; 

operates, sets up and adjusts all production 
machinery in a plant, including production process 
welding to the extent of training; 

can perform a range of engineering mainte- 
nance functions including — 

removing equipment fastenings, including 
use of destructive cutting equipment; 

lubrication of production equipment; 
running adjustments to production equip- 

ment; 
operates all lifting equipment; 
basic production scheduling and materials han- 

dling within the scope of the production process 
or directly related functions within raw materials/ 
finished goods locations in conjunction with 
technicians; 

understands an applies computer techniques 
relating to production process operations; 

high level stores and inventory responsibility 
beyond the requirements of an employee at Level 
5; 

assists in the provision of on-the-job training in 
conjunction with tradespersons and trainers; and 

has a sound knowledge of the employer's 
operations as it relates to the production process. 

Wage Group Level 3 (C 10) 
Tradesperson Level 1 
(Relativity to Tradesperson's Rate of Pay — 100%) 

A tradesperson Level 1 is an employee who holds a 
Trade Certificate or Tradespersons Rights Certificate 
in one of the electrical/electronics, mechanical or 
fabrication engineering streams and is able to exercise 
the skills and knowledge of that trade. 

A Tradesperson Level 1 works above and beyond an 
employee at Wage Group Level 4 and to the level of 
their training— 

(i) Understands and applies quality control 
techniques. 

(ii) Exercises good interpersonal communica- 
tions skills. 

(iii) Exercises keyboard skills at a level higher 
than an employee at Wage Group Level 3. 

(iv) Exercises discretion within the scope of this 
grade. 

(v) Performs work under general supervision, 
either individually or in a team environment. 

(vi) Operates all lifting equipment incidental to 
their work. 

(vii) Perform non-trade tasks incidental to their 
work. 

(viii) Performs work which while primarily involv- 
ing the skills of the employee's trade is 
incidental or peripheral to the primary task 
and facilitates the completion of the whole 
task. Such incidental or peripheral work 
would not require additional formal technical 
training. 

(ix) Is able to inspect products and/or materials 
for conformity with established operational 
standards. 

Wage Group Level 2 (C 9) 
Tradesperson —Level 2 
(Relativity to Tradesperson's Rate of Pay —105%) 

A Tradesperson—Level 2 is a— 
Tradesperson (Electrical/Electronic)—Level 2; 

or 
Tradesperson (Mechanical)—Level 2; or 
Tradesperson (Fabrication) —Level 2; 

who has completed the following training require- 
ment— 

33% of the modules towards an appropriate 
Post Trade Certificate; 

as prescribed in the Implementation Manual. 
A Tradespersons Level 2 works above and beyond 

a Tradesperson Level 1 and to the level of their 
training — 

(i) Exercises the skills attained through satisfac- 
tory completion of the training prescribed for 
this classification, subject to standards pre- 
scribed by the Implementation Manual. 

(ii) Exercises discretion within the scope of this 
grade. 

(iii) Works under general supervision, either 
individually or in a team environment. 

(iv) Understands and implements quality control 
techniques. 

(v) Provides trade guidance and assistance as 
part of a work team. 

(vi) Exercises trade skills relevant to specific 
requirements of the enterprise at a level 
higher than Tradesperson Level 1. 

Tasks which an employee at this level may perform 
are subject to the employee having the appropriate 
Trade and Post Trade Training to enable the particular 
tasks to be performed. 

Wage Group Level 1 (C 8) 
Tradesperson Level 3 
(Relativity to Tradesperson's Rate of Pay — 110%) 

A Tradesperson Level 3 means a tradesperson who 
has completed the following training requirement— 

66% of the modules towards an appropriate 
Post Trade Certificate. 

A Tradesperson Level 3 works above and beyond an 
employee at Level 1 and to the level of their training — 

(i) Is able to exercise the skills attained through 
satisfactory completion of the training pre- 
scribed for this classification, subject to the 
standards prescribed by the Manual that 
forms Appendix X of this award. 

(ii) Provides trade guidance and assistance as 
part of a work team. 
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(iii) Assists in the provision of training in 
conjunction with supervisors and trainers. 

(iv) Understands and implements quality control 
techniques. 

(v) Works under limited supervision, either 
individually or in a team environment. 

(vi) Provides trade guidance and assistance as 
part of a work team. 

Indicative of the tasks which an employee at this 
level may perform are as follows — 

exercises high precision trade skills using 
various materials and/or specialised techniques; 
and 

performs operations on a CAD/CAM (Com- 
puter Aided Drafting/Computing Aided Manufac- 
turing) terminal in the performance of routine 
modifications to NC/CNC (Numerical Control/ 
Computer Numeric Control) programmes. 

GLASSFIBRE REINFORCED CEMENT AWARD 
No. 24 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

GRC Products Australia Pty Ltd and Others. 
No. 1407 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Glassfibre Reinforced Cement Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 18th 
day of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. — Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Area and Scope 
4. Time and Wages Record 
5. Hours 
6. Overtime 
7. Meal Breaks 
8. Wages 
9. Mixed Functions 

10. Contract of Employment 
11. Public Holidays 
12. Annual Leave 
13. Sick Leave 
14. Payment of Wages 
15. Long Service Leave 
16. General Conditions 
17. Compassionate Leave 

18. Right of Entry 
19. Junior Employee's Certificate 
20. Definitions 
21. First Aid Kit 
22. Job Stewards 
23. Shift Work 
24. Maternity Leave 
25. Car Allowance 
26. Under Rate Employees 
27. Superannuation 
28. Award Modernisation and Enterprise Consulta- 

tion 
Schedule I —Respondent 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. —State Wage Principles —June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 8. —Wages: Delete subclauses (1) and (5) of this 
clause and insert the following in lieu thereof: 

(1) The minimum weekly rate of wages payable to 
employees covered by this award shall be: 

$ 
Group 1 376.40 
Group 2 364.50 
Group 3 352.40 
Group 4 340.50 

(5) Leading Hands: In addition to the appropriate 
rate prescribed in subclause (1) of this clause, a leading 
hand shall be paid: 

$ 
(a) if placed in charge of not less than 

three and not more than ten other 
employees 17.60 

(b) if placed in charge of more than ten 
and not more than 20 other em- 
ployees 26.10 

(c) if placed in charge of more than 20 
other employees 32.60 

4. Clause 10. —Contract of Employment: Following 
subclause (7) of this clause insert a new subclause (8) as 
follows: 

(8) The employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence and training. 

5. Clause 28. — Structural Efficiency: Delete this clause 
and insert in lieu the following: 

28. —Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and needs 
of that plant or enterprise. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 
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(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

HEALTH ATTENDANTS AWARD, 1979 
No. A49 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA. Branch 
and 

Carine Glades Health Studio and Others. 
No. 1413 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Mr L. Joyce on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Health Attendants Award, 1979 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 18th 
day of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. — Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
3. Area 
4. Scope 
5. Term 
6. Contract of Service 
7. Higher Duties 
8. Part-Time Workers 
9. Casual Workers 

10. Hours of Work 
11. Wages 

12. Payment of Wages 
13. Special Rates for Certain Ordinary Hours 
14. Overtime 
15. Holidays 
16. Annual Ixave 
17. Absence Through Sickness 
18. Bereavement Leave 
19. Long Service Leave 
20. Junior Workers Certificate 
21. Proportion of Junior Workers 
22. Time and Wages Record 
23. Right of Entry 
24. Union Notices and Posting of Award 
25. Maternity Leave 
26. Payment of Wages—38 Hour Week 
27. Superannuation 
28. Award Modernisation and Enterprise Consulta- 

tion 
Schedule of Respondents 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. — State Wage Principles —June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 6.— Contract of Service: Following subclause 
(4) insert a new subclause (5) as follows: 

(5) The employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence and training. 

4. Clause 11. —Wages: Delete subclause (1) of this clause 
and insert in lieu the following: 

(1) Adult Employees: $ 
Instructor/ess Controller 363.30 
Instructor/ess 350.70 
Masseur/Masseuse 350.70 
Health Attendant 337.10 

5. Clause 28. — Structural Efficiency: Delete this clause 
and insert in lieu the following: 

28. —Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and needs 
of that plant or enterprise. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 
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(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

LAUNDRY WORKERS' AWARD, 1981 
No. A29 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Alsco Linen Service Pty Ltd and Others. 
No. 1409 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Laundry Workers Award, 1981 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 18th day 
of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. — Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
2B. Award Modernisation and Enterprise Consulta- 

tion 
3. Scope 
4. Term 
5. Area 
6. Definitions 
7. Wages 
8. Hours of Work 
9. Overtime 

10. Contract of Service 
11. Holidays 
12. Annual Leave 
13. Absence Through Sickness 
14. Payment of Wages 
15. Time and Wages Record 
16. Proportion of Juniors 
17. Breakdowns, etc. 

05137-5 

18. No Reduction 
19. Meal Times 
20. Meal Money 
21. Under-Rate Employees 
22. Allowances 
23. General Conditions 
24. Part-Time Employees 
25. Long Service Leave 
26. Maternity Leave 
27. Shift Work 
28. First Aid Equipment 
29. Bereavement Leave 
30. Posting of Award and Union Notices 
31. Right of Entry 
32. Casual Employees 
33. Superannuation 

Appendix I —Respondents 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. — State Wage Principles—June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 2B. —Award Modernisation: Delete this clause 
and insert in lieu the following: 

2B. — Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and needs 
of that plant or enterprise. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 
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4. Clause 7. — Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof: 

$ 
(1) Adult Employees 

Washing Machine Operator 332.70 
Laundry Hand 323.10 

5. Clause 10. — Contract of Service: Delete this clause and 
insert the following in lieu thereof: 

10. — Contract of Service. 
(1) Except in the case of casual employees, whose 

engagement shall be by the hour, the contract of hiring 
of every employee shall be by the week, terminable by 
two days' notice on either side or in the event of such 
notice not being given by the payment of two days' pay 
by the employer or the forfeiture of two days' pay by 
the employee. 

(2) The employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence and training. 

6. Clause 22. —Allowances: 
A. Delete the amount of 27 cents in subclause (1) of 

this clause and insert the amount of 28 cents in 
lieu thereof. 

B. Delete the amount of 21 cents in subclause (2) of 
this clause and insert the amount of 22 cents in 
lieu thereof. 

MARINE STORES AWARD 
No. 13 of 1958. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Stanlee (Perth) and Others. 
No. 1392 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Marine Stores Award be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 18th day 
of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
fL.S.l Senior Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. — Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Area and Scope 
4. Term 
5. Hours of Labour 

6. Rates of Pay 6A. Minimum Wage 
7. Casual Workers 
8. Contract of Service 
9. Overtime 

10. Meal Time 
11. Holidays 
12. Annual Leave 
13. Sick Leave 
14. General Conditions 
15. Right of Entry 
16. Breakdowns 
17. Under-rate Workers 
18. Junior Worker's Certificate 
19. Board of Reference 
20. Long Service Leave 
21. Higher Duties 
22. Payment of Wages 
23. Meal Money 
24. Bereavement Leave 
25. Time and Wages Record 
26. Rest Period 
27. Part-time Workers 
28. Maternity Leave 
29. Payment of Wages —38 Hour Week. 
30. Shift Work 
31. Superannuation 
32. Award Modernisation and Enterprise' Consulta- 

tion 
33. Seasonal Employees 

Schedule of Respondents 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. —State Wage Principles —June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

3. Clause 6. —Rates of Pay: Delete subclause (1) of this 
clause and insert the following in lieu thereof: 

Rate 
per Week 

(1) Classification 
General Hand 
Sorter 
Packer 
Washer of Bottles 
Cutter of Cloth 

317.10 
289.30 
289.30 
289.30 
289.30 

4. Clause 8. —Contract of Service: Following subclause 
(4) of this clause insert a new subclause (5) as follows: 

(5) The employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence and training. 

5. Clause 32. — Structural Efficiency: Delete this clause 
and insert in lieu the following: 

32. —Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and needs 
of that plant or enterprise. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 
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(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

MEAT INDUSTRY (WESTERN AUSTRALIAN MEAT 
COMMISSION-ROBB JETTY DIVISION) AWARD 

1977 
No. R 16 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Meat Commission 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. 1297 of 1991. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
20 December 1991. 

Order. 
HAVING heard Mr A. Payne and Mr T. Adams on behalf 
of the Applicant and Mr T. Kucera on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Meat Industry (Western Australian Meat 
Commission — Robb Jetty Division) Award 1977 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 1st 
day of February, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 25. — Slaughtering of Sheep, Lambs or Goats — 

Additional Conditions of Employment: Delete paragraph 
(iii) of subclause (6) of this clause and insert the following 
in lieu thereof: 

(iii) Ram lambs shall be paid for at ordinary rate and 
20 per cent 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Turbine Components Australia Limited. 
No. 1610 of 1991. 

COMMISSIONER R.N. GEORGE. 
18 December 1991. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr M. Borlase on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision —June 1991 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby issues the following Order— 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.-Title. 
This Order shall be known as the Turbine Components 

Australia Ltd (Precision Components Foundry) Order No. 
1610 of 1991 and replaces the Turbine Components 
Australia Ltd (Precision Components Foundry) Order No. 
470 of 1991(R2). 

2. — Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Area and Scope 
4. Definitions 
5. Date of Operation 
6. General Conditions of Employment 
7. Wages 
8. Supplementary Payments 
9. Additional Payments 

10. Hours of Work 
11. Safety, Clothing and Equipment 
12. Payroll Deduction of Union Dues 
13. Superannuation 
14. Redundancy 
15. Adjustment of Rates 
16. Structural Efficiency 

Schedule —Memorandum of Understanding 

2A. —State Wage Principles — June 1991. 
It is a term of this Order that the Union undertakes for the 

duration of the principles determined by the Commission in 
Court Session in Application No. 704 of 1991, not to pursue 
any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. —Area and Scope. 
This Order shall apply to those employees who are 

members of or eligible to be members of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and who are employed by 
Turbine Components Australia Ltd at its Canning Vale 
premises in the precision casting and production of turbine 
engine blades. 

4. —Definitions. 
"Ceramic Mould, Furnace and Casting Process Trade- 

sperson" means a tradesperson who is engaged in the 
maintenance of all facility equipment and also engaged in 
the manufacture of ceramic moulds, cast assemblies and any 
subsequent heat treatment operations. 
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"Probation Level" means the level at which a wax core 
pinning operator will commence and also undertake and 
successfully complete within three months of commence- 
ment of employment the required training for advancement 
to the next level. Failure to successfully complete the 
necessary training may result in the employee's services 
being terminated or that employee being transferred to 
another position within the company should such a position 
become available. 

"Wax Core Pinning Operator" means an employee who 
is engaged in the manufacture of wax patterns and their 
subsequent preparation, assembly and verification of con- 
forming to laid down methods of manufacture. 

"Finishing Room Operator/Dresser" means an employee 
who is engaged in the process of post cast assembly 
finishing, component identification marking and surface 
finish improvement by use of hand dressing and automatic 
barreling. 

"Trainee Viewer" means the level at which a viewer will 
commence and also undertake and successfully complete 
within three months of commencement of employment the 
required training for advancement to the next level. Failure 
to successfully complete the necessary training may result 
in the employee's services being terminated or that 
employee being transferred to another position within the 
company should such a position be available. 

"Viewer" means an employee who by means of fixed 
gauges is engaged to inspect turbine engine blades while in 
production or upon completion as to their conformity within 
a specified standard of quality and accuracy. 

"Examiner" means a tradesperson other than one 
employed as an Inspector who is engaged to inspect turbine 
engine blades while in production or upon completion as to 
their conformity within a specified standard of quality and 
accuracy. 

"Inspector" means a tradesperson who is engaged to 
inspect turbine engine blades while in production or upon 
completion as to their conformity within a specified 
standard of quality and accuracy and who is authorised to 
exercise and does exercise a discretion to pass blades which 
may not conform to that standard. 

"Wet Room Operator" means an employee who is 
engaged in repetitive work in the preparation of castings for 
inspection by use of various wet processes. 

"Shell Room Operator" means an employee who is 
engaged in the manufacture of ceramic moulds by the use 
of both manual and automated processes plus the make up 
and control of the required process solutions. 

"Stores Operator" means an employee who is engaged 
in the maintenance and control of a spare part and raw 
material store and is responsible for the receiving and 
issuing of all production associated materials. 

"First Class Machinist" means a tradesperson who is 
engaged in setting up or in setting up and operating the 
following machines —lathe, boring machine, milling ma- 
chine, planing machine, shaping machine, slotting machine 
and grinding machine. 

"Third Class Machinist" means an employee who 
operates any machine set up by a tradesperson or any 
machine the setting up of which does not require the 
knowledge or skill of a second class machinist. 

5. —Date of Operation. 
This Order shall commence to operate from the beginning 

of the first pay period commencing on or after. 9 December 
1991 and shall remain in force for a period of 12 months and 
shall continue until cancelled, or reviewed, or replaced. 

6. — General Conditions of Employment. 
Except as provided by in this Order, the general terms and 

conditions of employment shall be as prescribed by Part 
I —General of the Metal Trades (General) Award 1966 (No. 
13 of 1965) as amended. 

7. — Wages. 
(1) The base rate payable to adult employees shall be set 

out hereunder— 
Classification Group Rate per 

Week 
$ 

(a) Ceramic Mould, Furnace and 
Casting Process Tradesperson C8 386.60 

(b) Wax Core, Pinning Operator Pro- 
bation Level 
First 3 months' service C13 311.70 
Next six months' service C12 327.20 
Next six months' service C12 327.20 
Next six months' service C12 327.20 
Next six months' service C12 327.20 
Thereafter C12 327.20 

(c) Finishing Room Operator/ 
Dresser C12 327.20 

(d) Viewer Trainee 
First 3 months' service C13 311.70 
Next 12 months' service C12 327.20 
Next six months' service C12 327.20 
Next six months' service C12 327.20 
Thereafter C12 327.20 

(e) Examiner C10 365.20 
(f) Inspector C9 380.10 
(g) Wet Room Operator 

First six months' service C13 311.70 
Thereafter C12 327.20 

(h) Shell Room Operator C12 327.20 
(i) Stores Operator C12 327.20 
(j) Machinist 

First Class C10 365.20 
Third Class C12 327.20 

(2) In addition to the above rates a foundry allowance as 
prescribed in the Metal Trades (General) Award 1966 (No. 
13 of 1965) shall be paid. 

(3) Where applicable the tool allowance to be paid shall 
be that prescribed in the Metal Trades (General) Award 1966 
(No. 13 of 1965). 

(4) The above wage rates are structured on the basis that 
an employee will be required to perform all duties required 
and associated with the production of turbine engine blades 
by Turbine Components Australia Ltd subject to an 
employee being adequately trained and competent to carry 
out duties in a safe manner. 

(5) On successful completion of the probation level and 
after the first six months as an operator, a wax core pinning 
operator may be advanced through the range ahead of the 
time specified above as determined by the employer or in 
the event of disagreement as agreed between the employer 
and the union, or if necessary, as determined by a Board of 
Reference. 

(6) On successful completion as a trainee viewer and after 
the first six months as a viewer, an employee may be 
advanced through the range ahead of the time specified 
above as determined by the employer or in the event of 
disagreement as agreed between the employer and the union, 
or if necessary as determined by a Board of Reference. 

8. — Supplementary Payments. 
The supplementary payment payable to adult employees 

shall be set out hereunder— 
Classification Group Rate per 

Week 
$ 

(a) Ceramic Mould, Fumace and 
Casting Process Tradesperson C8 72.30 

(b) Wax Core, Pinning Operator 
Probation Level 
First 3 months' service C13 21.20 
Next six months' service C12 37.40 
Next six months' service C12 37.40 
Next six months' service C12 37.40 
Next six months' service C12 37.40 
Thereafter C12 37.40 
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(c) Finishing Room Operator/ 
Dresser 

(d) Viewer Trainee 
First 3 months' service 
Next 12 months' service 
Next six months' service 
Next six months' service 
Thereafter 

(e) Examiner 
(f) Inspector 
(g) Wet Room Operator 

First six months' service 
Thereafter 

(h) Shell Room Operator 
(i) Stores Operator 
(j) Machinist 

First Class 
Third Class 

Group Rate per 
Week 

9. —Additional Payments. 

The supplementary payment payable to adult employees 
shall be set out hereunder— 

Classification Group Rate per 
Week 

(a) Ceramic Mould, Furnace and 
Casting Process Tradesperson C8 20.50 

(b) Wax Core, Pinning Operator 
Probation Level 
First 3 months' service C13 — 
Next six months' service C12 13.40 
Next six months' service C12 21.30 
Next six months' service C12 24.00 
Next six months' service C12 29.30 
Thereafter C12 36.90 

(c) Finishing Room Operator/ 
Dresser C12 21.30 

(d) Viewer Trainee 
First 3 months' service C13 36.00 
Next 12 months'service C12 21.30 
Next six months' service C12 24.00 
Next six months' service C12 29.30 
Thereafter C12 36.90 

(e) Examiner C10 36.00 
(f) Inspector C9 34.20 
(g) Wet Room Operator 

First six months' service C13 36.00 
Thereafter C12 21.30 

(h) Shell Room Operator C12 21.30 
(i) Stores Operator C12 21.30 
(j) Machinist 

First Class C10 36.00 
Third Class C12 21.30 

10. —Hours of Work. 

Hours of work shall be 38 hours per week in accordance 
with the Metal Trades (General) Award 1966 (No. 13 of 
1965). 

Specifically hours of work shall be: 

Monday 
Tuesday 
Wednesday 
Thursday 
Friday 

8 hours 
8 hours 
8 hours 
8 hours 
6 hours 

Starting and finis will be as agreed between the employer 
and the union. 

An integral condition of employment is that employees 
will be required to work shift work as and when directed by 
the employer provided the provisions of Clause 15. — Shift 
Work of the Metal Trades (General) Award 1966 (No. 13 
of 1965) are met. 

11. —Safety, Clothing and Equipment. 
Provision and wearing of the appropriate safety equip- 

ment and industrial clothing will be as agreed between the 
employer and the union from time to time. 

12. —Payroll Deduction of Union Dues. 
The Company will make subscription deductions for 

union dues where an employee so requests. 

13. — Superannuation. 
The Company will introduce Occupational Superannua- 

tion as provided for in the March 1987 National Wage Case. 
A superannuation scheme mutually agreed between the 
employer and the union will be introduced on or about 1 
September 1988. 

14. —Redundancy. 
Redundancy will be strictly in accordance with the 

provisions of the Metal Trades (General) Award 1966 (No. 
13 of 1965) as amended. 

15. —Adjustment of Rates. 
The rates prescribed in Clause 7. —Wages of this Order 

shall be adjusted in accordance with any decision of the 
Commission in Court Session which alters wage rates 
generally. 

16. —Structural Efficiency. 
The parties agree to progress structural efficiency 

negotiations in line with the concept and spirit of intent of 
the Memorandum of Understanding as prescribed in the 
Schedule appended to this Order. 

Schedule. — Memorandum of Understanding. 
Memorandum of Understanding Between Australian 

Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and Turbine Components 
Australia Limited. 

(1) In line with the decision of the Commission in Court 
Session in Application No. 1940 of 1989 the parties are 
committed to award restructuring which will provide for 
improvement in efficiency and productivity in the Company. 

(2) The parties agree that award restructuring will also 
provide the opportunity for employees to obtain better paid 
and more varying and fulfilling jobs. 

(3) A main desire of the parties is to develop a new wage 
and classification structure which will promote the objec- 
tives sought in points (1) and (2) above. 

(4) To enhance the implementation of award restructuring 
and to allow for the particular needs of the industry in 
Western Australia to be explored and addressed, the parties 
agree to establish a working group to examine appropriate 
national proposals for award restructuring for this industry 
including any new classification structure and appropriate 
definitions. 

(5) The parties accept that training in the non-trade, trade 
and post-trade areas is broadening and changing and commit 
themselves to assist, where practicable, in developing 
agreed training modules and courses within the structures 
provided by the State Employment Skills Development 
Authority (S.E.S.D.A.) (when operative) and the appropriate 
training board or any other agreed accredited body/authority. 

(6) The parties state that award restructuring should not 
be used as a vehicle for job shedding. On the contrary, 
through improved industry competitiveness, award restruc- 
turing should enhance job security. 

(7) The parties agree to discuss all structural efficiency 
measures and are committed to modernising the terms of the 
award so that it provides for more flexible working 
arrangements, improves the quality of working life, en- 
hances skills and job satisfaction and assists positively in the 
restructuring process. 

(8) The parties agree that structural efficiency measures 
are not a repeat of the second tier exercise and note that 
proposals for change should not be approached in a negative 
cost cutting manner. 
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(9) In the transition from the old classification structure 
to any new structure that may be developed and to avoid 
disputation on future reclassification the following princi- 
ples and procedures should apply — 

(a) Employees will transfer to any new classification 
structure without loss of pay in accordance with 
a schedule agreed between the parties which will 
line-up the old classifications with any new levels. 

(b) In the event that there is a claim for reclassifica- 
tion by an employee to a higher level under any 
new structure on the ground that the employee 
possesses equivalent skill and knowledge gained 
through on the job experience or on any other 
ground the following principles apply — 

(i) the parties agree that the existing award 
disputes avoidance procedure shall be fol- 
lowed; 

(ii) agreed competency standards, where practi- 
cable, shall be established by the parties in 
conjunction with T.A.F.E. and S.E.S.D.A. 
(when operative) for all levels in any new 
classification structure before any claims for 
reclassification are processed; 

(iii) where practicable, an agreed authority such 
as T.A.F.E. and S.E.S.D.A. (when operative) 
shall test the validity of any employee's 
claim for reclassification. 

(c) Reclassification to any higher level shall be 
contingent upon such additional work being 
available and required to be performed by the 
employer. 

(10) An employee employed by the Company at the time 
of transition to any new classification structure shall not be 
forced to acquire skills beyond the requirements of their new 
classification level subject to agreement between the parties 
as to which skills are appropriate. However, it is anticipated 
that a combination of increased job satisfaction and 
increased monetary reward will persuade existing employ- 
ees to undertake further skills acquisition. 

(11) Adult apprenticeships will be a consideration of any 
restructured award classification structure. 

(12) Consistent with the A.C.T.U.'s undertaking to the 
National Wage Case decision and in accordance with the 
State Wage Case decision employees do and shall perform 
a range of duties including work which is incidental or 
peripheral to their main trades or functions, subject to safety 
requirements and the individual's competency to perform 
the work. However, such incidental or peripheral work shall 
not have effect of de-skilling either individual employees or 
classifications. 

(13) The parties recognise that for industry restructuring 
to be effective the process must be on-going, particularly in 
respect to training. However, it is acknowledged that prior 
to the second monetary amounts referred to in the September 
1989 State Wage Case being available the parties will have 
demonstrated compliance with award restructuring under 
the Structural Efficiency Principle by appropriate award 
changes being agreed. 

It is the intention of the parties to have these changes 
finalised within six months of the first monetary adjustment 
under the Structural Efficiency Principle or earlier if agreed 
between the parties. 

MINERAL EARTHS EMPLOYEES' AWARD 
No. 9 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Universal Milling Company Pty Ltd and Another. 
No. 1408 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Mineral Earths Employees' Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 18th 
day of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. —Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Scope 
4. Area 
5. Term 
6. Hours 
7. Overtime 
8. Wages 
9. Shift Work 

10. Higher Duties 
11. Contract of Service 
12. Breakdowns 
13. Under-rate Workers 
14. Time and Wages Record 
15. Junior Worker's Certificate 
16. Holidaysl6A. Annual I^eave 
17. Absence through Sickness 
18. General 
19. Board of Reference 
20. Liberty to Apply 
21. Long Service Ixave 
22. Deleted 
23. Right of Entry 
24. Bereavement Leave 
25. Maternity Leave 
26. Payment of Wages 
27. Payment of Wages —38 Hour Week 
28. Superannuation 
29. Award Modernisation and Enterprise Consulta- 

tion 
30. Seasonal Employees 

Schedule of Respondents 
2. Clause 2A. — State Wage Principles —September 1989: 

Delete this clause and insert the following in lieu thereof: 
2A. —State Wage Principles —June 1991. 

It is a term of this Award that the Union undertakes 
for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 135 

3. Clause 8. — Wages: Delete subclauses (1) and (6) of this 
clause and insert the following in lieu thereof: 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be: 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

Mill Attendant 
AH Others 

352.10 
339.30 

(6) leading Hands: In addition to the wage pre- 
scribed in subclause (2) hereof a leading hand shall be 
paid: 

$ 
(a) if placed in charge of not less than 

three and not more than ten other 
employees 17.00 

(b) if placed in charge of more than ten 
and not more than 20 other em- 
ployees 26.10 

(c) if placed in charge of more than 20 
other employees 33.60 

4. Clause 11. —Contract of Service: Following subclause 
(4) of this clause insert a new subclause (5) as follows: 

(5) The employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence and training. 

5. Clause 29. —Structural Efficiency: Delete this clause 
and insert in lieu the following: 

29. —Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and needs 
of that plant or enterprise. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shali not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

OPTICAL MECHANICS' AWARD, 1971 
No. 9 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Laubman and Pank (WA) Ply Ltd and Others. 
No. 1425 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Optical Mechanics Award, 1971 be varied 
in accordance with the following Schedule and that 
such variation shali have effect from the beginning of 
the first pay period commencing on or after the 18th 
day of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. — Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Hours 
8. Overtime 
9. Meal Hours 

10. Record 
11. Payment of Wages 
12. Meal Money 
13. Public Holidays 

13A. Annual Leave 
14. Absence Through Sickness 
15. Under-Rate Workers 
16. Contract of Service 
17. Apprentices 
18. Board of Reference 
19. Representative Interviewing Workers 
20. Breakdowns 
21. Posting of Award 
22. First Aid Kit 
23. Union Notices 
24. Wages 

24A. Minimum Wage — Adult Males and Females 
25. Higher Duties 
26. Long Service Leave 
27. Liberty to Apply 
28. Junior Workers 
29. Saturday Work 
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30. Bereavement Leave 
31. Maternity Leave 
32. Payment of Wages —38 Hour Week. 
33. Superannuation 
34. Award Modernisation and Enterprise Consulta- 

tion 
35. Part-Time Employees 

Schedule of Respondents 
2. Clause 2A. —State Wage Principles — September 1989: 

Delete this clause and insert the following in lieu thereof: 
2A. — State Wage Principles—June 1991. 

It is a term of this Award that the Union undertakes 
for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 16. —Contract of Service: Following subclause 
(7) of this clause insert a new subclause (8) as follows: 

(8) The employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence and training. 

4. Clause 24. —Wages: Delete subclauses (1) and (4) of 
this clause and insert the following in lieu thereof: 

$ 
(1) Adults (total wage per week) 

(a) Optical Mechanic 397.60 
(b) Optical Worker: 

First 3 months of experience 316.30 
Thereafter 342.40 

(4) Leading Hands: In addition to the appropriate 
rate prescribed in subclause (1) of this clause a leading 
hand shall be paid: 

$ 
Per Week 

(a) if placed in charge of not less than 
3 and not more than 10 other 
employees 17.00 

(b) if placed in charge of more than 10 
and not more than 20 other em- 
ployees 26.10 

(c) if placed in charge of more than 20 
other employees 33.60 

5. Clause 34. — Structural Efficiency: Delete this clause 
and insert in lieu the following: 

34. —Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and needs 
of that plant or enterprise. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
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income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Laubman and Pank (WA) Pty Ltd and Others. 
No. 1425 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
6 January 1992. 

Correcting Order. 
WHEREAS an error occurred in the issuance of an order in 
application 1425 of 1991 on the 20th December 1991, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders the 
following correction to be made to item No. 3 of the 
schedule of amendments to the abovementioned application 
as follows — 

3. Clause 16. —Contract of Service: Following 
subclause (6) of this clause insert a new subclause (7) 
as follows: 

(7) The employer may direct an employee to 
carry out such duties as are within the limits 
of the employee's skill, competence and 
training. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

PHOTOGRAPHIC INDUSTRY AWARD, 1980 
No. A9 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Illustrations Pty Limited and Others. 
No. 1421 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 



the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Photographic Industry Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 18th 
day of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

4. Clause 12. —Wages: Delete subclauses (1) and (3) of 
this clauSe and insert the following in lieu thereof: 

(1) The minimum rate of wage payable to employees 
covered by this award shall be: 

$ 
SECTION A: 
PORTRAIT ADVERTISING AND 
COMMERCIAL STUDIOS: 
(a) Photographer 348.50 
(b) All others —First three months 325.30 
(c) All others —Thereafter 338.30 

SECTION B: 
DEVELOPING, PRINTING AND FIN- 
ISHING ESTABLISHMENTS: 
(a) Colour filter determinator 

Custom colour enlargement printer 
Colour printer controller 356.50 

(b) Rack and tank colour film proces- 
sor machine operator 
Colour enlargement printer 
Colour quality corrector 
Kit mixing operator 
Colour printer operator 348.50 

(c) Rack and tank black and white film 
processor 
Black and white enlargement 
printer 
Black and white printer operator 341.10 

(d) All others —First three months 325.30 
(e) All others —Thereafter 338.30 

(3) LEADING HANDS: 
In addition to the rates prescribed herein, any 

employee appointed by the employer as a leading 
hand and placed in charge of not less than 3 and 
not more than 10 other employees, shall be paid 
$16.40 per week. 

In addition to the rates prescribed herein, a 
leading hand placed in charge of more than 10 and 
not more than 20 other employees shall be paid 
$25.00 per week. 

5. Clause 34. — Structural Efficiency: Delete this clause 
and insert in lieu the following: 

34. —Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and needs 
of that plant or enterprise. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

Schedule. 
1. Clause 2. —Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. — Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
3. Scope 
4. Area 
5. Term 
6. Contract of Service 
7. Hours 
8. Overtime 
9. Public Holidays 

9A. Annual Leave 
10. Right of Entry 
11. Time and Wages Record 
12. Wages 
13. Meal Allowance 
14. Casual Workers 
15. Proportion of Juniors 
16. Posting of Award 
17. Absence Through Sickness 
18. Mixed Functions 
19. Outside Work 
20. Breakdowns 
21. Vehicle Allowance 
22. Long Service Leave 
23. Junior Worker's Certificate 
24. Protective Clothing 
25. Compassionate Leave 
26. Maternity Leave 
27. Payment of Wages 
28. Deleted 
29. Location Allowance 
30. Payment of Wages — 38 Hour Week 
31. Superannuation 
32. Part-time Workers 
33. Shift Work 
34. Award Modernisation and Enterprise Consulta- 

tion 
Schedule of Respondents 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. —State Wage Principles —June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 6. — Contract of Service: Following subclause 
(3) of this clause insert a new subclause (4) as follows: 

(4) The employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence and training. 

356.50 

348.50 

341.10 
325.30 
338.30 
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(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

POULTRY BREEDING FARM & HATCHERY 
WORKERS' AWARD 1976 

No. R20 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Hampton Hatcheries and Others. 

No. 1419 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20 December 1991. 

17. Proportion of Juniors 
18. Posting of Award and Union Notices 
19. Board of Reference 
20. First Aid Equipment 
21. Right of Entry 
22. Long Service Leave 
23. Preference to Unionists 
24. Casual Workers 
25. Part-Time Workers 
26. Saturday and Sunday Work 
27. Liberty to Apply 
28. No Reduction 
29. Bereavement Leave 
30. Rest Period 
31. Maternity Leave 
32. Payment of Wages —38 Hour Week. 
33. Superannuation 
34. Award Modernisation and Enterprise Con- 

sultation 
Schedule of Respondents 

2. Clause 2A. — State Wage Principles — September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. — State Wage Principles—June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 6. —Contract of Service: Following subclause 
(3) of this clause insert a new subclause (4) as follows: 

(4) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

4. Clause 9. —Wages: Delete subclauses (1), (2) and (4) 
of this clause and insert the following in lieu thereof: 

HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Poultry Breeding Farm and Hatchery 
Workers' Award 1976 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of December, 
1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.l Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. —Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
3. Term 
4. Scope 
5. Area 
6. Contract of Service 
7. Hours 
8. Overtime 
9. Wages 

10. Payment of Wages 
11. Higher Duties 
12. Under-Rate Workers 
13. Absence Through Sickness 
14. Holidays 
15. Annual Leave 
16. Time and Wages Record 

(1) Poultry Breeding Farms 
(a) General Hand — Maintenance 318.90 
(b) General Hand —Other 314.20 

(2) Hatcheries 
General Hand 318.90 

(4) Leading Hands: 
In addition to the ordinary rate of 
pay, an employee placed in charge 
of more than 3 other employees 
shall receive 16.10 

5. Clause 34. —Structural Efficiency: Delete this clause 
and insert in lieu the following: 

34. — Award Modernisation and Enterprise Consulta- 
tion. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency 
and productivity of the industry to enhance the 
career opportunities and job security of employees 
in the industry. 

(2) At each plant or enterprise a consultative mecha- 
nism may be established by the employer, or shall 
be established upon request by the employees or 
their Union. The consultative mechanism and 
procedure shall be appropriate to the size, struc- 
ture and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it 
will be free to address any matter which is 
consistent with the objectives of subclause (1) of 
this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 
(a) the changes sought shall not affect provisions 

reflecting State standards; 
(b) the majority of employees affected by the 

change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
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of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

SADDLERS AND LEATHERWORKERS' AWARD 
No. 7 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Mallabones Pty Ltd and Others. 
No. 1417 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Saddlers and Leatherworkers' Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 18th 
day of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. —Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Area 
4. Scope 
5. Term 
6. Hours 
7. Overtime 
8. Meal Money 
9. Wages 

9A. Minimum Wage —Adult Males and Females 
10. Deleted 
11. Mixed Functions 
12. Contract of Service 

13. Breakdowns 
14.' Absence through Sickness 
15. HolidayslSA.Annual Leave 
16. Apprentices 
17. Junior Workers 
18. Under-rate Workers 
19. Time and Wages Record 
20. Right of Entry 
21. Posting of Award and Union Notices 
22. Board of Reference 
23. Leading Hands 
24. Special Rates 
25. Piecework 
26. Preference to Unionists 
27. Long Service Leave 
28. Payment of Wages 
29. Casual Workers 
30. Bereavement Leave 
31. First Aid 
32. Rest Period 
33. Maternity Leave 
34. Payment of Wages —38 Hour Week 
35. Superannuation 
36. Award Modernisation and Enterprise Consulta- 

tion 
Schedule of Respondents 

2. Clause 2A. — State Wage Principles — September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. —State Wage Principles—June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 9. —Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof: 

$ 
(1) Adult Employees (total wage per 

week) 
(a) Saddlery and Harness Section — 

(i) Saddlers —employee manu- 
facturing and repairing sad- 
dles 366.70 

(ii) Manufacturer and/or repair of 
harnesses, harness saddles, 
bridle work and strappings, 
collars for horses or similar 
collars, whips and 
whipthongs 363.40 

(b) Leather Goods Section — 
All workers engaged in the manu- 
facture of leather goods: 
First six months of employment on 
such work 345.70 
Between six and 12 months of 
employment on such work 350.60 
After 12 months of employment on 
such work 352.30 

(c) Fibre Goods Section — 
Manufacture and/or repair of port- 
manteaux, bags and trunks, suit 
and attache cases, travel goods, 
musical instrument and similar 
cases, covered wireless or radio 
cases, slither cans, welders and 
similar industrial masks and other 
articles as are made of fibre. 
First six months of employment on 
such work 343.10 
Between six and twelve months of 
employment on such work 345.70 
After twelve months of employ- 
ment on such work 352.30 
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$ 
(d) Sporting Goods Section — 

Manufacture and/or repair of sport- 
ing goods of all descriptions. 
First six months of employment on 
such work 345.70 
Between six and twelve months of 
employment on such work 350.40 
After twelve months of employ- 
ment on such work 352.30 

(e) Machine Belting etc. Section — 
Manufacture and/or repair of ma- 
chine belting, gaskets and pump 
washers or similar articles 345.70 

(f) Sewing Machinist— 
First six months of employment on 
such work 345.70 
Between six and twelve months 
employment on such work 350.40 
After twelve months of employ- 
ment on such work 352.30 

(g) All others 343.10 
4. Clause 12. —Contract of Service: Following subclause 

(6) of this clause insert a new subclause (7) as follows: 
(7) The employer may direct an employee to carry 

out such duties as are within the limits of the 
employee's skill, competence and training. 

5. Clause 23. —Leading Hands: Delete this clause and 
insert in lieu the following: 

23. —Leading Hands. 
Any worker placed by the employer in charge of 

other workers shall be paid the following rates in 
addition to their ordinary rates of wages: 

$ 
In charge of 1 — 5 employees 15.60 
In charge of 6—10 employees 19.70 
In charge of 11 or more employees 27.00 

6. Clause 36. — Structural Efficiency: Delete this clause 
and insert in lieu the following: 

36. —Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and needs 
of that plant or enterprise. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

SOAP AND ALLIED PRODUCTS 
MANUFACTURING AWARD 

No. 25 of 1960. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA. Branch 

and 
Candle Light Company Pty Ltd and Others. 

No. 1441 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

16 December 1991. 
Order. 

HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Mr J.N. Uphill on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Soap and Allied Products Manufacturing 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 11th day of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

the following in lieu thereof: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 

2A. State Wage Principles—June 1991. 
3. Scope. 
4. Area. 
5. Term. 
6. Hours. 
7. Overtime. 
8. Holidays. 
9. Annual Leave. 

10. Absence Through Sickness. 
11. Time and Wages Record. 
12. Contract of Service. 
13. Meal Money. 
14. Meal Time. 
15. Right of Entry. 
16. Payment of Wages —38 Hour Week. 
17. Under-rate Workers. 
18. Junior Workers. 
19. Mixed Functions. 
20. Breakdowns. 
21. Casual Workers. 
22. Posting of Awards and Union Notices. 
23. Provision of Clothing. 
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24. Shift Work. 
25. Wages. 
26. Leading Hands. 
27. First Aid Equipment. 
28. Long Service Leave. 
29. Compassionate Leave. 
30. Maternity Leave. 
31. Part-Time Workers. 
32. Superannuation. 
33. Award Modernisation and Enterprise Consulta- 

tion. 

2. Clause 2A. —State Wage Principles—September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. —State Wage Principles—June 1991. 
It is a term of this Award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3. Clause 12. — Contract of Service: Delete this clause and 
insert the following in lieu thereof: 

12. —Contract of Service. 
(1) Except in the case of casual or probationary 

employees employed in accordance with this 
clause one week's notice shall be given on either 
side to terminate the engagement. Provided that if 
such notice is not given one week's pay shall be 
paid or forfeited. 

(2) Provided that this shall not affect the right of an 
employer to dismiss an employee without notice 
for misconduct, in which case wages shall be paid 
up to the time of termination. 

(3) On the first day of engagement an employee shall 
be notified by the employer or by the employer's 
representative, whether the duration of his/her 
employment is expected to exceed one month and, 
if the employee is hired as a casual employee 
she/he shall be advised accordingly. 

(4) (a) The period of notice of termination in the 
case of a casual employee shall be one hour. 

(b) If the required notice of termination is not 
given one hour's wages shall be paid by the 
employer or forfeited by the employee. 

(5) An employee shall for the purpose of this award 
be deemed to be a casual employee — 
(a) if the expected duration of the employment 

is less than one month, or 
(b) if the notification referred to in subclause (2) 

of this clause is not given and the employee 
is dismissed through no fault of his/her own 
within one month of commencing employ- 
ment. 

(6) The employer may engage an employee on a 
probationary period for not longer than three 
months during which time it will be possible for 
either the employee or employer to end the 
contract with one day's notice. 

(7) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

4. Clause 25. —Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof: 

$ 
(1) Adult employees: 

Product maker—soap crutcher, liquids 
powders and pastes, detergents and 
cleaners polishes and stains, toilet soaps 343.60 
Assistant Product Maker 335.60 

5. Clause 26. —Leading Hands: Delete this clause and 
insert th'e following in lieu thereof: 

26. —Leading Hands. 
In addition to the appropriate total weekly wage pre- 

scribed in Clause 25. —Wages of this award a leading hand 
shall be paid: 

$ 
(1) if placed in charge or not less than three 

and not more than ten other employees 16.50 
(2) if placed in charge of more than ten and 

not more than 20 other employees 25.40 
(3) if placed in charge of more than 20 other 

employees 32.70 
6. Clause 33. - Structural Efficiency: Delete this clause 

and insert the following in lieu thereof: 
33. —Award Modernisation and Enterprise Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency 
and productivity of the industry to enhance the 
career opportunities and job security of employees 
in the industry. 

(2) At each plant or enterprise a consultative ma- 
chanism may be established by the employer, or 
shall be established upon request by the employ- 
ees or their Union. The consultative mechanism 
and procedure shall be appropriate to the size, 
structure and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it 
will be free to address any matter which is 
consistent with the objectives of subclause (1) of 
this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

General Hand other than above 327.50 
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WOOL SCOURING AND FELLMONGERY 
INDUSTRY AWARD 

No. 32 of 1959. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Jandakot Wool Scouring Company Pty Ltd and Others. 

No. 1434 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20 December 1991. 
Order. 

HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C. Fitz Gibbon on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Wool Scouring and Fellmongery Industry 
Award No. 32 of 1959 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of December, 
1991. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2. — Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Area 
4. Scope 
5. Term 
6. Holidays and Annual Leave 
7. Overtime 
8. Saturday, Sunday and Holiday Work 
9. Proportion of Juniors 

10. Mixed Functions 
11. Time and Wages Record 
12. Under-Rate Workers 
13. Junior Workers' Certificate 
14. Absence Through Sickness or Injury 
15. Payment of Wages—38 Hour Week 
16. Meal Money 
17. Notice Board 
18. Breakdowns 
19. Shift Work 
20. Hours of Work 
21. Special Rates and Provisions 
22. Wages 
23. Tools of Trade 
24. Junior Workers 
25. Payment of Wages 
26. Contract of Service 
27. No Reduction 
28. Long Service Leave 
29. Casual Workers 

29A. Part-Time Employees 
30. Bereavement Leave 
31. Maternity Leave 
32. Award Modernisation and Enterprise Consulta- 

tion 
33. Superannuation 

Schedule of Respondents 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. —State Wage Principles—June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 22. —Wages: Delete this clause and insert the 
following in lieu thereof: 

22. — Wages. 
The minimum weekly rates of wage payable to 

employees covered by this award shall be: 
$ 

Shift Foreman, in charge of wool scour- 
ing machine 380.00 
Leading Hand in charge of presses 360.50 
Grease Separator Operator 360.50 
Centre Hand 360.50 
General Hand 357.20 
Picking over scoured wool and sewing 
blades 337.30 

Junior Employees shall be paid the following 
percentage of the rate of pay for the class of work on 
which they are engaged: 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 80 
18 to 19 years of age 90 
19 years of age and over Adult Rates 

4. Clause 26. —Contract of Service: Following subclause 
(4) of this clause insert a new subclause (5) as follows: 

(5) The employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence and training. 

5. Clause 32. — Structural Efficiency: Delete this clause 
and insert in lieu the following: 

32. —Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and needs 
of that plant or enterprise. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 
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(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

INDEPENDENT SCHOOLS' TEACHERS AWARD 
No. R27 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Seventh Day Adventist Church 

and 
The Independent Schools Salaried Officers' Association of 

Western Australia, Industrial Union of Workers. 
No. 526 of 1988. 

COMMISSIONER S.A. KENNEDY. 
25 November 1991. 

Order. 
WHEREAS this matter was the subject of a hearing on the 
6th day of June 1989; and 

Whereas an Order issued on the 6th day of June 1989 
dividing this matter into two parts, and dismissing part (1) 
for want of jurisdiction; and 

Whereas part (2) in relation to a claim to vary Clause 4 
of the Award was adjourned; and 

Whereas no action has been taken by the Applicant to 
effect a settlement in this matter; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is dismissed for want of 
prosecution. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) 

AWARD No. A20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others 

and 
Hamersley Iron Pty Limited 

No. 185 of 1988. 
COMMISSIONER S.A. KENNEDY. 

24 December 1991. 
Order. 

WHEREAS this application was filed by the Amalgamated 
Metal Workers and Shipwrights Union of Western Austra- 
lia; the Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers; the Construction, Mining and 

Energy Workers' Union of Australia, Western Australian 
Branch; the Electrical Trades Union of Workers of Australia 
(W.A. Branch), Perth; the Plumbers and Gasfitters Employ- 
ees' Union of Australia, West Australian Branch, Industrial 
Union of Workers; the Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, Union of 
Workers; the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch; 
and the Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, W.A. 
Branch; and 
WHEREAS the application, which was opposed by Hamer- 
sley Iron Pty Limited, sought to vary the Iron Ore Production 
and Processing (Hamersley Iron Pty Ltd) Award 1987; and 
WHEREAS the issue related to housing; and 
WHEREAS one of the grounds for opposing the application 
raised by Hamersley Iron Pty Limited was that there was no 
"industrial matter" for the purposes of the Industrial 
Relations Act 1979 and thereby no jurisdiction for the 
Commission; and 
WHEREAS the parties were heard on the issue of 
jurisdiction and the Commission made a finding that there 
was jurisdiction for the Commission to deal with the claim; 
and 
WHEREAS Hamersley Iron Pty Limited appealed against 
the finding that there was jurisdiction which appeal was 
dismissed by the Full Bench in July 1990; and 
WHEREAS the Applicant Unions have not proceeded on the 
claim since that time; and 
WHEREAS, on enquiry over time, some Applicant Unions 
sought leave to withdraw; and 
WHEREAS on 18 December 1991, it was confirmed that no 
Applicant Union now wished to proceed on the claim; 
Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S. A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and Others 
No. 674 of 1988. 

COMMISSIONER S.A. KENNEDY. 
24 December 1991. 

Order. 
WHEREAS this is an application for further and better 
particulars of the claim in Matter No. 185 of 1988; and 
WHEREAS Matter No. 185 of 1988 has been finalised by 
an Order for withdrawal by leave; 
Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application, with the issue of the Order on 
23 December 1991 in Matter No. 185 of 1988, shall be 
deemed to have no further standing. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 
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WOODCHIP INDUSTRY AWARD 
No. 21 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The West Australian Timber Industry Industrial Union of 

Workers, South-West Land Division 
and 

W.A. Chip & Pulp Company. 
No. 1398 of 1990. 

COMMISSIONER A.R. BEECH. 
12 December 1991. 

Order. 
WHEREAS an application was lodged to vary the Wood- 
chip Industry Award No. 21 of 1976; 

And whereas the said award was subsequently cancelled 
in other proceedings; 

And having heard Mr M. Loader on behalf of the 
applicant and Mr B.D. Williams on behalf of the respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order — 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

CANCELLATION OF AWARDS/ 

AGREEMENTS/ 
RESPONDENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Merchant Service Guild of Australia, Western Australian 

Branch, Union of Workers 
and 

Stirling Marine Services Pty Ltd 
No. 1742 of 1991 

Launch & Barge Workers (Onslow —Barrow Island) Award 
1982 

No. 12 of 1982. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

6 December 1991. 
Order. 

HAVING heard Mr T. Boronovskis on behalf of the 
Merchant Services Guild of Australia, Western Australian 
Branch, Union of Workers, Seaman's Union of Australia, 
West Australian Branch and the Australian Institute of 
Marine and Power Engineers and Mr A. Lee on behalf of 
Stirling Marine Services Pty Ltd, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Launch & Barge Workers (Onslow — 
Barrow Island) Award 1982 be cancelled. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

NOTICES— 
Award/Agreement matters— 

Application No. AG1 of 1992 

APPLICATION FOR REGISTRATION OF AN INDUS- 
TRIAL AGREEMENT TITLED "CSBP AND FARMERS 

LTD AGREEMENT 1991" 
NOTICE is given that an application has been made to the 
Commission by The Federated Miscellaneous Workers 
Union of Australia, WA Branch under the Industrial 
Relations Act 1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

3. Scope 
This Agreement establishes a single set of terms 
and conditions of employment for all employees 
of CSBP & Farmers Ltd and is binding on CSBP 
& Farmers Ltd and all employees who are 
members of the Respondent Unions. 

5. Definitions 
(10) Respondent Unions means: — 

Australian Electrical, Electronics, Foun- 
dry & Engineering Union WA Branch 
Construction, Mining and Energy Workers 
Union of Australia 
Federated Miscellaneous Workers Union 
of Australia, WA Branch 
Metals & Engineering Workers' Union of 
WA 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

10 January 1992. 

Application No. A16 of 1991. 

APPLICATION FOR AN AWARD 

ENTITLED "ROBE RIVER IRON ASSOCIATES IRON 
ORE PRODUCTION AND PROCESSING AWARD 

1991" 
NOTICE is given that an application has been made to the 
Commission by The Australian Workers Union, West 
Australian Branch, Industrial Union of Workers under the 
Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3. —Area and Scope. 
(1) This award — 

(a) relates to the Iron Ore Production and Processing 
Industry as hereinafter defined at Robe River Iron 
Associates sites; 

(b) applies to all employees employed by Robe in any 
calling mentioned in the award; and 

(c) is restricted in its operation to the area of the State 
of Western Australia between 18th and 26th 
Parallels of South Lattitude. 

(2) For the purpose of this award, the Iron Ore Production 
and Processing Industry includes the operations of quarry- 
ing, mining, crushing, transporting, treating, storing, loading 
and unloading of iron ore, and work incidental thereto. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

(Sgd.) J. CARRIGG, 
[L.S.] Registrar. 
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LONG SERVICE LEAVE— 

Boards of Reference—Special— 

CONSTRUCTION INDUSTRY PORTABLE PAID 

LONG SERVICE LEAVE ACT 

BOARD OF REFERENCE 
Phillips Scientific and Industrial Pty Ltd 

and 
Construction Industry, Long Service Leave 

Payments Board 
(File No. 26 of 1991). 

MR J.G. CARRIGG (CHAIRMAN) 
MR W.S. LATTER (EMPLOYEE'S REPRESENTATIVE) 

MR D. JONES (EMPLOYER'S REPRESENTATIVE) 
PERTH 18th day of December 1991. 

Decision. 
THE CHAIRMAN: This matter comes before this Board of 
Reference as the claim of Phillips Scientific and Industrial 
Pty Ltd against the requirement that they register under the 
Construction Industry Portable Paid Long Service Leave 
Act. 

The claim is made pursuant to Section 50(b) of the Act. 
The facts are — 

Phillips Scientific & Industrial Pty Ltd employ six 
people in Western Australia and market, instal and 
service equipment for x-ray spectrometry, optical 
emission spectrometry, atomic absorption spectrome- 
try, electron microscopy, electroanalysis, x-ray diffrac- 
tion gas chromatography, liquid chromatography, 
diode array data systems, UV/visible spectrophotom- 
etry, infrared spectrometry, electrochemistry, ion selec- 
tive measurement, and similar. Of the six employees, 
three are employed by the company as customer service 
engineers. 

Those three are involved in the commissioning and 
servicing of the equipment supplied by the company. 

The facilities required for the equipment provided by 
Phillips Scientific & Industrial Pty Ltd are installed by 
the client. Those facilities are power supply, water 
supply and gas supply. 

The equipment is not fixed, it is delivered to its 
location, which is in client's existing completed 
buildings and it is unpacked and commissioned by the 
customer service engineers. 

The customer service engineers attend to the 
connection of gas and water supplies and plugging in 
of power supply where the equipment is not "hard- 
wired" direct to the mains. This activity involves 5 or 
6 such items of equipment per year. 

Phillips Scientific & Industrial Pty Ltd employees 
are otherwise engaged on maintenance work on the 
company's equipment in its client's plants throughout 
the State. 

The Construction Industry Portable Paid Long 
Service Leave Board relies on (a)(xvi) of the definition 
of "construction industry" to bring the activities of the 
employees of Phillips Scientific Pty Ltd within the 
meaning of that term under the Act. 

The other requirement which is necessary to be met 
for coverage under the Act is that employees are within 
the definition of "employee" under that Act. 

In order to satisfy that requirement, an employee in 
addition to being employed under contract of service 
(which is the case) must be in a classification of work 
referred to in a prescribed award. 

The Construction Industry Portable Paid Long 
Service Leave Board's position is that those employees 
could be covered by one or another classification in the 
Electronics Industry Award, an award which is a 
"prescribed award." The Board however was unable 
to specify a classification appropriate as is required by 
the definition of "employee", and suggested that the 

work falls within the classifications electronic service 
person or ele'ctronic technician Grades 1 to 3. 

Determination 
Phillips Scientific & Industrial Pty Ltd market supply and 

commission specialised scientific equipment to substan- 
tially the mining industry in Western Australia. 

That equipment is not installed or fixed but is housed in 
existing buildings and the utilities necessary for its 
functioning are provided by the client. 

It is the determination of this Board of Reference that 
Phillips Scientific & Industrial Pty Ltd are not in the 
"construction industry" as proposed by the Construction 
Industry Portable Paid Long Service Leave Board. 

The definition of "employee" in the Act requires that a 
person be in a classification of work in a prescribed award, 
however, the Board finds the facts before it do not enable 
it to conclude that the work of the employees of Phillips 
Scientific & Industrial Pty Ltd are in a classification in the 
Electronics Industry Award. 

It is the unanimous determination of this Board of 
Reference that the claim made by Phillips Scientific & 
Industrial Pty Ltd against the requirement that as an 
employer they be required to register under this Act, be 
allowed. 

J.G. CARRIGG, 
Chairman. 

Deposited in my Office on 18 December 1991. 
JOHN CARRIGG, 

Registrar. 

SECTION 23— 

Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Fremantle Port Authority. 
No. 1354 of 1991. 

COMMISSIONER C.B. PARKS. 
13 December 1991. 

Reasons for Decision. 
THE COMMISSIONER: The matter before the Commis- 
sion is one in which the applicant Union seeks an Order 
directing that the respondent grant Mr N.A. Seaman, the 
status of a permanently employed crane driver. Mr Seaman 
commenced employment with the respondent in the capacity 
of a temporary truck driver during December 1989, however 
in the following months he also performed the duties of a 
crane driver from time to time, until approximately February 
1990, when, although continuing his temporary status, he 
transferred to full-time crane driving duties. 

Crane drivers are employed by the respondent to operate 
various types of cranes that are either owned or hired by it. 
Crane usage is predominately associated with the operating 
functions of the Port of Fremantle, however, a portion of the 
crane work has also involved the construction or alteration 
of port facilities. This latter type of work the respondent 
describes as "project" work and separately identifies 
individual projects. Each has a finite duration and therefore 
the periods of time that the services of crane drivers are 
required is correspondingly finite. 
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The respondent maintains a nucleus of permanent crane 
drivers to undertake the volume of work it assesses is 
required to be done on a regular and ongoing basis. In 
addition, the respondent has adopted the practice of 
engaging crane drivers for specific periods to supplement 
the capacity of its permanent drivers, particularly to cover 
the workload attributable to project work. These drivers the 
respondent describes as temporary drivers who are each 
engaged for a specified period. Because of project delays or 
additional work arising, such drivers may be continued in 
employment for additional and consecutive periods. This 
occurred with Mr Seaman. 

In late 1989, the respondent employer acceded to a 
request by the applicant Union that it appoint an additional 
permanent crane driver. In effect, that meant that the 
respondent would increase its permanent crane driving 
workforce from the then five drivers to six drivers. Early in 
1990, the respondent advertised as vacant, a permanent 
crane driver position. Three applicants responded to that 
advertisement. Mr Seaman and Mr Daking, temporary 
employees of the respondent, were two of these. All three 
applicants were interviewed by a selection panel which 
unanimously declined to appoint any one of them because 
none possessed the full crane driving certification required 
by the respondent and listed in the advertisement. 

Three employees of the respondent constituted the 
selection panel, the panel co-ordinator, Mr S.J. Reid, the 
then acting Personnel Officer and now acting Industrial 
Officer, Mr C. Sermon a Management person responsible for 
crane and rigging operations within the Engineering 
Division, and Mr R.J. Kay a Leading Hand permanent crane 
driver. By letter dated 2 March 1990 (exhibit 5), Mr Reid 
communicated to Mr Seaman in the following terms — 

" Thank you for your written application for the 
position of Cranedriver and the time taken attending an 
interview. 

Please be advised that following discussion with the 
Engineering Division it has been decided to re- 
advertise the position and call for further expressions 
of interest. 

You may re-apply for the position if you so desire 

It is the unchallenged testimony of Mr Reid that a letter 
identical to the foregoing was also forwarded to Mr W. 
Daking on 2 March 1990. 

Mr Seaman, upon receipt of the letter (supra) sought the 
advice of Mr Kay, his Leading Hand, and Mr S. Clements, 
the then Shop Steward for the applicant Union, as to its 
ramifications. In a discussion involving the three of them, 
Mr Seaman says that Mr Kay confirmed that the permanent 
position was to be re-advertised and informed him that — 

"(I)f I got the necessary certificates, whoever did out 
of either Bill Daking or myself—we should —we'd get 
the job, the position." 

Mr Kay says in his evidence that he viewed the discussion 
as unofficial. That I take to mean he did not consider himself 
to be speaking with the authority of the selection panel nor 
was he uttering any commitment on its behalf. Mr Kay 
concedes that the gist of the discussion was such that it was 
possible for Mr Seaman to conclude as he did. 

By September of 1990 the Union became concerned that 
the respondent had not re-advertised for an additional 
permanent crane driver and, accordingly, raised that concern 
with the respondent employer through its shop steward Mr 
Clements. Mr K.C. Modra, the Mechanical Engineering 
Manager and person with overall responsibility for the crane 
and rigging operations of the employer, wrote to Mr 
Clements on 21 September 1990 (exhibit 6) and informed 
him that the employer no longer intended appointing a sixth 
permanent crane driver. The reason given being— 

"(C)onditions have now changed with the progres- 
sion of the waterfront industry reform and the 
possibility of Union amalgamations ...." 

The Union continued to press for the appointment of 
another permanent driver. Its actions led to an unsuccessful 
attempt at conciliation via a conciliator independent from 

this Commission and then, ultimately, to a proceeding 
before this Commission as differently constituted in 
February 1991. Order No. C 66 of 1991 issued therefrom and 
directed, amongst other things, that Mr Seaman be engaged 
as a permanent crane driver from 11 February 1991. Mr 
Seaman was so appointed by the respondent but that 
appointment was subsequently revoked in August 1991 
following a successful appeal by the respondent to a Full 
Bench of this Commission. The Full Bench, by its Order No. 
293 of 1991, quashed the Order of the Commission on the 
ground that it was not empowered to issue such an Order in 
the particular circumstances that it did. The parties are 
agreed, and the Commission is satisfied, that no such 
restriction exists in relation to the present application. It is 
the consequential reversion of Mr Seaman to a temporary 
status that caused the Union to re-activate the claim on his 
behalf and to file the present application before this 
Commission. 

During the period that Mr Seaman was appointed a 
permanent crane driver, Mr Clements retired, and therefore 
the complement of permanent crane drivers reduced to four 
when Mr Seaman reverted to a temporary position. The 
number of permanent crane drivers has remained at four 
since that date, and has continued to be supplemented by the 
two temporary drivers, Messrs Seaman and Daking. 

The discussion with Messrs Clements and Kay in March 
1990 caused Mr Seaman to act with the belief that the 
permanent position would be readvertised and that either he 
or Mr Daking would be appointed to that position. Mr 
Daking is said to have decided not to continue with his 
endeavours to obtain the required certification. Mr Seaman 
has completed training and gained the appropriate certifica- 
tion authorising him to operate all except one type of crane 
used by the respondent. Thus, according to him, it therefore 
follows that he should be appointed to such position. 

In essence, the argument of the applicant Union is 
fourfold. Firstly, that in 1989 the respondent gave an 
undertaking to the Union, that it would increase its 
permanent crane driving workforce by one further perma- 
nent employee to a total of six permanent employees. 
Secondly, the respondent having advertised the additional 
permanent position and declined to appoint any of the 
applicants, informed those applicants, which included Mr 
Seaman and his co-employee Mr W. Daking, that the 
position would subsequently be re-advertised and that they 
may re-apply. Thirdly, a representative of the respondent 
employer led Mr Seaman to believe that provided he or Mr 
Daking, obtained the full crane driving certification required 
for the permanent crane driving position, one of them would 
be appointed. Finally, the Union says that an additional 
permanent driver is warranted because the concomitant 
increase of the ordinary man-hours would result in a 
reduction of the high level of overtime that is worked by 
crane drivers. 

The respondent argues that although it had agreed in 1989 
to create an additional permanent crane driving position, 
circumstances have altered. Its operations are said to be such 
that it no longer needs the services of another permanent 
crane driver, notwithstanding one of its permanent drivers 
has retired since the original decision was taken. Addition- 
ally, it is argued that if Mr Seaman was led to believe he 
would definitely gain a permanent crane driving position, 
that was done without the authority of the respondent. Next, 
it is submitted that Mr Seaman still does not possess all the 
crane driving certificates the respondent requires that a 
permanent crane driver hold. Finally, the respondent says 
that the substantial majority of the overtime worked by crane 
drivers would not reduce as a consequence of employing an 
additional permanent driver. The operations of the port, it 
is said, dictate when overtime is done. The circumstances 
are said to be such that the majority of the work involved 
either does not occur, or cannot be done, within the times 
that drivers work their ordinary hours. Therefore, to increase 
the available ordinary man-hours would not substantially 
reduce the overtime work. It is further argued that the 
irregularity of the overtime work does not make it viable to 
undertake that work as ordinary hours on a shift basis. 
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The Union argues that the 1989 agreement of the 
respondent to employ an additional permanent crane driver 
is a commitment which the respondent is not entitled to 
resile from. It is argued that this commitment recognised the 
need to increase the permanent crane driving workforce and 
it is submitted that that need continues to exist, and more 
so now, because of the subsequent retirement of one 
permanent driver. It is asserted that the respondent has 
incorrectly assessed both its current and future volume of 
regular crane work which, in the Union's view, should be 
undertaken by permanently employed drivers. 

The need for an additional driver, it is said, can be 
demonstrated by the fact that the volume of crane work is 
such that crane drivers, both permanent and temporary, 
collectively work substantial overtime. The evidence of Mr 
Kay is that for the period 1 July 1990 to 30 June 1991, crane 
drivers, as a group, were paid for 3268 hours in relation to 
overtime worked, and for the period 1 July 1991 to 1 
November 1991 they were paid a further 1056.5 hours. For 
each of these periods Mr Seaman is said to have been paid 
373.5 hours and 123 hours respectively. The applicant says 
that the record kept by Mr Kay does not reveal the actual 
hours of overtime worked however a reasonable estimate 
thereof is approximately half the number of paid hours, as 
the majority of overtime payments are incurred at the rate 
of double time. The Union implies that the working of 
overtime will be reduced by the appointment of an 
additional permanent driver, and that costs will also be 
reduced because the availability of additional ordinary 
man-hours will reduce the need to work overtime and 
therefore, the penalty payments associated with it. 

The employer concedes that it had intended to increase 
its permanent crane driving workforce in early 1990. The 
circumstances, it is said, have changed and no longer 
warrant the appointment of such a driver. The project 
workload which has existed throughout the period of Mr 
Seaman's employment reduced with the completion of 
project work during 1991, and will conclude with the 
completion of the final project at the end of 1991. According 
to Mr Modra, employees of the respondent will not be 
involved in any new major project work because it has 
adopted a Ministerial recommendation not to engage 
directly in such future work. Independent contractors will 
be engaged to undertake future project work. 

It is the further evidence of Mr Modra that the respondent 
has not been able to fully utilise all the ordinary hours that 
crane drivers attend for duty because demarcation practices 
have limited the range of work which these drivers perform. 
This he believes will alter in the future and may result in 
the need to reduce the number of permanent drivers as a 
consequence of the waterfront reforms currently being 
undertaken to achieve a more efficient use of labour 
generally in waterfront operations. This belief, the Union 
submits, is no more than conjecture by Mr Modra and it is 
unknown what might occur in relation to crane drivers. 

The capacity to perform the work it requires be done 
within the ordinary hours of duty, according to the 
respondent, exists within the available man-hours provided 
by the present number of permanent crane drivers. An 
indication that such is the case, the respondent says, is the 
fact that all necessary work has been performed notwith- 
standing the services of both Mr Clements and Mr Seaman 
were either not available, or were not required for lengthy 
periods. Mr Clements because of an incapacity which caused 
him to be absent from duty for a period of approximately 
three months immediately prior to his retirement. Mr 
Seaman for two reasons, his participation in various training 
sessions during his ordinary hours of duty and, his absence 
from duty for an aggregate of seven weeks because of an 
injury he sustained during the period he was classified as 
permanent. At the date of hearing this application, Mr 
Seaman had entered the fourth consecutive week of a current 
period of absence. 

Mr Modra concedes that the paid hours of overtime 
submitted on behalf of the applicant are probably indicative 
of what has occurred, but says that the actual overtime hours 
worked would not be substantially reduced by the employ- 
ment of an additional permanent driver. This view is said 

to be borne out by the respondent's analysis of 300 actual 
hours of overtime Vorked in a period of eight weeks ending 
28 September 1991. An analysis thereof was provided by Mr 
Modra in the following terms — 

"(W)hether that work could have been done by an 
additional employee, I would say no, because breaking 
that 300 hours down, there were 90 hours worked on 
major projects, 9 berth and 1 portainer crane, which 
usually involved either the whole crew working back 
of an evening or weekend, where the whole crew came 
in, so employing an additional crane driver on that job 
would not have reduced that overtime. Of that 300 
hours, 64 hours were paid as weekend standby— that 
is where a crane driver carries a pager on a weekend 
so that should there be a requirement for a crane driver 
to come into work at short notice, they respond to a call. 
70 hours' work was for external clients, largely related 
to shipping where at short notice, usually after normal 
working hours, there is a requirement for a crane driver 
to provide services to those external clients —again that 
would not be reduced by employment of additional 
crane drivers. 64 hours was involved with breakdowns 
of cranes and unloaders —again they are working a 
24-hour, 7-day a week operation and it would be 
impossible to predict when those breakdowns were 
likely to occur, so that it would not be feasible to 
employ a crane driver to perform that work, instead of 
doing it on overtime. There is a further 7 hours for 
delayed lunch where because of the nature of the work, 
crane drivers are requested and work through their 
lunch hour, or lunch half-hour to complete part of a 
job." 

(Transcript p. 36) 
It is the uncontroverted evidence of Mr Modra that the 

nature of overtime worked by crane drivers would not be 
offset by the appointment of an additional permanent driver. 
During his evidence, Mr Seaman conceded that generally the 
overtime work for which he had been paid was of the nature 
that the respondent could not roster it to be done by an 
additional crane driver during the ordinary working hours. 
I am therefore satisfied that the volume and nature of the 
overtime evidenced before the Commission does not reveal 
that the respondent has, on that ground, wrongly assessed 
its current need for permanent drivers. 

A conscious decision has been taken by the respondent 
to cease major project work. In the past that has been 
accommodated by using part of its permanent crane driver 
capacity and, in addition, temporary drivers when required. 
The cessation of that work therefore has the potential to 
influence the number of drivers the respondent needs in its 
nucleus of permanent drivers. The respondent has satisfacto- 
rily undertaken its required crane work when Messrs 
Clements and Seaman did not contribute thereto for 
substantial periods which suggests that the respondent may 
have a greater crane driver capacity than it requires. This fact 
supports the contention of Mr Modra that upon completion 
of the current project work the respondent is not likely to 
need more than the current number of permanent drivers. 

In the absence of any evidence to the contrary, the 
Commission therefore sees no reason to doubt the validity 
of the respondent's assessment of its needs. 

For completeness I have earlier summarised the various 
limbs of each party's argument however, for the reasons 
which follow, I consider only one further aspect thereof. 

The respondent requires that each of its permanent crane 
drivers be certificated to drive whichever cranes it uses in 
its operations. That certification was an essential criteria in 
its selection process which Mr Seaman did not satisfy in 
early 1990. Both the applicant Union and Mr Seaman 
apparently accepted the criteria as appropriate at the time. 
Since then Mr Seaman has unquestioningly, and with the 
involvement of his fellow permanent crane drivers, sought 
to achieve that specified level of certification. That he has 
almost achieved. 

The employer however maintains that it has a continuing 
requirement and operational need for its permanent crane 
drivers to have the capacity to drive all cranes it uses and 
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that requires possession of the stipulated level of certifica- 
tion. A level which has been historically accepted as 
appropriate by the applicant Union and the selection criteria 
satisfied by the respondent's currently employed permanent 
drivers. Nothing was put to the Commission that challenged 
either the level of certification required by the respondent 
or to establish that a departure therefrom would not be 
detrimental to the respondent and therefore could be 
reasonably accommodated by it. 

I am satisfied firstly, that the current and projected 
operations of the respondent do not need the appointment 
of an additional permanent crane driver. Secondly had that 
need existed or alternatively the Commission have deter- 
mined it appropriate to create a position for the other 
claimed reasons, Mr Seaman does not possess the level of 
certification required by the respondent. Finally the Com- 
mission is not convinced that the level of certification 
required by the respondent is unwarranted and should be 
reduced. For all of the foregoing reasons the applicant has 
failed to establish its claim and therefore this application 
will be dismissed. 

Appearances: Mr R.A. Keegan appeared on behalf of the 
applicant. 

Mr R.J. Leggerini appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Fremantle Port Authority. 
No. 1354 of 1991. 

COMMISSIONER C.B. PARKS. 
13 December 1991. 

Order. 
HAVING heard Mr R.A. Keegan on behalf of the Applicant 
and Mr R.J. Leggerini on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Charles Carlson 

and 
Joseph Charles Learmonth Duffy Limited. 

No. 1631 of 1991. 
COMMISSIONER R.N. GEORGE. 

19 December 1991. 
Reasons for Decision. 

THE COMMISSIONER: This application is before the 
Commission pursuant to Section 29(b)(ii) of the Industrial 
Relations Act 1979. By it Mr D. Carlson (the Applicant) 
claims that he has not been allowed a benefit, not being a 
benefit under an award or order of the Commission, to which 

he is entitled under his contract of service with his employer 
Joseph Charles Learmonth Duffy Limited (the Respondent). 

The claim as described by Mr Trainer appearing for the 
Applicant and as listed in the Particulars of Claim filed in 
the Commission on 18 October 1991 is for unpaid salary as 
follows: 

February 1991 — $2,500.00 
March 1991 - $2,500.00 
April 1991 - $2,500.00 
1 to 7 May 1991 - $ 564.32 

Total $8,064.32 
There was no appearance in proceedings on behalf of the 

Respondent and the claim is therefore to be determined on 
the uncontested evidence of the Applicant. For this reason 
it is necessary to set out in some detail the sequence of 
events which preceded the hearing. 

This matter was previously before the Commission as 
presently constituted by way of a separate application filed 
on 24 April 1991. That application did not proceed beyond 
the conference stage, however, because of questions raised 
in relation to the then named Respondent. As a consequence 
the matter became the subject of a further application filed 
on 18 October 1991 which is now the subject of these 
proceedings. 

The application filed on 18 October 1991 was served on 
the Respondent on 21 October 1991. On 12 November 1991 
the Commission received a written request from the 
Applicant that the matter be called on for hearing and 
determination. No Answering Statement to the claim was 
filed by the Respondent. 

On 18 November 1991 a Notice of Hearing was issued 
to the Applicant, the Directors of the Respondent and Mr G. 
Smith, Senior Associate Director of the Respondent. 

On Monday, 9 December 1991 my Associate phoned Mr 
Smith to discuss the time set down for the hearing of the 
application. A note on the Commission's file indicates that 
Mr Smith advised that he was not properly instructed to 
discuss the matter and that contact should be made with a 
Mr Roger Brinklow, Director, Joseph Charles Learmonth 
Duffy Limited, who could be contacted at the offices of 
Tower Corporation. An attempt by my Associate to speak 
with Mr Brinklow that same day was met with a response 
that he was not available and as a result a message was left 
asking that he contact the Commission. The message 
indicated the purpose of the call and provided the direct 
phone number of my Associate. There being no response, 
a second attempt to contact Mr Brinklow was made on 10 
December 1991 with the same result. As there was still no 
response by 4.00 p.m. on 11 December 1991 a facsimile 
advice was forwarded to Mr Brinklow at Tower Corporation 
on facsimile number (09) 242 3608. This facsimile was by 
way of a courtesy notice reminding that the matter about 
which contact had sought to be made would be proceeding 
as advised in the Notice of Hearing of 18 November 1991. 
A copy of the Notice of Hearing was attached with the 
facsimile. There was no appearance on behalf of the 
Respondent at the appointed time and place of hearing and 
no response to a call within the precincts of the court prior 
to its commencement. 

Given what had transpired the Commission was satisfied 
that every attempt had been made to ensure that the 
Respondent was represented before the Commission and 
that no purpose would be served by adjourning the matter. 
There was nothing to suggest that an adjournment would 
assist in the resolution of the matter by way of conciliation 
or that it would result in any different response to a further 
Notice of Hearing. In the circumstances it was decided to 
proceed to hear and determine the matter in the absence of 
the Respondent pursuant to the powers available under 
Section 27(l)(d) of the Industrial Relations Act 1979. 

The facts as they are revealed from the evidence of the 
Applicant, who presented as an honest and sincere person, 
are that by a letter dated 4 November 1988 the Applicant 
was offered a position as Investment Manager with the 
Respondent in its investment management division (Exhibit 
1). The terms of the offer were expressed to reflect previous 
discussions held with the Applicant and the "usual terms of 
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employment" (Exhibit 1) applied to employees of the 
Respondent. The major points referred to in the offer were — 

1. A commencing base salary of $30,000.00 p.a., to 
be reviewed in line with performance. 

2. A quarterly production bonus based on a rate of 
45% of gross fees earned after allowing for base 
salary. 

3. Participation in the Capital Hall Group staff share 
scheme. 

4. Salary benefits available through group associa- 
tions including the group housing scheme from 
Statewide Building Society. 

5. Superannuation available out of your total remu- 
neration package. 

The offer was accepted by the Applicant in writing in a 
letter dated 28 November 1991 (Exhibit 2). The acceptance 
was conditional on assumptions made by the Applicant in 
respect of salary reviews, travel, seminar and other costs and 
discretion in relation to time management. These assump- 
tions were accepted verbally by the Respondent in discus- 
sions held with the Applicant. 

The Applicant commenced his employment with the 
Respondent on 9 January 1989. The status of his employ- 
ment is such as to bring him within the definition of an 
employee for the purposes of the Industrial Relations Act 
1979. 

The base salary referred to in the Applicant's offer of 
employment was payable on the 15th day of each month two 
weeks (or effectively half a month) in arrears and the same 
in advance. Pay slips for the months of October, November 
and December 1990 and January 1991 (Exhibit 3) confirmed 
that payment was made at the rate of $2,500.00 per month 
and in each case was for the period ending on the 30th day 
of the month in which payment was made. Taxation was 
deducted at the rate of $600.15 per month until January 1991 
when the amount was adjusted to $551.20. A regular 
deduction of varying amounts was also made under the 
heading of "parking". 

In February 1991 the monthly payment was not received 
on the due date of the 15th. This did not create immediate 
concern because the payment for the previous month had not 
been made until around 20 January 1991. On 20 February 
1991 the Applicant was called to the office of Mr B. 
Hamilton, Managing Director, Joseph Charles Learmonth 
Duffy Limited, who informed him that base salary payments 
were to cease and that future payments would be on a 
commission only basis. The $2,500.00 payment due on 15 
February 1991 was not received by the Applicant. 

On 22 February 1991, having reflected on what had been 
said by Mr Hamilton, the Applicant put in writing his 
rejection of the proposed variation to his contract and his 
requirement that the base salary due for the month of 
February be paid to him (Exhibit 4). This letter was hand 
delivered to Mr Hamilton in the offices of Capital Hall Ltd, 
15 William Street, Perth. As a result of further discussions 
with his Divisional Manager, Mr G. Smith, the Applicant 
wrote a second letter to Mr Hamilton dated 5 March 1991 
which, formal parts omitted, was in the following terms: 

" re: TERMS OF EMPLOYMENT 
Your offer to change my terms of employment was 

reported to me by Graham Smith. 
I have given it due consideration. 
It seeks to make a significant change in my terms of 

employment without giving proper notice. 
I therefore advise that I can not accept the offer as 

it was put to me. I am happy to discuss an alternative. " 
(Exhibit 5) 

On 8 March 1991 the Applicant received a detailed 
response from Mr Hamilton to his letter dated 22 February 
1991. This response expressed the belief that the monthly 
payment to the Applicant was not a salary but an advance 
against commissions with any deficits accumulated on a 
quarterly basis being refunded or, at management's discre- 
tion, carried forward to the following quarter. In recognition, 

however, of the Applicant's view about his contract, Mr 
Hamilton proposed that the Applicant be paid an amount of 
$1,785.71 being a pro-rata payment of the monthly base 
salary of $2,500.00 for the period 1 February 1991 to 20 
February 1991, from which time new conditions of 
employment were offered. The new terms and conditions of 
employment offered with effect from 21 February 1991 were 
expressed in the following terms: 

" • There will be no base salary or retainer. 
• An advance against commissions earned of 

$1,500.00 per month will be paid on the 15th of 
each month. This advance will be offset against 
commissions earned during the quarters ended 
March, June, September and December each year. 
Any excess will be paid to you at the end of the 
month following the end of each calendar quarter. 
Any deficiency between the monthly advances 
and the quarterly commission will be for your 
account and are to be refunded to the Company at 
the end of the month following the end of the 
previous calendar quarter. Where management has 
good reason to believe that this deficit will be 
recovered by commissions earned in the following 
quarter, this deficit may be carried forward to the 
following quarter. The carrying forward of such 
a deficit is at the sole discretion of the manage- 
ment of the Company. 

• Any deficits existing at 20 February 1991 are to 
be refunded to the Company by deduction of 50% 
of any surplus' on future quarters. 

• Advances against commissions will be reviewed 
by management at the end of each quarter 
depending on the volume of business written 
during the preceding quarter and the expectation 
of business to be written during the following 
quarter. This advance may be adjusted both 
upwards and downwards. 

• No expenditure is to be incurred by you on behalf 
of the Company without the prior approval in 
writing by management. Any such costs incurred 
by you in earning fees without such consent is not 
for the account of the Company. In addition, the 
Company will not fund any expenditure of a 
personal nature. 

• You will be entitled to 45% of gross commissions 
earned by you other than Profit Watch clients 
where the rate will be 40%. 

• Termination of your employment will be based on 
a one months period of notice by the terminating 
party. Any net commissions due to you at the end 
of the termination period will be paid to you at that 
date. Any net deficit due by you to the Company 
will be refunded by you to the Company at that 
date. " 

(Exhibit 6) 
The Applicant was requested to sign an attached copy of 

the letter indicating his consent if he agreed with the new 
terms and conditions of employment. 

Although received on 8 March 1991, the letter which 
contained the proposed new terms and conditions of 
employment was dated 28 February 1991. 

On 14 March 1991 the Applicant held further discussions 
with Mr Hamilton in relation to the new offer which he 
continued to reject. Mr Hamilton put it to the Applicant that 
in the circumstances he should either resign or face 
dismissal. That same day or the following day the Applicant 
raised the matter again with his Divisional Manger, Mr G. 
Smith who advised him to continue as normal while matters 
were sorted out. Other meetings occurred involving Mr 
Hamilton and Mr Smith, Mr Glenn Wheeler of Capital Hall 
Ltd and Mr John Warren of Tower Corporation Pty Ltd. The 
meetings with Messrs Wheeler and Warren were said to 
have involved negotiations about an amount which would 
be paid in settlement of the Applicant's claim. These 
negotiations failed, however, to resolve the matter. 
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The Applicant continued to perform his normal duties 
without any action being taken to terminate his employment. 
At no stage did he accept any variation to his contract of 
service. A summary of activities between 20 February 1991 
and 30 April 1991 was submitted to confirm that the 
Applicant had continued with his normal work during that 
period (Exhibit 7). 

Nothing further of any moment occurred in respect to the 
Applicant's employment until 3 May 1991 when Mr 
Hamilton had words with him about the fact that he had 
initiated action before the Western Australian Industrial 
Relations Commission in respect of his contract of service. 
This ended with Mr Hamilton ordering the Applicant to 
vacate his office and that if he was not out by the following 
Monday, 6 May 1991, he would be removed by the police. 
The Applicant did not report to his office on Monday, 6 May 
1991 or Tuesday, 7 May 1991, but continued with a planned 
visit to Geraldton from 8 May 1991 to 10 May 1991 where 
he carried out his normal work. The Applicant's evidence 
was that he had not cleared out his office but had taken what 
he needed for his Geraldton trip and worked on that from 
home. 

The Applicant returned to work at his office on Monday, 
13 May 1991 following his visit to Geraldton. On his return 
to work he received a pay advice for an amount of $1,935.36 
less $485.00 taxation covering the period from 8 May 1991 
to 31 May 1991 (Exhibit 8). There was no formal advice 
given to the Applicant as to the status of his contract of 
service but he had been told on his return from Geraldton 
that "everything had been resolved and Tower were in 
charge and I no longer had to worry about Brian Hamilton 
and his actions" (transcript page 29). The Applicant 
continued to carry out his normal work and on 15 June 1991 
received a further advice slip for an amount of $2,500.00 less 
$548.00 taxation and $120.00 parking. It had been normal 
throughout his employment for an amount relating to 
parking costs to be deducted from his monthly payment. 

It is understood by the Applicant that some time during 
the period 3 May 1991 and 7 May 1991 the ownership of 
Joseph Charles Learmonth Duffy Limited changed from 
Capital Hall Ltd to Tower Corporation Pty Ltd. Joseph 
Charles Learmonth Duffy Limited continued, however, to 
operate as a separate entity and as the employer of the 
Applicant. 

On the evidence before the Commission I find that the 
Applicant had been offered and accepted a contract which 
provided, inter-alia, a "commencing base salary of 
$30,000.00 p.a. to be reviewed in line with performance" 
(Exhibit 1). This was paid on or around the middle of each 
month, half a month in arrears and half a month in advance 
less deductions for taxation and parking costs. Nothing in 
the contract or the conduct of the parties indicates that the 
base salary was regarded as an advance against commission 
with any deficits to be adjusted quarterly or carried forward. 
While the Respondent sought from around the middle of 
February 1991 to vary the terms of the contract this was 
consistently rejected by the Applicant whose position in this 
regard was confirmed verbally with the Respondent on a 
number of occasions and in writing on two occasions. At no 
point in time did the Respondent exercise its right to 
formally terminate the Applicant's contract by the giving of 
reasonable notice and offer a new contract in its place. With 
the exception of the offer contained in the letter from Mr 
Hamilton dated 28 February 1991 which was rejected by the 
Applicant, the Respondent simply persisted with an ap- 
proach which amounted to attempts to unilaterally vary what 
was already in place, an approach which at no time was 
accepted by the Applicant. 

I also find that the actions of the Respondent on 3 May 
1991 amounted to a summary dismissal of the Applicant. 
This occurred in circumstances which Mr Trainer for the 
Applicant submitted was an unfair and unjust exercise of the 
Respondent's legal rights. This, however, is not a question 
which, on the application, is before the Commission for 
determination. Suffice it to say that on the Applicant's 
evidence he was summarily dismissed by Mr Hamilton on 
Friday, 3 May 1991 and did not report for work on the 
following Monday, 6 May 1991 or Tuesday, 7 May 1991. 

It would appear from the events that followed that he was 
reinstated in his employment with effect from 8 May 1991 
on a salary equivalent to that which he was in receipt of 
under his previous contract. Just what the terms of the 
reinstatement from 8 May 1991 were is not clear on the 
evidence but again this is not a matter for these proceedings. 
The claim before the Commission only relates to contractual 
entitlements said to be due to the Applicant and to have been 
denied for the period from 1 February 1991 to 7 May 1991 
inclusive. 

In all of the circumstances it is the finding of this 
Commission that the contract under which the Applicant 
was employed (Exhibit 1) continued and remained in force 
up to the date of his summary dismissal on 3 May 1991. He 
is therefore entitled under that contract to remuneration 
which includes a base salary of $30,000.00 p.a. up to and 
including that date. The question of other entitlements which 
may or may not arise out of the Applicant's termination were 
not raised in the proceedings and are not addressed in these 
Reasons for Decision. This may be a matter to be followed 
up by the Applicant with the Respondent in confirming the 
status of his contract from 8 May 1991 and any recognition 
of continuity of service or other entitlements in relation to 
the period from 3 May 1991 to 7 May 1991. 

The claim as made is for an amount of $8,064.32. This 
figure is said to represent base salary owing for the period 
1 February 1991 to 7 May 1991 inclusive. The amount needs 
to be re-calculated to accommodate the finding that the 
contract under which the payments were made was 
terminated on 3 May 1991. The claim also makes no 
allowance for taxation or for deduction of parking expenses 
which, on the evidence, was clearly a part of the 
arrangement between the parties. The arrangement concern- 
ing the deduction of parking costs from base salary 
payments is evidenced in the copies of salary advice notices 
submitted by the Applicant as Exhibit 3. 

For all of the reasons set out above I determine that the 
Applicant has been denied a benefit under his contract of 
employment in the form of base salary entitlements at the 
rate of $30,000.00 p.a. for the period 1 February 1991 to 3 
May 1991 less deductions for normal P.A.Y.E. taxation 
obligations and for parking costs in accordance with the 
practice normally followed by the parties. The benefit 
denied, before deductions, is calculated to be $7,746.52. 
This figure is made up of three monthly payments of 
$2,500.00 plus three days at a daily rate determined by 
dividing the annual base salary of $30,000.00 by 365. The 
precise amount after deductions is a matter to be confirmed 
at a Speaking to the Minutes. The amount so determined is 
to be paid to the Applicant within 7 days from the date of 
the Commission's Order. 

Appearances: Mr K. Trainer appeared on behalf of the 
Applicant. 

There was no appearance on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Charles Carlson 

and 
Joseph Charles Learmonth Duffy Limited. 

No. 1631 of 1991. 
COMMISSIONER R.N. GEORGE. 

23 December 1991. 
Order. 

WHEREAS on 19 December 1991 Minutes of Proposed 
Order issued in relation to the above matter; and 

Whereas on 23 December 1991 a Speaking to the Minutes 
of the Proposed Order took place; and 

Whereas there was again no appearance on behalf of the 
Respondent; and 
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Whereas the Commission was informed by Mr K. Trainer 
on behalf of the Applicant that — 

1. the Applicant was unable to assist with the 
question of P.A.Y.E. taxation deductions; and 

2. parking costs calculated for the period 1 February 
1991 to 3 May 1991 amount to $378.00 (ie. three 
months at $120.00 per month plus three days at 
$6.00 per day); 

Now therefore the Commission, having heard Mr K. 
Trainer on behalf of the Applicant and there being no 
appearance on behalf of the Respondent and pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby Orders — 

That the Respondent Joseph Charles Learmonth 
Duffy Limited pay to the Applicant Mr David Charles 
Carlson, the sum of $7,368.52 (being unpaid salary of 
$7,746.52 less $378.00 parking costs) within 7 days of 
the date hereof. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Teresa Noreen Malone 

and 
Polygon Holdings Pty Ltd 

t/a The Boulevard Alehouse. 
No. 690 of 1991. 

COMMISSIONER J.A. NEGUS. 
22 November 1991. 

Preliminary Reasons for Decision. 
THE COMMISSIONER: This application has a protracted 
and somewhat unusual history. The dispute came first to the 
Commission by way of an application pursuant to S.44 of 
the Industrial Relations Act 1979 lodged by the Federated 
Liquor & Allied Industries Employees Union. At that time, 
some objection was raised by the respondent to the 
representation of the applicant by Mr Kirkpatrick, an officer 
of the Federated Miscellaneous Workers' Union. 

The instant application lodged pursuant to S.29(b)(i) and 
(ii) of the Act was initiated on 15 May 1991 with Mr 
Kirkpatrick duly warranted to appear as agent for the 
applicant. 

The file was allocated to the Commission as presently 
constituted on 5 June 1991 and listed for a conference 
pursuant to S.32 of the Act followed by a hearing if needed 
on 5 July 1991. On 25 June 1991, the applicant withdrew 
the warrant of Mr Kirkpatrick then on 3 July she authorised 
Mr W. Baxter to appear as her agent. 

At the conference on 5 July all present were placed under 
the pressure of some time constraints. The Commission's 
time on that day was limited by the necessity to attend a 
family funeral and the two major witnesses for the 
respondent employer were due to proceed shortly on an 
overseas trip. It was agreed that in the event of a resolution 
not being negotiated the hearing would commence with the 
evidence of those two witnesses and then be adjourned to 
a later date. 

During the conference the conciliation process was 
partially fruitful as evidenced by a contemporaneous file 
note drafted by my Associate, Ms Renter and made available 
to the parties during the eventual hearing of the matter. The 
note is reproduced in part as follows: 

"The parties have agreed to the following in an 
attempt to resolve the dispute. 

— Ms Malone will be reinstated to the position of 
Bistro Attendant at 15 hours per week. 

— Ms Malone will be paid the sum of $276.00. This 
amount will be a tax free ex-gratia payment. 

— Ms Malone will be counselled and will be 
monitored in relation to her performance and the 
job requirements. She will be given an agreed 
"lead — in" time to settle in to the job. 

— The offer is made subject to Ms Malone 
withdrawing her application, and is made on a 
"without prejudice" basis. 

The Applicant asked that the file be held open sine 
die to allow the settlement to be finalised. If all goes 
well Ms Malone will withdraw the application, 
however if negotiations break down the Commission 
will be asked to reconvene another conference." 

[Exhibit 2] 
By letter on 8 July 1991, the applicant advised my 

Associate that she did not propose to accept the offer made 
on 5 July and requested that the file remain open. By further 
letter of 10 July, the applicant filed a warrant appointing Mr 
K. Trainer as her agent and requesting that the matter be 
relisted for hearing and determination. 

An early hearing was not possible due to the absence 
overseas of key witnesses so a further conference was 
convened on 25 July. On that occasion the applicant 
indicated that the first offer had not been as outlined verbally 
and Mr Martin, who represented the respondent employer 
conceded that a few of the proposals had been slightly 
different and perhaps inappropriate. The applicant seemed 
to be desirous of prosecuting her claim to the fullest extent, 
seeking full reinstatement to a 30 hours per week position 
and full compensation for the period of unemployment 
rather than the ex gratia payment offered. The Commission 
advised Mr Trainer that in these circumstances, with a 
hearing being unavoidably delayed, it would be unreasona- 
ble to argue for compensation for loss of income beyond 5 
July. It was also suggested that Ms Malone should advise 
Mr Martin, through Mr Trainer, precisely what she was 
prepared to accept in settlement of the dispute so that in the 
event of her claims being acceded to she could commence 
work without undue delay. 

The matter was not listed for hearing in the hope that the 
applicant's formal demands might be acceptable to the 
respondent and in that event an employment relationship 
could be recommenced by mutual agreement. On 7 October 
1991, Mr Trainer advised the Commission of the specific 
relief sought in terms as follows: — 

"Miss Malone seeks reinstatement to her former 
position on terms no less favourable than those 
applying to that position at the time her services were 
terminated. 

AND 
The payment of all benefits and entitlements from 

the date of her termination until the 5th July 1991. 
AND 
A declaration, that the period from the 6th July 1991 

until the date of recommencement of duty following an 
Order of the Commission for reinstatement, be treated 
as though it were leave without pay during which the 
contract of service was not severed but no benefits 
accrued to the Applicant." 

The final claim was conveyed to the respondent employer 
who chose to proceed to hearing so the matter was at length 
listed for 8 November 1991. 

By letter of 5 November, Mr Joyce, who appeared for the 
employer, gave notice of his intention to argue as a 
preliminary point that the application should be dismissed 
pursuant to S.27(l)(a) of the Industrial Relations Act 
because the dispute had been resolved at conference on 5 
July on terms acceptable to both parties. 

The first part of the hearing was concentrated upon 
submissions and evidence in relation to that application. 

Mr Chambers, the managing director of the respondent 
company, gave evidence of the events on and subsequent to 
5 July and I have some sympathy for the anger and 
frustration which he expressed. He said that in his view a 
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firm agreement had been reached at conference and he 
surmised that the Applicant had consulted Mr Trainer, her 
third successive agent, and been advised that she could 
achieve a better result than that agreed upon earlier. 

The timing of events gives some support to Mr Chambers' 
theory. Although Ms Malone later complained that the 
conditions laid down by the employer on Wednesday, 10 
July were different, it is a matter of record that she notified 
the Commission on Monday, 8 July that she did not accept 
the offer made. 

I cannot accede to Mr Joyce's request that I dismiss the 
application because the file note [Transcript—Exhibit 2] 
confirms that the conference discussions were 'Without 
Prejudice' and the Applicant reserved her right to have the 
initial claim heard and determined. It is quite clear from that 
note that the applicant retained the choice of seeking a 
hearing date if the negotiated settlement did not turn out 
acceptably. 

I turn now to the question of the termination of the 
contract and whether the applicant has been able to 
discharge the onus of convincing the Commission that the 
employer has exercised his legitimate power to hire and fire 
in such a way as to be harsh and unconscionable. Only if 
it can be shown that there has not been a 'fair go all round' 
will the Commission be persuaded to interfere in the 
employer's legal rights. The general principles have been 
stated in Undercliffe Nursing Home v. F.M.W.U. (65 WAIG 
385). 

From the evidence in this matter it is clear that the 
respondent purported to dismiss Ms Malone on the basis of 
incompetence or unsatisfactory performance. It has become 
well established in this jurisdiction in recent years that in 
such a circumstance there is an expectation that an employee 
whose performance is in question will be accorded certain 
courtesies or rights. The fair minded employer will be 
required to warn and counsel the employee so that the 
perceived shortcomings are listed and there is an under- 
standing of just what actions and behaviours are demanded. 
A decent interval will be allowed for the employee to 
improve performance as required and it is axiomatic that 
there should be no doubt in the employee's mind that failure 
to improve will result in termination of the contract in 
accordance with its terms. A dismissal for incompetence or 
inefficiency should come as no surprise to an employee. 
Authority for the foregoing can be found in Margio v. 
Fremantle Arts Centre Press (70 WAIG 255) and S.D.A. v. 
Katies Fashions (69 WAIG 118). 

The evidence adduced by Mr Trainer, who appeared for 
the Applicant, went to her generally satisfactory perform- 
ance in the hospitality industry and in particular at the 
Boulevard Alehouse. The applicant accepted that she had 
been given a chance to prove herself by Mr Chambers after 
completing an industry training course. She had no prior 
experience but she was adamant that she followed instruc- 
tions and carried out adequately the duties required of her. 
She produced evidence of other employers' satisfaction with 
her efforts since her dismissal. Corroborative evidence was 
led from Mr Skipworth and Mr Peckham, who had 
supervised her work and from Mr Bridges who had been a 
fellow employee. There was evidence of bad blood between 
Ms Malone and one Lindsay Brown. Mr Peckham's 
evidence was that the situation was one of personal 
animosity and did not relate to deficiencies in Ms Malone's 
work performance. 

Ms Malone did not waver in her story that she had no 
reason to believe her work was other than satisfactory. She 
discovered, to her surprise, that she was to be dismissed 
when she came across an advertisement in the Situations 
Vacant notices clearly referring to her post. When she drew 
that to the attention of the Head Chef she was then given 
formal notice of termination and was eventually paid out 
rather more money in lieu of notice than was her award 
entitlement. 

The respondent employer lodged a statement in answer 
to Ms Malone's claims on 28 May 1991 and that document 
included, inter alia, the following reasons for dismissal: — 

"4. The respondent objects to claim (sic) made by the 
applicant on the following grounds: 

(i) On appointment, Ms Malone was given the 
opportunity by management to prove herself 
in the industry even though she lacked 
previous experience. 

(ii) She was given ample assistance and time to 
prove herself. However she failed to respond 
to the challenge over an extended period of 
time (11 months). 

(iii) Although she was given every encourage- 
ment by management, her attitude and 
performance left a lot to be desired. She was 
not a keen or enthusiastic employee and had 
to be continually prompted by supervisory 
staff to do her job. She did not enjoy her work 
or dealing with people. She did not perform 
her duties well nor did she get on well with 
the public in general, other staff or manage- 
ment. 

(iv) Ms Malone was formally counselled about 
her performance by the previous Chef (in 
October last year) and chastised by others 
since that time. She was well aware that 
management was dissatisfied with her atti- 
tude and performance. 

(v) Her employment was reduced from full-time 
to part-time on 26 February 1991 because of 
a downturn in business and her lack of utility 
to her employer. 

(vi) In spite of these warnings she made no 
attempt to improve her attitude or work 
performance. 

(vii) Ms Malone anticipated her termination. She 
admitted that she had expected it and that she 
had been unhappy in the job of late. 

(viii) It is clear that Ms Malone does not have the 
motivation or personality to perform well in 
the position. As the position involves con- 
stant contact with other staff and customers 
the employer is strongly opposed to her 
reinstatement. 

(ix) We would also point out that Ms Malone's 
position no longer exists. Management are 
currently utilising casual and part-time staff 
on a reduced basis to meet the needs of the 
Bistro. 

(x) There are no other positions available at The 
Boulevard Alehouse for which she would be 
suitable or is qualified to perform." 

Mr Joyce led evidence from Mr Chambers. He it was who 
had engaged Ms Malone at first instance. He was righteously 
indignant that the matter had not been resolved as he thought 
at the conference of 5 July and he made no attempt to 
conceal his irritation at the necessity of being involved in 
the hearing. 

Statements from Mr Lindsay Brown, Ms Christine Plush 
and Mr Dominic Trombetta were submitted [Transcript 
Exhibits B, C and D], Mr Trainer objected to the documents 
on the grounds that the alleged authors could not be 
cross-examined. No attempt was made to improve the status 
of the statements which were neither Statutory Declarations 
nor were they witnessed or attested to in any way. Exhibit 
C which carried the name of Christine Plush and referred to 
matters in 'T. Malone's schedule' was dated 27th March 
1991, several days prior to the dismissal. In the face of 
conflicting oral testimony from the applicant and three other 
witnesses, the documents have little or no probative value. 

Mr Chambers' direct testimony is in a different category 
and it is clear that he was very disappointed that Ms 
Malone's performance in no way matched that of a previous 
Bistro Attendant, Ms Gail Mills. One notes in passing that 
Mr Chambers' expectations of a Bistro Attendant working 
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for about $8.50 an hour may be somewhat unrealistic even 
in times of massive unemployment. The paragon of 
personality and enthusiasm he is seeking will more likely 
be found in a high profile public relations position or 
running her own business than serving bistro meals in a 
suburban tavern. I hasten to add that it is not the 
Commission's role to set the standards required by the 
employer. It is the employer's prerogative to state the 
performance and behaviours required but it is his responsi- 
bility to ensure that those standards are clearly understood, 
that a reasonable period is allowed for performance to be 
improved and that a clear warning is given regarding an 
impending dismissal. 

In assessing the evidentiary balance there is direct 
testimony from four witnesses on the one hand and from Mr 
Chambers on the other. On several matters in the Statement 
of Answers Mr Chambers was unable to give direct evidence 
and in general his testimony was in direct conflict with that 
of the other witnesses. The applicant directly challenged or 
placed in a different perspective, paras (iii), (iv), (vi), (vii) 
and (viii) of the Statement (supra). 

From the evidence properly presented before me I find on 
balance that Ms Malone was not counselled appropriately, 
nor was she warned that her continuing employment was in 
jeopardy. The direct evidence on those matters is not 
contradictory. It is clear that she was unfairly dismissed and 
I so declare. 

The question of reinstatement requires further considera- 
tion. The applicant was open and forthright in her evidence 
wherein she made it clear that her prime purpose was to seek 
reinstatement to her position and to demonstrate to Mr 
Chambers that he was employing people who had feelings 
and should be dealt with sensitively. The respondent 
strongly questioned her bona fides and there is no doubt that 
her rejection of the offer of 5 July calls into question her 
genuine desire to work at the Boulevard again. That must 
be weighed against the fact that the offer included only 
partial compensation for lost income and the reinstatement 
offered was to a fifteen-hour per week position when the 
dismissal was from a thirty-hour post. I have no concerns 
regarding a breakdown of trust or faith between Ms Malone 
and Mr Chambers. Re-establishment of a cordial relation- 
ship was mutually agreed on 5 July and the applicant has 
done no more since that time than exercise her statutory 
rights pursuant to the Industrial Relations Act. The 
annoyance displayed by Mr Chambers is not of Ms Malone's 
making; it is evidence of his lack of acceptance of the 
provisions of the Act. 

Reinstatement is the primary remedy available in a case 
of unfair dismissal and in this case it will be ordered to a 
position no less favourable than the post formerly occupied. 
In calculating an appropriate amount of compensation for 
wages forgone I will take into account the fact that some of 
the delay between the dismissal and 5 July was occasioned 
by Ms Malone's several changes of agent; a matter quite 
outside the employer's control. I propose to put the 
applicant's bona fides to a further test and to ensure as far 
as I am able that she is not merely seeking to circumvent 
the spirit of the Pepler decision. 

An Order will issue requiring the employer to offer the 
applicant a thirty hour per week position if she presents 
herself by an appropriate date. If she remains in employment 
for two weeks she will qualify for compensation amounting 
to $276 as agreed on 5 July. If she is still employed eleven 
weeks after that time she is to be paid the remaining sum 
which I will calculate to be a fair compensation for the 
period of enforced unemployment between 13 April and 5 
July. The period from 5 July to the date of re-employment 
will be deemed to be a period of leave without pay for the 
purpose of ongoing award entitlements such as sick leave 
and long service leave. 

The question of an appropriate date for recommencement 
and the final calculation of fair compensation will be subject 
to further submissions at a resumed hearing and speaking to 
the minutes to be arranged by my Associate, Ms Nielsen. 

Appearances: Mr K. Trainer appeared on behalf of the 
Applicant. 

Mr L. Joyce appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Teresa Noreen Malone 

and 
Polygon Holdings Pty Ltd 

t/a The Boulevard Alehouse. 
No. 690 of 1991. 

COMMISSIONER J.A. NEGUS. 
12 December 1991. 

Supplementary Reasons for Decision. 
THE COMMISSIONER: At a speaking to the minutes on 
12 December, Mr Chambers, who then appeared for the 
respondent employer, raised a series of questions which 
went to seeking a reduction in the amounts calculated for 
payments to compensate the applicant for loss of earnings 
brought about by the unfair dismissal. 

There was a suggestion that the multiple used for weekly 
earnings should be based on thirty hours pay at $8.96 per 
hour, rather than the amount of $300.72 per 30 hours, which 
had been revealed in the pay-sheets. The submission was that 
penalty payments for split shifts and weekend work should 
not be included in a compensatory payment. The submission 
was rejected on the grounds that the purpose of ordering a 
payment is to make some attempt to recreate the situation 
which would have pertained had the unfair dismissal not 
occurred. There was no suggestion that the amount of 
$300.72 was not indeed the usual regular weekly earnings 
of the applicant in her former position. 

The other matters raised were of little substance and were 
dealt with in running. The final order as amended following 
submissions, now issues. 

Appearances: Mr K. Trainer appeared on behalf of the 
Applicant. 

Mr Chambers appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Teresa Noreen Malone 

and 
Polygon Holdings Pty Ltd 

t/a The Boulevard Alehouse. 
No. 690 of 1991. 

COMMISSIONER J.A. NEGUS. 
12 December 1991. 

Order. 
HAVING heard Mr K. Trainer on behalf of the Applicant 
and Mr L.H. Joyce on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby orders: — 

1. That Ms T.N. Malone was unfairly dismissed 
from her employment on 13 April 1991. 

2. That Ms Malone is to be offered further employ- 
ment of at least 30 hours per week at her previous 
classification provided that she presents herself 
for duty on 16 December 1991, at 11.30am. 

3. For the purposes of leave entitlements Ms Malone 
is to be treated as if the period from 13 April 1991 
until 16 December 1991 was a period of Leave 
Without Pay. 
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4. Two weeks after resuming duties provided that 
she remains in employment Ms Malone is to be 
paid by the respondent employer an amount of 
$276 as partial compensation for loss of earnings 
occasioned by her unfair dismissal. 

5. Thirteen weeks after resuming duties provided 
that she remains in employment Ms Malone is to 
be paid by the respondent employer a further sum 
of $2,372.64 in final compensation for the 
aforesaid loss of earnings. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Christopher Oughton 

and 
Environmental Industries. 

No. 918 of 1991. 
COMMISSIONER O.K. SALMON. 

4 November 1991. 
Reasons for Decision. 

THE COMMISSIONER: This is a claim for contractual 
benefits pursuant to s.29(b)(ii) of the Industrial Relations 
Act 1979. The claim is made by Christopher Oughton 
(Applicant) against Environmental Industries (Respondent). 

The Applicant commenced employment with the Respon- 
dent as General Manager, Maintenance Division on 18 
February 1991. He tendered his resignation by letter dated 
4 June 1991, resignation effective 15 June 1991, but his 
employment was terminated by the Respondent on 9 June. 
He was not allowed certain contractual benefits then due to 
him and he made claims accordingly through this Commis- 
sion. However, there is no longer any dispute concerning 
some of those benefits and it is conceded by the Respondent 
that, subject to qualifications that I will soon explain, the 
Applicant is owed annual leave entitlements of $769.06 plus 
salary entitlements of $1,057.60. 

In my opinion the most likely account of the facts 
surrounding the Applicant taking up employment with the 
Respondent are these: Early in December 1990 the 
Applicant travelled from his home in New Zealand to Perth 
where he stayed for a period of one week. He wished to 
make up his mind about settling in Perth and to obtain 
permanent employment. He saw a newspaper advertisement 
which mentioned a salary of $50,000 per annum plus or 
including car supplied for a position offered by the 
Respondent that he thought he could fill. That information 
encouraged him to seek employment with the Respondent 
and during that week in December discussions between 
himself and the Respondent were held twice. He returned 
home confident of employment and at unspecified times he 
had telephone conversations with Mr Winterbourne the 
Respondent's Managing Director. His confidence was 
rewarded during these conversations and he asked for a letter 
formalising the arrangement. Mr Winterbourne posted a 
letter to him dated 25 January 1991, addressed to Unit 6/15 
Bramble Way, Balajura, New Zealand. The letter included 
details of the position offered, plus details of nine 
contractual conditions. These conditions included base 
salary of $30,000 per annum and bonus which was "to be 
negotiated". In fact the Applicant left New Zealand before 
the letter arrived and I take that fact to be the most powerful 
evidence in support of this account of the initial circum- 
stances. Given the Applicant's domestic circumstances, the 
fact that both he and his wife had employment in New 
Zealand and that he had to make arrangements about a 
mortgage on his residence it is most unlikely that he would 
have left New Zealand without being sure of a position in 
Perth. 

However while I am satisfied that the Applicant was 
certain of his position before he left New Zealand he appears 
not to have known the level of salary he would be paid. 
Indeed, soon after taking up his new employment he began 
to have some concerns and on 20 May 1991 he decided to 
write a letter to the Respondent setting out at length these 
concerns together with a proposal relating to the bonus 
entitlement referred to in his contract of service. It is 
important that I set out the terms of that letter in full: 

"TO: BARRY AND VERONICA WINTERBOURNE 
FROM: CHRIS OUGHTON 
SUBJECT: EMPLOYMENT CONTRACT 

Having stepped back, become familiar with, and had 
a good look at the economic situation in Australia and 
also at what's been happening for Environmental 
Industries and myself I have decided to present you 
with a proposal. I believe what I propose will be 
beneficial to both parties. 

As we are operating in the midst of a recession it is 
logical to keep spending to a minimum level whilst 
continuing to generate income. I accept that the costs 
incurred by the company in establishing my position, 
the costs of the subsequent changes that proved 
necessary and the costs of an incentive based bonus 
scheme may well be too great at this time. I certainly 
underestimated the financial drain and cultural differ- 
ences in my move to Australia. Rhona and I are very 
happy to be in Perth. 

I also appreciate the cost of the investment tied up 
in the renovations plant and the effects this and the bad 
experience of the Turf Supervisor have placed on the 
division's cash flow. Up to a point I must take some 
responsibility for this. 

In brief my proposal is as follows: 
— Delay the introduction of the incentive based 

bonus scheme for 12 months. 
— Lift my basic wage to $35,000.00 (plus vehicle, 

phone, super, etc) and this to include the 
$5,000.00 previously advanced to me. 

In the presentation of this proposal I have taken the 
following into account: 

— I want to prove to you both that I am committed 
to my position as manager, that I get a great deal 
of satisfaction in the work and that I see a future 
which will be financially rewarding for us all. 

I am prepared to 'ride out the storm' by easing 
your financial commitment to the position and 
by waiving the need to provide bonus in the short 
term. 

— Bearing the above in mind I do have a family to 
support and therefore require stability in terms 
of work and income. 

— I would anticipate the bonus part of my employ- 
ment contract would take effect on say 1 March 
1992, it having been previously negotiated. 

In the calculation of the bonus rates I would like to 
see factors such as improvements in the Division's 
turnover, profitability and efficiency in the preceding 
12 months taken into account. This will give me the 
incentive necessary to do continually better to build the 
maintenance division to a level which will provide a 
desirable income level. 

Having the bonus matter unresolved is acting as a 
demotivator for me. This is due to a rising uncertainty 
I feel for my position as a result of lack of discussion 
on this point and the low level of my basic wage. 

I believe there is a tremendous future in this industry 
and I want to be a part of it. Consequently I would very 
much appreciate a resolution of the matter and 
discussion at your earliest convenience." 

That letter is obviously written with great care and 
thought and the words used, I think, are carefully chosen. 
In the salary proposal there is a reference to "$5,000 
previously advanced to me" (my emphasis) which is clearly 
intended to form part of the basic salary entitlement. 
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After the Applicant tendered his resignation by letter of 
4 June 1991, the Respondent decided to terminate his 
employment on 9 June 1991, six days before the Applicant's 
proposed resignation date of 15 June 1991. On 10 June 1991 
the Respondent sent a letter to the Applicant containing the 
following: 

"RE: OUTSTANDING LOAN ACCOUNT 
Following our discussion on the 7th June, 1991 we 

set out below a reconciliation of your outstanding loan 
account with Environmental Industries Pty Ltd. 

Amount of loan $5,000.00 
Less: Wages W/E 9.6.91 (528.80) 

Wages W/E 15.6.91 (528.80) 
O/standing holiday pay (769.06) 
Loan repayment (688.98) 

TOTAL DUE & PAYABLE $2,504.36" 
This brings me to the Respondent's answer to the 

Applicant's claim in this case and the qualifications to 
concessions I have already mentioned. 

Whilst the Respondent agrees to pay outstanding holiday 
pay and salary to the amount shown, and now concedes that 
the amount of the loan repaid by the Applicant is $750.00, 
thereby requiring that the total amount due and payable 
according to the above calculations should be reduced to 
$2,443.32, it counterclaims with the proposition that the 
"loan" is a matter within my jurisdiction and the 
implication in that proposition is that I should settle this 
matter in the Respondent's favour with an order requiring 
the Applicant to pay the Respondent $2,443.32. 

The Applicant testified that the amount of $5,000 was 
paid to him in two parts: $2,500.00 as a personal loan, plus 
$2,500.00 as a relocation allowance no part of which was 
repayable to the Respondent. But that is not all there is to 
the Applicant's claim. He asserts that on 23 May 1991 he 
met Mr and Mrs Winterboume to discuss the issues raised 
in his letter of 20 May and the outcome was an agreement 
that he be paid commission at the rate of 2% on existing 
contracts and 3% on new contracts gained by him. 
Therefore, in addition to salary and annual leave entitle- 
ments the Respondent should be required to pay him an 
amount of $4,700.00 as commission. 

It was argued on the Applicant's behalf that the "loan" 
of $5,000 was co-incidental with his employment. Thus it 
was said that while the Applicant made regular repayments 
on the "loan" by way of deductions from weekly salary 
payments, and on that consideration it can be properly 
categorised as a "loan", it is not something "affecting or 
relating to the work, privileges, rights, or duties of" the 
Applicant and Respondent in the employment relationship. 
Rather the loan was to alleviate private financial pressures 
which arose directly from moving to Australia. 

I think the word directly is the crucial word used. That 
word underlines the distinction upon which the argument for 
the Applicant depends for its success. As I understand the 
argument, because the loan does not arise directly from the 
employer/employee relationship it is not an industrial matter 
and therefore it is not a matter within jurisdiction. 

But the definition is not expressed in terms of things 
"arising directly". It refers to matters "affecting or relating 
to the work of...employers or employees." It cannot be 
seriously suggested that a "loan" to an employee that 
enables the employee to meet pressing financial obligations 
incurred as a result of shifting from one country to another 
to work for the person who provides the loan will not affect 
or relate to the work done by the employee. Indeed the 
proper inference to be drawn from all of the evidence 
brought in this case be it direct to the point or indirect, is 
that without the "loan" the quality of the Applicant's work 
for the Respondent would have deteriorated through 
inattention caused by worry. 

Of course it is the Respondent's contention that the 
Applicant's standard of work left much to be desired; 
however, if that is true, I think it would have been worse if 
he had not received the loan. 

In Amalgamated Metal Workers and Shipwrights Union 
and Others v. Robe River Iron Associates 71 WAIG 582 at 
607, 608 and 609 I approached the subject of industrial 
matters having regard for periods of restrictive and 
expansionist interpretation of that term. In the final analysis 
I was of the opinion that the definition must be given the 
widest construction and in that respect I was influenced to 
a substantial degree by the decision of Dwyer J. in the 
Building Trades case (1938) 18 WAIG 615 at 616. His 
Honour said that where the Court of Arbitration decides that 
a claim and a refusal constitute an industrial dispute it was 
not for the Supreme Court to determine whether that was a 
proper conclusion but only whether the decision can be 
supported by any not impossible interpretation of the Statute 
and the Court of Arbitration's own view of the facts before 
it. "If it is possible" His Honour said, the Supreme Court 
could not interfere. 

Where the circumstances are such that there is a 
possibility that an employee's work effort will deteriorate, 
the cause of that deterioration, I think, is an industrial matter 
affecting or relating to the right of the employer to receive 
proper service from the employee and the duty of the 
employee to provide it. Under s.23(l) of the Act the 
Commission has cognizance of and authority to enquire into 
and deal with any industrial matter...A loan is an obvious 
way of dealing with a cause, or potential cause, of a 
deteriorating work performance by an employee in the 
Applicant's circumstances. In my opinion it is a matter 
within jurisdiction. 

I return to my earlier observation concerning the 
Applicant's letter to the Respondent dated 20 May 1991. 
This letter is a very important piece of evidence because it 
was written before the parting of the ways, at a time when, 
even though he had some concerns about his future, the 
Applicant was making constructive suggestions about the 
bonus he was clearly entitled to negotiate. 

The Applicant used the word "advanced" and his salary 
proposal of $35,000 took account of the full measure of the 
amount "advanced", $5,000. The proper inference, I think, 
is that he was proposing an offset of the amount he owed 
the Respondent against any amount of money he could 
reasonably expect to negotiate according to the term relating 
to bonus in his contract. This observation goes to a point 
raised by Mr Taylor during the Applicant's cross examina- 
tion and that point is telling: If as the Applicant said, he was 
given $2,500 as a relocation allowance which he did not 
have to repay, why did he propose $5,000 as an offset 
against the measure of the bonus open to be negotiated when 
he was only required to offset $2,500? 

I have considered all the testimony on the subject of the 
"loan" and I conclude that if I was to give the Applicant 
the benefit of any doubt his case on the subject would be 
no stronger than the Respondent's. In other words in those 
circumstances there is a balance of probability, not a 
preponderance of probability on the Applicant's side, and 
no case is made out. 

That said, I note Mr Trainer's explanation at the outset 
of formal proceedings that he had been under the clear 
impression until then that the Respondent did not intend to 
raise the loan as part of its case. His explanation is supported 
by the report of the Deputy Registrar (Industrial) on file, 
concerning the pre-hearing conference conducted by way of 
my direction. Therein it was said "Both parties agree that 
the issue of the personal loan is not a matter for the 
Commission's determination." I am unable to say why Mr 
Trainer did not seek an adjournment to reconsider his 
position in the light of the new circumstances, however, in 
my opinion he was disadvantaged. Obviously, not because 
with more time he might have convinced me that I was 
without jurisdiction, but because he was taken by surprise 
and he gave no consideration to the possibility of mounting 
an argument in support of a claim for an implied term in the 
contract which allowed an appropriate sum of money to the 
Applicant to cover all relocation expenses in coming to 
Perth to work for the Respondent. 

I accept that the Applicant's conduct in seeking financial 
assistance might be said to militate against an implied term, 
nevertheless that is not necessarily fatal. 
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In my opinion the circumstances just described and the 
mandate in s.26(l)(a) and (c) make it necessary for me to 
provide the Applicant with an opportunity to argue an 
implied term. In order to enable that to be done I will not 
at this stage formalise a finding on the subject of tne loan 
and I will divide this matter pursuant to the power conferred 
by s.27(l)(s) of the Act. The remaining part of this 
application will be renumbered No. 918(A) of 1991. I will 
finally deal with the "loan" and a claim for an implied term, 
depending on the Applicant's wish, under No. 918 of 1991 
on a date to be fixed. 

Before going on to consider the claims for payment due 
to the Applicant under the bonus arrangement, there are 
inferences I have drawn from the Applicant's letter of 
resignation and the letter sent to the Applicant by the 
Respondent on 10 June that I will mention now. 

Like the letter of 20 May 1991 the Applicant's letter of 
resignation is thoughtfully and carefully framed. It is fair to 
say that the Applicant wished to convey to the Respondent 
all of his reasons for being dissatisfied with his lot and he 
sought to justify his reasons for resigning as though he was 
obliged to do so. He referred to a number of problems that 
had arisen giving him cause for concern and he went on to 
say the latest of these seemed to be the more serious. He 
highlighted these concerns. First of all he told the 
Winterboumes that it was their responsibility to ensure that 
the employment terms were finalised early in his employ- 
ment. In this respect he said it concerned him that the matter 
remained unresolved and that he was required to open 
negotiations on the bonus. At a later stage in the letter he 
referred to events as they occurred on the morning of 
Thursday, 25 April 1991 and closed on these events with the 
statement that all he wanted to achieve was negotiation of 
his contract. He then said "What all this adds up to is that 
I feel very insecure in my position, a situation which is very 
stressful on both myself and Rhona given our very 
precarious financial position. I must take responsibility for 
allowing this situation to develop, and to halt it." 

The Respondent's letter of 10 June and RE: OUT- 
STANDING LOAN ACCOUNT, according to its terms, 
followed a discussion held on 7 June. It is in fact a 
counterclaim. Perhaps more appropriately a reaction to the 
Applicant's decision to resign, and an angry reaction at that. 

Faced with a demand to repay such an amount of money, 
which he clearly was in no position to meet, suggests very 
strongly indeed that the Applicant was virtually forced to 
make an application to the Commission claiming bonus 
payment. If this is a probability, not a mere possibility, the 
Applicant's claim in this respect was based on weak 
grounds. But the letter of resignation does not seem to me 
to help the Applicant. It conveys that the Applicant resigned 
because he was disillusioned with the Respondent's failure 
to meet the terms of the contract, amongst other things, 
including the fact that the bonus negotiations were not 
completed. 

Exhibit T3 purports to be a list of contracts drawn up by 
the Applicant after his meeting with Mr and Mrs Winter- 
bourne on 23 May 1991 in the light of agreement reached 
on the subject of the bonus. But the list carries the date 
23-6-91. It was submitted that the Applicant had testified 
that he drew up a list on 23 May therefore no difficulty arose 
from the actual date shown; however, in view of the 
Applicant's propensity to carefully prepare and convey 
written material I am not as sanguine about the difference 
in the dates as Mr Trainer. In fact I do not accept that 
document as evidence supporting the Applicant's contention 
that agreement on the bonus was reached on 23 May 1991. 

As to the credibility of the Applicant and Mr Winter- 
bourne as witnesses, I make no distinction between the two. 
I am satisfied that Mr Winterbourne was deliberately tardy 
about finalising the Applicant's bonus arrangements and in 
that regard there was unfairness towards the Applicant, but 
that is not a basis for saying that the Applicant can claim 
a contractual entitlement on that issue. 

Whereas the Applicant claims the bonus negotiations 
were substantially completed on 23 May 1991 and that what 
remained to be done was that he should complete the details, 

Mr Winterbourne was very firmly of different mind. But he 
relied primarily upon the inherent unreasonableness of the 
arrangement claimed by the Applicant to be in place. He said 
the principle of paying a bonus to an employee based on 
sales would be ridiculous. Such an arrangement, according 
to him, would cause tendering at very low prices with the 
object of securing the bonus payment whilst the company's 
interest would suffer. 

Mr Winterbourne was questioned at considerable length 
on the logic of his explanation. It was put to him that he 
supervised the tenders and had varied them thereby raising 
the suggestion that the logic was unsound, but I think he 
dealt with the point of the questioning satisfactorily when 
he said that the whole purpose of the bonus was that the 
work be done by the manager of the division. 

I also think that Mr Winterbourne dealt satisfactorily with 
the question put to him regarding that aspect of the case 
concerning bonus payments to the Applicant on existing 
contracts. 

There is also Mr Winterbourne's evidence regarding the 
bonus arrangements previously entered into based on 
profitability in the first financial year. 

In the final analysis I must decide whether the bonus 
arrangement as claimed by the Applicant was likely to have 
been agreed in the light of the alternative profit based 
arrangement. I should consider that likelihood having regard 
for the interests of both sides and the purpose of a bonus 
which I think is an incentive to the employee to link reward 
to effort in the employer's interests as well as his/her own. 
The Applicant's case does not convince me of the likelihood 
of the arrangement he claims to have been agreed upon. 

My decision in this matter is that an order should issue 
requiring the Respondent to pay the Applicant $1,826.66. 

Minutes of proposed order will now issue and the parties 
should advise my Associate of their wishes in this respect. 

Appearances: Mr K. Trainer appeared for the applicant. 
Mr A.J. Taylor appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Christopher Oughton 

and 
Environmental Industries. 

No. 918 of 1991. 

COMMISSIONER O.K. SALMON. 
16 December 1991. 

Order. 
HAVING been informed by the Applicant that following the 
receipt of the Commission's Reasons for Decision the 
parties have reached agreement and the Commission's 
proposed order is no longer required. This application shall 
be finalised with the issuance of a discontinuance order as 
follows— 

That application No. 918 of 1991 is discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Caroline Sanders 

and 
Lifesport Superdrome. 

No. 1373 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20 December 1991. 
Reasons for Decision. 

SENIOR COMMISSIONER: This is an application pursu- 
ant to section 29 of the Industrial Relations Act 1979 which 
alleges non payment of a benefit of the contract of 
employment by the applicant. 

In essence the claim is that the applicant was, during her 
employment, paid on a monthly basis, that there was no 
agreed notice period for ending the contract and therefore 
upon termination of the contract the applicant was entitled 
to a month's pay in lieu of notice. The applicant agrees that 
three weeks wages were paid to her. 

The respondent contends that one week's pay in lieu of 
notice is usual and that the extra two weeks paid were 
because of purely compassionate reasons. Further the 
respondent argues that after the short employment period 
(approximately 12 weeks) one month's pay is excessive. 

The principle that payment in lieu of notice equates to the 
wage payment period applies, but only if there are no other 
contractual indicators of the period available to the tribunal. 

On the evidence that is the case here and therefore one 
week's pay of $249.06 will be ordered by the Commission. 

Appearances: Mr W.E. Sanders appeared for the appli- 
cant. 

Mr B.W. Boyd appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Caroline Sanders 

Lifesport Superdrome. 

No. 1373 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20 December 1991. 
Order. 

HAVING heard Mr W.E. Sanders on behalf of the Applicant 
and Mr B.W. Boyd on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

1. That the respondent pay to Ms C. Sanders the sum 
of $249.06 being the balance owing for a month's 
payment in lieu of notice. 

2. That the payment specified in 1. above be paid 
within 14 days of the date of this order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

CONCILIATION ORDERS-— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Salaried Pharmacists' Association Western Australian 

Union of Workers 
and 

Pharmacy 777 and Others 
Nos 1050 of 1989 & 1379 of 1988. 

Retail Pharmacists' Award, 1966 
No. 23 of 1965. 

COMMISSIONER O.K. SALMON. 
24 December 1991. 

Order. 
WHEREAS application Nos 1050 of 1989 and 1379 of 1988 
concern a special case referred to the Commission in Court 
Session regarding proposed variations to the Retail Pharma- 
cists' Award, 1966, No. 23 of 1965; and 
WHEREAS I am the Presiding Commissioner of the 
Commission in Court Session conducting a conference 
pursuant to s.32 of the Industrial Relations Act 1979 (the 
Act) in respect of the aforementioned applications on behalf 
of all members of the Commission in Court Session; and 
WHEREAS in the conference procedures I have been made 
aware that private conciliation has not been exhausted and 
the parties are endeavouring to further narrow the issues in 
dispute between themselves; and 
WHEREAS the process of private negotiation is likely to be 
successful if an order giving effect to an interim agreement 
to vary the wage rates and certain conditions presently 
prescribed in the award is made pursuant to s.32(3)(c) of the 
Act; and 
WHEREAS in making an order as described with a wage 
variation component of 4% Second Tier there is an 
estimated 2.4% shortfall in estimated offsets on an industry 
basis; and 
WHEREAS the order as described also includes a wage 
component of 3%/$15.00 First Structural Efficiency Adjust- 
ment consequent upon the Salaried Pharmacists Association 
making a clear and unequivocal commitment; and 
WHEREAS the Salaried Pharmacists' Association agrees to 
give clear and unequivocal commitments to support funda- 
mental and comprehensive award changes that make the 
award relevant to the Retail Pharmacy Industry; and accepts 
that this commitment may well result in changes to working 
hours, classification structures and overtime provisions; and 
WHEREAS the parties agree that the least measure of wage 
increases and award variations that will result from the 
special case hearing are those in the order hereunder. 
Now therefore, pursuant to the power in s.32(3)(a) of the Act 
and for the purpose of encouraging the parties to exchange 
or divulge attitudes or information which in the opinion of 
the Commission would assist in the resolution of the matter 
the Commission orders— 

NOTWITHSTANDING the provision of the Retail 
Pharmacists Award, 1966, No. 23 of 1965 as amended 
and consolidated that award shall be deemed to have 
been varied in the following terms and these terms shall 
operate from the commencement of the first pay period 
commencing on or after 24 December 1991 — 

1. Clause 2A. — State Wage Principles: This clause shall 
be deemed to have been inserted as follows — 

2A. — State Wage Principles. 
It is a term of this award that the union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 1940 
of 1989 not to pursue any extra claims, award or 
overaward except where consistent with the State 
Wage Principles. 
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2. Clause 6. — Definitions: Subclauses (6) and (7) of this 
clause shall be deemed to have been deleted and the 
following deemed to be inserted in lieu thereof. 

(6) "Part Time Worker" shall mean a worker who 
regularly works a minimum of 3 consecutive 
hours (meal breaks excepted) and less than the 
ordinary hours for fulltime workers in an estab- 
lishment. 

(7) "Casual Worker" shall mean a worker other than 
a fulltime worker, reliever or part time worker 
who, except where there is agreement to the 
contrary between the employer and the Associa- 
tion, works for a minimum of 2 consecutive hours 
(meal break excepted) and for a period of 4 weeks 
or less per year. 

3. Clause 7. — Wages: The following shall be deemed to 
be the wage rates payable to workers covered by the award. 

7. — Wages. 
Rate per 

week 
$ 

(1) Classification 
(a) Pharmacist Manager 556.50 
(b) Pharmacist in Charge 500.10 
(c) Pharmacists: 

(i) First 2 years experience 437.90 
(ii) Thereafter 463.90 

(d) Trainees (Percentage of Pharma- 
cists Thereafter Rate) 

% $ 
(i) During 500 hours prior to 

graduation 34 157.70 
(ii) During initial 1,000 hours 

after graduation 53 232.10 
(iii) During final 1,000 hours 

after graduation 57 264.40 
(2) A reliever shall be paid at the rate of ten per cent 

in addition to the rates prescribed in subclause (1) 
hereof. 

(3) A casual worker shall be paid at the rate of twenty 
percent in addition to the rates prescribed in 
subclause (1) hereof. 

4. Clause 9. — Part Time Workers: 
A. The present title shall be deemed to be deleted and 

replaced with the title — 
9. — Part Time and Casual Workers. 

B. Subclause (3) shall be deemed to be deleted and 
new subclauses (3) and (4) shall be deemed to be 
included as follows — 
(3) Where a part time employee is employed for 

a lesser period than 3 hours, such employee 
shall be paid a minimum of 3 hours pay at 
the rate which would have applied had the 
employee worked those hours. 

(4) Where a casual employee is employed for a 
lesser period than 2 hours, such employee 
shall be paid a minimum of 2 hours pay at 
the rate which would have applied had the 
employee worked those hours. 

5. Clause 10. —Hours and Overtime: The following 
provision shall be deemed to have been inserted after 
subclause (4). 

Where an employer and an employee mutually agree, 
time off at the penalty equivalent may be taken in lieu 
of penalty payments; provided that such time off is 
taken within 28 days or is accumulated and added to 
the period of annual leave. 

6. Clause 11. — Meal Break: Clause 11 shall be deemed 
to be deleted and the following provision deemed to be 
inserted in lieu thereof— 

11. —Meal Break. 
(1) Subject to the provisions of Clause 12.— Meal 

Hour Supervision hereof and to subclause (2) of 
this clause breaks shall be taken at a time most 
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convenient to the employer's business provided 
that not more than one hour nor less than thirty 
minutes shall be given or taken for each meal. 

(2) where an employee has worked six consecutive 
hours in any one day without a meal break such 
employee shall be allowed a meal break provided 
that where an employee is required to work more 
than six consecutive hours without a meal break, 
the employee shall be paid at overtime rates for 
that meal break. 

7. Clause 16.— Distant Jobs and Travelling Time: This 
clause shall be deemed to have been deleted and the 
following provisions shall be deemed to have been inserted 
in lieu thereof— 

16. —Distant Jobs and Travelling Time. 
(1) Where a worker is engaged on outside work the 

employer shall pay all fares and a proper 
allowance at current rates shall be paid for all 
necessary meals. 

(2) Where a worker is engaged at such a distance that 
he cannot return at night, suitable board and 
lodging shall be found at the employer's expense. 

(3) All reasonable time spent travelling to and from 
country and metropolitan districts at the em- 
ployer's direction shall be paid at the rate of one 
thirty-eighth of the weekly rate specified for the 
classification of Pharmacist with two years experi- 
ence for each hour of travelling time, provided that 
in the case of a Pharmacist with less than two 
years experience the hourly rate shall be one 
thirty-eighth of the appropriate weekly rate for 
each hour of travelling time. 

8. Clause 25. —Superannuation: Subclause (l)(b) of this 
clause shall be deemed to be deleted and the following 
provision shall be deemed to have been inserted in lieu 
thereof— 

(b) Except as otherwise agreed between the employer 
and the union, this clause shall not apply to 
locums, students, trainees or casual employees. 

FOR THE COMMISSION IN COURT SESSION 
(Sgd.) O. K. SALMON, 

[L.S.] Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia 
and 

CBI Constructors Pty Ltd. 
No. CR 607 of 1991. 

COMMISSIONER R.N. GEORGE. 
11 December 1991. 

Reasons for Decision. 
THE COMMISSIONER: This matter comes before the 
Commission by way of a reference out of a conference held 
on 7 October 1991 pursuant to Section 44 of the Industrial 
Relations Act 1979. The matter referred is a claim by the 
Amalgamated Metal Workers and Shipwrights Union (the 
Applicant) that employees of CBI Constructors Pty Ltd (the 
Respondent), being members of or eligible to be members 
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of the Applicant, be paid for time lost over an alleged safety 
dispute at the Alcoa Refinery Site, Wagerup. The time for 
which payment is claimed is identified by the Applicant as 
follows: 

26 September 1991 — 3.0 hours 
27 September 1991 — 1.5 hours 
3 October 1991 — 8.0 hours 
4 October 1991 — 8.0 hours 
7 October 1991 — 6.0 hours 
8 October 1991 — 2.0 hours 

TOTAL 28.5 hours 

The Respondent objects to and opposes the claim in its 
entirety. 

The number of employees affected by the claim are said 
to number somewhere between 140 and 150. 

Mr Logan appearing for the Applicant called evidence in 
support of the claim through the following witnesses: 

Mr K. J. Goreham, Boilermaker/Welder and 
A.M.W.S.U. Shop Steward 

Mr R.E.J. Swan, Boilermaker/Welder 
Mr T. L. Brennan, Boilermaker/Welder and Site 

Co-Delegate 
Mr D. Gillespie, Boilermaker/Welder and Occupa- 

tional Health and Safety Representative 
Mr R. Dalrymple, Acting Organiser A.M.W.S.U. 
Mr P.S. Russell, Temporary Organiser A.M.W.S.U. 
Mr M.L. Davies, T.L.C. Health and Safety Represen- 

tative Trainer, Adult Educator. 
Mr Stillman appearing on behalf of the Respondent called 

Messrs Krepp (CBI Constructors Pty Ltd Safety Officer) and 
Styles (CBI Constructors Pty Ltd Site Manager) to give 
evidence to support the Respondent's opposition to the 
claim. 

The facts as I find them on the submissions and the 
evidence are as follows. 

Work on the Wagerup Expansion Construction Project 
involves significant use of a process known as innershield 
welding. This process utilises a welding technique based on 
a flux core wire feed which gives a high deposition rate and 
allows for a far higher output than the alternative manual arc 
or "stick" welding process. The high deposition rate is said 
by witnesses called for the Applicant to result in increased 
heat and fumes which are a matter of concern to employees. 

The issue of protective equipment for employees working 
with or near the innershield welding process is one which 
had been raised on a number of occasions on site without 
it ever being properly addressed pursuant to site safety 
procedures or the Occupational Health, Safety and Welfare 
Act 1984. The ways in which it was raised were various and 
included informal discussions amongst employees, ques- 
tions raised by individual employees with their supervisors 
about protective equipment (including the provision of fume 
extraction fans), enquiries made by individuals or groups 
through shop stewards, safety representatives and the 
company safety officer and at tool box meetings. It was not 
clear on the evidence that it was ever a matter raised through 
the site Occupational Health and Safety Committee apart 
from one occasion on 28 August 1991 when data on Flux 
NR232 innershield was requested. The response from 
management to enquiries made at that level was that 
activated carbon or Class M dust particle masks available 
and in use at the site provided adequate protection. There 
was no fume extraction equipment on site prior to the 
dispute. 

While not much was made of it in the course of 
proceedings, there was also evidence that the question of the 
payment of an allowance for using innershield welding was 
also an issue raised on 24 September and 25 September 
1991, particularly on behalf of some employees who had 
received such an allowance when working on other sites. 

On 25 September 1991 the question of innershield 
welding was brought to a head when Mr Goreham in his 
capacity as Shop Steward was handed a list of names of 

employees seeking a meeting on the issue. In an attempt to 
avert the need for a meeting, Mr Goreham approached 
management about getting fume extraction equipment on 
site. Management responded by advising Mr Goreham that 
the issue should be dealt with in accordance with the site 
safety procedures and approved a 15 minute paid stop work 
meeting to be held inside the gates on the following day, 
Thursday 26 September 1991, to enable that response to be 
conveyed in a report to all employees. The approved 
meeting commenced at. 9.45 a.m. immediately following 
'smoko' and after a short while was adjourned to be 
immediately resumed outside the gates to the site. The 
meeting off site ran for three hours and dealt mainly with 
the innershield welding issue. Some other matters were also 
briefly addressed. At 1.00 p.m. the employees returned to 
the site and at 1.30 p.m., following the lunch break, resumed 
work. The return to work was on the basis that innershield 
welding would only be carried out, whether in open or 
closed spaces, if fume extraction equipment was provided. 
Management was kept informed of developments both 
during and after the meeting. 

Fume extraction equipment started to arrive on site on 26 
September 1991 as a result of the discussions held the 
previous day. 

The following morning, Friday 27 September 1991, a 
report back meeting was held again outside the gates to the 
site which lasted for one and a half hours. The meeting 
rejected a recommendation by officials of the Applicant that: 

1. employees resume normal work using innershield 
welding where possible in open situations; 

2. where this was not possible, or in confined 
conditions where fume extraction equipment was 
not available employees accept alternative work; 
and 

3. payment be made to employees who had not been 
provided with alternative work and who had sat 
in the crib huts on the preceding day. 

Work resumed at the conclusion of the meeting on the 
basis that the resolution passed the previous day that 
innershield welding would only be carried out if suitable 
fume extraction fans were provided continued to apply. 

A special Safety Committee meeting was convened for 
1.30 p.m. on 27 September 1991 to specifically address the 
issue of innershield welding. The outcome of this meeting 
included an agreement that the Department of Occupational 
Health, Safety and Welfare attend site on Wednesday 2 
October 1991 in order to conduct tests in relation to the use 
of innershield welding. 

Work continued subject to the bans on innershield 
welding without extraction fans on Saturday 28 September, 
Sunday 29 September, Monday 30 September (public 
holiday) and Tuesday 1 October 1991 (rostered day off). 

On Wednesday 2 October 1991 the Department of 
Occupational Health, Safety and Welfare inspected the site 
and ran two tests, one at least being conducted in what was 
selected by employees as one of the worst areas on site. The 
findings and recommendations arising from those tests were 
presented by the Department of Occupational Health, Safety 
and Welfare at a 45 minute meeting of the Site Safety 
Committee attended by shop stewards, health and safety 
representatives, the company safety officer and representa- 
tives of Lincoln Arc Welding. 

On Thursday 3 October 1991 at 7.00 a.m. a further report 
back meeting was held outside the gates to the site at which 
the findings and recommendations of the Department of 
Occupational Health, Safety and Welfare were advised. 
These were provided verbally but are contained in an 
assessment report submitted to the Commission as Exhibit 
4. Those sections of the report which discuss the process of 
innershield welding and list the recommendations made are 
recorded below. 

" DISCUSSION 
The innershield FCAW is a process whereby due to 

the large surface area that is required to be welded, a 
lot of metal is deposited on the parent metal during 
short periods. Generally, this process has the potential 
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for more metal fume compared to manual metal arc 
welding. 

Due to the low arc time factor, the amount of 
welding fume in the employees breathing zone appears 
to be below the Worksafe Exposure Standard of 5 
mg/m3. According to the literature, natural ventilation 
may be adequate if the FCAW process is performed 
outdoors and the potential for exposure is low. Table 
1 shows that the two processes whereby monitoring 
was performed can use natural ventilation to its best 
advantage. 

Table 1 also shows that in some situations personal 
exposures to welding fume can be excessive. It would 
appear the processes such as horizontal welding with 
a number of welders in close proximity and/or welding 
in work spaces where air measurement is restricted ie. 
a precipitator with 10-20 metres of metal above them, 
could have personal exposures to metal fume exceeding 
the Worksafe Exposure Standard. Measured concentra- 
tions of 4-6 mg/m3 (averages) and 20 mg/m3 (peak) 
during the monitoring period indicates that in some 
circumstances, the welding fume may exceed allowa- 
ble levels. Hence, the literature does mention that 
FCAW even in the open may need dilution ventilation. 
Factors such as the worker's welding position, whether 
it is horizontal or vertical welding, air movement and 
arc time are all important considerations. 

The symptoms of headache, dry throat and respira- 
tory irritation reported by some employees may be 
related to the welding process. However, the fact that 
only a number of employees reported the symptoms 
may show that excessive exposures are infrequent. The 
health and safety committee should address the issues 
of when dilution ventilation is required and if employ- 
ees are experiencing symptoms, (my emphasis) 
RECOMMENDATION/CONCLUSION 

1. Natural ventilation is considered acceptable when 
performing FCAW and the potential for personal 
exposures are low ie. vertical welding, horizontal 
welding with good air movement. 

2. Dilution ventilation be introduced when horizon- 
tal welding is performed in areas of poor air 
movement or when a number of employees are 
welding simultaneously nearby. The ventilation 
system should draw the air away from the 
breathing zone of the employee. 

3. As an interim measure, employees who are 
experiencing symptoms or have the potential for 
high personal exposures, should wear a class PI 
or P2 (class L or M) particulate mask and in 
restricted work areas ie. inside 30 metre high 
precipitators, powered air purifying respirator 
with P2 or P3 filter. 

4. The recommendations made in this report refers 
only to the FCAW process and the conditions 
encountered during the visit. Therefore, employ- 
ees and the health and safety committee should be 
notified of the different types of welding processes 
available, the electrodes used and the hazards 
associated with such processes so that effective 
control measures can be taken. 

5. Management instruct employees of the hazards 
involved with welding, the correct procedure for 
welding and work practices needed to reduce the 
risk of exposure to welding fume eg. wherever 
possible welders should ensure that their heads are 
held to one side of the welding plume or 
upwind. " 

(Exhibit 4) 
The outcome of the Department of Occupational Health, 

Safety and Welfare enquiries was not accepted by the 
meeting on the grounds that the tests were confined to two 
welders operating in a "very open environment" (transcript 
page 26) and on a windy day. In the result, the meeting 
required that a more in-depth and independent study be 
carried out and that payment be made for time lost through 

the dispute. The logic for the lost time claim was that the 
issue was one relating to safety and that the provision of 
fume extraction fans following the meeting with manage- 
ment on 25 September 1991 was evidence that the employer 
was in the wrong. It also appears that the ban on innershield 
welding without fume extraction fans continued. 

The response of the meeting was conveyed to manage- 
ment who agreed to pay about 50% of the lost time claimed 
and to continue acquiring fume extraction fans for use on 
site. The offer of payment was conditional upon employees 
undertaking to in future follow site procedures in relation 
to safety issues. The offer was rejected by the work force 
and in further discussions with management which followed 
it was withdrawn. The final position of the Respondent then 
notified was recorded by the shop steward in note form in 
the following terms: 

"1. Work force did not follow safety/procedures. 
2. Work force did not follow recommendations of 

their own union (Friday). 
3. Withdraw offer of half pay. Recommend you take 

matter to Commission while return to work. 
4. CBI to notify Commission of dispute. " 

(Exhibit 5) 
Around 10.30 a.m. or 11.00 a.m. that same day (3 October 

1991) the response recorded in Exhibit 5 was conveyed to 
the work force who were still outside the gates. This resulted 
in a resolution to take indefinite strike action and to not meet 
again until Monday, 7 October 1991. There was no return 
to work on 7 October 1991 despite the fact that by that time 
all parties were aware that the matter was to be the subject 
of a conference before the Commission later that day. Work 
resumed on 8 October 1991 following a two hour meeting 
at which the work force was informed of the outcome of the 
conference before the Commission and of its recommenda- 
tion that there be a return to work while the question of 
payment for lost time was arbitrated. 

In the period from 26 September 1991 no employee was 
forced to use innershield welding without fume extraction 
fans whether working in the open or not and work continued, 
in the main, using the alternative manual arc welding 
process. Where fume extraction equipment was available, 
innershield welding was carried out. 

In all of the time that innershield welding was carried out 
on site prior to the time the matter came to a head, there was 
no entry in any of the hazard log books placed around the 
site for the purpose of recording safety concerns. 

Evidence was given by Mr Davies, T.L.C. Health and 
Safety Representative Trainer, Adult Educator, that for 
approximately SVz years he had been engaged in research 
into the area of welding fumes and associated health effects 
through the Curtain University. Mr Davies spoke of the 
knowledge accumulated in the course of this research and 
made a number of relevant points which went to the affect 
of welding fumes in general rather than to the specific 
circumstances of the dispute before the Commission. 

He described the complexities of the composition of 
welding fume and the difficulties in defining the associated 
risks which he summarised in the following words: 

" ... there is a surprising lack of knowledge about 
welding fumes in the industry from my experience and 
with regard to that experience we have now assessed 
the respiratory health of some 450 welders at three 
different sites. In terms of assessing the risks, it's not 
a simple matter and this is where I think we need to be 
quite clear in the distinction between a hazard as 
defined under our act and a risk. Clearly the potential 
for injury or harm would seem to me to be really prima 
facie there. However, damage to health really does 
depend on doSe and in order to determine which, if any, 
of these particular fume ingredients are leading to these 
reported symptoms it needs a fairly carefully structured 
study in accordance with standard industrial hygiene 
practices. " 

(transcript page 134) 
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The long term effects of innershield welding were said to 
be unknown but that in a life-time of welding, welders 
would be exposed to varying amounts of the ingredients of 
innershield welding fume which were not unique and which 
occurred in a number of types of welding products, but in 
various compositions. 

As to the assessment of individual risk in particular 
circumstances it was said: 

" It's really for welders so I guess it's purely 
speculation on their part in those terms because it's 
such a complex area. I guess all they can relate to are 
their particular symptoms and the symptoms of the 
people they're working with as their guide to risk, 
along with things like the data sheet. " 

(transcript page 135) 
The Department of Occupational Health, Safety and 

Welfare report submitted as Exhibit 4 was said to have been 
adequate in defining the "hazard" associated with the 
process subject to examination but was deficient in terms of 
assessing "risk". This was not said as a criticism but was 
regarded as being important in terms of the interpretation of 
the words "hazard" and "risk" as used in the Occupational 
Health, Safety and Welfare Act 1984. Without a proper 
assessment of risk Mr Davies did not believe that the 
recommendations arising out of the Department of Occupa- 
tional Health, Safety and Welfare investigation could be said 
to be precise. 

On the question of whether there would be reasonable 
grounds in the circumstances described in the course of the 
hearing for an employee to believe that to continue to work 
would expose him or any other person to risk, Mr Davies 
expressed the view that the acute symptoms described by 
some witnesses generally reflected over-exposure. He noted 
the difficulty in making such a judgement and observed that 
employees could only rely on their senses and that if those 
senses caused concern then to continue welding would likely 
expose them to risk. 

I turn now to consider whether, on the facts as I have 
found them, the entire work force of CBI Constructors Pty 
Ltd at the Alcoa Wagerup Refinery site was entitled to 
believe that a hazard existed which justified the action taken 
by them. 

As a rule, employees do not lose pay for refusing to work 
in a real unsafe work situation. However, in Waterside 
Workers Federation v. Association of Employers of Water- 
side Labour (1976 AILR 584), the Australian Conciliation 
and Arbitration Commission refused a claim for payment for 
lost time on a vessel on the grounds of a bona fide safety 
issue. The Commission said in that matter that something 
more is needed than the fact of the claim to establish that 
it is bona fide and this must depend on the then existing 
circumstances. The onus of proof in this regard rests with 
the claimant. 

The right conferred upon an employee to remuneration 
generally and in circumstances where labour is withdrawn 
on the grounds that an employee's health or safety may be 
at risk was addressed by Coleman C.C. in Amalgamated 
Metal Workers and Shipwrights Union of Western Australia 
and Others and Transfield Pty Ltd and Others in Matter No. 
C 416 of 1988 (68 WAIG 2221) wherein he said: 

" It is the performance of services under a contract 
of employment that confers upon an employee the right 
to remuneration. A refusal to perform the duties for 
which the employment relationship was established 
disentitles an employee to the payment of wages. The 
essence of this is expressed in the aphorism "no work, 
no pay". However, the common law recognises that it 
is not a lawful command to require employees to work 
in situations where their health or safety is imperilled. 
The standard that the common law exacts before the 
withdrawal of labour is justified involves an em- 
ployee's exposure to a significant level of personal 
danger. A more enlightened standard has evolved under 
the statutory protection given to employees through 
occupational health, safety and welfare legislation. " 

(68 WAIG at 2221) 
05137-6 

He went on to say: 
" The lodging of a claim for lost time arising out of 

a dispute over safety does not, of itself, establish the 
bona fides of an applicant's position. In circumstances 
where the whole of the work force is involved, the 
perception of a threat to each and every employee so 
removed from the hazard as to pose no risk to them in 
the performance of their duties may characterize their 
withdrawal as industrial action in support of those 
whose safety was in jeopardy. Claims for payment for 
lost time would be refused save but for those subjected 
to the immediate danger. Where unsafe working 
conditions arise, employees and their employer have an 
obligation to act to avoid the hazard. This does not 
necessarily mean that a job has to close down. The 
problem may be amenable to resolution through the 
reorganisation of tasks and an isolation of the work 
area. The recognition of a bona fide safety issue in a 
particular facet of an operation demands that the matter 
be addressed; it does not follow that in all circum- 
stances work must stop while it is attended to. " 

(68 WAIG at 2221) 
In the matter now before the Commission, the evidence 

reveals that a number of welders held concerns about the 
affects of innershield welding which they raised in a variety 
of ways, none of which followed the requirements of the 
Occupational Health, Safety and Welfare Act 1984 or site 
safety procedures. 

The Respondent had gone to some lengths to ensure that 
all employees on site were aware that a procedure existed 
which provided a means of resolving safety issues. For some 
reason which was not clear on the evidence, however, two 
quite distinct procedures existed. The first, Exhibit 1, was 
generally considered by employees to be the procedure 
which applied to the site. Management on the other hand 
was of the view that a procedure taken from what was 
applied on site by Alcoa in respect of its own employees 
provided the relevant procedure for the construction work 
force. The evidence also indicates that site Safety Represen- 
tatives were not issued with copies of the site Safety 
Procedures. While this in the end caused some confusion it 
does not alter the fact that an examination of the evidence 
revealed that at no point in time was any attempt made by 
the work force to follow either of the site safety procedures 
or the requirements of the Occupational Health, Safety and 
Welfare Act 1984 in seeking to resolve their concerns. 

There was some evidence given that the matter was not 
pursued with any vigour in the several months that 
innershield welding was carried out prior to the dispute, 
because of the fear of reprisals against employees. On the 
totality of the evidence, however, I am not satisfied that such 
was in fact the case or that it prevented the specific safety 
issue from being raised through the appropriate mecha- 
nisms. In saying this it is not to be concluded that the 
Respondent is not without some responsibility in the matter. 
It is clear from the evidence that the question of innershield 
welding had been raised with management at various levels 
on a number of occasions and at tool box meetings. It is not 
sufficient in my view for management to abrogate its overall 
management responsibility by simply ignoring the problem 
and relying solely on such mechanisms as site safety 
procedures. 

The Occupational Health, Safety and Welfare Act 1984 
deals specifically with the duties of employers and others 
in relation to occupational health and safety. Sections 19 and 
20 deal with the duties of employers and employees. 
Sections 24 and 25 make provision for the resolution of 
issues at the workplace. Sections 26, 27 and 28 specify the 
circumstances in which employees may refuse to work, 
allow for their assignment to alternative work and make 
provision for the continuation of entitlements under certain 
conditions. 

The provisions of the Occupational Health, Safety and 
Welfare Act 1984 are critical to the proper management of 
safety at the workplace but are ignored with amazing 
consistency. The fact that this occurs often leads to 
industrial action and a belief that such action will entitle 
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those participating to payment for time lost simply because 
the dispute is said to be about a safety issue. For these 
reasons and because of the influence that these provisions 
must have in any consideration of lost time claims they are 
repeated in full below: 

" Duties of employers. 
19. (1) An employer shall, so far as is practicable, 

provide and maintain a working environment in which 
his employees are not exposed to hazards and in 
particular, but without limiting the generality of the 
foregoing, an employer shall — 

(a) provide and maintain workplaces, plant, and 
systems of work such that, so far as is 
practicable, his employees are not exposed to 
hazards; 

(b) provide such information, instruction, and 
training to, and supervision of, his employees 
as is necessary to enable them to perform 
their work in such a manner that they are not 
exposed to hazards; 

(c) consult and co-operate with health and safety 
representatives, if any, and other employees 
at his workplace, regarding occupational 
health, safety and welfare at the workplace; 

(d) where it is not practicable to avoid the 
presence of hazards at the workplace, provide 
his employees with, or otherwise provide for 
his employees to have, such adequate per- 
sonal protective clothing and equipment as is 
practicable to protect them against those 
hazards, without any cost to the employees; 
and 

(e) make arrangements for ensuring, so far as is 
practicable, that— 

(i) the use, cleaning, maintenance, trans- 
portation and disposal of plant; and 

(ii) the use, handling, processing, storage, 
transportation and disposal of sub- 
stances, 

at the workplace is carried out in a manner 
such that his employees are not exposed to 
hazards. 

(2) In determining the training required to be 
provided in accordance with subsection (l)(b) regard 
shall be had to the functions performed by employees 
and the capacities in which they are employed. 

(3) Where an accident occurring at a workplace 
results in — 

(a) the death of an employee; or 
(b) injury to an employee of such kind as may 

be prescribed in the regulations, 
his employer shall forthwith notify the Commissioner 
in the prescribed form giving such particulars as may 
be prescribed. 

(4) For the purposes of this section, where, in the 
course of a trade or business carried on by him, a person 
(in this section called "the principal") engages another 
person (in this section called "the contractor") to carry 
out work for the principal — 

(a) the principal is deemed, in relation to matters 
over which he has control or, but for an 
agreement between him and the contractor to 
the contrary, would have had control, to be 
the employer of— 

(i) the contractor; and 
(ii) any person employed or engaged by the 

contractor to carry out or to assist in 
carrying out the work; 

and 
(b) the persons mentioned in paragraph (a)(i) and 

(ii) are deemed, in relation to those matters, 
to be employees of the principal. 

(5) Nothing in subsection (4) derogates from — 
(a) the duties of the principal to the contractor; 

or 
(b) the duties of the contractor to persons 

employed or engaged by him. 
(6) An employer who contravenes subsection (1) or 

(3) commits an offence. 

Duties of employees. 
20. (1) An employee shall take reasonable care — 

(a) to ensure his own health and safety at work; 
and 

(b) to avoid adversely affecting the health or 
safety of any other person through any act or 
omission at work. 

(2) Without limiting the generality of subsection (1), 
an employee contravenes that subsection if he— 

(a) fails to comply, so far as he is reasonable 
able, with instructions given by his employer 
for his own health or safety or for the health 
or safety of other persons; 

(b) fails to use such protective clothing and 
equipment as is provided, or provided for, by 
his employer as mentioned in section 
19(l)(d) in a manner in which he has been 
properly instructed to use it; 

(c) misuses or damages any equipment provided 
in the interests of health, safety or welfare; 
or 

(d) fails to report forthwith to his employer— 
(i) any situation at the workplace that he 

has reason to believe could constitute a 
hazard to any person and he cannot 
himself correct; or 

(ii) any injury or harm to health of which he 
is aware that arises in the course of, or 
in connection with, his work. 

(3) An employee shall co-operate with his employer 
in the carrying out by his employer of the obligations 
imposed on him under this Act. 

(4) An employee who contravenes subsection (1) or 
(3) commits an offence. 

Resolution of issues at the workplace. 
24. (1) Where an issue relating to occupational 

health, safety or welfare arises at a workplace the 
employer shall, in accordance with the relevant 
procedure, attempt to resolve the issue with — 

(a) the health and safety representative; 
(b) the health and safety committee; or 
(c) the employees, 

whichever is specified in the relevant procedure. 
(2) For the purposes of subsection (1), "the relevant 

procedure" means the procedure agreed between the 
employer and the employees as applying in respect of 
the workplace concerned or, where no procedure is so 
agreed, the procedure prescribed for that purpose in the 
regulations. 

(3) Where attempts to resolve an issue as mentioned 
in subsection (1) do not succeed and there is both a 
health and safety representative and a health and safety 
committee in respect of the workplace concerned, the 
health and safety representative shall refer the issue to 
the health and safety committee for it to attempt to 
resolve the issue. 

(4) A person who contravenes subsection (1) or (3) 
commits an offence. 

25. (1) Where attempts to resolve an issue as 
mentioned in section 24 are unsuccessful, and where 
there is a risk of imminent and serious injury to, or 
imminent and serious harm to the health of any person, 
the employer or a health and safety representative may 
notify an inspector thereof. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 163 

(2) An inspector, upon being notified under subsec- 
tion (1) shall attend forthwith at the workplace and 
either — 

(a) take such action under this Act as he 
considers appropriate; or 

(b) determine that in the circumstances no action 
is required to be taken under this Act. 

Refusal by employees to work in certain cases. 
26. (1) Nothing in section 25 prevents an employee 

from refusing to work where he has reasonable grounds 
to believe that to continue to work would expose him 
or any other person to a risk of imminent and serious 
injury or imminent and serious harm to his health. 

(2) An employee who refuses to work as mentioned 
in subsection (1) shall forthwith notify his employer 
and, if there is a health and safety representative for the 
workplace concerned, such health and safety represen- 
tative, and the matter shall be regarded as an issue to 
which section 24(1) applies. 

(3) An employee who contravenes subsection (2) 
commits an offence. 

Assignment of other work. 
27. An employee who refuses to work as mentioned 

in section 26(1) may be given reasonable alternative 
work to do until he resumes his usual work. 

Entitlements to continue. 
28. (1) An employee who refuses to work as 

mentioned in section 26(1) is entitled to the same pay 
and other benefits, if any, to which he would be entitled 
if he had continued to do his usual work. 

(2) A dispute arising as to — 
(a) whether a person is entitled to any pay or 

benefit; 
(b) the pay or benefit to which a person is 

entitled, 
in accordance with subsection (1), may be referred by 
any party to the dispute to the Industrial Relations 
Commission. " 

When viewing the evidence in this case in the context of 
the provisions of the Occupational Health, Safety and 
Welfare Act 1984 and the site safety procedures, I have 
formed the following conclusions: 

1. While there appears to have been two separate 
documents specifying the manner in which safety 
issues are to be dealt with on site (Exhibit 1 and 
Exhibit AJ), this of itself did not lead to or provide 
cause for the industrial action which occurred. In 
fact it would appear that the existence of two 
different site safety procedures was not something 
in the knowledge of the parties prior to proceed- 
ings before the Commission. 

In one case the procedure requires that matters 
be raised initially with the relevant foreman or 
supervisor (Exhibit AJ). In the other case it is a 
requirement that matters be raised initially with 
the relevant occupational health and safety repre- 
sentative(s) who are obliged to raise the matter 
with the appropriate level of management (Exhibit 
1). Both procedures then contain a number of 
provisions designed to ensure that once raised, any 
unresolved matters or matters which are in dispute 
are brought to a conclusion. Neither procedure is 
in conflict with Section 26 of the Occupational 
Health, Safety and Welfare Act 1984 which 
provides that irrespective of procedures designed 
to resolve safety issues, an employee may refuse 
to work where he/she has reasonable grounds to 
believe that to continue to work would expose 
him/her or any other person to a risk of imminent 
and serious injury or imminent and serious harm 
to his/her health. 

2. While some elements of the site safety procedures 
can be said to have been satisfied in the course of 
events which occurred, this was coincidental and 

there was no conscious or deliberate attempt by 
anyone to invoke the procedures until it was 
suggested by management that such action be 
taken by the employees when the matter came to 
a head on 25 September 1991. 

3. There was clearly no issue which could have given 
cause for the entire CBI Constructors Pty Ltd 
work force at the Alcoa Refinery Wagerup site to 
believe that there were grounds for a refusal to 
work in accordance with Section 26 of the 
Occupational Health, Safety and Welfare Act 
1984 based on a belief that to continue to do so 
would expose them to imminent and serious harm 
to their health. A number of individuals may well 
have had such a belief but their rights were 
protected by both the site safety procedures and 
the Occupational Health, Safety and Welfare Act 
1984 without the need for industrial action of the 
sort engaged in. 

4. Following the meeting between employee repre- 
sentatives and management on 25 September 1991 
and the stop work meeting held on 26 September 
1991, steps were in place to provide fume 
extraction fans as required by employees engaged 
in innershield welding and no employee was 
required to carry out that work without such 
equipment being provided. 

5. The continuation of industrial action beyond the 
report back meeting held on 27 September 1991 
was in direct defiance of recommendations made 
by the officials of the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia after they had held discussions with 
management and had endorsed action that had 
been taken to rectify the issue in dispute. The 
action taken by employees both prior to and after 
27 September 1991 was in conscious isolation 
from their union. 

6. The employees who were not able to be provided 
with alternative work from the time the dispute 
came to a head on 25 September 1991, having 
legitimately exercised their rights under Section 
26 of the Occupational Health, Safety and Welfare 
Act 1984, were paid for the time spent waiting in 
the crib huts. 

7. All time lost from and including 3 October 1991 
can only be categorised as industrial action in 
support of lost time payments and had nothing to 
do with any bona fide dispute over safety. 

For all or the reasons set out above I find that there is no 
evidence to conclude that any employees who had a 
legitimate claim in accordance with Section 28 of the 
Occupational Health, Safety and Welfare Act 1984 did not 
have their entitlements maintained. All other employees 
who took part in industrial action from 26 September 1991 
onwards cannot be said to have been exercising a right 
available to them under Section 26 of the Occupational 
Health, Safety and Welfare Act 1984 and therefore have no 
sustainable claim under Section 28. 

Having so concluded I am then left with only one other 
issue to consider. This claim is before the Commission in 
accordance with Section 44 of the Industrial Relations Act 
1979. The submissions of the Applicant union were not 
confined to a dispute about entitlements under Section 28 
of the Occupational Health, Safety and Welfare Act 1984 
and concerned the conduct of the Respondent generally in 
relation to the dispute. This in my view requires other 
considerations. 

I have already noted that the issue of innershield welding 
had been raised with management by various means on a 
number of occasions prior to the matter coming to a head 
on 25 September 1991.1 have also noted that Section 19 of 
the Occupational Health, Safety and Welfare Act 1984 
places a particular duty on employers to manage in a way 
that maintains a safe workplace. This is consistent with the 
general management responsibilities of employers. The 
question that can then arise is whether management 
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conducted itself in the exercise of its statutory and general 
obligations in such a way as to have contributed to the 
industrial action which occurred on 26 September 1991. In 
my view the answer to this is in the affirmative. Had 
management recognised and acted to resolve the concerns 
raised about innnershield welding on a number of occasions, 
or by itself, if necessary, invoking the safety procedure, the 
matter may never have reached the stage that it did on 26 
September 1991. It appears from the evidence that manage- 
ment chose instead to ignore the problem in the expectation 
that if it was serious enough it would be raised by others 
through the mechanisms for dealing with disputes about 
safety, which of course it should have been. Some level of 
responsibility in this regard seems to have been recognised 
by the employer in the offer it made to its employees to pay 
50% of time lost from the commencement of the dispute to 
the point at which the claim for lost time had been made. 
I attach no real weight to this fact, however, as the evidence 
is not clear as to the basis on which it was made. The offer 
may have been a bald commercial response to the industrial 
dispute without consideration of the responsibilities and 
obligations of the respective parties. Nevertheless I have 
formed the view that in all of the circumstances and having 
regard for the requirements of Section 26 of the Industrial 
Relations Act 1979, it would be appropriate to order some 
payment for lost time. 

An appropriate yard stick by which to measure the 
quantum of such a payment is the time in which it took to 
resolve the matters which lay at the root of the dispute. By 
27 September 1991 the issues which led to the industrial 
action on 26 September 1991 had been resolved and 
arrangements had been made for an investigation to be 
conducted by the Department of Occupational Health, 
Safety and Welfare. There was absolutely no cause for the 
industrial action to continue beyond that point. The lost time 
claim which was not raised until a report back meeting on 
the outcome of the enquiry by the Department of Occupa- 
tional Health, Safety and Welfare on 3 October 1991 was 
a matter which clearly could and should have been referred 
to the Western Australian Industrial Relations Commission 
if it could not be satisfactorily resolved between the parties. 
There are no grounds upon which any claim can be sustained 
for time lost following the report back meeting held on 27 
September 1991. 

For all of the reasons set out above the claim by the 
Applicant union will be determined by an Order that the 
employer pay to its employees wages and benefits for all 
time lost on 26 September 1991 and 27 September 1991, a 
total of 4,/2 hours. 

Appearances: Mr F. Logan appeared on behalf of the 
Applicant. 

Mr P. Stillman appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia 
and 

CBI Constructors Pty Ltd. 
No. CR 607 of 1991. 

COMMISSIONER R.N. GEORGE. 
18 December 1991. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr P. Stillman on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby Orders— 

That the Respondent pay to its employees wages and 
benefits withheld due to 4V2 hours lost time incurred 
on 26 and 27 September 1991. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

J M Best and Sons. 
No. CR 677 of 1991. 

COMMISSIONER A.R. BEECH. 
11 December 1991. 

Reasons for Decision. 
THE COMMISSIONER: This matter is an application for 
a site allowance for alterations and additions to the Annie 
McKeown Lodge for the Silver Chain Nursing Association 
at Albany. The Commission inspected the site on the 3rd 
December 1991. Agreement was not able to be reached at 
a conference convened by the Commission subsequently and 
the matter was then referred for hearing and determination 
and heard the same day. 

Annie McKeown Lodge is a single storey nursing home 
which has had additions made to it from time to time over 
the years. The existing structure is to be retained, renewed 
internally and refurbished, with minor construction in 
certain rooms, with the construction of balconies. Existing 
bedrooms will be converted so that each will have an en 
suite. There will be certain road upgrading and some 
landscaping involved. The asbestos roof will be removed. 
The value of the contract is $ 1.3m, and an average workforce 
of seven is engaged on the work. Work commenced in 
October of this year and the site is due for completion in 
June or July 1992. 

Evidence was given by Mr Binstead an organiser with the 
Australian Builders Labourers Federated Union of Workers, 
Western Australian Branch. His evidence stressed the 
disabilities said to be inherent with refurbishment work and 
the use of second hand materials and disabilities which arose 
from the need to cut into the existing brick work. He stated 
that there was an overlap of trades because of the demolition 
and construction being undertaken at the same time. There 
had been some disability removing existing insulation. 

The respondent opposes the claim. It says that the site is 
as clean and orderly as possible, that there is bitumen road 
access to the site, the majority of the work takes place under 
cover and out of the elements, that amenities are provided 
within the existing building structure and that if there are 
any disabilities attaching to the work, these disabilities are 
catered for by the existing award provisions. Evidence was 
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given by Mr S R Best the managing director of the 
respondent and a person associated with the company for 
thirty years. In his evidence the building was the same as 
the kind of work the company has been engaged in for all 
of that period of time, and the work was described by him 
as being a small alterations and refurbishment project. In his 
view there would not be any overlap of trades and when 
most of the demolition work was being carried out, the 
workforce present was working outside the building. He 
acknowledged that the site was sometimes untidy but it was 
cleaned regularly. 

Photographs taken by the applicant were tendered in 
evidence. 

As a result of the inspections and the evidence presented 
the Commission is not pursuaded that a site allowance ought 
be awarded in this instance. The overall impression gained 
from the site inspections and to some extent the evidence, 
is that the site was untidy at the time of the Commission's 
inspection and certainly some clean up is warranted. Further, 
the amenities area should be cleaned and kept clean 
regularly, with the building material presently there re- 
moved. Both of these issues ought receive closer attention 
in the future. However, a site allowance should not be 
prescribed as an alternative to these things. The removal of 
the asbestos roof will be undertaken separately, and whilst 
this is in progress, no other work will be carried out on site, 
which is most proper. This does not warrant the payment of 
a site allowance as such. It should be noted that the nursing 
home is not large, it has been completely closed and is not 
currently in operation, and is just not in the same league as 
the Royal Perth Hospital "H" block site (69 WAIG 3170), 
nor the Castle Hotel at York (CR 201 of 1989), nor the 
Geraldton Court House (CR 991 of 1988) to which the 
applicant referred. The work is performed inside the 
buildings and whilst the Commission accepts that chasing 
work does create dust and perhaps some confined space 
work, the level of disabilities was not such that a site 
allowance ought be awarded (and see re Graylands Hospital 
refurbishment, 68 WAIG 2869). 

Accordingly the claim is dismissed. 

Appearances: Mr M Binstead on behalf of the applicant. 

Mr M Jensen on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Building Trades Association of Unions of Western Australia 
(Association of Workers) 

and 

J M Best & Sons. 

No. CR 677 of 1991. 

COMMISSIONER A.R. BEECH. 
11 December 1991. 

Order. 

HAVING heard Mr M Binstead on behalf of the Applicant 
and Mr M Jensen on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Honourable Minister for Works 

and 
The Electrical Trades Union of Workers of Australia 

(Western Australian Branch) and Others. 
No. CR 915 of 1990. 

COMMISSIONER A.R. BEECH. 
12 December 1991. 

Order. 
WHEREAS an application was lodged in the Commission 
and the applicant subsequently wrote to the Commission 
asking that it not be listed until further advice was received 
from the parties; 

And whereas the Commission subsequently wrote to the 
parties stating that unless advice was received to the 
contrary within a certain period of time that an order of 
discontinuance would issue; 

And whereas the applicant has subsequently advised the 
Commission that it no longer wished to proceed with this 
matter; 

And whereas none of the other parties have requested that 
this matter be kept open; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

West Australian Meat Commission 
No. CR 630 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
18 December 1991. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
section 44 of the Industrial Relations Act 1979 is as follows: 

"The Australasian Meat Industry Employees Union 
claims that a dispute exists between Western Australian 
Meat Commission Management and the Slaughtermen 
employed on the mutton slaughterfloor as to the 
interpretation of the Seniority Agreement outlined in 
Order No. CR 15 of 1991. 

The claimant union claims that the terms of the 
attached schedule A should apply and replace Order 
No. CR 15 of 1991. 

The Western Australian Meat Commission objects 
to and opposes the claim. 

Schedule A. 
Seniority Robbs Slaughterfloor. 

Seniority shall apply to the following classifications: 
1. Permanent Slaughterpersons (45) 
2. All others employed outside the permanent 

(45) 
Workers will be employed, stepped up and re- 

trenched in the classifications in which they hold 
seniority in the order of seniority list subject to the 



worker being competent to perform the task on the 
basis of first on last off. 

1. Permanent slaughterpersons (45) classifica- 
tion 
Vacancies in the 45 team shall be filled from 
the seasonal seniority list subject to compe- 
tency. 

2. All others outside the permanent (45) classi- 
fication 
Workers from the "all others" classification 
who are qualified as slaughterpersons (step 
up), shall have seniority in the seasonal 
slaughtering classification according to the 
date they were first employed in the seasonal 
slaughtering team. 
They will maintain their hook in the labour- 
ing classification for the off season until they 
are promoted to the 45 team (unless 2(a), 
2(b), 2(c) or 2(d) apply). 
Note: Seniority will therefore be determined 
by the actual starting date at the plant as a 
permanent employee. 
A seasonal slaughterperson's seniority 
counts from the date he was first employed 
on the chain as a slaughterperson in season 
providing— 

(a) He/she does not leave of their own 
accord (unless for personal or compas- 
sionate reasons and have agreement 
with the employer). 

(b) He/she is not dismissed for misconduct 
or unsatisfactory service. 

(c) He/she presents himself/herself for em- 
ployment on the date agreed with the 
Personnel Officer (unless he/she has 
reasonable excuse). 

(d) He/she leaves an address or phone 
number by which he/she can be con- 
tacted with the Personnel Officer and 
updates that information if he/she leaves 
that address, etc. 

If any of the above apply his/her seniority is 
forfeited. 
For the purpose of seasonal seniority a season 
is defined as the period from the date the 
WAMC notifies the Union that the season 
will commence until the particular worker is 
retrenched due to shortage of stock. 
Seasonally employed slaughterpersons who 
receive a letter indicating the employer's 
dis-satisfaction with his/her service shall 
have the right through the union, to have the 
Industrial Relations Commission hear the 
grievance/dispute." 

The applicant stated its position to be that: 
"Now, with respect to the next two distinct catego- 

ries, the permanent time workers and step-up 
slaughterpersons, I should say, and seasonally em- 
ployed slaughterpersons, this is where we feel the 
anomaly exists. The criteria with which management 
is choosing its permanent time workers and step-up 
slaughterpersons is to us — or we are somewhat at a 
loss as to the litmus test that management is currently 
using. This is where we feel that the problem of 
discrimination and the role for the Equal Opportunity 
Commission comes in." 

"However, Senior Commissioner, where the prob- 
lem is is that in determining how those employees 
become permanent time workers what we would 
suggest is that—as it outlined in our application—a 
work starting date be the criteria for determining who 
will stay on the plant, which in actual fact means that 
at the end of the season management retains the 
maximum number of skilled employees, the maximum 

number of people that have the skills to perform 
additional throughput in the off-season, should that 
arise. 

Currently what happens is a seasonally employed 
slaughterman comes off the chain, management will 
keep on someone that's been there for a lot less than 
the slaughterman and this is where the problem lies, 
because a slaughterman that has been there for that 
many years and over time has acquired the experience 
and necessary skills to remain on the plant and perform 
those additional duties, is actually being done a 
disservice, because he is being laid off and someone 
that has been there less than him, and in actual fact in 
reality has less experience, stays on the plant." 

(Transcript pages 3 & 4) 
(Emphasis Added) 

Mr Gillam briefly summarised the position of the 
respondent as follows: 

"The formalisation of that agreement established 
chain seniority as the critical feature of determination 
of employment as a slaughterperson on the slaughter 
floor. It did not extend throughout the labouring 
classifications. Indeed, that agreement became the 
basis of Order CR 15 of 1991. I think the distinction 
between an order which applies to seniority for 
slaughterers on the slaughter floor and an order which 
applies to seniority throughout the works is a critical 
distinction in this case, if it pleases the Commission. 

Problems arose from the point of view of the West 
Australian Meat Commission, indeed, in the applica- 
tion of a works seniority system in that it revealed that 
there was a lack of flexibility in terms of the induction 
of new labour, because a works seniority system means 
that people coming off the slaughter floor are pushed 
into general labouring classifications and do indeed 
close off opportunities for persons presenting for 
labouring work in the first instance. 

It creates a barrier to the entry of women, notwith- 
standing the laudable efforts of the union in the 
protection of the labouring classifications of women in 
the incident in 1987 which has been adverted to in the 
evidence before you this morning." 

(Transcript pages 78, 79 & 80) 
(Emphasis Added) 

The background is that a dispute arose between the parties 
as to the operation of a seniority agreement. 

The Commission held a conference pursuant to section 44 
of the Industrial Relations Act 1979 and following discus- 
sions the parties were directed to further confer with a view 
to reaching an agreement or to have an order issued by the 
Commission imposing seniority provisions. In the result the 
parties finally reached agreement and a consent Order No. 
CR 15 of 1991 was issued by the Commission on the 7 
March 1991. That order, formal parts omitted, is reproduced 
as Annexure "A" to these reasons. 

Notwithstanding that Order CR 15 of 1991 was finally by 
agreement the Union now complains that anomalies have 
arisen in its operation with respect to the categories of 
permanent time workers and seasonally employed slaughter- 
persons. Further dispute occurred between the parties giving 
rise to the present claim. 

There are two basic types of employment at Robb Jetty 
which are (1) permanent employment and (2) seasonal 
employment. Secure employment is held by the forty five 
(45) slaughterpersons who form the permanent slaughtering 
workforce. Next are the persons who are employed as 
permanent labourers, some of whom are also qualified 
slaughterpersons and who, in the season, are "stepped up" 
to perform slaughtering tasks. These two groups constitute 
the permanent mutton floor workforce at Robb Jetty. 

The second category is that of seasonal employees who 
are hired beginning generally with the declaration of the 
season by the respondent. The group with slaughtering skills 
and chain seniority go directly onto the mutton chain. Others 
are hired to seasonal labouring positions and may, if 
sufficiently skilled, move on to the mutton chain. 



As the season declines slaughterpersons may be termi- 
nated directly or a seasonal slaughterperson may move to 
a labouring position. The selection is presently a matter for 
the respondent and it is this "selection" that would be 
replaced by a system of works seniority if the Union's claim 
was granted by the Commission. 

Mr Gillam summarised the respondent's opposition 
submitting that: 

"More important, from our point of view, is its 
extension of the seniority system through the works, 
which we have already indicated will take place, and 
into labouring classifications which, for reasons that I 
have begun to advance, the Meat Commission op- 
poses." 

"In our view it purports to create a form of 
monopoly of employment for persons who have 
previously been employed and indeed the schedule of 
the applicant removes what exists currently in the 
order, which is an explicit acknowledgment of the right 
of the employer to made determinations about the 
competency of seasonally employed slaughterpersons, 
etcetera." 

"The order as currently stands imposes a degree of 
restriction but it is a degree of restriction which the 
Meat Commission has been willing to accept on the 
basis of satisfaction of the aspirations of slaughterper- 
sons to a degree of security in terms of a expectation 
of re-employment. We believe that has been satisfied 
by CR 15 of 1991 and that what the union now proposes 
would impinge on management's rights in respect of 
the flexibility of labour." 

(Transcript pages 85 & 87) 
(Emphasis Added) 

According to the Union, management's rights are not 
infringed by the works seniority so far as discipline is 
concerned in that incompetence, poor time keeping, unau- 
thorised early finish and so on, would result in termination 
of the employee's services. 

Further, it is submitted that the proposed system provides 
for multiskilling of employees and that this is advantageous 
to the respondent's operations. Evidence was adduced by the 
Union from three (3) witnesses who explained the operation 
of the present seniority system for seasonal slaughterper- 
sons. 

Another factor in the Union's case is the heightened 
desire of its affected members in the present economic 
climate for security of employment. 

The following factors have been weighed by the 
Commission: 

(a) The "unofficial" works seniority system which 
operated in approximately 88-90 seasons. 

(b) The later dispute between the parties as to 
seniority and the ultimate resolution to that 
dispute being by agreement, which is reflected in 
Order CR 15 of 1991. 

(c) The operational history of Order CR 15 of 1991 
and the alleged anomalies created. 

(d) Management's perogatives as to the members of, 
and composition of, new labour selected each 
season. 

(e) Management's rights as to the selection of labour 
for retention towards the end of the season. 

(f) The affected employee's desire for security of 
employment. 

(g) The retention of employees with demonstrated 
skills thus leading to multiskilling by performance 
of different jobs, under the Union's proposal. 

(h) The disadvantage to employment security of 
permanent labour employees accepting training 
and becoming seasonal slaughterpersons. 

(i) The apparent industrial peace under the "unoffi- 
cial" works seniority system. 

In the final analysis the selection, type and retention of 
labour is a decision for management and not usually this 
Commission. That is not to say however, that the Commis- 
sion would not intervene to prevent unreasonable or unfair 
action by an employer against employees. 

In the present case however, that is not the position 
created by the operation of Order CR 15 of 1991. 

I readily appreciate that employees who gave up 
permanent labouring positions to become seasonal 
slaughterpersons with all that that change entails feel 
aggrieved by the lack of job security that results from so 
doing. 

However, if works seniority were approved it severely 
limits the employer's usual perogatives mentioned earlier 
herein. 

The employer has simply not, on the evidence, abused 
those perogatives nor acted unfairly towards the employees. 
The Commission is not therefore presently prepared to 
further intervene in the matterand remove or alter manage- 
ment's rights in the selection and retention of its' employ- 
ees. 

Order CR 15 of 1991 will therefore remain in force and 
this application is dismissed. 

Appearances: Mr T. Kucera and with him Mr J. Foley 
appeared for the applicant 

Mr C. Gillam and with him Mr A. Payne and Mr A. Totten 
appeared for the respondent. 

Ms H. Andrews appeared as intervener on behalf of the 
Commissioner for Equal Opportunity Commission. 

ANNEXUREA 
That notwithstanding the provisions of the Meat Industry 

(Western Australian Meat Commission — Robb Jetty Divi- 
sion) Award 1977 the Seniority Agreement as per the 
attached Schedule shall be applied. 

Schedule. 
For the purposes of this agreement the term seasonally 

employed slaughterperson shall mean a person who is 
employed by the Western Australian Meat Commission 
outside of the team as defined in Clause 28(b)(i) and (b)(ii) 
of th Meat Industry (Western Australian Meat Commis- 
sion—Robb Jetty) Award. 

Seniority shall apply to the following classifications: 
1. Permanent slaughterpersons (45) 
2. Permanent time workers and step up slaughterper- 

sons 
3. Seasonally employed slaughterpersons 

Subject to: 
(i) The seasonally employed slaughterperson's over- 

all performance being satisfactory, as determined 
by the employer; and 

(ii) A seasonally employed slaughterperson whose 
performance is determined by the employer to be 
unsatisfactory will be counselled by the employer 
in the presence of the union, pursuant to clause 38 
of the Award; and 

(iii) A seasonally employed slaughterperson whose 
performance is not satisfactory will receive a 
letter, a copy of which shall be forwarded to the 
union within 14 days of the seasonally employed 
slaughterperson being retrenched due to shortage 
of stock, advising that his/her services will not be 
required for future seasons; and 

(iv) No industrial action as a direct consequence of 
such counselling or receipt of such letter, will 
occur; and 

workers will be employed, stepped up, and retrenched in the 
classification in which they hold seniority in the order of the 
seniority list. 
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1. Permanent Slaughterperson (45) Classification 

Vacancies in the 45 team shall be filled from the 
seasonal seniority list subject to competency. 

2. Permanent Time Workers Classification 

Permanent time workers who are qualified as 
slaughterpersons (step up) shall have seniority in 
the seasonal slaughtering classification according 
to the date they were first employed in the 
seasonal slaughtering team. 

They will maintain their hook in the labouring 
classification for the off season until they are 
promoted to the 45 team (unless 3(a) or (b) apply). 

3. Seasonal Slaughtering Team Classification 

A seasonal slaughterperson's seniority counts 
from the date he was first employed on the chain 
as a slaughterperson in a season providing— 

(a) He/she does leave of his/her own accord 
(unless for personal or compassionate rea- 
sons and has agreement of the employer). 

(b) He/she is not dismissed for misconduct or 
unsatisfactory service. 

(c) He/she presents for the employment on the 
date agreed with the Personnel Officer 
(unless he/she has reasonable excuse). 

(d) He/she leaves a forwarding address or phone 
number by which he/she can be contacted by 
the Personnel Officer, and updates that 
information. 

For the purpose of seasonal seniority a season is 
defined as the period from the date the WAMC notifies 
the union that the season will commence until the 
particular worker is retrenched due to shortage of stock. 

Seasonally employed slaughterpersons who receive 
a letter indicating the employers dis-satisfaction with 
his/her service shall have the right through the union, 
to have the Industrial Relations Commission hear the 
grievance/dispute. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Meat Industries Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 

West Australian Meat Commission 

No. CR 630 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
18 December 1991. 

Order. 

HAVING heard Mr T. Kucera on behalf of the applicant and 
Mr C. Gillam on behalf of the respondent, the Commission 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Department of Conservation and Land Management 

and 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch. 
No. CR 951 of 1990. 

COMMISSIONER O.K. SALMON. 
4 December 1991. 

Reasons for Decision. 
THE COMMISSIONER: This was a case of mammoth 
proportions involving the detailed cross examination of 
many witnesses and the necessity to read a voluminous 
amount of documentary evidence. Because of other commit- 
ments I have been unable to reach my conclusions on the 
case before now and that has concerned me because of the 
importance of the issues involved. Indeed because of the 
complexity of the material presented and the fact that I have 
had to deal with many other cases many of which have also 
been complicated if not as long as this one I have had to read 
again a good deal of the evidence I had read as the case 
proceeded. Now that I have reached my conclusions I intend 
to dispense with this case in the shortest possible way, 
pursuant to s.35(l) of the Act whilst having in mind the 
decision of the Full Bench in Ruane v. Woodside Offshore 
Petroleum Ply Ltd (71 WAIG 913 at 914) concerning the 
duty to provide reasons. 

The relevant law essential to a proper conclusion in this 
case is s.26(l)(a) and (c) of the Industrial Relations Act 
1979, there being no question raised about the matters in 
dispute not being an industrial matter. In my opinion the 
most appropriate exposition of the requirements of the 
mandate in s.26 is that stated by Gallagher J. in Re Long 
Service Leave (Engine Drivers) Award 1961 AILR Report 
308, p. 4; expanded report p. 8 and, whilst I have reproduced 
His Honour's statement on several occasions I will do so 
again for the benefit of the parties in this case: 

"The Shorter Oxford English Dictionary defines 
'equity' as meaning: 'The quality of being equal or fair; 
impartiality; evenhanded dealing; that which is fair and 
right.' 'Conscience' is defined in the same dictionary 
as 'a faculty or principle which pronounces upon the 
moral quality of one's action or motives approving the 
right and condemning the wrong; conscientious obser- 
vance.' The dictionary of English Law prepared under 
the general editorship of the late Earl Jowitt includes 
under the heading 'equity' (Vol. 1 p. 724), the 
following statement: 'In its primary sense equity is 
fairness or that rule of conduct which in the opinion of 
a person or class ought to be followed by all other 
persons. Taken broadly and philosophically, equity 
means to do to all men as we would they should do unto 
us—(to live honestly, not to hurt another, to give to 
each his due). ...Equity in the sense of fairness is 
frequently opposed to law and legality, because that 
which is fair does not always constitute a legal claim 
or defence.'" [Long Service Leave (Engine Drivers) 
Award] supra 

Clearly equity equates with fairness and fairness con- 
forms to the Christian commandment: do unto others as you 
would have them do unto you. Furthermore, conscience in 
the context of s.26 is my good conscience not CALM's 
conscience or the union's conscience. And lest it be thought 
there are some legalities that the brevity of my reasons 
suggest may not have been given full consideration I refer 
to a passage from the decision of Donaldson U. in Union 
of Construction and Allied Trades Technicians v. Brown, 10 
IRLR 224 at 227. 

"Whether someone acted reasonably" is always a 
question of fact, so long as the tribunal deciding the 
issue correctly directs itself on the matters which 
should and should not be taken into account. But where 
Parliament has directed a tribunal to have regard to 
equity and that, of course, means common fairness and 
not a particular branch of the law —and to the 
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substantial merits of the case, the tribunal's duty is very 
plain. It has to look at the question in the round and 
without regard to lawyers' technicalities. It has to look 
at it in an employment and industrial relations context 
and not in the context of the Temple and the Chancery 
Lane. It should, therefore, be very rare for any decision 
of an industrial tribunal ... to give rise to any question 
of the law. And this is quite plainly what Parliament 
intended. 

This case is contested between the union and CALM not 
between Mr Taylor and CALM as though it was a s.29(b)(ii) 
matter. I note that at various times there was correspondence 
between the union and CALM in which the union raised 
questions concerning transfer agreements and the use of a 
performance assessment gained under formal procedures as 
part of its case against Mr Taylor. During the proceedings 
Mr Armstrong for the union strongly intimated that the 
union would consider withdrawing from the assessment 
procedures if they were going to be used for disciplinary 
reasons in future. I have taken all of these things into account 
and I conclude that they are not matters of such weight as 
to be given any degree of prominence in my conclusions. 
If there are differences of opinion between the union and 
CALM on the subject of agreements regarding certain 
practices and procedures they ought to be thrashed out in 
meetings between themselves for that purpose. However, 
perhaps it is appropriate that I take the opportunity to remind 
the union that legally CALM has the right to dismiss and 
to transfer employees. These rights give way to equity 
(fairness) as I have already noticed. But fairness as I have 
also noticed is a two way process and, I must add, a difficult 
one because it requires each party to put themselves in the 
position of the other when they are about to consider a 
decision that when made will affect the others' interests or 
well being. The union no less than CALM must do these 
difficult things. While it has been part of the union's case 
that CALM has been evasive and more than a little tardy in 
dealing with Mr Taylor's complaints, from what I heard and 
observed between Mr Armstrong for the union and CALM's 
witnesses I am satisfied that there is sufficient tension on 
which to base a conclusion that both the union and CALM 
have not helped each other to the extent they should have 
in this case. 

The fundamental ground in the union's argument in this 
case is that Mr Taylor is the unfortunate victim of a 
management conspiracy, indeed a conspiracy that goes back 
as far as 1985. The architect of this conspiracy is said to be 
Mr Underwood, CALM's General Manager, and Mr 
Underwood's chief aide in this conspiracy is Mr Haswell, 
Metropolitan Regional Manager. Mr Rowland, Mr Martyn 
and Mr Griffith who testified for CALM are also variously 
implicated in the alleged conspiracy and I was asked to 
disregard a good deal of what they said. 

By letter dated 23 November 1990 from Dr Syd Shea, 
Executive Director, Mr Taylor was told that following 
interviews with Mr Haynes, Director of National Parks, 
concerning the complaints raised about his performance as 
Ranger in Charge (RIC) Garden Island, it had been decided 
that he should be transferred from the island to Yanchep 
National Park where he would carry out duties as directed 
by the senior ranger. In that position he would continue to 
receive his prescribed wage as RIC but he would be on 
rostered hours and therefore not entitled to receive the "no 
fixed hours" loading. He was also told that his work at the 
Yanchep National Park would be monitored over 18 months 
to be followed by a review of his performance and it was 
made clear to him that reports of poor performance during 
that time could result in his dismissal. 

Mr Haynes did not act according to the recommendation 
made by Mr Haswell which was that Mr Taylor be 
dismissed, although it is clear that Mr Haynes thought that 
Mr Taylor's performance had been far enough below par to 
warrant a disciplinary action. I stress that in this case it is 
not Mr Haynes' opinion of what is or is not fair but my 
opinion on which the decision turns, nevertheless in this 
whole sorry and protracted case it seems that Mr Haynes is 
the one person in management who is not seen by the union 
as part of its alleged conspiracy and for that reason I have 

given considerable weight to his views. From his testimony 
I conclude that he understands rangers and what is expected 
of them as employees. In fact Mr Haynes knew of 
complaints made against Mr Taylor regarding his work 
performed in 1985 but he dismissed these complaints as 
hearsay and unreliable. However in the final analysis he 
came to believe that the evidence was too strong to disregard 
the likelihood of its truth and he was moved to take the 
corrective action that was endorsed by Dr Shea. In my 
opinion Mr Haynes was prepared to do all that he could to 
help Mr Taylor and that was shown by the fact that he agreed 
to hear Mr Taylor's personal explanations regarding the 
charges made against him before making his final decision. 
In my opinion it is of the utmost importance that Mr Haynes 
was so disappointed with Mr Taylor's explanations that he 
thought that he had no reasonable course to follow other than 
make the recommendations that he did. 

I think that it is noteworthy that Mr Taylor was asked at 
the outset of his examination in chief whether he had 
experience in administration duties or the interpretation of 
plans. None of the evidence concerning the complaints 
against Mr Taylor would cause me to find that he was 
presented with work beyond the capacity and competence 
expected of a ranger in charge and I say that in the light of 
Mr Maker's testimony that Mr Taylor's job was more 
difficult than might ordinarily be the case because of the 
complicating factor of being responsible to the Captain of 
HMAS Stirling as well as to CALM. From the evidence I 
have formed opinions about the range of duties and 
responsibilities of rangers and the type of persons most 
likely to perform those duties and responsibilities creditably. 
I have looked closely at the background material concerning 
rangers Maher and Neal as well as the various descriptions 
of the duties encountered and I conclude that rangers must 
be thoroughly practical persons whose chief attributes are 
initiative and common sense. In my opinion a ranger's tasks 
are those in which the average tradesman would excel 
because such persons are, as a class, resourceful and 
practical persons. Mr Taylor not only has trade qualifica- 
tions as a motor mechanic who has worked on large 
earthmoving equipment he also holds a pilot's license and 
in considering these attributes together with his length of 
experience as a ranger I would have to say that CALM could 
fairly expect from him an above average performance in the 
position of RIC. I am not impressed with attempts to explain 
matters concerning Mr Taylor's performance as though he 
was to be excused as an average performer. Nor on the whole 
am I impressed with the proposition that he is to be excused 
on the grounds of serving two masters. So far as there may 
be difficulties from time to time that require advice direction 
there are avenues always open for the asking and in my 
opinion these avenues were not availed of by Mr Taylor 
when they should have been. 

Mr Haynes testimony as much as any other part of the 
testimony in this case reveals that opinions were held about 
Mr Taylor's work performance amongst some management 
personnel without him knowing about them. That is 
unquestionably an unconscionable state of affairs that 
should not have been allowed to happen. Taken together 
with allegations of spying on Mr Taylor, at least partly 
admitted and in my opinion sustained, the unexplained 
omission of hand written comments on. one important 
exhibit, and some questionable entries in Mr Rowland's 
diary there is some ground for the union's conspiracy theory. 
But I return to Mr Haynes' observation about Mr Taylor's 
apparent willingness to take part in an appraisal of his ability 
to perform in 1988 and the fact that at the end of six months 
he showed a marked improvement. That was both proof of 
less than adequate performance beforehand and also an 
ability to perform satisfactorily if he was minded to do so 
notwithstanding the responsibilities he had to HMAS 
Stirling. At that stage any adverse information, secret though 
it was, on Mr Taylor's personal file was made nugatory. And 
whilst it is the union's case that the conspiracy remained a 
fact, that has to be considered against the other possibility 
that is fundamental in CALM's case, that Mr Taylor showed 
that he was likely to lapse back into an unacceptable level 
of performance. Mr Haswell began to look at Mr Taylor's 
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performance again because he had every right to expect an 
above average performance from Mr Taylor and the 
information he had showed that Mr Taylor was deficient in 
several areas. Mr Haswell expressed his concern in terms of 
a percentage figure and I am not altogether sure that that was 
an appropriate way of putting it. Nevertheless he took action 
on valid information and Mr Taylor was called upon to give 
his account of it. 

But the other aspect of CALM's case against Mr Taylor 
is that he is determined not to be transferred from Garden 
Island. On this point I turn to consider Mr Taylor's cross 
examination. 

Mr Taylor was examined at considerable length on the 
subject of transfers of rangers within CALM's operations 
and also the fact that he was seconded to work on Garden 
Island as distinct from being transferred. At this stage I 
became aware of indirectness and vagueness in his answers 
that raised concerns in my mind as to his reliability as a 
witness. It seems to me that even if Mr Taylor was not being 
deliberately indirect and vague in answering questions put 
to him during his cross examination he would easily give 
his supervisors a negative impression of himself based on 
answering in the same way questions put to him concerning 
the way he performed his work. 

Furthermore Mr Taylor seemed to sum up his attitude to 
the question of transfers when he said "I don't know about 
anyone else. I've got my own problems to worry about." In 
truth that is not a fair statement. In the final analysis a policy 
of transfers must come down to fair treatment between 
rangers as members of the group, and between the group and 
CALM. The possession of a house in an area and the close 
proximity of the whole family, including the ranger's 
parents and siblings, to that house will doubtless be a 
consideration in determining the interests of a particular 
ranger, as will the amount of time the ranger may have 
already spent on duty in areas away from the place he calls 
his home base. But these considerations apply to all rangers. 

The subject of transfers was raised again at the end of Mr 
Taylor's cross examination and in my opinion what he said 
there provides the strongest grounds for saying that rather 
than being confused about his responsibilities to CALM 
because of responsibilities he has to HMAS Stirling, he has 
it fixed in his mind that CALM's requirements are 
secondary. 

The following questions put to Mr Taylor and the answers 
he gave illustrate my point. 

Question. So notwithstanding these proceedings, its 
CALM's expectation, the Navy's expecta- 
tion, the transfer policy expectation and the 
statement of arrangements that your term will 
have expired and you should move on. Is that 
not so? 

Answer. According to the paperwork but, as the 
Captain stated yesterday, he's more than 
pleased with my performance and, as I said 
earlier on, if a ranger or anyone is doing their 
job and keeping everyone happy, why trans- 
fer them? 

Question. But he also said that it was his expectation 
that you would be moving as the secondment 
was ended, don't you agree? 

Answer That was in the agreement. 
Question Will you accept quite happily that under 

these circumstances that you would accept a 
transfer to another park as a ranger in charge? 

Answer A transfer, I realise, would have been 
imminent at some stage, but it was the way 
it was gone about to get me transferred which 
I wasn't too keen on. 
Are you aware that during the conciliation 
proceedings in respect of this dispute I had 
mentioned the possibility of you transferring 
to Serpentine Mr Taylor? 
I did hear that was open. 
The reason I mentioned that possibility, Mr 
Taylor, was that I thought it might overcome 

your problem with your housing. Did you 
ever consider that possibility? 

Answer No, I didn't. 
Question It suits you, doesn't it, to stay on Garden 

Island? There's not many duties, attending to 
dignitaries and doing tammar patrols? 

Answer There's more to it than that. 
Question But would you agree that what has happened 

is the need to become more efficient and the 
need to supervise that standards have caught 
you wanting in your performance on CALM 
duties? 

Answer I was doing my duties. 
Question Which duties are you talking about? 
Answer As I stated before, as laid down, which the 

Captain was quite happy for me to do, public 
duties. 

Question What about the duties that CALM gave you? 
Were you happy doing those? 

Answer Well, if its authorised by the Commanding 
Officer, yes. 

Question If they're delegated to CALM by the Com- 
manding Officer, you're happy to do them? 

Answer If they're delegated by the CO, yes. 
Whilst the union contends that CALM's officers have 

conspired to construct a case against Mr Taylor because they 
are out "to get him" Mr Taylor himself is quite possibly 
the cause of all the attention given to him due to a clearly 
conveyed impression that he believes that he is entitled to 
remain permanently at Garden Island. That is how I interpret 
the evidence in the foregoing questions and answers and 
notwithstanding the union's efforts to establish the conspir- 
acy theory I do not consider it a probability. In Mr 
Armstrong's submissions and Mr Taylor's testimony Mr 
Underwood, the General Manager, is identified as the person 
behind the conspiracy. Mr Underwood's cross examination 
took up the greater part of one day's proceedings. I have 
found nothing in that testimony that would cause me to 
believe that Mr Underwood has conspired against Mr 
Taylor, nor is there anything in Mr Haswell's testimony that 
would cause me to change my mind. I think the more likely 
proposition is that Mr Taylor created concern because of his 
own attitude towards CALM. In other words he was not 
altogether a loyal employee and an investigation into his 
performance is warranted on entirely legitimate grounds. 

From the answer to the first question reproduced above 
Mr Taylor believes that he was "keeping everyone happy." 
Of course he was not, CALM was very unhappy with him. 
He seemed to accept that at some time he would be required 
to transfer, but he gave no consideration to an offer that he 
accept a transfer to Serpentine which might have been the 
best alternative. Perhaps he would answer that to accept 
Serpentine would be to accept the way he believed CALM 
went about trying to transfer him. But against that it must 
be said that Mr Cooper's suggestion carried with it no 
reduction in classification and since Mr Taylor said earlier 
that he was concerned with clearing his name Mr Cooper's 
offer was due more consideration. 

But having regard for the answers to the last four 
questions I do not think Mr Taylor is really in a position to 
question CALM's investigation of him. Quite clearly as far 
as he is concerned CALM does not tell him what to do, a 
staggering proposition bearing in mind that CALM employ- 
ees him. 

The schedule of questions for determination of the Act 
are: 

1. Whether the performance of Wayne Taylor on 
secondment as Ranger in Charge, Garden Island 
is satisfactory or not. 

2. Whether the Department of Conservation and 
Land Management is entitled to transfer Wayne 
Taylor to another position for supervision pur- 
poses. 

My answer to the first question will be obvious from my 
reasons and I will make a declaration to that effect. 

Question 

Answer 
Question 



As to the second question I note that when Mr Taylor was 
asked by Mr Cooper what he wanted from this case he said 
he wanted to have his record cleared. In my opinion Mr 
Taylor is quite capable of performing at the level as a Ranger 
in Charge that is expected of him by CALM. He does not 
require supervision to do that but simply a different attitude. 
My order will reflect these observations. 

Appearances: Mr B. Cooper appeared on behalf of the 
Applicant. 

Mr D. Armstrong appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Department of Conservation and Land Management 

and 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch. 
No. CR 951 of 1990. 

COMMISSIONER O.K. SALMON. 
13 December 1991. 

Declaration and Order. 
HAVING heard Mr B. Cooper on behalf of the Department 
of Conservation and Land Management and Mr D. Arm- 
strong on behalf of the Federated Miscellaneous Workers' 
Union, the Commission hereby declares and orders as 
follows — 

Declaration. 
That the performance of Mr Wayne Taylor, Ranger 

in Charge, Garden Island has not been at the level that 
could be fairly expected of him by the Department of 
Conservation and Land Management. 

Order. 
That subject to all normal procedures applying to the 

transfer of persons employed as Rangers in Charge, the 
Department of Conservation shall transfer Mr Wayne 
Taylor from Garden Island to another location without 
reduction in classification or income through depriving 
him of the "no fixed hours" allowance. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Painters' and Decorators' Union of Australia, 

West Australian Branch, Union of Workers 
and 

Metro Sanding Co. 
No. CR 730 of 1991. 

COMMISSIONER A.R. BEECH. 
18 December 1991. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant union 
claims that Mr Adrian Crockett was unfairly dismissed by 
the respondent company on the 7th November 1991. The 
application proceeded on the basis of some agreed facts, and 
as the case developed other facts occurred which were not 
contested. Accordingly, it is agreed that the applicant was 
employed as a floor sander between the 8th December 1988 
and the 8th November 1991 (the evidence showing that the 
dismissal which occurred, occurred on a Friday, that date 
being the 8th November 1991). 

It is conceded that a period of eight hours' notice was 
necessary to terminate the contract, and it is common ground 
that Mr Crockett was terminated in accordance with his 
contract of service: he was either given eight hours' notice 
or payment in lieu thereof, in addition to payment for all 
time worked up to the point of dismissal and accrued 
pro-rata annual leave. Therefore the onus in this matter as 
recognised by the applicant union lies with the applicant. 

The respondent company is a small one, currently 
employing six persons who are employed in teams of two. 
Each team is given a work vehicle containing the equipment 
necessary for the performance of the work of the company. 
The vehicle is given in to the custody of the senior person 
of the two person team. The teams of two report to the 
premises of the respondent company on a Monday, at which 
time they are given a list of the jobs to be undertaken by 
them that week. They then report directly to those jobs 
throughout the week, and finish the week by reporting at the 
premises of the employer once again. The vehicle is given 
on the understanding that it may be taken home each day 
by the senior person, and used by the team to report directly 
to the job. It is not to be used for any other purpose, or used 
out of hours. 

There are two broad reasons given by the respondent 
company for the dismissal of Mr Crockett, they being 
misuse of the company vehicle and a deteriorating standard 
of workmanship. For the purposes of this exercise, the 
Commission believes that it is appropriate to focus upon the 
first of those two reasons. The Commission does not believe 
that there is a substantial degree of conflict in the evidence 
given by the various witnesses, but rather there is a question 
of interpretation, or of emphasis. It seems clear that Mr 
Crockett was regarded as a senior person at an earlier stage 
of his employment, and was allocated a vehicle in the 
manner recorded earlier in these Reasons for Decision. The 
Commission heard direct evidence that on two occasions Mr 
Crockett was seen driving the vehicle on the weekend. Mr 
Crockett concedes this. He was spoken to on the Mondays 
following those incidents, and on those occasions provided 
reasons for having used the vehicle but was warned that use 
of the vehicle was not permitted. Evidence was also given 
that two parking tickets relating to Mr Crockett's vehicle 
were received by the employer (to whom the vehicle is 
registered). Whilst the Commission understands that the 
company makes it clear to employees that parking tickets 
(and for that matter speeding tickets) will not be paid for, 
the evidence was that the parking tickets related to a time 
and date which was out of hours, and in an area where the 
company would not have expected Mr Crockett to be 
legitimately driving on company business anyway. Mr 
Crockett apparently does not recall the incidents. 

A third event occurred when the wife of the proprietor saw 
Mr Crockett driving the vehicle on a Saturday. The company 
made contact with Mr Crockett that day and required the 
return of the vehicle. The proprietors of the company drove 
to Mr Crockett's home and removed the vehicle, with Mr 
Crockett's knowledge. This incident was discussed with Mr 
Crockett on the following Monday and as a result of that 
discussion the company decided that they would not on that 
occasion dismiss Mr Crockett, but rather would give him a 
final warning. The warning was confirmed in writing 
(exhibit 2). 

For the purposes of these Reasons for Decision, the 
Commission passes comment on two aspects of the incident. 
Firstly, in the discussion held on the Monday with Mr 
Crockett, Mr Crockett indicated that he would not offend 
again and in fact would give "110%" to the company. The 
second is that the written warning stated that if Mr Crockett 
should offend again, he would be dismissed without notice. 
Following this incident, the vehicle was not returned to the 
custody of Mr Crockett. 

On or about Friday the 1st November 1991, the company 
decided, for a number of reasons, to allocate a vehicle to Mr 
Crockett and to further allocate to him a less experienced 
employee, Mr Smith. Thus, Mr Crockett would be the senior 
employee who would have custody of the vehicle, Mr Smith 
would report each day to Mr Crockett's address in Mosman 
Park from which they would then drive to their allocated 
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work. Mr Crockett took custody of the vehicle on Monday 
4th November 1991. It is quite clear, and was conceded by 
Mr Crockett, that on the night of Tuesday 5th November 
1991 Mr Crockett stayed the night at the house of a friend, 
and used the company vehicle to drive from his usual 
address to his friend's house. As it happened, this became 
known to the respondent employer in two ways. 

Firstly, the company was rung on the Tuesday evening by 
a prospective customer who recognised the van and lived in 
the same street as Mr Crockett's friend. The prospective 
customer rang the company to ask if work was being 
undertaken in the customer's street could some additional 
work be done at the customer's house. This caused the wife 
of the proprietor to confirm at approximately 7.00am on the 
following Wednesday morning that the vehicle was indeed 
parked away from Mr Crockett's usual place of residence. 

The second event is that Mr Smith's mode of transport 
was incapacitated on the morning of the 8th, and he needed 
to get a message to Mr Crockett to advise Mr Crockett that 
he, Mr Smith, would be unable to travel to Mosman Park 
by 7.30 in the morning and could Mr Crockett please pick 
Mr Smith up from Fremantle. He was unable to have this 
message relayed as Mr Crockett was not at his usual place 
of residence, and when he had not been collected by 
approximately 8.15am he rang his employer to explain what 
was amiss and why he was unable to rectify the situation. 

In the opinion of the Commission the fate of this 
application turns upon this incident. It is here that there is 
a significant difference in the evidence. In Mr Crockett's 
evidence, he had taken the van to his friend's house because 
he had intended to leave from that house and go directly to 
the job in question. Under cross-examination it was clear 
however, that in fact on the Wednesday morning Mr 
Crockett drove from his friend's house to his usual place of 
residence, and then to collect Mr Smith, before proceeding 
directly to the job. Further, Mr Smith gave evidence that Mr 
Crockett had had to return to his usual place of residence 
in order to change from his casual clothes to his working 
clothes prior to starting work. Finally, although Mr Crockett 
and Mr Smith were working together as a team, Mr Crockett 
did not tell Mr Smith the previous day to come to the new 
address of his friend on that Wednesday morning. It seems 
clear that Mr Crockett did intend to return to his usual place 
of residence before driving to work in order to collect Mr 
Smith. 

From the foregoing, the only conclusion the Commission 
can come to is that Mr Crockett indeed did knowingly break 
a rule of which he was well aware, which he had broken at 
least three, and possibly five times previously, the last 
occasion of which warranted a formal and final warning. It 
occurred only two days after the vehicle had been returned 
to him following a period of "suspension" during which the 
vehicle had been removed from his custody. If his actions 
on this occasion had been in the employer's interests, as the 
Commission understood Mr Crockett's evidence to intimate, 
then this should have been cleared with the proprietors of 
the company beforehand. The Commission has no reason to 
believe from the small size of the workforce and the 
demeanour of all of the witnesses who gave evidence in the 
proceedings, that such a request from Mr Crockett would not 
have been able to be raised by him and discussed. It was not 
raised. Further, the dismissal of Mr Crockett was not done 
as a "dismissal without notice". It was done in accordance 
with the contract and represents an exercise of the 
employer's right to dismiss. The Commission is also 
satisfied that there was not a sufficient element of unfairness 
to Mr Crockett following the incident. On the evidence, Mr 
Crockett did not seek to explain his use of the vehicle on 
the night in question on the Wednesday, nor the days that 
followed. I am satisfied from my observation of the 
witnesses that an opportunity was extended to Mr Crockett 
to provide an explanation, but he chose not to. Even if by 
that stage the employer had decided to dismiss, the opinion 
of the Commission having heard Mr Crockett's evidence, is 
that the employer was within his rights to have done so. In 
this regard it is appropriate to repeat the well known decision 

of this Commission in HEIU v. Wongan Hills Hospital, 59 
WAIG 11, where at page 12 the following was said: 

"The second general issue raised by this appeal is 
the question, on the one hand, of the right of an 
employer to dismiss an employee and, on the other 
hand, the right of an employee not to be dismissed. 
Again, though volumes may be written on the subject, 
the matter may be stated quite shortly for our purposes 
and the right in each case may be expressed in virtually 
the same terms. The employer has the right to terminate 
the services of an employee but it is not an unqualified 
right. An employee has the right to remain in his 
employment but it is not an unqualified right. The right 
to terminate the employment in the one case and to 
retain the employment in the other case has attendant 
obligations. An employer may dismiss an employee but 
if, in all of the circumstances, the appeal is shown to 
the Commission to represent an unfair exercise of the 
right of dismissal the Commission will interfere with 
that exercise of the right, and will, to the extent that 
appears fair, protect the employee in his employment. 
However if the employee so conducts himself that, in 
all the circumstances, his conduct can be seen as 
inconsistent with his obligations as an employee, he 
will have great difficulty in satisfying the Commission 
that it should interfere on his behalf. It is an area in 
which the equitable maxim that "he who comes into 
equity must come with clean hands" is far from 
inappropriate. Finally, in these general comments it is 
as well to stress that we are not discussing the question 
of dismissal for misconduct, but of termination by 
notice in the ordinary course of employment rela- 
tions." 

In the opinion of the Commission, Mr Crockett's use of 
the company vehicle on the night of Tuesday the 5th 
November 1991 was in all of the circumstances an act quite 
inconsistent with his obligations as an employee. There is 
much to be said also in this case for the emphasis on trust 
which underpins the operations of this particular employer, 
and the Commission can understand that in the circum- 
stances that trust has been severely damaged. For the above 
reasons alone, the termination of Mr Crockett was not unfair. 
There is, in the circumstances, no need to consider other 
reasons or evidence given before the Commission. The 
application will therefore be dismissed. 

Order accordingly. 
Appearances: Ms J Harrison for the applicant. 
Mr M Jensen for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Painters' and Decorators' Union of Australia, 

West Australian Branch, Union of Workers 
and 

Metro Sanding Co. 
No. CR 730 of 1991. 

COMMISSIONER A.R. BEECH. 
18 December 1991. 

Order. 
HAVING heard Ms J. Harrison on behalf of the Applicant 
and Mr M. Jensen on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

BMP Iron Ore Limited 
No. CR 704 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred for hear- 
ing and determination pursuant to Section 44 of the Act is: 

"The claimant union claims that Mr Mike Russell 
was unfairly dismissed from his employment with the 
respondent and seeks his re-instatement without loss of 
wages and entitlements. 

The respondent objects to and opposes the claim." 
The matter came on for hearing at Newman on the 9th 

December, 1991 and concluded on the 10th December, 
1991. The applicant submitted that even though the 
respondent had stated in it's letter of dismissal to Mr M.A. 
Russell that dismissal was with payment of a week's pay in 
lieu of notice, the finding that the respondent "would be 
entitled to summarily terminate your contract of employ- 
ment for misconduct" (Exhibit A) showed in reality a 
summary dismissal. Thus it was submitted that the 
respondent should proceed first to satisfy the evidentiary 
onus. 

This course was opposed by the respondent on the ground 
that it was a genuine termination with notice and not a true 
summary dismissal. 

The Commission decided that: 
"Mr Caspersz, I'm of the view, having heard you 

both, that having regard to the contents of paragraph 
1 of exhibit A, that the — or rather, your client formed 
a view, was prepared to act on that view and in fact 
acted on it. On that basis, I'm of the view that the 
evidentiary onus —and that's all it is —to establish that 
the person might (have) behaved in "a hostile, 
intimidating and unacceptable manner" lies with you, 
and I would ask you to proceed on that basis." 

The nature of the evidentiary onus in such a case was 
settled by the Industrial Appeal Court in Mouritz vs Shire 
of Esperance (71 WAIG 891) and having heard the evidence 
of Messeurs S.D. Cox, R. Allin, R.A. Bruce and B.J. 
Wolfsbaur (Transcript pages 7-52), the Commission con- 
cludes that the required onus was plainly met by the 
respondent. The onus then shifts to the applicant to 
demonstrate that the dismissal was in all the circumstances 
unfair as per the tests in the Undercliffe case (65 WAIG 
325). 

Summarised, the background is that on or about Thursday 
24 October, 1991 an incident occurred at the end of the night 
shift involving Mr M.A. Russell and Mr A.J. McCormick. 
These two persons had on any view a heated argument, were 
separated by Ms C.A. Mataka during which process Mr 
Russell either reached for Mr McCormick across Ms 
Mataka's shoulder or simply gestured with cupped hand, 
palm up, for Mr McCormick not to leave, depending upon 
which evidence is to be preferred. Mr McCormick then left 
the scene rapidly and entered the change rooms and Mr 
Russell, accompanied by Ms Mataka, also left the scene. 

The incident was noticed by Foreman S.C. Cox whose 
evidence (Transcript pages 11-22) was that Messrs Russell 
and McCormick were facing each other about five inches 
apart. Mr Russell was pointing his finger at Mr McCormick 
and then in Mr Cox's words: 

"And what happened after that?—I looked up. It was 
very quick—that I noticed this first gesture. The next 
thing that I saw was a very quick thrust forward 
because at this stage also they were starting to back off 
to the left—the way Mr McCormick was backed off 
too. He appeared just to back off slightly and then there 

was a very quick thrust at which stage I thought there 
had- been contact made. 

Right, and what happened then?—I noticed Tony 
come in through the door. Actually first of all I turned 
to Mr Bruce and said, "Did you see that?" and as I 
looked back up Tony had come in through the door. 

Tony— that's Mr McCormick?—Mr McCormick, 
sorry, yes—he had come in through the door. He had 
actually edged through the door really — very quickly — 
and run off into the change room." 

"And what happened then?—I turned back to Rob 
to see if he was watching. When I looked back Mr 
Russell was going out through the door and it was all, 
sort of, over. 

And what happened after that? How long did all of 
this take?—It was over within a matter of probably 20, 
30 seconds." 

(Transcript page 12) 
"What happened then?—I went down to the back of 

the change room. Tony was just going out the door. 1 
said, "Are you all right, mate?" He said, "Yeah, I'm 
right." I said, "You can do him for that, you know." 
He said, "No, no, she's right." I said, "Are you sure? 
You know you can do him for that." He said, "No, I 
just want to leave it at that." " 

"To your knowledge, did Mr Russell hit Mr 
McCormick?—No, I wasn't sure at all if he had 
actually struck him." 

(Transcript page 13) 
Mr Cox had given evidence that earlier in the shift Mr 

Russell had approached him enquiring as to Mr 
McCormick's whereabouts and I will return to this matter 
later herein. 

The evidence of Mr R. Allin, Mine Supervisor —B Shift, 
is to the effect that at the conclusion of the pre-shift meeting, 
he was having a conversation with Mr Russell in which 
Russell referred to "Steve Keogh's drinking mates". Mr 
McCormick was passing and overhearing that comment 
interjected to Russell, "You're full of shit" and continued 
on his way out.Mr R.A. Bruce, Mine Foreman, gave 
evidence that he had not seen the incident between Russell 
and McCormick, however, he described events immediately 
following the incident during cross-examination: 

"So what happened then? He had more words with 
Chrissie and turned on his heels and went out?—No. 
What happened then was-Chrissie had him by the arm 
as they came through the door. Mike pushed his arm 
out to push Chrissie aside. Chrissie went aside —she 
was on the wall. As you come in through that door she 
would have been on the wall—on the right —hand side 
looking at the door. She then came back and grabbed 
Mike's arm and she was saying, "Mike, not here; not 
here." 

(Transcript page 40) 
"Why didn't it require your stopping it?—Because 

of Chrissie, I thought it was —Chrissie saying, "Mike, 
not here; not here" — when Mike suddenly realised 
where he was. He was inside. He knew then that he was 
obviously inside; there was supervision there—stand- 
ing there watching it. It would have been pretty silly 
to carry it on any further. 

And you never saw anything like a blow taken at Mr 
McCormick?—No, that's correct." 

(Transcript page 41) 
Mr Bruce, on his evidence, being concerned about the 

matter went to the Industrial Relations Department to seek 
advice on the events. 

Mr B.J. Wolfsbaur, Foreman — D Shift, was called to give 
evidence and he testified that he was coming onto day shift 
when he observed Mr Russell and Ms Mataka, the latter 
person holding on to the former. Mr Russell allegedly 
pushed Ms Mataka aside but then turned about and left the 
area with her. 



I return to the evidence of Mr Cox because apparently Mr 
Cox at the end of crib break joined a conversation with Mr 
R. Allin and Mr Alan Ellicott, a Shift Foreman, concerning 
the alleged exchange of words between Russell and 
McCormick at the start of shift. Mr Cox then recalled 
Russell asking him the whereabouts of McCormick but as 
he was busy he took no further action except to advise Mr 
McCormick of the enquiry and to report any problems. 

The Commission has summarised the above evidence 
because apart from Russell, McCormick and Ms Mataka, it 
was the most direct evidence available to the respondent 
from those present at the time of "the incident". The 
evidence of Russell and McCormick is not greatly different 
and is, in essence, that: 

(a) McCormick was aware from Cox that Russell was 
"looking" for him. 

(b) McCormick at the end of the shift confronted 
Russell (who was waiting for him) and, to say the 
least, demanded to know what Russell wanted of 
him. 

(c) Russell responded to the effect that there was "a 
serious problem" which required sorting out 
because Russell felt that he had been insulted and 
called a liar by McCormick. 

(d) McCormick testifies that one option put to him by 
Russell for "sorting it out" was to "step outside 
the security gate to sort it out". 

(e) Ms Mataka stepped between Russell and 
McCormick but Russell reached over her shoulder 
towards McCormick causing him to step back. 

(f) Mr McCormick took Ms Mataka's advice and left 
the scene for the change rooms. 

In cross-examination Mr McCormick described the action 
in these terms: 

"Perhaps you could show us first?—It was a very 
restricted movement, like — it wasn 't like a fast move- 
ment or anything of the sort, it just came over like that 
across the shoulder, and it might have been to get 
Chrissie out the way or to pat her on the back or to grab 
my throat, I don't know, but I stepped back and said, 
"You have got a serious problem," and  

So he could have been reaching for you to either put 
Chrissie out of the way, pat her on the back, or to grab 
you. Is that your evidence?—It could have been either. 
I don't know his intention. 

But you stepped back?—I stepped back 
Your initial reaction —your natural reaction — was to 

step back from that?—Yes. 
Why was that? Because you felt threatened, I 

guess?—Well, I stepped back because if he was going 
to touch me I would have responded probably, so I — 

You didn't want to be put in the situation of having 
to respond?—Well, you know, I was just as upset as him 
and if he had touched me I would have probably 
touched him as well, so I stepped back to sort of get 
out of the way and, I mean, he didn't reach over, you, 
really quickly to try and grab me. It was restricted 
movement, almost as if he didn't want to have his hand 
there type of thing, and it wasn't clenched fist or 
anything." 

(Transcript pages 72 & 73) 
(Emphasis added) 

Mr Russell's description of the specific events of the 
incident, under cross-examination, are that: 

"You had been seeking out Mr McCormick deliber- 
ately. Isn't it the case that even at that stage you were 
intending to be as confrontationalist as possible with 
Mr McCormick—I had no intention of intimidating or 
causing Mr McCormick any ill feeling. The whole 
purpose of my seeking Mr McCormick was to resolve 
the difference between us so that we could put it to 
bed." 

(Transcript page 129) 

"In fact you weren't concerned about Mr 
McCormick festering on anything. You weren't con- 
cerned about helping Mr McCormick through any 
difficult period. You were only concerned about being 
confrontationalist and aggressive to Mr McCormick. 
That's the case, isn't it?—That's your assertion, that is 
not what was my intention." 

(Transcript page 130) 
"Well, could I suggest to you that you were thinking 

very clearly about Mr McCormick and about the 
suspicions you had about him and about doing him 
violence. That was the case, wasn't it?—That's a 
ridiculous statement to make. No." 

(Transcript page 132) 
"Mr McCormick said to you something to the effect 

then, "I'm not going to listen to you dribble more 
shit." Is that correct?—That's—yeah, something like 
that. Yeah, I think that was the words he used. 

Was this when you had your meltdown?—Cher- 
nobyl, yeah, that's it. We had it — as soon as Tony came 
up to me and started yelling at me I considered that the 
meltdown, boom. He had been dwelling on it obvi- 
ously—I had —and when two people come together 
that have perhaps been thinking about it all night, and 
perhaps he got as little sleep as I did —boom. 

So you totally lost control of yourself then. IS that 
the case?—No, I wouldn't say I totally lost control. I 
think I considered —I considered I used considerable 
restraint, certainly as much restraint as Tony was 
demonstrating." 

(Transcript page 137) 
"But, Mr Russell, you were in a meltdown situation 

here, on your evidence. You are very angry, you are 
very aggressive, on your evidence. It is the case, isn't 
it, that if Miss Mataka hadn't intervened you would 
have come to blows with Mr McCormick?—No, that's 
completely wrong. It's not the sort of person I am." 

(Transcript page 138) 
"Isn't it the case that you lost your temper, you had 

a melt-down and then you lunged for Mr McCormick 
and he took a step backwards. Isn't that correct?— 
That's a ridiculous, absurd statement to make. I'm 16 
stone and Chrissie is 8 stone. I mean —I never lost my 
temper to the point where Tony was in any imminent 
physical danger. There was no such indication there. 

You admit that you went after Mr McCormick?— 
Yes, because I explained that what had happened was 
never meant to occur. It was a blow-up between two 
people that just got out of hand. I said, "Tony, come 
here —Tony" and I went after him like that —I reached 
out and went, "Tony" and I followed him to the door 
and then he went straight through into the change 
rooms. I saw two foremen there and I thought, "Oh no. 
I know how this is going to look. It's ridiculous." So 
off I went. I threw my hands in the air and just said 
"Tsch"." 

(Transcript page 140) 
The incident was reported later to Mr B.W. Steane, Mine 

Manager, who testified (Transcript pages 197-215) that the 
three persons concerned (Messrs Cox, Bruce and Allen) 
each described to him what they had seen, that Industrial 
Relations were requested by him (Mr Steane) to join the 
group and did so and the matter was discussed. Later Mr 
McCormick related to the group his recollections of the 
incident having previously supplied a written statement to 
the respondent. At this point, as Mr Steane testified, he, as 
company representative, had formed the view that: 

"So disregarding, as I have said, the evidence you 
heard from Mr McCormick yesterday, what was your 
view, as the company's representative, of what had 
occurred at that stage? As I have said, you have now 
heard the foreman and you have heard Mr Mc- 
Cormick?—Just —I will relate a little bit here. There 
had been an argument at shift change. The argument 
was heated, or became heated. There had been a lunge, 
or a motion to grab Mr McCormick. Mr McCormick 
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had taken evasive action. Mr Cox, when he came and 
saw me originally, was not sure whether a blow had 
been struck or not, but by the, shall we say, swiftness 
of the lunge, or the grab of Mr McCormick coming 
back, which Tony has since said at my office wasn't 
a contact — following the statements by the two 
foreman, and Mr Wolfsbaur came in the next day to tell 
me his side of things — three foreman then — there was 
no doubt in my mind that Mr Russell was after Mr 
McCormick and had it not been for the intervention of 
Miss Mataka he would have been physically harmed." 

(Transcript pages 199-120) 
(Emphasis added) 

It is to be noted that at this time Mr Steane had not spoken 
to/with Mr Russell. Later on Mr Russell, in company with 
Ms Mataka, met with Mr Steane, Mr Callaghan, Mr Meli 
and Mr Allin and it was at this time that Mr Steane 
acquainted Mr Russell with "what I knew of events" 
(Transcript page 200). Mr Russell then responded to Mr 
Steane with his (Russell's) side of the story of the incident 
as well as other matters. There was then an adjournment of 
the "investigation" so that Mr Steane could: 

"Then from where you sat as the company represen- 
tative why did you say then that there would be a 
continuing investigation? What was your view of the 
state of affairs at that stage?—I had heard evidence 
from some foremen, heard evidence from Mike 
Russell. I wanted to sit down and think about this 
evidence, see if there were any other things I had not 
seen, Mr Russell's file, for instance. I had not 
had —following the investigation, the one of Mr 
Russell, I had consultation with industrial relations, so 
I wanted to sit down and consider all the facts and if 
there was any further investigation required." 

(Transcript page 201) 
(Emphasis Added) 

Finally, in the afternoon of Friday, Mr Steane, after 
consultation with the General manager and others and after 
Mr Steane had been advised in writing that Messrs Russell 
and McCormick had "settled their differences" issued the 
letter of dismissal to Mr Russell. Mr Russell was terminated 
according to Mr Steane for having "behaved in a hostile, 
intimidating and unacceptable behaviour" (Transcript page 
203). 

The rules of natural justice, so far as unfair dismissals are 
concerned, were described by the Industrial Appeal Court 
in Mouritz vs Shire of Esperance (71 WAIG 891). In 
essence, Mr Steane had found Mr Russell guilty without 
hearing Mr Russell's side of the events. Mr Steane did not 
decide upon the penalty until after hearing Mr Russell which 
placed him (Russell) more in a position akin to mitigating 
than putting his version at first hearing. 

The evidence of Russell, McCormick and Mataka is, in 
essence, that a violent verbal exchange took place but that 
no physical action was contemplated by one against the 
other because, amongst other matters, both knew the penalty 
for fighting on the job was instant dismissal. However, from 
all the evidence given, the Commission finds on balance as 
follows: 

(a) Mr McCormick had gratuitously insulted Mr 
Russell at the start of shift. 

(b) As a result of (a) above, Mr Russell went" 
looking" for Mr McCormick during the shift but 
was unable to find him. 

(c) Mr Russell was short on sleep and towards the end 
of his shift had a verbal fracas with several angry 
intending bus passengers which made him upset. 

(d) Mr Russell waited, against the advice of Ms 
Mataka, for Mr McCormick at end of shift to "sort 
it out". 

(e) Mr McCormick approached Mr Russell in an 
aggressive manner standing very close to Russell 
and demanded to know what was the problem. 

(f) The heated argument began and worsened and Mr 
Russell on his own evidence reached "melt- 
down" meaning he was very angry. 

(g) At this point, other than for the intervention of Ms 
' Mataka restraining Russell and telling 

McCormick to "piss off" and Mr McCormick 
stepping back to avoid Mr Russell's grab for him 
and then leaving the scene hurriedly, violence 
would have occurred between them with Mr 
Russell as the initiator thereof. 

Whilst the two protagonists testified that actual violence 
between them would not have occurred, the Commission 
from observation of them during their evidence does not 
accept this contention. In the Commission's opinion, there 
was a violent verbal confrontation and on Mr McCormick's 
evidence he (McCormick) was very angry and if "touched" 
by Russell he would have "touched" back and, further, Ms 
Mataka's intervention to prevent violence on Mr Russell's 
part lends further support to the finding in (g) above. 

The respondent had reached (as earlier stated herein) the 
same conclusion and therefore dismissed Russell. 

The employer is bound by a duty of care to it's employees 
and to provide a safe working environment for them. 
Further, I accept the evidence of Mr Steane that Russell, for 
reasons known only to him, described his (Russell's) past 
pugilistic episodes and this was a factor in Steane's decision 
to dismiss. 

It is a further factor in the Commission's conclusion that 
violence was imminent on Russell's part. 

Finally, the evidence that Russell and McCormick had 
later settled their differences, which was known to Steane, 
does not lead to the conclusion that the incident should 
thereafter be lightly regarded. The contrary, for the reasons 
above, is the Commission's finding on all the evidence. 

The respondent's conclusion that Mr Russell behaved in 
a hostile, intimidating and unacceptable manner has not 
been shown, on balance, to be either erroneous or unfair in 
all the circumstances and the claim that the dismissal was 
unfair is not made out. 

Appearances: Mr M. Cuomo (of counsel) appeared on 
behalf of the applicant union. 

Mr T. Caspersz (of counsel) appeared on behalf of the 
respondent company. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

BHP Iron Ore Limited. 
No. CR 704 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 December 1991. 

HAVING heard Mr M. Cuomo (of counsel) on behalf of the 
applicant and Mr T. Caspersz (of counsel) on behalf of the 
respondent, the Commission pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed 
(Sgd.) G.G. HALLIWELL, 

IL.S.l Senior Commissioner. 
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UNIONS— 
Application for alteration of 

rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by The Association of 
Draughting, Supervisory and Technical Employees, West- 

ern Australian Branch 
No. 1461 of 1991. 

PETER LAURENCE WISHART. 
Acting Deputy Registrar. 

5 November 1991. 
Decision. 

HAVING examined the applications, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements of the abovementioned Act and regulations 
have been met, I have this day registered an alteration to 
Rule 60 — Affiliation and Amalgamation of the registered 
rules of the applicant organisation. 

PETER LAURENCE WISHART, 
Acting Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.62 

In the matter of an application by The West Australian 
Psychiatric Nurses' Association (Union of Workers) 

Nos. 1389 & 1390 of 1991. 
PETER LAURENCE WISHART. 

Acting Deputy Registrar. 
5 November 1991. 

Decision. 
HAVING examined the applications, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements of the abovementioned Act and regulations 
have been met, I have this day registered an alteration to 
Rule 7—Entrance Fee and Contributions and Rule 40 — 
Alteration of Rules of the registered rules of the applicant 
organisation. 

PETER LAURENCE WISHART, 
Acting Deputy Registrar. 

CORRECTIONS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Myer Stores Limited and Others 
No. AG 10 of 1991. 

Retail Food Services Employees' Agreement 1991 
COMMISSIONER O.K. SALMON. 

18 December 1991. 
Correcting Order. 

WHEREAS an error occurred in Order No. AG 10 of 1991 
issued on 4 November 1991, the following corrections are 
made — 

1. Clause 9. — Hours: Delete from Part 1 — Hours of Work 
subclause (l)(c) and (d) of this clause and insert in lieu 
thereof— 

(1) (c) Provided that establishments employing on 
a regular basis 15 or more Food Service 
Employees Grades I to III per week, unless 
specific agreement exists to the contrary 
between an employer and such an employee, 
the employee shall not be required to work 
ordinary hours on more than 19 days in each 
4 week cycle. 
Where specific agreement exists between an 
employer and employee, the employee may 
be worked on the basis of: 
— not more than 4 hours' work on one day 

in each two week cycle. 
— not more than 6 hours' work on one day 

in each week. 
— not more than 7.6 hours' work on any 

day. 
(d) Provided that in establishments employing 

on a regular basis more than five Food 
Service Employees Grades I to III but less 
than 15 Food Service Employees Grades I to 
III per week, unless specific agreement exists 
to the contrary between an employer and 
such employee, the employee may be worked 
their ordinary hours on one of the following 
bases at the employer's discretion: 
— not more than 19 days' work in each 4 

week cycle. 
— not more than 4 hours' work on one day 

in each two week cycle. 
— not more than 6 hours' work on one day 

in each week. 
Where specific agreement exists, between an 
employer and an employee, the employee 
may be worked on not more than 7.6 hours 
on any day. 

2. Clause 40. — Maternity Leave: Delete subclause (3) of 
this clause and insert in lieu thereof— 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 
practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attached to that job until the 
commencement of maternity leave. 
If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
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maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof. 

3. Schedule A: Add the following to this schedule — 
Myer Stores Limited, City Arcade Tower, Perth, WA 
6000 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 
Editors Note: Original order published at 71 WAIG 2801. 

(3) Of each and every occasion upon which the 
respondent says that the applicant was coun- 
selled, including: 
(a) The date upon which the counselling is 

said to have taken place. 
(b) The subject matter of the counselling in 

each instant. 
(c) The person or persons who carried out 

the counselling. 
(Sgd.) C.B. PARKS, 

Commissioner. 

PROCEDURAL DIRECTIONS 

AND Orders- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Georgina Beale 

and 
Curtin Consultancy Services Ltd. 

No. 1473 of 1991. 
COMMISSIONER C.B. PARKS. 

17 December 1991. 
Order. 

WHEREAS an application for Further and Better Particulars 
was made during the hearing of the matter at the Western 
Australian Industrial Relations Commission on Monday 2 
December 1991 pursuant to the Industrial Relations Act 
1979; and 

Whereas the Commission, being satisfied that the 
applicant is entitled to know the full reasons for the 
termination of her employment and the particulars relating 
thereto, granted that application; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That within 7 days of the date of this Order, the 
respondent shall provide the applicant with the follow- 
ing particulars — 

(1) In relation to the document titled 'Georgina 
Beale Recent Supervision Guidance and 
Reprimands': 
(a) Separately, particulars of each and 

every event and/or complaint that arises 
from the document which formed part 
of the reason for the dismissal of the 
applicant. 

(b) In respect of each of the matters arising 
from (l)(a) hereof— 

(i) where and when each event com- 
plained of is said to have taken 
place; 

(ii) who is said to have been present 
and was a witness to the events. 

(2) In relation to any matter that is not contained 
in the document referred to in (1) hereof: 
(a) Separately, particulars of each and 

every event and/or complaint which 
formed part of the reason for the 
dismissal of the applicant. 

(b) In respect of each of the matters arising 
from (2)(a) hereof— 

(i) where and when each event com- 
plained of is said to have taken 
place; 

(ii) who is said to have been present 
and was a witness to the events. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Herdsman Constructions Pty Ltd T/A Hector Joinery 

and 
The Forest Products, Furnishings and Allied Industries 

Industrial Union of Workers W.A. 
No. 1678 of 1991. 

COMMISSIONER A.R. BEECH. 
12 December 1991. 

Order. 
WHEREAS an application was lodged in the Commission; 

And whereas the applicant has subsequently advised that 
the matter has been settled; 

And having heard Mr A.C. Tomlinson on behalf of the 
Applicant and Mr T. Daly on behalf of the Respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Concept Products 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
No. 1821 of 1991. 

Furniture Trades Industry Award No. A6 of 1984. 
COMMISSIONER A.R. BEECH. 

13 December 1991. 
Reasons for Decision. 

THE COMMISSIONER: Concept Products has lodged an 
application to vary the Furniture Trades Industry Award to 
insert a new clause 51. —Recognition of Conscience. This 
application, numbered 1821 of 1991, purports to be an 
application pursuant to regulation 90 of the Industrial 
Relations Commission Regulations for substituted service. 
Regulation 12(4) requires that the applicant serve a copy of 
the Notice of Application to vary the award upon all the 
named parties to the award. The applicant submitted in a 
written statement that service of the application by Concept 
Products would be "a compromise of our conscience. The 
ground we hold as consistent with our weekly celebration 
of the Lord's Supper is that we cannot recognise or have 
dealings or communication with a union or any such body". 
The order sought therefore is to relieve the applicant of the 
necessity to serve the claim upon the Forest Products, 
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Furnishing and Allied Industries Industrial Union of 
Workers, W.A. Pursuant to Regulation 90, this matter was 
heard ex parte by me in Chambers. 

The Commission as currently constituted is aware of 
some of the background to this matter due to a previous 
industrial dispute between the applicant and the then United 
Furniture Trades Union which became C 592 of 1990. The 
circumstances are rather unique. 

This matter is a machinery matter, with the principal 
issues underlying this application for substituted service 
being also, it is anticipated, the issues or part of the issues 
to be considered in the substantive application. Accordingly, 
although the Commission has some doubt that substituted 
service as envisaged by Regulation 90 may relieve an 
applicant of the obligation to serve a copy of the initiating 
application upon a union party to an award at all, the 
Commission will in this instance cause a copy of the 
application to be served by the Registrar upon the 
respondent union. In all other respects, the provisions of the 
Regulations will apply. 

Order accordingly. 

And whereas the application was ex parte before me in 
Chambers, I, the undersigned Commissioner, pursuant to the 
powers conferred on me under the Industrial Relations Act 
1979, do hereby order and direct — 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 1876 of 1991, its accompanying 
statement and this Order on The Eagle Pty Ltd 
c/—Radio West by 9.00am on the 12th day of 
December 1991. 

(2) That an answer to the claim in Application No. 
1875 of 1991 lodged with the Commission on the 
11th day of December 1991 shall be lodged with 
the Commission and a copy thereof be served on 
the Applicant by 12.00 noon on the 12th day of 
December 1991. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Concept Products 

and 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
No. 1821 of 1991. 

Furniture Trades Industry Award No. A 6 of 1984. 
COMMISSIONER A.R. BEECH. 

18 December 1991. 
Order. 

WHEREAS an application for substituted service has been 
made pursuant to Regulation 90 of the Industrial Relations 
Commission Regulations; 

And whereas the matter has been heard ex parte before 
me in Chambers; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 and 
Regulation 92 of the Industrial Relations Commission 
Regulations hereby order— 

That Concept Products is hereby exempted from the 
requirement of Regulation 12 that it serve a copy of the 
Notice of Application in matter No. 1820 of 1991 upon 
the union party to the Furniture Trades Industry Award 
No. A 6 of 1984, but that Regulation 12 shall continue 
to apply in all other respects. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 1875 

of 1991 is to be filed in the Commission. 
No. 1876 of 1991. 

COMMISSIONER O.K. SALMON. 
11 December 1991. 

Order. 
WHEREAS an application has been made by Peter Sinclair 
in accordance with the Industrial Relations Act 1979; 

NOTICES— 
Cancellation of Awards/ 

Agreements/Respondents— 
Under Section 47— 

NOTICE 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following agreement, namely the — 

Industrial Relations (Industrial Catering Workers') 
Agreement 

on the grounds that there are no longer any persons 
employed under the provisions of that agreement. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 11th Day of December, 1991 
Registrar. 

NOTICE 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the — 

"Stevedoring Supervisors Award, 1976" 
on the grounds that there are no longer any persons 
employed under the provisions of that award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated This 12th Day of December, 1991 
Registrar. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 35 of 1991. 
Between: 

Mr S.J. Lilly 
Recommended Applicant 

and 
Mr D.M. Furlong. 

Appellant, 
and 

BEFORE THE PROMOTIONS APPEAL BOARD. 
This 13th day of November 1991. 

POSITION: LEADING TRACKMAN - PICTON (G304 
MOBILE). 

Appearances: Mr D.W.L. Detez appeared on behalf of the 
Recommended Applicant. 

Mr A. Costa appeared on behalf of the Appellant. 

Reasons for Decision. 
THE COMMISSIONER: This matter is an appeal by Mr 
Furlong against the recommendation on behalf of his 
employer, Westrail, that Mr Lilly be promoted to the 
position Leading Trackman — Picton, Mobile Gang 304. The 
position of Leading Trackman is responsible to the 
Trackmaster of the aforementioned gang. The person 
appointed thereto is required to perform the same duties as 
Trackmen, but is also responsible for their supervision and 
guidance, particularly at times the Trackmaster is absent, or 
when the gang is divided into two separate work groups. 

Mr Lilly commenced his employment with Westrail in 
September 1988 when he was engaged as a Trackman at 
Bridgetown. Prior to joining Westrail he had held several 
management positions in small private businesses. In June 
1989, he transferred to Picton as a Trackman and was later 
promoted to the position of Leading Trackman —Bridg- 
etown in May 1990. That remains his substantive position, 
subject to the outcome of this appeal. Mr Furlong 
commenced employment with Westrail as a Trackman at 
Bunbury in March 1982. He was transferred to Picton, his 
new home station in July 1984, where he continued to be 
employed as a Trackman until March 1989 when he was 
promoted to the position of Trackmaster Level 2 — 
Merredin. 

It is submitted to the Board that the area of rail operations 
for which the Picton Mobile gang is responsible, is subject 
to a very high volume of rail traffic, and it is therefore 
important that any potential for disruption be minimised. 
Thus, it is argued that Westrail seeks to achieve the 
composition of a mobile gang that is most likely to 
successfully operate in that environment. 

The job description for the position under appeal states 
that the position requires — 

"(P)rior experience in railway track maintenance 
including surrounds and apparatus using hand, mechan- 
ical and pneumatic tools. Ability to take control of the 
gang in Trackmaster's absence, or when gang is 
divided into separate work groups. Good man-manage- 
ment, leadership and organizing capabilities are essen- 
tial." 

It is submitted on behalf of Westrail and not challenged 
on behalf of the appellant, that a stronger emphasis is placed 
on good man-management, leadership and organizing 
capabilities in relation to a mobile gang, than caretaker 
gangs of Trackman. Such is said to be a necessary 
prerequisite because of the overall influence a Leading 
Trackman is expected to exert within the gang during 
working hours, and at venues where they are accommodated 
from time to time. 

It is conceded by Westrail that the appellant has more 
practical experience and technical knowledge of the work 
to be performed by a Track gang, than does Mr Lilly, 

however these factors are said to be outweighed by the 
supervisory experience evidenced by Mr Lilly in private 
industry prior to joining Westrail, and the successful 
reflection of that in his performance with Westrail. Mr 
Furlong expressed the belief that he possesses the necessary 
supervisory attributes required for the position, and in 
support thereof he submitted to the Board, a complimentary 
testimonial regarding his performance as Acting Trackmas- 
ter — Wyalkatchem, for a period approximating two months 
in 1989. That testimonial was in the form of a memorandum 
to the Divisional Mechanical Engineer—Northam, Mr L.G. 
Willis. 

It is the evidence of Mr L.G. Willis that notwithstanding 
the favourable report on Mr Furlong issued by an Inspector 
Per Way regarding his work performance at Wyalkatchem, 
other such district Inspectors have filed reports indicating 
that the appellant is deficient in his leadership and 
management skills. These reports have lead to counselling 
and remedial work being undertaken. The reports were not 
in evidence before the Board, but it was conceded by Mr 
Furlong that he had been counselled and recommendations 
made to him regarding his leadership and management 
skills. Mr Furlong says that he has acted on the advice given 
to him, and believes that he has now attained an acceptable 
level of performance. 

The Board is satisfied from the submission and evidence 
given on behalf of Westrail that it is appropriate that a strong 
emphasis be placed on leadership and management skills in 
the selection of the employee to be appointed to the position 
Leading Trackman —Picton Mobile Gang. Notwithstanding 
Mr Furlong's belief that he has overcome his leadership and 
management difficulties, that is not the opinion of his 
superior, Mr Willis, formed from reports submitted to him 
by two Inspectors Per Way. 

We are therefore not satisfied that Mr Furlong has 
established that he has a better claim to the position than Mr 
Lilly. 

Order. 
That the appeal be and is hereby dismissed. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner, 

Chairman of the Board. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Oldfields Pty Limited 

and 
Frank T Keough, Chief Inspector. 

No. OHSW 7 of 1991. 
COMMISSIONER A.R. BEECH. 

13 December 1991. 
Order. 

WHEREAS an application was referred to the Industrial 
Relations Commission pursuant to section 51 of the 
Occupational Health, Safety and Welfare Amendment Act 
1987; 

And whereas the applicant has subsequently advised the 
Commission in writing that it no longer wishes to proceed; 
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Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the hearing of the application be withdrawn by 
leave. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

INDUSTRIAL TRAINING ACT— 
Appeals dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Brian Gardner Motors Pty Limited 

and 
Glenn Walters. 

Appeal pursuant to Section 37C of the Industrial Training 
1975-1980. 

COMMISSIONER R.N. GEORGE. 
18 December 1991. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of proceedings 

as edited by the Commissioner). 
THE COMMISSIONER: This is an appeal brought by Brian 
Gardner Motors Pty Limited (the Appellant) pursuant to 
Section 37C of the Industrial Training Act 1975-1980 
against a decision of the Director, Division of Industrial 
Training, Department of Employment and Training, given 
under delegated authority on 30 October 1991. That decision 
refused an application by the Appellant for the cancellation 
of the Agreement of Apprenticeship between the Appellant 
and the Respondent, Mr Glenn Walters, but did suspend the 
Agreement of Apprenticeship for a period of 15 days from 
16 October 1991 to 30 October 1991. 

The manner in which appeals of this sort come before the 
Commission and the way in which they ought proceed is 
dealt with at some length by Martin C. in Hambleton 
Nominees Pty Limited as Trustee for the Hooper Family 
Trust trading as Coastal Motor Sales v. Gary Shane 
Hancock, Apprentice, and Loma Hancock, Guardian (63 
WAIG 628). I respectfully adopt what was said in this regard 
by Martin C. in that matter. 

Notice of appeal in this matter was given in what appears 
to be a facsimile transmission dated 30 October 1991. The 
grounds of appeal are contained in a letter to the Registrar, 
Department of Employment and Training dated 21 Novem- 
ber 1991 and in an advice headed "GROUNDS FOR 
APPEAL" provided to the Commission and to the 
Respondent immediately prior to these proceedings. For the 
record the letter dated 12 November 1991 and advice headed 
"GROUNDS FOR APPEAL", formal parts omitted, are set 
out in these Reasons for Decision. 

Letter dated 21 November 1991: 
" In the matter of the appeal against the decision of 

the Chairman in the Section 37 hearing on 30th October 
1991 between Brian Gardner Motors Pty Ltd (Appli- 
cant) and Glenn Walters (Respondent). 

Without prejudice Brian Gardner Motors has ap- 
pealed the decision made because Glenn Walters was 
in breach of his Apprenticeship agreement as he has 
admitted. He was also in breach of the basic agreement 
between Employee and Employer, where any person 
being employed as an Employee will work diligently 
in the business of his/her Employer, whilst being paid 
for services rendered. 

To be absent from work without permission when 
ones Employer is paying for services rendered, which 
he is not receiving, is in our opinion a theft of time. 

In similar circumstances we would terminate any 
person who stole time from our Company." 

Advice headed "GROUNDS FOR APPEAL": 
"1. The overwhelming weight of the evidence, is that 

Glenn Walters, had acted in a manner which 
amounted to a reputation (which I take to mean 
"repudiation") of his obligations under his 
apprenticeship agreement; 

2. The Chairman finding that Mr Glenn Walters had 
misconducted himself should have been sufficient 
evidence for the apprenticeship agreement to be 
cancelled or suspended." 

Section 23 of the Industrial Training (General Apprentice- 
ship) Regulations 1981 provides that: 

" 23. (1) Every appeal under section 37C of the Act 
shall be instituted by a notice of appeal given 
by the appellant and lodged with the Regis- 
trar within 14 days from the date of the 
decision appealed against is given. 

(2) The notice referred to in subregulation (1) 
shall clearly and concisely set forth the 
grounds upon which the appeal is made. 

(3) The filing of an appeal under subsection (1) 
stays the operation of the decision, which is 
the subject of the appeal. 

(4) Upon receipt of a notice of appeal referred to 
in subregulation (1) the Registrar shall 
forward a copy thereof to the other parties 
concerned and shall provide proof of such 
notification to the Commission. 

(5) Regulation 29A of the Industrial Commis- 
sion Regulations 1980 as amended applies to 
and in relation to an appeal to the Commis- 
sion under section 37C of the Act." 

It is the advice provided to the Commission and to the 
Respondent immediately prior to these proceedings which 
sets out the grounds of appeal. While the notice of appeal 
dated 30 October 1991 was within time, neither it nor the 
letter to the Commission dated 21 November 1991 could be 
said to have complied with the Regulations as to the 
requirement "... to set forth the grounds upon which the 
appeal is made" (Regulation 23(2)). 

The appeal is clearly not one which is in the precise form 
required by the Regulations. Nothing was made of this, 
however, by the Respondent. In any event I have considered 
the matter and have formed the view that it would be in the 
interests of all the parties for this matter to be resolved as 
quickly and conclusively as possible. To that extent I 
exercise the powers available to me pursuant to Section 
27(l)(m) of the Industrial Relations Act 1979 to correct, 
amend or waive any error, defect or irregularity, whether it 
be in substance or in form. 

The evidence before the Chairman at first instance is set 
out in minutes of a hearing convened pursuant to Section 37 
of the Industrial Training Act 1975-1980 on 30 October 
1991 at 1.30 p.m. in the first floor conference room, St. 
George's Building, 81 St. George's Terrace, Perth. 

The facts as set out in those minutes and referred to in the 
course of these proceedings are that on the morning of 16 
October 1991 at 9.00 a.m. The Respondent was absent 
without leave from the Appellant's Cannington workshop. 
He was found by the General Manager, Mr Terry West, at 
the Appellant's panel shop in Welshpool having work done 
on his car. The General Manager phoned Mr Roberts who 
is the Service Manager for Brian Gardner Motors and 
informed him of the Respondent's behaviour. He then 
suggested to Mr Roberts that upon his return to the 
Cannington workshop the services of the Respondent should 
be terminated. Mr Roberts was unaware of the Respondent's 
whereabouts at the time as that was normally the workshop 
foreman's responsibility. The workshop foreman had con- 
firmed that the Respondent did not have permission to leave 
the premises. 
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The Appellant has no general policy relating to employees 
being absent without leave. Policies do exist, however, on 
where vehicles may be road-tested and on absences of 
employees to cash cheques during working hours. From 
what has been said it would seem that these policies are 
regarded as being sufficient to make it clear that employees 
are not to absent themselves from their workplace except in 
specific circumstances. Mr Roberts indicated that there 
would not have been a problem with the Respondent if he 
had asked for permission to leave the premises and added 
that arrangements could have been made for him to "clock 
off" his time. 

The Respondent did not deny that he had absented himself 
from the workplace in the manner described by the 
Appellant in these proceedings. His explanation for his 
actions was that he had been pulled over by police who 
threatened to put a yellow sticker on his car because of a 
loose headlight. He said that he panicked and phoned the 
panel shop to arrange for this to be corrected. He was told 
by the panel shop Manager to bring his car in on his way 
to work the following morning and that it would be ready 
to be picked up by lunch-time. The following morning he 
was running late for work and didn't have time to drop the 
car into the panel shop. When the Respondent arrived at his 
place of work, the mechanic did not have anything for him 
to do so he decided to take his car to the panel shop. 
According to the Respondent when he arrived at the panel 
shop he was told to wait because all that was required was 
a small weld which would only take a few minutes. It was 
then that the General Manager, Mr West, walked into the 
panel shop, saw the Respondent and phoned Mr Roberts to 
convey to him Mr Walters' whereabouts. 

The Respondent said that he provided his explanation to 
Mr Roberts and that after that he was suspended without pay 
from 16 October 1991. An application was made by the 
Appellant on that same day for the cancellation of the 
Apprenticeship Agreement. 

There was no evidence of a previous history of 
absenteeism or late attendance and although the Respondent 
had been counselled about his attitude in August 1991 by 
a Mr Mease, Training Consultant, Department of Employ- 
ment and Training, there was evidence of an improvement 
following that counselling. It was acknowledged by the 
Appellant in the matter at first instance, however, that the 
issue relating to the counselling had nothing to do with the 
decision to cancel the Respondent's apprenticeship. 

The findings and decision of the Chairman presiding in 
the hearing conducted in accordance with Section 37 of the 
Industrial Training Act 1975-1980, are recorded in a 
document headed "DECISION IN RESPECT TO SEC- 
TION 37 HEARING HELD ON 30 OCTOBER 1991" in 
the following terms: 

" This misconduct application was made by the 
employer, Brian Gardner Motors and the employer was 
seeking cancellation of the apprenticeship on the 
grounds that the apprentice Glenn Walters absented 
himself from work during working hours without prior 
authorisation of his superior. 

The evidence presented by the employer which was 
admitted by the apprentice was that he left the 
workshop during the morning of 16 October 1991, to 
take his car to the company's repair shop at another 
premises to arrange for repairs to be carried out. 

He was seen there by the General Manager of the 
company who issued instructions for the apprentice to 
be immediately dismissed. 

The Chairman confirmed that there was sufficient 
evidence to substantiate that misconduct had occurred, 
however he was satisfied that this was an isolated 
incident out of character for the apprentice, and that 
despite the employer's attitude about the seriousness of 
the offence, he considered the apprentice should be 
given one more chance. 

The Chairman expressed the view that there are 
degrees of misconduct and that the Training legisla- 
tion gives him discretionary power to determine 

whether the apprenticeship should be suspended, 
cancelled or reinstated. 

In this instance the Chairman was satisfied that the 
employer had no other complaint about the apprentice 
and that it was inappropriate to terminate the relation- 
ship on the basis of one mistake made by the 
apprentice. 

The apprentice had readily admitted his actions as 
being wrong and expressed a desire to redeem himself. 

The Chairman confirmed that as the apprentice had 
misconducted himself, some punitive penalty should 
apply, and he therefore ordered suspension of the 
apprentice for the period between the date of the 
incident i.e. 16 October 1991, and the date of the 
hearing, that being 30 October 1991. 

The Chairman ordered that the apprentice return to 
work on the next following day being Friday, 1 
November 1991." 

That decision, which is undated, is signed by the 
Chairman. 

The submissions on behalf of the Appellant and the 
Respondent in these proceedings were concise and to the 
point. Mr Beedham, for the Appellant, strongly argued that 
misconduct had been found and that should be the end of 
the matter. He referred to Schedule. 2 to the Industrial 
Training (General Apprenticeship) Regulations 1981, 
headed "APPRENTICESHIP AGREEMENT" and in par- 
ticular to the reverse side of the Schedule, which sets out 
the conditions of the apprenticeship. He referred in 
particular to point 11 of the Schedule, which reads: 

" 11. That, subject to Section 37 of the Industrial 
Training Act 1975, the employer shall have the right 
to suspend the apprentice for misconduct but shall 
within 7 days of the date of suspension, apply to the 
Director for suspension or cancellation of this agree- 
ment. The term "misconduct" without limiting its 
general sense, shall include refusal to obey lawful 
orders, wilful neglect or dereliction of duty, absence 
from duty without leave, the taking part in or being 
concerned in anything in the nature of a strike or doing 
anything contrary to the provisions of the Industrial 
Training Act 1975 or to the provisions of any Award 
or Industrial Agreement in force so far as the same shall 
relate to the apprenticeship or any of these things." 

Mr Beedham also referred to the Metal Trades (General) 
Award 1966 (No. 13 of 1965) and in particular to Part 
I — General, Clause 6. — Contract of Service, which provides 
for instant dismissal on grounds similar to those referred to 
in Schedule. 2 to the Industrial Training (General Appren- 
ticeship) Regulations 1981. In both cases Mr Beedham 
submitted that the finding of misconduct justified the 
decision of the Appellant and required that the Respondent's 
apprenticeship be cancelled. 

Mr Beedham also referred to the Reasons for Decision in 
Mt. Newman Mining Co. Pty Ltd v. The Association of 
Draughting, Supervisory and Technical Employees, West- 
ern Australian Branch (66 WAIG 10) to support his 
contention that serious misconduct was overwhelmingly 
found to be a repudiation of an employee's obligations under 
his contract of service which justified dismissal. On an 
examination of that decision, however, I find that it can be 
distinguished from the circumstances in this case as it 
referred to what was described as a litany of complaints 
about the employee subject to those proceedings recorded 
in a memorandum which contained a description of a 
number of particular incidents over a period of some six 
months. In that matter the full bench of the Commission 
found that the overwhelming weight of evidence confirmed, 
as it was by the findings of the Commission at first instance, 
that the employee had acted in a manner which amounted 
to a repudiation of his obligations under his contract of 
service. In the circumstances it was found that there was 
every reason for the Appellant to terminate the employment 
in the way in which it did. 

Mr Sturman on the other hand submitted that while there 
was a finding of misconduct, that finding was qualified to 
indicate that it was not of such seriousness and was of such 
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an isolated nature as to justify a penalty but not cancellation 
of the Apprenticeship Agreement. Mr Sturman referred to 
various passages from the Decision and to the minutes of 
the Section 37 hearing held on 30 October 1991 to 
substantiate his contention. 

Mr Sturman also referred to the policies of the Appellant 
to support a conclusion that the Respondent would not have 
been aware that he was acting contrary to any requirement 
of the employer by attending to his motor vehicle during 
working hours. 

While there may be no clear written policy relating to the 
incident which involved the Respondent it would be wrong 
to assume that because of that the action taken by him was 
justified. The fundamental elements of an employee's 
contract of service do not entitle him to absent himself from 
the workplace without permission, irrespective of written 
policies which may or may not exist. 

Mr Sturman also referred to authorities which he said 
supported the contention that in a circumstance where the 
misconduct is not of a serious nature termination would be 
too severe a penalty. In this regard Mr Sturman referred to 
three authorities, the first being The Federated Miscellane- 
ous Workers' Union of Australia, W.A. Branch v. Board of 
Mangement, Braemar Lodge (70 WAIG 4175); the second 
being The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers v. AMC Mineral Sands 
(70 WAIG 2472); and the third being Barbara Maria Eichner 
v. Princess Margaret Hospital (63 WAIG 1491). 

The latter of these three decisions referred to by Mr 
Sturman is not in my view relevant to these proceedings and 
may be distinguished on the facts. The other two matters, 
however, I do find to be applicable. I refer to the passages 
identified by Mr Sturman and in particular to the first 
authority where in examining the law relating to the question 
of summary dismissal on the grounds of misconduct Gregor 
C. observed: 

"The law has been set out in Laws v. London 
Chronicle (Indicator Newspaper) Ltd (1959) 2 All E.R. 
285 where Lord Evershed MR said — 

...since a contract of service is but an example 
of contracts in general, so that the general law of 
contract will be applicable, it follows that if 
summary dismissal is claimed to be justifiable the 
question must be whether the conduct complained 
of is such as to show the servant to have 
disregarded the essential conditions of the contract 
of service. [Laws v. London Chronicle (Indicator 
Newspaper) Ltd (1959) 2 All E.R. 285 per Lord 
Evershed MR at 287]." 

(70 WAIG 2472 at 2474) 
That same authority was referred to in the other matter 

cited by Mr Sturman which also made reference to an 
Australian case which fundamentally discussed the law 
applicable to misconduct justifying instant dismissal —i.e. 
the Homebush Abattoir's case (1966) AR NSW 371. In that 
matter it was said by the Industrial Commission of New 
South Wales that the question of whether the conduct of an 
employee amounts to misconduct justifying instant dis- 
missal generally depends upon whether or not the act 
complained of can properly be regarded as of such a nature 
as to strike at the essential elements of the contract of 
service. 

I respectfully adopt what is said in those authorities and 
find them as being relevant to the determination of the 
matter now before the Commission. 

It is clear from the evidence that the Respondent absented 
himself from his workplace without permission. The 
question thus becomes whether the act of misconduct as 

found by the Chairman at first instance was of such a nature 
as to justify the action taken by the Appellant. 

The Commission in dealing with appeals such as this does 
not substitute its own opinion for that of the person whose 
decision is being appealed and a decision will not be 
interfered with unless the decision was contrary to the 
evidence, or the weight of evidence, wrong in law or a 
wrongful exercise of discretion. 

The act of misconduct by the Respondent in this matter 
was not viewed by the Chairman at first instance as 
warranting a severe penalty and that finding was open to him 
on the evidence. 

The Chairman confirmed that there was sufficient 
evidence to substantiate that the misconduct had occurred 
but was satisfied that it was an isolated incident out of 
character for the apprentice. Despite the employer's attitude 
about the seriousness of the offence the Chairman consid- 
ered that the apprentice should be given one more chance. 

It is noted that the Chairman in confirming that the 
apprentice had misconducted himself applied a penalty in 
that he ordered suspension of the Apprenticeship for the 
period between the date of the incident which occurred on 
16 October 1991 and the date of the hearing on 20 October 
1991. From what was said by the Chairman at first instance 
it is quite clear that the Respondent is now subject to a final 
opportunity to establish himself in his apprenticeship. Any 
further adverse reports are to be investigated by the 
Department of Employment and Training and a finding 
against the Respondent will result in the cancellation of the 
Apprenticeship Agreement. 

I see no reason to interfere with the decision of the 
Chairman at first instance and the appeal will not be 
allowed. The appeal is to be formally determined by an 
Order of dismissal. 

Appearances: Mr J. Beedham appeared on behalf of the 
Appellant 

Mr G. Sturman appeared on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Brian Gardner Motors Pty Limited 

and 
Glenn Walters. 

Appeal pursuant to Section 37C of the Industrial Training 
1975-1980. 

COMMISSIONER R.N. GEORGE. 
18 December 1991. 

Order. 

HAVING heard Mr J. Beedham on behalf of the Appellant 
and Mr G. Sturman on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the appeal be dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 




