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Reasons for Decision. 

CHIEF COMMISSIONER: These are the unanimous Rea- 
sons for Decision of the Commission in Court Session. 

In the National Wage Decision dated 30 October, 1991 
(Print K0300) the Australian Industrial Relations Commis- 
sion (the "Australian Commission") determined to con- 
tinue the process of Structural Efficiency under the 
Principles of Wage Fixation and to establish an Enterprise 
Bargaining Principle to focus on improvements in efficiency 
and productivity at the work place level. This development 
reflected initiatives promoted since 1987 to encourage the 
de-centralisation of the Wage Fixing System towards 
enterprise level negotiations. The difficulty identified by the 
Australian Commission was to translate the general concept 
of enterprise bargaining into workable arrangements (op cit 
at p 3). Fundamental to the task was the support of parties 
in the Australian Commission's proceedings to link wage 
increases in the immediate future to productivity improve- 
ments and increased efficiency at the enterprise level (op cit 
at p 4). After the risks associated with the devolution of the 
Wage Fixing System to enterprise level bargaining had been 
considered, the Australian Commission resolved that it 
would be inappropriate to arbitrate in cases involving 
enterprise bargaining. On this basis it sought to devise a 
mechanism which: 

1. would place the primary responsibility for achiev- 
ing successful enterprise bargaining results on the 
direct parties; 

2. would require parties to abide by mutually agreed 
outcomes for a set period and to accept an 
on-going responsibility for reviewing the effec- 
tiveness of their agreement and for its renewal or 
replacement; 

3. would require the Commission to have a concilia- 
tory role in disputes over enterprise bargaining 
and a role in testing the substance of agreements 
reached; and 

4. would give enterprise bargaining agreements the 
same legal status as awards, (op cit at p 4-5) 

To give effect to these requirements the Australian 
Commission turned to Sections 112 and 115 of the Industrial 
Relations Act 1988 (Commonwealth) which permits parties 
to disputes to bring agreed terms of settlement before the 
Commission for ratification as consent awards or agree- 
ments respectively. The principle formulated by the Austra- 
lian Commission limited the outcome of enterprise bargain- 
ing to enterprise agreements made between parties bound by 
minimum rates or paid rates awards. Enterprise bargaining 
agreements are to be subject to the following: 

"(a) the parties satisfy the Commission that they have 
met the structural efficiency principle require- 
ments prescribed in the April 1991 National Wage 
Case decision; 

(b) the agreement is consistent with the continuing 
implementation at enterprise-level of the struc- 
tural efficiency principle and any wage increases 
contained therein are based on the actual implem- 
entation of efficiency measures designed to effect 
real gains in productivity; 

(c) the parties demonstrate that they have considered 
a broad agenda in the development of their 
enterprise agreement; 

(d) the agreement has been negotiated through a 
single bargaining unit in an enterprise or section 
of an enterprise. In the case of a single bargaining 
unit in a section of an enterprise, the parties must 
demonstrate that the section is discrete; its being 
treated separately from other sections of the 
enterprise must not restrict the implementation of 
the structural efficiency principle and enterprise 
bargaining in that establishment or other sections 
of the enterprises; 
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(e) where the agreement operates in conjunction with 
an award or awards, it details the wage increases 
involved for each classification and all efficiency 
measures agreed. Alternatively, where an agree- 
ment replaces an existing award or awards, it must 
express the enterprise bargain wage increase as a 
separate amount from the standard rates of pay 
and state all efficiency measures agreed; 

(f) the agreement provides no further wage or salary 
increase for its life, except when consistent with 
a National Wage Case decision; 

(g) the agreement does not involve a reduction in 
ordinary time earnings or departures from Com- 
mission standards of hours of work, annual leave 
with pay or long service leave with pay; 

(h) the agreement: 
(i) is for a fixed term; and 

(ii) will not continue in force after its expiry date, 
unless renewed; 

(i) the operative date of any wage increase for which 
an agreement provides is no earlier than the date 
of approval or certification of the agreement; and 

(j) where parties to an enterprise agreement reached 
through negotiations with a single bargaining unit 
include employees covered by a State award, an 
agreement covering those employees is submitted 
to the relevant State tribunal for approval." 

(op cit at p 16) 
Under the October 1991 National Wage Decision: 

"Movements in wages and condition must fall 
within the principles which, inter-alia, provide for such 
movements through: 
(a) the structural efficiency principle determined in 

the April 1991 National Wage Case Decision 
which provided: 

• a maximum increase of 2.5 per cent, subject 
to satisfying certain requirements; and 

• that any claim for increases in excess of those 
allowable in the August 1989 and April 1991 
National Wage Case Decisions must be 
processed as a Special Case before a Full 
Bench; and 

(b) the enterprise bargaining principle determined in 
the October 1991 National Wage Case Decision 
and which applies to only agreed matters coming 
within sections 112 and 115 of the Act. 

In relation to (a) above, the Commission is available 
to assist the parties by means of conciliation and 
arbitration in accordance with the relevant provisions 
of the Act. In relation to (b), and consistent with 
sections 112 and 115 of the Act, the Commission is 
available to assist the parties through conciliation, but 
not arbitration. 

In considering whether wages and/or conditions 
should be awarded or changed for any reason, either by 
agreement or arbitration, the Commission will guard 
against contrived arrangements which would circum- 
vent these principles and their aims." 

(op cit at p 14) 
[The full text of the Principles are set out as 

Appendix A to the October 1991 National Wage 
Decision (op cit at p 14-20)] 

In addition to the introduction of the new Enterprise 
Bargaining Principle, the October 1991 National Wage 
Decision varied the provisions of Principles set down in the 
April 1991 decision (which was given effect to by this 
Commission pursuant to Section 51(2) of the Act in June 
1991 and September 1991 [See 71 WAIG 1723 and 71 
WAIG 2748]) in the following terms: 

1. Structural Efficiency 
The terms of this Principle have not been set out 

in the October, 1991 National Wage Decision. 
However the Wage Adjustments Principle pro- 
vides that: "There will be allowable under these 

Principles an increase to a maximum of 2.5 per 
cent in both minimum rates and paid rates awards 
accessible, on application, from 16 April, 1991 but 
the actual date of operation will be the date on 
which that award is varied in accordance with the 
April, 1991 National Wage Case Decision (Print 
J7400)". 

Furthermore the availability of the wage adjust- 
ment is conditional upon the application of the 
previous National Wage Decision: "No award 
will be varied to give effect to the National Wage 
Case Decision of 16 April, 1991 unless and until 
it has been varied to give effect to the second 
Structural Efficiency Adjustment allowable under 
the 7 August, 1989 National Wage Case Deci- 
sion." (op cit. at p 14-15) 

2. Minimum Rates Adjustment 
Under the October 1991 National Wage Deci- 

sion supplementary payments may now be pre- 
scribed in the wages clause of awards (See 
paragraph (c) op cit at p 15). Previously, supple- 
mentary payments were to be prescribed in 
separate clauses (See J7400 at p 66 paragraph (c)). 

3. Special Cases 
This is set out as a separate Principle. The terms 

are narrower than previously expressed in that it 
is only claims which exceed those allowable under 
previous National Wage Case Decisions and the 
October 1991 National Wage Case Decision 
which need to be processed as a Special Case. 
Previously the Principle attracted any claims 
outside the increases allowable under the April 
1991 and August 1989 National Wage Case 
Decisions. 

4. Work Value Changes 
The "strict test" set out in paragraph (a) of this 

Principle has been re-stated to provide that the 
nature of the work should constitute such a 
significant net addition to work requirements as 
to warrant the creation of a new classification (as 
previously stated) or up-grading to a higher 
classification. 

In measuring the monetary value to be ascribed 
in situations where a significant net alteration to 
work value has been established, the Commission 
will, in addition to previously stated factors, take 
account of relativities and the integrity of the 
internal award structure and the external classifi- 
cations to such that structure is related (See 
paragraph (e) op cit at p 19). 

5. Paid Rates Awards 
In the April 1991 National Wage Decision this 

Principle stated "Subject to Special Cases: (a) 
paid rates awards will be judged in accordance 
with the Structural Efficiency and Wage Adjust- 
ments Principles of this Decision; (b) the Com- 
mission will not make a new paid rates award." 
(Print J7400 at p 69) 

This Principle has been replaced with the 
following: 
"(a) Subject to special cases, the Commission 

will not make a new paid rates award. 
(b) Where a new paid rates award is made, that 

award shall specify the classification pre- 
scribed in the relevant minimum rates award 
on which the actual rate prescribed for the 
key classification in the paid rates award is 
calculated. 

(c) Commitments will be required from all 
parties to paid rates awards to the effect that 
the integrity of those awards will be pre- 
served. 

(d) The Commission on each occasion an appli- 
cation is before it for the variation of a paid 
rate award, will inquire whether the integrity 
of the award has been preserved. 
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(e) The Commission may convert into a mini- 
mum rates award a paid rates award which 
fails to maintain itself as a true paid rates 
award. The conversion of such a lapsed paid 
rates award into a minimum rates award will 
involve the valuation of the classification in 
it by comparison with similar classifications 
in other minimum rates awards." (op cit p 
19) 

6. Standard Hours 
This Principle was expressed in the following 

terms in the April 1991 National Wage Decision: 
"(a) In approving any application to reduce 

standard hours to 38 per week, the Commis- 
sion should satisfy itself that the cost impact 
is minimised, for example, by changes in 
work practices. 

(b) Claims for reduction in standard weekly 
hours below 38, even with full costs off-sets, 
will not be allowed. 

(c) Changes in work practices designed to 
minimise the cost of introducing shorter 
hours will not be a consideration of claims 
under any other Principle." 

(Print J7400 at p 69) 
The Principle set out in the October 1991 

National Wage Decision now states: 
"In approving any application to reduce stan- 

dard hours to 38 per week, the Commission should 
satisfy itself that the cost impact is minimised. 
Claims for reduction in standard weekly hours 
below 38 will not be allowed." 

(op cit at p 20) 
Under Section 51(2) of the Act, this Commission is 

required, of its own motion, to consider the National Wage 
Decision (as defined by Section 51(1)) and unless it is 
satisfied that there are good reasons not to do so, is required 
to make a General Order giving effect to the National Wage 
Decision in such manner and subject to such conditions as 
the Commission considers appropriate. To this end and 
pursuant to the requirements of Section 50(10) of the Act, 
a hearing was conducted on 22 November, 1991. In those 
proceedings the Chamber of Commerce and Industry of 
Western Australia (formerly known as the Confederation of 
Western Australian Industry (Inc.); the "Chamber") made 
application pursuant to Section 27(1)(]) of the Act to be 
joined as a party to proceedings. This application was 
rejected and the Chamber's status continued to be recogni- 
sed under Section 50(10). 

While all those recognised under Section 50 advocated 
that this Commission should give effect to the October 1991 
National Wage Decision, several noted the inadequacies of 
the Western Australian Industrial Relations Act 1979 to 
accommodate the requirements of the Enterprise Bargaining 
Principle under a General Order. The critical issue is 
whether that Principle can be applied under the legislative 
scheme of the Act. 

In support of the Commission adopting the October 1991 
National Wage Decision, the Minister presented a submis- 
sion on the Western Australian economy. This was 
dominated by the state of the labour market. 

"There is little prospect of a significant improve- 
ment in the labour market in 1991-92, the unemploy- 
ment rate in Western Australia and the Nation 
increased steadily throughout 1990-91 and this trend 
has continued in the first part of 1991-92. The 
unemployment problem in Western Australia, how- 
ever, has been more severe than in the rest of the 
country, with the unemployment rate reaching 11.8 per 
cent in October (in seasonally adjusted terms), the 
highest rate of any State. 

In addition, while national employment is experienc- 
ing some, albeit weak, growth, employment in Western 
Australia has actually declined in 1991-92 by 1.9 per 
cent in the four months to October, 1991 compared 
with the corresponding period of the previous year. 

This follows zero growth in 1990-91. This can be 
attributed in part to the more severe down turn in the 
State's construction industry (especially in non-resi- 
dential buildings where unemployment contracted by 
12.9 per cent in 1990-1 —a loss of 7,600 jobs). The 
wholesale and retail trade sector, the largest employer 
in Western Australia, also contributed significantly to 
the drop in employment with a fall of 3.5 per cent in 
1990-91 — a loss of 5,800 jobs, although there are signs 
of a levelling out in this position in recent times. 

It should be noted, however, that the labour market 
usually lags the general economy, and a slight pick-up 
in employment growth is in prospect in response to the 
progressive improvement in overall economic growth. 
The anticipated up-turn in the labour intensive housing 
and retail sectors should also assist in lifting the 
demand for labour." 

(Exhibit DOPLR 1) 
Access to enterprise bargaining within the scope of 

Structural Efficiency was seen by the Chamber as an 
important step in award restructuring and one which will 
assist economic recovery. 

The devolution of the Wage Fixing System with the 
protection of standard conditions of employment and 
participation by unions in work place negotiations was 
commended by the Minister. 

The Trades and Labor Council (the "Council") informed 
the Commission that unions have endorsed the October 1991 
National Wage Decision and support its implementation in 
Western Australia. However, the Council stated that this 
should not give rise to unrealistic expectations as to the 
extent to which enterprise bargaining will be embraced in 
this State. It is likely that there will be a cautious approach 
by unions. It was submitted that the Commission should 
promote a flexible approach to enterprise bargaining under 
the new Principle to accommodate the needs of industry and 
any developments at the national level. With this in view, 
the General Order should be "reasonably convenient" in its 
administration and recognise the diversity of the system of 
awards and industrial agreements under this jurisdiction. On 
this point, the Australian Mines and Metals Association (the 
"Association") stressed that among its members there were 
different interests and needs which require various forms of 
industrial regulation. Some members are already covered by 
enterprise agreements in the form of awards specific to their 
operations and would not wish to be regulated by enterprise 
bargaining agreements provided for in the new Principle. 
Other members do wish to enter into those arrangements. 
What is important from the Association's point of view, is 
that the Commission's ability to arbitrate in the case of 
awards and agreements be retained and that those forms of 
industrial regulation remain operative for indefinite terms. 

The Chamber submitted that after satisfying itself that it 
should adopt the October 1991 National Wage Decision the 
Commission has to give effect to it under Section 51(2) by 
drafting and issuing a General Order which inserts provision 
for the operation of the Principles into all awards and 
industrial agreements in force under the Act. The General 
Order must also accommodate the application of the terms 
of the National Wage Decision (as adopted) to awards and 
industrial agreements which subsequently issue. With 
respect to industrial agreements it was submitted that, the 
provisions of Sections 41 and 43 impose a specific 
legislative framework which makes the Principles adopted 
under Section 51 enforceable. They are not a set of 
guidelines from which this tribunal can depart in the 
exercise of its discretion. It was argued that the dicta of 
Wickham J. in the S.E.C.W.A. Case (59 WAIG 494) with 
respect of the discretion of the Commission to depart from 
the Principles is inapplicable. It was argued that that 
decision pre-dates the current legislation and considers the 
position under common law. It did not examine the basis 
upon which the Commission then had the power to make 
Principles pursuant to a National Wage Decision. It was 
submitted that the statutory force of the Wage Fixing 
Principles with respect to industrial agreements has been 
recognised by the Commission in other proceedings under 
Section 51 of the Act (See 67 WAIG 435 at 440). 
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The Chamber asserted that the effect of Section 51(2) 
with respect to awards is the same as that under Sections 41, 
43 and 51 for industrial agreements i.e. Principles formu- 
lated in a National Wage Decision and given effect to by 
General Order under Section 51(2) have statutory force 
although Sections 37 and 40 do not include specific 
reference to the requirement for compliance with matters 
determined under Section 51. Whether there is a lacuna in 
the Act or whether Section 51(2) reflects the specific 
intention of the legislature to achieve the same result in 
awards as industrial agreements should be resolved in favour 
of the latter. It was submitted that it is through Section 51(2) 
that the Act requires similar protection to be inserted into 
existing awards or industrial agreements to achieve the same 
result that specific reference to the effect the Wage Fixing 
Principles have in Sections 41 and 43. The Chamber 
concluded that to be otherwise would give rise to an absurd 
result. Furthermore, it was asserted that the legislature 
intended the Commission to give effect to the purpose of the 
legislation (which by reason of Section 18 of the Interpreta- 
tions Act the Commission is entitled to consider) and that 
purpose requires that industrial agreements and awards 
should not be treated differently in the application of the 
Principles. Any departure from this would give rise to an 
artificial and undesirable distinction between awards and 
industrial agreements and would undermine the intent to 
give proper effect to the National Wage Decision which 
requires compliance with the Principles. Mr Dixon, for the 
Chamber, stated: 

"It is therefore our submission that the Act 
contemplates that the Commission in Court Session in 
General Order proceedings will ensure that similar 
protections are built into the system in relation to the 
making to awards or variation of awards as exist for 
industrial agreements, and we submit that that objec- 
tive can be achieved if the Commission puts in place 
by way of General Order, restrictions on departures 
from the Principles. If that does not happen, industrial 
agreements cannot be varied that are contrary to the 
Principles but awards can. In our submission Section 
26 does not create power or a qualification on the 
legislative intent as it appears from Section 51(2) read 
with Sections 41 and 43." 

(Transcript p 15-16) 

It was submitted that concept of the enterprise bargaining 
agreement is founded in the National Wage Decision on the 
basis that by consensus, the parties will come to an 
agreement, that agreement will have application for a fixed 
term and its integrity should be protected for its duration. 
The parties shall not be able to depart from it and it should 
have the same legal status as an award. It was said that it 
would be inconsistent with the notion of enterprise 
bargaining agreements for parties in dispute to have the 
outcome resolved by way of Section 44 proceedings. It was 
claimed that there are limitations on that provision of the Act 
which prevent agreements between parties which vary their 
award coming within the scope of matters the subject of 
Section 44(8)(a) of the Act. More particularly while the 
Commission may assist to prevent a deterioration in 
industrial relations through the exercise of powers pursuant 
to Section 44, when agreement is reached, for effect to be 
given to it, the Act provides a mechanism i.e. Sections 41 
and 43. It was argued that it is not, in the case of an 
enterprise bargaining agreement, the "mere rubber stamp" 
under Section 44 of the Act (Transcript p 24). Where 
enterprise bargaining agreements vary the terms of awards 
and it was asserted that this will inevitably be the case, the 
inter-relationship between awards and industrial agreements 
is important. If the Commission is confronted with the 
registration of an enterprise bargaining agreement which is 
inconsistent with the award under which the parties are 
bound, what Principles should be adopted in the exercise of 
powers under Section 41(3)(b)? It was asserted by the 
Chamber that on the basis that there is a discretion with 
respect to the removal of inconsistencies (See Hungry Jacks 
& Others v. Wilkins & Others 71 WAIG 1751) and that the 
parties are committed to an enterprise bargaining agreement 
pursuant to the new Principle, then the Commission should 

"adopt the principle that parties who come to an agreement 
should abide by the mutually agreed outcomes for a set 
period of time and in order to do so must put in place 
appropriate steps to protect such an agreement." 

(Transcript p 30). 
It was submitted that in order that effect is given to the 

National Wage Decision the enterprise bargaining agree- 
ment must: 

• have a specified term after which it expires; 
• cannot be altered during its term; 
• must apply to only one enterprise; 
• cannot have any other parties added to it; and 
• cannot be subject to or used in arbitration. 

Although, as previously stated, the Chamber does not 
consider that the legislation in its present form provides a 
"stream-lined and uncomplicated system for recognising 
enterprise bargaining agreements", a set of Principles and 
General Order were drafted to give effect to the Principles 
set out in the October 1991 National Wage Decision. The 
Chamber's proposal distinguishes between, on the one hand, 
existing awards and industrial agreements and changes to 
those forms of regulation under the Wage Fixing Principles 
and, on the other, arrangements to accommodate the central 
features of enterprise bargaining agreements with respect to 
the making of new awards and agreements. 

Finally the Chamber submitted that should the Commis- 
sion conclude that if the legislative intent is to distinguish 
between industrial agreements and awards as to the 
enforcement of the National Wage Decision and that Section 
51(2) under the Act allows scope for the operation of 
discretion pursuant to Section 26 with respect to awards 
only, then the Commission should only give effect to the 
new Enterprise Bargaining Principle through industrial 
agreements. 

The Minister submitted that the scheme devised by the 
Australian Commission for giving effect to enterprise 
bargaining agreements recognised that the Commonwealth 
Act was not "all speaking" in relation to the new Principle 
and that the requirements to be met by parties coming 
forward with such agreements would be subject to greater 
limitations than Sections 112 and 115 of the Commonwealth 
Act provided. 

Similarly it was submitted that this Commission could 
utilise the consent agreement provisions under Section 41 
of the Act to accommodate enterprise bargaining agree- 
ments. In so doing parameters set down by the Commission 
would have to be met but that as a consequence of this, it 
was important to recognise that not all industrial agreements 
would be enterprise bargaining agreements under the new 
Principle. There would be in effect two discrete classes of 
industrial agreements under Section 41. One class would be 
the type which the statute presently accommodates with 
provisions as to term and the capacity for other parties to 
be joined. Another class would be the enterprise bargaining 
agreements. Within the terms of the latter class, there would 
be no capacity to reduce or extend the term of the agreement 
nor to have other parties joined. Provision for enterprise 
bargaining agreements was said to be achieved within the 
framework of the Act without assuming delegated legisla- 
tive power to amend the statute. In proposing Section 41 as 
the path to give effect to the new Principle, the Minister 
stressed that that may not be the only avenue available to 
the Commission. The submission did not imply any 
criticism nor opposition to other proposals which claimed 
the availability of general powers under Sections 23 or 44 
of the Act to achieve the same ends. Section 41 was deemed 
to be the appropriate course as it is founded on the 
requirement of an agreement between the union and 
employer, the fundamental feature of the enterprise bargain- 
ing agreement under the new Principle, it is also a 
requirement that an agreement under Section 41 must not 
be inconsistent with the Wage Fixing Principles or any other 
Principle determined pursuant to Section 51 of the Act. 

In proposing the application of Section 41 of the Act the 
Minister adopted the decision of the Industrial Appeal Court 
in the Hungry Jacks Case {op cit) to establish the discretion 
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which resides with the Commission to remove inconsisten- 
cies with awards that are in place when the industrial 
agreement is registered. It was submitted that the same 
attitude should apply with respect to the proper interpreta- 
tion of Section 42(2) and (3) where applications by 
organisations or employers to become parties to an industrial 
agreement are concerned. The Commission has discretion 
to refuse such applications. 

While acknowledging that Section 41 may be perceived 
as possessing "somewhat undesirable legislative difficul- 
ties" for implementing enterprise bargaining agreements, it 
was submitted that these are not insurmountable. The 
Commission was encouraged to accept agreements under 
Section 41 as enterprise bargaining agreements which 
follow additional requirements which would be set out in the 
General Order. Agreements that do not comply with those 
requirements would not be rejected if they were capable of 
being accepted under some other Principle. They would not 
however be recognised as enterprise bargaining agreements. 

In giving effect to the new Principle through the General 
Order it was submitted that a provision in an agreement that 
notwithstanding any awards presently applying, the agree- 
ment is intended by the parties to meet "superior" 
requirements, would, consistent with the Hungry Jacks Case 
(op cit), enable parties to confidently expect that their 
enterprise bargaining agreement would over-ride any con- 
trary provision in an award applying by common rule. 
Specific provisions in the document would be required to 
stipulate an undertaking of the parites that they will 
withdraw from the agreement on the expiry of its term. The 
inability of other parties to be joined to an enterprise 
bargaining agreement could be achieved by way of general 
statement in the decision or by the terms of the agreement 
which gives the Commission sufficient reason to refuse an 
application under Section 42(2) and (3) on the basis that 
those provisions are permissive. It was argued that an 
additional Wage Fixing Principle which allows for enter- 
prise bargaining agreements to be registered notwithstand- 
ing that an agreement does not comply with the other 
Principles, may satisfy Section 41(2) if it is claimed that the 
Enterprise Bargaining Principle may be in conflict with 
another Principle. It is of course implicit under Section 41 
that the Commission would not arbitrate an enterprise 
bargaining agreement. Any arrangement based upon such an 
outcome would have to be pursued under some other 
Principle. Finally it was noted by the Minister that the 
requirement to publish claims pursuant to Section 29A was 
subject to the discretion of the Chief Commissioner and that 
the needs of the parties to an enterprise bargaining 
agreement and others could be accommodated under this 
provision. 

The Council expressed its commitment to enterprise 
bargaining under the terms of the new Principle. However 
the position which the Council adopted for the implementa- 
tion of enterprise bargaining agreements was conditioned by 
two factors. First, the Council submitted that the status of 
the Principles under the General Order shall not be 
inconsistent with the dicta of the Industrial Appeal Court in 
the S.E.C.W.A. Case (op cit) in that they should remain 
guidelines or criteria to be considered in the exercise of 
equity, good-conscience and the substantial merits of a case. 
Second, that the Commission should not write down the 
legislation nor interpret Section 51(2) in a narrow manner 
in the discharge of its responsibilities to give effect to the 
October 1991 National Wage Decision under a General 
Order. These issues were the basis of the Council's concern 
regarding the approach adopted by the Chamber and the 
Minister for application of the Principles under the Act, 
although, it was conceded that Section 41 may provide an 
avenue for enterprise bargaining which could be acceptable. 

After reviewing alternative courses available to give 
effect to enterprise bargaining agreements the Council 
commended an approach which is based on Section 
23 — General Powers, of the Act. 

In support of this position the Council took the view that 
at the time an enterprise bargain comes before the 
Commission it is not an agreement, it only attracts that 
character through registration (Refer to "Industrial Agree- 

ment" Section 7 —Interpretation). Provided that the sub- 
stance of the enterprise bargain does not include any matters 
specifically excluded from the jurisdiction of the Commis- 
sion under Section 23(3) and does address the requirements 
stipulated under the Enterprise Bargaining Principle (See 
Print K0300 —Appendix A at p 16) then an Order pursuant 
to Section 23 of the Act, is in the Council's view, an 
expeditious mechanism for giving effect to the enterprise 
bargaining agreement. It was submitted that there is nothing 
in the new Principle listed in the criteria (a) to (j) (op cit at 
p 16) to which effect cannot be given through Section 23. 
In its application Section 23 is subject to the Act as a whole 
(including Sections 26, 27 and 51) and this, in the Council's 
view, reinforces the Commission's discretion which is seen 
as fundamental to the application of the Principle. 

To accommodate the circumstance whereby it is intended 
by the parties to an enterprise bargaining agreement to 
remove the employer from the respondency to a common 
rule award, it was submitted that Section 32 of the Act 
provides an appropriate mechanism to achieve this. The 
enterprise bargain being an industrial matter may be referred 
for conciliation proceedings under Section 32 of the Act in 
order that the Commission could be satisfied that there is 
compliance with the requirements of the Enterprise Bargain- 
ing Principle. With this established it was submitted that 
there is capacity under Section 32(3)(c)(ii) to effect the 
Order (if conciliation was necessary) but that in any event 
the Order is "linked back" to the general powers under 
Section 23 of the Act. One of the outcomes of the proposed 
use of Section 23 Orders cited by the Council was the 
availability to avoid the requirements of Section 29A of the 
Act (except with respect to matters falling within the terms 
of Section 29A(2) and (3)). 

Also it was asserted that the general powers under Section 
27(l)(n) are available to the Commission to extend any 
prescribed time or any time fixed by Order of the 
Commission. Where an agreement does not measure up to 
the requirements of the Enterprise Bargaining Principle, it 
can be given effect under the general provisions of the Act 
without limiting the Commission's powers under a General 
Order. 

The Council conceded that if the use of Section 23 to 
effect the implementation of the Enterprise Bargaining 
Principle does violence to the Act because it cuts across 
specific provisions of the Act, or because its use has not 
achieved the objects of the Act, the approach must fail. 
However, on the basis of the availability of a general power 
under Section 23, the Council submitted: 

"It may be possible to issue a General Order which 
provides for this approach. A General Order, for 
example, could issue .... along the following lines: this 
award/agreement may be varied by order to give effect 
to enterprise bargains found to be consistent with the 
State Wage Case Principles, provided that where any 
such order is silent, the provisions of this award shall 
continue to have effect and at the expiration of such 
order, this award shall have full effect according to its 
terms, unless and to the extent that the order is replaced 
or renewed." 

(Transcript p 109) 
Consistent with the view that the Commission is in part 

a legislative body, the Council submitted that a General 
Order which issued from these proceedings may be applied 
to permit sections of an enterprise to operate under an 
enterprise bargaining agreement without affecting the 
employer's respondency to a common rule award. 

The Australian Mines and Metals Association stated that 
the present legislative framework was inadequate to cater for 
the needs of parties pursuing enterprise bargaining agree- 
ments in terms enunciated in the National Wage Decision. 
An Order which issues under Section 51(2) has the force of 
law. The view was expressed that the tensions which exist 
between the powers of the Commission under the Act and 
those which would be exercised in giving effect to an 
enterprise bargaining agreement under the General Order 
cannot be reconciled. Notwithstanding these difficulties, the 
Association supported the course proposed by the Chamber 
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as the preferred option for giving effect to the October 1991 
National Wage Decision. However it was, in the Associa- 
tion's view, unnecessary to accommodate any "temporal 
constraint" with respect to awards and industrial agree- 
ments arising from the words "in force" in Section 51(2) 
of the Act in the form of the General Order as proposed by 
the Chamber. 

Although the Commission may give effect to the National 
Wage Decision in such manner as it considers appropriate, 
at some time the essence of that decision is lost if the means 
by which it is implemented undermines a fundamental tenet 
of the National Wage Decision. This, it was argued by the 
Association, was the danger in the option proposed by the 
Minister. If the degree of flexibility which was advocated 
by the Minister for the operation of Section 51 was adopted 
whereby the Commission could arbitrate on applications for 
additional parties to be joined to an enterprise bargaining 
agreement, notwithstanding that this may have advantages, 
it was argued that the character of the enterprise bargaining 
agreement would not be consistent with the requirements of 
the new Principle. The Association rejected the Council's 
recourse to Sections 23 and 32 as being misconceived within 
the legislative scheme of the Act. 

A threshold issue is whether or not the Commission 
should adopt the National Wage Decision for the purpose 
of our Act. Certainly there are no economic indicators which 
would point to circumstances in Western Australia follow- 
ing a trend different from that being experienced at a 
national level. Indeed, the labour market in Western 
Australia reflects a more serious problem than elsewhere in 
Australia. The Minister and peak organisations recognised 
under Section 50(10) all support the application of the 
October 1991 National Wage Decision in this jurisdiction. 
While particular attention has been given to enterprise 
bargaining, their support for this development must be seen 
within the context of the evolution of the Structural 
Efficiency Principle. It must be taken that implicit in this 
support is an appreciation that a wages system based on the 
National Wage Decision provides a comprehensive frame- 
work for the regulation of industrial relations in this State. 
Wage and salary increases are limited to levels available 
within the scope of the Principles and, with avenues under 
the Wage Adjustment Principle (i.e. 2.5 per cent wage 
adjustment and/or minimum rates adjustment), Special 
Cases and Work Value Changes being either exhausted or 
unavailable, further increases can be achieved only through 
negotiated agreements based on productivity outcomes and 
increased efficiency at the enterprise level. This is to be 
effected without recourse to arbitration, through the unde- 
fined mechanism of a "single bargaining unit" and under 
terms of an agreement which bind the parties for a specified 
period. These limitations are accepted and the Commission 
was encouraged to give effect to these requirements within 
the new Enterprise Bargaining Principle. 

In the light of the continuing commitment to Structural 
Efficiency presented by bodies recognised under Section 
50(10) at these proceedings and the continuing need to 
achieve increased productivity and efficiency throughout 
industry while restraining labour costs, we are satisfied that 
there are no good reasons why the Commission should not 
give effect to the October 1991 National Wage Decision 
pursuant to Section 51(2). In so doing we accept that the 
Decision satisfies the requirements of Section 51(1) of the 
Act. 

The issue now becomes how best this can be accom- 
plished within the scheme of the Act. In this respect the 
restrictions in enterprise bargaining agreements pose some 
difficulty. The National Wage Decision prescribes that an 
enterprise bargaining agreement cannot be. established 
through arbitration, it must apply to only one enterprise, 
cannot be altered during its term, must expire at the 
completion of that term and cannot have other parties joined 
to it. It appears that within the scheme of the Act that Section 
41 is the most appropriate way of giving effect to such 
arrangements. Although that Section requires that industrial 
agreements comply with the terms of a General Order made 
pursuant to Section 51, the specific requirements of an 
enterprise bargaining agreement are at variance with the 

flexibility which resides within the Act with respect to the 
term of an industrial agreement and the joinder of parties. 
However, before those issues are addressed there is a more 
fundamental matter which arises from the Chamber's 
submission. This is whether or not a General Order made 
pursuant to Section 51(2) giving effect to the National Wage 
Decision has the force of law. If it is the case that the 
discretion that reposes in Section 26 of the Act would be 
displaced by statutory force, an individual Commissioner 
would thereby be bound to follow the Principles which gave 
effect to the National Wage Decision under a General Order. 
The issue is therefore broader than consideration of a 
mechanism to give effect to enterprise bargaining agree- 
ments; it goes to the status of the Principles of Wage Fixing 
formulated pursuant to the National Wage Decision. 

In Matter No. 1309 of 1991 dated 24 September 1991 a 
variation to the General Order giving effect to the April 1991 
National Wage Decision, four members of the Commission 
in Court Session addressed the issue: 

"The matter of whether or not Section 51(2) of the 
Act imposes a greater rigidity upon the Commission in 
the application of the Principles established pursuant 
to the National Wage Decision was referred to by the 
Industrial Appeal Court in Confederation of Western 
Australian Industry (Inc.) v.F.M.W.U. and Others (69 
WAIG 3219). In the absence of it being determined 
otherwise, the common law position is that the 
Commission is entitled to act consistently with the 
Wage Fixing Principles but is not obliged to apply 
those Principles as a common rule (op cit at 3226). 
Therefore to the extent that it maybe necessary the 
Commission should see to it that the terms of the 
General Order giving effect to the National Wage 
Decision do not indicate anything to the contrary. 
Furthermore, rather than signaling to individual Com- 
missioners the requirement to strictly adhere to the 
terms of the Principles as the Confederation would 
have us do, it is the case that the Principles should be 
viewed as policy guidelines to be considered within the 
scope of a Commissioner's independent judgment 
pursuant to Section 26 of the Act (A.M.W.S.U. and 
Others v.S.E.C. 59 WAIG 494 at 496). 

(71 WAIG 2748 at 2750 & 2751) 
This view is again contested by the Chamber with the 

support of the Association on the basis that with respect to 
awards, Section 51 reflects a legislative intent to establish 
the same scheme for statutory adherence to the Principles 
under Sections 37 and 40 as the Act expresses for industrial 
agreements under Sections 41 and 43. 

The record of centralized wage fixing policy for the 
purposes of this State is to be found in the various National 
and State Wage Cases. From 1975 to 1981 a policy of 
adjusting wages in accordance with changes in specified 
consumer price index [CPI] figures was followed by the 
tribunals. As well, criteria or guidelines were produced by 
the various tribunals in the manner and for the purposes 
identified by Wickham J in the SECWA case. In 1981 wage 
freeze legislation was enacted in this State. This was 
repealed in 1983. In the same year there was a resumption 
of a centralized wage fixing policy which included CPI 
linked general wage adjustments with other variations to 
terms and conditions of employment being subject to criteria 
or guidelines set in National Wage Cases. In general terms 
it can be said that any wage increases out of a National Wage 
Case 'flowed' commonly and with the same operative date 
to rates in awards of this Commission through General 
Orders out of State Wage Cases pursuant to s.51(2), with the 
criteria or guidelines (commonly identified now as the 
'Wage Fixing Principles' or the 'Principles') being adopted 
by the Commission (with appropriate modifications) and 
expressed in the Commission's reasons for decision in each 
such case. 

The thrust of the National Wage Case decision in 1987 
has already been noted. For the purpose of this summation 
of the record of centralized wage fixing, it can be seen that 
this decision and its sequels, including the October 1991 
decision, have not included unconditional general wage 
increases. Any wage increase provided for has been subject 
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to Principles set down by the Austraiian Commission which 
set prerequisites for wage increases. Essentially these 
Principles have been adopted in each instance to date by this 
Commission as made express in the reasons for decision in 
each State Wage Case. Thus the General Orders which have 
issued in each instance have not included a common 
amendment to wages clauses in awards and industrial 
agreements (though in some instances the General Order has 
resulted in a common variation to awards and agreements 
to insert a commitment). 

Thus by the design of the Principles since 1987 and 
including the October 1991 National Wage decision any 
wage increases have been subjected to a case by case 
scrutiny and the General Order provisions have not been 
utilised for that end. 

In any event we are not convinced that an adoption of 
Principles determined in a National Wage decision which 
results in a corollary conclusion that the General Orders 
power of amendments to awards and industrial agreements 
should not be utilised for reasons which go to those 
Principles, then that somehow derogates from the authority 
of the Principles or is an error in law. 

In our view the scheme of the Act as amended does not 
disclose that the common law position with respect to the 
application of the Wage Fixing Principles has been 
displaced by Section 51(2) in the Commission's jurisdiction 
under Sections 37 and 40. The Act establishes a particular 
regime for the registration and variation of industrial 
agreements which reflects their status as a particular form 
of industrial regulation: Sections 41 and 43. The fundamen- 
tal characteristic of industrial agreements is the absence of 
the Commission's arbitral role in the determination of their 
terms. Against this, awards can be the subject of arbitration. 
This necessarily brings to bear the Commission's responsi- 
bility to act according to equity and good conscience. 
However, in the exercise of its discretion, it is an error of 
law to fail to take into account relevant considerations. It is 
insufficient to impute to the legislature an intent to establish 
statutory symmetry between awards and industrial agree- 
ments with respect to the effect of Section 51 in the face of 
the scheme of the Act which identifies significant differ- 
ences between these forms of industrial regulation. 

In support of the argument to restrict an individual 
Commissioner's consideration of a departure from the 
Principles of Wage Fixation, Mr Dixon drew our attention 
to the obiter of Stephen J. in R. v. Moore and Others; ex parte 
Australian Telephone and Phonogram Officers' Association 
where he stated: 

"In any regulatory system which provides for 
appeals from the decisions of single members of a 
tribunal to a multi-member appellate tribunal, and 
despite the absence of any doctrine of binding 
precedent, a single member should be slow indeed to 
depart from decisions of broad principle earlier 
established on appeal. To do otherwise will be 
productive of a spate of appeals, with attendant 
expense, delay and general disruption. For single 
members to adhere to previously established broad 
principles, leaving it to the appellate tribunal to alter 
or depart from them as it sees fit on appeal, is clearly 
the better course and one which the law should 
encourage in the interests of rational and proper 
operation of this system." 

(148 CLR 600 at 616) 
However, this cannot be taken to be an authority for 

individual members of a tribunal to desist from considering 
the departure from the Principles. In the Confederation of 
Western Australian Industry (Inc.) v. A.M.W.S.U. and 
Others (op cit) Nicholson J. considered the Commission's 
discretion: 

"The error of law contended for in the exercises of 
discretion in issue is said to arise from failure to take 
into account a relevant consideration: see R. v. 
Clarkson and Others; ex parte Australian Telephone 
and Phonogram Officers' Association (1982) 39 ALR 
1. In Water Conservation and Irrigation Commission 

(NSW) v. Browning (1947) 74 CLR 492 at page 506, 
Dixon J. said: 

The application of a rule antecedently adopted 
does not vitiate an exercise of a discretion of the 
kind belonging to the Commission, unless there 
was a failure to consider the application as an 
individual case. 

In R. v. Kelly; ex parte Australian Railways Union 
(1953) 89 CLR 461 at page 475 Dixon CJ drew a 
distinction between, on the one hand, the conception 
of a common rule of the nature of legislation and, on 
the other hand, the consistent application of a principle 
of decision to a number of cases inter partes considered 
all to fall within the application of the principle. As was 
said in Clarkson (supra) at page 10 per Gibbs CJ: 

When the Commission has formulated a princi- 
ple, such as that a particular figure should be 
adopted as a basic or minimum or total wage, or 
that wages should be increased only in accordance 
with particular guidelines, it may apply that 
principle consistently from case to case. If any 
application is made to it to depart from any such 
principle, it should hear the application. 

See also A.M.W.S.U. and Others v. State Energy 
Commission of Western Australia (1979) 59 WAIG 
494 at page 496 per Wickham J. and British Oxygen 
Co. Ltd v. Board of Trade (1971) AC 610." 

(69 WAIG 3219 at 3226) 
Support for the view that there is discretion to depart from 

the Principles established when effect is given to a National 
Wage Decision and therefore to reject the notion that the 
General Order under Section 51(2) has statutory force can 
be taken from Brinsden J. in Confederation of Western 
Australian Industry (Inc.) v. F.M.W.U. and Others (op cit) 
where he stated: 

"I am quite prepared to accept that a special case 
could be mounted, and Section 26(1 )(a) would make 
that view inevitable, but that special case while the 
Principles exists, should not be decided by the 
Commission in disregard of the Principles and their 
objectives." 

(op cit. 3222) 
As to the form that a General Order should take in "giving 

effect" to the National Wage Decision, Section 51(2) 
provides that this may be "in such manner and subject to 
such conditions as the Commission considers it appropri- 
ate". It is noted that where the Act makes specific reference 
to the application of the exercise of power under Section 
51(2), the possibility is recognised that a distinction exists 
between the terms of that General Order and any Principles 
formulated in the course of proceedings in which a General 
Order is made under Section 51 (See Section 41 and Section 
43). We do not consider that it is necessarily the case in 
discharging its duty under Section 51 (2), that the Commis- 
sion is obliged to detail the Principles of Wage Fixing 
adopted from the National Wage Decision in a General 
Order and thereby insert those Principles into all awards and 
industrial agreements in force under the Act. It is sufficient 
for the Commission to evince through its decision a clear 
understanding of the position with respect to those Princi- 
ples formulated within the course of proceedings under 
Section 51 and to give effect to them through a statement 
in the General Order as to how the Commission intends 
those Principles to apply to awards and industrial agree- 
ments (See Nicholson J. — Confederation of Western Austra- 
lian Industry (Inc.) v. F.M.W.U. and Others 69 WAIG 3219 
at 3226). 

On the question of the availability of Section 23 and 
Section 32 to progress enterprise bargaining agreements, as 
submitted by the Council, the scope of these sections was 
the subject of consideration by the Industrial Appeal Court 
in R.R.I.A. v. A.M.W.S.U. and Others (66 WAIG 1553), 
Brinsden J. noted: 

"Provided that the Commission is of the opinion that 
it be right and proper to assist the parties to reach an 
agreement as provided by Section 32(2), it may give 
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any direction or make any order or declaration which 
it is otherwise authorised to give or make under the Act; 
Section 32(3)(d). Section 23 provides that the Commis- 
sion has cognizance of and authority to inquire into and 
deal with any industrial matter (with certain immaterial 
exclusions). It thus has power pursuant to Section 23 
and also, it would seem, pursuant to Section 32(3)(c)(i) 
to make an order of the nature of a re-employment 
order. If the conditions are satisfied, should the general 
powers given by this subsection be limited or read 
down so as to not to authorise the making of an order 
which has the effect of varying or amending an 
industrial agreement or award upon an interim basis? 
Taking into account the framework of the Act I see no 
justification for so reading it down. The Act places the 
initial emphasis on conciliation rather than arbitration. 
An order made pursuant to Section 32 is not made as 
a final order in the sense that it finally adjusts the 
parties' rights vis-a-vis each other but is made to assist 
them to reach an agreement in the process of 
conciliation. It is not relevantly an order amending an 
industrial agreement or award. Looked at this way, 
there seems to me no justification for limiting the 
construction of Section 32(2) and (3) and especially 
(3)(d) so as to deny an interim order which may contain 
terms inconsistent with an award or industrial agree- 
ment." 

(Emphasis Added) 
(op cit. at p 1561) 

It appears that Section 23 not only confers jurisdiction to 
deal with any industrial matter but also includes the power 
to make orders (See A.M.W.S.U. & Others v. R.R.I.A. 
[Matter No. 1689 of 1988 — 69 WAIG 2629] for further 
discussion on the scope of Section 23). However, its 
operation is "subject to this Act"; Section 23(1). As the 
Council conceded, the general head of power may be 
displaced where there is a specific referral of power and in 
the light of Section 41 this would render the proposal to 
implement agreements through Section 23 inappropriate. 
However, although it may be so that an order pursuant to 
Section 32 giving effect to an enterprise bargaining 
agreement may not "finally adjust the parties' rights" under 
an award because of the finiteness of its term, recourse to 
this Section of the Act for the purpose of giving effect to 
the new Principle would seem to be inconsistent with the 
fundamental requirement that the enterprise bargain is 
consummated through the agreement of the parties. This 
would not be avoided by the notion that the bargain entered 
into was not an agreement until ratified or registered by the 
Commission. 

The fundamental characteristic of an industrial agreement 
under Section 41 of the Act is that it regulates the 
relationship between parties in particular industrial circum- 
stances which have been agreed upon between them. It can, 
at the Commission's discretion, recognise their special 
requirements over any general provisions of an award 
including circumstances where the parties are covered under 
the common rule operation of the award (See Hungry Jacks 
Pty Ltd and Others v. Wilkins 71 WAIG 1751). However 
recourse to Section 41 for registration of enterprise 
bargaining agreements consistent with the requirements 
which are to be met under the new Principle cannot be 
achieved without addressing the legislative tensions identi- 
fied to us by all of the Section 50 parties in these 
proceedings. 

Notwithstanding this, we consider that Section 41 
remains the most appropriate avenue within the Act to effect 
registration and therefore enforcement of enterprise bargain- 
ing agreements which accommodate particular requirements 
of parties and satisfy the terms of the new Principle adopted 
from the National Wage Decision. Indeed, in its terms 
Section 41 recognises the consistency that must be achieved 
with the General Order made under Section 51 or any 
Principles, formulated in the course of those proceedings. 
However, the particular limitations which are required for 
an enterprise bargaining agreement (namely that it is for a 
fixed term, must not continue after the expiry date unless 

renewed, and that it cannot have other parties added to it) 
need to be accommodated. 

The implementation of the Enterprise Bargaining Princi- 
ple by reference to Section 41 will give rise to two classes 
of industrial agreements. There will be those not being 
enterprise bargaining agreements which meet the require- 
ments of the other Principles but not the Enterprise 
Bargaining Principle and those which do meet the additional 
requirements of that Principle. Agreements coming within 
the latter category would include a provision which would 
effectively commit the parties to a course of action to ensure 
that withdrawal from the enterprise bargaining agreement 
would occur on the expiry of its term. It would also be stated, 
in the enterprise bargaining agreement, that the parties 
would stipulate that their commitment precludes the 
availability of variation or cancellation during its term. 

Similarly, the enterprise bargaining agreement would 
have to identify in its form the particular intention of the 
parties to exclude other parties being joined thereto. It was 
submitted by Mr Cock for the Minister, and we accept, that 
the enterprise bargaining agreement should incorporate in its 
terms, language which would give sufficient reason to the 
Commission to exercise its discretion pursuant to Sections 
42(2) and (3) of the Act to refuse such applications. Bearing 
in mind that the nature of an enterprise bargaining 
agreement will address the particular requirements of an 
employer's operation or a section within that operation, and 
specific productivity and efficiency outcomes within the 
enterprise or section of the enterprise, the terms of that 
agreement should make it difficult for any other employer 
or organisation to claim that the enterprise bargaining 
agreement can be applied to their circumstances. 

Again taking up the proposal submitted on behalf of the 
Minister, the expressed intention of the parties to meet the 
"superior requirements" of an enterprise bargaining agree- 
ment, notwithstanding the provisions of any award, would 
enable the parties to expect that their agreement would be 
registered and would thereby over-ride any contrary provi- 
sions of an award including those which may apply by 
common rule. This of course will be subject to the specific 
requirement that "the agreement should not involve a 
reduction in normal time earnings or departure from 
Commission's standards of hours of work, annual leave with 
pay or long service leave with pay" (Print K0300 at 
Appendix A, paragraph (g) p 16). Where the circumstances 
warrant, the Commission pursuant to Section 29A can avoid 
publication of the enterprise bargaining agreement with 
respect to its proposed areas of operation and scope prior to 
registration. 

Thus, it is the intention of the Commission in Court 
Session to give effect to the Enterprise Bargaining Principle 
along with the other Principles set out in the National Wage 
Decision in a manner and subject to the conditions 
appropriate to this jurisdiction. To ensure the efficacy of 
enterprise bargaining agreements as a discrete class of 
industrial agreements under Section 41, an additional term 
within the Wage Fixing Principles which allows the 
registration of these agreements notwithstanding that in their 
terms they may not comply with other Principles may be 
necessary to satisfy Section 41(2) of the Act. 

In the October 1991 National Wage Decision the 
Australian Commission noted: 

"We consider it essential that the steps commenced 
in 1987 with the restructuring and efficiency principle 
and extended through the National Wage Case Deci- 
sions of 1988, 1989 and April 1991 with the structural 
efficiency principle be continued. The wage fixing 
principles determined by this decision will so pro- 
vide." 

(op cit at p 3) 
The Special Case Principle provides that: 

"Any claim for increases in wages and salaries or 
improvements in conditions in minimum rates awards 
or paid rates awards which exceed those allowable 
under the previous National Wage Case Decisions and 
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the October 1991 National Wage Case Decision will 
be processed as a Special Case." 

(op cit at p 15) 
It follows that under the continuing process of award 

rationalisation to achieve increases in productivity and 
efficiency, there remains available access to wage adjust- 
ments under previous National Wage Decisions including 
the four per cent under the Restructuring and Efficiency 
Principle. These can be accessed without submitting to the 
requirements of a Special Case. A perusal of the document 
"Status Report on Awards and Industrial Agreements of the 
Western Australian Industrial Relations Commission as at 
20th November 1991" prepared by the Registrar and 
distributed in these proceedings, discloses that some awards 
have yet to be varied for this wage adjustment and some 
subsequent increases available under the application of 
National Wage Decisions in this jurisdiction. In the 
application the Wage Fixing Principles under Section 51(2) 
of the Act provision will need to be made to accommodate 
this dimension of the Australian Commission's decision. 

However, in the unlikely event that an award has been the 
subject of a Minimum Rates Adjustment under the 
Principles access to a wage increase under the Restructuring 
and Efficiency Principle would not be available as wage 
equity would have been established under that exercise. 

A number of issues raised during proceedings go to the 
scope of changes under Structural Efficiency. These involve 
the restructuring of minimum rates awards to establish 
appropriate equitable wage relationships within and between 
awards and industries. In the August 1989 National Wage 
Case Decision the Full Bench stated: 

"We cannot over emphasise the importance of 
successfully applying the structural efficiency principle 
and the minimum rates adjustment process. These 
exercises provide an opportunity for the parties to 
display the maturity required to overcome the wage 
instabilities with which the community is only too 
familiar. It also provides the opportunity to take an 
essential step towards institutional reform which is a 
pre-requisite to a more flexible system of wage 
fixation." 

(Print H9100 at p 14) 
The development of the Enterprise Bargaining Principle 

gives effect to the flexibility in the wages systems 
foreshadowed in 1989. However, the advent of this facet of 
change within Structural Efficiency does not remove the 
need to continue the restructuring of minimum rates awards 
into wage structures with properly established base rates and 
supplementary payments. This was a matter taken up by the 
Chamber and seen as an "essential part of the process" of 
structural reform. However, the proper fixation of minimum 
award rates is only part of package under Structural 
Efficiency; the Minimum Rates Adjustment Principle 
provides the complementary mechanism by which wage 
stability and equitable wage rates in minimum rates awards 
will be established. 

The limited number of awards to which the Minimum 
Rates Adjustment Principle has been applied may indicate 
that there has been a lack of appreciation of how this aspect 
of the Wage Fixing System can been achieved. A document 
which sets out the development of the Minimum Rates 
Adjustment Principle within the context of Structural 
Efficiency and which details the steps by which Minimum 
Rates Adjustments have been successfully implemented is 
attached as an Appendix to these Reasons for Decision 
(Appendix A). It is hoped that this document will assist 
parties. 

A problem can arise where, pursuant to the Structural 
Efficiency Principle, parties have established skill-related 
paths and created relativities between different categories of 
workers within the award and at the enterprise level without 
addressing the need to fix "minimum rates for classifica- 
tions in awards, related appropriately to one another" (as per 
the Minimum Rates Adjustment Principle)(Print H9100 at 
p 21). This, we suspect, is one of the matters behind the issue 
raised by the Council when concern was expressed about 
groups of employees who have not had their Work Value 

fully assessed under the Principles pursuant to the August 
1989 National Wage Decision and now find the time from 
which work value changes can be measured limited to those 
which have occurred since the operative date of the second 
Structural Efficiency adjustment under the August 1989 
National Wage Decision (Print K0300 at p 18 paragraph (c)). 
The Council sought clarification from the Commission as 
to whether these problems could be overcome by reference 
under a Special Case. 

If the award in question expresses minimum wage rates, 
the answer lies in whether or not the parties to that award 
have commenced or have completed the Minimum Rates 
Adjustment process in line with the requirements of the 
Structural Efficiency Principle (See J7400 at p 65 paragraph 
(g)). The fixing of the base rate and supplementary payment 
by reference to a properly fixed datum point or benchmark 
wage ensures that the minimum rates award has fixed the 
correct internal and external relativities on the basis of 
relative skill, responsibility and conditions under which the 
particular work is normally performed. If the Minimum 
Rates Adjustment exercise has been undertaken it would 
appear that it may be difficult to invoke the Special Case 
provision of the Principles to address this matter. However, 
if the Minimum Rates Adjustment has not been commenced 
that avenue remains available and a properly fixed based 
rate--supplementary payments wage structure does not 
require recourse to a Special Case. 

Where the situation which the Council raised occurs in 
a paid rates award, changes in work value in line with that 
Principle would apply unless extraordinary circumstances 
could be demonstrated in Special Case proceedings. 

The distinction between minimum rates and paid rates 
awards is a matter of vita! interest to the Minister. Although 
it was acknowledged that the Australian Commission has 
conducted a "Paid Rates Review" (See Print J7400, 
Appendix C p 74) and that the terms of the Paid Rates Award 
Principle in the October 1991 National Wage Decision are 
accepted, it was submitted that the Principles do not 
sufficiently clarify the distinction between minimum rates 
and paid rates awards, how they are to operate and how they 
are to be adjusted. Within the constraints of Section 51(2) 
it would appear that there is little scope for this Commission 
to re-interpret or to re-define the classes of awards 
particularly when it is the case that the Principles of Wage 
Fixation handed down in the National Wage decisions have 
been predicated upon awards being categorised as simply 
either minimum rates or paid rates. Indeed, the possibility 
of a "third category" award was specifically rejected in the 
October 1991 National Wage Decision (op cit at p 12). 

In the February 1989 Review, the Australian Commission 
stated: 

"There has been a clear distinction, at least in 
theory, between minimum rates and paid rates awards. 
The former have prescribed rates recognised as being 
legal minima in addition to which supplementary 
payments might be awarded and overaward payments 
reflecting the market might exist; the latter have 
prescribed rates which were intended to be actual rates 
of pay." 

(Print H8200 at p 8) 
However, the distinction between the two types of awards 

based on wage rates becomes blurred when conditions of 
employment are also used as a factor in identifying the 
character of an award. 

"A paid rates award must, as the name implies, 
prescribe all the rates and conditions which actually 
apply; for it to be otherwise must modify its status to 
that of a hybrid for which no provision is made in the 
principles." 

(Print H8200 at p 8) 
The Paid Rate Award Principle requires the Commission, 

on each occasion an application is before it for the variation 
of a paid rates award to "enquire whether the integrity of 
the award has been preserved" (Print K03Q0 at p 19). 

It follows from what has been said previously in the 
identification of awards that the integrity which the 
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Commission must seek to establish for a paid rates awards 
through enquiry is that the award must prescribe all of the 
rates and conditions which actually apply. Conversely, if the 
award is not a paid rates award it is a requirement of the 
Structural Efficiency Principle that the award will be subject 
to the Minimum Rates Adjustment process. As there is no 
"third category" of awards the parties will either have to 
re-establish the integrity of the paid rates award by including 
all rates and conditions which apply and by specifying in the 
award that that is the case or have the hybrid award 
classified as a minimum rates award. Apart from these 
alternatives the only other course which presents is to 
recognise that the awards system in this State is so different 
from that upon which the Principles of Wage Fixation are 
based that it is a good reason not to give effect the National 
Wage Decision. This was not argued in these proceedings. 
However, it is acknowledged that the distinction between 
the two categories of awards which the Principles promote 
has been of minimal importance with the operation of the 
"no extra claims" commitment. The issue has achieved 
prominence in the light of the specific requirements for the 
minimum rates awards to address the Minimum Rates 
Adjustment process and the integrity of paid rates award to 
be established. 

In the decision of this Commission which gave effect to 
the April 1991 National Wage Decision the procedure to 
deal with Special Cases was varied to provide that these may 
be conducted by a single Commissioner after having first 
been subject of a Special Case conference before the Chief 
Commissioner or his nominee (71 WAIG 1723). It is 
considered that these arrangements should remain in place 
with the application of the October 1991 National Wage 
Decision. As was stated in June 1991: 

"That is not to say that no special case will be dealt 
with by a Commission in Court Session or that a single 
Commissioner may not refer a matter to the Commis- 
sion in Court Session for consideration as in the past. 

The decision to have the matter dealt with by a single 
Commissioner or by a Commission in Court Session 
would be made following a Special Case conference 
conducted in line with the procedure which exists at 
present. Where the matter is allocated to a Commis- 
sioner, intervention in the proceedings may be pursued 
by a Section 50 party in accordance with the Act. 
Where the matter is to be dealt with by a Commission 
in Court Session the parties to the application are to be 
informed by the Section 50 parties of the position that 
they will adopt at the hearing." 

(op cit at p 1728) 
Despite the support that was evidently forthcoming from 

most parties and intervenors to the October 1991 National 
Wage proceedings for enterprise bargaining agreements to 
be negotiated through a single bargaining unit, that 
consensus was not reflected in an appreciation of what 
constitutes a single bargaining unit for the purpose of the 
application of the Enterprise Bargaining Principle in this 
jurisdiction. Understandably, the Council focused on the 
role of unions in the workplace while other Section 50 
parties preferred to identify the workplace relationship 
between the employer and employee as generating the 
momentum for agreements. 

The Council stated that the requirement for a single 
bargaining unit placed the onus on unions to rationalise their 
involvement at the workplace within some industries. We 
were informed that to facilitate the trade union movement's 
ability to accommodate the single bargaining unit concept, 
model bargaining units were being developed to apply in 
"multi-union/single award" and "multi-union/multi 
award" environments. A feature of these models is the 
commitment of all participating unions which form the 
employees' side of the single bargaining unit, to the 
negotiated outcome. A failure to achieve this will in the 
circumstances of an enterprise, or of a discrete section 
within the operation of an enterprise, render the possibility 
of an Enterprise Bargaining Agreement unlikely. 

Clearly the scheme of the Act, and in particular on this 
occasion Section 41, recognises the position of registered 

organisations. The efforts of the Council to promote single 
bargaining units at the enterprise level will be important to 
the success of the Enterprise Bargaining Principle. However, 
in the event that the potential of the Enterprise Bargaining 
Principle is thwarted by the continuance of or emergence of 
demarcation issues then it may well be that the legislature 
should consider conferring the same powers on this 
Commission to deal with these issues as exists in the federal 
jurisdiction. 

The Council raised a matter concerning the application of 
the Standard Hours Principle in the Brewing Industry in 
which a 35 hour week applies. Clarification was sought as 
to the on-going availability of this entitlement where actual 
award coverage may change. In the absence of a full 
appreciation of all the issues involved in this matter, it is not 
for the Commission in Court Session to proffer an opinion 
in this instance. We say that where there is an existing award 
condition applying (eg. hours, less than 38 per week), then 
an application for a new award which contains that provision 
would not offend the Wage Fixing Principles. The test is 
whether those employers and employees who would be 
bound by the new award would, in its absence, have been 
bound anyway in the same terms by an award. Thus, for 
instance, where an employer and/or Union/s on behalf of 
employees of that employer seek an enterprise specific 
award in lieu of a common rule award, then the first award 
Principle is not a barrier to the reflection of existing award 
conditions covering those employees and the employer. This 
would include an existing award condition of less than 38 
hours per week. 

In the course of these proceedings the Minister submitted 
that it was timely to review the adult minimum wage. The 
rate was last reviewed with effect from the first pay period 
commencing on or after 24 September, 1991 (71 WAIG 
2748). However, the increase to $268.80 per week merely 
adjusted the rate in line with previous increases available 
under the application of National Wage Decision adjust- 
ments to awards and industrial agreements of this Commis- 
sion. At that time the Commission served notice of a 
comprehensive review of the adult minimum wage. It is now 
envisaged that this matter will be listed for hearing on the 
Commission's own motion within first quarter of 1992 or 
soon thereafter. 

In summary, we consider that as there are no good reasons 
not to give effect to the October 1991 National Wage 
Decision; Principles of Wage Fixation designed to achieve 
Structural Efficiency and which now include the new 
Enterprise Bargaining Principle should be set out in this 
Decision. A General Order pursuant to Section 51(2) of the 
Act should issue giving effect to the National Wage 
Decision and make available wage and salary increases and 
variations to conditions of employment in line with these 
Principles. When exercising power under the Act during the 
life of the Principles, the Commission shall not act in 
disregard of these Principles, wage and salary rates and 
conditions of employment so determined should be consis- 
tent with the terms of those Principles. 

State Wage Principles. 
These Principles have been developed with the aim of 

providing, for their period of operation, a framework under 
which all concerned — employers, employees and their 
unions, governments and tribunals —can co-operate to 
ensure that measures to meet the competitive requirements 
of enterprises are positively examined and implemented in 
the interests of management, employees and ultimately, 
Australian society. 

Movements in wages and conditions must fall within 
these Principles which, inter alia, provide for such move- 
ments through: 

(a) the Structural Efficiency Principle determined in 
the June 1991 State Wage Decision (71 WAIG 
1723) and which is again set out in these Reasons 
for Decision; 

(b) the Special Case Principle; and 
(c) the Enterprise Bargaining Principle determined in 

the January 1992 State Wage Case Reasons for 
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Decision and which applies through the registra- 
tion of enterprise bargaining agreements under 
Section 41 of the Act. 

In relation to (a) and (b) above, conciliation and 
arbitration in accordance with the Act may be availed of. In 
relation to (c) above, conciliation in accordance with the Act 
may be availed of but not arbitration. 

In considering whether wages and/or conditions should be 
awarded or changed for any reason, either by agreement or 
arbitration, the Commission will guard against contrived 
arrangements which would circumvent these Principles and 
their aims. 

For the purpose of these Principles reference to "award" 
can be taken to include "industrial agreement" where 
relevant. 

WAGE ADJUSTMENTS 
1. Structural Efficiency Adjustment 
Provided that an award or industrial agreement has not 

already been varied to give effect to the Structural 
Efficiency Wage Adjustment of an increase to a maximum 
of 2.5 per cent under the previous State Wage Principles 
which applied from June 1991 (71 WAIG 1723) then: 

(a) There will be allowable under these Principles an 
increase to a maximum of 2.5 per cent in both 
minimum rates and paid rates awards. The actual 
date of operation will be the date on which that 
award or industrial agreement is varied in accor- 
dance with this Principle which provides that: 

Structural Efficiency Principle 
Consistent with the ongoing implementation of 

the Structural Efficiency Principle determined in 
the State Wage Decision of 17 June 1991, any 
party to a minimum rates award or a paid rates 
award seeking the increases in wages or salaries 
allowable under this Principle is required to 
satisfy the Commission: 

(i) that the parties to the award have examined 
or are examining both award and non-award 
matters to test whether work classifications 
and basic work patterns and arrangements are 
appropriate —the examination to include spe- 
cific consideration of: 
(aa) the contract of employment including 

the employment of casual, part-time, 
temporary, fixed term and seasonal 
employees; 

(bb) the arrangement of working hours; 
(cc) the scope and incidence of the award; 

(ii) that facilitative provisions have been inserted 
in relevant clauses of the award; 

(iii) that the award requires enterprises to estab- 
lish a consultative mechanism and proce- 
dures appropriate to their size, structure and 
needs for consultation and negotiation on 
matters affecting their efficiency and produc- 
tivity; 

(iv) that the award, in order to ensure increased 
efficiency and productivity at the enterprise 
level, while not limiting the rights of either 
an employer or union to arbitration, provides 
a process whereby consideration can be given 
to changes in award provisions; any agree- 
ment (not being an enterprise bargaining 
agreement for the purposes of the Enterprise 
Bargaining Principle) reached under this 
process would have to be formally ratified by 
the Commission and any disputed areas 
would be subject to conciliation and/or 
arbitration; 

(v) that there is a provision in the award to the 
effect that an employer may direct an 
employee to carry out such duties as are 
within the limits of the employee's skill, 
competence and training; 

(vi) that the parties to the award have imple- 
mented, substantially, the Structural Effi- 
ciency Principle determined in the Septem- 
ber 1989 State Wage Decision (69 WAIG 
2917 at 2927) and have applied or are 
applying consequential award reforms to the 
workplace which include but are not limited 
to: 

• establishing skill-related career paths 
which provide an incentive for employ- 
ees to continue to participate in skill 
formation; 

• eliminating impediments to multi — 
skilling and broadening the range of 
tasks which an employee may be re- 
quired to perform; 

® creating appropriate relativities between 
different categories of employees within 
the award and at enterprise level; 

• ensuring that working patterns and 
arrangements enhance flexibility and 
the efficiency of the industry; 

• including properly fixed minimum rates 
for classifications in awards and/or 
industrial agreements, relate appropri- 
ately to one another, with any amounts 
in excess of these properly fixed mini- 
mum rates being expressed as supple- 
mentary payments; 

• updating and/or rationalising the list of 
respondents to awards; and 

• addressing any cases where award and/ 
or industrial agreement provisions dis- 
criminate against sections of the 
workforce. 

(vii) that the parties to the award have commenced 
the minimum rates adjustment process or are 
prepared to commence it, in the acceptably 
near future. 

(b) The 2.5 per cent increase shall apply to award 
wage rates including supplementary payments. 

(c) The Commission, after hearing the parties to an 
award and being satisfied that a proper case has 
been made, may recommend that overaward 
payments be increased by the same percentage 
adjustment. 

(d) No award will be varied to give effect to the 
Structural Efficiency Wage Adjustment of an 
increase to a maximum of 2.5 per cent under this 
Principle unless and until it has been varied to give 
effect to the second Structural Efficiency Adjust- 
ment allowable under the September 1989 State 
Wage Decision (ie. an increase of $ 10.00 per week 
for employees at the basic skills/trainee level; 
$12.50 per week at the semi skilled employee 
level; and $15.00 per week or 3%, whichever is 
the higher, at the tradesperson or equivalent level 
and above). 

2. Minimum Rates Adjustment 
Minimum rates adjustments for minimum rates awards in 

accordance with the June 1991 State Wage Decision shall 
continue to be allowable and shall be in accordance with the 
following: 

(a) the appropriate adjustments in any award will be 
applied in no less than four instalments which will 
become payable at six monthly intervals provided 
in appropriate cases longer or shorter phasing-in 
arrangements may be approved or awarded and/or 
parties may agree that part of a supplementary 
payment should be based on service; 

(b) the second and subsequent instalments of these 
adjustments will not be automatic and an applica- 
tion to vary the relevant award will be necessary; 

(c) supplementary payments may be prescribed in the 
wages clauses of awards; 
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(d) the award must contain a definition making it 
clear that a supplementary payment represents, in 
effect, a payment in lieu of equivalent overaward 
payments; 

(e) where the existing minimum classification rate in 
an award exceeds the minimum rate for that 
classification assessed in accordance with these 
Reasons for Decision, the excess amount is to be 
prescribed in an separate clause: that amount will 
not be subject to adjustment; 

(f) acceptance of absorption of these adjustments to 
the extent of equivalent overaward payments is a 
prerequisite to their being applied in any award. 

3. Restructuring and Efficiency 
In line with the scope of the Special Case Principle under 

these Reasons for Decision a wage adjustment pursuant to 
the Restructuring and Efficiency Principle remains available 
where this has not been accessed under the State Wage 
Decision of March 1987 (67 WAIG 435) and subsequent 
decisions of tjiis Commission which have given effect to the 
Principles of Wage Fixation. 

Restructuring and Efficiency Principle 
(a) Increases in rates of pay or improvements in 

conditions of employment may be justified as a 
result of measures implemented to improve 
efficiency in both the public and private sectors. 

(i) Changes to work practices and changes to 
management practices must be accepted as 
an integral part of an exercise conducted in 
accordance with this Principle. 

(ii) Other initiatives may include action to 
reduce demarcation barriers, advance multi- 
skilling, training and re-training and broad- 
banding. 

(iii) Changes to working patterns may be neces- 
sary. 

(b) No improvements in pay or conditions under this 
Principle will result in an increase in costs 
exceeding four per cent of wages and salaries. 

(c) Any changes in the nature of the work, skill and 
responsibility required or the conditions under 
which the work is performed taken into account 
in assessing an increase under this Principle shall 
not be taken into account in any claim under the 
Work Value Changes Principle. 

(d) The Commission will not award retrospectivity in 
relation to any increase under this Principle. 

SPECIAL CASES 
Any claim for increases in wages and salaries or 

improvements in conditions in minimum rates awards or 
paid rates awards which exceed those allowable under 
previous State Wage Decisions and the January 1992 State 
Wage Case Decision will be processed as a Special Case. 

ENTERPRISE BARGAINING 
Subject to applications made pursuant to Section 41 of the 

Act, the Commission is prepared to ratify enterprise 
bargaining agreements made by parties to minimum rates 
and paid rates awards provided that each of the following 
criteria is met: 

(a) the parties satisfy the Commission that they have 
met the Structural Efficiency Principle require- 
ments prescribed in these Reasons for Decision; 

(b) the enterprise bargaining agreement is consistent 
with the continuing implementation at enterprise- 
level of the Structural Efficiency Principle and 
any wage increases contained therein are based on 
the actual implementation of efficiency measures 
designed to effect real gains in productivity; 

(c) the parties demonstrate that they have considered 
a broad agenda in the development of their 
enterprise bargaining agreement; 

(d) the enterprise bargaining agreement has been 
negotiated through a single bargaining unit in an 
enterprise or section of an enterprise. In the case 

of a single bargaining unit in a section of an 
enterprise, the parties must demonstrate that the 
section is discrete: its being treated separately 
from other sections of the enterprise must not 
restrict the implementation of the Structural 
Efficiency Principle and enterprise bargaining in 
that establishment, or other sections of the 
enterprise; 

(e) where the enterprise bargaining agreement oper- 
ates in conjunction with an award or awards, it 
details the wage increases involved for each 
classification and all efficiency measures agreed. 
Alternatively, where an enterprise bargaining 
agreement replaces an existing award or awards, 
it must express the enterprise bargain wage 
increase as a separate amount from the standard 
rates of pay and state all efficiency measures 
agreed; 

(f) the enterprise bargaining agreement provides no 
further wage or salary increase for its life, except 
when consistent with a State Wage Case decision; 

(g) the enterprise bargaining agreement does not 
involve a reduction in ordinary time earnings or 
departures from Commission standards of hours 
of work, annual leave with pay or long service 
leave with pay; 

(h) the enterprise bargaining agreement: 
(i) is for a fixed term; and 

(ii) will not continue in force after its expiry date, 
unless renewed (At the time of expiration of 
an enterprise bargaining agreement it is the 
responsibility of the parties to seek its 
renewal or replacement, if appropriate); 

(i) the operative date of any wage increase for which 
an enterprise bargaining agreement provides is no 
earlier than the date of approval or certification of 
the enterprise bargaining agreement; 

(j) where parties to an enterprise bargaining agree- 
ment reached through negotiations with a single 
bargaining unit include employees covered by a 
Federal award, an enterprise bargaining agree- 
ment covering those employees is submitted to the 
Australian Industrial Relations Commission for 
approval; 

(k) a provision in the enterprise bargaining agreement 
shall express the intentions of the parties to meet 
the terms of their agreement notwithstanding the 
provisions of any award or industrial agreement 
by which they are covered; and 

(1) there is a provision in the enterprise bargaining 
agreement wherein the parties expressly accept 
that they are bound by the terms of their agreement 
throughout its duration and that they will oppose 
any applications by other parties to be joined to 
their enterprise bargaining agreement; 

Notwithstanding that in its terms an enterprise bargaining 
agreement under the Enterprise Bargaining Principle may 
not comply with the other State Wage Principles set out in 
the Reasons for Decision in Matter No. 1752 of 1991, the 
enterprise bargaining agreement shall, in satisfying the 
specific requirements of the Enterprise Bargaining Principle 
be consistent with these State Wage Principles. 

ALLOWANCES 
1. Existing allowances 

(a) Existing allowances which constitute a reimburse- 
ment of expenses incurred may be adjusted from 
time to time where appropriate to reflect the 
relevant change in the level of such expenses. 

(b) Existing allowances which relate to work or 
conditions which have not changed may be 
adjusted from time to time to reflect State Wage 
Case Decisions, except where a flat money 
amount has been awarded, provided that shift 
allowances expressed in awards as money 
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amounts may be adjusted for flat money amount 
State Wage Case Decision increases. 

(c) Existing allowances for which an increase is 
claimed because of changes in the work or 
conditions will be determined in accordance with 
the relevant provisions of the Work Value 
Changes Principle. 

2. New allowances 
(a) New allowances to compensate for the reimburse- 

ment of expenses incurred may be awarded where 
appropriate having regard to such expenses. 

(b) No other new allowances shall be created unless 
changes in work have occurred or new work or 
conditions have arisen: where changes have 
occurred or new work and conditions have arisen, 
the question of a new allowance, if any, shall be 
determined in accordance with the relevant Princi- 
ple. 

The relevant Principle in this context may be 
work value changes or First Awards and Exten- 
sions to Existing Awards Principle. 

3. Service increments 
(a) Existing service increments may be adjusted to 

reflect a percentage State Wage Case Decision 
increase. 

(b) New service increments may only be allowed to 
compensate for changes in the work and/or 
conditions and will be determined in accordance 
with the relevant provisions of the Work Value 
Changes Principle. 

SUPERANNUATION 
(a) Agreements may be certified or consent awards 

made providing for employer contributions to 
approved superannuation schemes for employees 
covered by such agreements or consent awards 
provided those agreements or consent awards: 

(i) operate from a date determined or approved 
by the Commission; and 

(ii) do not involve the equivalent of a wage 
increase in excess of three per cent of 
ordinary time earnings of employees. 

(b) Where, following a claim for employer contribu- 
tions to approved superannuation schemes for 
employees, the parties are unable to negotiate an 
agreement consistent with this Principle, and 
conciliation proceedings before the Commission 
have also failed to achieve such an agreement, the 
Commission shall, subject to the provisions of the 
Act, arbitrate on that claim. 

(c) The Commission will not grant retrospective 
operation for any matters determined in accor- 
dance with this Principle. 

(d) For the purposes of this Principle, approved 
superannuation scheme means a scheme approved 
in accordance with the Commonwealth Opera- 
tional Standards for Occupational Superannuation 
Funds. 

WORK VALUE CHANGES 
(a) Changes in work value may arise from changes in 

the nature of the work, skill and responsibility 
required or the conditions under which work is 
performed. Changes in work by themselves may 
not lead to a change in wage rates. The strict test 
for an alteration in wage rates is that the change 
in the nature of the work should constitute such 
a significant net addition to work requirements as 
to warrant the creation of a new classification or 
upgrading to a higher classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and 
the altered rates may be applied only to employees 
whose work has changed in accordance with this 
Principle. 

(b) Where new or changed work justifying a higher 
rate is performed only from time to time by 
persons covered by a particular classification or 
where it is performed only by some of the persons 
covered by the classification, such new or changed 
work should be compensated by a special allow- 
ance which is payable only when the new or 
changed work is performed by a particular 
employee and not by increasing the rate for the 
classification as a whole. 

(c) The time from which work value changes in an 
award should be measured is, unless extraordinary 
circumstances can be demonstrated in Special 
Case proceedings, the date of operation of the 
second structural efficiency adjustment allowable 
under the September 1989 State Wage Case 
Decision. 

(d) Care should be exercised to ensure that changes 
which were or should have been taken into 
account in any previous work value adjustments 
or in a structural efficiency exercise are not 
included in any work evaluation under this 
Principle. 

(e) Where a significant net alteration to work value 
has been established in accordance with this 
Principle, an assessment will have to be made as 
to how that alteration should be measured in 
money terms. Such assessment should normally 
be based on the previous work requirements, the 
wage previously fixed for the work and the nature 
and extent of the change in work. However, the 
Commission will also take account of the relativ- 
ities and the integrity of the internal award 
classification structures and the external classifi- 
cations to which that structure is related. 

(f) The expression "the conditions under which the 
work is performed" relates to the environment in 
which the work is done. 

(g) The Commission should guard against contrived 
classifications and over-classification of jobs. 

(h) Any changes in the nature of the work, skill and 
responsibility required or the conditions under 
which the work is performed, taken into account 
in assessing an increase under any other Principle, 
shall not be taken into account in any claim under 
this Principle. 

PAID RATES AWARDS 
(a) Subject to Special Cases, the Commission will not 

make a new paid rates award. 
(b) Where a new paid rates award is made, that award 

shall specify the classification prescribed in the 
relevant minimum rates award on which the actual 
rate prescribed for the key classification in the 
paid rates award is calculated. 

(c) Commitments will be required from all parties to 
paid rates awards to the effect that the integrity of 
those awards will be preserved. 

(d) The Commission on each occasion an application 
is before it for the variation of a paid rates award, 
will inquire whether the integrity of the award has 
been preserved. 

(e) The Commission may convert into a minimum 
rates award a paid rates award which fails to 
maintain itself as a true paid rates award. The 
conversion of such a lapsed paid rates award into 
a minimum rates award will involve the valuation 
of the classifications in it by comparison with 
similar classifications in other minimum rates 
awards. 

FIRST AWARDS AND EXTENSIONS TO EXISTING 
AWARDS 

(a) In the making of a first award, the long established 
principles shall apply i.e. prima facie the main 
consideration is the existing rates and conditions. 
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(b) In the extension of an existing award to new work rates awards; the inclusion of supplementary payments 
or to award-free work the rates applicable to such in some awards and not others; and the different 
work will be assessed by reference to the value of attitudes taken to consent arrangements and arbitrated 
work already covered by the award. awards. 

(c) In awards regulating the employment of employ- There is further dimension to the problem. Employ- 
ees previously covered by a Federal award or ers have introduced and will continue to introduce 
determination, existing Federal award rates and wage relativities both as between employees employed 
conditions prima facie will be the proper award under the same award and employees covered by other 
rates and conditions. awards in a particular establishment. These relativities 

(d) Where a first award is made it shall contain a 
minimum rate for each classification of employee 
covered by it. The total minimum rate determined 
for each classification will be expressed as a 
minimum classification rate (ie. base rate) and a 
supplementary payment which bear a proper 
relationship to the rates for relevant classifications 
in other minimum rates awards. Where an existing 
Federal award rate exceeds the amount appropri- 
ate to a proper relationship, the excess is to be 
prescribed in a separate clause. That excess 
amount will not be subject to adjustment. 

CONDITIONS OF EMPLOYMENT 
Except for the flow-on of test case provisions, applica- 

tions for changes in conditions other than those provided 
elsewhere in the Principles will be considered in the light 
of their cost implication both directly and through flow-on. 
In respect of any application where the cost impact either 
directly or through flow-on is, prima facie, not negligible, 
that application must be processed as a Special Case. 

STANDARD HOURS 
In approving any application to reduce standard hours to 

38 per week, the Commission should satisfy itself that the 
cost impact is minimised. Claims for reduction in standard 
weekly hours below 38 will not be allowed. 

ECONOMIC INCAPACITY 
Any respondent or group of respondents to an award may 

apply to reduce and/or postpone the application of any 
increase in labour costs determined under the Principles on 
the ground of very serious or extreme economic adversity. 
The merit of such application shall be determined in the light 
of the particular circumstances of each case and any material 
relating thereto shall be rigorously tested. 

Appearances: Mr H.J. Dixon (of Counsel) and with him 
Mr D.M. Jones appeared on behalf of the Chamber of 
Commerce and Industry of Western Australian (formerly the 
Confederation of Western Australian Industry (Inc.)). 

Mr R.E. Cock (of Counsel) and with him Mr S. Wood 
appeared on behalf of the Minister for Productivity and 
Labour Relations. 

Mr A. Cooke appeared on behalf of the Trades and Labor 
Council of Western Australia. 

Mr A.J. Power (of Counsel) and with him Mr G.D. 
McKenzie appeared on behalf of the Australian Mines and 
Metals Association. 

Appendix A. 

THE APPLICATION OF THE MINIMUM RATES 
ADJUSTMENT PRINCIPLE. 

Historically the relationship of wage classifications 
within awards and between different awards has developed 
on an ad hoc basis. Over the years this has led to many of 
what the Australian Commission in its February 1989 
Review termed "irregularities" in award rates of pay, 

"The result is there exist in federal awards wide- 
spread examples of the prescription of different rates 
of pay for employees performing the same work but 
this is only part of the problem. For too long there have 
existed inequitable relationships among various classi- 
fications of employees. That this situation exists can be 
traced to features of the industrial relations system such 
as different attitudes adopted in relation to the 
adjustment of minimum rates and paid rates awards; 
different attitudes taken to the inclusion of overaward 
elements in awards, be they minimum rates or paid 

can vary from workplace to workplace and may bear 
no resemblance to the relativities set in the award or 
awards concerned. 

In turn, this has inevitably caused feelings of 
injustice leading to industrial disruption, unwarranted 
"flow-on" settlements and leap-frogging in particular 
cases." 

(Print H8200 p6-7) 
The problems associated with the adjustment of minimum 

rates awards and paid rates awards result partly from the way 
that changes in the system of wage fixation have affected 
the relativities of wages of workers under the different types 
of awards and also their relativities with non-award workers. 

Minimum rates awards contain prescribed rates recog- 
nized as legal minima and traditionally workers employed 
under these awards have been at liberty to pursue overaward 
payments. Lower paid workers are characteristically cov- 
ered by minimum rates awards. 

In contrast, paid rates awards attempt to prescribe the 
actual rates paid which are to be the maximum rates to be 
paid. 

"Many paid rates awards result from the compound- 
ing of minimum rates and overaward payments. In the 
making of such awards there is an express understand- 
ing that the union will not pursue overaward payments 
and the employer will not offer such payments. There 
are also paid rates awards which are effectively both 
minimum and maximum but which as a matter of 
history have not been associated with the payment of 
overaward amounts because the employers' policy is 
not to make such payments." 

(Print F2900 p38) 
Since 1983 "no extra claims" provisions have applied to 

both award and overaward payments as a result of National 
and State Wage Decisions. Minimum rates awards have 
therefore effectively been the same as paid rates awards 
insofar as new overaward payments could not be pursued. 
The prohibition on overaward payments has contributed to 
the decline of award wages relative to the average wage in 
an era where substantial wage increases occurred for 
non-award workers. 

If paid rates awards had been properly maintained (i.e. 
adjusted to reflect actual market rates being paid) then those 
awards would have received greater increases than workers 
on minimum rates awards. Lower paid workers are 
consequently comparatively worse off than they were prior 
to 1983. 

In the 1983 National Wage Case the Full Bench explained 
how in the past supplementary payments had been used in 
an attempt to improve the position of lower paid workers on 
minimum rates awards who had been disadvantaged in this 
way, in the past, 

"It should be clear that the purpose of determining 
supplementary payments as conceived in the past was 
not to increase actual wage rates. The move towards 
supplementary payments occurred during the indexa- 
tion regime when paid rates awards were being fully 
adjusted for national wage increases whilst overaward 
payments were not so adjusted. Supplementary pay- 
ments, being part of the award, enabled the growing 
gap arising between those on paid rates awards and 
those on minimum rates awards to be narrowed." 

(Print F2900 p 41) 
NOTE: In the National Wage Case April 1991 (Print 

J7400) the Australian Commission extensively re- 
viewed the state of minimum rates awards and paid 
rates awards (pp40-55). 
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In the National Wage Case March 1987 the Full Bench 
adopted a Supplementary Payment principle which removed 
the prohibition of granting new supplementary payments to 
address the position of lower paid workers. 

"In more recent times, the introduction of supple- 
mentary payments into minimum rates awards has been 
prohibited and this has resulted in different treatment 
for workers under different minimum rates awards. 
Furthermore, all employees under paid rates awards 
have had access to the equitable base provisions of the 
anomalies principle since 1983 whereas employees 
covered under minimum rates awards have not had the 
opportunity to have applications for supplementary 
payments considered. We recognize the need in current 
economic circumstances to give positive attention to 
the position of lower paid workers. In all these 
circumstances we are prepared to remove the prohibi- 
tion on granting new supplementary payments. 

This conclusion is consistent with the views of the 
CAI and the ACTU. Both proposed principles to 
govern the introduction and adjustment of supplemen- 
tary payments in minimum rates awards as part of the 
second tier. Those proposals recognized the need for 
information to be available on the incidence and level 
of overaward payments in a particular industry or 
enterprise; for the absorption of existing overaward 
payments up to the level of the particular supplemen- 
tary payment agreed or determined; and for there to be 
a clear understanding and acceptance that supplemen- 
tary payments may alter relativities. In our view, these 
requirements are fundamental to the introduction of a 
principle to govern the inclusion and adjustment of 
supplementary payments in minimum rates awards as 
part of the second tier... 

In our view, all minimum rates awards of the 
Commission which contain rates in excess of properly 
fixed minimum rates, whether by consent or arbitra- 
tion, should be expressed in terms of a minimum rate 
plus supplementary payments. These is no reason why 
a move should not be commenced to achieve this 
altered format." 

(Print G6800 pi7) 
Under the revised Principle supplementary payments 

were to be a separate amount in a minimum rates award that, 
together with the base rate became the award rate below 
which no employee could be paid. 

The Structural Efficiency Principle (SEP) of the National 
and State Wages Cases was adopted in 1988 and was to 
provide a more equitable and rational basis for fixing wage 
classification rates. In the State Wage Case of 1988 the 
Commission In Court Session explained how the S.E.P. was 
to become the key element in the new system of wage 
fixation and would provide the incentive and scope for, 

"creating appropriate relativities between categories 
of workers within the award at an enterprise level" 

and 
"including properly fixed minimum rates for classi- 

fications in awards related appropriately to one another, 
with any amounts in excess of these properly fixed 
minimum rates being expressed as supplementary 
payments." 

(68 WAIG 2412 at 2413) 
This same theme was also expressed in the February 1989 

Review where the Australian Commission endorsed, in 
principle, the proposal of the ACTU for the review of 
minimum rates awards, 

"to ensure that classification rates and supplemen- 
tary payments in an award bear proper relationship to 
classification rates and supplementary payments in 
other minimum rates awards." 

(Print H8200 p 7) 
The August 1989 National Wage Case included the 

Minimum Rates Adjustment Principle (MRA) in the Wage 
Fixing Principles and this was adopted by the Commission 
in Court Session in the 1989 State Wage Case (69 WAIG 
2929). 

The National Wage Bench sought to provide firm 
guidance on appropriate relativities by deciding that the 
minimum classification rate for a metal industry tradesper- 
son and a building industry tradesperson should be $356.30 
per week with a $50.70 per week supplementary payment. 
The minimum classification rate of $356.30 was to reflect 
the final effect of the structural efficiency adjustment in 
August 1989, 

"Minimum classification rates and supplementary 
payments for other classifications throughout awards 
should be set in individual cases in relation to these 
rates on the basis of relative skill, responsibility and the 
conditions under which the particular work is normally 
performed. The Commission will only approve relativ- 
ities in a particular award when satisfied that they are 
consistent with the rates and relativities fixed for 
comparable classifications in other awards. Before that 
requirement can be satisfied clear definitions will have 
to be established. 

We are not prepared to approve specific wage 
relativities proposed by the ACTU on behalf of the 
trade union movement. Nevertheless, we consider it 
appropriate for relativities to be established for both 
minimum classification rates and supplementary pay- 
ments for the following key classifications within the 
ranges set out below: 

% of the 
Tradesperson 

Rate 
Metal Industry Worker, Grade 4 90-93 
Metal Industry Worker, Grade 3 84-88 
Metal Industry Worker, Grade 2 78-82 
Metal Industry Worker, Grade 1 72-76 
Storeman/Packer 88-92 
Driver, 3-6 tonnes 88-92 

(Print H9100 pl2) 
Relativities on clerical rates were not provided, however, 

an MRA increase dealing with clerical Award rates, 
relativities and skill levels has subsequently been brought 
down in the Victorian jurisdiction (D90/2605). 

The MRA Principle was to apply only to minimum rates 
awards and included supplementary payments. The guide- 
lines laid out for the application of the "minimum 
classification and supplementary payment exercise" were as 
follows: 

"(i) the appropriate adjustments in any award will be 
applied in not less than four instalments which 
will become payable at six monthly intervals; 

(ii) in appropriate cases longer phasing in arrange- 
ments may be approved or awarded and/or parties 
may agree that part of a supplementary payment 
should be based on service. In this connection the 
ACTU stated: "It is recognised by the ACTU that 
in some industries an amount of between $8.00 to 
$10.00 supplementary payment might be appro- 
priately paid after three months service; 

(iii) the first instalment of these adjustments will not 
be available in any award prior to 1 January 1990 
or three months after the variation of the particular 
award to implement the first stage structural 
efficiency adjustment, whichever is the later; 

(iv) the second and subsequent instalments of these 
adjustments will not be automatic and applica- 
tions to vary the relevant awards will be neces- 
sary; 

(v) consistent with the commitments given by the 
ACTU in these proceedings, individual unions 
will be required to accept absorption of these 
adjustments to the extent of equivalent overaward 
payments; 

(vi) supplementary payments will not be prescribed in 
the wages clauses of awards but in separate 
clauses; and 

(vii) where the existing minimum classification rate in 
an award exceeds the minimum rate for that 
classification assessed in accordance with this 



decision, the excess amount is to be prescribed in 
a separate clause: that amount will not be subject 
to adjustment." 

(H9100 pl3 & 14) 
Following the introduction of the MRA principle the Full 

Bench decided that the relationship between the S.E.P. and 
the other wage fixing principles would be the following, 

"(i) structural efficiency exercises should incorporate 
all past work value considerations; 

(ii) any extensions of existing awards to include new 
classifications should form part of the structural 
efficiency exercises; 

(iii) claims based on anomalies and/or inequities will 
continue to be treated as special cases; 

(iv) there is no separate role for the operation of a 
supplementary payments principle; and 

(v) claims for new allowances will be dealt with in 
accordance with the relevant portion of the 
allowances principle but, consistent with this 
decision, existing work-related allowances may be 
increased by up to 3% at the time of each 
instalment of the structural efficiency adjust- 
ment." 

(H9100 pi8) 
In the National Wage Case April 1991, the MRA 

Principle was varied to allow that "in appropriate cases 
longer or shorter phasing-in arrangements may be approved 
or awarded". (Print J7400 p66). The Full Bench reaffirmed 
that once minimum classification rates had been properly 
fixed in accordance with the MRA Principle, their relativity 
would not be altered other than on work value grounds 
pursuant to the Work Value Principle. Supplementary 
payments were not to be increased other than as a result of 
a percentage increase awarded generally in a National Wage 
Case decision (Print J7400 p42). The MRA Principle was 
further amended to require that the clause in which 
supplementary payments are prescribed also contain a clear 
definition that those supplementary payments represent 
minimum rates in lieu of overaward payments (Print J 7400 
p66). 

The requirement that supplementary payments and mini- 
mum classification rates be prescribed in separate clauses 
ceased when in the National Wage Case October 1991 the 
MRA Principle was amended so that both may now be 
prescribed as two clearly indicated amounts in the one 
clause. The Full Bench stated, 

"In doing so, we note again the expectation 
expressed in the August 1989 National Wage Case 
decision, namely, that supplementary payments may 
vary in the future on the basis of geographic location, 
industry or the circumstances of individual employers 
or on some other basis. It is a matter for consideration, 
after the completion of the minimum rates adjustment 
process, whether the expectation that supplementary 
payments may be increased differentially in the future 
will be revised." 

(Print K0300 plO & 11) 
and, further, to ensure that the proper fixing of minimum 

classification rates and supplementary payments continued 
to be properly applied amended the Work Value Principle 
such that for future claims, 

"In making a monetary assessment of a change in 
work value, the Commission will take account, inter 
alia, of the relativities and integrity of internal award 
classifications structures and other external classifica- 
tions to which the structure is related." 

The twin objectives of the MRA Principle are, first, to 
redress the situation of lower paid workers (hence the 
subsumption of the Supplementary Payments Principle) and, 
second, to provide wage stability and equity in minimum 
rates awards by establishing a rational framework with firm 
guidelines which would enable minimum classification rates 
to be fixed in proper relation to one another. MRA brings 
minimum rates awards more into line with actual wages by 
bringing overaward payments into the award and requiring 

the absorption of any M RA increase to the extent of 
equivalent overaward payments. 

The determination of the minimum classification rate (i.e. 
base rate) ($356.30) and supplementary payment ($50.70) 
for the building industry and metal tradespersons provide a 
benchmark for many minimum rates awards. The ranges of 
relativities for minimum classification rates and supplemen- 
tary payments for various key classifications set out by the 
National Wage Bench in 1989 and confirmed in the 
determination of applications in industry awards provides 
further guidance in establishing properly fixed datum points. 
Other awards in various jurisdictions also give a guide from 
the relativities established in a range of professional, 
technical, skilled, semi-skilled and unskilled callings (Refer 
to Table 1). 

The process of Minimum Rates Adjustment involves 
aligning a key minimum classification (KMC) rate in a 
minimum rates award with a benchmark rate (i.e. a properly 
fixed datum point) in another minimum rates award. 
(NOTE: A properly fixed benchmark rate or datum point is 
a classification within a minimum rates award which itself 
has been subject to a minimum rates adjustment. The 
definition of that classification and its relativity with other 
classifications in its award have been established. The wage 
rate of the properly fixed benchmark or datum point has been 
assessed on the basis of skill, training, responsibility and the 
conditions under which the particular work is normally 
performed. The wage rate of the properly fixed benchmark 
or datum point is expressed as a base rate and supplementary 
payment in its minimum rate award and includes all 
adjustments under the minimum rates adjustment exercise 
which applied to that award.) 

The proper relativity is obtained from an assessment of 
the skill, training, work value, responsibility and conditions 
under which the work is normally performed in the KMC 
in comparison with those of the datum point position. 

Importantly, definitions for each classification will have 
to be established within the award the subject of the 
Minimum Rates Adjustment. Similarly, internal relativities 
between various classifications will have to be determined. 
Usually those two requirements will have been met as part 
of a Structural Efficiency exercise in the award now the 
subject of the Minimum Rates Adjustment process. 

To assist in establishing the proper classification structure 
as part of the Minimum Rates Adjustment, it may be 
advisable to use several KMC/datum point alignments, 
particularly where the wage structure accommodates a range 
of skilled, semi-skilled and unskilled classifications. 

NOTE: In the National Wage Decision of August, 1989 
the Full Bench specifically referred to establishing skill 
related career paths and broadbanding of classifications as 
a means of eliminating impediments to multi-skilling and 
creating appropriate relativities between different categories 
of workers within the award as appropriate for inclusion in 
SEP exercises. In August, 1989 the Full Bench rejected the 
proposition that the question of relativities for the purpose 
of Minimum Rates Adjustments should be left completely 
until the details of Structural Efficiency exercises were 
finalised, however it did stipulate that it would not approve 
relativities until clear definitions had been established (Print 
H9100 at p 12). While it is therefore not mandatory to have 
completed the proper fixing of internal relativities in award 
classifications before embarking upon a Minimum Rates 
Adjustment exercise, the task would be considerably more 
difficult if this is not done. In any event to give efficacy to 
the Minimum Rate Adjustment, it would need to be done 
in concert with that exercise. 

The actual wage rate for the key minimum classification 
(KMC) is obtained from the relativity established with the 
benchmark or datum point wage. This is the rate that will 
apply at the completion of the Minimum Rates Adjustment 
process (i.e. MRA target rate). 

The Minimum Rates Adjustment increase is the differ- 
ence between the current rate of the KMC and the dollar 
value of the benchmark rate with which it has been aligned. 
The percentage relativity between classifications within the 
award will be applied to establish the wage structure for that 



award. When the MRA target rate is reached in accordance 
with phasing-in by instalments, the Minimum Rates 
Adjustment exercise will have been completed and properly 
fixed minimum classification rates will be established in 
that award. As an example; if a minimum rates award 
contains three classifications (each defined) with the 
following relativities (established in a SEP exercise): 

Classification C1 $350.00 per week 
Classification C2 $315.00 per week (90% of Cl) 
Classification C3 $280.00 per week (80% of Cl) 

AND, if classification C2 in this award is selected as the 
key minimum classification (KMC) and is assessed at a 
relativity of 95 per cent of the datum point of a metal 
industry tradesperson with an award rate of $407.00 per 
week; 

THEN, the MRA target rate would be as follows: 
Classification C2: $386.70 per week (MRA 

target rate) 
(i.e. 95% of $407.00 (& 90% of $429.70 per week) 
(Minimum Rate Adjustment increase $71.70) 
Classification Cl: $429.70 per week (MRA 

target rate) 
(i.e. 111.11% of $386.70) 
(Minimum Rate Adjustment increase $70.70) 
Classification C3: $343.80 per week (MRA 

target rate) 
(i.e. 80% of $429.70) 
(Minimum Rate Adjustment increase $63.80) 

NOTE: In the circumstances of this award, it would 
be advisable to verify the internal relativity between all 
three classifications against relevant datum points 
within the appropriate metal trades award to ensure that 
the wage rates for post-trade classifications and 
semi-skilled classifications are appropriate to their 
skill, responsibility etc. In other words, there would 
effectively be three KMC/datum point classifications 
used to establish external relativities as well as internal 
relativities in this award. 

The next step in the Minimum Rates Adjustment exercise 
is to embark upon the phasing-in arrangement to achieve the 
MRA target rate. Paragraph (a) of the Minimum Rates 
Adjustment Principle (Print K0300 at p 15) sets out the 
requirements for this process. It is important to note that the 
eventual split between minimum classification rates (i.e. 
base rate) and Supplementary Payments for classifications 
within the award for which the Minimum Rates Adjustment 
exercise has been completed should reflect the same portion 
between the base rate and supplementary payments as those 
within the award from where the relativity with the datum 
point(s) was drawn (See Print H9100 at 12, where the Full 
Bench stressed that it was appropriate for relativities to be 
established for both minimum classification rates and 
supplementary payments within the ranges set). 

In the following examples of phasing-in Minimum Rates 
Adjustment increases, the key minimum classification 
(KMC) has a relativity of 100% of the metal tradesperson. 
EXAMPLE 1 

Current Rate Supplementary Total 
of KMC Base Rate Payment Award Rate 

$340 NIL 

MRA Target Rate $356.30 $50.70 
Pursuant to M.R.A. the following could occur: 

(A) 
(i) Base Rate = 

(ii) Add four equal amounts for 
adjustment of base rate i.e. 
$16.75 + $16.75 + $16.75 + 
$16.75 

TOTAL AWARD RATE 407.00 

NOTE: As the award will show a base rate of $407.00 
when the Minimum Rates Adjustment has been completed, 

the wage rate will have to be restructured to provide a base 
rate of $356.30 and supplementary payment of $50.70. This 
configuration will mirror the benchmark or datum point 
wage rate (i.e. Metal industry tradesperson's rate). This 
restructuring of the wage rate should be done when the final 
minimum rates adjustment is made. 
Awards which have been varied in this manner include: 
University Colleges and Swanleigh 71 WAIG 1027 
Award 
Contract Cleaners Award 70 WAIG 4049 
Shop and Warehouse (Wholesale and 70 WAIG 3732 
Retail Establishments) State Award 
Dairy Factory Workers Award 70 WAIG 1053 
Aerated Water and Cordial Manufactur- 71 WAIG 71 
ing Industry Award 
Clothing Trades' Award 71 WAIG 3211 

(i) Base Rate 
(ii) Add four equal amounts to 

base rate for alignment i.e. 
S4.30 4- S4 -f $4 + $4 totalling 

SUB-TOTAL 
(iii) Add Supplementary Pay- 

ments to be paid in four equal 
instalments totalling i.e. 
$12.65 4- $12.65 4- $12.65 + 
$12.75 

TOTAL AWARD RATE 407.00 

An award which has been varied in this manner is: 
Metal Trades' (General) Award 70 WAIG 2597 

OR 
(Q 

(i) Base Rate = 340.00 
(ii) Add Supplementary Pay- 

ments in four equal in- 
stalments totalling 67.00 

TOTAL AWARD RATE 407.00 

NOTE: As the award will show a base rate of $340.00 and 
supplementary payment of $67.00 when the Minimum Rates 
Adjustment has been completed, the wage rate will have to 
be restructured to provide a base rate of $356.30 and 
supplementary payment of $50.70. 

This configuration will mirror the benchmark or 
datum point wage rate (i.e. Metal industry tradesper- 
son's rate). This restructuring of the wage rate should 
be done when the final Minimum Rates Adjustment is 
made. 

Awards which have been varied in this manner include: 
Electrical Trades (Security Alarmslndus- 71 WAIG 987 
try) Award 
Cement Tile Manufacturing Award 71 WAIG 2547 

EXAMPLE 2 
Current Rate Supplementary Total 

of KMC Base Rate Payment Award Rate 

$370 NIL = $370 
(no over 

award payments) 
MRA Target Rate $356.30 $50.70 = $407 
Pursuant to M.R.A. the following could occur: 

$ 
(i) Base Rate = 370.00 

(ii) Add four equal amounts @ 
$9.25 into supplementary 
payments totalling = 37.00 

TOTAL AWARD RATE 407.00 

NOTE: As the award will show the base rate of $370.00 
and supplementary payment of $37.00 when the Minimum 
Rates Adjustment has been completed, the wage rate will 
have to be restructured to provide a base rate of $356.30 and 
supplementary payment of $50.70. This configuration will 

$340 
(no over 

award payments) 
$407 

$ 
340.00 

67.00 

340.00 

16.30 
356.30 

50.70 
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mirror the benchmark or datum point wage rate (i.e. Metal 
industry tradesperson's rate). This restructuring of the wage 
rate should be done when the final Minimum Rates 
Adjustment is made. 

OR 
(B) 

(i) Align the base rate = 356.30 
(ii) Excess base rate to be trans- 

ferred into Supplementary 
Payment = 13.70 

(iii) Add four equal amounts @ 
$9.25 into Supplementary 
Payments totalling 37.00 

TOTAL SUPPLEMENTARY PAYMENT 50.70 
TOTAL AWARD RATE 407.00 

EXAMPLE 3 
Current Rate 

of KMC 
Supplementary 

Payment 

MRA Target Rate $356.30 $50.70 
Pursuant to M.R.A. the following could occur: 

Total 
Award Rate 

$420 
(no over 

award payments) 
$407 

(i) Align the base rate = 356.30 
(ii) Excess base rate and other 

payments to be included in 
Supplementary Payments to- 
talling = 50.70 

SUB-TOTAL 407.00 

(iii) Excess amount from current = 13.00 
total award rate to be inserted 
in separate clause 

TOTAL AWARD RATE 420.00 

NOTE: The clause containing $13.00 is not subject to 
further adjustment. (See paragraph (e) of MRA Principle 
Print K0300 p 12) (Also note: The "existing minimum 
classification rate" referred to in paragraph (e) of the 
Minimum Rates Adjustment Principle means the existing 
Total Award rate in the minimum rates award prior to the 
Minimum Rates Adjustment exercise). 
EXAMPLE 4 

Current Rate 
of KMC 

Supplementary 
Payment 

Total 
Award Rate 

$370 $60 = $430 
Total Award Rate + Overaward = Total Actual Rate 

(Note Overaward Payment) 
$430 $70 = $500 

MRA Target Rate $356.30 $50.70 = $407 
(A) 

$ 
(i) Align the base rate = 356.30 

(ii) Align Supplementary Pay- = 50.70 
ment 

SUB-TOTAL 407.00 

(iii) Excess base rate of $13.70 
and Supplementary Payment 
of $9.30 is inserted into sepa- 
rate clause which is not sub- 
ject to further adjustment. = 23.00 

TOTAL AWARD RATE 430.00 

NOTE: Overaward of $70 is not subject to absorption as 
MRA has not resulted in increase. 
EXAMPLE 5 

Current Rate Supplementary Total 
of KMC Base Rate Payment Award Rate 

$380 NIL = $380 
Total Award Rate + Overaward = Total Actual Rate 

(Note Overaward Payment) 
$380 $20 = $400 

MRA Target Rate $356.30 $50.70 = $407 

(i) Align the base rate = 356.30 
(ii) Excess base rate $23.70 and 

overaward of $20.00 to be 
included in Supplementary 
Payments = 43.70 

SUB-TOTAL 400.00 

(iii) Add 4 equal instalments in = 7.00 
Supplementary Payments to- 
talling   

TOTAL AWARD RATE 407.00 

NOTE: Overaward of $20 is subject to absorption as 
MRA increases the TOTAL AWARD RATE by $27 and 
paragraph (f) of MRA principle (Print K0300 p 15) requires 
"absorption of these adjustments to the extent of equivalent 
overaward payments." 

One of the first awards to successfully gain increases for 
both SEP and MRA was the key Metal Industry Award — 
Part 1. The first stage SEP variation pursuant to the August 
1989 National Wage Case is reported in Prints H9650 and 
H9818. Parties submitted to Commission for first structural 
efficiency adjustment a document which detailed: — 

• the proposed new classification structure and 
definitions; 

• the phased-in rates for those new classifications 
based upon the full application of the National 
Wage Case decision of 7 August 1989; 

• procedures to apply in the testing of the proposed 
new structure and implementation of the final 
structure; 

• the absorption of increases arising from broad- 
banding and the application of the minimum rates 
adjustment determined in the National Wage Case 
decision of 7 August 1989; and 

The Commission having being satisfied that the proposals 
were of substance and which would have an immediate 
effect varied the award. Apart from the structural efficiency 
adjustments, the variations included: — 

• removal of interstate differentials; 
• broadbanding, to a significant extent, of existing 

classifications as a preliminary step to final 
broadbanding in a new classification structure; 

• minimisation of the cost impact of the removal of 
interstate differentials and the initial broad- 
banding by requiring any resultant increases to be 
absorbed into existing overaward payments; 

• a commitment to test a proposed new classifica- 
tion structure; 

• a commitment to modernise the awards; and 
• an obligation on employees to perform "a wider 

range of duties including work which is incidental 
or peripheral to their main tasks or functions". 

The award was further amended by the decision at Print 
J1935 to give effect to: — 

— second structural efficiency adjustment 
— first—minimum rates adjustment 
— Insert new Appendix with a 14 level classification 

structure with wage relativity to that of tradesman 
(C10) level. 

— Increase spread of hours 
— Provisions designed to encourage more flexible 

working arrangements. 
The following is a history of orders varying to the Metal 

Trades Award —Part 1. 

1. Structural Efficiency Principle 1st 
broadbanding adjustment 

2. Structural Efficiency Principle 2nd 
broadbanding adjustment and 1st 
MRA 

— H9818 
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3. Third broadbanding adjustment and — J3454 
second MRA 

4. Fourth broadbanding adjustment and — J6229 
third MRA 

5. Structural Efficiency second increase —J7179 
and classification structures 

6. Fourth and final MRA — J9042 

In the Metal Industry Award, Parts III and IV (C No. 
30761 of 1990, Print J2540) which covers technicians, 
professional engineers and scientists, the following relativi- 
ties were established on the key minimum classification 
(KMC) of the Scientific Tradesperson. (NOTE: This 
classification is 100% of the Metal Industry Tradesperson 
under Part I of that award). 

METAL INDUSTRY AWARD 
PARTS III AND IV 

OUTLINE OF CLASSIFICATION STRUCTURE 
Wage Relativity 

to C10 After Full 
Wage 
Group 

Classification 
Title 

Minimum Minimum Rate and 
Training Broadbanding 

Requirement Adjustment 
C14 Scientific/Prod. 

Employee —Level I 
Up to 38 hours 
induction 76-78% 

C13 Scientific/Prod. 
Employee— Level II In House Training 82% 

C12 Scientific/Prod. 
Employee—Level III 

"Production/Scientific 
Certificate 1" 87.4% 

Cll Scientific/Prod. 
Employee—Level IV 

"Production/Scientific 
Certificate H" 92.4% 

€10 Scient. Tradesperson 
— Level I 
Production System 
Employee 

Trade Certificate 
or Formal Equivalent 100% 

C9 Scientific Tech. 
Level 1 
Scient. Tradesperson 
Level 11 

Completion of 33% 
of qualifications 
for C7 

105% 
C8 Scientific Tech. 

Level U 
Scient. Tradesperson — 
Special Class—Level I 

Completion of 66% 
of qualifications 
for C7 

110% 
C7 Scientific Tech. 

Level HI 
Scient. Tradesperson — 
Special Class —Level 11 

Post Trade Certificate 
or Formal Equivalent 115% 

C6 Prof. Scientist 
Scientific Tech.— 
Level IV 
Advanced Scientific 
Tradesperson —Level I 

Degree/Diploma (3yr) 
1st yr of Advanced Cert, or Formal Equivalent 125% 

C5 Scientific Tech. 
— Level V 
Advanced Scientific 
Tradesperson —Level 11 
Prof. Engineer 
Prof. Scientist 

Advanced Certificate 
or Formal Equivalent 
Degree (4yr) 
Degree (4yr) 130% 

C4 Scientific Associate 
— Level I 

3yr Assoc. Diploma 
or Formal Equivalent 135% 

C3 Scientific Associate 
-Level 11 

Associate Diploma 
or Formal Equivalent 145% 

02(a) Leading Tech. Off 
Principal Scientific 
Supervisor/Trainer/ 
Co-Ordinator 

5th yr of Diploma 
or Formal Equivalent 150% 

02(b) Principal Tech. Officer 
Exp. Engineer 
Exp. Scientist 

Diploma or Formal Equivalent 
As defined (4yr degree) 
As defined (3yr degree/ 
diplomate and 4yr degree) 160% 

Olfa) Prof. Engineer L3 
Prof. Scientist L3 

As defined (4yr degree) 
As defined (3yr degree/ 
diploraate and 4yr degree) 180% 

03(b) Prof. Engineer L4 
Prof. Scientist L4 

As defined (4yr degree) 
As defined (3yr degree/ 
diploraate and 4yr degree) 210% 

The following table illustrates some awards which have 
progressed with Minimum Rates Adjustment and their 
alignment of key minimum classification with datum points. 

TABLE 1 
Relativity 

(Of K.M.C. to 
Tradespersons) 

Child Care Worker 
Level 3 = Engineering 
Tradesperson Level 1 
Grade 5 = 
Tradesperson. 
Grade 1 = 78% of 
Tradesperson 

Child Care Industry (A.C.T) 
Award 1985 & Child Care 
Industry (N.T.) Award 1986 
Brushraaking Industry 
Consolidated Award 1979 

Pulp and Paper Industry 
(Maintenance and Services) 

Clerks Victorian Award 

5 Retail & Wholesale Shop 
Employees (A.C.T.) Award 1985 

6 Dairy Factory Workers Award 
A15/1982 

Metal Trades (General) Award 13 
of 1965 

8 Shop & Warehouse (Wholesale 
and Retail) Award R32 of 1976 

9 School Employees (University. 
Colleges & Swanleigh) Award 
No. 7B of 1979 

10 Contract Cleaners Award 
No. 116/1985 

11 Textile Industrv Award 1981 

12 Rubber, Plastic and Cable Making 
Industry (Consolidated) Award 
1983 

13 Telfer Gold Mines (Production and 
Maintenance Employees) Award 
A9/1987 

14 School Employees (Independent 
Dav of Boarding Schools) Award 
R7*of 1979 

15 Electrical Trades (Security Alarms 
Industry Award R27/1979 

Reiativitv 
(of K.M.C to 

Tradespersons) 
Trades P.9 = 
Tradesperson. Non- 
Trades P10 set at 
93% of Tradesperson 
Clerical Officer 
Grade 3A (after 6mths) = Tradesperson 
Shop Assistant = 
92.1% of Tradesperson 
Lab Technician = 
Tradesperson. 
Cheesemaker = 98% 
Tradesperson 

l.evei C10 Group D = 

Shop Assistant = 94% 
of Tradesperson 

Senior Cook Level 7 : 
Tradesperson 
Level 1 = 87.4% 
of Tradesperson 
Cleaner = 87.4% 

Trades I^jvel 6 - 
Tradesperson (Ixvel 1 
= 78% of Tradesperson) 
I^vel 1 
Manufacturing/ 
production = 78% of 
Tradesperson 
Level 5% = 97% of 
Tradesperson 
Tradesperson Ixvel 1 
= Tradesperson 

Order No. 
149/90(R2) 
Exhibit 1 
(70 WAIG 1053) 
Order No. 205/91 
(71 WAIG 975) 
Order No. 
Tradesperson 
478/90(R2) 
(70 WAIG 2597) 
Exhibit No. 8: 
1472/91 (71 WAIG 
416) & 196/91 
(71 WAIG 1255) 
Order 
No. 614/90(R2) 
(71 WAIG 3732) & 
Order No. 
1100(l)/91 
(71 WAIG 2592) 
Order No. 535/91 
(71 WAIG 2139) 

Order No. 
Tradesperson 
145/90(R2) 
(70 WAIG 4049) 
Identified at 
pg.15 of 
transcript. 
Print K0812 

Senior Cook Ixvel 7 
= Tradesperson 

Serviceperson = 
Tradesperson 

Order No. 
5352/90(R2) 
(70 WAIG 4101) 
N.B. Transcript at 
pg. 4 confirmed 
M.R.A. done in one 
adjustment 
Order No. 278/90 
(71 WAIG 1027) & 
Order No. 534/91 
(71 WAIG 2139) 
Order No. 1264/90 
(71 WAIG 987) & 
1181/91 
(71 WAIG 2296) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
ON THE COMMISSION'S OWN MOTION 

Consideration of a National Wage Decision pursuant to 
s.51(2) of the Industrial Relations Act 1979. 

No. 1752 of 1991. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

31 January 1992. 
General Order. 

HAVING heard Mr H.J. Dixon (of Counsel) with him Mr 
D.M. Jones on behalf of the Chamber of Commerce and 
Industry of Western Australia (formerly the Confederation 
of Western Australian Industry Inc.); Mr R.E. Cock (of 
Counsel) with him Mr S. Wood on behalf of the Minister 
for Productivity and Labour Relations; Mr A. Cooke on 
behalf of the Trades and Labor Council and Mr A.J. Power 
(of Counsel) with him Mr G.D. McKenzie on behalf of the 
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Australian Mines and Metals Association Incorporated in 
Victoria, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

1. That paragraph (1) of the General Order which 
issued in Matter Nos. 1309 and 1310 of 1991 is 
cancelled with effect on and from the 31st day of 
January 1992. 

2. That the following clause titled — "State Wage 
Principles" be inserted into all awards and 
industrial agreements of this Commission. 

State Wage Principles. 
It is a condition of this award/industrial 

agreement that any party seeking to vary its terms 
on or from the 31st day of January 1992 shall not 
pursue before the Commission any variation to 
such award/industrial agreement without due 
regard for the Principles as stated by the Commis- 
sion in the Reasons for Decision in Matter No. 
1752 of 1991 for the duration of those Principles. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

INDUSTRIAL APPEAL COURT— 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 31 January 1992. 
Delivered: 4 February 1992. 

IN CHAMBERS 
CORAM: ROWLAND J. 

Appeal No. 1 of 1992. 
BETWEEN: 

LYNSEY BARRINGTON CARTER, JANET LITTLE, 
ANTONIETTA FACCTONI. NORMAN CHARLES 
WEBB, DONNA BEVERLEY LACEY, NATALE 

ONOFARO and JEFFERY SHORE 
Appellants 

(Respondents) 
and 

ELLIS MERVYN GREEN, JED JAMES CARTER and 
SHANTH1 DE SILVA 

Respondents 
(Applicants) 

Catchwords 
Industrial Law — appeal — application to lift stay of 

execution pending appeal — Reg 6 Industrial Arbitration Act 
(Industrial Appeal Court) Regulations 1980 —application 
granted. Turns on own facts. 

Mr R E Turner appeared as agent for the appellants. 
Mr P M Nisbet (instructed by Messrs Fiocco 

Rattigan) appeared for the respondents. 
Cases cited 
Castlemaine Tooheys Ltd and Others v. State of South 

Australia (1986) 161 CLR 148 
Howard Smith Ltd v. Ampol Ltd [1974] AC 821 
ROWLAND J 

The respondents to this appeal are involved in lengthy 
proceedings with the appellants before the President, 
pursuant to s 66 of the Industrial Relations Act. Over the last 
several months various applications have been made by the 
present parties, or related parties, arising out of a division 
within the Committee of Management of the Federated 
Liquor and Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers (the 
"FLAIEU"). There are already several appeals pending in 
this Court arising out of other decisions which have been 

made by the President in related proceedings. The present 
order made by the President is one dated 23 December 1991 
where, on the application of the present respondents to this 
appeal, he ordered: 

"(1) That the operation of the resolution of the 
Committee of Management of the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers (the FLAIEU) passed on the 6th day of 
August 1991 purporting to accept proposals for a 
variation or variations to the Burswood Island 
Resort Employees Award Nos A 23 and A 25 of 
1985 be and is hereby stayed until further order. 

(2) That the respondents hereto do not themselves 
hold out or represent that the said resolution has 
validity, force or effect and further that the said 
respondents do not cause or permit any employee 
or agent of the said FLAIEU or any other person 
subject to their direction to hold out that the said 
resolution has validity, force or effect until further 
order. 

(3) That the other parties to application No 1487 of 
1990 and the said award be served by the 
applicants forthwith with a copy of these orders. 

(4) That no respondent conduct further discussions or 
negotiations or permit or cause the same to occur 
in relation to such awards until further order. 

(5) That there be liberty to apply by any party upon 
24 hours notice in writing to the other party to vary 
or cancel these orders. 

(6) That I determine that any supplementary reasons 
for decision in relation to these orders will issue 
on a date to be fixed." 

The present appellant appeals against Orders numbered 
1, 2 and 4 on the following grounds: 

"2.1 The order was made in the absence of any 
evidence that the Appellants' (Respondents') 
consent to application 1487 of 1990 to vary the 
Burswood Award, was voidable. 

2.2 The order was made in the absence of any 
evidence that the Appellants (Respondents) had 
breached any of the Rules of the Union in 
consenting to the Award changes. 

2.3 The order was made in the absence of any 
evidence that there were any matters left to 
negotiate in respect of application 1487 of 1990, 
and when the Commission's own records showed 
that matter 1487 of 1990 was complete. 

2.4 The order was made in the absence of any 
evidence that there was a need for such drastic 
interim order such that the balance of convenience 
favoured the Respondents. 

2.5 The order was made in the absence of any of the 
parties to the Award." 

Because of the operation of reg 6 of the Regulations of 
the Industrial Appeal Court there is a stay of execution once 
an appeal against the order in issue has been properly 
instituted. The respondent to the appeal seeks to lift the stay. 

I had occasion to deal with several similar applications 
in December of last year arising out of disputes between the 
same or similar parties. 

The order appealed from is in effect an order granting an 
interlocutory injunction restraining the majority of the 
committee from undertaking certain actions pending the 
hearing of the substantive action which, I am told, is listed 
for some 2 weeks or so, commencing the end of February. 

In those earlier applications I noted that no one sought to 
argue that an order which did not finally dispose of the 
particular issue between the parties, namely, an interlocu- 
tory order, was not a decision capable of appeal to the 
Industrial Appeal Court. Again, in the absence of any 
argument, I will treat the appeal as competent. It is, however, 
important to appreciate that this is an interlocutory matter 
and that the substantive hearing will be heard in three weeks' 
time and I was told that in the meantime the majority would 
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be entering into negotiations relating to a new award 
sometime this week, if the stay was not lifted. It is quite 
apparent that there is no prospect of the appeal proper being 
heard before the substantive action is dealt with by the 
President. 

Counsel for the appellant argued that the matter of law 
involved in whether the consent to vary the "Burswood 
Award" was voidable is entirely without merit and cannot 
be sustained unless it can be established that it was made 
mala fides and he said that there is no evidence to suggest 
that that is the case, merely allegations. 

It is quite clear that this was recognised by the President 
when he dealt with the application. It must be remembered, 
however, that the President had been dealing with the 
particular dispute directly over several months and after 
several hearings at which many of the allegations had been 
aired. 

It is not for me at this level to debate the merits of the 
appeal. The President indicated that there was a serious issue 
to be tried, albeit that one leg of the argument seemed to 
challenge the validity of certain resolutions based solely on 
the fact that they had been taken at an office which had been 
the subject of some earlier criticism in an earlier order of 
the President. Any orders made by him at that time, of 
course, had been overtaken by events and it may be argued 
that it was contemplated in the order. That still left open, 
however, the question of mala fides and it is patently clear, 
in my view, that the President had heard sufficient evidence 
from the earlier proceedings which are directly related to 
this issue to have some knowledge as to whether or not the 
allegations did involve a serious issue to be tried. 

In my view that is sufficient for my purposes. 
The President then dealt with the balance of convenience 

and came down in favour of granting the injunctive relief 
and in my view this Court should be slow to refuse the lifting 
of a stay where the simple lodging of an appeal can 
effectively stifle interim or interlocutory relief given after 
a hearing when the main dispute is only a few weeks away. 
And that applies especially when the jurisdiction of the 
appeal court is limited to correcting errors of law or, in some 
cases, excess of jurisdiction. 

Complaint was made by the present appellant that the 
order is in its terms far too wide. In my view there appears 
to be some merit in that suggestion. I was told, however, that 
it was not the President's intention to make an order in 
extremely wide terms and as there is liberty to apply, about 
which there is no appeal, then if there is any difficulty in 
ascertaining the scope of the order then that can be resolved 
before the President under that provision. 

In my view the stay should be lifted and I so order. 

respondents, the Court doth order that the proceedings on 
Matter No. 1529 of 1991 not be stayed. 

J.G. CARRIGG. 
Clerk of the Court. 

FULL BENCH— 
Appeals against decision of 

Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Fini Homes Group of Companies 

and 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
No. 1472 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 
SENIOR COMMISSIONER G G HALLIWELL. 

COMMISSIONER C B PARKS. 
9 December 1991. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 3rd day of December 1991 and having heard 
Mr T H F Caspersz (of Counsel) on behalf of the appellant 
and Mr M Keogh on behalf of the respondent, and the 
appellant having sought leave to adjourn the matter sine die 
to allow the appeal to be discontinued and the respondent 
consenting to the adjournment, it is this day, the 9th day of 
December 1991, ordered by consent as follows: — 

(1) That the proceedings be adjourned sine die to 
enable the appeal herein to be discontinued. 

(2) That leave be granted to the appellant to file and 
serve on the respondent a notice of discontinuance 
of this appeal. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
(Appeal No. 1 of 1992). 

IN THE MATTER OF an appeal numbered 1 of 1992, 
against the decision of the President of the Western 
Australian Industrial Relations Commission in Matter 
Numbered 1529 or 1991 dated 23rd day of December 1991. 

BETWEEN: 
Lynsey Barrington Carter and Others, Applicants 

and 
Ellis Mervyn Green and Others, Respondents. 

BEFORE: 
MR JUSTICE ROWLAND (ACTING PRESIDENT). 

4 February 1992. 
Order. 

HAVING heard Mr R.E. Turner for the applicants, and 
having heard Mr P.M. Nisbet (of Counsel) for the 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Confederation of Western Australian Industry (Inc) 

and 
Australian Federation of Construction Contractors and 

Building Trades Association of Unions of Western Australia 
(Association of Workers). 

No. 1582 of 1991. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
CHIEF COMMISSIONER W S COLEMAN. 

COMMISSIONER J F GREGOR. 
23 December 1991. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 11th day of December 1991 and having heard 
Mr M Creedy on behalf of the appellant and Mr T Dobson 
on behalf of the firstnamed respondent, the Australian 
Federation of Construction Contractors, and Mr M Keogh 
on behalf of the secondnamed respondent, the Building 
Trades Association of Unions of Western Australia (Associ- 
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ation of Workers), it is this day, the 23rd day of December 
1991, ordered that the proceedings be adjourned sine die and 
the appeal be, as far as is possible, expedited in its hearing. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Others 
and 

Burswood Resort (Management) Ltd 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 

West Australian Theatrical and Amusement Employees 
Association (Union of Employees), L B Carter, J Little, A 
Faccioni, N C Webb, D B Lacey, N Onofaro and J Shore 

(Interveners) 
No. 1643 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
SENIOR COMMISSIONER G. G. HALLIWEI.L. 

COMMISSIONER O. K. SALMON. 
5 February 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal against the decision of 
Commissioner A R Beech given on 11 October 1991 and 
which, formal parts omitted, and further omitting the 
schedule thereto, reads as follows: — 

"1. That subject to this Order the Burswood Island 
Resort Employees Award be amended in accor- 
dance with the schedule attached hereto and that 
such variation shall have effect: 

(i) in the case of the amendments to clauses 
9. —Definitions, 10. —Contract of Service, 
11. —Hours, 13. —Overtime, 15. —Part-Time 
Employees (subclauses (1) and (3)), 23.— 
Payment of Wages, 30. —Roster, from the 
first pay period on or after the 4th day of 
November 1991; and 

(ii) in all other respects from the first pay period 
on or after the 30th day of September 1991. 

2. That in the event that the decision of the 
Committee of Management of the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers made on the 6th day of August 1991 
consenting to this matter is determined to be a 
decision not validly made in accordance with the 
rules of that organisation, liberty to apply is 
reserved to that union to have these proceedings 
re-listed." 

The appeal was brought by the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers (hereinafter referred 
to as "the union"), its Secretary, Mrs Marjorie Ann Drake, 
a Vice-President, Mr Robert Edward Turner and other 
members Mr Gregory Clark O'Neill, Mr Mark Ellis and Mr 
Graham Pope. 

The union, through Mr Nisbet (of Counsel), also sought 
to intervene through other members of the Executive and 
they sought to intervene personally. They are and were 
Lynsey Harrington Carter, Janet Little, Antoinetta Faccioni, 
Norman Charles Webb, Donna Beverley Lacey, Natale 

Onofaro and Jeffery Shore, all members of the Committee 
of Management. These were, in fact, the majority of the 
Committee of Management. Mr Nisbet also sought to 
intervene and made submissions on behalf of the West 
Australian Theatrical and Amusement Employees Associa- 
tion (Union of Employees) who were a party to the 
proceedings at first instance. Leave was granted to the 
union, the individually named Committee members and the 
West Australian Theatrical and Amusement Employees 
Association (Union of Employees) to intervene. 

It is fair to say, as a background to this matter, that these 
proceedings were coloured by an ongoing dispute between 
members of the Committee of Management which have 
been heard and determined by decisions of the Commission 
otherwise constituted in a large number of decisions. The 
chronology produced to us by Mr Nisbet illustrates the 
course that these disputes have taken. Various proceedings 
are set out in the WAIG in Carter and Others v. Drake 71 
WAIG 1788 and in other applications before this Commis- 
sion, including Carter v. Drake (unreported) (No 965 of 
1991) and part heard applications including Carter v. Drake 
(unreported) (No 1053 of 1991), Green and Others v. Carter 
and Others (unreported) (No 1529 of 1991), Drake v. Carter 
and Another (unreported) (No 1478 of 1991), Drake v. 
FLAIEU and Others (unreported) (No 1479 of 1991) and 
Drake v. FLAIEU (unreported) (No 579 of 1991). A number 
of related matters have also proceeded to the Industrial 
Appeal Court. 

What was listed before us for hearing on 17 December 
1991 was an application by the respondent, Burswood 
Resort (Management) Ltd, pursuant to s.27 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), and, in particular, s.27(l)(a)(ii), (iii) and (iv) 
and s.27(l)(c), to refrain from hearing and determining 
appeal No 1643 of 1991. 

The grounds are contained in schedule B to the 
application herein and we reproduce them hereunder: — 

"1. None of the named appellants Marjorie Ann 
Drake, Robert Edward Turner, Gregory Clark 
O'Neill, Mark Ellis and Graham Pope ("the 
Individual Appellants") have authority to file and 
prosecute appeal no. 1643 of 1991 on behalf of the 
Federated Liquor & Allied Industries Employees 
Union of Australia, Western Australian Branch, 
Union of Workers ("the Union"). 

2. None of the Individual Appellants have standing 
to file and prosecute appeal no. 1643 of 1991 as 
they were not parties to the proceedings wherein 
the decision appealed against was made, nor were 
they persons who were granted leave to intervene 
in those proceedings. 

3. By reason of the matters referred to in paragraphs 
1 and 2 above, appeal no. 1643 of 1991 is 
incompetent. 

4. Alternatively, by reason of the matters referred to 
in the preceding paragraph, the Full Bench is 
without jurisdiction, or alternatively, is without 
power, to hear and determine appeal no. 1643 of 
1991. 

5. In the premises, the Full Bench should refrain 
from hearing or determining appeal no. 1643 of 
1991 as further proceedings: 

(i) are not necessary or desirable in the public 
interest; 

(ii) would be contrary to the public interest and 
the provisions of section 49(3) of the Act; 
and 

(iii) the Individual Appellants do not have the 
authority of the Union to file and prosecute 
the appeal on its behalf, and do not otherwise 
have a sufficient interest in the matter." 

That application was listed for 17 December 1991. The 
appeal against the abovementioned decision of Commis- 
sioner A R Beech by the abovenamed respondent was listed 
for hearing on 6 February 1992 and by the appellants on 6 
February 1992. 
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When the matter came on before us it was quite clear, on 
Mr Dixon's submissions, that what he was seeking to do was 
to argue the appeal which was not what was in fact listed 
before us on 17 December 1991. What was listed was a s.27 
application. 

Mr Nisbet, however, submitted to us that since the 
question of jurisdiction had been raised it should be dealt 
with in any event, notwithstanding that the appeal itself was 
not listed. What really was before us was an argument that 
we had no jurisdiction to hear the appeal. 

The application brought under s.27 of the Act and 
purporting to be a separate application was not competent. 
We say that because s.49(5) of the Act provides as 
follows: — 

"In the exercise of its jurisdiction under this section 
the Full Bench may, by order— 

(a) dismiss the appeal; 
(b) uphold the appeal and quash the decision or, 

subject to subsection (6), vary it in such 
manner as the Full Bench considers appropri- 
ate; or 

(c) suspend the operation of the decision and 
remit the case to the Commission for further 
hearing and determination." 

It would seem to us, as a matter of clear statutory 
interpretation, on the plain words of s.49(5) and s.27(l) of 
the Act, that, because those powers (ie the specific powers 
set out in s.49(5)) are the only powers conferred on the Full 
Bench for disposition of appeals, s.27(l) of the Act would 
not apply. For that reason, the particular derogates from the 
general, if one can put it that way (see Anthony Hordern and 
Sons Ltd and Others v. Amalgamated Clothing and Allied 
Trades Union of Australia (1932) 47 CLR 1 at 7). That 
application, insofar as it purports to be a separate applica- 
tion, is therefore dismissed. 

We should also observe that it was inappropriate that the 
s.27 application was listed prior to the hearing of the appeal. 

What should occur where an appeal has been listed for 
hearing and one or the other party wishes to have all or part 
of the hearing of such appeal expedited, is that those parties 
apply to the Full Bench to expedite the hearing and the Full 
Bench either orders it or not. 

What should not occur is that there should be permitted 
some artificial means of achieving this object. 

The grounds of appeal are as follows: — 
"The Commissioner erred in the exercise of his 

discretion when he failed to have regard or due regard 
for the inconvenience and injustice that could result 
from the implementation of Part 1 (i) of his Order in 
matter No. 1487 of 1990 (R2); and 

The Commissioner erred when he failed to consider 
the restrictions Part 1 (i) of his Order in matter No. 
1487 of 1990 (R2) would have against the continued 
implementation of the Structural Efficiency Principle 
in accordance with the State and National Wage 
Fixation Principles." 

Further, the only person who might bring an appeal is one 
of those categories of person listed in s.49(3) of the Act 
which reads as follows: — 

"An appeal under this section shall be instituted 
within twenty-one days of the date of the decision 
against which the appeal is brought and may be 
instituted by — 

(a) any party to the proceedings wherein the 
decision was made; or 

(b) any person who was an intervener in those 
proceedings, 

(c) deleted." 
We now turn to the question proper of jurisdiction upon 

the appeal which we agreed to hear after hearing submis- 
sions that we should do so. 

The submissions which we had to consider were these. 
Firstly, Mr Dixon submitted that the union had not 

authorised the institution of an appeal, and we were referred 

to the affidavit of Paul Kennedy sworn on 31 October 1991 
and filed herein. In that connection, we were also referred 
to the decision of the President in Carter and Others v. Drake 
(op cit) at page 1807, and to the President's reasons in 
another matter pertaining to an application for a stay 
pending the hearing and determination of this appeal (see 
FLAIEU and Others v. Burswood Resort (Management) Ltd 
and Others (unreported) (No 1644 of 1991) determined on 
6 December 1991 (see page 13 of the reasons for decision)). 

The submission was that the President decided that under 
the rules of the union the Secretary can only bring actions 
or make applications under the express or implied consent 
or authority of the Committee of Management. The 
President did so decide in Carter and Others v. Drake (op 
cit). That is clearly the case (see rule 13 as interpreted in that 
case). 

Clearly too that would not affect the Secretary as a 
member of the union bringing applications such as an 
application under s.66 of the Act in his/her personal capacity 
as a member of the union. 

Next, the submission was that s.49(3) of the Act limits the 
classes of persons who can appeal to a person who is a party 
to the proceedings wherein the decision (appealed against) 
was made, and any person who was an intervener in those 
proceedings. No one else has that right. 

It followed, so the submission went, that no appeal had 
been instituted by any such person or persons or by anyone 
lawfully authorised by any such person or persons. 

We were taken to the decision of Commissioner A R 
Beech at first instance to demonstrate that.We were also 
referred to the rules of the union, in particular rules 24 and 
28. 

Mr Turner, who appeared as agent for the union, relied 
upon authority given by a "section meeting" of the union 
to authorise the appeal. Section meetings are referred to in 
rule 24(l)(b) which reads as follows: — 

"Section meetings shall be called when decided by 
the Secretary or the Committee of Management or on 
the receipt of a request in writing of 100 financial 
members of the section concerned or 25% of the total 
financial members of the section, whichever is the 
lesser, provided that such request sets out the purpose 
for which it is desired that the Meeting shall be called. 
Such Meeting shall be held within 21 days after the 
receipt of such request. 

Any recommendation or resolution affecting any 
other member outside that section would be subject to 
endorsement by the Committee of Management or a 
general meeting of the Union." 

We also heard submissions from Mr Nisbet as to the lack 
of authority of Mrs Drake to purport to lodge a notice of 
appeal on behalf of the union. 

We would make the following observations. 
Firstly, as is clear from the material placed before us and 

the reasons for decision on preliminary matters of Commis- 
sioner A R Beech which appear in section 6 of the appeal 
book herein, the union was permitted by the Commission to 
be represented by Mrs Drake as Secretary, but it was not at 
any time held that she was entitled to institute proceedings 
or to present any view other than the authorised view of the 
union. 

The Commission made reference to Carter and Others v. 
Drake (op cit) at. pages 1806-1808. Rule 28 also applies. 

Further, Mrs Drake did not purport to intervene at first 
instance, nor was any of the other named individual 
appellants in this matter, Mr Robert Edward Turner, Mr 
Gregory Clark O'Neill, Mr Mark Ellis and Mr Graham Pope, 
permitted to intervene. They were not a party to the 
proceedings at first instance either. 

The union was, and, in fact, consented to the variations 
to the Burswood Island Resort Award, the subject of the 
application before the Commission at first instance, and the 
subject of the orders by Commissioner A R Beech to vary 
the award. 

It is quite clear therefore that we conclude that none of 
the individual appellants was a party or an intervener within 
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the meaning of s.49(3) of the Act at first instance and for 
that reason none of them is competent to appeal. 

Next, the question arises as to whether the union was 
validly before us (ie whether the appeal was validly 
instituted by the union). 

It was not in question that Mrs Drake signed the notice 
of appeal herein and her signature appears upon it. 

Mr Turner's submission was that this was authorised by 
a section meeting at Burswood (ie a section meeting of 
members of the union as is referred to in rule 24(l)(b) which 
we have set out in full above). 

We would say this. It is not clear that any section meeting 
was held in accordance with rule 24, because no section 
meeting was called by the Committee of Management. 

In addition, having regard to the reasons for decision in 
Carter and Others v. Drake (op cit) at page 1808, it would 
seem to us clear that the Secretary should not call section 
meetings as of right without the express or implied authority 
of'the union. 

It was not made clear to us as to what a section is, 
although it would seem probable that a section might have 
to be formally approved as such by a meeting of the 
members or the Committee of Management to have any 
proper status. Whether that is so or not, in any event, there 
is no authority in a section meeting, sofar as we can establish 
from the words of rule 24, read in the context of the whole 
of the rules, which derogates from the authority of the 
Committee of Management conferred by rule 6 in the 
following terms: — 

"The General control and conduct of the business of 
the Union shall be vested in a Committee of Manage- 
ment, consisting of the President, Vice-President, 
Secretary-Treasurer, Guardian, two Trustees and eight 
Members of the Committee. Any seven of such 
Committee of Management shall form a quorum. 

In addition to the foregoing at a general meeting, the 
Union may determine to hold an election for an 
Assistant Secretary and such person duly elected shall 
also become a member of the Committee of Manage- 
ment. 

The Committee of Management shall meet at least 
once in each month and shall be summoned by the 
Secretary, President or Vice-President. Special Meet- 
ings shall be summoned by the Secretary whenever he 
thinks fit or on receipt of a requisition from three 
members of the Committee. 

Meetings of the Committee of Management may be 
summoned by notice in any metropolitan daily newspa- 
per or by telegram, letter, circular, notice or orally. 

Without limiting the generality of its powers, the 
Committee of Management shall have power to employ 
and dismiss collectors; to appoint representatives of the 
Union to the A.C.T.U., the Trades and Labor Council, 
the annual conference of the Australian Labor Party 
and any other conferences or meeting of the Australian 
Labor Party; to appoint any other representatives of the 
Union not covered by these Rules; to cancel the whole 
or part of member's arrears of contributions, fines or 
levies; vote and expend any money that may be 
necessary in connection with the business of the Union; 
determine the salaries and other remuneration to be 
paid to Officers, Organisers and Staff; and hear and 
determine any charges brought by a member against 
another. 

All members of the Committee of Management, 
Representatives to the A.C.T.U. and Trades and Labor 
Council shall have been members for a continuous 
period of 12 months prior to nomination. Further all 
Officers and Representatives as prescribed in this rule 
shall be financial in respect of the 12 months prior to 
nomination and are required by this rule to remain 
financial whilst holding any such office or representa- 
tive position. Any Officer or Representative becoming 
unfinancial shall forfeit all positions he or she holds. 
No member shall be eligible to nominate for or hold 

any office in the Union, who has admitted to, or who 
has been found guilty in any court of law, of larceny, 
embezzlement or any other form of dishonesty in 
relation to the property or funds of the Union." 

Further, it does not seem to us that a section meeting 
could detract from the control of the Committee of 
Management by the members conferred by rule 10 in the 
following terms: — 

"Subject to the rules the Committee of Management 
shall comply with any direction given by a general 
meeting of members at which not less than one per cent 
of the financial members of the Union are present." 

Thus, we are not persuaded that a section meeting, even 
if validly called, has the power to direct the Secretary to 
lodge a notice of appeal in the face of the authority conferred 
on the Committee of Management and the general member- 
ship by rules 6 and 10 which we have set out above. 

On what is before us, nothing has been demonstrated to 
us which leads us to conclude that the appeal was instituted 
by the union with and by the authority of the Committee of 
Management or a General Meeting of the members. 

The appeal has not therefore, for those reasons, been 
validly instituted in accordance with the rules of the union 
and is incompetent. 

We should add also that all members of the union are 
bound by the rules of the organisation whilst they remain 
members (see s.61 of the Act). 

For those reasons this appeal is dismissed. 
Order accordingly. 

Appearances: Mr R E Turner on behalf of the applicants. 
Mr H J Dixon (of Counsel) and with him Mr T H F 

Caspersz (of Counsel) on behalf of the respondents. 
Mr P M Nisbet (of Counsel) and with him Mr J G Fiocco 

(of Counsel) on behalf of the interveners. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
M A Drake, R E Turner, G C O'Neill, M Ellis and G Pope 

and 
Burswood Resort (Management) Limited. 

No. 1643 of 1991. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
SENIOR COMMISSIONER G. G. HALLIWELL. 

COMMISSIONER O. K. SALMON. 
24 December 1991. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 17th day of December 1991 and having heard 
Mr R E Turner on behalf of the abovenamed individual 
appellants, Mr H J Dixon (of Counsel) and with him Mr T 
H F Caspersz (of Counsel) on behalf of the respondent and 
Mr P M Nisbet (of Counsel) and with him Mr J G Fiocco 
(of Counsel) on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, the West Australian 
Theatrical and Amusement Employees Association (Union 
of Employees) and on behalf of the interveners, and the Full 
Bench having reserved its decision on the matter and having 
determined that reasons for decision will issue upon a date 
of which the parties will be notified, it is this day, the 24th 
day of December 1991, ordered: — 

(1) That appeal No 1643 of 1991 be and is hereby 
dismissed. 
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(2) That the application made by the respondent 
herein under s.27 of the Act be and is hereby 
dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
M A Drake, R E Turner, G C O'Neill, M Ellis and G Pope 

and 
Burswood Resort (Management) Limited 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 

West Australian Theatrical and Amusement Employees 
Association (Union of Employees), L B Carter, J Little, A 
Faccioni, N C Webb, D B Lacey, N Onofaro and J Shore 

(Interveners). 
No. 1643 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
SENIOR COMMISSIONER G. G. HALLIWELL. 

COMMISSIONER O. K. SALMON. 
30 January 1992. 

Corrected Order. 
THIS matter having come on for hearing before the Full 
Bench on the 17th day of December 1991 and having heard 
Mr R E Turner on behalf of the abovenamed individual 
appellants, Mr H J Dixon (of Counsel) and with him Mr T 
H F Caspersz (of Counsel) on behalf of the respondent and 
Mr P M Nisbet (of Counsel) and with him Mr J G Fiocco 
(of Counsel) on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, the West Australian 
Theatrical and Amusement Employees Association (Union 
of Employees), L B Carter, J Little, A Faccioni, N C Webb, 
D B Lacey, N Onofaro and J Shore as interveners, and the 
Full Bench having reserved its decision on the matter and 
having determined that reasons for decision will issue upon 
a date of which the parties will be notified, it is this day, the 
30th day of January 1992, ordered: — 

(1) That appeal No 1643 of 1991 be and is hereby 
dismissed. 

(2) That the application made by the respondent 
herein under s.27 of the Act be and is hereby 
dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
Gromark Packaging Pty Ltd 

and 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No 1568 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

COMMISSIONER J. A. NEGUS 
COMMISSIONER R. N. GEORGE. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. In this matter, which is an appeal brought under 
s.49 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), there was an 

application on behalf of the appellant to adjourn the matter 
because the grounds of appeal raised identical grounds of 
appeal, at least as far as the question of jurisdiction went, 
to those raised by an appeal against a decision of the Full 
Bench to the Industrial Appeal Court in appeal No 26 of 
1991, the appeal of Kounis Metal Industries Pty Ltd v. TWU. 

It was not seriously disputed that the question of 
jurisdiction in relation to claims for redundancy payments 
based on RRIA v. ADSTE 68 WAIG 11 (Pepier's Case) was 
raised almost identically in both matters. That was not really 
challenged by Ms Digwood who appeared for the respondent 
union. 

However, it was also clear that there were other matters 
which would still have to be determined if the Full Bench 
were adjudged to have jurisdiction in matters of redundancy 
of this type. 

Clear it is that the injustice to the members of the 
respondent union, who have to wait for the moneys adjudged 
to be payable to them pending determination of the appeal, 
is a valid consideration. 

However, it is also clear that an injustice would be 
suffered by both parties, including the respondent union, if 
this matter at this stage were determined by the Full Bench 
while an identical or almost identical question is still subject 
to hearing and decision by the Industrial Appeal Court in 
Kounis Metal Industries Pty Ltd v. TWU. This would cause 
unnecessary and expensive duplication. Indeed, as Mr 
Brunner submitted, because our jurisdiction in an almost 
identical matter is under challenge, it would be necessary 
for his client to appeal were we to find that we had 
jurisdiction. Myers v. Myers [1969] WAR 19 at 21 is the 
appropriate authority (and see also WAP Holdings Pty Ltd 
v. Hewitt 71 WAIG 2264). 

We were not apprised of any firm date fixed by their 
Honours for the hearing of the appeal in Kounis Metal 
Industries Pty Ltd v. TWU. Thus, if there were greater delay 
than April or May we would leave it open to the parties, each 
or all of them, to bring this matter back before us. 

We should add this. Quite clearly there might come a 
point, depending on the length of time which elapses before 
it is possible for the appeal to the Industrial Appeal Court 
in Kounis Metal Industries Pty Ltd v. TWU to be 
determined, where the injustice which might be occasioned 
to the members of the respondent union by not being able 
to receive the moneys ordered to be paid to them outweighs 
the injustice caused by the duplication of proceedings if this 
appeal is heard. We would, of course, then entertain further 
submissions. 

In any event, once the appeal in Kounis Metal Industries 
Pty Ltd v. TWU is determined by the Industrial Appeal 
Court, this appeal can be relisted by the Full Bench upon 
request by either or both parties, or of its own motion. 

We will adjourn the matter sine die with liberty to the 
parties to apply, in writing, to bring this appeal on again for 
hearing and determination. 

Appearances: Mr P Brunner on behalf of the appellant. 
Ms K Digwood on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gromark Packaging Pty Ltd 

and 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No 1568 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER J. A. NEGUS. 
COMMISSIONER R. N. GEORGE. 

30 January 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 24th day of January 1992 and having heard 
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Mr P Brunner on behalf of the appellant and Ms K Digwood 
on behalf of the respondent, and the appellant having 
requested that the appeal be adjourned, and the Full Bench 
having determined that its reasons for decision will issue at 
a future date, it is this day, the 30th day of January 1992, 
ordered: — 

(1) That appeal No 1568 of 1991 be and is hereby 
adjourned sine die. 

(2) That there be liberty to apply to either party to 
apply to relist for hearing appeal No 1568 of 1991 
upon written notice. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

COMMISSION IN COURT 
SESSION— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch and The Operative 

Painters' and Decorators' Union of Australia, West Austra- 
lian Branch, Union of Workers 

and 
Master Builders' Association of Western Australia (Union 

of Employers) and Others. 
No. A 5 of 1987. 

Foremen (Building Trades) Award 1991. 
COMMISSION IN COURT SESSION 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER R.N. GEORGE 
COMMISSIONER A.R. BEECH. 

30 January 1992. 
Award. 

HAVING heard Ms B. Love on behalf of the Applicants and 
Mr T. Dobson, Mr M. McLean and Mr A.J. Heelan on behalf 
of the Respondents, the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Foremen (Building Trades) Award 1991 is 
hereby issued in the terms of the following Schedule 
and that the Award shall have effect from the beginning 
of the first pay period commencing on or after the 22nd 
day of February 1992. 
BY THE COMMISSION IN COURT SESSION 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

This Award shall be known as the "Foremen (Building 
Trades) Award 1991" and shall replace the Foreman 
(Building Trades) Award, 1964. 

2. —Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Fixing Principles 
3. Scope 
4. Area 
5. Definitions 
6. Minimum Rates 

7. Wages 
8. Contract of Employment 
9. Hours of Work 

10. Public Holidays 
11. Annual Leave 
12. Sick Leave 
13. Long Service Leave 
14. Distant Work 
15. Location Allowances 
16. Bereavement Leave 
17. Time and Wages Records 
18. Fares and Travelling Time 
19. Superannuation 
20. Board of Reference 
21. No Reduction 

Schedule 1 Respondents 
2A. — State Wage Fixing Principles. 

It is a term of this Award that the unions undertake for 
the duration of the Principles determined by the Commis- 
sion in Court Session in application No. 1940 of 1989 not 
to pursue any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. —Scope. 
This Award shall apply to foremen, as defined, who are 

eligible for membership of a union party to this Award and 
who are employed on site in, or in connection with, the 
building construction industry as carried on by the respon- 
dents set out in Schedule 1 attached to this Award. 

4. —Area. 
This Award shall operate throughout the state of Western 

Australia. 

5. —Definitions. 
(1) "Foreman" means an employee, appointed as a 

foreman or sub-foreman who is responsible for the 
supervision of employees on one or more sites and 
who performs one or more of the following duties: 
(a) Ensuring that the programming of work is 

met. 
(b) Ordering of materials. 
(c) Responsible for the quality control of the 

work being supervised. 
In addition a foreman may be required to 

control, direct or supervise the work of subcon- 
tractors. 

(2) "Union" means: 
(a) The Construction, Mining & Energy Work- 

ers Union of Australia, W.A. Branch; or 
(b) The Operative Painters and Decorators' 

Union of Australia, W.A. Branch. 
(3) "Overtime" means — 

(a) time worked by a foreman, as defined, 
outside the ordinary hours worked by that 
foreman in accordance with Clause 9.— 
Hours of Work, in the supervision of employ- 
ees; and 

(b) time usually and necessarily worked by a 
foreman as part of his/her ordinary duties 
immediately prior to the usual starting time 
and immediately after the usual finishing 
time of employees under his/her control but 
only to the extent that the time so worked 
exceeds two hours in any week; and 

(c) all authorised overtime. 

6. —Minimum Rates. 
The rates and conditions prescribed by this Award are 

minimum rates and conditions. 

7.-Wages. 
(1) Each foreman shall be classified by his/her 

employer within the range prescribed hereunder 
and be paid not less than the rate for that 
classification. 
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(2) Subject to the provisions of subclause (3) of this 
clause, a foreman may be reclassified at any time. 
In the event of any dispute between an employer 
and the appropriate union as to the classification 
of any foreman employed by that employer, the 
matter may be referred to the Board of Reference 
for determination. 
CLASSIFICATION 

RANGE 
$ 

496.80 
515.90 
535.00 
554.10 
573.20 
592.30 
611.60 

* Note —inclusive of an Industry Allowance of 
$14.80. 

(3) Where the classification of a foreman has been 
fixed by the Board of Reference, that classifica- 
tion shall not be reduced by the employer except 
after the expiry of fourteen days' notice of the 
proposed reduction and the reason therefor has 
been given in writing to the appropriate union. 

(4) The provisions of this clause do not apply to any 
foreman if and for as long as he/she is being paid 
a rate in excess of the maximum rate prescribed. 

8. — Contract of Employment. 
(1) A foreman's contract of employment shall be on 

a weekly basis unless advised in writing to the 
contrary by the employer. 

(2) The engagement of a foreman may be terminated 
by the employer or the foreman giving one week's 
notice, or such other period as is advised in (1) 
above, or making payment in lieu thereof. 

(3) Notwithstanding subclauses (1) and (2) above the 
contract of employment shall not be less than one 
week. 

(4) The foregoing provisions of this clause do not 
affect an employer's right to dismiss a foreman at 
any time for misconduct in which case wages shall 
be paid up to the time of dismissal. 

9. —Hours of Work. 
(1) The ordinary hours of work shall be 38 per week 

worked in accordance with the contract of 
employment but in the absence of such a provision 
in the contract of employment subclause (2) of this 
clause shall apply. 

(2) (a) Unless otherwise provided for in accordance 
with subclause (1) of this clause the follow- 
ing provisions for a four week work cycle 
shall apply: 

(i) The ordinary working hours shall be 
worked in a 20 day four week cycle, 
Monday to Friday inclusive, with 19 
days of eight hours each, between the 
hours of 7.00am and 6.00pm, with 0.4 
of an hour on each day worked accruing 
as an entitlement to take the fourth 
Monday in each cycle as a day off paid 
for as worked. 

(ii) The rostered day off referred to in (i) 
above shall be those agreed to pursuant 
to paragraph (a) subclause (1) of Clause 
13. —Hours of the Building Trades 
(Construction) Award 1987. 

(b) Ordinary hours may be worked under any 
alternate arrangement agreed in writing be- 
tween the employer, his/her employees and 
the union or unions concerned or, in default 
of agreement, as may be determined by the 
Board of Reference. 

(3) An employer shall compensate a foreman for all 
time worked as overtime, as defined, and time 

worked on a public holiday as described in clause 
10. —Public Holidays by either: 
(a) Payment for such excess hours at the rate of: 

(i) time and a half for the first two hours 
and double time thereafter for overtime 
performed Monday through to Friday 
and Saturday morning and on a rostered 
day off (each day to stand alone); 

(ii) double time for work performed after 12 
noon on Saturday and all work per- 
formed on Sunday; and 

(iii) double time and a half for work per- 
formed on a public holiday; or 

(b) granting time off in lieu or other compensa- 
tion such as additional leave, as may be 
mutually agreed. 

10. —Public Holidays. 
(1) Subject to this clause, a foreman shall be entitled 

to the following days or the days observed in lieu 
as holidays without deduction of pay: 
New Years Day 
Australia Day 
Good Friday 
Easter Monday 
Anzac Day 
Labour Day 
Foundation Day 
Sovereign's Birthday 
Christmas Day 
Boxing Day. 

(2) Provided that another day may be taken as a 
holiday by agreement between the employer and 
the foreman, in lieu of any of the days named in 
this clause. 

(3) Where an additional or substitute holiday is 
proclaimed by Order in Council or otherwise 
gazetted by authority of the Australian or a State 
Government under any Act throughout the State 
or part thereof, such day shall, within the defined 
locality, be deemed to be a holiday for the 
purposes of this Award; provided that a foreman 
shall not be entitled to the benefit of more than one 
holiday upon such occasion. 

11. —Annual Leave. 
(1) Subject to the provisions of this clause, a period 

of 20 days, exclusive of any public holiday or 
weekend occurring during the period, shall be 
given and taken as leave annually to a foreman, 
after 12 months continuous service (less the period 
of annual leave) with the employer. 

(2) (a) Each foreman before going on leave, shall be 
paid in advance the wages which would 
ordinarily accrue to that foreman during the 
currency of the leave. 

(b) In addition to the payment prescribed in (a) 
above a foreman shall receive a loading of 
1772 per centum of the wages paid in 
accordance with (a). 

(3) The method of taking the annual leave, including 
the deferral of same, shall be agreed between the 
employer and the foreman. 

(4) Continuous service includes time during which a 
foreman is absent on annual leave, bereavement 
leave, public holidays, long service leave, jury 
service, workers' compensation (up to a maximum 
of 26 weeks) or paid sick leave. 

(5) (a) Where a foreman has given five working 
days' or more continuous service as defined 
in suclause (4) of this clause and he/she either 
leaves his/her employment or his/her em- 
ployment is terminated by the employer 
he/she shall be paid a twelfth of a week's 
wages for each completed five working days 
of continuous service with his/her current 
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employer for which leave has not been 
granted or paid for in accordance with this 
award. 

(b) In addition to the payment prescribed in (a) 
above a foreman shall receive a loading of 
\lxl2 per centum of the wages paid in 
accordance with (a). 

12. —Sick Leave. 
(1) A foreman who is absent from work on account 

of personal illness or on account of injury by 
accident, other than that covered by workers' 
compensation, shall be entitled to 10 days' leave 
of absence per year, without deduction of pay. 

(2) Sick leave with an employer shall accumulate 
from year to year so that any unused portion which 
in any year has not been allowed to a foreman and 
subject to the conditions herein prescribed shall be 
allowed by that employer in a subsequent year, 
without diminution of the sick leave prescribed in 
respect of that year. 

Provided that sick leave which accumulates 
pursuant to this subclause shall be available to the 
foreman for a period of ten years but no longer 
from the end of the year in which it accrues. 

(3) Any sick leave for which a foreman may become 
eligible under this Award by reason of service 
with one employer shall not be cumulative upon 
sick leave for which the employee may become 
eligible by reason of subsequent service with 
another employer. 

13. —Long Service Leave. 
The provisions of the Construction Industry Portable Paid 

Long Service Leave Act 1985 are hereby incorporated in and 
form part of this Award. 

14. —Distant Work. 
(1) Qualification: 

A foreman shall be entitled to the provisions of 
this clause when employed on a job or construc- 
tion work at such a distance from his/her usual 
place of residence that he/she cannot reasonably 
return to that place each night under the following 
conditions: 

(a) The foreman is not in receipt of Relocation 
Benefits through the Commonwealth Em- 
ployment Service. 

(b) The foreman is maintaining a separate place 
of residence to which it is not reasonable to 
expect him/her to return each night; and 

(c) The foreman on being requested by the 
employer informs the employer, at the time 
of engagement, that he/she maintains a 
separate place of residence from the address 
recorded on the job application. 

Subject to subclause (2) of this clause a 
foreman is regarded as bound by the state- 
ment of his/her address and no entitlement 
shall exist if unknowingly to the employer 
he/she wilfully and without duress made a 
false statement in relation to the above. 

(2) Foreman's Address: 
(a) The employer shall require and the applicant 

shall provide the employer with the follow- 
ing information, in writing, at the time of 
engagement: 

(i) the address of the place of residence at 
the time of application; and 

(ii) the address of the separately maintained 
residence, if applicable. 

Provided, however, that the employer shall 
not exercise undue influence, for the purpose 
of avoiding its obligations under the Award 
in persuading the prospective foreman to 
insert a false address. 

(b) No subsequent change of address shall entitle 
a foreman to the provisions of this clause 
unless the employer agrees. 

(c) Documentary proof of address such as a long 
service leave registration card or driver's 
licence may be accepted by an employer as 
proof of the foreman's usual place of 
residence. 

(d) The address of the foreman's usual place of 
residence and not the place of engagement 
shall determine the application of this clause. 

Any dispute arising in respect of this 
clause shall be referred to a Board of 
Reference. 

(3) Entitlement: 
Where a foreman qualifies under subclause (1) 

of this clause the employer shall either: 
(a) Provide the foreman with reasonable board 

and lodging; or 
(b) Pay an allowance of $264.40 per week of 

seven days but such allowance shall not be 
wages. In the case of broken parts of the week 
occurring at the beginning or ending of 
employment on a distant job the allowance 
shall be $37.80 per day: 

Provided that the foregoing allowances 
shall be increased if the foreman satisfies the 
employer that he/she reasonably incurred a 
greater outlay than that prescribed. In the 
event of disagreement the matter may be 
referred to a Board of Reference for determi- 
nation; or 

(c) In circumstances prescribed in subclause (7) 
of this clause, provide camp accommodation 
and messing constructed and maintained in 
accordance with subclause (10) of this 
clause. 

"Reasonable board and lodging" shall 
mean lodging in a well kept establishment 
with three adequate meals each day, adequate 
furnishings, good bedding, good floor cover- 
ings, good lighting and heating and with hot 
and cold running water, in either a single 
room or a twin room if a single room is not 
available, 

(4) Travelling Expenses: 
A foreman who is sent by his/her employer or 

selected or engaged by an employer or agent to go 
to a job which qualifies him/her to the provision 
of this Clause shall not be entitled to any of the 
allowances prescribed by Clause 18. —Fares and 
Travelling Time of this Award for the period 
occupied in travelling from his/her usual place of 
residence to the distant job, but in lieu thereof 
shall be paid: 
(a) Forward Journey: 

(i) For the time spent in so travelling, at 
ordinary rates up to a maximum of eight 
hours per day for each day of travel (to 
be calculated as the time taken by rail 
or the usual travelling facilities). 

(ii) For the amount of a fare on the most 
common method of public transport to 
the job (bus, economy air, second class 
rail with sleeping berths if necessary, 
which may require a first class rail fare), 
and any excess payment due to trans- 
porting his/her tools if such is incurred. 

(iii) For any meals incurred while travelling 
at $6.60 per meal. 

Provided that the employer may de- 
duct the cost of the forward journey fare 
from a foreman who terminates or 
discontinues his/her employment within 
two weeks of commencing on the job 
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and who does not forthwith return to 
his/her place of engagement. 

(b) Return Journey: 
A foreman shall, for the return journey 

receive the same time, fare and meal pay- 
ments as provided in paragraph (a) of this 
subclause together with an amount of $11.70 
to cover the cost of transporting himself/ 
herself and his/her tools from the main public 
transport terminal to his/her usual place of 
residence. 

Provided that the above return journey 
payments shall not be paid if the foreman 
terminates or discontinues his/her employ- 
ment within two months of commencing on 
the job, or if he is dismissed for incompe- 
tence within one working week of commenc- 
ing on the job, or is dismissed for miscon- 
duct. 

(c) Departure Point: 
For the purposes of this clause, travelling 

time shall be calculated as the time taken for 
the journey from the central or regional rail, 
bus or air terminal nearest the foreman's 
usual place of residence to the locality of the 
work. 

(5) Daily Fares Allowance: 
A foreman engaged on a job which qualifies 

him/her to the provisions of this clause and who 
is required to reside elsewhere than on the site (or 
adjacent to the site and supplied with transport) 
shall be paid the allowance prescribed by Clause 
18. —Fares and Travelling Time of this Award. 

(6) (a) Weekend Return Home: 
A foreman who works as required during 

the ordinary hours of work on the working 
day before and the working day after a 
weekend and who notifies the employer or 
his/her representative, no later than Tuesday 
of each week, of his/her intention to return 
to his/her usual place of residence at the 
weekend and who returns to his/her usual 
place of residence for the weekend, shall be 
paid an allowance of $19.90 for each occa- 
sion. 

(b) Paragraph (a) of this subclause shall not 
apply to a foreman who is receiving the 
payment prescribed in subclause (3) of this 
clause in lieu of board and lodging being 
provided by the employer or who is receiving 
a camping allowance as prescribed in para- 
graph (b) of subclause (7) of this clause. 

(c) When a foreman returns to his/her usual 
place of residence for a weekend or part of 
a weekend and does not absent himself/ 
herself from the job for any of the ordinary 
working hours, no reduction of the allowance 
prescribed in paragraph (b) of subclause (3) 
of this clause shall be made. 

(7) Construction Camps: 
(a) Camping Accommodation: 

Where a foreman is engaged on the 
construction of projects which are located in 
areas where suitable board and lodging as 
defined in subclause (3) of this clause is not 
available, or where the size of the workforce 
is in excess of the available accommodation 
or where continuous concrete pour require- 
ments of the project or the working shifts 
necessitate camp accommodation and where, 
because of these circumstances, it is neces- 
sary to house a foreman in a camp, such camp 
shall be constructed and maintained in 
accordance with subclause (10) of this 
clause. 

(b) Camping Allowance: 
A foreman living in a construction camp 

where free messing is not provided shall 
receive a camping allowance of $102.20 for 
every complete week he/she is available for 
work. If required to be in camp for less than 
a complete week he/she shall be paid $14.60 
per day including any Saturday or Sunday if 
he/she is in camp and available for work on 
the working days immediately preceding and 
succeeding each Saturday and Sunday. If a 
foreman is absent without the employer's 
approval on any day, the allowance shall not 
be payable for that day and if such unau- 
thorised absence occurs on the working day 
immediately preceding or succeeding a Sat- 
urday or Sunday, the allowance shall not be 
payable for the Saturday or Sunday. 

(c) Camp Meal Charges: 
Where a charge is made for meals in a 

construction camp, such charge shall be fixed 
by agreement between the parties. 

(8) Rest and Recreation: 
(a) Rail or road travel: 

A foreman who proceeds to a job which 
qualifies him/her to the provisions of this 
clause, may, after two months' continuous 
service thereon and thereafter at three 
monthly periods of continuous service 
thereon, return to his/her usual place of 
residence at the weekend. If he/she does so, 
he/she shall be paid the amount of a bus or 
second class return railway fare to the bus or 
railway station nearest his/her usual place of 
residence on the pay day which immediately 
follows the date on which he/she returns to 
the job; provided no delay not agreed to by 
the employer takes place in connection with 
the foreman's commencement of work on the 
morning of the working day following the 
weekend. 

Provided, however, that if the work upon 
which the foreman is engaged will terminate 
in the ordinary course within a further 28 
days after the expiration of any such period 
of two or three months as herebefore men- 
tioned, then the provisions of this paragraph 
shall not be applicable. 

(b) Air Travel: 
(i) Notwithstanding any other provisions 

contained in paragraph (a) of this sub- 
clause and in lieu of such provisions, the 
following conditions shall apply to a 
foreman who qualifies under subclause 
(1) of this clause and where such 
construction work is located north of 
26th parallel of south latitude or in any 
other area to which air transport is the 
only practicable means of travel, a 
foreman may return home after four 
months' continuous service and shall in 
such circumstances be entitled to two 
days' leave with pay in addition to the 
weekend. 

Thereafter the foreman may return to 
his/her usual place of residence after 
each further period of four months' 
continuous service, and in each case 
he/she shall be entitled to two days' 
leave of which one day shall be paid 
leave. 

Payment for leave and reimburse- 
ment for any economy air fare paid by 
the foreman shall be made at the 
completion of the first pay period 
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commencing after the date of return to 
the job. 

Provided however, that if the work 
upon which the foreman is engaged will 
terminate in the ordinary course within 
a further 28 days after the expiration of 
any such period of four months as 
hereinbefore mentioned, then the provi- 
sions of this paragraph shall not be 
applicable. 

(ii) Foremen shall be entitled in accordance 
with this subclause to travel to their 
usual place of residence, or Perth, 
whichever is the closest to the job and 
return provided that reimbursement of 
air fare in no case shall exceed the 
economy air fare from the job to Perth 
and return; unless a foreman has been 
sent by his/her employer, or selected or 
engaged by the employer or agent, to go 
to such job from a place which is a 
greater distance from the job than Perth 
and the foreman returns to that place, in 
which event reimbursement shall in- 
clude the return air fare for the greater 
distance. 

(c) Limitation of Entitlement: 
A foreman shall be entitled to the provi- 

sions of either paragraph (a) or paragraph (b) 
herein and such option shall be established 
by agreement as soon as practicable after 
commencing on distant work. The entitle- 
ment shall be availed of as soon as reasona- 
bly practicable after it becomes due and shall 
lapse after a period of two months provided 
that the foreman has been notified in writing 
by the employer in the week prior to such 
entitlement becoming due of the date of 
entitlement and that such entitlement will 
lapse if not taken before the appropriate date 
two months later. (Proof of such written 
notice shall lie with the employer.) 

(d) Service Requirements: 
For the purpose of this subclause service 

shall be deemed to be continuous notwith- 
standing a foreman's absence from work as 
prescribed in this clause or as prescribed in 
subclause (5) of Clause 11. —Annual Leave. 

(e) Variable Return Home: 
In special circumstances, and by agree- 

ment with the employer, the return to the 
usual place of residence entitlements may be 
granted earlier or taken later than the pre- 
scribed date of accrual without alteration to 
the foreman's accrued entitlements. 

(f) Non Payment in Lieu: 
Payment of fares and leave with pay as 

provided for in this subclause shall not be 
made unless availed of by the foreman. 

(9) Termination: 
A foreman shall be entitled to notice of 

termination in sufficient time to arrange suitable 
transport at termination or shall be paid as if 
employed up to the end of the ordinary working 
day before transport is available. 

(10) Construction Camp Standards: 
(a) Construction camps, as referred to in sub- 

clause (7) of this clause shall comply with the 
following standards: 

(i) The camp shall provide for accommoda- 
tion in single rooms, of dimensions not 
less than 14 cubic metres per person and 
shall have a timber, aluminium or 
similar floor with floor covering pro- 
vided. Each room shall be furnished 
with reasonable sleeping accommoda- 

tion including a mattress, pillow and 
blankets together with a table or reason- 
able substitute therefor, a seat and a 
wardrobe for each person. 

(ii) Each room shall be fitted with a door 
and moveable window of reasonable 
dimensions fitted with a gauze screen. 
Each room shall be ceiled and lined. 
Good artificial lighting shall be pro- 
vided in each room. 

(iii) Except where corridor type barracks are 
provided a verandah shall be con- 
structed in front of each room. Where 
reasonably required, provisions shall be 
made for the heating of rooms or 
cooling by fan. 

(iv) Provision shall be made in the camp for 
reasonable washing facilities including 
hot and cold showers. Reasonable provi- 
sions shall be made for the washing of 
clothes. Toilets shall be adequate and 
sewered where possible situated within 
reasonable distance from the living 
quarters, access to which shall be by 
properly lighted paths. 

Provision shall be made for the 
effluent from the kitchen, laundry and 
showers to be carried away in closed 
pipes and dispersed in such a way as to 
avoid any risk to health. In any such 
camp messing shall be made available 
by the employer with provisions for a 
choice of meals. 

(b) Where construction camp accommodation is 
not provided and the employer provides 
caravan accommodation the employer and 
the unions shall confer as to reasonable 
standards for such accommodation. In the 
absence of agreement being reached the 
matter shall be referred to the Western 
Australian Industrial Relations Commission. 

(11) Alternative Paid Day Off Procedure: 
If the employer and the foreman so agree in 

writing, the paid rostered day as prescribed in 
subclause (2) of Clause 9. —Hours of Work may 
be taken and paid for in conjunction with and 
additional to, rest and recreation leave as pre- 
scribed in subclause (8) of this clause, or at the end 
of the project, or on termination. 

15. —Location Allowances. 
(1) Subject to the provisions of this clause, in addition 

to the wages prescribed in Clause 7.— Wages of 
this Award, an employee shall be paid the 
following allowances when employed in the 
towns described hereunder. Provided that where 
the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fort- 
nightly allowances. 
Town S 

Per Week 
Agnew 13.60 
Argyle (see subclause 12) 35.00 
Balladonia 13.10 
Barrow Island (see subclause 13) 9.50 
Boulder 5.50 
Broome 21.50 
Bullfinch 6.50 
Carnarvon 11.00 
Cockatoo Island 23.70 
Coolgardie 5.50 
Cue 13.80 
Dampier 18.60 
Denham 11.00 
Derby 22.40 
Esperance 4.20 
Eucla 15.10 



Town Per Week 
Exmouth 19.20 
Fitzroy Crossing 27.00 
Goldsworthy 12.60 
Halls Creek 30.60 
Kalbarri 4.50 
Kalgoorlie 5.50 
Kambalda 5.50 
Karratha 22.00 
Koolan Island 23.70 
Koolyanobbing 6.50 
Kununurra 35.00 
Laverton 13.70 
Learmonth 19.20 
Leinster 13.60 
Leonora 13.70 
Madura 14.10 
Marble Bar 33.20 
Meekatharra 11.80 
Mt Magnet 14.60 
Mundrabilla 14.60 
Newman 13.00 
Norseman 11.30 
Nullagine 33.00 
Onslow 22.80 
Pannawonica 17.50 
Paraburdoo 17.30 
Port Hedland 18.50 
Ravensthorpe 7.30 
Roebourne 25.20 
Sandstone 13.60 
Shark Bay 11.00 
Shay Gap 12.60 
Southern Cross 6.50 
Teller 31.00 
Teutonic Bore 13.60 
Tom Price 17.30 
Whim Creek 21.80 
Wickham 21.30 
Wiluna 13.90 
Wittenoom 29.40 
Wyndham 33.10 

(2) Except as provided in subclause (3) of this clause, 
an employee who has: 
(a) A dependant shall be paid double the 

allowance prescribed in subclause (1) of this 
clause. 

(b) A partial dependant shall be paid the allow- 
ance prescribed in subclause (1) of this clause 
plus the difference between that rate and the 
amount such partial dependant is receiving 
by way of a district or location allowance. 

(3) Where an employee: 
(a) Is provided with board and lodging by his/her 

employer, free of charge; or 
(b) Is provided with an allowance in lieu of 

board and lodging by virtue of the award or 
an Order or Agreement made pursuant to the 
Act, 

such employee shall be paid 66 and two thirds 
per cent of the allowances prescribed in subclause 
(1) of this clause. 

(4) Except where an employee is eligible for payment 
of an additional allowance under subclause (2) of 
this clause, but on 31 December 1987 was in 
receipt of an amount in excess of that under 
General Order 603 of 1987, that employee shall 
continue to receive the allowance at a higher rate 
until 1 July 1988 when the difference between the 
rate being paid and that due under subclause (2) 
of this clause shall be reduced by 33 and one third 
per cent; the difference remaining on 1 January 
1989 shall be reduced by 50 per cent from that 
date and payment in accordance with subclause 
(2) of this clause will be implemented on 1 July 
1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part time employ- 
ees or apprentices receiving less than adult rate 
and employee employed for less than a full week 
shall receive that proportion of the location 
allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult 
rate for the work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be 
paid for the period of such leave the location 
allowance to which he/she would ordinarily be 
entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual 
leave) he/she shall: only be paid location allow- 
ance for the period of such leave he/she remains 
in the location in which he/she is employed. 

(8) For the purpose of this clause: 
(a) "Dependant" shall mean: 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or 

defacto spouse; 
who does not receive a district or location 

allowance. 
(b) "Partial dependant" shall mean a "depen- 

dant" as prescribed in paragraph (a) of this 
subclause who receives a district or location 
allowance which is less than the location 
allowance prescribed in subclause (1) of this 
clause. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this 
clause shall be such amount as may be agreed 
between Australian Mines and Metals Associa- 
tion, the Confederation of Western Australian 
Industry and the Trades and Labor Council of 
Western Australia or, failing such agreement, as 
may be determined by the Commission. Provided 
that, pending any such agreement or determina- 
tion, the allowance payable for that purpose be an 
amount equivalent to the district allowance in 
force under this Award for that town or location 
on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any "district allowance" currently paya- 
ble to any employee subject to the provision of 
this Award whilst that employee as at 1 June 1980 
remains employed by his/her employer. 

(11) Subject to the making of a General Order pursuant 
to section 50 of the Act, that part of each location 
allowance representing prices shall be varied from 
the beginning of the first pay period commencing 
on or after the first day of July of each year in 
accordance with the annual percentage change in 
the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately 
preceding March quarter, the calculation to be 
taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty 
is reserved to the parties to apply for a review of 
the allowance for Argyle in the light of changed 
circumstances occurring after the date of this 
Order. 

(13) The allowance prescribed for Barrow Island shall 
be half the allowance prescribed by Clause 8 of 
the Hydro-carbons and Gas (Production and 
Processing) Award 1986, which at the date of this 
Order is $19.00 per week. Except for the location 
allowance prescribed under subclause (1) the 
terms of this clause shall not apply where they are 
inconsistent with the terms of Clause 8 of the 
Hydro-carbons and Gas (Production and Process- 
ing) Award 1986. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

16. —Bereavement Leave. 

(1) A foreman shall, on the death within Australia of 
a wife, husband, father, mother, father-in-law, 
mother-in-law, brother, sister, child or stepchild, 
be entitled on notice, to leave without deduction 
of pay for a period not exceeding the number of 
hours worked by the foreman in two ordinary days 
of work. Proof of such death shall be furnished by 
the foreman to the satisfaction of his/her em- 
ployer. 

(2) Provided that this clause shall have no operation 
while the period of entitlement to leave under it 
coincides with any other period of entitlement to 
leave. 

(3) For the purposes of this clause, the words "wife" 
and "husband" shall include a defacto wife or 
husband. 

(4) Provided further that, with the consent of the 
employer, which consent shall not be unreasona- 
bly withheld, a foreman shall, in addition to this 
entitlement to paid bereavement leave, be entitled 
to reasonable unpaid bereavement leave up to ten 
working days in respect of the death within 
Australia or overseas of a relation to whom the 
clause applies, and that any dispute as to the 
granting of unpaid bereavement leave may be 
referred to a Board of Reference. 

17. —Time and Wages Records. 

(1) Each employer shall keep accurate records show- 
ing the name of each foreman employed, the hours 
worked each day and the remuneration paid each 
week. Any system of automatic recording by 
means of machines shall be deemed to comply 
with this provision to the extent of the information 
recorded. 

(2) (a) The time and wages records shall be open for 
the inspection by a duly accredited official of 
a union, party to this Award, during the usual 
office hours, at the employer's office or other 
convenient place, and the official shall be 
allowed to take extracts therefrom. 

(b) Reasonable notice shall be provided by the 
union prior to the inspection. 

18. —Fares and Travelling Time. 

(1) A foreman required to report directly to the job 
shall be paid the following allowances to compen- 
sate for travel patterns and costs peculiar to the 
construction industry: 

(a) On places of work within a 50 kilometres 
radius from the General Post Office, Perth, 
$9.80 per day. 

(b) Where an employer's business or branch is 
situated outside the 50 kilometres radius 
referred to in (a) and a foreman is engaged 
for work from that establishment, and is 
required to report to a job within a 50 
kilometres radius from the post office nearest 
the establishment, $9.80 per day. 

(c) Where a foreman travels daily from inside 
any radius referred to in (a) or (b) to a job 
outside that area that foreman shall be paid: 

(i) $9.80 per day. 

(ii) In respect of travel from the designated 
radius to the job and return to that radius 
29 cents per kilometre and wages for the 
time spent in such travel. 

kilometre and wages for the time spent 
travelling. 

(2) (a) The allowance prescribed in this clause shall 
not be payable on any day which the 
employer provides or offers to provide 
suitable transport free of charge from the 
foreman's home to his/her place of work and 
return. 

(b) Where a foreman is supplied with a vehicle 
for the travel referred to in subclause (1) 
above, no allowance shall be paid to that 
foreman. 

(c) Provided that a foreman who is supplied with 
a vehicle or offered or provided with suitable 
transport to and from the job shall receive the 
wages provided for in (l)(c)(ii) and (l)(d) of 
this clause when undertaking travel referred 
to in those paragraphs. 

19. — Superannuation. 
(1) Each employer to whom this Award applies shall 

make monthly contributions to a superannuation 
fund at the rate of 3% of ordinary time earnings 
in respect of each foreman employed by that 
employer pursuant to this Award. 

(2) The superannuation fund shall be that which is 
agreed between the employer and foreman con- 
cerned. 

20. —Board of Reference. 

(1) There shall be a Board of Reference consisting of 
a chairperson and an equal number of employer 
and employee members who shall be appointed 
pursuant to section 48 of the Industrial Relations 
Act 1979 and regulation 25 of the Industrial 
Relations Commission Regulations 1985. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the 
parties in relation to any matter which under this 
Award may be allowed, approved, fixed, deter- 
mined or dealt with by a Board of Reference. 

21. —No Reduction. 

No foreman shall be reduced in status or position nor have 
his/her rate of remuneration reduced or have any of his/her 
conditions of employment adversely affected merely as a 
consequence of making this Award. 

Respondents. 

The Master Builders' Association of Western Australia, 
35-37 Havelock Street, West Perth WA 6005 

The Master Painters, Decorators and Signwriters' Associ- 
ation of Western Australia, 106 Caledonian Avenue, 
May lands WA 6051 

Westswan Formwork Pty Ltd, 70 Goodwood Parade, 
Rivervale WA 6103 

Wilbrick Construction Pty Ltd, 16 Coulston Road, Boya 
WA 6056 

Fibre Cement Contracting Pty Ltd, Rutland Avenue, 
Welshpool WA 6106 

Interstruct Pty Ltd, 190 St George's Terrace, Perth WA 
6000 

Gardener Bros. & Perrot (WA) Pty Ltd, 20 Stack Street, 
Fremantle WA 6160 

(d) Where a foreman is transferred from one site 
to another during working hours, 52 cents per 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 223 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Central Districts Bakery and Others. 
No. 1037 & 1038 of 1990(R2). 

Breadcarters (Country) Award, 1976 
No. 17 of 1975. 

Breadcarters' (Metropolitan) Award 
No. 35 of 1963. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER O.K. SALMON. 
COMMISSIONER J.F. GREGOR. 

14 November 1991. 
Reasons for Decision. 

SENIOR COMMISSIONER: These are applications to vary 
the Breadcarters' (Metropolitan) Award No. 35 of 1963 and 
the Breadcarters (Country) Award, 1976 No. 17 of 1975 as 
to the provision of a second stage structural efficiency 
adjustment, a second broadbanding adjustment, a first 
minimum rate adjustment and a 3 per cent allowance 
adjustment. 

The matter comes to this Commission in Court Session 
as a result of a decision of the Chief Commissioner that it 
constituted a special case within the wage fixing principles. 

The Union's case is in essence that a proper reading of 
the 1989 State Wage Case principles and the 1991 State 
Wage Case principles together with the decision of Chief 
Commissioner Coleman of 20 March 1990 in Matters No. 
1612 and 1614 of 1989, earlier applications to vary these 
awards, compel the conclusion that the present applications 
fall squarely within the wage principles and should be 
approved in full. 

Further, the Union contends that the award amendments 
sought 

"...continue the alignment of wage rates for compa- 
rable work with those in the general transport industry 
and indeed picking up on what the Chief Commissioner 
said, we have undertaken to vary the award to allow 
special initiatives appropriate to the baking industry to 
make sure they are implemented..." 

(Transcript page 69) 
The respondent by way of submissions and evidence 

contended that the total increase approved should be up to 
fifteen dollars per week, for structural efficiency reasons, on 
the basis of the employer proposals. The respondent further 
states: 

''...that no other wage increase other than a structural 
efficiency increase is justified in the absence of a 
proper work value exercise being performed..." 

(Transcript page 106) 
The early morning shift loading increase sought for 

breadcarters from fifteen to thirty per cent does not fall, so 
it was argued, within either the structural efficiency or 
anti-discrimination provisions of the State Wage Case but 
is in reality a comparative conditions justice argument. Such 
an argument being proscribed by the principles. 

Junior employees holding a B class licence receive the 
adult wage rate, however, junior employees holding an A 
class licence do not and the union's claim is again said to 
be a comparative conditions based claim. 

Finally, the respondents contend that their award variation 
proposals 

"are not what is known as negative cost cutting...." 
(Transcript page 198) 

The first stage structural efficiency increase in these 
awards was determined by the Commission (Coleman C.C. 
70 WAIG @ 2220) and it is necessary to cite extensively 
therefrom: 

"The wage structures in the Breadcarters' Awards 
proposed by the applicant union are modelled on the 
provisions that have been determined by the Australian 

Industrial Relations Commission in the Transport 
Workers Award (Print H9649). The adoption of this 
format gives effect to the first step in the union's 
strategy of aligning the wage rates in these awards with 
those in the Transport Workers' (General) Award of 
this Commission. This, the applicant union submits, 
will establish wage relativities between classifications 
in the breadcarting industry and, in time, the transport 
industry generally. It is argued that throughout the 
industry levels of skill, training and responsibility will 
be based on the control of vehicles of comparable 
capacity (determined by reference to the new standards 
of gross vehicle mass and gross combination mass). 

While the respondents to the Breadcarters' Awards 
support the proposed wage structures with respect to 
the classifications, they do not accept the rates ascribed 
to the various levels. In their view, the rates should be 
determined by the addition of amounts in line with the 
first stage adjustment under the Structural Efficiency 
Principle and the fact of broadbanding should not 
result in any further adjustments. 

It is argued that the Breadcarters' Awards should 
retain the wage rates particular to that industry. Any 
movement in relativities should be conditional upon an 
extensive work value assessment of each particular 
classification. 

They submit that for the industry to achieve 
Structural Efficiency, provision should be made for 
part-time employment and removing restrictions which 
presently exist on the employment of casuals. These two 
matters are not issues requiring determination at this 
time but serve to establish agenda items for Structural 
Efficiency discussions. 

For the purpose of these applications two issues need 
to be addressed. First, whether or not award variations 
submitted under the Structural Efficiency Principle are 
sufficient to attract the first stage wage adjustment and 
second, the wage rates under the proposed broad- 
banding of classifications in the two awards. 

/ am satisfied that the award variations which 
redefine the duties of those employed in the industry 
and which record the undertaking that operational 
demands in this sector of the food industry will be met 
through flexible work arrangements, training and 
multi-skilling are sufficient to justify wage adjustments 
in line with Structural Efficiency. 

As to the second matter, the Commission as 
presently constituted, has adopted the classification 
and wage structure determined by the Australian 
Industrial Relations Commission in the Transport 
Workers Award 1983 (Print H9649) in the Structural 
Efficiency exercise in the general transport industry 
award in this State [Matter No. 1628 of 1989 
(unreported)]. The structure has also been followed in 
the Transport Workers (Mixed Industries) Award 1984 
(Print H9998). Transport operations whether con- 
ducted on a "reward for hire" basis or as a function 
of mixed industry identify the operators' responsibility 
by reference to Gross Combined Mass or Gross Vehicle 
Mass. Implicit in the determination of the wages 
structures on this basis is a reassessment of work value 
and the establishment of appropriate relativities 
between classifications. Although the applicant union 
does not now seek alignment for Breadcarters with the 
wage rates specified in State and Federal transport 
industry awards the proposed broadbanded structures 
set internal relativities which follow the format of these 
awards. Having regard to internal relativities based on 
Gross Combined Mass and Gross Vehicle Mass which 
reflect the levels of responsibility for the various 
classifications, I think that at this time it is appropriate 
for the Breadcarting Awards to be determined by 
reference to the relationships between the various 
classifications in awards applying in the transport 
industry generally. However, this determination does 
not endorse the inevitability of complete wage align- 
ment of all transport industry awards. Structural 
Efficiency initiatives including the development of 

05483-2 
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career opportunities particular to the baking industry 
may see the continuation of different wage rates in the 
future: that is a matter for the parties to consider." 

(70 WAIG page 2220) 
(Emphasis Added) 

In light of the employers' submissions in these matters it 
is necessary to return to the 1989 State Wage Principles (69 
WAIG 2913, @ 2926 & @ 2927) wherein it was stated inter 
alia: 

"Wage Adjustments. 
1. Structural Efficiency Adjustment: These will be 

allowable under these Principles'. 
(i) a first increase of $10.00 per week for 

employees at the basic skills/trainee level; 
$12.50 per week at the semi-skilled em- 
ployee level; and $15.00 per week or three 
per cent, whichever is the higher, at the 
tradesman or equivalent level and above; 

(ii) a second increase of the same order as in (i) 
above to be paid not less than six months 
after the first increase; 

(iii) the first increase will be accessible from 7 
August 1989 but the actual date of operation 
for an award will be the date on which that 
award is varied in accordance with the State 
Wage Decision of 8 September 1989; and 

(iv) the second increase will not be automatic, but 
subject to application. 

2. Minimum Rates Adjustment: Minimum rates 
adjustment allowable in the State Wage Decision of 8 
September 1989 shall be in accordance with the 
following: 

(i) the appropriate adjustments in any award 
will be applied in not less than four in- 
stalments which will become payable at six 
monthly intervals; 

(ii) in appropriate cases longer phasing-in ar- 
rangements may be approved or awarded 
and/or parties may agree that part of a 
supplementary payment should be based on 
service; 

(iii) the first instalment of these adjustments will 
not be available in any award prior to 1 
January 1990 or three months after the 
variation of the particular award to imple- 
ment the first stage structural efficiency 
adjustments, whichever is the later; 

(iv) the second and subsequent instalment of 
these adjustments will not be automatic and 
applications to vary the relevant awards will 
be necessary; and 

(v) acceptance of absorption of these adjust- 
ments to the extent of equivalent over award 
payments is a prerequisite to their being 
applied in any award. 

3. Special Case: Any claim for increases in wages 
and salaries or improvements in conditions which 
exceed the maximum increases allowable under the 
State Wage Decision of 8 September 1989 will be 
processed as a special case by the Commission. Such 
cases should be considered in accordance with the 
Structural Efficiency and other relevant Principles. 

Structural efficiency adjustments allowable under 
the State Wage Decision of 8 September 1989 will be 
justified in accordance with this Principle if the 
Commission is satisfied that the parties to an award 
have co-operated positively in a fundamental review of 
that award and are implementing measures to improve 
the efficiency of industry and provide employees with 
access to more varied, fidfilling and better paid jobs. " 

(Emphasis Added) 
In accordance then with the abovecited principles the 

Commission (op cit) varied the two awards for the first stage 
structural efficiency increases. The arguments put to us by 
the respondents are very similar to those put to the 

Commission in the first stage proceedings and which were 
not accepted (Coleman C.C. Op Cit). 

It is plain from the principles I have cited that the second 
stage structural efficiency increases are, whilst not manda- 
tory, reasonably expected to follow from those approved in 
the first stage by the Commission. 

The fact is that in these awards what is sought are 
increases (agreed) in the wage rates, and a minimum rates 
adjustment together with the necessary broad banding 
adjustments to further advance that process of alignment 
approved by the Commission in the first stage structural 
efficiency cases. It is plain that this process is exactly what 
the 1989 State Wage Principles (69 WAIG 2913) clearly 
contemplated. 

The claims are in total simply a further stage in the overall 
wages and classification structure alignment of these awards 
with those of the transport industry both in this State and 
federally. The Union's claim in these matters is accordingly 
granted. 

The three per cent adjustment to allowances is not 
contested and is approved as being within the principles. 

Junior Employees with A Class Licence 
The claim is that junior employees possessing A class 

driving licences should receive full adult rates. In support 
Mr Handmer submits inter alia that: 

"As I said previously, it seems anomalous, unfair 
and quite discriminatory at the moment that only a 
junior employee required to hold a B-class, or indeed 
a C-class, licence can be paid the full adult rate of pay, 
but a junior employee operating as a breadcarter 
driving a smaller truck and assuming all the responsi- 
bilities of a breadcarter has to operate for junior wages. 
So we are seeking to change that particular subclause 
of the wages clause to remove a discriminatory 
provision against junior employees. We see no reason 
why an employee of a small bread van should get less 
that the adult rate for that particular work." 

(Transcript page 84) 
Mr Uphill strongly contends that the reference to 

"...any cases where award and/or industrial agree- 
ment provisions discriminate against sections of the 
workforce..." 

(69 WAIG 2927) 
does not apply to the claim here and thus it is outside the 
principles. Smaller bread vans known as "one tonners" 
require for their operation possession of the A class drivers 
licence and are apparently operated by both junior and adult 
employees with disparate wage rates. 

In my view the Inequities Principle (69 WAIG 2913 @ 
2928) would seem to be the principle under which the 
alleged inequity of wage rate claimed by the Union ought 
be tested rather than the structural efficiency principle as 
here. This claim is accordingly refused. 

Fifteen per cent Penalty increase for Breadcarters Starting 
Before 4.00am 

Again the Union submits that the discriminatory provi- 
sion of the structural efficiency principle applies (op cit). 
That the disability/s of starting work at that hour is identical 
as between loaders, who receive a thirty per cent penalty for 
so starting, and breadcarters who receive a fifteen per cent 
penalty in the same circumstances. 

Mr Uphill submitted that the differential arose out of 
negotiations with the Union in 1983-84, that nothing has 
changed since then, and that the evidence given of cost 
increases which will occur should lead to refusal of the 
claim. 

Additionally it was submitted that it was a claim based 
upon comparative conditions justice and thus outside the 
principles. 

A consideration of the submissions and material pre- 
sented, I consider, leads to the conclusion that the claim is 
plainly outside the structural efficiency principle and it is 
accordingly refused. 

Having regard to our decision on what both parties 
considered the major matters of dispute between them they 
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are directed to further confer at a very early date and agree 
upon a proposed minutes of order for consideration by the 
Commission in Court Session. 

Retrospectivity 
We have considered the points of alleged delays and the 

reasons therefor, date of operation of first stage structural 
efficiency, progress of these particular matters before the 
Commission constituted singly and this Commission in 
Court Session as raised by the Union. 

The employers' contentions are that they did not unduly 
delay the progressing of these claims, that both parties 
awaited the outcome of other appeal proceedings and costs 
involved. 

Paraphrased, the Industrial Relations Act 1979 provides 
that special circumstances must exist for the grant by the 
Commission of retrospectivity. 

In the present case whilst I have some sympathy for the 
applicant's position and the delay's that have occurred 
nonetheless the respondent's witnesses gave evidence of 
their financial situation and the detriment to them of non 
recoverable costs in the event retrospectivity was awarded. 

In these circumstances the date of operation will be on and 
from the date of this decision. 

SALMON C: I have read the reasons for decision given 
by the Senior Commissioner in this matter. I agree with the 
conclusions he has reached. 

GREGOR C: I also have read the reasons for decision 
given by the Senior Commissioner in this matter. I agree 
with the conclusions he has reached. 

Appearances: Mr R.W. Handmer appeared for the 
applicant. 

Mr J. Uphill appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Central Districts Bakery and Others. 
No. 1037 & 1038 of 1990 (R2). 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER O.K. SALMON. 
COMMISSIONER J.F. GREGOR. 

21 January 1992. 
Supplementary Reasons for Decision. 

SENIOR COMMISSIONER: On the 14th November, 1991 
the Commission in Court Session issued reasons for decision 
in matters Nos. 1037 and 1038 of 1990 (R2). At the 
conclusion of those reasons it was stated inter alia: 

"Having regard to our decision on what both parties 
considered the major matters of dispute between them 
they are directed to further confer at a very early date 
and agree upon a proposed minutes of order for 
consideration by the Commission in Court Session." 

Draft minutes of proposed order were submitted by the 
applicant and issued to the parties, and a speaking to the 
minutes was then arranged by the Commission. 

At that speaking to the minutes it emerged that the parties 
had further conferred on the remaining matters but several 
still remained in dispute, hence these supplementary reasons 
for decision. 

Clause 10. —Payment of Wages 
The alteration sought to subclause (1) of this clause is the 

addition of the words ".... except for circumstances agreed 
between the Union and the employer to be beyond the 
employer's control". Whereas the respondent's proposal 
would add the words "... except for circumstances beyond 
the employer's control". 

According to Mr Uphill the Union would have the right 
to challenge an employer's decision to withhold more than 
two days wages before the Industrial Magistrate. With due 
respect that is a cumbersome procedure and, as withholding 
wages from an employee/s is a sensitive industrial issue, 
industrial action could well result. 

By contrast the applicant's proposed wording provides for 
mutual discussion and agreement between the parties if the 
employer has a problem. This obviates any perceived need 
for industrial action in circumstances of, for example, a 
computer breakdown and conforms with the objects of the 
Industrial Relations Act 1979. 

Clause 14. —Annual Leave. 
A new subclause (10) would provide as follows: 

"An employee may require annual leave to be taken 
within 15 months of it becoming due." 

Mr Uphill argues that 12 months be substituted because: 
"Clearly there is an advantage to people in saying 

that it is unrealistic to work indefinitely without taking 
a break — that they should plan to take a break at regular 
intervals. That is all that clause does. 

It recognises that people should not accrue annual 
leave indefinitely and that has an advantage to 
employers in terms of limiting the liability. It is payable 
at the rate when people go on leave and it is clearly an 
advantage to an employer to leave taken at regular 
intervals rather than a large liability accruing and on 
the books. Primarily we say that that clause, which is 
one instigated by employers, is of advantage to 
employers but there is also, we believe, some value in 
having that clause as a command on employees as well, 
to take leave at regular intervals." 

(Transcript page 127) 
The Union is not strongly opposed to 12 months but 

submitted that 15 months was more convenient and was not 
different in principle to the respondents claim. In the result 
as the intention is simply for the accumulation of up to 8 
weeks annual leave by employees, and this is satisfied by 
either quantum, 12 months which is the usual annual leave 
accrual period will be prescribed. I am reinforced in this 
view by the following exchanges from transcript: 

"THE SENIOR COMMISSIONER: Mr Uphill, is it 
really only a matter of words? As I understand Mr 
Handmer's original submission, the idea is that from 
the union's point of view there will be the accrual to 
two lots of 4 weeks, so people can go overseas and the 
like, and your witness, Mr Saraceni, said that that 
happens in his company. I query whether the word 
"within" achieves that object. An employer may 
require leave to be taken within 12 months. If it is taken 
within 12 months the second 4 weeks will not have 
accrued in total, will it? 

UPHILL, MR: It comes right up to the barrier. 
THE SENIOR COMMISSIONER: It doesn't come 

due until the 12 months is up. 
UPHILL, MR: Yes." 

"UPHILL, MR: I take your point, Mr Senior 
Commissioner. If the clause were to read, as you have 
suggested, that the leave be taken after 12 months of 
it becoming due I foresee a problem in that it is 
open-ended. I would be happier with Mr Handmer's 
proposal —that it be taken within 15 months of it 
becoming due. I think that's a definitive time that we 
can say, "That is what you should plan for," rather 
than an open-ended situation." .... 

"UPHILL, MR: And arguably the leave can only be 
taken after 12 months in any case because that's when 
it becomes due. 

THE SENIOR COMMISSIONER: Yes, that's the 
first 4 weeks. You complete 12 months service. You 
accrue 4 weeks leave. 12 months from then this clause 
says the employer may require you to take it —that is 
the second lot —within 12 months. 
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UPHILL, MR: Yes. I think we are going down the 
same path. 

THE SENIOR COMMISSIONER: I think so. 
UPHILL, MR: I understand that proposal, or the 

option you have indicated might be available, but I 
would reiterate that / think Mr Handmer's proposal is 
a better way to deal with it." 

(Transcript pages 211 & 212) 
(Emphasis Added) 

Part Time Breadcarters. 
The respondents seek an addition to the clause in the 

Metropolitian award to include part time breadcarters. In 
support of this claim, it was submitted that the Country 
award presently contains such a provision and thus there is 
already an acceptance of the notion of part time breadcarters 
in the industry. Secondly Mr Uphill claims there "is a real 
need" for part time breadcarters. According to Mr Uphill 
the evidence from his witnesses showed this to be the case. 
Mr Handmer by contrast submitted inter alia that: 

"The last and one of the most fiercely opposed 
amendments put up by Mr Uphill is regards the part 
time breadcarter. 

I would also suggest that the Transport Workers 
Union's opposition to part time employment extends 
well beyond just the bread industry. In fact to my 
knowledge it's only the Country Breadcarters Award 
that has provision for part time drivers and in fact the 
metro award, along with the country award, is the only 
to which the union is a party in the state jurisdiction 
that has part time provision for any employees." 

(Transcript pages 234 & 235) 
(Emphasis Added) 

An examination of the evidence of Mr Uphill's witnesses 
Mr Scott, Mr Nicholls and Mr Saraceni does not reveal that 
a part time breadcarter provision is in the industry. Indeed 
Mr J. O'Connor's evidence was to the effect that the industry 
from a present employee's viewpoint would be "devas- 
tated" by the loss of full time employment for employees. 

These circumstances do not demonstrate that the claimed 
clause is warranted and the variation is accordingly refused. 

Clause 30 —Training Leave. 
On this issue Mr Uphill submitted inter alia: 

"The other, and final change, is the insertion of a 
new clause 30, Training Leave. There is no such clause 
in the award at the moment, other than in 2A of the 
award where there is mention of the training that is 
required to be given. 

There has been no suggestion by Mr Handmer that 
the subclause is in any way a problem or a difficulty. 
I have not heard from him in any real justification or 
need for the insertion of a training leave clause in the 
Breadcarters Awards and indeed I would note the rather 
extensive provisions of the government training guar- 
antee levy and likewise the rather extensive provisions 
of the SESDA legislation, as being areas that already 
do cover the field and hence I query the need for such 
a clause in the Breadcarters Award". 

(Transcript page 128) 
The provision derives from the Federal Transport Work- 

ers' Award 1983 and is included in the Transport Workers 
(General) Award 1961. These variations formed part of the 
structural efficiency initiatives approved by the Australian 
Industrial Relations Commission and this Commission in 
the transport industry and should therefore be included as 
a structural efficiency measure in these awards. 

As there was nothing raised at the speaking to the draft 
minutes which went to the form of those minutes they now 
issue as an order. 

SALMON C: I have had the advantage of reading the 
reasons for decision of Halliwell S.C. and Gregor C. and 
concur in those reasons. 

GREGOR C: On the 14th of December 1991, the 
Commission in Court Session handed down Reasons for 
Decision in No's 1037 and 1038 of 1990 (R2). The 
Respondent employers asked for a Speaking to the Minutes 

at which time they raised issues which fit conveniently into 
two categories. Mr Uphill, who appeared for the Respon- 
dents, described the categories of difficulty he had with the 
original Reasons for Decision in the following way. First the 
Minutes contained Proposed Orders in respect of payment 
of wages and annual leave when neither of those issues were 
addressed by the Commission in Court Session in its 
Reasons. The second category of omission were counter 
proposals put by the Respondents in respect to changes to 
the hours, to the penalty structure and the insertion of a Part 
Time Clause within the Metropolitan Award. It was Mr 
Uphill's advice to the Commission in Court Session that 
there had been extensive submissions and evidence on these 
matters during the course of the hearing, however the 
original Reasons for Decision did not appear to give them 
attention. 
The Commission in Court Session is required in its Reasons 
for Decision to provide adequate recitation of the submis- 
sions and evidence before it such that the thought processes 
behind its conclusions are apparent. It is not required to 
detail every submission and recite every piece of evidence 
put before it. The dicta of Brinsden J in the Federated 
Miscellaneous Workers' Union of Australia; Hospital, 
Service and Miscellaneous, WA Branch v. The Federated 
Clerks Union of Australia, Industrial Union of Workers, WA 
Branch; Hospital Salaried Officers Association of Western 
Australia (Union of Workers); The Association of Draught- 
ing, Supervisory and Technical Employees, Western Austra- 
lian Branch (1985) 65 WAIG 2033 at 2034 makes this clear 
and although the Reasons for Decision of the Commission 
in Court Session published on the 14th of November 1991 
do give some explanation in support of the reasoning which 
is reflected in the Commission in Court Session's Minutes 
of Proposed Order of the same date, it is not inappropriate 
in the circumstances that further attention be given to the 
issues raised by Mr Uphill by way of supplementary reasons. 

I deal first with the issues raised in the first category by 
Mr Uphill concerning the payment of wages. There was an 
alteration sought to subclause (1) of Clause 10 —Payment 
of Wages to include the words "...except for circumstances 
agreed between the Union and the employer to be beyond 
the employer's control", whereas the proposal of the 
Respondents was to add the words "... except for circum- 
stances beyond the employers control". This of course dealt 
with the holding in hand of two days wages. Under the 
existing award provisions an employer is entitled to hold in 
hand two days wages. The application gave some extension 
to that but only in the circumstances where there is an 
agreement between the Union and the employer. The 
Respondent's position was that that was an unnecessary 
provision because if an employer abused (breached) any 
right given it by the award then the matter could be remedied 
by action before the Industrial Magistrate. 

My view is that the Respondent's suggestion imports into 
the award the potential for unnecessary legal action in what 
would be otherwise quite a simple circumstance. There is 
no lack of fairness and equity in the arrangement that an 
employer can withhold two days pay. However, if there are 
circumstances which are extraordinary that would cause the 
employer to wish to withhold more, that would be a rare 
circumstance and no additional burden is put upon the 
employer if he/she needs consult the Union at such times. 
I am further convinced of the equity in the existing provision 
because I bear in mind that the withholding of wages already 
earned above two days could have substantial impact upon 
a worker involved and it is not inappropriate that there be 
some additional protection by way of a consultative 
mechanism for the worker in such circumstances. 

The second item raised under the first category concerned 
Clause 14 —Annual Leave. The application, if granted, 
would require an employee to take annual leave within 15 
months of it becoming due. 

This issue did not receive attention in the Reasons for 
Decision of the 14th because it appeared that there had been 
a satisfactory settlement of it during the proceedings. 
However for the purposes of these Reasons I adumbrate as 
follows. The matter was not strongly argued. The Union's 
view was that 15 months may be a more appropriate period 
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but in principle there was no different result produced by the 
Respondent's suggestion of 12 months. The result would 
simply allow for the accumulation of up to eight weeks 
annual leave for employees so that in some circumstances 
they may be able to take overseas visits to return to their 
home countries and the like. The evidence of Mr Saraceni 
is at point in this regard. Whether the accrued time is 12 
months or 15 months makes no difference to the achieve- 
ment of the intent of the parties and the Minutes of the Order 
so indicate. 

The second category of issues which, according to Mr 
Uphill needed to be addressed, were those which arise from 
the Respondent's counterclaims. The first of these dealt with 
changes to the Hours Clause. The Respondents' position can 
be crystalised in the following way. They say that there are 
basically three reasons why there needs to be a change in 
the Hours Clause. First there had been changes to the Bread 
Act. Mr Uphill, by reference to Exhibit F, described those 
changes. Secondly, because of the growing importance of 
Saturday deliveries there is a need for variation to meet 
customer demands. Those demands had grown originally 
out of a variation to the Bread Act made to support events 
associated with the America's Cup with the result that, 
according to the evidence of Mr Scott, Saturday is now one 
of the busiest trading days for the industry. The final, and 
said by the Respondents to be the most significant 
justification, is that such a change would be consistent with 
the Structural Efficiency Principle of the State Wage 
Principles. During his submissions Mr Uphill then made 
extensive reference to those principles which need not for 
the purpose of these Supplementary Reasons be repeated. 
All in all the Respondent's submission is that there ought 
be changes to the Hours Clause for to do so would make the 
Award/s more relevant to the market conditions under which 
the industry currently operates and therefore such changes 
would be totally consistent with the philosophy of the 
Structural Efficiency Principle which seeks to enhance 
flexibility and efficiency in the industry. 

The Respondent's argument also canvassed its claim for 
the insertion of a clause which would provide for part time 
employees to be engaged in the metropolitan bread industry. 
It was noted that there is an extant provision which does 
allow the employment of part timers in the bread room but 
they were of limited effect under the Metropolitan Award. 
The Country Award was different in that there was an ability 
to employ bread carters on a part time basis so the 
acceptance of part time employment within the industry was 
abroad and the notion of having part time bread carters in 
the metropolitan area was not a radical concept which is at 
odds with what both awards would currently allow when the 
industry is viewed as a whole. It also said that the evidence 
of Mr Scott indicated there was a need for a part time bread 
carter as some of the rounds in his establishment were part 
time rather than full time. He also opined that there was no 
pressing need for the part time clause but it was something 
which his Company would be inclined to use in the future. 
The evidence of Mr Nicholls was plainly unsupportive of the 
proposition but, nevertheless, Mr Uphill sought some 
comfort from comments by Mr Nicholls that he did use 
couriers to do deliveries of bread and other products. Mr 
Saraceni's evidence was similarly not supportive of the 
position but he did express a view in favour of an option to 
employ part time bread carters. 

The Commission heard rebuttal submissions from Mr 
Handmer on the counter proposals. The proposition for the 
variation of hours of work was attacked on the basis that the 
proposed clause was hopelessly non specific, that witnesses 
Saraceni and Nicholls did not want changes to the hours of 
work, indeed they were satisfied with the current arrange- 
ments. The suggestion that the Structural Efficiency 
Principle could be called in aid was challenged on the basis 
that the Union could not see that a proper application of the 
Principle which required persons to work seven days a week, 
conferred a benefit on them. Additionally it was argued there 
was no evidence before the Commission that there had been 
any difficulties with the current provisions, nor was there 
any calculations on the cost impact, in fact, only one witness 
had bothered to calculate the cost impact of the proposals. 

However what was clear was that there was a potential 
significant loss of income for employees under the proposal 
and that the only suggestion offered to protect an employee's 
rights in that respect was an unspecified no reduction clause 
which provided for an absorption of increases payable to the 
particular employees over a considerable period of time. 
Insofar as the claim for an insertion of the part time clause 
was concerned, Mr Handmer drew attention to the Respon- 
dent's own witnesses, namely Mr Scott, Mr Nicholls and Mr 
Saraceni, noting that not one of them wanted part time bread 
carters. In short there was no witness evidence at all to 
support the contentions advanced in the submissions of the 
Respondents whereas on the contrary Union evidence, 
which was unchallenged, was that the industry would be 
devastated in that it would be turned into a part time 
industry. The fact that the Country Bread Carters Award has 
such a provision was not of particular significance given the 
TWU's consistent and long standing objection to part time 
employment and bearing in mind that it is the only award 
to which the Union is a party that has part time provisions. 

The above summaries and recitations are indicative of the 
matters taken into consideration by the Commission in 
Court Session in declining to award the counter proposals, 
in short I was not convinced, given the lack of support by 
the Respondents' own witnesses and taking into account the 
Unions incisive rebuttal, that the Respondent had made out 
a case for its counter claims. Therefore the Minutes of the 
Order issued on the 14th of November 1991 describe the true 
intention of the Commission resulting from its consideration 
of the arguments advanced by the parties. 

Appearances: Mr J. O'Connor for the applicant. 
Mr J.N. Uphill for the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Central Districts Bakery and Others. 
No. 1037 of 1990 (R2). 

Breadcarters' (Country) Award, 1976 
No. 17 of 1975. 

COMMISSION IN COURT SESSION. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER O.K. SALMON. 
COMMISSIONER I.E. GREGOR. 

21 January 1992. 
Order. 

HAVING heard Mr R.W. Handmer on behalf of the 
Applicant and Mr J.N. Uphill on behalf of the Respondents, 
the Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Breadcarters' (Country) Award, 1976 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 14th 
day of November, 1991. 

By the Commission in Court Session. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 
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Schedule. 
1. Clause 2. —Arrangement: Immediately following the 

numbers and words 29. Award Modernisation insert the 
numbers and words: 

30. Training Leave. 
2. Clause 6.— Wages: 

A. Delete subclause (1) of this Clause and insert the 
following in lieu thereof: 
(1) The following shall be the base rates of 

wages payable to employees covered by this 
Award. The total minimum weekly wage rate 
shall be comprised of the supplementary 
payments in Clause 6A and the base rates in 
this clause for the appropriate grade or 
sub-grade. 

Base Rate 
Per Week 

$ 
Grade 1 
A Loader 301.50 
B Yardperson 299.90 
Grade 2 
A Breadcarter in charge of 

rigid vehicle 
up to 4.5 tonnes Gross Vehi- 
cle Mass or Gross Combina- 
tion Mass 314.20 
Loader in charge of auto- 
matic slicing and wrapping 
machine 

B Breadcarter 309.80 
Grade 3 
Breadcarter in charge of rigid 
vehicle 4.5 to 13.9 tonnes GVM 
or GCM 319.90 
Grade 4 
A Breadcarter in charge of 

rigid vehicle over 13.9 ton- 
nes GVM or GCM over 8 
and up to 13 tonnes capacity 326.10 

B Breadcarter in charge of 
rigid vehicle 
over 13.9 tonnes GVM or 
GCM up to 8 tonnes capac- 
ity 323.00 

Grade 5 
Breadcarter in charge of rigid 
vehicle and trailer 3 axles up to 
22.4 tonnes GCM over 10 and up 
to 15 tonnes capacity 330.50 

B. Delete subclause (3) of this clause and insert the 
following in lieu thereof: 
(3) Leading Hand 

A leading hand appointed as such by the 
employer and placed in charge of: 

(a) Not less than three and not more than 
ten other workers shall be paid $17.50 
per week extra. 

(b) More than ten and not more than twenty 
other workers shall be paid $26.00 per 
week extra. 

(c) More than twenty other workers shall be 
paid $33.10 per week extra. 

C. Delete subclause (6) of this clause and insert the 
following in lieu thereof: 
(6) COLLECTION OF MONIES 

Breadcarters who are required in any week 
to collect moneys and account for them as 
part of their duties are to be paid $4.65 per 
week in addition to the rates before men- 
tioned. 

3. Clause 6A. — Supplementary Payments: Delete sub- 
clause (1) of this clause and insert the following in lieu 
thereof: 

(1) As part of the total minimum weekly wage rate 
payable under this Award the following supple- 
mentary payments for an adult employee for each 
grade or sub-grade are to be added to the base rates 
of wages provided in Clause 6. 

Amount 
Per Week 

$ 
Grade 1 
A 43.10 
B 42.80 

Grade 2 
A 44.90 
B 44.30 

Grade 3 45.70 

Grade 4 
A 46.60 
B 46.10 

Grade 5 47.20 

4. Clause 10. —Payment of Wages: Delete subclause (1) 
and (2) of this clause and insert the following in lieu thereof: 

(1) (a) Wages shall be paid weekly on a Wednesday, 
Thursday or Friday. No employer shall hold 
more than two days wages in hand, except for 
circumstances agreed between the Union and 
the employer to be beyond the employer's 
control. 

(b) AH wages shall be paid enclosed in an 
envelope, which shall be clearly endorsed on 
the outside with the particulars hereunder: 

(i) Name 
(ii) Hourly Rate 

(iii) Overtime 
(iv) Allowances 
(v) Penalties 

(vi) Gross Wages 
(vii) Deductions 

(viii) Nett Wage 
Provided that at the option of the em- 

ployer, the particulars mentioned may be 
stated on a slip of paper and included in the 
envelope. 

(2) By agreement between the employer and the 
majority of employees at each yard, depot or 
garage, wages may be paid by direct electronic 
funds transfer into an employee's bank (or other 
recognised financial institution) account. Where 
wages are paid in cash, payment may be made 
during the employees time provided that the 
employee is kept waiting no longer than 15 
minutes. Waiting time in excess of 15 minutes 
shall be paid at overtime rates. 

5. Clause 13. —Definitions: Delete subclause (4) of this 
clause and insert the following in lieu thereof: 

(4) "Yardperson" shall mean an employee appointed 
as such who may be required to perform general 
duties in and around the bakery and which may 
involve cleaning and crate washing. 

6. Clause 14. —Annual Leave: Immediately following 
subclause (8) insert new subclauses (9) and (10) as follows: 

(9) Short-term Annual Leave 
An employee may request and, with the consent 

of the employer, take short-term Annual Leave, 
not exceeding four days in any calendar year, at 



a time or times separate from any of the periods 
determined in accordance with subclause (7). 

(10) An employer may require Annual Leave to be 
taken within 12 months of it becoming due. A 
employee, in following the requirement of an 
employer pursuant to this subclause, may take all 
Annual Leave due including any pro-rata or 
proportionate eniitlement due. 

7. Clause 16. —Engagement: Immediately following 
subclause (3) insert a new subclause (4) as follows: 

(4) (a) An employer may direct an employee to 
carry out such duties as are within limits of 
the employee's skill, competence and train- 
ing consistent with the classification struc- 
ture of this award, provided that such duties 
are not designed to promote deskilling. 

(b) An employer may direct an employee to 
carry out such duties and use such tools and 
equipment as may be required, provided that 
the employee has been trained in the use of 
such tools and equipment. 

(c) Any direction issued by an employer pursu- 
ant to paragraphs (a) and (b) shall be 
consistent with the employer's responsibili- 
ties to provide a safe and healthy working 
environment. 

8. Clause 29. —Award Modernisation: 

A. Delete paragraph (e) of subclause (2) and insert 
the following in lieu thereof: 

(e) Any agreement shall be subject, where 
appropriate, to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a Schedule 
to this Award and take precedence over any 
inconsistency. 

B. Immediately following this clause insert a new 
Clause 30. —Training Leave as follows: 

30. —Training Leave. 

(1) Following proper consultation, which may 
involve the setting up of training committees, 
the employer shall develop a training policy 
and programme consistent with: 

(a) the current and future skill needs of the 
enterprise; 

(b) the size, structure and nature of the 
operations of the enterprise; 

(c) the need to develop vocational skills 
relevant to the enterprise and the Trans- 
port/Baking Industry, through courses 
conducted by accredited educational 
institutions and providers. 

(2) Where it is agreed by the employer that 
additional training should be undertaken by 
an employee, training may be undertaken 
either on or off the job. If the training is 
undertaken during ordinary working hours, 
the employee concerned shall not suffer any 
loss of pay. An employer shall not unreason- 
ably withhold such paid training leave. 

WESTERN AUSTRALIAN 
INDUSTRALIAL RELATIONS COMMISSION. 

Industrial Relations Commission. 
Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
Central Districts Bakery and Others 

No. 1038 of 1990 (R2). 
Breadcarters' (Metropolitan) Award 

No. 35 of 1963. 
COMMISSION IN COURT SESSION. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER O.K. SALMON. 
COMMISSIONER J.F. GREGOR. 

21 January 1992. 
Order. 

HAVING heard Mr R.W. Handmer on behalf of the 
Applicant and Mr J.N. Uphill on behalf of the Respondents, 
the Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Breadcarters' (Metropolitan) Award be 
varied in accordance with the following Schedule and 
that such a variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 14th day of November 1991. 

By the Commission in Court Session. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Immediately following the 

numbers and words 29. Award Modernisation insert the 
numbers and words: 

30. Training Leave. 
2. Clause 6. —Wages: 

A. Delete subclause (1) of this Clause and insert the 
following in lieu thereof: 
(1) The following shall be the base rates of 

wages payable to employees covered by this 
Award. The total minimum weekly wage rate 
shall be comprised of the supplementary 
payments in Clause 6A and the base rates in 
this clause for the appropriate grade or 
sub-grade. 

Base Rate 
Per Week 

Grade 1 
A Loader 
B Yardperson 
Grade 2 
A Breadcarter in charge of' 

rigid vehicle 
up to 4.5 tonnes Gross Vehi- 
cle Mass or Gross Combina- 
tion Mass 
Loader in charge of auto- 
matic slicing and wrapping, 
machine 

B Breadcarter 
Grade 3 
Breadcarter in charge of rigid 
vehicle 4.5 to 13.9 tonnes GVM 
or GCM 

301.50 
299.90 

314.20 

309.80 
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Base Rate 
Per Week 

S 
Grade 4 
A Breadcarter in charge of 

rigid vehicle 
over 13.9 tonnes GVM or 
GCM over 8 and up to 13 
tonnes capacity 326.10 

B Driver Forklift 
over 9000 kg lifting capac- 
ity over 4500 kg and up to 
9000 kg lifting capacity 324.40 

C Breadcarter in charge of 
rigid vehicle 
over 13.9 tonnes GVM or 
GCM up to 8 tonnes capac- 
ity 323.00 

D Driver Forklift 
up to 4500 kg lifting capac- 
ity 320.40 

Grade 5 
A Breadcarter in charge of ar- 

ticulated vehicle 3 axles up 
to 22.4 tonnes GCM 334.30 

B Breadcarter in charge of 
rigid vehicle and trailer 3 
axles up to 22.4 tonnes 
GCM over 10 and up to 15 
tonnes capacity 330.50 

Grade 6 
A Breadcarter in charge of ar- 

ticulated vehicle 3 or more 
axles over 22.4 tonnes GCM 
over 22 and up to 39 tonnes 
capacity 340.50 

Leading Flands 
A leading hand appointed as such by the 

employer and placed in charge of: 
(a) Not less than three and not more 

than ten other workers shall be paid 
SI7.50 per week extra. 

(b) More than ten and not more than 
twenty other workers shall be paid 
$26.00 per week extra. 

(c) More than twenty other workers 
shall be paid $33.10 per week 
extra. 

B. Delete subclause (4) of this award and insert the 
following in lieu thereof: 
(4) Breadcarters who are required in any week 

to collect moneys and account for them as 
part of their duties as to be paid $4.65 per 
week in addition to the rates before men- 
tioned. 

3. Clause 6A. —Supplementary Payments: Delete sub- 
clause (1) of this clause and insert the following in lieu 
thereof: 

(1) As part of the total minimum weekly wage rate 
payable under this Award the following supple- 
mentary payments for an adult employee for each 
grade or sub-grade are to be added to the base rates 
of wages provided in Clause 6. 

Amount 
Per Week 

$ 
Grade 1 

Grade 2 
A 
B 

Grade 3 
Grade 4 

Grade 5 

Amount 
Per Week $ 

45.70 

Grade 6 48.60 
4. Clause 10. —Payment of Wages: Delete subclause (1) 

of this clause and insert the following in lieu thereof: 
(1) Wages shall be paid weekly on a Wednesday, 

Thursday or Friday. No employer shall hold more 
than two days wages in hand, except for circum- 
stances agreed between the Union and the em- 
ployer to be beyond the employer's control. 

5. Clause 12.— General Conditions: Immediately follow- 
ing subclause (2) of this clause insert a new subclause (3) 
as follows: 

(3) (a) An employer may direct an employee to 
carry out such duties as are within limits of 
the employee's skill, competence and train- 
ing consistent with the classification struc- 
ture of this award, provided that such duties 
are not designed to promote deskilling. 

(b) An employer may direct an employee to 
carry out such duties and use such tools and 
equipment as may be required, provided that 
the employee has been trained in the use of 
such tools and equipment. 

(c) Any direction issued by an employer pursu- 
ant to paragraphs (a) and (b) shall be 
consistent with the employer's responsibili- 
ties to provide a safe and healthy working 
environment. 

6. Clause 13. —Definitions: Delete subclause (4) of this 
clause and insert the following in lieu thereof: 

(4) "Yardperson" shall mean an employee appointed 
as such who may be required to perform general 
duties in and around the bakery and which may 
involve cleaning and crate washing. 

7. Clause 14. —Annual Leave: Immediately following 
subclause (8) of this clause insert a new subclause (9) and 
(10) as follows: 

(9) Short-term Annual Leave 
An employee may request and, with the consent 

of the employer, take short-term annual leave, not 
exceeding four days in any calendar year, at a time 
or times separate from any of the periods 
determined in accordance with subclause (7). 

(10) An employer may require annual leave to be taken 
within 12 months of it becoming due. An 
employee, in following the requirement of an 
employer pursuant to this subclause, may take all 
Annual Leave due including any pro-rata or 
proportionate entitlement due. 

8. Clause 29. —Award Modernisation: 
A. Delete paragraph (e) of subclause (2) and insert 

the following in lieu thereof: 
(e) Any agreement shall be subject, where 

appropriate, to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a Schedule 
to this Award and take precedence over any 
inconsistency. 

B. Immediately following this clause insert a new 
clause 30. —Training Leave as follows: 

30. —Training Leave. 
(1) Following proper consultation, which may 

involve the setting up of training committees. 
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the employer shall develop a training policy 
and programme consistent with: 
(a) the current and future skill needs of the 

enterprise; 
(b) the size, structure and nature of the 

operations of the enterprise; 
(c) the need to develop vocational skills 

relevant to the enterprise and the Trans- 
port/Baking Industry, through courses 
conducted by accredited educational 
institutions and providers. 

(2) Where it is agreed by the employer that 
additional training should be undertaken by 
an employee, training may be undertaken 
either on or off the job. If the training is 
undertaken during ordinary working hours, 
the employee concerned shall not suffer any 
loss of pay. An employer shall not unreason- 
ably withhold such paid training leave. 

PRESIDENT— 
Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
M. A. Drake, R. E. Turner, G. C. O'Neill, M. Ellis and G. 

Pope 
and 

Burswood Resort (Management) Limited and West Austra- 
lian Theatrical and Amusement Employees Association 

(Union of Employees) 
and 

L. B. Carter, A. Faccioni, J. Little, D. B. Lacey, N. Onofaro, 
J. Shore and N. C. Webb (Interveners). 

No. 1644 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
6 December 1991. 

Reasons for Decision. 
THE PRESIDENT: This was an application by the 
abovenamed individual applicants and also by the Secretary, 
Mrs Marjorie Ann Drake, on behalf of the abovenamed 
applicant union, the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers (hereinafter referred to as "FLAIEU"). 

The application was for the stay of an order of the 
Commission at first instance made herein on 11 October 
1991 in application No 1487 of 1990 (R2). That order was 
made upon application by the respondent employer herein, 
Burswood Resort (Management) Limited (hereinafter re- 
ferred to as "Burswood") and the FLAIEU and the West 
Australian Theatrical and Amusement Employees Associa- 
tion (Union of Employees) (hereinafter referred to as 
"WATAEA) were parties. The application was to vary the 
Burswood Island Resort Employees Award Nos A 23 and 
A 25 of 1985 (hereinafter referred to as "the award"), and 
is brought under s.49(l 1) of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

I reproduce the order hereunder, formal parts omitted, for 
convenience: — 

"1. That subject to this Order the Burswood Island 
Resort Employees Award be amended in accor- 
dance with the schedule attached hereto and that 
such variation shall have effect: 

(i) in the case of the amendments to clauses 
9. —Definitions, 10. —Contract of Service, 
11. —Hours, 13. —Overtime, 15. —Part-Time 
Employees (subclauses (1) and (3)), 23.— 
Payment of Wages, 30. —Roster, from the 
first pay period on or after the 4th day of 
November 1991; and 

(ii) in all other respects from the first pay period 
on or after the 30th day of September 1991. 

2. That in the event that the decision of the 
Committee of Management of the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers made on the 6th day of August 1991 
consenting to this matter is determined to be a 
decision not validly made in accordance with the 
rules of that organisation, liberty to apply is 
reserved to that union to have these proceedings 
re-listed." 

It is noteworthy that the order was made by consent. 
It effected the important amendments to the award which 

were set out in the schedule to the order, and include the 
addition to the prescribed wage in an award of the sum of 
$12.50 per week or $15.00 per week to all classifications in 
the same manner as was paid for the first stage of structural 
efficiency. Thus, allowances in the award were to be 
increased by 3% as well, and there was a move away from 
a weekly contract of employment to a fortnightly contract 
of employment, together with consequential amendments to 
other clauses, together with the introduction of a 76 hour 
fortnight. The proposal rosters the 76 hours over nine days, 
and, therefore, builds into the arrangements a rostered day 
off. There are other provisions also, which I will not detail. 

BACKGROUND. 
Part of the background to this matter, and this matter is 

regrettably the background to a large number of applications 
in relation to s.66 of the Act, should be mentioned. It is a 
matter of record in this Commission. 

It should be understood, for the purposes of this 
application, that the Committee of Management is divided, 
with the abovenamed individual applicants being on one 
side, and the abovenamed interveners being on the other. 
Part of the history of that matter can be seen in a number 
of applications made to me under s.66 of the Act (see the 
reasons for judgment of the Industrial Appeal Court in 
Carter and Others v. Drake (unreported) (Appeal No 8 of 
1991) and my reasons for decision in Carter and Others v. 
Drake and Others 71 WAIG 1788). 

The facts of the matter are that the abovenamed individual 
applicants are members of the Committee of Management. 
Mr Turner is the Vice-President. Mrs Drake is the Secretary. 
Mr Carter purports to have been elected as President. 

In application No 2094 of 1991 (Carter and Others v. 
Drake and Others 71 WAIG 1788) I made the following 
orders, which were the subject of appeal No 8 of 1991 to 
the Industrial Appeal Court, which appeal was dismissed, 
and those orders are as follows: — 

"(1) I declare that the meeting of the Committee of 
Management of the Federated Liquor and Allied 
Industries Employees' Union of Australia, West- 
em Australian Branch, Union of Workers ("the 
Union") which took place at 167 St George's 
Terrace, Perth on the 4th day of December 1990 
constituted a valid meeting of the said Committee 
of Management. 

(2) I declare that Exhibit 18 represents a true and 
correct record of the proceedings of such meeting. 

(3) 1 make the following further orders and directions 
in relation to and/or consequent upon the resolu- 
tions passed at such meeting: — 
(a) Resolution A "Office Accommodation" is 

declared null and void. 
(b) Resolution B "Membership Transfer" is 

declared null and void. 
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(c) That the respondent be and is hereby directed 
to observe the Union Rules by carrying out 
her duties as Secretary from 12 Yacht Court, 
Heathridge until the Committee of Manage- 
ment has determined, in accordance with 
Rule 5, the location of the registered office 
of the Union, and thereafter at and from such 
registered office. 

(d) That the respondent be and is hereby directed 
not to hold out that the registered office of 
the Union is situated at 61 Thomas Street, 
Subiaco and further, not to hold out that any 
business of the Union is conducted from such 
address. 

(e) Resolution 2 is declared null and void. 
(f) That the respondent be and is hereby directed 

to observe the Union Rules and carry out her 
duties as Secretary by delivering the property 
of the Union in her possession, custody, 
control or power to 12 Yacht Court, 
Heathridge and then to the registered office 
of the Union when the same has been 
determined by the Committee of Manage- 
ment. 

(g) Resolution 4 is declared null and void. 
(h) Resolution 5 is declared null and void. 
(i) Resolution 6 is declared null and void. 
(j) Resolution 7 — that the trustees of the Union 

be and are hereby directed to sign a cheque 
in favour of Karen Ramos in the sum of 
$5,000 in payment of. the order made by 
Senior Commissioner Halliwell on the 6th 
day of February 1991 in Matter No 2061 of 
1990 and to deliver the cheque to the said 
Karen Ramos, within seven days of the date 
of this order. 

(k) Resolution 8 is declared null and void. 
(1) Resolution 9 is declared null and void. 

(m) Resolution 10 is declared null and void. 
(n) Resolution 11 is declared null and void. 
(0) Resolution 13 is declared null and void. 
(p) Resolution 14 is declared null and void. 

(4) I make the following further orders: — 
(1) That the applicants do immediately cease and 

refrain from: — 
(a) Holding out that Resolutions A, B, 2, 4, 

5, 6, 8, 9, 10, 11, 13 and 14 passed on 
4 December 1990 at 167 St George's 
Terrace, Perth constitute valid resolu- 
tions of the Committee of Management 
of the Union. 

(b) Acting or purporting to act upon any of 
the alleged resolutions referred to in 
paragraph (a) herein. 

(c) Advising members of the Union, the 
Industrial Relations Commission or any 
other parties of the alleged resolutions 
referred to in paragraph (a) herein. 

(d) Purporting to or holding out that the 
applicants can speak on behalf of the 
Committee of Management of the 
Union or on behalf of the Union, save 
and except in the lawful discharge of 
their duties as Members of the Commit- 
tee of Management. 

(e) Moving or supporting any motion or 
resolution that the Shop, Distributive 
and Allied Employees' Association of 
Western Australia ("the SDA") retain 
possession of or continue to hold the 
property of the Union. 

(f) Holding out that the registered office of 
the Union is 22 St George's Terrace, 

Perth, or transacting any Union business 
therefrom. 

(g) Holding out that the Union consents to 
retiring from any industrial awards or 
agreements to which the Union is 
presently a party, where such consent is 
not the subject of a decision of the 
Union made in accordance with the 
Rules of the Union, and otherwise 
lawfully. 

(h) Permitting or authorising any other 
Union or person to represent members 
of the Union, save and except when such 
permission or authorisation is made or 
given in accordance with the Rules of 
the Union, and otherwise lawfully. 

(i) Holding out that Mr Bob Johnston, Mr 
Bill Johnston, Ms Kate Doust or any 
person not duly appointed is entitled to 
represent the Union as organiser or that 
Mr Bill Baxter is entitled to act on 
behalf of the Union other than where 
instructed to do so by the Committee of 
Management or the respondent, and he 
is eligible so to act. 

(2) That the Trustees and the other applicants do 
take all necessary steps forthwith to retrieve 
the property and moneys of the Union from 
the SDA or any other persons and to effect 
the retention and the holding of the same in 
accordance with the Rules of the said Union 
at the Union's registered office, as soon as 
the same is determined. 

(3) That the respondent, Marjorie Ann Drake, 
observe the Union Rules and carry out her 
duties as Secretary from 12 Yacht Court, 
Heathridge until the Union is able to occupy 
a registered office determined in accordance 
with Rule 5. 

(5) I order and direct that the respondent be and is 
hereby ordered to retain and instruct such soli- 
citors for and on behalf of the Union as the 
Committee of Management shall direct and not 
otherwise. 

(6) I order and direct that the applicants, and the 
respondent, report the existence of such moneys 
and identify where the same are held and in what 
account (etc) in writing to the meeting of the 
Committee of Management of the Union referred 
to hereinafter, and to take all steps necessary to 
enable the Union to obtain all moneys received by 
the applicants, and the respondent, the SDA or any 
person on account of Union contributions, fines, 
levies, donations or from any other source, to bank 
the same and otherwise deal with them in 
accordance with the Rules of the said Union. 

(7) I order and direct that the applicants and the 
respondent do report in writing to the meeting of 
the Committee of Management referred to herein- 
after of the location, name and number of all bank 
accounts or other deposit accounts used for the 
deposit of any Union moneys and to do all that is 
necessary to withdraw their contents, to be lodged 
in accounts held in accordance with the Union 
Rules and further, to report each said detail 
relating to each such account in writing to a 
meeting of the Committee of Management of the 
said Union. 

(8) I order and direct that the Trustees of the said 
Union and the said respondent do attend at or 
before 4.00 pm on the 17th day of June 1991 at 
the Morley Post Office, or any post office where 
mail is held and there to clear the Union's mail 
there presently held and, forthwith thereafter, to 
open all such mail in the presence of the Registrar 
or his delegate, and thereafter table the same at a 
meeting of the Committee of Management herein- 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 233 

after provided for, thereafter to be dealt with in 
accordance with the Rules of the Union. 

(9) I order and direct that the respondent and the 
applicants and other Committee members of the 
Union have no further contact with Mr Eugene Fry 
and/or his agents, the FMWU and/or its agents and 
the Federal office of the FMWU and FLAIEU 
whilst they continue to aid and support Eugene 
Fry or until the Committee of Management 
resolves otherwise. 

(10) (a) I order and direct that there be a meeting of 
the Committee of Management of the Union 
held at the premises of the Industrial Rela- 
tions Commission of Western Australia, 
Supply House, 815 Hay Street, Perth in a 
place thereat, to be designated by the 
Registrar, at 4.30 o'clock in the afternoon on 
the 20th day of June 1991. 

(b) I order and direct that the said meeting shall 
be chaired by the Respondent. 

(c) I order and direct that the Registrar will 
remain at the said meeting for its duration 
and take the minutes thereof by sound 
recording all proceedings of such meeting 
and having the same transcribed in full. 

(d) I order and direct that the applicants and the 
respondent do all things necessary to deter- 
mine the matters on the agenda hereinafter 
referred to. 

(e) The agenda for such meeting shall be as 
follows: — 
(1) Location of registered office. 
(2) Appointment of staff. 
(3) Industrial matters. 
(4) Collection of mail and the receipt 

thereof. 
(5) Reports on all finances, property, contri- 

butions and other moneys collected in 
accordance with orders (6), (7) and (8) 
above. 

(6) Future Committee of Management 
meetings (fix time and place) 

(7) Notices of motion. 
(f) I order and direct that the Registrar file herein 

a full report of the proceedings of such 
meeting. 

(g) I order and direct that prior to and/or in 
connection with such meeting no advice be 
sought from any person not a current finan- 
cial member of the Committee of Manage- 
ment or of the Union and/or a legal adviser 
to such a party. 

(h) I order and direct that no persons, other than 
the members of the Committee of Manage- 
ment, be entitled to attend or be admitted to 
such meeting save and except the Registrar 
and any person or persons who might assist 
him. 

(11) (a) I order and direct that, upon the completion 
of the said meeting, the minutes be prepared 
under the supervision of the Registrar in the 
manner herein before prescribed, and that the 
same be then distributed by the Registrar to 
all members of the Committee of Manage- 
ment. 

(b) I declare that such minutes shall be deemed, 
upon such distribution, to be a true and 
correct record of the proceedings of such 
meeting. 

(c) Thereafter the respondent, or another person 
appointed by the Committee of Management, 
shall take the minutes of all further meetings 
of the Committee of Management and at such 
further meetings the President of the Union 
or in the absence of the President, the 

Chairperson shall be that person whom the 
Rules prescribe. 

(12) I declare that, upon their proper construction, the 
Rules of the Union provide for the conduct and 
control of the Union and the same is vested in the 
Committee of Management, and the Secretary of 
the Union is obliged to act upon all lawful and 
reasonable directions and orders of the Committee 
of Management given in connection with the 
management, conduct and control of the Union's 
said affairs. 

(13) I order and direct that a copy of this order be 
served by the applicants upon the Registrar 
forthwith. 

(14) I order and direct that the operation of the Rules, 
(or of such of them as are necessary to be 
suspended), be suspended for such period and 
insofar as such suspension is necessary to enable 
these orders and directions to be complied with. 

(15) I order and direct that there be liberty to apply in 
relation hereto. 

(16) I order and direct that the application and counter 
proposal herein insofar as they seek any other 
relief are dismissed. 

(17) I determine that any necessary further reasons for 
decision herein shall be provided upon a date of 
which the parties will be advised." 

It is fair to say that the right of the Committee of 
Management to endorse the agreement, which later became 
the basis of consent to the award, and the right of the 
Committee of Management to have appointed persons who 
are alleged to have negotiated the basis of this award with 
Burswood, are in issue, amongst other issues in other 
proceedings in the Commission under s.66 of the Act. The 
resolutions of the Committee of Management at some 
meetings have been challenged. 

In particular is this relief sought in an application under 
s.66 of the Act, application No 1529 of 1991. 

The applicants who make application in that are Ellis 
Mervyn Green, Jed James Carter and Shanthi DeSilva. 

The respondents to that application are Lynsey Harrington 
Carter, Janet Little, Antonietta Faccioni, Norman Charles 
Webb, Donna Beverley Lacey, Natale Onofaro and Jeffery 
Shore (ie the same persons who sought leave to intervene 
as individuals in this matter and who are members of the 
Committee of Management), and who were granted leave 
to intervene at first instance by the Commission. 

The orders sought by Mr Green and the other applicants 
are set out in schedule C to application No 1529 of 1991. 

The grounds for seeking the said orders are set out in 
schedule D. 

They also seek interim orders with specific respect to a 
Committee of Management resolution(s) of 6 August 1991. 

There was no answer and counter proposal filed by the 
respondents in response to that application at the time of my 
hearing this application. 

Interim orders were made by me in application No 1529 
of 1991 in the form of a corrected order on 22 October 1991, 
including the listing of the matter for hearing on 11 to 21 
November 1991 inclusive (weekends omitted). Those 
interim orders, formal parts omitted, read as follows: — 

"(1) That the application herein for an order consoli- 
dating application 1529 of 1991 with application 
1053 of 1991 be and is hereby dismissed. 

(2) That the application herein by the applicants for 
interim orders be and is hereby listed for hearing 
on Tuesday, the 22nd day of October 1991 at 9.30 
am, or such other date or dates or time or times 
as may be fixed by the Commission. 

(3) That the applicants herein file and serve within 
three days of today's date full particulars of the 
interim orders sought and the basis on which the 
same are sought. 
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(4) That the applicants herein file and serve within 
seven days of today's date full particulars of its 
claim herein, including the following: — 
"6.1 (a) which meetings are said to have been 

properly convened and why? 
(b) which meetings are said not to have 

been properly convened and why? 
6.2 each and every resolution which is said to 

contradict or conflict with the Rules of the 
Union specifying precisely which Rule or 
Rules. 

6.3 whether the alleged implied term of the 
Union Rules is implied by fact or law. 

6.4 which members of the Union working at the 
Burswood Resort Casino have determined 
they do not consent to the proposed second 
phase structural efficiency increases. 

6.5 which Respondents have purported to au- 
thorise which persons who have been found 
by whom, when and how to have no 
legitimate right to represent the Union. 
Further, which Respondents have purported 
to authorise which two other persons whose 
eligibility to represent the Union has been 
challenged in which other matters and by 
whom, to represent the Union. 

6.6 which discussions have led which Respon- 
dents to consent with whom to what terms 
which are not acceptable to the Applicants 
and which other members of the Union at the 
Burswood Resort Casino." 

(5) (a) That the applicants herein file and serve 
herein within seven days of today's date a list 
of all discoverable documents relevant to the 
issues herein in their custody, power or 
possession. 

(b) That the respondents herein file and serve 
herein within seven days of today's date a list 
of all discoverable documents relevant to the 
issues herein in their custody, power or 
possession. 

(c) That discovery herein include all notes of any 
meetings of the Committee of Management 
and/or any minutes of the same or draft 
minutes of the same which have been held or 
have purported to be held since the 20th day 
of June 1991. 

(d) That there be mutual inspection of all 
documents so discussed within eight days of 
today's date. 

(6) That the answer and counter proposals of the 
respondents herein be filed and served upon the 
applicants herein within 14 days of today's date. 

(7) That any particulars of such answer and counter 
proposals be requested and provided within three 
days of the filing and service of the answer and 
counter proposals. 

(8) That this matter be listed for hearing and 
determination on Monday, the 11th day of 
November 1991, Tuesday, the 12th day of 
November 1991, Wednesday, the 13th day of 
November 1991, Thursday, the 14th day of 
November 1991, Friday, the 15th day of Novem- 
ber 1991, Monday, the 18th day of November 
1991, Tuesday, the 19th day of November 1991, 
Wednesday, the 20th day of November 1991, 
Thursday, the 21st day of November 1991, Friday, 
the 22nd day of November 1991, Monday, the 
25th day of November 1991, Tuesday, the 26th 
day of November 1991, and Wednesday, the 27th 
day of November 1991 at 10.00 am on each day 
and/or upon or at any other further date or dates 
or time or times which may be fixed from time to 
time. 

(9) That a copy of this order and the application herein 
be served upon the Federated Liquor and Allied 
Industries Employees' Union of Australia, West- 
ern Australian Branch, Union of Workers by the 
applicants herein within five days of today's 
date." 

That interim order was appealed against and was stayed 
by operation of regulation 6 of the Industrial Appeal Court 
Regulations 1980 until an order of the Industrial Appeal 
Court in appeal No. 24 of 1991 dated 15 November 1991 
"lifted" the stay. 

The application by Mr Green and others is directed to the 
validity under the rules of the resolutions of the Committee 
of Management which were made on 20 June 1991, and 
subsequently, inter alia, although it is not expressly stated 
so, on 6 August 1991. 

Further, the background to the matter, and not contro- 
verted as a fact when submitted, is that the members of the 
FLAIEU working at the Burswood Resort Casino have not 
consented to the proposals put forward by the employer and 
consented to by the FLAIEU, but indeed voted against them. 

The whole question of the consent to the award, therefore, 
is in issue. That again raises questions under the rules. 

It is significant that, in the normal course of events, this 
matter may well have been heard by now and resolved one 
way or the other. 

THE POSITION BEFORE COMMISSIONER 
A. R. BEECH. 

I should outline the position before Commissioner A R 
Beech which I think was common ground. The applicant, 
Mrs Drake, sought to represent the FLAIEU and their views 
before the Commission at first instance. However, as I had 
held in Drake and Others v. Carter and Others 71 WAIG 
1788), the Secretary, although empowered under the rules 
to sue and be sued, was nonetheless subject to the instruction 
and the consent of the Committee of Management. The 
Commission at first instance, therefore, allowed her to 
present the case for the FLAIEU on that basis. It did not 
permit a number of other employees who wished to 
intervene, to intervene. 

That decision was not challenged. 
The Commission at first instance refused leave to Mr 

Fiocco to appear on behalf of the other Committee of 
Management interveners, but permitted Mr Carter and the 
other abovenamed interveners in this matter to intervene at 
first instance. They, of course, are also members of the 
Committee of Management and were at the material time. 

In addition, the WATAEA was a respondent at first 
instance. 

THE APPEAL. 
The appeal herein purports to have been lodged on 22 

October 1991 by the FLAIEU and a number of named 
appellants, Marjorie Ann Drake, Robert Edward Turner, 
Gregory Clark O'Neill, Mark Ellis and Graham Pope. These 
persons, it should be said, were not parties before the 
Commission at first instance. The respondent is named as 
the Burswood Resort (Management) Limited. 

That appeal is listed for hearing on 6 February 1992 and 
there is an application for the Commission to refrain from 
hearing it listed for 17 December 1991. 

THE PARTIES AND INTERVENERS IN THESE 
PROCEEDINGS. 

The parties and applicants for leave to intervene in these 
proceedings were as follows: — 

(1) The FLAIEU as applicant. 
(2) Mrs Drake and the other named applicants. 
(3) The WATAEA. 
(4) The respondent employer, Burswood. 
(5) The FLAIEU also sought leave to intervene. 
PRINCIPLES, ISSUES AND CONCLUSIONS. 

It is quite clear that the question of the application proper 
or application for leave to intervene by the FLAIEU was one 
which revolved around who would represent it, Mrs Drake 
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and her co-applicants or Mr Carter and his co-interveners. 
Mrs Drake was certainly entitled to represent it, but she was 
not entitled to put any position which was contrary to what 
the Committee of Management decided. The Committee of 
Management's view was that the matter should not proceed 
upon the application of the FLAIEU (see Carter and Others 
v. Drake and Others 71 WAIG 1788). 

In the circumstances, the resolutions of a Committee of 
Management, until struck down as invalid, stand, and I am 
not persuaded that the FLAIEU, at least on the submissions 
made before me and the evidence before me without a full 
consideration of that question which is really a s.66 matter, 
could be treated as an applicant or as an intervener. 

BALANCE OF CONVENIENCE. 
The submission by Mr Turner was that a number of 

variations to the award caused a great deal of inconvenience 
and he outlined them. 

In the case of Mr Caspersz, it was submitted by him that 
the appeal and the application for a stay both related only 
to one part of the variation, and it could not, therefore, be 
submitted that the consent related to some only. That might 
well be so, but there is inconvenience suffered. 

The time honoured principles are these: — 
(1) That a successful litigant is entitled to the fruits 

of his/her/its litigation. 
(2) That there must be established that there is a 

serious issue to be tried. 
(3) That the balance of convenience must favour the 

applicant and the applicant must establish these 
things (see Australian Agricultural Machinery 
Group v. AMWSU 66 WAIG 14 and a large 
number of authorities of this Commission). 

It seems to me that those principles might be applicable 
differently to a person who has sufficient interest and who 
is not a party and whether the appeal has been validly 
instituted. 

Mr Fiocco submitted that it was a relevant question as to 
whether the appeal was validly instituted and it was my duty 
to decide it. 

In the case of Mr Caspersz, he did not go that far with that 
submission, but submitted that it was a matter which I ought 
to take into account in the exercise of my discretion. 

In my opinion, that cannot be the case. It is for me to 
establish whether an appeal has in fact been instituted and 
the proper procedures followed. Whether the appeal has 
been validly instituted or not is a matter for the Full Bench 
and not a matter for me directly, at least to rule upon. 

The next question is what constitutes a sufficient interest? 
Sufficient interest to support intervention has been referred 
to in Gairns and Dempsey v. RANF 69 WAIG 2343 and a 
number of authorities. 

It is noteworthy that a person "interested" is referred to 
in Robinson v. Stern [1939] 2 All ER 683 and Plomien Fuel 
Economiser Co Ltd v. National Marketing Co [1941] 1 All 
ER 311. 

It is quite clear that disaffection or dissatisfaction are not 
grounds to support sufficient interest. 

1 was also referred to Jumbunna Coal Mine and Another 
v. Victorian Coal Miners' Association (1908) 6 CLR 309 as 
authority for the proposition that individual employees do 
not have sufficient interest. I do not think that this is an 
appropriate authority where the question of whether the act 
of a union is valid is relevant. In particular was it submitted 
that they do not have sufficient interest to ask for a stay as 
officers and this matter was a consent order. However, the 
consent which underpins the award is impugned in the 
Commission otherwise constituted. If a party has an interest 
in one set of proceedings which might be pre-empted by 
another set of proceedings, then that person may well have 
sufficient interest in the latter, including a sufficient interest 
in the result. 

What therefore does "sufficient interest" mean? (Mr 
Caspersz was at pains to emphasise "sufficient"). It is, I 
think, no accident that s.27(l)(k) of the Act, which gives the 
Commission power to permit intervention, makes that leave 

dependent upon whether the applicant for leave to intervene 
has sufficient interest; s.49(ll) of the Act makes the right 
to apply for a stay dependent upon the applicant under 
s.49(l 1) of the Act having "sufficient interest". It is, I think, 
a different phrase from interested or personally interested. 
However, the applicable test is that which I laid down in 
Gairns and Dempsey v. RANF (op cit), at least for the 
interveners. The real question for the applicants is whether 
those persons have sufficient interest to be parties, not to 
intervene. 

Before I turn to that question, I should observe that 
s.49(ll) of the Act, on its plain words, confers the right to 
apply for a stay upon persons other than persons who were 
parties or interveners at first instance. I say that because the 
legislature could and would clearly have used the words "a 
party or an intervener", instead of the words "a person who 
has sufficient interest" in s.49(11) of the Act if it wished 
to confine the right to apply to a party or intervener at first 
instance or a party to an appeal. In other words, there could 
have been a ready limitation imposed upon who might 
apply. The question then is what do the words "a person 
who has a sufficient interest" mean? Is it different from the 
words "a person interested"? (see BWIU; ex parte 
Gallagher 76 ALR 353 (HC) and ABCE and BLF v. MBA 
(NSW) 69 ALR 515. In my opinion, a "person interested" 
as referred to in those authorities has to be one who has 
"sufficient interest". That is because a "person interested" 
had, in those cases, to have sufficient interest to participate 
in proceedings. 

The discussion in Gairns and Dempsey v. RANF (op cit), 
the main case relied upon in that decision was directed to 
intervention with some emphasis upon natural justice (see 
Re Ludeke and Others; ex parte Customs Officers Associa- 
tion of Australia 4th Division 13 IR 93 referred to therein). 

The subsection is clearly directed to enabling a person 
who has sufficient interest in the decision, the operation of 
which is sought to be stayed, to have it stayed. 

"Sufficient interest" in the context of s.49(11) of the Act, 
does not depend on the question of natural justice in the 
same manner as it might in the case of an intervener. 

That is because the applicant is the person who institutes 
the proceedings. The natural justice under s.49(ll) of the 
Act relates not so much to the question of being heard as 
of having a right to make the application and be heard. In 
R v. Isaac and Others; ex parte SEC (Vic) 140 CLR 615 the 
High Court held that a party to an industrial dispute which 
is not bound by an award made in partial settlement of the 
dispute is not entitled to be heard as a party upon an 
application, made under s.59(2) of the Conciliation and 
Arbitration Act 1904 (Cth) to vary the award, by which it 
is not sought to have it bound by the award. 

Mason J. said at pages 628-629: — 
"But in either event, unless the proposed variation 

stems from a fresh interstate industrial dispute, the 
Commission will in general be concerned to maintain 
the award as an effective settlement of that part of the 
original dispute which it was intended to settle. So long 
as the variation sought to be made does not alter the 
character of the award as a settlement of so much of 
the original dispute as affected the industry in the 
particular State there is no reason why an employer not 
engaged in the industry in that State should be 
considered to be a party to the award, if named as such, 
or a necessary party to the proceedings for variation. 
The fact is that he is not bound by the provisions of the 
award and he has no interest which will be directly 
affected by its provisions. 

At best, he has an indirect interest which flows from 
the likelihood that the Commission, once it decides the 
issue one way for the industry in a particular State, will 
follow and apply that decision in deciding the issue 
when it arises for the industry in another State. An 
interest of this kind has always been considered to be 
indirect and consequential, not such as to warrant the 
conclusion that the person in question is a necessary- 
party to proceedings and this for the simple reason that 
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he will not be bound by the order of the court or 
tribunal. 

If the variation sought to be made to an award is such 
as to give it an operation that would entail its imposing 
obligations on persons not expressed to be parties to the 
award, then they would be necessary parties to the 
proceeding for variation." 

That describes some questions of principle, but there is 
a palpable factual difference here, because, in fact, there was 
almost no interest in that case at all. 

There were a number of matters here which relate to the 
question of interest. 

Firstly, there was the position of the FLAIEU. I have 
already observed that it was sought to be represented as an 
applicant by Mrs Drake and as an intervener by other 
persons instructing Mr Fiocco. 

The crucial question was really who had leave to 
represent the FLAIEU? Mrs Drake as Secretary, as I have 
already held, cannot take action, except under the express 
or implied authority of the Committee of Management. This 
was specifically denied and I am not satisfied on the facts 
before me and the law, that the FLAIEU was properly before 
me as an applicant, nor that it sought a stay, having regard 
to Mrs Drake's lack of authority to make applications if they 
were contrary to the authority of the Committee of 
Management. However, the salient facts are that the 
FLAIEU is currently ruled by the Committee of Manage- 
ment's resolution. In the light of that, the validity of its 
actions as an applicant and as an intervener is in question, 
but there was not sufficient before me to decide the latter 
matter. 

Thus, its authority or will to apply, or, indeed, to properly 
seek to intervene, is in doubt, and the question of "sufficient 
interest" does not arise for determination. 

The next question is whether the abovenamed individual 
applicants have sufficient interest? They are, as Mr Caspersz 
said, employees with an interest as such in the award. They 
are members of the Committee of Management with a direct 
interest in the affairs of the FLAIEU and the legality of the 
activities of the Committee of Management. 

Then there is the interest of Mrs Drake as Secretary who 
is bound to obey the lawful, bona fides and intra vires 
directions of the Committee of Management, and not any 
other. 

Then there is the consideration that a number of these 
questions are already in issue before the Commission 
otherwise constituted, and, as it was submitted to me, that 
the legitimacy of the process of achieving the consent award 
is under challenge directly in application No 1529 of 1991 
(Green and Others v. Carter and Others), and, to some extent, 
in application No 1053 of 1991 (Carter v. Drake) are 
directed. 

Mr E. M. Green and others, as I have observed, made 
application to the President in relation to these matters. That 
matter is now a matter of record to be determined. They are 
the resolutions which occasioned the consent of the FLAIEU 
to the variations to the awards which are now complained. 

The abovenamed individual applicants have a direct 
interest in the variations to the award as employees, and as 
members of the Committee of Management and officers of 
the FLAIEU. In particular is that direct where it is alleged 
that the Committee of Management of the FLAIEU acted 
contrary to the rules and that the consent of the FLAIEU is 
then allegedly invalid. If it were invalid, the provisions of 
the award complained about were consented to invalidly and 
came about by means of an illegality. If they did not, then 
that is another question. If the variations operate, the rights 
of the individual applicants are affected as employees. 

Involved in the question of interest are these factors: — 
(1) The applicants are not parties to the application 

made by E M Green and others (application No 
1529 of 1991). 

(2) Their complaint in this matter is to the same 
effect, however, in many respects. 

(3) There are complaints by Mrs Drake which might 
touch upon the validity of actions by the Commit- 

tee of Management referred to in application No 
1053 of 1991, where she is the respondent. 

(4) These applications relate to the genesis of a 
consent award which affects the legal rights of all 
employees at Burswood, including the individual 
applicants. 

(5) In the normal course of events, these matters 
would have been determined by now one way or 
the other, and the crux of these matters are the 
subject of s.66 applications. 

(6) It would prejudice the applicants if a consent 
award, whose validity was so challenged, could 
not be the subject of an application such as this. 

(7) The question of whether they can rightly appeal 
is not the point at this time. The point is whether 
they have sufficient interest otherwise, and they 
do. 

That is because s.49(11) of the Act and its reference to 
an applicant with "sufficient interest" is not confined to the 
question of an appeal direct. 

There is no doubt that the applicants have an interest in 
the outcome of this application and in the decision appealed 
against which is sufficient in every sense. They have a 
sufficient interest in the appeal to the extent that whilst the 
order, the subject of the appeal, still operates, they can apply 
to halt its operation. They do not have sufficient interest 
merely because they are members of the FLAIEU, but 
because they are the members of the FLAIEU whose 
interests are affected, who have taken steps in other 
proceedings to be heard, and who are subject to a variation 
of award affecting their legal rights, namely their terms and 
conditions of employment, the legitimacy of which process 
is under challenge, and in addition to which they have 
objected. They have an interest in this order being stayed 
until those serious matters are determined if that is the effect 
of this order, or at least for as long as the position is 
preservable under the section. 

Mere disgruntlement or ex post facto disagreement with 
the acts of an organisation or association of employees 
would not provide "sufficient interest". There is more than 
that here, however, as I have explained. 

SERIOUS ISSUE TO BE TRIED. 
Because of what I said (supra), the question of a serious 

issue to be tried and its importance must be diluted 
somewhat. That is because these applicants have a sufficient 
interest, even outside their standing as appellants, or, indeed, 
irrespective of whether they are appellants or not. Whilst this 
might be a rare situation, it is clearly the case here. 
Accordingly, whether there is a serious issue to be tried is 
somewhat subsumed in this case by the strength of the 
applicants' interest, apart from their interest as appellants. 
In other words, where the sufficient interest alleged is 
founded upon more than being a party to an appeal or a party 
at first instance, then the serious issue to be tried upon 
appeal may not be greatly material in deciding whether an 
application under s.49(l 1) of the Act should be granted. 

BALANCE OF CONVENIENCE. 
I now turn to the question of balance of convenience. 
That has been well spelt out in a number of authorities, 

including those cited by Mr Caspersz. He also correctly 
referred to the principle that a successful litigant, in this case 
the employer, is entitled to the fruits of its judgment, and 
that that is a major consideration. I agree. 

Further, Mr Caspersz made something of the fact that the 
applicants had challenged the validity of the award, but had 
not sought a stay of some parts of the award. That is so. 

However, upon an application for a stay, I do not see that 
picking or choosing to seek to stay beneficial or non- 
beneficial parts of an order is a bar to an order for a stay, 
which is, itself, only an interim order in its true nature, 
pending the determination of the appeal. 

In any event, it was not submitted to me that it would be 
appropriate, if I upheld the applicants' submissions, to order 
a stay of the whole of the variations to the award in their 
operation. 
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The detriment to the employer by the order being stayed 
is that a number of procedures and organisational measures 
having been put in place with a large workforce to 
implement the award, and that these will have to be 
re-implemented if the appeal is not successful. That will 
cause inconvenience, it was submitted. There is no doubt 
that it will. If the appeal is successful, however, such 
re-organisation will not be necessary. 

In addition, it might be said that the employer consented 
to the variation to the award also, even though the latter 
knew, or ought to have known, that the applicants and others 
of their workforce objected. What therefore has occurred 
here was not entirely unforseeable. That does not mean that 
I do not have some sympathy with the respondent employer, 
however. 

In the case of the applicants, as Committee of Manage- 
ment members, the detriment is that an award which they 
assert was not validly consented to will operate as if it were. 
In the case of the applicants as employees, they and their 
colleagues (I refer to the latter under s.26(l)(c) of the Act 
as persons directly interested) are subject to conditions of 
employment (in some cases radically different conditions) 
imposed by the variation to the award, to which, on the 
uncontroverted evidence, they object and have objected to, 
and which it is alleged was consented to on the basis of 
invalid resolutions of the Committee of Management. The 
detriment occasioned by not granting stays is far greater. 

The balance of convenience, for those reasons, rests with 
the applicants. It does so to the extent that Burswood should 
be deprived, by virtue of s.49(l 1) of the Act, of the fruits 
of its judgment. No agreement stronger than that was 
advanced on behalf of the respondent union, the WATAEA. 

I now come to the question of the individual interveners 
who are members of the Committee of Management. They 
are not employees at Burswood, according to the record of 
the Commission, nor was it asserted that they were. Their 
only interest, sufficient to justify intervention in this 
application, is as members of the Committee of Manage- 
ment supporting the award to which the Committee of 
Management committed the FLAIEU by consent. 

The stay causes no detriment to them, if that is a relevant 
consideration, either personally or as officers. 

However, I am also not, on what is before me, satisfied 
that the meeting of employees at Burswood constituted a 
section meeting. It was not established before me that it was 
so. 

Whether any failure by the Committee of Management to 
advert to the Burswood employees' objections constitutes 
a breach of the rule otherwise is not relevant to my 
consideration of this matter. 

However, for the reasons I have set out above, I have 
made orders to stay the order in part, in terms of the 
application made, until the hearing and determination of 
appeal No 1643 of 1991, or until further order. A minutes 
of proposed order has issued to that effect. 

Appearances: Mr R. E. Turner on behalf of the individual 
applicants, M. A. Drake, R. E. Turner, G. C. O'Neill, M. 
Ellis and G. Pope and on behalf of the applicant union, the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

Mr T. H. F. Caspersz (of Counsel) and with him Mr P. 
A. Kennedy on behalf of the respondent, Burswood Resort 
(Management) Limited. 

Mr J. G. M. Fiocco (of Counsel) on behalf of the West 
Australian Theatrical and Amusement Employees Associa- 
tion (Union of Employees), and on behalf of L. B. Carter, 
A. Faccioni, j. Little, D. B. Lacey, N. Onofaro, J. Shore and 
N. C. Webb, as interveners, and on behalf of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 

lia, Western Australian Branch, Union of Workers, seeking 
leave to intervene. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
M. A. Drake, R. E. Turner, G. C. O'Neill, M. Ellis and G. 

Pope 

and 

Burswood Resort (Management) Limited and West Austra- 
lian Theatrical and Amusement Employees Association 

(Union of Employees) 

and 

L. B. Carter, A. Faccioni, J. Little, D. B. Lacey, N. Onofaro, 
J. Shore and N. C. Webb (Interveners). 

No. 1644 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

13 December 1991. 
Order. 

THIS matter having come on for hearing before me on the 
14th and 15th days of November 1991 and having heard Mr 
R E Turner on behalf of the individual abovenamed 
applicants and on behalf of the abovenamed applicant union, 
the Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union of 
Workers, Mr T H F Caspersz (of Counsel) and with him Mr 
P A Kennedy on behalf of the respondent, Burswood Resort 
(Management) Limited, and Mr J G M Fiocco (of Counsel) 
on behalf of the West Australian Theatrical and Amusement 
Employees Association (Union of Employees), and who was 
granted leave to appear to make submissions on the question 
of intervention on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, and L B Carter, A Faccioni, 
J Little, D B Lacey, N Onofaro, J Shore and N C Webb who 
sought leave to intervene, it is this day, the 13th day of 
December 1991 ordered and/or declared as follows: — 

(1) That the abovenamed individual applicants have 
sufficient interest to make this application. 

(2) That the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers be dismissed as a 
party to this application and its application for 
leave to intervene be dismissed also. 

(3) That Lynsey Barrington Carter, Antonietta Fac- 
cioni, Janet Little, Donna Beverley Lacey, Natale 
Onofaro, Jeffery Shore and Norman Charles Webb 
have sufficient interest to intervene herein and are 
given leave to do so. 

(4) That the operation of that part of the decision 
contained in paragraph l(i) thereof of the Com- 
mission at first instance constituted by Commis- 
sioner A R Beech and made on the 11th day of 
October 1991 in application No 1487 of 1990 be 
stayed with effect from the 23rd day of December 
1991 pending the hearing and determination of 
appeal No 1643 of 1991, or further order. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
M. A. Drake, R. E. Turner, G. C. O'Neill, M. Ellis and G. 

Pope 
and 

Burswood Resort (Management) Limited 
and 

West Australian Theatrical and Amusement Employees 
Association (Union of Employees). 

No. 1644 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
10 December 1991. 

Order. 
THIS matter having come on for hearing before me on the 
8th day of November 1991 and having heard Mr R E Turner 
on behalf of the individual abovenamed applicants, Mr T 
Caspersz (of Counsel) and with him Mr P Kennedy on behalf 
of the respondent, Burswood Resort (Management) Limited, 
and Mr J Fiocco (of Counsel) who appeared on behalf of the 
West Australian Theatrical and Amusement Employees 
Association (Union of Employees), and who was granted 
leave to appear to make submissions on the question of 
intervention on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, and L B Carter, A Faccioni, 
J Little, D B Lacey, N Onofaro, J Shore and N C Webb who 
sought leave to intervene, it is, this day, the 10th day of 
December 1991, ordered and declared as follows: — 

(1) That the application herein be adjourned to 
Thursday, the 14th day of November 1991 and 
Friday, the 15th day of November 1991 at 10.00 
am for hearing and determination. 

(2) That the abovenamed interveners have leave to 
intervene 

(3) That the parties have leave to file and serve 
affidavits to answer those affidavits already filed 
and served herein, provided that the same are filed 
and served on all parties to this application and on 
the parties who seek leave to become interveners 
herein, before 4.00 pm on Tuesday, the 12th day 
of November 1991. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT—Unions- 
Matters dealt with under 

Section 66— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
K. M. Farrell 

and 
E. J. Harken, President, State School Teachers Union of WA 

(Inc) and the State School Teachers Union of WA (Inc). 
No. 1823 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

30 January 1992. 
Reasons for Decision. 

THE PRESIDENT: This was an application for interim 
orders by Mr Kevin Matthew Farrell who was at all material 
times a member of the State School Teachers Union of WA 
(Inc) (hereinafter referred to as "the SSTU"), an organisa- 
tion registered pursuant to s.73 of the Industrial Relations 

Act 1979 (as amended) (hereinafter referred to as "the 
Act"). 

The application was cast in the following terms: — 
"On Tuesday 26th November 1991, four members 

of the Executive of the State School Teachers' Union 
of W.A. (Inc) requested in writing that a meeting of 
Executive be called by the Union within seven days, 
as provided for under Rule 22(a)(ii). The notice of 
request for the meeting was delivered by hand to, and 
acknowledged by Ms S Savell, the Secretary to the 
General Secretary, at 10.55 am 26th November 1991. 

On the morning of Wednesday 27th November I was 
informed by Ms Alex Manook that the meeting referred 
to above would take place on Friday 29th November 
1991 at 4.00 pm under instructions from the President 
of the S.S.T.U.W.A. Those instructions, in writing, 
were that there was to be no telephone conference 
facility to be provided for any members to participate 
in the meeting. 

Attached are two requests from members who are 
unable to attend the meeting personally. Mr P Cook has 
an examination in Geraldton two hours after the 
scheduled meeting time. Mr G Smith is currently on 
sick leave. Both have a particular point of view they 
wish to express at the meeting." 

Mr Farrell then sought urgent interim orders as follows: — 
"I seek an order that the Union be immediately 

directed to provide telephone linkup facility for 
Executive members as has occurred on previous 
occasions, regarding the 4.00 pm meeting 29/11/91." 

Attached were copies of facsimiles from Mr Peter Cook, 
a member of the Executive employed at Geraldton Regional 
College of TAFE, and a letter from Mr Gary Smith, a 
member of the Executive, in which he explained that he was 
ill. 

There was evidence that in the past there had been 
telephone linkups used to enable country members to speak 
at and participate in meetings. Exhibit 4 demonstrated such 
a telephone linkup at a meeting of the Emergency 
Committee of the SSTU at 6.30 pm on 25 September 1991. 

There was some argument as to whether this would 
involve meetings being properly constituted. 

I find as facts what I have set out above, they not being 
disputed. 

Clearly, some members from the country cannot take part 
in meetings called at short notice. In this case, Mr Cook was 
involved in examinations. It may, of course, be that such a 
meeting is not validly conducted. However, a meeting called 
as this was by Mr Harken on 27 November 1991, a 
Wednesday, for Friday, 29 November 1991 would seem to 
require some custom or arrangement as was the case here 
for country members to properly participate at short notice 
in such a large State. It may require an alteration to the rules, 
but that is a matter for the SSTU, not for me. 

Nothing was said which would persuade me on this 
occasion that the meeting was not properly called. In any 
event, it seemed to me, as a matter of equity, good 
conscience and the substantial merits of the case, that any 
rules or standing orders be suspended to permit Mr Cook's 
participation, only two day's notice having been given. As 
to Mr Smith he was ill and in the normal course of events 
a person who was ill would apologise and would not be able 
to attend, and is not therefore disadvantaged in any 
remediable sense because of this situation. The equity, good 
conscience and substantial merits of the matter in the 
principles set out in Green and Others v. Carter and Others 
(unreported) (No 1529 of 1991) properly justify me making 
the orders permitting a telephone linkup to enable Mr Cook 
to participate which I made. 

Appearances: Mr K. M. Farrell, the applicant, on his own 
behalf. 

Ms L. Heap, as agent, on behalf of the firstnamed and 
secondnamed respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
K. M. Farrell 

and 
E. J. Harken, President, State School Teachers Union of WA 

(Inc) and the State School Teachers Union of WA (Inc). 
No. 1823 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J, SHARKF.Y. 

29 November 1991. 
Interim Order. 

THIS matter having come on for hearing before me on the 
29th day of November 1991 and having heard Mr K M 
Farrell, the applicant, on his own behalf and Ms L Heap, as 
agent, on behalf of the firstnamed and secondnamed 
respondents, it is this day, the 29th day of November 1991 
ordered and declared: — 

(1) That the secondnamed respondent, the State 
School Teachers Union of WA (Inc), be and is 
hereby joined as a respondent to this application. 

(2) That the firstnamed and secondnamed respon- 
dents, its servants and agents, provide all neces- 
sary facilities and opportunities to Mr Peter Cook, 
a member of the Executive of the said se- 
condnamed respondent, to participate fully by 
telephone in the Special General Meeting of the 
said Executive scheduled for 4.00 pm on Friday, 
the 29th day of November 1991. 

(3) That so many of the rules of the secondnamed 
respondent, or any standing orders as to the 
conduct of meetings purported to have been 
created thereunder, be suspended until and insofar 
as it is necessary to complete such meeting as 
ordered. 

(4) That I determine that my reasons for decision will 
issue upon a date to be determined by me. 

(Sgd.) P.J. SHARKEY, 
fL.S.l President. 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

IL.S.l Commissioner. 

MULTIPLEX CONSTRUCTIONS PTY LTD- 
C.M.E.W.U. TOWER CRANE OPERATIONS- 

WESTERN AUSTRALIA —AGREEMENT, 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch 

and 
Multiplex Constructions Pty Ltd and the Australian Federa- 

tion of Construction Contractors. 
No. AG 8 of 1990. 

COMMISSIONER A.R. BEECH. 
24 January 1992. 

Order. 
WHEREAS a conference of the parties was held; 

And whereas the applicant subsequently advised that it no 
longer wished to proceed; 

And having heard P Harris and N Flynn on behalf of the 
applicant and T Dobson and Mr Nelson on behalf of the 
respondent; 

THEATRICAL EMPLOYEES (MULTIPLEX 
CINEMA) AWARD. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
and 

Delarene Pty Ltd, Hoyts Corporation Pty Ltd, Dolphine Bay 
Holdings Pty Ltd and Others. 

No. A 1 of 1990. 
COMMISSIONER S.A. KENNEDY. 

7 February 1992. 

WHEREAS this application for an award was filed in 1990; 
and 

Whereas in mid 1990 the Applicant called this application 
on for hearing; and 

Whereas the Applicant was informed that Matter 
No. A 1 of 1990 would be listed in the first instance for a 
conference pursuant to s.32 of the Industrial Relations Act 
1979; and 

Whereas in response to a further query from the 
Commission the Applicant sought to postpone any listing of 
Matter No. A 1 of 1990; and 

Whereas the Commission by telephone in October 1990, 
in February 1991 and in June 1991 enquired as to the 
Union's intentions re proceeding on Matter No. A 1 of 1990; 
and 

Whereas the Commission by letter in November 1991 and 
January 1991 enquired as to the Applicant's intentions re 
proceeding on Matter No. A 1 of 1990; and 

Whereas by way of letter dated 28 January 1992 the 
Applicant has informed the Commission that it no longer 
wished to proceed on this application; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979 do hereby 
order — 

That Matter No. A 1 of 1990 be and is deemed 
discontinued. 

(Sgd.) S.A. KENNEDY, 
fL.S.l Commissioner. 
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COMMUNITY COLLEGES (SALARIED OFFICERS) 
AWARD 1989 

No. AI4 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Civil Service Association of Western Australia 
(Incorporated) 

Kalgoorlie College and Others. 

No. P17 of 1991. 

COMMISSIONER J.A. NEGUS. 

13 December 1991. 

HAVING heard Ms K.F. Franz on behalf of the Applicant 
and Mr D.I. Ferguson on behalf of the respective Respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: — 

That the Community Colleges (Salaried Officers) 
Award 1989 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 17th day of September 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.I Commissioner. 

Schedule. 

1. Clause 16. —District Allowance: Delete subclauses 
(13) and insert in lieu thereof the following: 

(13) The rates expressed in Schedule G of this award 
shall be adjusted administratively every twelve (12) 
months, effective from the first pay period to com- 
mence on or after the first day of July in each year, in 
accordance with the official Consumer Price Index 
(CPI) for Perth, as published for the preceding 12 
months at the end of the March quarter by the 
Australian Bureau of Statistics. 

Provided that, as agreed between the parties, the CPI 
for the March 1992 quarter shall be discounted by 
1.03%. 

The rates agreed, in accordance with the above 
formula, by the parties shall then be lodged with the 
Registrar of the Western Australian Industrial Rela- 
tions Commission. 

COMMUNITY COLLEGES (SALARIED OFFICERS) 
AWARD 1989 

No. A 14 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Civil Service Association of Western 
Australia (Incorporated) 

and 
Kalgoorlie College. 
No. P 36 of 1991. 

COMMISSIONER J.A. NEGUS. 
20 December 1991. 

Order. 
HAVING heard Ms C. Racovelli on behalf of the Applicant 
and Mr D. Ferguson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby 
orders: — 

That the Community Colleges (Salaried Officers) 
Award 1989 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 1st day of July 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule E —Motor Vehicle Allowance: Delete this 
clause and insert in lieu thereof the following: 

Schedule E-MOTOR VEHICLE ALLOWANCE 

PART A-MOTOR CAR 
AS FROM 1 JULY 1991 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 1600cc & Under 
Rate per kilometre -2 600 cc 
Metropolitan Area 
First 4000 kilometres 103.5 90:8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 24.8 22.0 19.9 
Over 16000 kms 26.9 23.7 21.1 
South West Land Division 
First 4000 kilometres 105.9 93.3 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
North of 23.5* South Latitude 
First 4000 kilometres 119.1 105.4 90.4 
Over 4000 up to 8000 kms 50.5 44.9 39.2 
Over 8000 up to 16000 kms 27.7 24.7 22.2 
Over 16000 kms 28.1 24.9 22.1 
Rest of the State 
First 4000 kilometres 109.4 96.2 82.1 
Over 4000 up to 8000 kms 47.0 41.4 36.3 
Over 8000 up to 16000 kms 26.2 23.2 21.0 
Over 16000 kms 27.6 24.3 21.7 

PART B-MOTOR CAR 
AS FROM 1 JULY 1991 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 1600cc & Under 
Rate per kilometre -2 600 cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5® South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 



PART C- MOTOR CYCLE 
AS FROM 1 JULY 1991 

Distance Travelled During a 
Year on Official Business 

Rate per kilometre 

Rate 
Cents per kilometre 

17.1 

(2) The employer and employees may, if the majority 
of the employees and the employer agree, operate 
and apply conditions in the manner different from 
that provided in the award. 

25. — Performance of Work. 
The employee will perform such work as are within 

the limits of the employee's skill, competence and 
training as the employer may from time to time require. 

DAMP1ER PORT AUTHORITY PORT OFFICERS 
AWARD 1989 

No. PSA A2 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Merchant Service Guild of Australia Western Australia 
Branch, Union of Workers 

and 
Dampier Port Authority. 

No. P54 of 1991. 
COMMISSIONER J.A. NEGUS. 

20 December 1991. 
Order. 

HAVING heard Mr T. Boronovskis on behalf of the 
Applicant and Ms A.M. McNamara on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: — 

That the Dampier Port Authority Port Officers 
Award 1989 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 10th day of December 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD 1988 

No. PSA A20 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Civil Service Association of Western Australia 
(Incorporated) 

and 

Authority for Intellectually Handicapped Persons. 
No. P16 of 1991. 

COMMISSIONER J.A. NEGUS. 
13 December 1991. 

Order. 

HAVING heard Ms K.F. Franz on behalf of the Applicant 
and Mr DJ. Ferguson on behalf of the respective Respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: — 

That the Government Officers (Social Trainers) 
Award 1988 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 17th day of September 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2. —Arrangement: Immediately following 
clause 23. —No Further Claims Commitments insert 2 new 
clauses as follows: 

24. On going discussions 
25. Performance of Work 

2. Clause 8. —Salary: Delete subclause (1) and insert in 
lieu thereof the following: 

(1) A Port Control Officer shall be paid on an all 
inclusive basis the following: 

First pay period on or after the 10/12/91 
$51,985 

3. Clause 23. —No Further Claims Commitments: Imme- 
diately following this clause insert 2 new clauses as follows: 

24. —Ongoing Discussions. 
(1) The employer and employees agree to regularly 

discuss and review the appropriateness of award 
provisions for efficient and productive work 
arrangement. It is acknowledged that this review 
may result in a need to vary the award in which 
case the variation sought must be ratified by the 
Western Australian Industrial Relations Commis- 
sion. 

Schedule. 

1. Clause 27.— District Allowance: Delete subclauses 
(13) and (14) and insert in lieu thereof the following: 

(13) The rates expressed in Schedule E of this award 
shall be adjusted administratively every twelve (12) 
months, effective from the first pay period to com- 
mence on or after the first day of July in each year, in 
accordance with the official Consumer Price Index 
(CPI) for Perth, as published for the preceding 12 
months at the end of the March quarter by the 
Australian Bureau of Statistics. 

Provided that, as agreed between the parties, the CPI 
for the March 1992 quarter shall be discounted by 
1.03%. 

The rates agreed, in accordance with the above 
formula, by the parties shall then be lodged with the 
Registrar of the Western Australian Industrial Rela- 
tions Commission. 
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GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Agriculture Protection Board of Western Australia and 
Others 

and 
The Civil Service Association of Western Australia 

(Incorporated). 
No. P 12 of 1991. 

COMMISSIONER J.A. NEGUS. 
13 December 1991. 

Order. 
HAVING heard Ms J. Sheridan on behalf of the Applicant 
and Ms S. Young on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby 
orders: — 

That the Government Officers Salaries, Allowances 
and Conditions Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 8th day of October 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7. — Contract of Service: Delete subclause (2)(f) 

and re-letter (2)(g) as (2)(f). 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Civil Service Association of Western Australia 
(Incorporated) 

and 
Agriculture Protection Board and Others. 

No. P15 of 1991. 
COMMISSIONER J.A. NEGUS. 

13 December 1991. 
Order. 

HAVING heard Ms K.F. Franz on behalf of the Applicant 
and Mr D.J. Ferguson on behalf of the respective Respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: — 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 17th day of 
September 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 31. —District Allowance: Delete subclauses 

(13) and (15) and insert in lieu thereof the following: 
(13) The rates expressed in Schedule G of this award 

shall be adjusted administratively every twelve (12) 
months, effective from the first pay period to com- 
mence on or after the first day of July in each year, in 
accordance with the official Consumer Price Index 
(CPI) for Perth, as published for the preceding 12 
months at the end of the March quarter by the 
Australian Bureau of Statistics. 

Provided that, as agreed between the parties, the CPI 
for the March 1992 quarter shall be discounted by 
1.03%. 

The rates agreed, in accordance with the above 
formula, by the parties shall then be lodged with the 
Registrar of the Western Australian Industrial Rela- 
tions Commission. 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Agriculture Protection Board of 
Western Australia and Others 

and 
The Civil Service Association of 
Western Australia (Incorporated). 

No. P8 of 1991. 
COMMISSIONER J.A. NEGUS. 

19 December 1991. 
Order. 

HAVING heard Ms L. Field on behalf of the Applicant and 
Ms S. Young on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: — 

That the Government Officers Salaries, Allowances 
and Conditions Award be varied in accordance with: 

Schedule A and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 15th day of March 
1991. 

And be further varied in accordance with: 
Schedule B and that such variation shall have 

effect from the beginning of the first pay period 
commencing on or after the 19th day of December 
1991. 

And be further varied in accordance with: 
Schedule C and that such variation shall have 

effect from the beginning of the first pay period 
commencing on or after the 22nd day of February 
1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. A 
1. Schedule A—List of Respondents: Immediately fol- 

lowing Small Business Development Corporation, 553 Hay 
Street, Perth insert the following party to the List of 
Respondents: 

State Employment and Skills Development Author- 
ity, 35 Havelock Street, West Perth 



Schedule. B 
1. A. Schedule A —List of Respondents: Delete the 

following party to the List of Respondents: 
Western Australian Post Secondary Education Com- 

mission, 16 Stirling Highway, Nedlands 
B. Schedule A —List of Respondents: Change the 

following party's address to the following: 
Secondary Education Authority, 16 Stirling High- 

way, Nedlands 
to: 

27 Walters Drive, Osborne Park 
Schedule. C 

1. Schedule A —List of Respondents: Delete from Hon. 
Premier; Minister for Public Sector Management; Women's 
Interests: 19th Floor, Capita Centre, 197 St. George's 
Terrace, Perth through to Hon. Minister for Consumer 
Affairs, Works and Services: 8th Floor, Curtin House, 60 
Beaufort Street, Perth and insert in lieu thereof the 
following: 

Hon. Premier; Treasurer; Minister for the Family, 
Women's Interests: 19th Floor, Capita Centre, 197 St. 
George's Terrace, Perth 

Hon. Deputy Premier; Minister for State Develop- 
ment; Goldfields: 28th Floor, Capita Centre, 197 St. 
George's Terrace, Perth 

Hon. Attorney General; Minister for Corrective 
Services; Leader of the Government in the Legislative 
Council: 14th Floor, Capita Centre, 197 St. George's 
Terrace, Perth 

Hon. Minister for Education; Employment and 
Training; The Arts; Deputy Leader of the Government 
in the Legislative Council: 20th Floor, Capita Centre, 
197 St. George's Terrace, Perth 

Minister for the Environment; Leader of the House 
in the Legislative Assembly: 18th Floor, Allendale 
Square, 77 St. George's Terrace, Perth 

Hon. Minister for Health: 3rd Floor, "C" Block, 189 
Royal Street, East Perth 

Hon. Minister for Transport; Racing and Gaming; 
Tourism: 12th Floor, Dumas House, 2 Havelock Street, 
West Perth 

Hon. Minister for Agriculture; Water Resources; 
North-West: 3rd Floor, Capita Centre, 197 St. George's 
Terrace, Perth 

Hon. Minister for Police; Emergency Services; Sport 
and Recreation: 10th Floor, Chancery House, 37 St. 
George's Terrace, Perth 

Hon. Minister for Productivity and Labour Rela- 
tions; Consumer Affairs: 13th Floor, Dumas House, 2 
Havelock Street, West Perth 

Hon. Minister for Lands; Planning; Justice; Local 
Government; South-West: 7th Floor, May Holman 
Centre, 32 St. George's Terrace, Perth 

Hon. Minister for Fuel and Energy; Microeconomic 
Reform; Parliamentary and Electoral Reform; Minister 
assisting the Treasurer: 10th Floor, London House, 214 
St. George's Terrace, Perth 

Hon. Minister for Aboriginal Affairs, Multicultural 
and Ethnic Affairs; Seniors; Minister assisting the 
Minister for Women's Interests: 8th Floor, May 
Holman Centre, 32 St. George's Terrace, Perth 

Hon. Minister for Community Services: 9th Floor, 
Grain Pool Building, 172 St. George's Terrace, Perth 

Hon. Minister for Housing; Construction; Services; 
Heritage: 12th Floor, Dumas House. 2 Havelock Street, 
West Perth 

Parliamentary Secretary of the Cabinet: 25th Floor, 
Capita Centre, 197 St. George's Terrace, Perth 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

PSA A 3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Civil Service Association of Western 
Australia (Incorporated) 

and 
Agriculture Protection Board and Others. 

No. P 33 of 1991. 
COMMISSIONER J.A. NEGUS. 

20 December 1991. 
Order. 

HAVING heard Ms C. Racovelli on behalf of the Applicant 
and Mr D. Ferguson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby 
orders: — 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day ofJuly 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule H —Motor Vehicle Allowance: Delete this 

clause and insert in lieu thereof the following: 
Schedule H--MOTOR VEHICLE ALLOWANCE 

PART 1 - MOTOR CAR 
AS FROM 1 JULY 1991 

Engine Dispiacement 
(in cubic Centimetres) 

Area and Details 
Rate per kilometre 

2600 cc 1600cc 
-2 600 cc 

& Under 

Metropolitan Area 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

103.5 
44.5 
24.8 
26.9 

90.8 
39.2 
22.0 
23.7 

77.4 
34.3 
19.9 
21.1 

South West Land Division 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

105.9 
45.5 
25.3 
27.1 

93.3 
40.2 
22.5 
23.9 

79.8 
35.2 
20.3 
21.3 

North of 23.5° South Latitude 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

119.1 
50.5 
27.7 
28.1 

105.4 
44.9 
24.7 
24.9 

90.4 
39.2 
22.2 
22.1 

Rest of the State 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

109.4 
47.0 
26.2 
27.6 

96.2 
41.4 
23.2 
24.3 

82.1 
36.3 
21.0 
21.7 

PART 2-MOTOR CAR 
AS FROM 1 JULY 1991 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 1600cc & Under 
Rate per kilometre -2 600 cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.54 44.6 38.9 
North of 23.5® South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 
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PART 3-MOTOR CYCLE 
AS FROM 1 JULY 1991 

Distance Travelled During a 
Year on Official Business Rate 

Cents per kilometre 
Rate per kilometre 17.1 

GOVERNMENT OFFICERS SALARIES, ALLOW- 
ANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Agriculture Protection Board and Others 
and 

The Civil Service Association of Western Australia (Inc) 
No. P49 of 1991. 

COMMISSIONER J.A. NEGUS. 
31 January 1992. 

Order. 
HAVING heard Ms Jo Sheridan on behalf of the Applicant 
and Ms Jo Bishop on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 31st day of January 
1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 17. —Shift Work: Delete paragraph (f) of 

subclause (3) of this clause and insert in lieu thereof the 
following: 

(f) An officer shall not be rostered for duty until at 
least ten (10) hours have elapsed from the time the 
officer's previous rostered shift ended. Provided 
that where agreement is reached between the 
Association and the employer the then ten (10) 
hour break may be reduced to accommodate 
special shift arrangements, except that under no 
circumstances shall such an arrangement provide 
for a break of less than eight (8) hours. 

HOSTEL SUPERVISORY STAFF AGREEMENT 
No. AG IS of 1980. 

DEPARTMENT FOR COMMUNITY SERVICES 
(FAMILY RESOURCE WORKERS, WELEARE 

ASSISTANTS AND PARENT HELPERS) AWARD 
No. PSA A 1 of 1989. 

EDUCATION DEPARTMENT MINISTERIAL 
OFFICERS SALARIES, ALLOWANCES AND 

CONDITIONS AWARD 
No. 5 of 1983. 

PUBLIC SERVICES SALARIES AGREEMENT 
No. PSA AG 5 of 1985. 

PARLIAMENTARY EMPLOYEES AWARD 
No. A 7 of 1989. 

ELECTORATE OFFICERS AWARD 
No. A 18 of 1986. 

GOVERNMENT OFFICERS (STATE 
GOVERNMENT INSURANCE COMMISSION) 

AWARD 
No. PSA A 21 of 1986. 

COMMUNITY COLLEGES (SALARIED OFFICERS) 
AWARD 

No. A 14 of 1983. 
GOVERNMENT ENGINEERING AND BUILDING 

TRADES FOREMAN AND SUB FOREMAN AWARD 
No. 15 of 1973. 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 

No. PSA A 3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Civil Service Association of Western Australian 
(Incorporated) 

and 
Country High Schools Hostels and Authority 

No. P 22 of 1991 
and 

Director General, Department for Community Services 
No. P 23 of 1991 

and 
Honourable Minister for Education 

No. P 24 of 1991 
and 

Commissioner, Public Service Commission 
No. P 25 of 1991 

and 
The Governor in Council and Others 

No. P 26 of 1991 
and 

Joint House Committee of the Parliament of Western 
Australia 

No. P 27 of 1991 
and 

Managing Director, State Government Insurance 
Commission 

No. P 28 of 1991 
and 

Kalgoorlie College and Others 
No. P 29 of 1991 

and 
Minister for Works and Services and Others 

No. P 30 of 1991 
and 

Agriculture Protection Board and Others 
No. P 31 of 1991. 

COMMISSIONER J.A. NEGUS. 
21 November 1991. 

Reasons for Decision. 
THE COMMISSIONER: By these applications the Associa- 
tion seeks the approval of the Commission, constituted as 
the Public Service Arbitrator, for the 2.5% salary increase 
which became available pursuant to the decision of the 
Commission in Court Session in Matter No. 704 of 1991 on 
17 June last (the State Wage Decision as varied by Matter 
No. 1309 and 1310 of 1991.) The applications proceed by 
consent with an agreed operative date being the beginning 
of the first pay period on or after 20 November 1991. The 
agreement between the parties has apparently been reached 
in recent days. Despite the 2.5% increase being available 
since 17 June, the applicant Association has not acted with 
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its customary and characteristic celerity and assiduity in 
pursuing the benefit for its members. The group of 
applications was lodged on 2 August and in the accompany- 
ing schedules the claim was for approval of an Accord Mk 
VI package which provided an increase of $12 per week for 
Level 1 officers and 2.5% increases for the higher 
classifications. The respondent employers quite properly 
replied, in answers filed on 23 August, that the applications 
were opposed because they were not in accordance with the 
State Wage Decision of 17 June. 

It was with some mild surprise that I participated in 
October as a member of the Bench in the Commission in 
Court Session hearing of Matter No. 772 of 1991 and heard 
the submissions of the applicant Minister for Productivity 
and Labour Relations which went to urging the Commission 
to amend inter alia these same awards as are now before the 
Arbitrator in precisely the same way as had been opposed 
on 23 August. The Commission in Court Session decision 
was delivered on 11 November and in essence the 
implementation of the Accord Mk VI package was rejected 
for the second time. 

On 14 November, the Association requested that the 
instant applications be listed for hearing and they have come 
to the proceedings with amended schedules which overcome 
the expressed opposition of the respondents. The claim is 
now for the 2.5% increase which has at all relevant times 
been available pursuant to the Structural Efficiency Princi- 
ple. 

As stated above, the applications now proceed by consent 
and approval depends only upon the Commission being 
satisfied that the parties have met the criteria laid down in 
the State Wage Decision at 71 WAIG 1730 under the 
heading of Structural Efficiency. 

Mr Dodd, who appeared with Mr Robinson for the 
Association, gave a comprehensive progress report on the 
matters which had been completed or are still being actively 
pursued in relation to the Memorandum of Agreement for 
Structural Efficiency in the Western Australian Public 
Sector signed by the parties in July 1989. It was that 
document, along with the continuing pursuit of Structural 
Efficiency, a process which commenced in the W.A. public 
sector in advance of the pronouncements of National and 
State Wage Benches, which allowed the Government 
Officers covered by these awards to receive their first and 
second structural efficiency wage increases with an expedi- 
tion noted by contemporary observers to be breathtaking if 
not indecent. 

Ms McHale, representing the respondent employers, 
supported Mr Dodd's submissions in relation to the real 
progress which was occurring on all fronts and the 
achievements now finalised. Some of the matters referred 
to included: — 

the amalgamation of a multiplicity of awards into more 
streamlined documents. 
the amalgamation of nine Allowance Awards and 
Agreements into a single Public Service General 
Conditions of Service and Allowances Award which is 
now being further refined and is again before the 
Commission. 
the repeal of s.7(2) of the Industrial Relations Act. 
the introduction of permanent part-time employment. 
review and amendment of appeal processes for promo- 
tion and reclassification. 
rationalisation of on-call provisions, 
skills resource management activities which are ongo- 
ing on several fronts including skills audits and the 
identification of skills and competencies which will 
become the basis for a more integrated and precisely 
defined set of classification levels, 
parental leave is being negotiated at peak council level. 

I turn now to the specific tests delineated in the Structural 
Efficiency Principle. It is clear that the parties have 
examined and are continuing to examine award and 
non-award matters as required and in that sense both (a) and 
(f) are satisfied. As Ms McHale so succinctly asserted "The 

total picture demonstrates a collective commitment to 
workplace reform!" 

Facilitative provisions already exist; commuted overtime 
is possible, unique shift work arrangements have been 
negotiated and variable working arrangements can be found 
in operation across the public sector. 

A clause relating to the establishment of consultative 
mechanisms is being inserted in these awards as part of this 
application. It is noted too that the applicant Association is 
constantly engaged in consultation at the highest level with 
the Premier, other Ministers of the Crown, the Public 
Service Commissioner and Chief Executive Officers gener- 
ally. Meetings are programmed and regular as well as being 
frequent. Discussions at work-place level are a new concept 
which is encompassed in the Award Modernisation Clause 
included in the applications. The concept will need vigorous 
promotion by the parties and there will no doubt be some 
training required if junior employees are to make a 
meaningful contribution to a process which will affect their 
working lives. The advocates have agreed to redraft the 
following subclause from the schedules at my request: 

"(b) no employee will lose income as a result of the 
change." 

There is a common intent that the Commission in Court 
Session assurances about negative cost cutting should be 
continually honoured, but the words above might well be 
given an interpretation which would amount to a blanket 
guarantee that no reforms can in fact occur. It is useful to 
remember the actual words used by the National Wage 
Bench and adopted in this jurisdiction: — 

"No employee should lose any existing entitlement 
to earnings, award or overaward for working ordinary 
hours of work as a result of any award change made 
as part of the implementation of the Structural 
Efficiency Principle." 

The inclusion of a provision in awards allowing an 
employer to direct duties within the limits of an employee's 
skill, competence and training was considered by the parties 
to be superfluous in this salaried public sector. To these 
employees such a provision would be a restatement of the 
obvious and a reiteration of a position which is an integral 
feature of the ethos of the public service. The Administrative 
Instructions and Job Description Forms already provide for 
employees to accept duties as directed. It is readily accepted 
by the Association that the employer has a right to transfer 
an officer to another item within the classification level. I 
agree that the parties are already complying with the criteria 
which is, after all, merely a reiteration of the position at 
common law. 

Turning to the question of minimum rates as opposed to 
paid rates awards, the parties are united in their view that 
these awards have always been treated as if they were paid 
rates awards. They seek further guidance from the State 
Wage Bench on the topic. They readily acknowledge that 
the ongoing work on skills and competency identification 
will assist in the task of establishing a proper framework of 
internal and external relativities for public sector salaried 
officers. At the end of the day, it seems obvious that some 
fine tuning or adjustment may of necessity be applied to the 
broad banded classification structure. It is already apparent 
to the Arbitrator that cogent arguments could be mounted 
in favour of the H.S.O.A. broad banded system being better 
suited to the needs of the public service than is the current 
nine level pattern. 

It must be obvious from the foregoing that the Commis- 
sion is satisfied that the parties continue to comply with the 
requirements of the Structural Efficiency Principle and a 
2.5% increase may be applied from the first pay period 
commencing on or after 20 November 1991 to the salary 
rates in the awards subject of these applications. I note that 
the commitment to the Principles given by the Association 
is characteristically frank and unequivocal and as such 
completely acceptable. 

There remains one last issue placed before the Commis- 
sion for determination. Mr Wood, intervening pursuant to 
S.30(l) of the Industrial Relations Act, raised the question 
of the effect of a 2.5% salary increase awarded to officers 
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in the Level 1 classification. He submitted that some 45% 
of officers covered by these applications are classified in the 
first eight increments of Level 1. They had been receiving 
a payment of $12 per week since 16 May 1991 as part of 
an administrative action taken to honour the Accord Mk VI 
package agreed between the government and some unions. 
The application of 2.5% to the award rates would result in 
these lower paid officers receiving weekly wages reduced 
by amounts between 38 cents and $2.49. Mr Wood, on 
behalf of the Minister, urged the Commission to recognise 
the expectations of these lower paid employees and to find 
a way by which their incomes could be maintained until the 
next genera! wage increase at which time absorption could 
occur. It was suggested that the inclusion of a no reduction 
clause would resolve the dilemma. In making the request, 
Mr Wood referred to the concerns expressed by the 
Commission in Court Session in their Decision in matter No. 
772 of 1991 at p. 21 of the roneoed copy. He assured the 
Commission that the Government was supportive of the 
State Wage Principles and that the $12 payment would not 
be continued without the approval of the Commission. Ms 
McHale and Mr Robinson gave similar assurances that these 
applications were genuine and unfettered but they expressed 
the joint hope that some income maintenance could apply. 

The request at first glance might be cynically described 
as a third attempt to achieve the Accord Mk VI package 
despite two emphatic rejections. As a member of both the 
earlier benches, I might be expected to reject the submission 
out of hand. 

The question has been properly placed before me as 
Arbitrator and in that role one has exclusive jurisdiction and 
comprehensive powers conferred under S.80E of the Act. 
S.26 requires that the issue be considered on its merits 
according to equity and good conscience. The recent 
addition of S.80E(6) to the Act, serves to remind the 
Arbitrator that the office is nevertheless a part of the broader 
Commission and it goes without saying that one must duly 
consider the State Wage Principles. 

The argument for income maintenance rests squarely 
upon the expectations of these lower paid workers. One must 
consider whether the expectations are legitimate and that 
question goes to the positions adopted from time to time by 
the parties. There is no compulsion upon the parties to work 
within the formalised industrial relations system or to 
support the State Wage Principles. They have come before 
the Commission in these proceedings and confirmed their 
intention to stay within the system. For a period commenc- 
ing in May it seems that they were somewhat ambivalent 
and that was a matter for them to decide. Now that the choice 
has been made to operate within the Principles, it can only 
be an unqualified choice. It cannot be proper to operate 
partly within and partly outside the system. It is possible to 
do so but it seems highly illogical to seek to have the 
Commission bestow some quasi-legitimacy on such an 
arrangement. 

On the question of merit, the expectation aroused in the 
minds of the employees in unfortunate but it is not a 
compelling factor. Too often in the public sector we hear of 
middle level managers who arouse expectations of perma- 
nent status in the minds of fixed term contract employees — 
they are making promises they are not in a position to keep. 
In light of the writings of National and State Wage Benches 
on the subject of structural efficiency and the establishment 
of appropriate relativities it was unrealistic for experienced 
industrial relations practitioners to create an expectation that 
a flat rate increase of $12 per week would supersede the 
National Wage Decision. 

The applicant Association is well aware of the hiccups 
which occur in industrial relations practice and they must 
know that rarely is it possible to pick the best parts out of 
alternate packages. The prosecution of these applications 
suggests that a conscious decision has been taken to 
subsume the short term interests of 45% of the membership 
in favour of the longer term aspirations of the total group. 
When an overview is taken of the salary increases which 
have arisen through the Structural Efficiency initiatives, 
Western Australian Government Officers can be clearly seen 
to have led the nation in both timing and quantum. The 
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Level 1 officers should be encouraged to view their six 
months overaward payments as a windfall bonus. 

I am comforted in my rejection of this request by the 
knowledge that these same Level 1 officers enjoy a 
markedly advantageous position when their security of 
tenure, employment conditions, incremental progressions 
and general salary levels are contrasted with what is 
available in the current economic climate in the private 
sector, whose award rates are also set by the Commission. 
There is no doubt in my mind that the low paid officers 
under consideration in these applications were far from the 
minds of the Arbitrators who erected the concept of 
Minimum Rates Adjustments, training and career path 
opportunities to improve and protect the position of 'lower 
paid workers'. It is perhaps timely too to spare a thought for 
the growing mass of unemployed Australians who look on 
from the wings in the hope that the continuing pursuit and 
implementation of workplace reform will perhaps provide 
them with some increased opportunity to become members 
of the nation's workforce. 

The applications before me in these proceedings will be 
approved and orders will issue in terms of the schedules 
presented with the amendment referred to above. I have not 
been persuaded to include a 'no reduction provision' 
because to do so would be contrary to the spirit of the State 
Wage Principles which all parties to these proceedings have 
now unreservedly endorsed. 

Appearances: Mr K.H. Dood and with him Mr D.A. 
Robinson appeared on behalf of the Applicant. 

Mr S. McHale appeared on behalf of the Respondent. 
Mr S. Wood intervened on behalf of the Minister for 

Productivity and Labour Relations. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western Australia 

(Incorporated) 
and 

Country High Schools Hostels and Authority. 
No. P 22 of 1991. 

Hostel Supervisory Staff Agreement 1980 
No. AG 15 of 1980. 

COMMISSIONER J.A. NEGUS. 
20 December 1991. 

Order. 
HAVING heard Mr K.H. Dodd with him Mr D.A. Robinson 
on behalf of the Applicant and Ms S. McHale on behalf of 
the Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: — 

That the Hostel Supervisory Staff Agreement 1980 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 20th day of November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: After "20. —Terms of 

Agreement" of this clause add the following: 
21. Wage Fixing Principles 
22. Establishment of Consultative Mechanisms 
23. Award Modernisation 
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2. Schedule A: Delete this clause and insert in lieu thereof 
the following: 

Schedule A 
Salaries and Gradings: Wardens, Senior Supervisors and 
Supervisors 

(4) There shall be no limitation on any award matter 
being raised for discussion. 

Wardens 
Hostel Grading 
Grade A First year of service 

Second year of service an thereafter 
Grade B First year of service 

Second year of service an thereafter 
Grade C First year of service 

Second year of service an thereafter 
Grade D First year of service 

Second year of service an thereafter 
Senior Supervisors 
Grade A First year of service 

Second year of service an thereafter 
Grade B First year of service 

Second year of service an thereafter 
Grade C First year of service 
Grade D First year of service 

Second year of service an thereafter 
Supervisors 20,331 

3. Clause 20. —Terms of Agreement: Following this 
clause insert 3 new clauses as follows: 

21. —Wage Fixing Principles. 
It is a term of this award or agreement that the union 

undertakes for the duration of the Principles determined 
by the Commission in Court Session in Application No. 
704 of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

22. —Establishment of Consultative Mechanisms. 
The parties to this award or agreement are required 

to establish a consultative mechanism/s and procedures 
appropriate to their size, structure and needs, for 
consultation and negotiation on matters affecting the 
efficiency and productivity of the Public Sector. 

23. —Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the Award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to 
discuss all matters raised by the Parties for 
increased flexibility and efficiency. As such, any 
discussions between the Parties must be premised 
on the understanding that: 
(a) the majority of employees employed in the 

section, branch or division must genuinely 
agree; 

(b) no employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) the Association must be party to the agree- 
ment, in particular, where the employees at 
any section, branch or division are holding 
discussions which would require any award 
variation. The Association shall be invited to 
participate; 

(d) the Association shall not unreasonably op- 
pose any agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification 
by the Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose the award 
variation. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western Australia 

(Incorporated) 
and 

Director General, Department for Community Services. 
No. P 23 of 1991. 

Department for Community Services (Family Resource 
Workers, Welfare Assistants and Parent Helpers) Award 

1990 
No. PSA A1 of 1989. 

COMMISSIONER J.A. NEGUS. 
20 December 1991. 

Order. 
HAVING heard Mr K.H. Dodd with him Mr D.A. Robinson 
on behalf of the Applicant and Ms S. McHale on behalf of 
the Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: — 

That the Department for Community Services 
(Family Resource Workers, Welfare Assistants and 
Parent Helpers) Award 1990 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 20th day of 
November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: After "30. —Term of 

Award" of this clause add the following: 
31. Wage Fixing Principles 
32. Establishment of Consultative Mechanisms 
33. Award Modernisation 

2. Clause 8. —Casual Employees: Delete subclause (1) 
and insert in lieu thereof the following: 

(1) The hourly rate payable to employees covered by 
this award shall be $10.68. 

3. Clause 30. —Term of Award: Following this clause 
insert 3 new clauses as follows: 

31. — Wage Fixing Principles. 
It is a term of this award or agreement that the union 

undertakes for the duration of the Principles determined 
by the Commission in Court Session in Application No. 
704 of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

32. — Establishment of Consultative Mechanisms. 
The parties to this award or agreement are required 

to establish a consultative mechanism/s and procedures 
appropriate to their size, structure and needs, for 
consultation and negotiation on matters affecting the 
efficiency and productivity of the Public Sector. 

33. —Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the Award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 
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(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to 
discuss all matters raised by the Parties for 
increased flexibility and efficiency. As such, any 
discussions between the Parties must be premised 
on the understanding that: 

(a) the majority of employees employed in the 
section, branch or division must genuinely 
agree; 

(b) no employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) the Association must be party to the agree- 
ment, in particular, where the employees at 
any section, branch or division are holding 
discussions which would require any award 
variation. The Association shall be invited to 
participate; 

(d) the Association shall not unreasonably op- 
pose any agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification 
by the Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose the award 
variation. 

(4) There shall be no limitation on any award matter 
being raised for discussion. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western Australia 

(Incorporated) 
and 

Honourable Minister for Education. 
No. P 24 of 1991. 

Education Department Ministerial Officers Salaries, 
Allowances and Conditions Award 1983 No. 5 of 1983. 

No. 5 of 1983. 
COMMISSIONER J.A. NEGUS. 

20 December 1991. 
Order. 

HAVING heard Mr K.H. Dodd with him Mr D.A. Robinson 
on behalf of the Applicant and Ms S. McHale on behalf of 
the Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: — 

That the Education Department Ministerial Officers 
Salaries, Allowances and Conditions Award 1983 No. 
5 of 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 20th day of November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: After "16. —Tern 

Award" of this clause add the following: 
17. Wage Fixing Principles 
18. Establishment of Consultative Mechanisms 
19. Award Modernisation 

2. Clause 4. —Salaries: Delete paragraph (a) of subclause 
(2) of this clause and insert in lieu thereof the following: 

Salary 
Per 

Annum 
Adult Rates $ 

(2) (a) (i) School Assistant Level 1 
1st year (21 years) 16,434 
2nd year 16,961 
3rd year 17,487 
4th year 18,010 
5th year 18,537 
6th year 19,063 
7th year 19,668 
8th year 20,087 
9th year 20,706 

(ii) School Assistant Level 2 
1st year 21,448 
2nd year 22,016 
3rd year 22,613 
4th year 23,244 
5th year 23,905 

(iii) School Assistant Level 3 
1st year 24,813 
2nd year 25,520 
3rd year 26,249 
4th year 26,998 

(iv) School Assistant Level 4 
1st year 28,024 
2nd year 28,828 
3rd year 29,656 

(v) School Assistant (Junior) 
School Assistant employed 
below the age of 21 years are 
to be paid the following sala- 
ries: 
Under 17 years 8,443 
17 years 9,867 
18 years 11,509 
19 years 13,322 
20 years 14,960 

(b) An employee who is 21 years of age or older on 
appointment to Level 1 may be appointed at the 
minimum rate of pay based on years of service and 
not on age. 

3. Clause 16. —Term of Award: Following this clause 
insert 3 new clauses as follows: 

17.— Wage Fixing Principles. 
It is a term of this award or agreement that the union 

undertakes for the duration of the Principles determined 
by the Commission in Court Session in Application No. 
704 of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

18. —Establishment of Consultative Mechanisms. 
The parties to this award or agreement are required 

to establish a consultative mechanism/s and procedures 
appropriate to their size, structure and needs, for 
consultation and negotiation on matters affecting the 
efficiency and productivity of the Public Sector. 

19. —Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the Award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to 
discuss all matters raised by the Parlies for 
increased flexibility and efficiency. As such, any 
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discussions between the Parties must be premised 
on the understanding that: 

(a) the majority of employees employed in the 
section, branch or division must genuinely 
agree; 

(b) no employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) the Association must be party to the agree- 
ment, in particular, where the employees at 
any section, branch or division are holding 
discussions which would require any award 
variation. The Association shall be invited to 
participate; 

(d) the Association shall not unreasonably op- 
pose any agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification 
by the Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose the award 
variation. 

(4) There shall be no limitation on any award matter 
being raised for discussion. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Civil Service Association of Western Australia 
(Incorporated) 

and 
Commissioner, Public Service Commission. 

No. P 25 of 1991. 
Public Services Salaries Agreement 1985. 

No. PSA AGS of 1985. 
COMMISSIONER J.A. NEGUS. 

20 December 1991. 
Order. 

HAVING heard Mr K.H. Dodd with him Mr D.A. Robinson 
on behalf of the Applicant and Ms S. McHale on behalf of 
the Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: — 

That the Public Services Salaries Agreement 1985 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 20th day of November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: After "15. —Term of Agree- 

ment" of this clause add the following: 
16. Wage Fixing Principles 
17. Establishment of Consultative Mechanisms 
18. Award Modernisation 

2. A. Clause 6. —Salaries: Delete subclause (a) of this 
clause and insert in lieu thereof the following: 

(a) Subject to the provisions of subclause (b) of this 
Clause, the annual salaries applicable to officers 
not covered by Clause 7 of this Agreement shall 
be: 

Annual salaries applicable to officers covered by this 
Agreement. 

Level 1 
Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or 1st 
22 years or 2nd 
23 years or 3rd 
24 years or 4th 
25 years or 5th 
26 years or 6th 
27 years or 7th 
28 years or 8th 
29 years or 9th 
Level 2 
1st year 
2nd year 
3rd year 
4th year 
5th year 
Level 3 
1st year 30,696 
2nd year 31,571 
3rd year 32,473 
4th year 33,399 
Level 4 
1st year 34,669 
2nd year 35,664 
3rd year 36,688 
Level 5 
1st year 38,660 
2nd year 39,993 
3rd year 41,378 
4th year 42,815 
Level 6 
1st year 45,126 
2nd year 46,697 
3rd year 48,323 
4th year 50,059 
Level 7 
1st year 52,721 
2nd year 54,563 
3rd year 56,567 
Level 8 
1st year 59,824 
2nd year 62,157 
3rd year 65,050 
Level 9 
1st year 68,663 
2nd year 71,104 
3rd year 73,888 
Class 1 78,098 
Class 2 82,308 
Class 3 86,516 
Class 4 90,726 

B. Clause 7. —Salaries —Specified Callings: Delete sub- 
clause (a) of this clause and insert in lieu thereof the 
following: 

(a) Officers, who posses a relevant tertiary level 
qualification, or equivalent determined by the 
Commission, and who are employed in the 
callings of Agricultural Scientist, Architect, Den- 
tal Officer, Educational Officer, Engineer, For- 
estry Officer, Geologist, Laboratory Technologist, 
Land Surveyor, Legal Officer, Librarian, Medical 
Officer, Planning Officer, Probation and Parole 
Officer, Psychiatrist, Clinical Psychologist, Psy- 
chologist, Quantity Surveyor, Scientific Officer, 
Social Worker, Superintendent of Education, 

year of adult 
year of adult 
year of adult 
year of adult 
year of adult 
year of adult 
year of adult 
year of adult 
year of adult 

service 
service 
service 

Salary 
Per Annum 

10,445 
12,207 
14,238 
16,481 
18,507 
20.331 
20,983 
21,634 
22,281 
22,932 
23,583 
24.332 
24,850 
25,616 

26,533 
27,236 
27,975 
28,756 
29,573 
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Therapist (Occupational, Physio or Speech), Vet- 
erinary Scientist, or any other professional calling 
determined by the Commission, shall be entitled 
to annual salaries as follows: 
Level Salary 

Per Annum 

Level 2/4 
1st year 
2nd year 
3rd year 
4th year 
5th year 
6th year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 
Level 7 
1st year 
2nd year 
3rd year 
Level 8 
1st year 
2nd year 
3rd year 
Level 9 
1st year 
2nd year 
3rd year 
Class 1 
Class 2 
Class 3 
Class 4 

26,533 
27,975 
29,573 
31,571 
34,669 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

52,721 
54,563 
56,567 

59,824 
62,157 
65,050 

68,663 
71,104 
73,888 
78,098 
82,308 
86,516 
90,726 

3. Clause 15. —Terms of Agreement: Following this 
clause insert 3 new clauses as follows: 

16. —Wage Fixing Principles. 
It is a term of this award or agreement that the union 

undertakes for the duration of the Principles determined 
by the Commission in Court Session in Application No. 
704 of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 
17. —Establishment of Consultative Mechanisms. 

The parties to this award or agreement are required 
to establish a consultative mechanism/s and procedures 
appropriate to their size, structure and needs, for 
consultation and negotiation on matters affecting the 
efficiency and productivity of the Public Sector. 

18. —Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the Award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to 
discuss all matters raised- by the Parties for 
increased flexibility and efficiency. As such, any 
discussions bewteen the Parties must be premised 
on the understanding that: 

(a) the majority of employees employed in the 
section, branch or division must genuinely 
agree; 

(b) no employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) the Association must be party to the agree- 
ment, in particular, where the employees at 
any section, branch or division are holding 
discussions which would require any award 
variation. The Association shall be invited to 
participate; 

(d) the Association shall not unreasonably op- 
pose any agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification 
by the Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose the award 
variation. 

(4) There shall be no limitation on any award matter 
being raised for discussion. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western 

Australia (Incorporated) 
and 

The Governor in Council and Others. 
No. P 26 of 1991. 

Parliamentary Employees Award 1989 
No. A7 of 1989. 

COMMISSIONER J.A. NEGUS. 
20 December 1991. 

Order. 
HAVING heard Mr K.H. Dodd with him Mr D.A. Robinson 
on behalf of the Applicant and Ms S. McHale on behalf of 
the Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: — 

That the Parliamentary Employees Award 1989 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 20th 
day of November 1991. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: After "36. —Higher Duties 

Allowance —Parliamentary Support Service Employees" of 
this clause add the following: 

37. Establishment of Consultative Mechanisms 
38. Award Modernisation 

2. Clause 24. —Parliamentary Officers —Salaries: Delete 
subclause (3) of this clause and insert in lieu thereof the 
following: 

(3) The annual salaries applicable to officers covered 
by this award shall be as follows: 
Level Salary 

Per Annum 

Level 1 
Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or 1st 
22 years or 2nd 
23 years or 3rd 
24 years or 4th 
25 years or 5th 
26 years or 6th 

year of adult service 
year of adult service 
year of adult service 
year of adult service 
year of adult service 
year of adult service 

10,445 
12,207 
14,238 
16,481 
18,507 
20,331 
20,983 
21,634 
22,281 
22,932 
23,583 
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27 years or 7th year of adult service 
28 years or 8th year of adult service 
29 years or 9th year of adult service 
Level 2 
1st year 
2nd year 
3rd year 
4th year 
5th year 
Level 3 
1st year 
2nd year 
3rd year 
4th year 
Level 4 
1st year 
2nd year 
3rd year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 
Level 7 
1st year 
2nd year 
3rd year 
Level 8 
1st year 
2nd year 
3rd year 
Level 9 
1st year 
2nd year 
3rd year 
Class 1 
Class 2 
Class 3 
Class 4 

Salary 
Per Annum 

$ 
24,332 
24,850 
25,616 

26,533 
27,236 
27,975 
28,756 
29,573 

30,696 
31,571 
32,473 
33,399 

34,669 
35,664 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

52,721 
54,563 
56,567 

59,824 
62,157 
65,050 

68,663 
71,104 
73,888 
78,098 
82,308 
86,516 
90,726 

-Salaries: Add a 3. Clause 24. —Parliamentary Officers —Salaries: Add a 
new subclause (4) as follows: 

(4) It is the term of this award or agreement that the 
Association undertakes for the duration of the 
Principles determined by the Commission in 
Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward 
except when consistent with the State Wage 
Principles. 

4. Clause 36. — Higher Duties Allowance — Parliamentary 
Support Service Employees: Following this clause insert 2 
new clauses as follows: 

37. —Establishment of Consultative Mechanisms. 
The Association is required to establish a consulta- 

tive mechanism/s and procedures appropriate to their 
size, structure and needs, for consultation and negotia- 
tion on matters affecting the efficiency and productiv- 
ity of the Public Sector. 

38. —Award Modernisation. 
(1) The Association is committed to modernising the 

terms of the Award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to 
discuss all matters raised by the Parties for 
increased flexibility and efficiency. As such, any 
discussions between the Parties must be premised 
on the understanding that: 

(a) the majority of employees employed in the 
section, branch or division must genuinely 
agree; 

(b) no employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) the Association must be party to the agree- 
ment, in particular, where the employees at 
any section, branch or division are holding 
discussions which would require any award 
variation. The Association shall be invited to 
participate; 

(d) the Association shall not unreasonably op- 
pose any agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification 
by the Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose the award 
variation. 

(4) There shall be no limitation on any award matter 
being raised for discussion. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western 

Australia (Incorporated) 
and 

Joint House Committee of the Parliament 
of Western Australia. 

No. P 27 of 1991. 
Electorate Officers Award 1986 

No. A18 of 1986. 
COMMISSIONER J.A. NEGUS. 

20 December 1991. 
Order. 

HAVING heard Mr K.H. Dodd with him Mr D.A. Robinson 
on behalf of the Applicant and Ms S. McHale on behalf of 
the Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: — 

That the Electorate Officers Award 1986 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 20th 
day of November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After "16. —Tem 

Award" of this clause add the following: 
17. Wage Fixing Principles 
18. Establishment of Consultative Mechanisms 
19. Award Modernisation 
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2. Clause 6. —Salary Range: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

(1) The annual salaries applicable to employees 
covered by this award shall be as follows: 

30,696 
31,571 
32,473 
33,399 

3. Clause 16. —Term of Award: Following this clause 
insert 3 new clauses as follows: 

17. —Wage Fixing Principles. 

It is a term of this award or agreement that the Union 
undertakes for the duration of the Principles determined 
by the Commission in Court Session in Application No. 
704 of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

18. —Establishment of Consultative Mechanisms. 

The parties to this award or agreement are required 
to establish a consultative mechanism/s and procedures 
appropriate to their size, structure and needs, for 
consultation and negotiation on matters affecting the 
efficiency and productivity of the Public Sector. 

19. —Award Modernisation. 

(1) The parties are committed to modernising the 
terms of the Award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to 
discuss all matters raised by the Parties for 
increased flexibility and efficiency. As such, any 
discussions between the Parties must be premised 
on the understanding that: 

(a) the majority of employees employed in the 
section, branch or division must genuinely 
agree; 

(b) no employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) the Association must be party to the agree- 
ment, in particular, where the employees at 
any section, branch or division are holding 
discussions which would require any award 
variation. The Association shall be invited to 
participate; 

(d) the Association shall not unreasonably op- 
pose any agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification 
by the Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose the award 
variation. 

(4) There shall be no limitation on any award matter 
being raised for discussion. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western 

Australia (Incorporated) 
and 

Managing Director, State Government 
Insurance Commission. 

No. P 28 of 1991. 
Government Officers (State Government Insurance 

Commission) Award, 1987 
No. PSA A21 of 1986. 

COMMISSIONER J.A. NEGUS. 
20 December 1991. 

Order. 
HAVING heard Mr K.H. Dodd with him Mr D.A. Robinson 
on behalf of the Applicant and Ms S. McHale on behalf of 
the Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: — 

That the Government Officers (State Government 
Insurance Commission) Award, 1987 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 20th day 
of November 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: After "21. —Trainee's Sala- 

ries" of this clause add the following: 
22. Wage Fixing Principles 
23. Establishment of Consultative Mechanisms 
24. Award Modernisation 

2. A. Clause 18. —Salary Classifications: Delete sub- 
clause (1) of this clause and insert in lieu thereof the 
following: 

(1) Subject to the provisions of subclause (2) of this 
clause the annual salaries applicable to officers 
not covered by Clause 19 of this award shall be: 
Level Salary 

Per Annum 
S 

Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or 1st year 
22 years or 2nd year 
23 years or 3rd year 
24 years or 4th year 
25 years or 5th year 
26 years or 6th year 
27 years or 7th year 
28 years or 8th year 
29 years or 9th year 
Level 2 
1st year 
2nd year 
3rd year 
4th year 
5th year 
Level 3 
1st year 
2nd year 
3rd year 
4th year 

of adult 
of adult 
of adult 
of adult 
of adult 
of adult 
of adult 
of adult 
of adult 

service 
service 

service 
service 

10,445 
12,207 
14,238 
16,481 
18,507 
20.331 
20,983 
21,634 
22,281 
22,932 
23,583 
24.332 
24,850 
25,616 

26,533 
27,236 
27,975 
28,756 
29,573 

30,696 
31,571 
32,473 
33,399 
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Salary 
Per Annum 

Salary 
Per Annum 

1st year 
2nd year 
3rd year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 
Level 7 
1st year 
2nd year 
3rd year 
Level 8 
1st year 
2nd year 
3rd year 
Level 9 
1st year 
2nd year 
3rd year 
Class 1 
Class 2 
Class 3 
Class 4 

34,669 
35,664 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

52,721 
54,563 
56,567 

59,824 
62,157 
65,050 

68,663 
71,104 
73,888 
78,098 
82,308 
86,516 
90,726 

B. Clause 19. —Salaries —Specified Callings: Delete 
subclause (1) of this clause and insert in lieu thereof the 
following: 

(1) Officers, who posses a relevant tertiary level 
qualification, or equivalent determined by the 
Commission, and who are employed in the 
callings of Agricultural Scientist, Architect, Den- 
tal Officer, Education Officer, Engineer, Forestry 
Officer, Geologist, Laboratory Technologist, 
Land Surveyor, Legal Officer, Librarian, Medical 
Officer, Planning Officer, Probation and Parole 
Officer, Psychiatrist, Clinical Psychologist, Psy- 
chologist, Quantity Surveyor, Scientific Officer, 
Social Worker, Superintendent of Education, 
Therapist (Occupational, Physio or Speech), Vet- 
erinary Scientist, or any other professional calling 
determined by the Commission, shall be entitled 
to annual salaries as follows: 

Level Salary 
Per Annum 

Level 2/4 
1st year 
2nd year 
3rd year 
4th year 
5th year 
6th year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 

26,533 
27,975 
29,573 
31,571 
34,669 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

Level 7 
1st year 
2nd year 
3rd year 
Level 8 
1st year 
2nd year 
3rd year 
Level 9 

52,721 
54,563 
56,567 

59,824 
62,157 
65,050 

1st year 68,663 
2nd year 71,104 
3rd year 73,888 
Class 1 78,098 
Class 2 82,308 
Class 3 86,516 
Class 4 90,726 

3. Clause 21. —Trainee's Salaries: Following this clause 
insert 3 new clauses as follows: 

22. —Wage Fixing Principles. 
It is a term of this award or agreement that the Union 

undertakes for the duration of the Principles determined 
by the Commission in Court Session in Application No. 
704 of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

23. —Establishment of Consultative Mechanisms. 
The parties to this award or agreement are required 

to establish a consultative mechanism/s and procedures 
appropriate to their size, structure and needs, for 
consultation and negotiation on matters affecting the 
efficiency and productivity of the Public Sector. 

24. —Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the Award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to 
discuss all matters raised by the Parties for 
increased flexibility and efficiency. As such, any 
discussions between the Parties must be premised 
on the understanding that: 

(a) the majority of employees employed in the 
section, branch or division must genuinely 
agree; 

(b) no employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) the Association must be party to the agree- 
ment, in particular, where the employees at 
any section, branch or division are holding 
discussions which would require any award 
variation. The Association shall be invited to 
participate; 

(d) the Association shall not unreasonably op- 
pose any agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification 
by the Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose the award 
variation. 

(4) There shall be no limitation on any award matter 
being raised for discussion. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western 

Australia (Incorporated) 
and 

Kalgoorlie College and Others. 
No. P 29 of 1991. 

Community Colleges (Salaried Officers) Award 1989 
No. A 14 of 1983. 

COMMISSIONER J.A. NEGUS. 
20 December 1991. 

HAVING heard Mr K.H. Dodd with him Mr D.A. Robinson 
on behalf of the Applicant and Ms S. McHale on behalf of 
the Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: — 

That the Community Colleges (Salaried Officers) 
Award 1989 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 20th day of November 1991. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Part V —General after 

"32. — Copies of the Award" of this clause add the 
following: 

33. Wage Fixing Principles 
34. Establishment of Consultative Mechanisms 
35. Award Modernisation 

2. Clause 32. —Copies of the Award: Following this 
clause insert 3 new clauses as follows: 

33. —Wage Fixing Principles. 
It is a term of this award or agreement that the Union 

undertakes for the duration of the Principles determined 
by the Commission in Court Session in Application No. 
704 of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

34. —Establishment of Consultative Mechanisms. 
The parties to this award or agreement are required 

to establish a consultative mechanism/s and procedures 
appropriate to their size, structure and needs, for 
consultation and negotiation on matters affecting the 
efficiency and productivity of the Public Sector. 

35. —Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the Award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to 
discuss all matters raised by the Parties for 
increased flexibility and efficiency. As such, any 
discussions between the Parties must be premised 
on the understanding that: • 
(a) the majority of employees employed in the 

section, branch or division must genuinely 
agree; 

(b) no employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) the Association must be party to the agree- 
ment, in particular, where the employees at 
any section, branch or division are holding 

discussions which would require any award 
variation. The Association shall be invited to 
participate; 

(d) the Association shall not unreasonably op- 
pose any agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification 
by the Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose the award 
variation. 

(4) There shall be no limitation on any award matter 
being raised for discussion. 

3. Schedule B —Salaries and Schedule C—Salaries 
Specified Callings: Delete these 2 clauses and insert in lieu 
thereof the following: 

Schedule B —Salaries. 

Level 1 
Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or 1st 
22 years or 2nd 
23 years or 3rd 
24 years or 4th 
25 years or 5th 
26 years or 6th 
27 years or 7th 
28 years or 8th 
29 years or 9th 
Level 2 
1st year 
2nd year 
3rd year 
4th year 
5 th year 
Level 3 
1st year 
2nd year 
3rd year 
4th year 
Level 4 
1st year 
2nd year 
3rd year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 
Level 7 
1st year 
2nd year 
3rd year 
Level 8 
1st year 
2nd year 
3rd year 

year of £ 
year of £ 
year of £ 
year of £ 
year of a 
year of £ 
year of £ 
year of £ 
year of e 

service 
. service 

Salary 
Per Annum 

10,445 
12,207 
14,238 
16,481 
18,507 
20.331 
20,983 
21,634 
22,281 
22,932 
23,583 
24.332 
24,850 
25,616 

26,533 
27,236 
27,975 
28,756 
29,573 

30.696 
31,571 
32.473 
33,399 

34,669 
35,664 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46.697 
48,323 
50,059 

52,721 
54,563 
56,567 

59,824 
62,157 
65,050 



72 W.A.I.G. W 255 

Salary 
Per Annum 

$ 

68,663 
71,104 
73,888 
78,098 
82,308 
86,516 
90,726 

She Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: — 

That the Government Engineering and Building 
Trades Foremen and Sub-Formen Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 20th day 
of November 1991. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule C —Salaries Specified Callings. 
Level Salary 

Per Annum 

Level 2/4 
1st year 
2nd year 
3rd year 
4th year 
5th year 
6th year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 
Level 7 
1st year 
2nd year 
3rd year 
Level 8 
1st year 
2nd year 
3rd year 
Level 9 
1st year 
2nd year 
3rd year 
Class 1 
Class 2 
Class 3 
Class 4 

26,533 
27,975 
29,573 
31,571 
34,669 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

52,721 
54,563 
56,567 

59,824 
62,157 
65,050 

68,663 
71,104 
73,888 
78,098 
82,308 
86,516 
90,726 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western 

Australia (Incorporated) 
and 

Minister for Works and Services and Others 
No. P 30 of 1991. 

Government Engineering and Building Trades Foremen and 
Sub Formen Award 

No. 15 of 1973. 
COMMISSIONER J.A. NEGUS. 

20 December 1991. 
Order. 

HAVING heard Mr K.H. Dodd with him Mr D.A. Robinson 
on behalf of the Applicant and Ms S. McHale on behalf of 

Schedule. 
1. Clause 2. —Arrangement: After "38. —Copies of 

Award" of this clause add the following: 
39. Wage Fixing Principles 
40. Establishment of Consultative Mechanisms 
41. Award Modernisation 

2. Clause 38. —Copies of Award: Following this clause 
insert 3 new clauses as follows: 

39. —Wage Fixing Principles. 
It is a term of this award or agreement that the Union 

undertakes for the duration of the Principles determined 
by the Commission in Court Session in Application No. 
704 of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

40.— Establishment of Consultative Mechanisms. 
The parties to this award or agreement are required 

to establish a consultative mechanism/s and procedures 
appropriate to their size, structure and needs, for 
consultation and negotiation on matters affecting the 
efficiency and productivity of the Public Sector. 

• 41. —Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the Award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to 
discuss all matters raised by the Parties for 
increased flexibility and efficiency. As such, any 
discussions between the Parties must be premised 
on the understanding that: 
(a) the majority of employees employed in the 

section, branch or division must genuinely 
agree; 

(b) no employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) the Association must be party to the agree- 
ment, in particular, where the employees at 
any section, branch or division are holding 
discussions which would require any award 
variation. The Association shall be invited to 
participate; 

(d) the Association shall not unreasonably op- 
pose any agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification 
by the Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose the award 
variation. 

(4) There shall be no limitation on any award matter 
being raised for discussion. 
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3. Schedule B — Wages: Delete this clause and insert in 
lieu thereof the following: 

Schedule B. 
Wages. 

(1) Rate per Week $ 
(a) Foreman Class 1 615.60 

Foreman Class 2 

(b) Sub-Foreman: 

615.60 
629.60 
643.40 
562.40 
575.40 
588.60 
603.90 
527.50 
539.60 
550.20 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western 

Australia (Incorporated) 
and 

Agriculture Protection Board and Others. 
No. P 31 of 1991. 

Government Officers Salaries, Allowances and Conditions 
Award 1989 

No. PSA A 3 of 1989. 
COMMISSIONER J.A. NEGUS. 

20 December 1991. 

51. —Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the Award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current Award/ 
Agreement structure the Parties are prepared to 
discuss all matters raised by the Parties for 
increased flexibility and efficiency. As such, any 
discussions between the Parties must be premised 
on the understanding that: 
(a) the majority of employees employed in the 

section, branch or division must genuinely 
agree; 

(b) no employee will suffer a reduction in 
ordinary earnings as a result of the change: 

(c) the Association must be party to the agree- 
ment, in particular, where the employees at 
any section, branch or division are holding 
discussions which would require any award 
variation. The Association shall be invited to 
participate; 

(d) the Association shall not unreasonably op- 
pose any agreement; 

(e) subject to the provision of this award, any 
agreement reached may require ratification 
by the Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose the award 
variation. 

(4) There shall be no limitation on any award matter 
being raised for discussion. 

HAVING heard Mr K.H. Dodd with him Mr D.A. Robinson 
on behalf of the Applicant and Ms S. McHale on behalf of 
the Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: — 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 20th day of 
November 1991. 

(Sgd.) J.A. NEGUS, 
fL.S.l Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: After "48. —Copies of 

Award" of this clause add the following: 
49. Wage Fixing Principles 
50. Establishment of Consultative Mechanisms 
51. Award Modernisation 

2. Clause 48. —Copies of Award: Following this clause 
insert 3 new clauses as follows: 

49. —Wage Fixing Principles. 
It is a term of this award or agreement that the Union 

undertakes for the duration of the Principles determined 
by the Commission in Court Session in Application No. 
704 of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

50.—Establishment of Consultative Mechanisms. 
The parties to this award or agreement are required 

to establish a consultative mechanism/s and procedures 
appropriate to their size, structure and needs, for 
consultation and negotiation on matters affecting the 
efficiency and productivity of the Public Sector. 

3. Schedule D —Salaries and Schedule E —Salaries 
Specified Callings: Delete these 2 clauses and insert in lieu 
thereof the following: 

Schedule D —Salaries. 

Level 1 
Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or 1st year 
22 years or 2nd year 
23 years or 3rd year 
24 years or 4th year 
25 years or 5th year 
26 years or 6th year 
27 years or 7th year 
28 years or 8th year 
29 years or 9th year 
Level 2 
1st year 
2nd year 
3rd year 
4th year 
5th year 
Level 3 
1st year 
2nd year 
3rd year 
4th year 
Level 4 
1st year 
2nd year 
3rd year 

of adult 
of adult 
of adult 
of adult 
of adult 
of adult 
of adult 
of adult 
of adult 

service 
service 

Salary 
Per Annum 

$ 

10,445 
12.207 
14,238 
16,481 
18,507 
20.331 
20,983 
21,634 
22,281 
22,932 
23,583 
24.332 
24,850 
25,616 

26,533 
27,236 
27,975 
28,756 
29,573 

30.696 
31,571 
32,473 
33,399 

34,669 
35,664 
36.688 
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Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 
Level 7 
1st year 
2nd year 
3rd year 
Level 8 
1st year 
2nd year 
3rd year 
Level 9 
1st year 
2nd year 
3rd year 
Class 1 
Class 2 
Class 3 
Class 4 

Salary 
Per Annum 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

52,721 
54,563 
56,567 

59,824 
62,157 
65,050 

68,663 
71,104 
73,888 
78,098 
82,308 
86,516 
90,726 

Schedule E —Salaries—Specified Callings. 
Officers, who posses a relevant tertiary level 

qualification, or equivalent determined by the em- 
ployer, and who are employed in the callings of 
Agricultural Scientist, Architect, Dental Officer, Edu- 
cation Officer, Engineer, Geologist, Laboratory Tech- 
nologist, Land Surveyor, Legal Officer, Librarian, 
Medical Officer, Planning Officer, Probation and 
Parole Officer, Psychiatrist, Clinical Psychologist, 
Psychologist, Quantity Surveyor, Scientific Officer, 
Social Worker, Superintendent of Education, Therapist 
(Occupational, Physio or Speech), Veterinary Scientist, 
or any other professional calling determined by the 
employer, shall be entitled to annual salaries as 
follows: 

Level Salary 
Per Annum 

Level 2/4 
1st year 
2nd year 
3rd year 
4th year 
5th year 
6th year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 
Level 7 
1st year 
2nd year 
3rd year 
Level 8 
1st year 
2nd year 
3rd year 

26,533 
27,975 
29,573 
31,571 
34,669 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

52,721 
54,563 
56,567 

59,824 
62,157 
65,050 

Level 9 
1st year 
2nd year 
3rd year 
Class 1 
Class 2 
Class 3 
Class 4 

Salary 
Per Annum 

S 

68,663 
71,104 
73,888 
78,098 
82,308 
86,516 
90,726 

THE POLICE AWARD 1965 
No. 2 of 1966. 

THE ABORIGINAL POLICE AIDES AWARD 
No. R31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 
No. P 10/1 of 1991. 
No. 1294/1 of 1991. 

COMMISSIONER S.A. KENNEDY. 
17 January 1992. 

Reasons for Decision. 
THE COMMISSIONER: By these applications the Western 
Australian Police Union of Workers seek variations to the 
Police Award 1965 and to the Aboriginal Police Aides 
Award. The applications are before the Commission by 
consent. 

The background to the applications is as follows. In 1989 
the Western Australian Police Union of Workers (hereinaf- 
ter 'the Applicant') filed an application for increases in 
award salary rates on work value grounds. The parties then 
entered into extended negotiations on a range of issues 
including the work value claim and matters going to 
structural efficiency. Substantive agreement had been 
reached between the parties by mid 1991 on a number of 
structural efficiency changes, including some going to 
award obligations, and on the general parameters of a total 
settlement of the work value claim; albeit there were 
contingent details and progress still to be sorted out. 
Subsequently the parties sought to have applications to vary 
these two awards proceed pursuant to the "special case" 
provisions of the Wage Fixing Principles current at that 
time. The applications so proceeded: first to a 'special case' 
conference and subsequently to hearing. The case put by the 
Applicant at the hearing, which case was supported by the 
Respondent, was that on the basis of the extended and 
intensive negotiations resulting in a settlement package 
being agreed between the parties, the terms of that package 
warranted a conclusion that 'special case' consideration 
should be applied. In that consideration the parties sought 
to have the Commission examine the parameters of the 
agreed total package and the merit of the terms in detail 
along with proposed implementation dates. These included 
an interim increase in salary rates which was said to be 
justified by including regard for work value changes already 
occurred but not properly accounted for. Other changes, 
including structural efficiency matters, were agreed and 
were to be implemented progressively with, the parties 
proposed, increases in salary rates no less than six months 
apart with the total increases as agreed being full and final 
settlement of all work value claims. 

The determinations of the Commission which resulted 
were to the following effect: that the 'special case' 
consideration was warranted: that an interim salary increase 
was justified on the changes and work value grounds 
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identified as in practice by then; that the parties should 
continue the course adopted for the purpose of achieving the 
commonly agreed parameters of final settlement over time 
but that in each instance of further salary increase, there 
would need to be further hearing by the Commission; and 
that the degree of implementation of agreed administrative 
change and award change would be a matter for considera- 
tion at that time. 

These applications then are the second stage of that 
process. The task for the parties here so far as the 
Commission is concerned remained threefold. First they had 
to satisfy the Commission of progress in fine detailing the 
terms of their overall agreement so that the efficacy of the 
package remained intact. Second they had to detail the 
progress in implementation of changes consequent on their 
structural efficiency measures. Third, they had to satisfy the 
Commission that there was no digression from the original 
parameters and format of the agreement between • them 
which could go to an undermining of the work value claims. 

Clearly, because the consideration here arises directly out 
of the case before the Commission from Matters No. P10 
of 1991 and 1294 of 1991 and the determination of those, 
these last remain the core of these further applications. There 
is nothing before me now which would warrant a conclusion 
that the justifications of the total package and the course 
adopted then was no longer valid. 

So far as the particular considerations here are concerned, 
the conclusions can be shortly stated. 

The changes in award conditions which the parties 
forecast in the earlier matters have come to fruition here. 
These were carefully analysed by Mr Stingemore and Mr 
Stirling on behalf of the Applicant in the context of the 
earlier case and by reference to the 26 agreed productivity 
initiatives as identified [Exhibit 4], I am satisfied that the 
parties have met the targets set earlier in this respect. 

Both parties have put detail before the Commission on the 
effect of the salary increases sought and on the concept of 
and impact of 'overlapping pay scales' [Exhibits 2, 3, 7, A 
and B], The costs involved in the increases sought here and 
the prospective increases which remain within the package 
and which the parties agree should be phased in with 
completion in January 1993, have been identified. Savings 
resulting from some of the changes agreed and sought to be 
implemented here, such as the ability to have rostered days 
off taken with regard to operational needs with consequen- 
tial savings on relief staffing costs, have been identified. The 
absorption of an industry allowance, the annual reviewing 
of allowances and other changes in the methods of applying 
aspects of remuneration have been identified. 

The significance of the overlapping pay scales was again 
emphasised and the relationship between the implementa- 
tion of these and the second and third stages of promotion 
by merit in the force is acknowledged. The parties agree that 
the overlapping pay scales would secure considerable 
progress in utilising existing skills at a level in the interests 
of the delivery of the ends of the police force while allowing 
of the employees so engaged being appropriately rewarded. 
Points of entry were identified, with the Respondent 
identifying transition arrangements. 

There is no doubt that the implemenation of the 
overlapping pay scales remains a significant step in the 
context of the parties' agreement. At this point the 
implementation of these is a contingency for the parties. 
What is intended for the purpose of achieving this is on the 
record of the proceedings here. It will not be taken further 
in the determination of these applications but the outcome 
obviously will be a matter to be raised subsequently before 
the Commission. 

Having regard for the record and what is before me on this 
occasion I am satisfied that the applications to vary the two 
awards should be ratified. It is noted that this conclusion 
does no more than dispose of a further part of the package 
as agreed earlier between the parties and put before the 
Commission. 

It is noted that the parties have identified further matters 
for discussion and implementation. It is noted that these are 
described as "fine tuning". It is noted that the Applicant 

says that its agreement to phase in the further salary 
increases is a recognition of the cost impact of the total and 
that it should not be construed as a concession that more or 
other than those work value and structural efficiency matters 
already raised and (now) largely settled, can be raised as 
preconditions to the further claims proceeding by consent. 

Having regard for the submissions and the record the 
determination of these claims will include an order for 
divisions which allow of the next of further stages of the 
package to be considered separately but in the context of the 
record of the total claims to date. 

It is noted that the parties differed on the matter of 
operative date but, in the event of the following conclusion 
that is not a dispute which in effect is of any moment. 

The operative date of the orders will be the 17th January 
1992 relative to the pay periods. 

Minutes will now issue. There will be a speaking to those 
minutes as required by either party. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 
No. P 10/1 of 1991. 
Police Award 1965 

No. 2 of 1966. 
COMMISSIONER S.A. KENNEDY. 

24 January 1992. 
Order. 

HAVING heard Mr P. Stingemore and with him Mr R. 
Stirling on behalf of the Applicant and Ms V. Zupanovich 
and with her Mr P. Kelly on behalf of the Respondent, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979 and by consent, do 
hereby orders — 

1. That the remainder of the claim, the specifics of 
which were jointly identified by the parties in the 
transcripted proceedings on Matter P 10/1 of 1991 
on the 14th day of January 1992, shall be divided 
from the claim determined in 2. hereof and shall 
be designated Matter No. P 10A of 1991. 

2. That the Police Award 1965 as amended be further 
varied in accordance with the following Schedule 
with effect from the beginning of the first pay 
period commencing on or after the 17th day of 
January 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: Immediately following the 

number and title "39. Award Modernisation" insert a new 
number and title "40. Adjustment of Reimbursement 
Allowances". 

2. Clause 5. —Definitions: Immediately following the 
definition "Practicable" insert the following definitions — 

"Part-time Employee" means an employee who is 
regularly employed to work not more than thirty-two 
(32) hours per week and not less than eight (8) hours 
per week. 

"Public Event" shall be deemed to include the 
following: the Christmas/New Year Road Safety 
Campaign, Easter Road Safety Campaign, Channel 7 
Christmas Pageant, Royal Agriculture Society Show, 
96FM Sky Show, Bindoon Rock Festival, Anzac Day 



Services and Marches, City to Surf Fun Run and/or 
similar such events. 

3. Clause 6. —Salaries: Delete this clause and insert in 
lieu thereof the following— 

6. — Salaries. 
(1) The rates payable in respect of the ordinary hours 

of duty shall be as prescribed hereunder. 
Provided that the rates prescribed for Commissioned 

Officers shall include allowance for duties performed 
beyond the forty hours per week and for work 
performed on public holidays and at weekends; 

Per 

(a) Commissioned Officers 
Commander 70,061 
Chief Superintendent 68,389 
Superintendent 61,786 
Chief Inspector 57,380 
Inspector 54,505 

(b) Uniformed and Detective Sergeants 
Senior Sergeant 44,140 
First Class Sergeant 40,516 
Sergeant 38,313 

(c) Other Ranks 
Senior Constable 35,422 
Constable First Class 32,494 
Constable 

5th year of service and thereafter 30,426 
4th year of service 29,570 
3rd year of service 28,814 
2nd year of service 28,108 
1st year of service 27,770 

Recruits in Training 25,000 
Hours worked in excess of forty (40) in a week on 

a voluntary basis at sporting or other public events shall 
be considered ordinary hours of duty and paid in 
accordance with the hourly rate prescribed in subclause 
(2) of this clause. 

(2) (a) For the purpose of ascertaining the rate per 
fortnight the total annual salary shall be multiplied by 
12 and divided by 313. 

(b) For the purpose of ascertaining the rate per day 
the rate per fortnight shall be divided by 10. 

(c) For the purpose of ascertaining the rate per hour 
the annual salary prescribed in subclause (1) of this 
clause shall be divided by three hundred and thirteen 
(313), multiplied by twelve (12) and divided by eighty 
(80). 

(3) An employee's salary shall be paid by direct 
funds transfer to the credit of an account as nominated 
by the employee at a bank, building society or credit 
union approved by the Under Treasurer or an Account- 
able Officer; provided that where such form of payment 
is impracticable or where some exceptional circum- 
stances exist, and by agreement between the Minister 
and the Union, payment by cheque may be made. 

(4) A constable shall not proceed to the 3rd year of 
service salary increment until satisfactory completion 
of the two (2) year probationary period. The application 
of this provision shall not apply to any employee 
engaged prior to 6 July 1990. 

(5) Where an employee has previous relevant 
experience in the Western Australia Police Force the 
Commissioner may take this into consideration in 
re-engaging such an employee. The Commissioner has 
absolute discretion to: 

(a) exempt the employee from undertaking part 
or full academy training: and/or 

(b) waive the requirements for the employee to 
undertake a period of probation: and/or 

(c) appoint the employee to a salary point 
contained within the constables range which 
recognises the previous relevant police expe- 
rience. 

(6) A part-time employee shall be paid a proportion 
of the appropriate full time salary contained in this 
clause dependent on the number of hours worked. The 

salary shall be calculated in accordance with the 
following formula: 

Hours worked per Full-time fortnightly 
fortnight salary 

4. Clause 10. —Travelling Allowances: 
A. Immediately following paragraph (b) of subclause 

(3) of this clause insert a new paragraph as follows — 
(c) The rate to be applied is that applicable for 

the locality/town in which the employee 
stays overnight, except for the final day or 
part thereof which is calculated at the rate for 
the previous overnight location. 

B. Immediately following paragraph (b) of subclause 
(4) of this clause insert a new paragraph as follows — 

(c) (i) An employee stationed in the metropol- 
itan area who is disadvantaged finan- 
cially by additional travelling costs 
incurred due to a requirement to attend 
an Academy course for a period of five 
(5) days or more may be paid a special 
allowance. 

(ii) Each claim is to be dealt with on its 
individual merits with the maximum 
allowable reimbursement being the rate 
prescribed in item 1 of the schedule to 
this clause. 

C. Delete subclause (16) of this clause. 
5. Clause 11. —Relieving Allowances: Delete subclause 

(4) of this clause and insert in lieu thereof the following — 
(4) (a) Subject to (b) hereof, when an employee, 

who is required to relieve or perform special 
duties in accordance with subclause (1) of 
this clause is authorised by the Commis- 
sioner to travel to the new locality in the 
employee's own motor vehicle, reimburse- 
ment shall be in accordance with appropriate 
rate of hire as prescribed by Clause 13.— 
Allowance for Use of Employee's Own 
Vehicle of this award. 

(b) (i) The journey is by the shortest practical 
route; and 

(ii) The reimbursement does not exceed the 
cost of the fare of the employee, the 
employee's spouse and dependent chil- 
dren by public conveyance which other- 
wise would be utilised for such return 
journey. 

6. Clause 12. —Transfer Allowances: Immediately fol- 
lowing subclause (8) of this clause insert the following — 

(9) (a) Subject to (b) hereof, when an employee who 
is required to transfer in accordance with 
subclause (1) of this clause decides to travel 
to the new residence in the employee's own 
vehicle in lieu of the reimbursement provided 
for in subclause (8) of this clause, reimburse- 
ment shall be in accordance with the appro- 
priate rate of hire as prescribed by Clause 
13. — Allowance for Use of Employee's Own 
Vehicle of this award. 

(b) (i) The journey is by the shortest practical 
route; and 

(ii) The reimbursement does not exceed the 
cost of the fare of the employee, the 
employee's spouse and dependent chil- 
dren by public conveyance which other- 
wise would be utilised for such return 
journey. 

(iii) Where the employee's spouse and de- 
pendent children do not accompany the 
employee in the employee's own motor 
vehicle, the reimbursement does not 
exceed the cost of the employee's fare 
by the public conveyance. 
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(10) (a) When an employee is not transferred from 
one station to another as provided in sub- 
clause (1) of this clause but is required by the 
Commissioner to change residences in the 
same locality outside the metropolitan area, 
the provisions of Clause 33. —Disturbance 
Allowance and subclause (5) of this clause 
shall apply but no other provisions of this 
clause shall apply. 

(b) The provisions of this subclause shall not 
apply to employees who change residences 
for personal reasons unless it can be estab- 
lished by the employee that the change in 
residence is beneficial to the Commissioner. 

7. Clause 13. —Allowance for Use of Employee's Own 
Vehicle: Delete subclause (3) and subclause (4) of this 
clause. 

8. Clause 14. —Additional Allowances: 
A. Delete subclause (1) of this clause and insert in 

lieu thereof the following: 
(1) (a) Subject to the provisions of Clause 7.— 

Higher Duties of this Award there shall be 
paid to an employee while occupying a 
position or performing any of the duties 
specified in Column 1 hereunder the appro- 
priate allowance prescribed in Column 2. 

Officer in Charge. 
Criminal Investigation Branch 
Officer in Charge. 
Road Traffic Patrol 
Officer in Charge, 
Liquor and Gaming Branch 
Officer in Charge. 
Firearms Branch 
Officer in Charge, 
Prosecuting Branch 
Officer in Charge. 
Forensic Branch 
Officer in Charge. 
Communications Branch 
Officer in Charge, 
Police Academy 
Officer in Charge. 
Establishment Branch 
Officer in Charge. 
Police Transport 
Officer in Charge. 
Staff Office 
Officer in Charge, 
Computing and Information Management Bureau 
Officer in Charge, 
Electronics Branch 
Being the holder of at least a Second Class 
Commercial Operator's Certificate of Proficiency 
(inclusive of all other allowances under this sub- 
clause) 
Senior Supervisor 
Water Police in possession of both a Certificate of 
Competency as Master Class V (Trading), or Higher 
Certification and a Certificate of Competency as 
Marine Engine Driver Grade II, or Higher Certifica- 
tion (inclusive of all other allowances under this 
subclause, except the allowance payable to members 
of the police diving squad) 
Officer in Charge of a Station 
required to occupy departmental quarters attached or 
adjacent thereto or an employee relieving in such 
position 
Regional Officers 
Detectives, including Probationary Detectives and 
Members attached to Internal Affairs, Internal 
Investigations Section or Bureau of Criminal Intelli- 
gence Field Surveillance 
Members of the Gold Stealing Detection Staff—who 
are not Detectives 
Members of the Hazardous Devices Squad (inclu- 
sive of all other allowances under this subclause) 
Radio Technicians if in possession of at least a 
Second Class Commercial Operator's Certificate of 
Proficiency of the equivalent Radio Technical 
Trades Certificate 
Trainee Radio Technicians on appointment 
Video Technicians where appropriately qualified 
Member of the Liquor and Gaming Branch 

Column 2 
S per 

annum 
1,330 

Air Wing- 520 
Officers holding a Commercial Pilot's Licence and 
in addition a Command Rating issued by the Civil 
Aviation Authority 
Officers holding a Commercial Pilot's Licence 460 
issued by the Civil Aviation Authority 
Members appointed to Community Affairs Branch 403 
Members of the Coronial Inquiry Section 403 
Sergeant in Charge, 403 
Traffic Patrol Region 
Officer in Charge, 403 
Public Relations Office, Traffic Patrol Perth 
Members of the Commercial Agents Squad 403 
Water Police in Possession of both a Certificate of 460 
Competency as Master Class V (Trading) or Higher 
Certification and a Certificate of Competency as 
Marine Engine Driver Grade II. or Higher Certifica- 
tion (inclusive of all other allowances under this 
subclause. except the allowance payable to members 
of the Police Diving Squad) 
Water Police in possession of a Certificate of 403 
Competency as Master Class V (Trading), or Higher 
Certification with an Engineering endorsement 
(inclusive of all other allowances under this sub- 
clause. except the allowance payable to members of 
the Police Diving Squad) 
Water Police in possession of a Certificate of 343 
Competency as Master Class V (Trading) Restricted, 
or Master Class V. or Marine Engine Driver Grade 
II (inclusive of all other allowances under this 
subclause. except the allowance payable to members 
of the Police Diving Squad) 
Water Police in possession of a Certificate of 226 
Competency as Coxwain (Trading) (inclusive of all 
other allowances under this subclause) 
3rd Class Commercial Radio Operator's Certificate 166 
of Proficiency (inclusive of all other allowances 
under this subclause) 
Members of the Communications Branch (other than 343 
Radio Technicians) 
Analyst Operator Computing and Information Man- 343 
agement Bureau 
Assistant Prosecution Officer, when appointed as 343 
such 
Members of the Legal Services Unit 343 
Members of the Traffic Patrol and member of the 283 
General Duties Section required to perform patrol 
and/or inquiry duties as the greater part of their duty 
Photography, after five years 226 
Breathalyser Operator 226 
Fingerprints —After 5 years experience and upon 226 
being classed as having attained expert status 
Members of the Police Diving Squad 226 
Sergeant in Charge of Mounted Police Section 435 
Playing Members Police Pipe Band 320 
Members of Division 79 403 
Members of Tactical Response Group 403 
Members of Forensic Branch 1st Year 286 

2nd Year 390 
3rd Year 496 
4th Year 636 

(b) Where an employee in receipt of an allow- 
ance for occupying a position contained in 
paragraph (a) of this subclause is temporarily 
transferred or seconded to a position in 
respect of which no allowance is payable, 
payment of such allowance shall cease after 
the expiration of a period of eight (8) weeks 
from the date of commencement of the 
temporary transfer or secondment. 

B. Delete subclause (6) of this clause and insert in 
lieu thereof the following — 
(6) Each employee (other than a commissioned 

officer) shall be paid a boot allowance of one 
hundred and thirty five (135) dollars per 
annum. 

(7) Where a part-time employee is eligible for 
the payment of an allowance under this 
clause such allowance shall be calculated on 
the proportion of total hours worked by the 
employee in that year to the total standard 
hours had the employee been employed on a 
full-time basis for the year. 

9. Clause 16. —Prisoners' Rations: 
A. In subclause (1) insert the words 'and Eucla' after 

the words 'North West'. 
B. Delete subclause (2) and renumber subclause (3) 

as subclause (2). 
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10. Clause 18. —Hours of Duty: 
A. Immediately following paragraph (b) of subclause 

(1) insert a new paragraph, as follows: 
(c) An employee, other than a commissioned 

officer, rostered off duty who returns on a 
voluntary basis for additional duty at sporting 
or other public events shall be paid at the 
hourly rate provided in paragraph (c) of 
subclause (2) of Clause 6. —Salaries. In such 
instances the other provisions of this award 
are suspended and the provisions of Clause 
19. —Overtime shall not apply. 

In the event that cancellation of the 
sporting or other public event occurs within 
twelve (12) hours of the contracted starting 
time for the sporting or other public event, 
employees not previously notified of the 
cancellation will be compensated by pay- 
ment of two (2) hours pay at the ordinary rate 
of pay. 

B. Delete paragraphs (b), (c), (d) and (e) of subclause 
(2) and insert in lieu thereof the following— 

(b) The accrued days off shall be taken at a time 
mutually convenient to the employee and the 
Commissioner at any time during the year 
when such entitlement is due or where a 
mutually convenient time cannot be agreed 
at a time determined by the Commissioner. 
Where the accrued days are not taken as 
above residual days shall be taken as a block 
in the following year either before or in 
conjunction with annual leave. 

(c) Where an employee is required to return to 
work on a day allocated as an accrued day off 
an alternative day shall be allocated unless 
such day was shown on a roster posted in 
accordance with subclause (7) of this clause. 

(d) An employee other than a Commissioned 
Officer, who is required to return to work on 
a day allocated as an accrued day off on a 
roster posted in accordance with subclause 
(7) of this clause shall be paid as a minimum 
payment at overtime rates for three (3) hours 
plus one (1) hour for travelling. 

C. Renumber paragraph (f) as paragraph (e). 

D. Delete paragraph (b) of subclause (3) of this 
clause and insert in lieu thereof the following — 

(b) Subject to (v) hereof, places other than a 
centre, shifts of eight (8) continuous hours 
shall be worked as required by local condi- 
tions provided — 

(i) where more than one (1) shift is worked 
each day such shifts shall alternate 
weekly; 

(ii) that due to local conditions at and in 
accordance with the safety and welfare 
requirements of the employees, addi- 
tional employees may be rostered from 
day shift onto an afternoon shift or night 
shift in any week to cover known 
situations on particular days; 

(iii) such changes as prescribed in subpara- 
graph (ii) of this paragraph shall be 
indicated in advance on rosters when 
rosters are posted in accordance with 
subclause (7) of this clause; and 

(iv) where employees are required to be 
rostered for day, afternoon and night 
shifts the afternoon and night shifts to 
be worked shall be distributed evenly 
between such employees. 

(v) This subclause shall not apply to an 
officer in charge of a station required to 
occupy departmental quarters attached 

or adjacent thereto or to an employee 
relieving in such position who shall 
have no fixed daily hours. 

E. Delete paragraph (b) of subclause (8) of this 
clause and insert in lieu thereof the following — 

(b) (i) Other than in an 'emergency' as defined in 
this award an employee shall be allowed at 
least eight (8) consecutive hours off duty 
between the end of one ordinary shift and the 
commencement of the next ordinary shift. 

(ii) Where an employee who has not had at least 
eight (8) consecutive hours off duty since the 
completion of his/her last ordinary shift is 
fatigued due to authorised overtime and there 
are four (4) hours or more of the next rostered 
shift remaining to be worked, the employee 
may, with the approval of his/her officer in 
charge, be excused from such part of the shift 
to allow the designated break and shall be 
deemed to have commenced that shift at the 
rostered start time. If a part shift is worked, 
a shift penalty, if appropriate, will be paid. 

(iii) Where an employee who has not had at least 
eight (8) consecutive hours off duty since the 
completion of his/her duty since the comple- 
tion of his/her last ordinary shift is fatigued 
due to authorised overtime and there are less 
than four (4) hours of the rostered shift 
remaining to be worked, the employee may, 
with the approval of his/her officer in charge, 
be excused from duty and shall be deemed to 
have worked the shift. However, in these 
circumstances, a shift penalty will not be 
paid. 

(iv) Where the overtime incurred between ordi- 
nary shifts exceeds four (4) hours (and the 
employee has not had at least eight consecu- 
tive hours off duty between the end of one 
ordinary shift and the commencement of the 
next) he/she may, with the approval of 
his/her officer in charge, be excused from the 
next rostered shift in lieu of the overtime 
incurred. In these circumstances, a shift 
penalty, if appropriate will be paid. 

(v) Overtime is to be documented in the usual 
way (e/g. court slip, report with overtime 
claim, etc). 

(vi) An employee seeking to be excused from 
their next rostered shift or part shift must 
personally contact their officer in charge or 
another officer in authority for approval prior 
to the commencement of the shift. Such 
approval shall not be withheld except in an 
'emergency' as defined. 

F. Delete subclause (9) of this clause and insert in 
lieu thereof the following — 

(9) (a) The shift arrangements prescribed in 
subclause (3) of this clause may be 
varied to meet the needs of a particular 
station, non-centre or centre. Such 
changes must be premised on the under- 
standing that the majority of the em- 
ployees stationed in the section, station 
or branch must genuinely agree in 
accordance with the requirements of 
Clause 39. —Award Modernisation of 
this award. 

(b) Such variation in 'shift arrangements 
may include any variation or combina- 
tion of six (6), eight (8) or ten (10) hour 
shifts and in excess of five (5) shifts in 
a week or forty (40) hours per week. 

(c) Where shifts of other than eight (8) 
hours are worked, meal breaks allowed 
under subclause (6) of this clause and 
shift penalties provided under subclause 
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(3) of Clause 20. —Extra Payment for 
Weekend and other Duty shall be 
allowed on a pro rata basis according to 
the number of hours in the shift. 

(10) (a) Notwithstanding other provisions con- 
tained in this clause, a part-time em- 
ployee may be employed for a minimum 
of eight (8) hours per week and a 
maximum of thirty two (32) hours per 
week. 

(b) An employee's regular part-time hours 
may be varied by the Commissioner 
with the consent of the employee and 
where this occurs, time worked up to 
eight (8) hours on any day or a total of 
forty (40) hours in a week is not 
overtime but an extension of the con- 
tract hours for that day or week. 

(c) Other provisions apply on a pro-rata 
basis. 

(11) Where practicable, an employee should be 
allowed four (4) rostered weekends off duty 
over each period of twelve (12) weeks. 

11. Clause 19. —Overtime: Delete subclause (6) of this 
clause and insert in lieu thereof the following — 

(6) In calculating payment for overtime the following 
arrangements shall apply. 

(a) No payment to be made for work performed 
under fifteen (15) minutes. 

(b) Payments for thirty (30) minutes shall be 
made for authorised overtime of between 
fifteen (15) and thirty (30) minutes. 

(c) The same procedure as contained in para- 
graph (a) and paragraph (b) of this subclause 
shall apply for each thirty (30) minutes after 
the first. 

(7) Notwithstanding any other provisions contained 
in this award, the Commissioner may determine 
localities or stations where an ongoing regular 
additional shift of eight (8) hours each fortnight 
or an additional four (4) hours per week shall be 
worked on a regular basis in accordance with the 
following arrangements. 
(a) The additional eight (8) hour shifts shall be 

rostered in advance and clearly shown on the 
roster. 

(b) The allowance to be paid for the additional 
eight (8) hours actually worked is separate 
from any other overtime provided in this 
clause. The allowance shall be paid at the rate 
of thirteen (13) times the base hourly rate 
prescribed in paragraph (c) of subclause (2) 
of Clause 6. —Salaries. 

(c) An officer in charge of a station required to 
occupy departmental quarters attached or 
adjacent thereto, or an employee relieving in 
such position, who has no fixed daily hours 
shall be paid the allowance for working an 
additional four (4) hours each week. 

(d) The allowance shall not apply: 
(i) for any period of paid or unpaid leave; 

or 
(ii) for any period when an employee is 

attending an in-service course; or 
(iii) when the additional hours are not 

actually worked. 
(8) The provisions of this clause shall not apply to an 

employee who returns on a voluntary basis for 
additional duty at sporting or public events. 

(9) The provisions of this clause do not apply to 
commissioned officers. 

12. Clause 20. —Extra Payment For Weekend and Other 
Duty: Delete subclauses (1), (2) and (3) of this clause and 
insert in lieu thereof the following respectively — 

(1) Employees other than commissioned officers and 
recruits in training shall be paid an allowance of 
S15.50 for each ordinary eight (8) hour shift 
actually worked, other than day shifts worked on 
Monday to Friday. 

(2) Employees other than those designated as Officer 
in Charge of a station required to occupy 
departmental quarters attached or adjacent thereto, 
or who are working in excess of forty (40) hours 
in a week on a voluntary basis at sporting and 
other public events who work shifts of other than 
eight (8) hours duration under the provisions of 
subclause (9) of Clause 18. —Hours of Duty shall 
be paid the shift allowance prescribed in subclause 
(3) of this clause on a pro rata basis. 

(3) A part-time employee shall be paid a proportion 
of the appropriate allowance contained in this 
clause dependent on the number of hours worked. 

13. Clause 21. —Annual Leave: 

A. Delete paragraph (c) of subclause (1) of this 
clause and insert in lieu thereof the following — 

(c) With mutual consent of the Commissioner 
and the employee annual leave may be taken 
in more than one period. Such periods to be 
not less than 14 days. 

B. Delete subclause (2) of this clause and insert in 
lieu thereof the following — 

(2) (a) Where an employee on annual leave is 
recalled to attend at court from matters 
arising during the course of his/her 
duties or to perform other duties the 
employee shall be paid or be entitled to 
for each day or part thereof additional 
payment at ordinary rates for the period 
of the recall including travelling time 
plus one (1) day added to his/her annual 
leave or at the option of the employee 
two (2) days added to his/her annual 
leave. 

(b) Where an employee is required to attend 
court on an additional day granted for 
previous attendance under paragraph (a) 
of this subclause, he/she shall be enti- 
tled to an additional day for attending 
that court and two (2) further days, a 
total entitlement of three (3) days. Such 
additional days as defined under this 
subclause shall be taken at a time 
mutually agreed between the employee 
and the Commissioner. 

(c) Where an employee is ill during his/her 
period of annual leave and produces at 
the time or as soon as practicable 
thereafter medical evidence to the satis- 
faction of the Commissioner that he/she 
was as a result of illness confined to 
his/her place of residence or a hospital 
for at least seven (7) days may with the 
approval of the Commissioner be 
granted at a time convenient to the 
Commissioner additional leave equiva- 
lent to the period during which he/she 
was so confined. 

(d) Where an employee is required to attend 
for a promotional examination or pro- 
motional appeal hearing during the 
period of his/her annual leave he/she 
shall be granted a day in lieu. Such day 
to be added to his/her annual leave. 
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C. Delete subclause (4) of this clause and insert in 
lieu thereof the following — 

(4) Notwithstanding the provisions contained in 
this clause the salary payable to a part-time 
employee during the period of leave shall be 
calculated, based on the fortnightly salary at 
the time the leave is taken, in accordance 
with the following formula — 
Hours worked per Full-time fortnightly 

fortnight salary 
  x   

80 1 
(5) A loading of 18.75% shall be paid to 

employees when proceeding on annual leave, 
calculated on the award rate of pay with 
respect to a maximum of five (5) weeks 
annual leave. Provided that in no case shall 
the loading exceed the amount set out in the 
Australian Bureau of Census and Statistics 
publication for "Average Weekly Earnings 
per Male Employed Unit in W A" for the 
September quarter immediately preceding 
the date the leave became due. 

(6) Annual leave loading shall not be due in 
respect of any pro rata leave to which an 
employee is entitled on resignation. 

14. Clause 22. —Police Youth Clubs: Delete subclauses 
(1) and (2) of this clause and insert in lieu thereof the 
following — 

(1) Members of the Police Force appointed to full 
time Youth Activities with the Federation of 
Western Australian Police and Citizens' Youth 
Club (Inc) shall be granted an allowance of two 
hundred and seventy seven dollars ($277.00) per 
annum whilst so appointed. 

(2) Members of the Police Force appointed to perform 
duties involving not less than fifty percent of their 
time of youth work shall be paid an allowance of 
one hundred and forty three dollars ($143.00) per 
annum whilst so appointed. 

(3) An employee who is employed on a part-time 
basis shall be paid a proportion of the appropriate 
allowance contained in this clause dependent on 
hours worked. 

15. Clause 25. —Long Service Leave: Delete this clause 
and insert in lieu thereof the following — 

25. —Long Service Leave. 
(1) (a) Employees whose continuous service does 

not exceed ten (10) years as at July 1, 1977 
are entitled to thirteen (13) weeks long 
service leave: 

(i) after a period of ten (10) years continu- 
ous service; and 

(ii) after each further period of seven (7) 
years continuous service. 

(b) Employees whose continuous service began 
before July 1, 1977 and who as at that date 
have at least ten (10) years continuous 
service but no more than twenty (20) years 
continuous service are entitled to long serv- 
ice leave calculated on the following basis: 

(i) for each year of such continuous service 
after July 1, 1977 an amount of long 
service leave calculated of the basis of 
thirteen (13) weeks for ten (10) years 
continuous service; and 

(ii) for each year of such continuous service 
after July 1, 1977, an amount of long 
service leave calculated on the basis of 
thirteen (13) weeks for seven (7) years 
continuous service, except that employ- 
ees are not entitled to long service leave 
until their complete years of continuous 
service entitle them to thirteen (13) 
weeks long service leave. 

(c) Employees whose continuous service began 
before July 1, 1977 and who as at that date 
have more than twenty (20) years continuous 
service are entitled to thirteen (13) weeks 
long service leave: 

(i) after a period of ten (10) years' continu- 
ous service; and 

(ii) after a further period of ten (10) years' 
continuous service; and 

(iii) after each further period of seven (7) 
years' continuous service. 

(2) Notwithstanding the foregoing provisions of this 
clause each employee shall, in addition to the 
entitlement thereby conferred, be entitled to one 
(1) days leave with pay for each year of 
continuous service completed on or before June 
30, 1984. 

(3) On and after July 1, 1984 each employee shall 
qualify for long service leave in the following 
terms: 

(a) Subject to paragraph (d) of this subclause an 
employee who has completed seven (7) years 
continuous service with the employer shall 
be entitled to thirteen (13) weeks long service 
leave on full pay. 

(b) For each subsequent period of seven (7) 
years' service an employee shall be entitled 
to an additional thirteen (13) weeks long 
service leave on full pay. 

(c) A long service leave entitlement which fell 
due between July 1, 1984 and March 16, 
1988 amounted to three (3) months. A long 
service leave entitlement which falls due on 
or after March 16, 1988 shall amount to 
thirteen (13) weeks. 

Subject to the Commissioner's convenience 
and approval an employee may take the leave in 
not more than three (3) separate periods subject to 
the following — 

in the case of long service leave which fell 
due between July 1, 1984 and March 16, 
1988, the portion of long service leave shall 
be one complete month's entitlement or a 
multiple thereof; 

in the case of long service leave which 
falls due on or after March 16, 1988, the 
portion of long service leave shall be not less 
than four (4) weeks entitlement and portions 
in excess of four (4) weeks shall be in 
multiples of one (1) week's entitlement and 
provided also that a minimum balance of 
long service leave of four (4) weeks is 
available for utilisation. 

(d) For the purposes of determining an em- 
ployee's long service leave entitlement under 
the provisions of paragraphs (a), (b) and (c) 
of this subclause the expression "continuous 
service" includes any period during which 
the employee is absent on full pay or part pay 
but does not include: 

(i) any period exceeding two (2) weeks 
during which an employee is absent on 
leave without pay or maternity leave, 
except where leave without pay is 
approved for the purpose of fulfulling an 
obligation by the Government of West- 
ern Australia to provide staff for a 
particular assignment external to the 
Public Sector of Western Australia; 

(ii) any period during which an employee is 
taking long service leave entitlement or 
any portion thereof except in the case of 
subclause (12) of this clause when the 
period excised will equate to a full 
entitlement of thirteen (13) weeks; 
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(iii) any service by an employee who re- 
signs, is dismissed or whose services are 
otherwise terminated other than service 
prior to such resignation, dismissal or 
termination when their prior service had 
actually entitled the employee to the 
long service leave provided under this 
clause; 

(iv) subject to paragraph (v) of this sub- 
clause, any period of service between 
the sixth anniversary date of the em- 
ployee having accrued an entitlement to 
long service leave, or a deferred com- 
mencing date approved by the Commis- 
sioner pursuant to subclause (4) of this 
clause and the date on which the 
employee clears that entitlement; 

(v) any service by the employee between 
the date by which long service leave 
entitlements are required to be cleared 
pursuant to subclause (5) of this clause, 
or a deferred commencing date ap- 
proved by the Commissioner pursuant 
to subclause (4) of this clause and the 
date on which the employee clears the 
entitlement required; 

(vi) any service by an employee who has 
been granted a deferment for the taking 
of long service leave by the Commis- 
sioner because of impending retirement 
pursuant to subclauses (4) or (5) of this 
clause, between a deferred commencing 
date approved by the Commissioner and 
the date the employee retires or, clears 
a full entitlement to long service leave 
if the employee does not retire on the 
date nominated; 

(vii) any period of service that was taken into 
account in ascertaining the amount of a 
lump sum payment in lieu of long 
service leave; 

(viii) any service of the employee prior to 
attaining the age of eighteen (18) years. 

(4) (a) Long service leave shall be taken at any time 
within six (6) years of it becoming due, at the 
convenience of the Commissioner. Provided 
that the Commissioner may approve the 
deferment of the taking of long service leave 
beyond six (6) years in exceptional circum- 
stances. Provided further that such excep- 
tional circumstances shall include retirement 
within seven (7) years of the date of 
entitlement. 

(b) Approval to defer the taking of long service 
leave may be withdrawn or varied at any time 
by the Commissioner giving the employee 
notice in writing of the withdrawal or 
variation. 

(5) (a) Employees having an entitlement to long 
service leave at March 1, 1988 are required 
to clear one full entitlement of long service 
leave before March 1, 1994. 

(b) Employees having more than one (1) entitle- 
ment to long service leave at March 1, 1988 
shall be required to clear one (1) full 
entitlement of long service leave by March 
1, 1994 and a further full entitlement within 
each six (6) years thereafter, until the 
employees entitlement to long service leave 
has been cleared. 

(c) Provided that the Commissioner may ap- 
prove the deferment of the taking of long 
service leave beyond March 1, 1994 in 
exceptional circumstances. Provided further 
that such exceptional circumstances shall 
include retirement on or before March 1, 
1995. 

(6) (a) On the first working day of March in each 
year the Commissioner shall by notice in 
writing advise each relevant employee in the 
Department: 

(i) of the amount of long service leave 
which the employee is then entitled 
under the provisions of this clause; 

(ii) of the amount of long service leave to 
which the employee will become enti- 
tled at any time during the next succeed- 
ing twelve (12) months; and 

(iii) the date by which the leave is required 
to be cleared pursuant to subclause (4) 
and subclause (5) of this clause. 

(b) The notice referred to in paragraph (a) of this 
subclause shall require the employee to 
furnish to the Commissioner within one (1) 
month of the receipt of the notice, particulars 
of the dates between which the employee 
desires to take the long service or part thereof 
to which the employee is or will become 
entitled, and whether, to what extent and for 
what reasons the employee desires to defer 
the taking of the leave. 

(7) On application to the Commissioner a lump sum 
payment for the money equivalent of any: 
(a) Long Service Leave entitlement for continu- 

ous service as provided in paragraph (a) and 
paragraph (b) of subclause (3) of this clause 
shall be made to an employee who resigns, 
retires, is retired or is dismissed or in respect 
of an employee who dies; 

(b) Pro rata long service leave based on continu- 
ous service of a lesser period than that 
provided in paragraph (a) and paragraph (b) 
of subclause (3) of this clause for a long 
service leave entitlement shall be made — 

(i) to an employee who retires at or over the 
age of 55 years or who is retired on the 
grounds of ill health if the employee has 
completed not less than twelve (12) 
months continuous service before the 
date of retirement; 

(ii) to an employee who, not having re- 
signed is retired by the Commissioner 
for any other cause, if the employee has 
completed not less than three (3) years 
continuous service before the date of 
retirement; or 

(iii) in respect of an employee who dies, if 
the employee has completed not less 
than twelve (12) months continuous 
service before the date of death. 

(c) In the case of a deceased employee, payment 
shall be made to the estate of the employee 
unless the employee is survived by a legal 
dependant approved by the Commissioner, in 
which case payment shall be made to the 
legal dependent. 

(8) The calculation of the amount due for long service 
leave accrued and for pro rata long service leave 
shall be made at the rate of salary of an employee 
at the date of retirement or resignation or death, 
whichever applies. 

(9) (a) An employee who desires to be granted a 
period of long service leave shall give at least 
two (2) months notice in writing of the fact 
and shall make application to the Commis- 
sioner. The application shall state the amount 
of leave required and the date from which the 
leave is to commence. In case of emergency 
and for reasons to be stated in writing, an 
employee may at any time apply to the 
Commissioner for any long service leave 
due. 
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(b) An employee may prior to commencing long 
service leave request approval for the substi- 
tution of another date for commencement of 
long service leave and the Commissioner 
may approve such substitution. 

(10) Interstate: 
(a) Where an employee was, immediately prior 

to being employed under the provisions of 
the Police Act, employed in the Service of 
the Commonwealth or of any other State of 
Australia and the period between the date 
when the employee ceased previous employ- 
ment and the date of commencing employ- 
ment does not exceed one (1) week, that 
employee shall be entitled to long service 
leave determined in the following manner: 

(i) The pro rata portion of long service 
leave to which the employee who have 
been entitled up to the date of appoint- 
ment under the provisions of the Police 
Act shall be calculated in accordance 
with the provisions that applied to the 
previous employment referred to, but in 
calculating that period of pro rata long 
service leave, any long service leave 
taken or any benefit granted in lieu of 
any such long service leave during that 
employment shall be deducted from any 
long service leave to which the em- 
ployee may become entitled under this 
Clause; and 

(ii) The balance of the long service leave 
entitlement of the employee shall be 
calculated upon appointment under the 
provisions of the Police Act in accor- 
dance with the provisions of this clause. 

(b) The maximum break in employment permit- 
ted by paragraph (a) of this subclause may be 
varied by the approval of the Commissioner 
provided that where employment under the 
provision of the Police Act commenced more 
than one (1) week after ceasing the previous 
employment, the period in excess of one (1) 
week does not exceed the amount of accrued 
and pro rata annual leave paid out at the date 
the employee ceased with the previous 
employer or in the case of defence forces the 
employee applied to join the police force 
before ceasing the previous employment and 
was inducted into police training in the first 
available police academy school. This matter 
must be negotiated and documented as part 
of the recruitment process. 

(c) An employee previously employed by the 
Commonwealth or by any other State of 
Australia shall not proceed on any period of 
long service leave until the employee: 

(i) has served a period of not less than three 
(3) years continuous service under this 
award; and 

(ii) is entitled to thirteen (13) weeks long 
service leave on full pay. 

The Commissioner may approve of an 
employee proceeding on long service leave 
prior to the employee completing three (3) 
years continuous service. 

(d) Nothing in this clause confers or shall be 
deemed to confer on any employee previ- 
ously employed by the Commonwealth or by 
any other State of Australia any entitlement 
to a complete period of long service leave 
that accrued in the employees favour prior to 
the date on which the employee commenced 
employment under the provisions of the 
Police Act. 

(e) Intrastate: 
Where an employee was immediately 

prior to being employed under the provisions 
of the Police Act, an employee in: 

(i) a department or sub-department of the 
Public Service established pursuant to 
the Public Service Act 1978; 

(ii) a statutory authority listed in Schedule 
1 of the Financial Administration and 
Audit Act 1985; 

(iii) either of the Houses of the Parliament 
of the State under the separate control 
of the President or Speaker or under 
their joint control; 

(iv) the Health Education Council; or 
(v) the Nurses Board of W.A., 

and the period between the date when the 
employee ceased previous employment and 
the date of commencing employment under 
the provisions of the Police Act does not 
exceed one (1) week, that employees shall be 
entitled to thirteen (13) weeks of long service 
leave on full pay on whichever is the earliest 
date of: 

(I) the date on which the employee would 
have become entitled to long service 
leave had the employee remained in the 
former employment; or 

(II) the date determine by: 
(aa) calculating the pro rata portion of 

long service leave to which the 
employee would have been entitled 
up to date of appointment under the 
Police Act, in accordance with the 
provisions that applied to the pre- 
vious employment referred to, but 
in calculating that period of pro 
rata long service leave, any long 
service leave taken or any benefit 
granted in lieu of any such long 
service leave during that employ- 
ment shall be deducted from any 
long service leave to which the 
employee may become entitled 
under this clause; and 

(bb) by calculating the balance of the 
long service leave entitlement of 
the employee upon appointment 
under the provisions of the Police 
Act in accordance with the provi- 
sions of this clause. 

(f) The maximum break in employment permit- 
ted by paragraph (e) of this subclause may be 
varied by the approval of the Commissioner 
provided that where employment under the 
provisions of the Police Act commenced 
more than one (1) week after ceasing the 
previous employment, the period in excess of 
one (1) week does not exceed the amount of 
accrued and pro rata annual leave paid out 
at the date the employee ceased with the 
previous employer. This matter must be 
negotiated and documented as part of the 
recruitment process. 

(g) An employee who was not paid out for 
accrued and pro rata annual leave held at the 
date of ceasing previous employment shall 
comply with the provisions of paragraph (e) 
of this subclause. 

(h) In addition to any entitlement arising from 
the application of paragraph (e) of this 
subclause, an employee previously employed 
by a prescribed State body or statutory 
authority may, on approval of the Commis- 
sioner, be credited with any period of long 
service leave to which he/she became entitled 
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during the former employment but had not 
taken at the date of appointment under the 
provisions of the Police Act provided the 
employees' former employer had given ap- 
proval for the employee to accumulate the 
entitlement. 

(11) An employee who has elected to retire at or over 
the age of fifty five (55) years and who will 
complete not less than twelve (12) months 
continuous service before the date of retirement 
may make application to take pro rata long 
service leave before the date of retirement. 

(12) (a) A full time employee who, during a qualify- 
ing period towards an entitlement of long 
service leave was employed continuously on 
both a full and part time basis may elect to 
take a lesser period of long service leave 
calculated by converting the part-time serv- 
ice to equivalent full time service. 

(b) A full time employee who, during a qualify- 
ing period towards an entitlement of long 
service leave was employed continuously on 
a part time basis may elect to take a lesser 
period of long service leave calculated by 
converting the part-time service to equivalent 
full time service. 

(13) Notwithstanding the foregoing, provisions in this 
clause, the Commissioner may direct an employee 
to take accrued long service leave and may 
determine the date of which such leave shall 
commence. 

(14) Where an employee is ill during the period of long 
service leave and produces at the time, or as soon 
as practicable thereafter, medical evidence to the 
satisfaction of the Commissioner that as a result 
of the illness the employee was confined to his/her 
place or residence or a hospital for a period of at 
least fourteen (14) consecutive calendar days, the 
Commissioner may grant sick leave for the period 
during which the employee was so confined and 
reinstate long service leave equivalent to the 
period of confinement. 

(15) (a) An employee shall, when recalled from long 
service leave to attend at Court from matters 
arising during the course of their duties or to 
perform other duties, be paid or be entitled 
to for each day or part thereof additional 
payments at ordinary hours rates for the 
period of the recall including travelling time 
plus one (1) day added to his/her long service 
leave or at the option of the employee, two 
(2) days added to his/her long service leave. 

(b) Where an employee is required to attend 
court on an additional day granted for 
previous attendance under paragraph (a) of 
this subclause he/she shall be entitled to an 
additional day for attending that court and 
two (2) further days, a total entitlement of 
three (3) days. Such additional days as 
defined under this paragraph shall be taken 
at a time mutually agreed between the 
employee and the commissioner. 

16. Clause 37. —Camping Allowance: Delete paragraph 
(1) of subclause (2) of this clause. 

17. Clause 39. —Award Modernisation: Immediately after 
this clause insert a new clause as follows — 

40. — Adjustment of Reimbursement Allowances. 
The rates of all allowances which are for reimbursement 

provided in the award shall be reviewed each year with any 
variations to have effect on and from July 1 each year. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 
No. 1294/1 of 1991. 

Aboriginal Police Aides Award 
No. R31 of 1979. 

COMMISSIONER S.A. KENNEDY. 
24 January 1992. 

Order. 
HAVING heard Mr P. Stingemore and with him Mr R. 
Stirling on behalf of the Applicant and Ms V. Zupanovich 
and with her Mr P. Kelly on behalf of the Respondent, now 
therefore I the undersigned, pursuant to the powers conferred 
by the Industrial Relations Act 1979 and by consent, do 
hereby order— 

1. That the remainder of the claim, the specifics of 
which were jointly identified by the parties in the 
transcripted proceedings on Matter No. 1294/1 of 
1991 on the 14th day of January 1992, shall be 
divided from the claim determined in 2. hereof and 
shall be designated Matter No. 1294A of 1991. 

2. That the Aboriginal Police Aides Award as 
amended be further varied in accordance with the 
following schedule with effect from the beginning 
of the first pay period commencing on or after the 
17th day of January 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Immediately following the 

number and title "22. Award Modernisation" insert a new- 
number and title "23. Adjustment of Reimbursement 
Allowances". 

2. Clause 5. —Definitions: Immediately following the 
definition "North West" insert the following definitions — 

"Part-time employee" means an employee who is 
regularly employed to work not more than thirty two 
(32) hours per week, and not less than eight (8) hours 
per week. 

"Public Event" shall be deemed to include the 
following: the Christmas/New Year Road Safety 
Campaign, Easter Road Safety Campaign, Channel 7 
Christmas Pageant, Royal Agricultural Society Show, 
96FM Sky Show, Bindoon Rock Festival, Anzac Day 
Services and Marches, City to Surf Fun Run and/or 
similar such events. 

3. Clause 6. —Salaries: 
A. Delete subclause (1) of this clause and insert in 

lieu thereof the following — 
(1) The rates payable in respect of the ordinary 

hours of duty shall be as described hereunder: 

Per 
Annum 

$ 
Police Aide 25,706 
First Class Aide 26,694 
Senior Aide 29,147 

Hours worked in excess of forty (40) in a 
week on a voluntary basis at sporting or other 
public events shall be considered ordinary 
hours of duty and paid in accordance with the 
hourly rate prescribed in subclause (3) of this 
clause. 
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B. Immediately following subclause (2) of this 
clause insert the following new subclauses — 

(3) For the purpose of ascertaining the rate per 
hour the annual salary prescribed in sub- 
clause (1) of this clause shall be divided by 
three hundred and thirteen (313), multiplied 
by twelve (12) and divided by eighty (80). 

(4) A part-time employee shall be paid a 
proportion of the appropriate full-time salary 
contained in this clause dependent on the 
number of hours worked. The salary shall be 
calculated in accordance with the following 
formula- 
Hours worked per Full-time fortnightly 

fortnight salary 
  x   

80 1 
4. Clause 9. —Travelling Allowances: 

A. Immediately following paragraph (b) of subclause 
(3) of this clause, insert a new paragraph as follows — 

(c) The rate to be applied is that applicable for 
the locality/town in which the employees 
stays overnight, except for the final day or 
part thereof which is calculated at the rate for 
the previous overnight location. 

B. Immediately following paragraph (b) of subclause 
(4) of this clause, insert a new paragraph as follows — 

(c) (i) An employee stationed in the metropol- 
itan area who is disadvantaged finan- 
cially by additional travelling costs 
incurred due to a requirement to attend 
an Academy course for a period of five 
(5) days or more may be paid a special 
allowance. 

(ii) Each claim is to be dealt with on its 
individual merits with the maximum 
allowable reimbursement being the rate 
prescribed in item 1 of the schedule to 
this clause. 

5. Clause 10. —Relieving Allowances: Delete subclause 
(4) of this clause and insert in lieu thereof the following — 

(4) When an employee who is required to relieve or 
perform special duties in accordance with sub- 
clause (1) of this clause is authorised by the 
Commissioner to travel to the new locality in the 
employee's own motor vehicle, reimbursement 
shall be in accordance with the appropriate rate of 
hire as prescribed by Clause 13. —Allowance for 
Use of Employee's Own Vehicle of this award. 
Provided: 
(a) The journey is by the shortest practical route; 

and 
(b) The reimbursement does not exceed the cost 

of the fare of the employee, the employee's 
spouse and dependent children by public 
conveyance which otherwise would be util- 
ised for such return journey. 

6. Clause 11. —Transfer Allowances: Immediately fol- 
lowing subclause (8) of this clause insert the following 
subclauses — 

(9) When an employee who is required to transfer in 
accordance with subclause (1) of this clause 
decides to travel to the new residence in em- 
ployee's own vehicle in lieu of the provision of 
subclause (8) of this clause, reimbursement shall 
be in accordance with the appropriate rate of hire 
as prescribed by Clause 13. —Allowance for Use 
of Employee's Own Vehicle of this award. 
Provided: 
(a) The journey is by the shortest practical route; 

and 
(b) The reimbursement does not exceed the cost 

of the fare of the employee, the employee's 
spouse and dependent children by pubic 

conveyance which otherwise would be util- 
ised for such return journey; and 

(c) Where the employee's spouse and dependent 
children do not accompany the employee in 
the employee's own motor vehicle, the 
reimbursement does not exceed the cost of 
the employee's fare by the public convey- 
ance. 

(10) (a) When an employee is not transferred from 
one station to another as provided in sub- 
clause (1) of this clause but is required by the 
Commissioner to change residences in the 
same locality outside the metropolitan area, 
the provisions of Clause 33. —Disturbance 
Allowance and subclause (5) of this clause 
shall apply but no other provisions in this 
clause shall apply. 

(b) The provisions of this subclause shall not 
apply to employees who change residences 
for personal reasons unless it can be estab- 
lished by the employee that the change in 
residence is beneficial to the Commissioner. 

7. Clause 12. —Allowance for Use of Employee's Own 
Vehicle: Delete subclause (3) and subclause (4) of this 
clause. 

8. Clause 13. —Additional Allowances: Immediately 
following subclause (3) of this clause insert the following 
subclause — 

(4) Where a part-time employee is eligible for the 
payment of an allowance under this clause such 
allowance shall be calculated on the proportion of 
total hours worked by the employee in that year 
to the total standard hours had the employee been 
employed on a full-time basis for the year. 

9. Clause 14. —Hours of Duty: 
A. Delete paragraphs (b), (c) and (d) of subclause (2) 

of this clause and insert in lieu thereof the following — 
(b) The accrued days off shall be taken at a time 

mutually convenient to the employee and the 
Commissioner at any time during the year 
when such entitlement is due or where a 
mutually convenient time cannot be agreed 
at a time determined by the Commissioner. 
Where the accrued days are not taken as 
above residual days shall be taken as a block 
in the following year either before or in 
conjunction with annual leave. 

(c) Where an employee is required to return to 
work on a day allocated as an accrued day off 
an alternative day shall be allocated unless 
such day was shown on a roster posted in 
accordance with subclause (7) of this clause. 

An employee, who is required to return to 
work on a day allocated as an accrued day off 
on a roster posted in accordance with 
subclause (7) of this clause shall be paid as 
a minimum payment at overtime rates for 
three (3) hours plus one (1) hour for 
travelling. 

(d) An employee rostered off duty who returns 
on a voluntary basis for additional duty at 
sporting or other public events shall be paid 
at the hourly rate provided in subclause (3) 
of Clause 6. —Salaries. In such instances the 
other provisions of this award are suspended 
and the provisions of Clause 15. —Overtime 
shall not apply. 

In the event that cancellation of the 
sporting or other public event occurs within 
twelve (12) hours of the contracted starting 
time for the sporting of other public event, 
employees not previously notified of the 
cancellation will be compensated by pay- 
ment of two (2) hours pay at the ordinary rate 
of pay. 
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B. Delete paragraph (b) of subclause (3) of this clause and 
insert in lieu thereof the following- 

lb) At places other than a centre, shifts of eight (8) 
continuous hours shall be worked as required by 
local conditions provided — 

(i) where more than one (1) shift is worked each 
day such shifts shall alternate weekly; 

(ii) that due to local conditions at and in 
accordance with the safety and welfare 
requirements of the employees, additional 
employees may be rostered from day shift 
onto an afternoon shift or night shift in any 
week to cover known situations on particular 
days; 

(iii) such changes as prescribed in subparagraph 
(ii) of this paragraph shall be indicated in 
advance on rosters when rosters are posted in 
accordance with subclause (7) of this clause; 
and 

(iv) where employees are required to be rostered 
for day, afternoon and night shifts the 
afternoon and night shifts to be worked shall 
be distributed evenly between such employ- 
ees. 

C. Delete paragraph (b) of subclause (8) of this clause and 
insert in lieu thereof the following — 

(b) (i) Other than in an 'emergency'; as defined in 
this award an employee shall be allowed at 
least eight (8) consecutive hours off duty 
between the end of the ordinary shift and the 
commencement of the next ordinary shift. 

(ii) Where an employee who has not had at least 
eight (8) consecutive hours off duty since the 
completion of his/her last ordinary shift is 
fatigued due to authorised overtime and there 
are four (4) hours or more of the next rostered 
shift remaining to be worked, the employee 
may, with the approval of his/her officer in 
charge, be excused from such part of the shift 
to allow the designated break and shall be 
deemed to have commenced that shift at the 
rostered start time. If a part shift is worked, 
a shift penalty, if appropriate, will be paid. 

(iii) Where an employee who has not had at least 
eight (8) consecutive hours off duty since the 
completion of his/her last ordinary shift is 
fatigued due to authorised overtime and there 
are less than four (4) hours of the rostered 
shift remaining to be worked, the employee 
may, with the approval of his/her officer in 
charge, be excused from duty and shall be 
deemed to have worked the shift. However, 
in these circumstances, a shift penalty will 
not be paid. 

(iv) Where the overtime incurred between ordi- 
nary shifts exceeds four (4) hours (and the 
employee has not had at least eight (8) 
consecutive hours off duty between the end 
of the ordinary shift and the commencement 
of the next), he/she may, with the approval 
of his/her officer in charge, be excused from 
the next rostered shift in lieu of the overtime 
incurred. In these circumstances, a shift 
penalty, if appropriate, will be paid. 

(v) Overtime is to be documented in the usual 
way (e.g. court slip, report with overtime 
claim etc). 

(vi) An employee seeking to be excused from 
their next rostered shift or part shift must 
personally contact his/her officer in charge or 
other person in authority for approval prior 
to the commencement of the shift. Such 
approval shall not be withheld except in an 
'emergency' as defined. 

D. Delete subclause (9) of this clause and insert in lieu 
thereof the following — 

(9) (a) The shift arrangements prescribed in sub- 
clause (3) of this clause may be varied to 
meet the needs of a particular station, 
non-centre or centre. Such changes must be 
premised on the understanding the majority 
of the employees stationed in the section, 
station or branch must genuinely agree in 
accordance with the requirements of Clause 
22. —Award Modernisation of this Award. 

(b) Such variation in shift arrangement may 
include any variation or combination of six 
(6), eight (8) or ten (10) hour shifts and in 
excess of five (5) shifts in a week or forty 
(40) hours per week. 

(c) Where shifts or other than eight (8) hours are 
worked, meal breaks allowed under sub- 
clause (6) of this clause and shift penalties 
provided under subclause (3) of Clause 
16. —Extra Payment for Weekend and Other 
Duty shall be allowed on a pro rata basis 
according to the number of hours in the shift. 

(10) (a) Notwithstanding other provisions contained 
in this clause, a part-time employee may be 
employed for a minimum of eight (8) hours 
per week and a maximum of thirty two (32) 
hours per week. 

(b) An employee's regular part-time hours may 
be varied by the Commissioner with the 
consent of the employee and where this 
occurs, time worked up to eight (8) hours on 
any day or a total of forty (40) hours in a 
week is not overtime but an extension of the 
contract hours for that day or week. 

(c) Other provisions apply on a pro rata basis. 
(11) Where practicable, an employee should be al- 

lowed four (4) rostered weekends off duty over 
each period of twelve weeks. 

10. Clause 15. —Overtime: Immediately following sub- 
clause (6) of this clause insert the following new sub- 
clauses— 

(7) In calculating payment for overtime the following 
arrangements shall apply — 
(a) No payment to be made for work performed 

under fifteen (15) minutes. 
(b) Payments for thirty (30) minutes shall be 

made for authorised overtime of between 
fifteen (15) and thirty (30) minutes. 

(c) The same procedure as contained in para- 
graph (a) and paragraph (b) of this subclause 
shall apply for each thirty (30) minutes after 
the first. 

(8) Notwithstanding any other provisions contained 
in this award, the Commissioner may determine 
localities or stations where an ongoing regular 
additional shift of eight (8) hours each fortnight 
or an additional four (4) hours per week shall be 
worked on a regular basis in accordance with the 
following arrangements. 
(a) The additional eight (8) hour shifts shall be 

rostered in advance and clearly shown on the 
roster. 

(b) The allowance to be paid for the additional 
eight (8) hours actually worked is separate 
from any other overtime provided in this 
clause. The allowance shall be paid at the rate 
of thirteen (13) times the base hourly rate 
prescribed in paragraph (c) of subclause (2) 
of Clause 6. —Salaries. 

(c) An officer in charge of a station required to 
occupy departmental quarters attached or 
adjacent thereto, or an employee relieving in 
such position, who has no fixed daily hours 
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shall be paid the allowance for working an 
additional four (4) hours each week. 

(d) The allowance shall not apply: 
(i) for any period of paid or unpaid leave; 

or 
(ii) for any period when an employee is 

attending an in-service course; or 
(iii) when the additional hours are not 

actually worked. 
(9) The provisions of this clause shall not apply to an 

employee who returns on a voluntary basis for 
additional duty at sporting or public events. 

11. Clause 16. — Extra Payments For Weekend and Other 
Duty: Delete subclauses (1) and (2) of this clause and insert 
in lieu thereof the following — 

(1) Employees shall be paid an allowance of $15.50 
for each ordinary eight (8) hour shift actually 
worked, other than day shifts worked on Monday 
to Friday. 

(2) Employees other than those who are working in 
excess of forty (40) hours in a week on a voluntary 
basis at sporting and other public events who work 
shifts other than 8 hours duration under the 
provisions of subclause (9) of Clause 14.— Hours 
of Duty shall be paid the shift allowance pre- 
scribed in subclause (2) of this clause on a pro rata 
basis. 

(3) A part-time employee shall be paid a proportion 
of the appropriate allowance contained in this 
clause dependent on the number of hours worked. 

12. Clause 17. —Annual Leave: 
A. Delete paragraph (c) of subclause (1) of this 

clause and insert in lieu thereof the following — 
(c) With mutual consent of the Commissioner 

and the employee annual leave may be taken 
in more than one period. Such periods to be 
not less than 14 days. 

B. Delete subclause (2) of this clause and insert in 
lieu thereof the following — 
(2) (a) Where an employee on annual leave is 

recalled to attend at court from matters 
arising during the course of his/her duties or 
to perform other duties the employee shall be 
paid or be entitled to for each day or part 
thereof additional payment at ordinary rates 
for the period of the recall including trav- 
elling time plus one (1) day added to his/her 
annual leave or at the option of the employee 
two (2) days added to his/her annual leave. 

(b) Where an employee is required to attend 
court on an additional day granted for 
previous attendance under paragraph (a) of 
this subclause, he/she shall be entitled to an 
additional day for attending that court and 
two (2) further days, a total entitlement of 
three (3) days. Such additional days as 
defined under this subclause shall be taken at 
a time mutually agreed between the em- 
ployee and the Commissioner. 

(c) Where an employee is ill during his/her 
period of annual leave and produces at the 
time or as soon as practicable thereafter 
medical evidence to the satisfaction of the 
Commissioner that he/she was as a result of 
illness confined to his/her place of residence 
or a hospital for at least seven (7) days may 
with the approval of the Commissioner be 
granted at a time convenient to the Commis- 
sioner additional leave equivalent to the 
period during which he/she was so confined. 

(d) Where an employee is required to attend for 
a promotional examination or promotional 
appeal hearing during the period of his/her 
annual leave he/she shall be granted a day in 

lieu. Such day to be added to his/her annual 
leave. 

C. Delete subclause (5) of this clause and insert in 
lieu thereof the following — 
(5) Notwithstanding the provisions contained in this 

clause the salary payable to a part-time employee 
during the period of leave shall be calculated, 
based on the fortnightly salary at the time the 
leave is taken, in accordance with the following 
formula — 

Hours worked per Full-time fortnightly 
fortnight salary 
  x ——  

80 1 
(6) A loading of 18.75% shall be paid to employees 

when proceeding on annual leave, calculated on 
the award rate of pay with respect to a maximum 
of five (5) weeks annual leave. Provided that in 
no case shall the loading exceed the amount set 
out in the Australian Bureau of Census and 
Statistics publication for "Average Weekly Earn- 
ings per Male Employed Unit in W A" for the 
September quarter immediately preceding the date 
the leave became due. 

(7) Annual leave loading shall not be due in respect 
of any pro rata leave to which an employee is 
entitled on resignation. 

13. Clause 19. —Long Service Leave: Delete this clause 
and insert in lieu thereof the following — 

19. —Long Service Leave. 
(1) (a) Employees whose continuous service does 

not exceed ten (10) years as at July 1, 1977 
are entitled to thirteen (13) weeks long 
service leave: 

(i) after a period of ten (10) years continu- 
ous service; and 

(ii) after each further period of seven (7) 
years continuous service. 

(b) Employees whose continuous service began 
before July 1, 1977 and who as at that date 
have at least ten (10) years continuous 
service but no more than twenty (20) years 
continuous service are entitled to long serv- 
ice leave calculated on the following basis: 

(i) for each year of such continuous service 
after July 1, 1977, an amount of long 
service leave calculated of the basis of 
thirteen (13) weeks for ten (10) years 
continuous service; and 

(ii) for each year of such continuous service 
after July 1, 1977, an amount of long 
service leave calculated on the basis of 
thirteen (13) weeks for seven (7) years 
continuous service, except that employ- 
ees are not entitled to long service leave 
until their complete years of continuous 
service entitle them to thirteen (13) 
weeks long service leave. 

(c) Employees whose continuous service began 
before July 1, 1977 and who as at that date 
have more than twenty (20) years continuous 
service are entitled to thirteen (13) weeks 
long service leave: 

(i) after a period of ten (10) years' continu- 
ous service; and 

(ii) after a further period of ten (10) years' 
continuous service; and 

(iii) after each further period of seven (7) 
years' continuous service. 

(2) Notwithstanding the foregoing provisions of this 
clause each employee shall, in addition to the 
entitlement thereby conferred, be entitled to one 
(1) days leave with pay for each year of 
continuous service completed on or before June 
30, 1984. 
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(3) On and after July 1, 1984 each employee shall 
qualify for long service leave in the following 
terms: 
(a) Subject to paragraph (d) of this subclause an 

employee who has completed seven (7) years 
continuous service with the employer shall 
be entitled to thirteen (13) weeks long service 
leave on full pay. 

(b) For each subsequent period of seven (7) 
years' service an employee shall be entitled 
to an additional thirteen (13) weeks long 
service leave on full pay. 

(c) A long service leave entitlement which fell 
due between July 1, 1984 and March 16, 
1988 amounted to three (3) months. A long 
service leave entitlement which falls due on 
or after March 16, 1988 shall amount to 
thirteen (13) weeks. 

Subject to the Commissioner's conven- 
ience and approval an employee may take the 
leave in not more than three (3) separate 
periods subject to the following — 

(i) in the case of long service leave which 
fell due between July 1, 1984 and March 
16, 1988, the portion of long service 
leave shall be one complete month's 
entitlement or a multiple thereof; 

(ii) in the case of long service leave which 
falls due on or after March 16, 1988, the 
portion of long service leave shall be not 
less than four (4) weeks entitlement and 
portions in excess of four (4) weeks 
shall be in multiples of one (1) week's 
entitlement and provided also that a 
minimum balance of long service leave 
of four (4) weeks is available for 
utilisation. 

(d) For the purposes of determining an em- 
ployee's long service leave entitlement under 
the provisions of paragraphs (a), (b) and (c) 
of this subclause the expression "continuous 
service" includes any period during which 
the employee is absent on full pay or part pay 
but does not include: 

(i) any period exceeding two (2) weeks 
during which an employee is absent on 
leave without pay or maternity leave, 
except where leave without pay is 
approved for the purpose of fulfilling an 
obligation by the Government of West- 
ern Australia to provide staff for a 
particular assignment external to the 
Public Sector of Western Australia; 

(ii) any period during which an employee is 
taking long service leave entitlement or 
any portion thereof except in the case of 
subclause (12) of this clause when the 
period excised will equate to a full 
entitlement of thirteen (13) weeks; 

(iii) any service by an employee who re- 
signs, is dismissed or whose services are 
otherwise terminated other than service 
prior to such resignation, dismissal or 
termination when their prior service had 
actually entitled the employee to the 
long service leave provided under this 
clause; 

(iv) subject to paragraph (v) of this sub- 
clause, any period of service between 
the sixth anniversary date of the em- 
ployee having accrued an entitlement to 
long service leave, or a deferred com- 
mencing days approved by the Commis- 
sioner pursuant to subclause (4) of this 
clause and the date on which the 
employee clears that entitlement; 

(v) any service by the employee between 
the date by which long service leave 
entitlements are required to be cleared 
pursuant to subclause (5) of this clause, 
or a deferred commencing date ap- 
proved by the Commissioner pursuant 
to subclause (4) of this clause and the 
date on which the employee clears the 
entitlement required; 

(vi) any service by an employee who has 
been granted a deferment for the taking 
of long service leave by the Commis- 
sioner because of impending retirement 
pursuant to subclauses (4) or (5) of this 
clause, between a deferred commencing 
date approved by the Commissioner and 
the date the employee retires or, clears 
a full entitlement to long service leave 
if the employee does not retire on the 
date nominated; 

(vii) any period of service that was taken into 
account in ascertaining the amount of a 
lump sum payment in lieu of long 
service leave; 

(viii) any service of the employee prior to 
attaining the age of eighteen (18) years. 

(4) (a) Long service leave shall be taken at any time 
within six (6) years of it becoming due, at the 
convenience of the Commissioner. Provided 
that the Commissioner may approve the 
deferment of the taking of long service leave 
beyond six (6) years in exceptional circum- 
stances. Provided further that such excep- 
tional circumstances shall include retirement 
within seven (7) years of the date of 
entitlement. 

(b) Approval to defer the taking of long service 
leave may be withdrawn or varied at any time 
by the Commissioner giving the employee 
notice in writing of the withdrawal or 
variation. 

(5) (a) Employees having an entitlement to long 
service leave at March 1, 1988 are required 
to clear one full entitlement of long service 
leave before March 1, 1994. 

(b) Employees having more than one (1) entitle- 
ment to long service leave at March 1, 1988 
shall be required to clear one (1) full 
entitlement of long service leave by March 
1, 1994 and a further full entitlement within 
each six (6) years thereafter, until the 
employees entitlement to long service leave 
has been cleared. 

(c) Provided that the Commissioner may ap- 
prove the deferment of the taking of long 
service leave beyond March 1, 1994 in 
exceptional circumstances. Provided further 
that such exceptional circumstances shall 
include retirement on or before March 1, 
1995. 

(6) (a) On the first working day of March in each 
year the Commissioner shall by notice in 
writing advise each relevant employee in the 
Department: 

(i) of the amount of long service leave 
which the employee is then entitled 
under the provisions of this clause; 

(ii) of the amount of long service leave to 
which the employee will become enti- 
tled at any time during the next succeed- 
ing twelve (12) months; and 

(iii) the date by which the leave is required 
to be cleared pursuant to subclause (4) 
and subclause (5) of this clause. 

(b) The notice referred to in paragraph (a) of this 
subclause shall require the employee to 
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furnish to the Commissioner within one (1) 
month of the receipt of the notice, particulars 
of the dates between which the employee 
desires to take the long service or part thereof 
to which the employee is or will become 
entitled, and whether, to what extent and for 
what reasons the employee desires to defer 
the taking of the leave. 

(7) On application to the Commissioner a lump sum 
payment for the money equivalent of any: 

(a) Long Service Leave entitlement for continu- 
ous service as provided in paragraph (a) and 
paragraph (b) of subclause (3) of this clause 
shall be made to an employee who resigns, 
retires, is retired or is dismissed or in respect 
of an employee who dies; 

(b) Pro rata long service leave based on contin- 
uous service of a lesser period than that 
provided in paragraph (a) and paragraph (b) 
of subclause (3) of this clause for a long 
service leave entitlement shall be made — 

(i) to an employee who retires at or over the 
age of 55 years or who is retired on the 
grounds of ill health if the employee has 
completed not less than twelve (12) 
months continuous service before the 
date of retirement; 

(ii) to an employee who, not having re- 
signed is retired by the Commissioner 
for any other cause, if the employee has 
completed not less than three (3) years 
continuous service before the date of 
retirement; or 

(iii) in respect of an employee who dies, if 
the employee has completed not less 
than twelve (12) months continuous 
service before the date of death. 

(c) In the case of a deceased employee, payment 
shall be made to the estate of the employee 
unless the employee is survived by a legal 
dependant approved by the Commissioner, in 
which case payment shall be made to the 
legal dependant. 

(8) The calculation of the amount due for long service 
leave accrued and for pro rata long service leave 
shall be made at the rate of salary of an employee 
at the date of retirement or resignation or death, 
whichever applies. 

(9) (a) An employee who desires to be granted a 
period of long service leave shall give at least 
two (2) months notice in writing of the fact 
and shall make application to the Commis- 
sioner. The application shall state the amount 
of leave required and the date from which the 
leave is to commence. In case of emergency 
and for reasons to be stated in writing, an 
employee may at any time apply to the 
Commissioner for any long service leave 
due. 

(b) An employee may prior to commencing long 
service leave request approval for the substi- 
tution of another date for commencement of 
long service leave and the Commissioner 
may approve such substitution. 

(10) Interstate: 
(a) Where an employee was, immediately prior 

to being employed under the provisions of 
the Police Act, employed in the Service of 
the Commonwealth or of any other State of 
Australia and the period between the date 
when the employee ceased previous employ- 
ment and the date of commencing employ- 
ment does not exceed one (1) week, that 
employee shall be entitled to long service 
leave determined in the following manner. 

(i) The pro rata portion of long service 
leave to which the employee who have 
been entitled up to the date of appoint- 
ment under the provisions of the Police 
Act shall be calculated in accordance 
with the provisions that applied to the 
previous employment referred to, but in 
calculating that period of pro-rata long 
service leave, any long service leave 
taken or any benefit granted in lieu of 
any such long service leave during that 
employment shall be deducted from any 
long service leave to which the em- 
ployee may become entitled under this 
Clause; and 

(ii) The balance of the long service leave 
entitlement of the employee shall be 
calculated upon appointment under the 
provisions of the Police Act in accor- 
dance with the provisions of this clause. 

(b) The maximum break in employment permit- 
ted by paragraph (a) of this subclause may be 
varied by the approval of the Commissioner 
provided that where employment under the 
provision of the Police Act commenced more 
than one (1) week after ceasing the previous 
employment, the period in excess of one (1) 
week does not exceed the amount of accrued 
and pro-rata annual leave paid out at the date 
the employee ceased with the previous 
employer or in the case of defence forces the 
employee applied to join the police force 
before ceasing the previous employment and 
was inducted into police training in the first 
available police academy school. This matter 
must be negotiated and documented as part 
of the recruitment process. 

(c) An employee previously employed by the 
Commonwealth or by any other State of 
Australia shall not proceed on any period of 
long service leave until the employee: 

(i) has served a period of not less than three 
(3) years continuous service under this 
award; and 

(ii) is entitled to thirteen (13) weeks long 
service leave on full pay. 

The Commissioner may approve of 
an employee proceeding on long service 
leave prior to the employee completing 
three (3) years continuous service. 

(d) Nothing in this clause confers or shall be 
deemed to confer on any employee previ- 
ously employed by the Commonwealth or by 
any other State of Australia any entitlement 
to a complete period of long service leave 
that accrued in the employees favour prior to 
the date on which the employee commenced 
employment under the provisions of the 
Police Act. 

(e) Intrastate: 
Where an employee was immediately 

prior to being employed under the provisions 
of the Police Act, an employee in: 

(i) a department or sub-department of the 
Public Service established pursuant to 
the Public Service Act 1978; 

(ii) a statutory authority listed in Schedule 
1 of the Financial Administration and 
Audit Act 1985; 

(iii) either of the Houses of the Parliament 
of the State under the separate control 
of the President or Speaker or under 
their joint control; 

(iv) the Health Education Council; or 
(v) the Nurses Board of W.A., 
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and the period between the date when the 
employee ceased previous employment and 
the date of commencing employment under 
the provisions of the Police Act does not 
exceed one (1) week, that employees shall be 
entitled to thirteen (13) weeks of long service 
leave on full pay on whichever is the earliest 
date of— 

(I) the dale on which the employee would 
have become entitled to long service 
leave had the employee remained in the 
former employment; or 

(II) the date determine by: 

(aa) calculating the pro rata portion of 
long service leave to which the 
employee would have been entitled 
up to date of appointment under the 
Police Act, in accordance with the 
provisions that applied to the pre- 
vious employment referred to, but 
in calculating that period of pro 
rata long service leave, any long 
service leave taken or any benefit 
granted in lieu .of any such long 
service leave during that employ- 
ment shall be deducted from any 
long service leave to which the 
employee may become entitled 
under this clause; and 

(bb) by calculating the balance of the 
long service leave entitlement of 
the employee upon appointment 
under the provisions of the Police 
Act in accordance with the provi- 
sions of this clause. 

(f) The maximum break in employment permit- 
ted by paragraph (e) of this subclause may be 
varied by the approval of the Commissioner 
provided that where employment under the 
provisions of the Police Act commenced 
more than one (1) week after ceasing the 
previous employment, the period in excess of 
one (1) week does not exceed the amount of 
accrued and pro rata annual leave paid out 
at the date the employee ceased with the 
previous employer. This matter must be 
negotiated and documented as part of the 
recruitment process. 

(g) An employee who was not paid out for 
accrued and pro rata annual leave held at the 
date of ceasing previous employment shall 
comply with the provisions of paragraph (e) 
of this subclause. 

(h) In addition to any entitlement arising from 
the application of paragraph (e) of this 
subclause, an employee previousjy employed 
by a prescribed State body or statutory 
authority may, on approval of the Commis- 
sioner, be credited with any period of long 
service leave to which he/she became entitled 
during the former employment but had not 
taken at the date of appointment under the 
provisions of the Police Act provided the 
employees' former employer had given ap- 
proval for the employee to accumulate the 
entitlement. 

continuous service before the date of retirement 
may make application to take pro rata long 
service leave before the date of retirement. 

(12) (a) A full-time employee who, during a qualify- 
ing period towards an entitlement of long 
service leave was employed continuously on 
both a full and part time basis may elect to 
take a lesser period of long service leave 
calculated by converting the part-time serv- 
ice to equivalent full-time service. 

(b) A full time employee who, during a qualify- 
ing period towards an entitlement of long 
service leave was employed continuously on 
a part time basis may elect to take a lesser 
period of long service leave calculated by 
converting the part-time service to equivalent 
full-time service. 

(13) Notwithstanding the foregoing, provisions in this 
clause, the Commissioner may direct an employee 
to take accrued long service leave and may 
determine the date of which such leave shall 
commence. 

(14) Where an employee is ill during the period of long 
service leave and produces at the time, or as soon 
as practicable thereafter, medical evidence to the 
satisfaction of the Commissioner that as a result 
of the illness the employee was confined to his/her 
place or residence or a hospital for a period of at 
least fourteen (14) consecutive calendar days, the 
Commissioner may grant sick leave for the period 
during which the employee was so confined and 
reinstate long service leave equivalent to the 
period of confinement. 

(15) (a) An employee shall, when recalled from long 
service leave to attend at Court from matters 
arising during the course of their duties or to 
perform other duties, be paid or be entitled 
to for each day or part thereof additional 
payments at ordinary hours rates for the 
period of the recall including travelling time 
plus one (1) day added to his/her long service 
leave or at the option of the employee, two 
(2) days added to his/her long service leave. 

(b) Where an employee is required to attend 
court on an additional day granted for 
previous attendance under paragraph (a) of 
this subclause he/she shall be entitled to an 
additional day for attending that court and 
two (2) further days, a total entitlement of 
three (3) days. Such additional days as 
defined under this paragraph shall be taken 
at a time mutually agreed between the 
employee and the Commissioner. 

14. Clause 20. —Camping Allowance: Delete paragraph 
(1) of subclause (2) of this clause. 

15. Clause 22. —Award Modernisation: Immediately after 
this clause insert a new clause as follows — 

23. —Adjustment of Reimbursement Allowances. 

The rates of all allowances which are for reimburse- 
ment provided in the award shall be reviewed each year 
with any variations to have effect on and from July 1 
each year. 

(11) An employee who has elected to retire at or over 
the age of fifty five (55) years and who will 
complete not less than twelve (12) months 
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PUBLIC SERVICE GENERAL CONDITIONS OF 
SERVICE AND ALLOWANCES AWARD 

No. PSA A4 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Civil Service Association of Western Australia 
(Incorporated), 

and 
Public Service Commission. 

No. P14 of 1991. 
COMMISSIONER J.A. NEGUS. 

13 December 1991. 
Order. 

HAVING heard Ms K.F. Franz on behalf of the Applicant 
and Mr D.J. Ferguson on behalf of the respective Respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: — 

That the Public Service General Conditions of 
Service and Allowances Award No. PSA A4 of 1989 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 17th day of September 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 15. —District Allowance: Delete subclause (4) 

and insert in lieu thereof the following: 
(4) The rates expressed in Schedule D of this award 

shall be adjusted administratively every twelve 
(12) months, effective from the first pay period to 
commence on or after the first day of July in each 
year, in accordance with the official Consumer 
Price Index (CPI) for Perth, as published for the 
preceding 12 months at the end of the March 
quarter by the Australian Bureau of Statistics. 

Provided that, as agreed between the parties, the 
CPI for the March 1992 quarter shall be dis- 
counted by 1.03%. 

The rates agreed, in accordance with the above 
formula, by the parties shall then be lodged with 
the Registrar of the Western Australian Industrial 
Relations Commission. 

PUBLIC SERVICE GENERAL CONDITIONS OF 
SERVICE AND ALLOWANCES AWARD 

No. PSA A 4 of 1989 
No. PSA A 4 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western 

Australia (Incorporated) 
and 

Public Service Commission. 
No. P 35 of 1991. 

COMMISSIONER J.A. NEGUS. 
20 December 1991. 

Order. 
HAVING heard Ms C. Racovelli on behalf of the Applicant 
and Mr D. Ferguson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 

on it under the Industrial Relations Act 1979, hereby 
orders: — 

That the Public Service General Conditions of 
Service and Allowances Award No. PSA A4 of 1989 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of July 1991. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. Schedule E— Motor Vehicle Allowance: Delete this 

clause and insert in lieu thereof the following: 
Schedule E —Motor Vehicle Allowance 

as from 1 July 1991. 
Engine Displacement 
(in cubic centimetres) 

Over Over 1600cc 
Area and Details 2600cc 1600cc & Under 
Rate per kilometre -2600cc 
Metropolitan Area 
First 4000 kilometres 103.5 90.8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 24.8 22.0 19.9 
Over 16000 kms 26.9 23.7 21.1 
South West Land Division 
First 4000 kilometres 105.9 93.3 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
North of 23.5° South Latitude 
First 4000 kilometres 119.1 105.4 90.4 
Over 4000 up to 8000 kms 50.5 44.9 39.2 
Over 8000 up to 16000 kms 27.7 24.7 22.2 
Over 16000 kms 28.1 24.9 22.1 
Rest of the State 
First 4000 kilometres 109.4 96.2 82.1 
Over 4000 up to 8000 kms 47.0 41.4 36.3 
Over 8000 up to 16000 kms 26.2 23.2 21.0 
Over 16000 kms 27.6 24.3 21.7 

2. Schedule F— Motor Vehicle Allowance: Delete this 
clause and insert in lieu thereof the following: 

Schedule F —Motor Vehicle Allowance 
as from 1 July 1991. 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600cc 
Area and Details 2600cc 1600cc & Under 
Rate per kilometre -2600cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5° South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

3. Schedule G —Motor Cycle Allowance: Delete this 
clause and insert in lieu thereof the following: 

Schedule G —Motor Cycle Allowance 
as from 1 July 1991. 

Distance Travelled During a 
Year on Official Business Rate 

Cents per kilometre 
Rate per kilometre 17.1 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

ARGYLE DIAMOND MINES PRODUCTION 
AWARD 

Nos A28 and A32 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia 

and 
Argyle Diamond Mines Propriety Limited & Others. 

No. 1940 of 1990. 
COMMISSIONER J. F. GREGOR. 

24 December 1991. 

HAVING heard Mr F Logan on behalf of the Amalgamated 
Metal Workers' Union of Western Australia and the 
Australian Electrical, Electronics, Foundry and Engineering 
Union, Mr N Cinquina for the Australian Workers' Union 
and Ms J Farrell on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Argyle Diamond Mines Production Award 
1985 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 12th day of December 1991. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
Part I —General. 

1. Clause 2. — Arrangement: 
A. Delete the number and title "2A. State Wage 

Principles —September 1989" and insert in lieu 
thereof the number and title "2A. State Wage 
Principles —June 1991". 

B. Re-number clauses 28-37 of Part III of this clause 
as clauses 30-39 respectively. 

2. Clause 2A. —State Wage Principles—September 1989: 
Delete this clause and insert in lieu thereof the following: 

2A. —State Wage Principles—June 1991. 
It is a term of this award, arising from the decision 

of the Western Australian Industrial Relations Com- 
mission in the State Wage Case on 17 June 1991, that 
the Unions will not pursue any extra claims, award or 
overaward, except when consistent with the principles 
determined by the State Wage Decisions of the 
Commission in Court Session. 

Part 11. 
3. Clause 10. —Hours of Work: Delete paragraph (f) in 

subclause (5) of this clause and insert in lieu thereof the 
following: 

(I) A shift employee shall be paid a flat allowance of 
38 cents for each hour worked. This allowance 
shall compensate the employee for all disabilities 
associated with working shift work, particularly 
night shift. 

4. Clause 21. —Allowances: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

(1) (a) Day Employees: 
Employees shall be paid a living away 

from home allowance of $13.08 for each 
rostered period of duty at Argyle. 

(b) Shift Employees: 
Employees shall be paid a living away 

from home allowance of $14.00 for each 
rostered shift at Argyle. The additional 
amount is in recognition of the requirement 
for shift employees to spend one additional 
night at Argyle. 

5. Clause 24. —Rates of Pay: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

(1) An employee, other than a casual or an apprentice, 
in the classification specified in the table hereun- 
der shall be paid, on commencement, as follows: 

Per Hour 
(a) Operator: $ 

Level 1 $10.32 
Level 2 $10.95 
Level 3 $11.61 
Level 4 $11.96 
Level 5 $12.22 
Level 6} $12.76 
Level 7} $13.29 
Level 8} $13.81 
Level 9} $14.33 
Level 10} $14.86 

(b) Mechanical Trades: 
Level 1 $11.43 
Level 2 $12.72 
Level 3 $13.41 
Level 4 $13.94 
Level 5 $14.40 
Level 6 $14.86 

(c) Electrical Trades: 
Level 1 11.83 
Level 2 12.54 
Level 3 13.14 
Level 4 13.54 
Level 5 13.84 
Level 6 14.37 
Level 7 14.83 
Level 8 15.29 

Part III. 
6. Clause 28. —Application of Part III: Re-number this 

clause as follows: 

30. —Application of Part III. 
7. Clause 29. —Rates of Pay: Delete this clause and insert 

in lieu thereof the following: 

31. —Rates of Pay. 
(1) In lieu of the rates of pay and allowances set out 

in Parts 1, 2 and 2A of Clause 11 of the Australian 
Workers' Union Construction and Maintenance Award 
1975 the following weekly rates shall apply: — 

Part 1 Workers (As Defined) 
Per Week 

Grade $ 
1 348.40 
2 353.30 
3 373.30 
4 374.00 
5 374.60 
6 376.60 
7 382.00 
8 384.50 
10 388.60 
12 394.80 

Part 2 Mechanical Equipment Operators 
(As Defined) 

Grade $ 
1 373.80 
2 381.00 
3 389.50 
4 399.00 
5 403.90 
6 411.40 
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Part 2A Operator of Mobile Cranes Per Week 
Grade $ 
1 393.50 
2 400.20 
3 407.80 
4 413.70 
5 418.40 

(2) The rates of pay for a Mechanical Tradesperson 
and Electrical Tradesperson shall be that set out in the 
Metal Trades (General) Award 1966 No. 13 of 
1965 —Part I for "Tradespersons" — 

Tradespersons $365.30 per week 
In addition to the wage expressed above, a 

Tradesperson shall be paid a supplementary 
allowance of $52.00 per week. 

Tradespersons shall also be paid a special 
allowance of $82.20 per week as compensation for 
the difference between these rates and the rates 
previously paid. 

(3) Tool Allowance 

(a) Where an employer does not provide a 
tradesperson or apprentice with the tools 
ordinarily required by that tradesperson or 
apprentice in the performance of the work as 
a tradesperson, or as an apprentice, the 
employer shall pay a tool allowance of— 

(i) $9.20 per week to such tradesperson, or 

(ii) in the case of apprentices a percentage 
of $9.20, being the percentage which 
appears against the year of apprentice- 
ship, 

for the purpose of such tradesperson or 
apprentice supplying and maintaining tools 
ordinarily required in the performance of the 
work as a tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) hereof shall be included in, and 
form part of, the ordinary weekly wage 
prescribed in this clause. 

(4) Electrician's Licence Allowance 

An electrical tradesperson who holds, and in the 
course of employment may be required to use, a current 
"A" Grade or "B" Grade licence issued pursuant to 
the relevant regulation in force on the 28th day of 
February, 1978 under the Electricity Act 1945 shall be 
paid an allowance of $13.20 per week. 

8. Clause 30. —Safety Boots, Clause 31. —Continu- 
ity of Employment, Clause 32. —Annual Leave, Clause 
33. —Rest and Recreation Leave, Clause 34. —Over- 
time, Clause 35. —Work on Public Holidays, Clause 
36. —Employees Not Required for Days Work, Clause 
37. —Call-outs: Re-number these clauses 32 — 39 re- 
spectively. 

BAKERS (METROPOLITAN) AWARD 
No. A13 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Bread Manufacturers' Association of Western Australia. 
No. 1521 of 1990 (R). 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Bread Manufacturers' Association of Western Australia. 

No. 1399 of 1991. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Bread Manufacturers' Association of Western Australia. 
No. 1856 of 1991 (R2). 

COMMISSIONER C.B. PARKS. 
3 February 1992. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the Applicant 
and Ms G.P. Marton on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That application numbers 1521 of 1990 (R), 1399 of 
1991 and 1856 of 1991 (R2) be joined; 

And That the Bakers (Metropolitan) Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after 22 January 
1992, except as otherwise specified in Clause 8 — 
Wages. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.-Arrangement: Delete this clause and insert 

in lieu thereof- 

2. —Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
3. Term 
4. Area 
5. Scope 
6. Definitions 
7. Hours 
8. Wages 
9. Overtime 

10. Holidays 
11. Higher Duties 
12. Record and Right of Entry 
13. Termination of Employment 
14. Accommodation 
15. Aged and Infirmed Workers 
16. Breakdowns 
17. Absence Through Sickness 
18. Apprentices 
19. Long Service Leave 
20. Allowances 
21. Payment of Wages —38 Hour Week 
22. Posting of Award and Union Notices 
23. Compassionate Leave 
24. Supplementary Payments 
25. Settlement of Disputes Procedure 

Tnrnme Maintenance Allowance 
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27. Liberty to Apply 
28. Superannuation 
29. Enterprise Hours of Work 
30. Enterprise Agreements 

2. Insert after clause 2. — Arrangement, the following new 
clause — 

2A. State Wage Principles —June 1991. 
It is a term of this award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

3. Clause 8. —Wages: Delete subclause (1) of this clause 
and insert in lieu thereof— 

(1) The minimum ordinary wages payable under this 
award shall be: 
Classification Column AColumn BColumn C 
Total Wages (per week) 

$ $ $ 
Adult: 
Doughmaker 350.00 365.00 374.10 
Single Hand Baker 350.00 365.00 374.10 
Baker 339.30 354.30 363.20 
Bakers' Assistant 290.10 302.60 310.20 
Column A is operative from 1 February 1991. 
Column B is operative from 1 August 1991. 
Column C is operative from the beginning of the 
first pay period commencing on or after 22 
January 1992. 

Jobber: One thirty-eighth of the Bakers' wage 
plus 20% per hour — 

Foreperson: In addition to the total wage 
prescribed in this clause for a doughmaker, a 
foreperson shall be paid — 

$ 
(a) If placed in charge of less than four 

other employees (per week) 10.30 
(b) If placed in charge of four but less 

than ten other employees (per week) 16.50 
(c) if placed in charge of ten and not 

more than 20 other employees (per 
week) 25.30 

(d) If placed in charge of twenty or more 
other employees (per week) 32.70 

Disability Allowance: 
In addition to the total wage prescribed in this 

subclause a disability allowance of $4.30 per week 
shall be paid to doughmakers and single hand bakers. 

4. Clause 24. —Supplementary Payments: Delete sub- 
clause (2) of this clause and insert in lieu thereof— 

(2) In addition to the rates payable under the 
provisions of this award other than this provi- 
sion— 
(a) A Doughmaker, Single Hand Baker or Baker 

shall be paid $36.10 per week; and 
(b) A Bakers' Assistant shall be paid $21.30 per 

week; and 
(c) An Apprentice shall be paid per week a 

percentage of $33.70 being the percentage 
which appears against their year of appren- 
ticeship in subclause (3) of Clause 18.— 
Apprentices of this award. 

(d) The amount payable to any employee pursu- 
ant to the provisions of this subclause — 

(i) shall be for all purposes of this award; 
(ii) shall be reduced by the amount of any 

payment being made to that employee 
in addition to the paid rates otherwise 
than pursuant to the provisions of this 
subclause, whether such payment is 
being made by virtue of any order, 
industrial agreement or arrangement. 

72 W.A.I.G. 

5. Insert after Clause 28. —Superannuation, the following 
new clauses — 

29. —Enterprise Hours of Work. 

Notwithstanding the provisions of Clause 7.— 
Hours, where an agreement is reached under Clause 
30. —Enterprise Agreements to operate any method of 
working a 38 hour week, the hours of work agreed upon 
under that clause shall contain the following minimum 
conditions. 

(1) The ordinary hours of work shall be an average of 
38 per week worked over any five of the seven 
days of the week in any one of the cycles 
prescribed in Clause 7. —Hours, provided that the 
ordinary hours of work are preformed on no more 
than five consecutive days in a week. 

(2) Where in accordance with this clause employees 
work ordinary hours on a Saturday, all such hours 
worked shall be paid for at the rate of time and a 
half. 

(3) Where in accordance with this clause employees 
work ordinary hours on a Sunday, all such hours 
worked shall be paid for at the rate of double time. 

30. — Enterprise Agreements. 

(1) (a) Where an agreement is reached between the 
employer, the employees and the union 
concerning the working arrangements to be 
followed within the respondent employer's 
factory, workshop, department or section 
thereof the provisions of this award may be 
varied in any manner as agreed. 

Provided that the term "working arrange- 
ment" shall mean all aspects of the em- 
ployer's establishment that are subject to 
conditions covered by this award. 

(b) Where the majority of employees support the 
work changes proposed, then the union will 
not withhold agreement to the alternative 
working arrangements. 

(2) The following procedures shall apply in the 
formation of any agreement negotiated under the 
term of this clause: 

(a) the union will be notified in writing of the 
proposed variations prior to any change 
taking place; 

(b) the proposed variations for each workplace 
or part thereof shall be explained to the 
employees concerned and written notifica- 
tion of proposals will be placed on the notice 
board at the worksite; 

(c) the employer and the affected employees will 
then consult with each other on the changes 
with a view to reaching agreement. 

(3) Any agreement concluded pursuant to subclause 
(1) of this clause shall be submitted to the Western 
Australian Industrial Relations Commission for 
inclusion with this award as an Appendix to this 
award. 

(4) Any dispute with regard to the implementation of 
agreements reached pursuant to this clause or 
matters to which the parties cannot reach agree- 
ment may be referred to the Western Australian 
Industrial Relations Commission for determina- 
tion. 
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BUILDING AND ENGINEERING TRADES (NICKEL 
MINING AND PROCESSING) AWARD, 1968 

No. 20 of 1968. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Western Mining Corporation Limited and Others. 

No. 1898 of 1990. 
COMMISSIONER J.F. GREGOR. 

23 January 1992. 
Order. 

HAVING heard Mr F. Logan on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Australia and the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Ms D. Sobott on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Building and Engineering Trades (Nickel 
Mining and Processing) Award, 1968 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 25 November 
1991. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: Delete this clause and insert 

in lieu thereof the following: 

2.Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Case Principles —June 1991 
3. Term 
4. Area and Scope 
5. Rates of Wages 
6. Junior Employees 
7. Hours (Other than Continuous Shift Employees) 
8. Overtime (Other than Continuous Shift Employ- 

ees) 
9. Continuous Shift Employees 

10. Rest Period after Overtimell, Shift Work 
12. Absence through Sickness 
13. Holidays 
14. Annual Leave 15. Casual Employees 
16. Free Water 
17. Drinking Water 
18. Mixed Functions 
19. Change Rooms 
20. Reduction of Hands21. Accident Pay 
22. Contract of Service 
23. Payment of Wages 
24. Underground Employees 
25. First Aid 
26. Resumption of Work After Annual Leave 
27. Structural Efficiency and Award Modernisation 
28. Aged and Infirm Employees 
29. Board of Reference 
30. Special Rates and Provisions 
31. Representative Interviewing Employees 
32. Recognised Crib Places 
33. Record 
34. Inspections 
35. Re-employment after Accident 

36. Long Service Leave 
37. District Allowances 
38. Maximum Rate 
39. Apprentices 
40. Bereavement Leave 
41. Jury Service 
42. Maternity Leave 
43. Training 
44. Rates of Pay and Classification Definitions 

Appendix One —Old Definitions and Classifica- 
tion Groups 
First Schedule —District Allowances 
Second Schedule —Applicant and Respondents 

2. Clause 2A. —State Wage Principles: Delete this clause 
and insert in lieu thereof the following: 

2A. — State Wage Case Principles —June 1991. 
It is a term of this award, arising from the decision 

of the Western Australian Industrial Relations Com- 
mission in the State Wage Case on 17th June 1991, that 
the Unions will not pursue, prior to 14th November 
1991, any extra claims, award or over-award, except 
when consistent with the principles determined by the 
decision. 

3. Clause 6. — Junior Workers: Delete the number and title 
of this clause and insert in lieu thereof the following: 

6. —Junior Employees. 
4. Clause 7. —Hours (Other than Continuous Shift 

Workers): Delete the number and title of this clause and 
insert in lieu thereof the following: 

7.— Hours (Other than Continuous Shift Employees). 
5. Clause 8. —Overtime (Other than Continous Shift 

Workers): 
A. Delete the number and title of this clause and 

insert in lieu thereof the following: 
8. —Overtime (Other than Continuous Shift Employ- 

ees). 
B. Delete subclause (6) of this clause and insert in 

lieu thereof the following: 
(6) When an employee, without being notified on the 

previous day, is required to continue working after 
the usual knock-off time for more than one hour, 
such employee shall be provided with a suitable 
meal by the employer or be paid $4.85 in lieu 
thereof. 

6. Clause 9. — Continuous Shift Workers: 
A. Delete the number and title of this clause and 

insert in lieu thereof the following: 
9. —Continuous Shift Employees. 

B. Delete subclause (7) of this clause and insert in 
lieu thereof the following: 

(7) When an employee, without being notified 
on the previous day, is required to continue 
working after the usual knock-off time for 
more than one hour, such employee shall be 
provided with a suitable meal by the em- 
ployer or be paid $4.85 in lieu thereof. 

7. Clause 11. —Shift Work: Delete subclause (2) of the 
clause and insert in lieu thereof the following: 

(2) A shift employee shall, in addition to the ordinary 
rate, be paid per shift of eight hours at the rate of 
$7.98 when on afternoon or night shift. 

Liberty is reserved to either party to apply to 
amend this subclause in the event of any variation 
in shift loadings generally. 

8. Clause 15. —Casual Workers: Delete the number and 
title of this clause and insert in lieu thereof the following: 

15. —Casual Employees. 
9. Clause 24. — Underground Workers: Delete the number 

and title of this clause and insert in lieu thereof the 
following: 

24. — Underground Empioyees. 
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10. Clause 27. —Definitions: Delete this clause and insert 
in lieu thereof the following: 

27. —Structural Efficiency and Award Modernisation. 
(1) Structural Efficiency: 

(a) Employees shall perform a wide range of 
duties, including work which is incidental or 
peripheral to their main task or functions. 

(b) In the event of there being a claim for 
re-classification by an existing employee to 
a higher level under any new structure on the 
ground that the employee possesses equiva- 
lent skill and knowledge gained through 
on-the-job experience, or on any other 
ground, the following principles apply: — 

(i) The parties agree that the existing award 
disputes avoidance procedure shall be 
followed. 

(ii) Agreed competency standards shall be 
established by the parties in conjunction 
with T.A.F.E. and S.E.S.D.A. for all 
levels in any new classification struc- 
ture before any claims for reclassifica- 
tion are processed. 

(c) Current employees, whose existing wage 
rates are rationalised as a consequence of 
award restructuring, will remain paid at such 
rates and shall continue to receive wages 
increases appropriate to their current rates of 
pay on the following conditions: — 

(i) Are obliged to work within their current 
classification and may be required to 
use any lower classification skills which 
they hold or are trained in; 

(ii) Will retain their grade when retraining 
in another area of the operation (i.e. 
multi-skilled employees will not be 
disadvantaged). 

(2) Award Modernisation: 
(a) The parties are committed to modernising the 

terms of the Award and to addressing issues 
associated with training. 

(b) The parties will discuss all matters raised 
which may lead to increased flexibility and 
the removal of the obsolete conditions to 
better reflect the realities of modern industry 
practices and assist the restructuring process. 
Any such discussion with the Unions shall be 
on the premise that — 

(i) The majority of employees at the enter- 
prise must genuinely agree; 

(ii) No employee will lose income as a 
result of the change; 

(iii) The Unions must be parties to the 
agreement, particularly where enter- 
prise level discussions are considering 
matters requiring variations to the 
Award; 

(iv) Agreements will be ratified by the 
Commission; 

(v) If agreement cannot be reached in the 
implementation process of a particular 
issue, the matter will be resolved in 
accordance with an agreed disputes 
procedure. 

(c) Should an agreement be reached pursuant to 
subclause (b) hereof and that agreement 
requires variation of the award, the parties 
shall support such award variation. 

(d) There shall not be limitations placed on any 
award matter raised for discussion, however 
any changes sought shall not affect award 
provisions reflecting national standards re- 
cognised by the Western Australian Indus- 
trial Relations Commission. 

(e) The parties agree that working parties will 
continue to meet with the aim of modernising 
the Award. 

11. Clause 28. —Aged and Infirm Workers: Delete the 
number and title of this clause and insert in lieu thereof the 
following: 

28. —Aged and Infirm Employees. 
12. Clause 30. —Special Rates and Provisions: Delete this 

clause and insert in lieu thereof the following: 

30. —Special Rates and Provisions. 
(1) Engineering Trades — 

(a) Height Money: 
Tradespersons and welders engaged on the 

surface in the erection, repair and/or mainte- 
nance of steel frame buildings, smoke stacks, 
bridges or similar structures at a height of 
15.5 metres or more above the nearest 
horizontal plane shall be paid at the rate of 
89 cents per shift extra. 

(b) (i) Goggles, glasses and gloves or other 
efficient substitutes therefore shall be 
available for the personal use of any 
employee engaged in welding. 

(ii) Every employee shall sign an ac- 
knowledgement on receipt thereof and 
on leaving employment shall return 
same to the employer. 

(iii) During the time the same are on issue 
to the employee, he/she shall be respon- 
sible for any loss or damage thereto, fair 
wear and tear attributable to ordinary 
use excepted. 

(iv) No employee shall lend another em- 
ployee the goggles, glasses or gloves or 
substitutes issued to such first men- 
tioned employee, and if the same are 
lent, both the lender and the borrower 
shall be deemed guilty of wilful miscon- 
duct. 

(v) Before goggles, glasses or gloves or any 
substitutes which have been used by an 
employee are re-issued by the employer 
to another employee, they shall be 
effectively sterilised. 

(c) Dirt Money: 
Employees employed on dirty work or in 

wet places, shall be paid 19 cents per hour 
extra. 

(d) Employees in very wet places shall be 
provided with oilskin coats and rubber boots. 

(e) Heat Money: 
(i) Employees employed for more than one 

hour in the shade where the artificial 
temperature is between 46° and 55° 
Celsius shall be paid 19 cents per hour 
extra. 

(ii) Employees employed for more than one 
hour where the artificial temperature 
exceeds 55° Celsius shall be paid 22 
cents per hour extra. Where work 
continues for more than two hours in 
temperatures exceeding 55° Celsius em- 
ployees shall be entitled to 20 minutes 
rest after every two hours, without 
deduction of pay. 

(f) Confined Space: 
Employees employed in confined spaces 

as hereinafter defined, shall be paid 24 cents 
per hour extra. "Confined space" means a 
working space the dimensions of which 
necessitate an employee working continu- 
ously in a stooped or otherwise cramped 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 279 

position, or without proper ventilation or 
where confinement within a limited space is 
productive of unusual discomfort. 

(g) Fumes: 
Employees engaged on repair work to the 

roasters, under circumstances subjecting 
them to serious inconvenience from fumes, 
shall be entitled to payment of 23 cents per 
hour extra, with a minimum of 25 cents while 
so engaged. 

(h) Explosive Powered Tools: 
An employee required to use an explosive 

powered tool shall be paid 11 cents per hour 
extra. 

(i) Special Rates Not Cumulative: 
Where more than one of the disabilities 

entitling an employee to extra rates exists on 
the same job, the employer shall be bound to 
pay only one rate, namely —the highest for 
the disabilities so prevailing. Provided that 
this subclause shall not apply to Confined 
Space, Dirt Money, Height Money, or Heat 
Money, the rates for which are cumulative. 

(j) An Electrician —Special Class: 
An Electrical Fitter and/or Armature Win- 

der or an Electrical Installer who holds and 
in the course of employment may be required 
to use a current "A" grade or "B" grade 
licence issued pursuant to the relevant regu- 
lation in force on the 28th day of February 
1978 under the Electricity Act 1945 shall be 
paid an allowance of $12.20 per week. 

(2) Building Trades- 
la) Wet and Dusty Places: 

An employee employed in places where 
the atmosphere is excessively dust laden, or 
where water is continuously dripping so that 
the clothing or feet become wet, shall be paid 
22 cents per hour in addition to the prescribed 
rate. 

(b) Excessively Dirty Work: 
An employee employed on excessively 

dirty work which is likely to render the 
employee or his/her clothes dirtier than on 
the normal run of work shall be paid 21 cents 
per hour in addition to the prescribed rate, but 
with a minimum payment as for four hours 
in any one day. 

(c) Winder Drums and Head Frame Wheels: 
An employee engaged in work on winder 

drums or head frame wheels shall be paid 22 
cents per hour in addition to the prescribed 
rate, but with a minimum payment as for four 
hours in any one day. 

(d) S.O.2. Towers: 
An employee engaged on repair work to 

S.0.2 Towers shall be paid 22 cents per hour 
in addition to the prescribed rate, but with a 
minimum payment as for four hours in any 
one day. 

(e) Boat Type and Swinging Scaffold: 
An employee employed on a boat type or 

swinging scaffold shall be paid 22 cents per 
hour in addition to the prescribed rate. 
"Swinging Scaffold" means any scaffold 
suspended from the ground and which, by 
reason of the operations carried out on it or 
by reason of wind force or vibration, is likely 
to swing or sway. The employer shall permit 
an apprentice who has served less than two 
years of apprenticeship to work on a boat 
type or swinging scaffold and no such 
apprentice shall work on such a scaffold. 

(f) Heat Money: 
(i) An employee required to work for more 

than one hour continuously in the shade 
in places where the temperature is raised 
by artificial means to between 46.1° 
Celsius and 51.6° Celsius shall be paid 
22 cents per hour in addition to the 
prescribed rate. 

(ii) (aa) An employee required to work for more 
than one hour continuously in the shade 
in places where the temperature is raised 
by artificial means to exceed 51.6° 
Celsius shall be paid 27 cents per hour 
in addition to the prescribed rate, 

(bb) Where work continues for more than 
two hours in that temperature employ- 
ees shall be entitled to 20 minutes rest 
every two hours without deduction of 
pay. 

(g) Boiler Flue or Roaster Work: Where brick- 
layers are employed for more than one hour 
inside the gas or water spaces of any boiler, 
flue or roaster, then six hours shall constitute 
a shift's work, provided that this subclause 
shall not apply in addition to the provisions 
of subclause (f) of this clause. 

(h) Grinding Time: The employer shall provide 
sandstone grindstones. Employees shall be 
allowed to maintain their tools in proper 
working condition in working hours. 

When an employee who has been em- 
ployed for five consecutive working days is 
discharged, he/she shall be allowed two 
hours for grinding tools or be paid two hours' 
pay in lieu thereof. 

(i) (i) Lead Paint Surfaces: No surface painted 
with Lead paint shall be rubbed down or 
scraped by a dry process. 

(ii) Width of Brushes: All paint brushes 
shall not exceed 127mm in width and no 
kalsomine brush shall be more than 
175mm in width. 

(iii) Meals not to be taken in Paint Shop: No 
employee shall be permitted to have a 
meal in any paint shop or place where 
paint is stored or used. 

(j) Spray Painting (Painters): 
(i) Lead paint shall not be applied by a 

spray to the interior of any building. 
(ii) All employees (including apprentices) 

applying paint by spraying shall be 
provided with full overalls and head 
covering and respirators by the em- 
ployer. 

(iii) Where from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substances used by an 
employee in spray painting, the em- 
ployee shall be paid a special allowance 
of 59 cents per day. 

(k) Water and Soap: Water and soap shall be 
provided in each shop or on each job by the 
employer for the use of painters. 

(1) Electrical Sanding Machines: The use of 
electrical sanding machines for sanding 
down paint work shall be governed by the 
following provisions: — 

(i) The weight of each such machine shall 
not exceed 5.9kgs. 

(ii) Every employer operating any such 
machine shall ensure that each such 
machine together with all electrical 
leads and associated equipment is kept 
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in a safe condition and shall, if re- 
quested so to do by any employee, but 
not more often than once in any four 
weeks, cause the same to be inspected 
by a licensed electrical employee under 
the Electricity Act and the Regulations 
made thereunder. 

(iii) Employers shall provide and supply 
respirators of a suitable type to each 
employee and shall maintain same in an 
effective and cleanly state at all times. 
Where respirators are used by more than 
one employee, each such respirator shall 
be sterilised and a new pad inserted after 
use by each such employee. 

(iv) Employers shall also provide and supply 
goggles of a suitable type: Provided that 
goggles with celluloid lenses shall not 
be regarded as suitable. 

(v) All employees shall use such protective 
equipment when using electrical sand- 
ing machines of any type. 

(m) (i) Carpenters and Joiners: A secure and 
weatherproof place shall be provided by 
the employer where carpenters' and 
joiners' tools may be locked up apart 
from the employer's plant and material, 

(ii) Other employees: The employer shall, 
where practicable, provide a place on 
each job for the safekeeping of the 
employees' tools when not in use. 

(n) Attendants on Ladders: No employee shall 
work on a ladder at a height of over 7.6 
metres from the ground when such ladder is 
standing in any street, way or lane, where 
traffic is passing to and fro without an 
assistant on the ground. 

(o) Plumbers on Sewerage Work: 
Plumbers employed on work involving the 

opening up of house drains or waste pipes for 
the purpose of cleaning blockages or for any 
other purpose, or on work involving the 
cleaning of septic tanks or dry wells, shall be 
paid $1.07 per day in addition to the 
prescribed rate. 

(p) All work made up by plumbers shall be 
welded by those employees. 

(q) Change Room: The employer shall provide 
on each job a proper change room where the 
employee may change his/her clothes, and 
such place shall not be used for any other 
purpose. 

(r) Boiling Water: The employer shall provide 
boiling water on each job for the use of 
his/her employees. 

(s) (i) The employer shall supply a safety 
helmet for each of his/her employees 
requesting one on any job where, pursu- 
ant to the regulations made under the 
Construction Safety Act 1972 an em- 
ployee is required to wear such helmet, 

(ii) Any helmet so supplied shall remain the 
property of the employer and during the 
time it is on issue, the employee shall 
be responsible for any loss or damage 
thereto, fair wear and tear attributable to 
ordinary use excepted. 

(t) Toxic Substances: 
(i) An employee required to use toxic 

substances or materials of a like nature 
shall be informed by the employer of the 
health hazards involved and instructed 
in the correct and necessary safeguards 
which must be observed in the use of 
such materials. 

(ii) An employee using such materials will 
be provided with and shall use all 
safeguards as are required by the appro- 
priate Government Authority or in the 
absence of such requirement such safe- 
guards as are determined by a compe- 
tent authority or person chosen by the 
union and the employer. 

(iii) An employee using toxic substances or 
materials of a like nature shall be paid 
27 cents per hour extra. Employees 
working in close proximity to others so 
engaged shall be paid 10 cents per hour 
extra. 

(iv) For the purpose of this subclause all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials 
of a like nature. 

13. Clause 31. —Preference: Delete this clause and 
re-number the following clauses accordingly. 

14. Clause 31. —Representative Interviewing Workers: 
Delete the number and title of this clause and insert in lieu 
thereof the following: 

31. —Representative Interviewing Employees. 
15. Clause 43. —Training: Immediately after this clause 

insert the following new clause as follows: 

44.— Rates of Pay and Classification Definitions. 
(1) Classification and Wage Rates — Kambalda and 

Leinster Nickel Operations 
(a) Engineering Employees — 

(i) Engineering Employees Grade 1 
(EEG1) Not defined in Kambalda. 

(ii) Engineering Employees Grade 2 
(EEG2) 

Semi-skilled employee comparable 
to former classifications of battery at- 
tendant, pipe fitter, etc. 

(iii) Engineering Employees Grade 3 
(EEG3) 

Indentured tradespersons who satisfy 
all regulatory requirements or an EEG2 
who has achieved a practical level of 
competency as approved by some regu- 
latory control. 

(iv) Engineering Employees Grade 4 
(EEG4) 

Indentured tradespersons who contin- 
ually demonstrate superior knowledge 
and ability and are capable of handling 
difficult problems without immediate 
supervision, and have obtained training 
in, and can practically apply various 
skills as previously appropriate to other 
specific trade areas. 

e.g. Boilermaker with basic fitting 
skills including basic hydraulic and 
pneumatic fitting and vice versa. 

(v) Engineering Employees Grade 5 
(EEG5) 

Indentured tradespersons who contin- 
ually demonstrate superior knowledge 
and ability, and have achieved success- 
ful completion in relevant post-trade 
studies or courses, which enables them 
to apply multi-disciplinary skills as 
required including primary skills, and 
can competently work largely unsuper- 
vised. 

e.g. A Fitter/Turner who acquires 
qualifications and training to compe- 
tently act as a Diesel Fitter. 
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A Boilermaker who becomes compe- 
tent at more detailed fitting such as 
balancing, aligning, fault detecting, etc. 

(vi) Engineering Employees Grade 6 
(EEG6) 

Indentured tradespersons who pos- 
sess the same qualities as an EEG5, and 
are also capable of supervising a large 
work group. Generally fulfills the duties 
as Assistant/Acting Supervisor and are 
therefore by appointment only. 
Award Wages Rate 

$ 
EEG1 N/A 
EEG2 324.80 
EEG3 372.40 
EEG4 389.40 
EEG5 404.10 
EEG6 426.90 

The above new rates include allow- 
ance for the withdrawal of the multi- 
skilled over award payment. The above 
new rates for EEG4, EEG5 and EEG6 
also include allowance for the with- 
drawal of the award leading hand rates 
1, 2 and 3 respectively. 

(b) Electrical Employees — 
(i) Electrical Employee Grade 1 (EEG1) 

Not defined in Kambalda. 
(ii) Electrical Employee Grade 2 (EEG2) 

Semi-skilled employee comparable 
to former classifications such as battery 
fitter, linesperson (< three years experi- 
ence) etc. 

(iii) Electrical Employee Grade 3 (EEG3) 
A linesperson with more than three 

years experience or an indentured elec- 
trical fitter or installer. 

(iv) Electrical Employee Grade 4 (EEG4) 
An EEG3 who continually demon- 

strates superior knowledge and ability 
and is capable of handling difficult 
problems without immediate supervi- 
sion and has obtained training in, and 
can practically apply various skills 
appropriate to other trades, or an inden- 
tured instrument fitter. 

(v) Electrical Employee Grade 5 (EEG5) 
An indentured electrical or instru- 

mentation fitter/installer who has com- 
pleted relevant post-trade courses con- 
ducing to cross-skilling of these disci- 
plines, or an EEG4 who has obtained 
through experience and practice a high 
degree of competency in multi-discipli- 
nary trade areas, and is capable of 
supervising work groups. 

(vi) Electrical Employee Grade 6 (EEG6) 
An Electrical Employee Grade 5 who 

is capable of supervising a large work 
group. Generally fulfills the duties as 
Assistant/Acting Foreperson is there- 
fore by appointment only. 
Award Wages Rate 

$ 
EEG1 N/A 
EEG2 341.90 
EEG3 372.40 
EEG4 389.40 
EEG5 404.80 
EEG6 426.90 

The above new rates include allow- 
ance for the withdrawal of the multi- 
skilled over award payment. The above 
new rates for EEG4, EEG5 and EEG6 

also include allowance for the with- 
drawal of the award leading hand rates 
1, 2 and 3 respectively. 

(c) Building Employees — 
(i) Building Employee Grade 1 (BEG1) 

Not applicable at Kambalda Nickel 
Operations. 

(ii) Building Employee Grade 2 (BEG2) 
Not applicable at Kambalda Nickel 

Operations. 
(iii) Building Employee Grade 3 (BEG3) 

Indentured tradespersons who satisfy 
all regulatory requirements and who 
have achieved a practical level of 
competency as approved by some regu- 
latory control. 

(iv) Building Employee Grade 4 (BEG4) 
Indentured tradespersons who contin- 

ually demonstrate superior knowledge 
and ability and are capable of handling 
difficult problems without immediate 
supervision, and have obtained training 
in, and can practically apply various 
skills as previously appropriate to other 
specific trade areas. 

(v) Building Employee Grade 5 (BEGS) 
Indentured tradespersons who contin- 

ually demonstrate superior knowledge 
and ability, and have achieved success- 
ful completion in relevant post-trade 
studies or courses, which enables them 
to apply multi-disciplinary skills as 
required including them primary skills, 
and can competently work largely unsu- 
pervised. 

(vi) Building Employee Grade 6 (BEG6) 
Indentured tradespersons who pos- 

sess the same qualities as a BEGS, and 
are also capable of supervising a large 
work group. Generally fulfills the duties 
as assistant/acting supervisor and is 
therefore by appointment only. 
Award Wages Rate 

$ 
BEG1 N/A 
BEG2 N/A 
BEG3 363.20 
BEG4 376.70 
BEGS 389.60 
BEG6 413.80 

The above new rates for BEG4, 
BEGS and BEG6 also include allow- 
ance for the withdrawal of the award 
leading hand rates 1, 2 and 3 respec- 
tively. 

(2) Classification and Wage Rates —Windarra 
Nickel Project 

(a) Engineering Employees — 
(i) Engineering Employees Grade 1 

(EEG1) 
Newly appointed semi-skilled em- 

ployees who have not yet shown the 
necessary site knowledge to be compe- 
tent enough to move from area to area 
within the operation without assistance. 
An employee will not remain in this 
classification for more than three 
months. This is a new classification. 

(ii) Engineering Employees Grade 2 
(EEG2) 

Semi-skilled employees who have 
been employed at the operation for more 
than three months and are comparable 
to the former classification of pipe fitter. 
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(iii) Engineering Employees Grade 3 
(EEG3) 

Indentured tradespersons who satisfy 
all regulatory requirements of Grade 2 
employees and have who achieved 
practical levels of competency as ap- 
proved by the regulatory authority. 

(iv) Engineering Employees Grade 4 
(EEG4) 

Indentured tradespersons who contin- 
ually demonstrate superior knowledge 
and ability and are capable of handling 
difficult problems without immediate 
supervision. 

(v) Engineering Employees Grade 5 
(EEG5) 

Indentured tradespersons who contin- 
ually demonstrate superior knowledge 
and ability, and have achieved success- 
ful completion in relevant post-trade 
studies or courses, which enables them 
to apply multi-disciplinary skills as 
required and can work largely unsuper- 
vised. 

(vi) Engineering Employees Grade 6 
(EEG6) 

Indentured tradespersons who pos- 
sess the same qualities as Grade 5 
employees and are capable of organi- 
sing and supervising a large work group. 
Generally fulfills the duties as Assis- 
tant/Acting Supervisor. 
Award Wages Rate 

$ 
EEG1 302.00 
EEG2 327.60 
EEG3 363.20 
EEG4 377.10 
EEG5 384.20 
EEG6 390.40 

The above new rates include allow- 
ance for the withdrawal of the award 
leading hand rates 1, 2 and 3 respec- 
tively. 

(b) Electrical Employee — 
(i) Electrical Employee Grade 1 (EEG1) 

Newly appointed semi-skilled em- 
ployees who have not yet shown the 
necessary site knowledge to be compe- 
tent enough to move from area to area 
within the operation without assistance. 
An employee will not remain in this 
classification for more than three 
months. This is a new classification. 

(ii) Electrical Employee Grade 2 (EEG2) 
Semi-skilled employees who have 

been employed at the operation for more 
than three months and are comparable 
to the former classification of battery 
fitter. 

(iii) Electrical Employee Grade 3 (EEG3) 
A linesperson with more than three 

years experience or an indentured elec- 
trical fitter or installer. 

(iv) Electrical Employee Grade 4 (EEG4) 
A Grade 3 employee who continually 

demonstrates superior knowledge and 
ability and is capable of handling diffi- 
cult problems without immediate super- 
vision or an indentured instrument fitter. 

(v) Electrical Employee Grade 5 (EEG5) 
An indentured electrical or instru- 

ment fitter/installer who has completed 
relevant post-trade courses conducive to 

cross-skilling of these disciplines, or a 
Grade 4 employee who has obtained 
through experience and practice a high 
degree of competency in multi-discipli- 
nary trade areas. 

(vi) Electrical Employee Grade 6 (EEG6) 
A Grade 5 employee who is capable 

of supervising a large work group and 
generally fulfills the duties as assistant/ 
acting foreman. 
Award Wages Rate 

EEG 1 
EEG 2 
EEG 3 
EEG 4 
EEG 5 
EEG 6 

302.00 
327.60 
363.20 
391.70 
404.80 
411.00 

The above new rates include allow- 
ance for the withdrawal of the award 
leading hand rates. 

(c) Building Employees — 
(i) Building Employee Grade 1 (BEG1) 

Not applicable at Windarra Nickel 
Project. 

(ii) Building Employee Grade 2 (BEG2) 
Not applicable at Windarra Nickel 

Project. 
(iii) Building Employee Grade 3 (BEG3) 

Indentured tradespersons who satisfy 
all regulatory requirements and who 
have achieved a practical level of 
competency as approved by some regu- 
latory control. 

(iv) Building Employee Grade 4 (BEG4) 
Indentured tradespersons who contin- 

ually demonstrate superior knowledge 
and ability and are capable of handling 
difficult problems without immediate 
supervision, and have obtained training 
in, and can practically apply various 
skills as previously appropriate to other 
specific trade areas. 
Award Wages Rate 

BEG 3 
BEG 4 

363.20 
376.70 

The above new rates for BEG4 also 
include allowance for the withdrawal of 
the award leading hand rates 1, 2 and 3 
respectively. 

(3) Apprentices: 
Apprentices shall be paid the following percentage 

of tradespersons (EEG3) rate per week: — 
Four year term— % 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Three and a half year term — 
First Six Months 42 
Next year 55 
Following year 75 
Final year 88 

Third year term — 
First year 55 
Second year 75 
Third year 88 

Apprentices shall also receive the above percentage 
rates of the District Allowance, Disability Allowance, 
Tool Allowance and Industry Allowance available to 
Tradespersons under this award. 
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(4) Tool Allowance: 
(a) Bricklayers, Carpenters and Joiners, Plumb- 

ers or Painters shall be paid the following 
tool allowance: 

$ 
Bricklayers 1.20 
Carpenters and Joiners 2.20 
Plumbers 1.70 
Painters 0.50 

This allowance includes an amount of five 
cents for the purpose of enabling employees 
to insure their tools against loss or damage 
by theft or fire and shall not be paid where 
the employer supplies employees with all 
necessary tools. 

An employee in receipt of a tool allowance 
shall provide himself all necessary tools kept 
in suitable condition for the performance of 
the work. 

An employee who fails to provide all such 
tools when required shall be guilty of a 
breach of this award and shall not be entitled 
to the tool allowance prescribed above until 
he/she complies with this provision. 

(b) Metal Trades Employees: 
Notwithstanding the previous provisions 

of this clause, a metal tradesperson, including 
an apprentice, to whom the employer does 
not supply all necessary tools, shall be paid 
an allowance of $8.40 per week. 

A "tradesperson", for the purpose of this 
clause, shall be deemed to be an employee 
who is paid an equal rate of wage or higher 
than for the classification "Boilermaker". 

(5) Leading Hands: 
In addition to the appropriate wage prescribed in this 

clause, a Leading Hand shall be paid — 
$ 

(a) If placed in charge of not less than 
3 and not more than 10 other 
employees 14.40 

(b) If placed in charge of more than 10 
and not more than 20 other employ- 
ees 21.60 

(c) If placed in charge of more than 20 
other employees 28.10 

(6) Disabilities Allowance: 
An employee employed outside of his/her shop on 

construction work shall for the time so employed be 
paid a disabilities allowance at the rate of $1.00 per 
week in addition to the prescribed rate. 

(7) Industry Allowance: 
(a) Each employee shall be paid an allowance of 

$66.30 per week. 
(b) The allowance recognises, and is in payment 

for, all aspects of work in the industry, 
including the location and nature of individ- 
ual operations within it. 

(c) The allowance shall be paid in addition to the 
rate of wage set out in this clause and shall 
be paid for all purposes of the award. 

(8) Casual Employees: 
A casual employee shall be paid 20% in addition to 

the ordinary rate prescribed herein. 
(9) Minimum Wage 
Notwithstanding the provisions of this award no 

employee (including an apprentice), 21 years of age or 
over, shall be paid less than $268.80 per week as the 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this award, but that minimum rate 
of pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to the 
award rate) is not less than $268.80. 

Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave and any 
other leave prescribed by this award. 

Notwithstanding the foregoing, where in this award 
an additional rate is prescribed for any work as a 
percentage fraction or multiple of the ordinary rate of 
pay it shall be calculated upon the rate prescribed by 
this award for the classification in which the employee 
is employed. 

16. Appendix One. —Classification Structure and Defini- 
tions: Delete this Appendix and insert in lieu thereof the 
following: 

Appendix One —Old Definitions and Classification Groups 
The following classifications and definitions have 

been replaced by those in Clause 44. — Rates of Pay and 
Classifications of this award. These "old" classifica- 
tions and definitions shall remain as an Appendix to 
this award as a point of reference for new and existing 
employees and shall be deleted by agreement of the 
parties at an appropriate time. 

Definitions: 
Metal Trades — 
"Electrical Fitter" means a tradesperson employed 

in making, repairing, altering, assembling, testing, 
winding or wiring electrical machines, instruments, 
meters or other apparatus, other than wires leading 
thereto, but an employee whose duty consists of 
placing electrodes in "neon" tubes sealed by the 
employee shall not be deemed for that reason to be an 
electrical fitter. 

"Electrical Installer" means an employee engaged 
in the installation of electric lighting, electric meters, 
bells, telephones or motors and apparatus used in 
connection therewith and includes an employee en- 
gaged in running, repairing or testing of conductors 
used for lighting, heating or power purposes, but does 
not include an employee who is a linesperson or a meter 
fixer. 

"Linesperson" means an employee engaged (with 
or without labourers assisting) in erecting poles for 
electrical wires, cables or other conductors, or erecting 
wires, cables or other conductors on poles or over 
buildings, or tying them to insulators, or joining or 
insulating them or doing any work on electrical poles 
off the ground. 

"Motor Attendant" means an employee engaged on 
stopping or starting motors, replacing motor fuses, 
oiling or cleaning motors, and who shall be engaged 
exclusively on such work. 

"Switchboard Attendant" means any employee 
attending to or in charge of any switchboard, or doing 
any work necessary for the working of the same other 
than repairs or additions. 

"Motor Mechanic" means an employee employed 
in fitting, turning, making, repairing, altering, assem- 
bling, or testing the metal parts (including electric) of 
the engines or chassis of motor cars or any other motor 
vehicle. 

"Pipe Fitter" means any employee employed on 
pipe work but does not include an employee solely 
engaged in assembling, joining and fixing pipes. All 
work on live steam pipes shall be a tradesperson's 
work. 

"Drill Doctor" shall mean an employee, other than 
a tradesperson, engaged in assembling, renewing or 
putting together the parts of a rock drill as received 
from the maker and in servicing same when assembled, 
but does not include an employee engaged in any work 
in the nature of altering or repairing such parts which 
is the work of a fitter. 

"First-Class Machinist" means a tradesperson who 
is engaged in setting up or in setting up and operating 
the following machines: lathe, boring machine, milling 
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machine, planing machine, shaping machine, slotting 
machine, and grinding machine. 

"Second-Class Machinist" means an employee who 
is engaged in operating, or setting up and operating a 
key setting machine or any machine enumerated in the 
definition of "first-class machinist", and includes an 
employee engaged as a pipe fitter on low pressure work 
but does not include an employee who is engaged as 
a tradesperson. 

"Third-Class Machinist" means an employee who 
operates any machine set up by a tradesperson or any 
machine the setting up of which does not require the 
knowledge or skill of a second-class machinist, but 
does not include a process employee. 

"First-Class Welder" means an employee using 
electric arc or petrol or coal gas blow pipe on any work 
other than that of a second-class welder as defined. 

"Second-Class Welder" means an employee who — 
(1) Uses any of the foregoing types of welding 

apparatus in filling castings; or 
(2) Welds with the aid of jigs; or 
(3) Operates automatic welding machines for the 

setting up of which the employee is not 
responsible; or 

(4) Operates a profile cutting or a straight line 
cutting machine. 

"Tradesperson" means an employee who 
in the course of employment works from 
drawings or prints, or makes precision meas- 
urements or applies general trade experience, 
but does not include an apprentice. 

"Instrument Maker and/or Repairer" 
means an employee who is required to 
design, test, repair and build measuring 
and/or recording appliances (including elec- 
trical appliances) and/or instruments and 
carry out experiments on same in workshops/ 
laboratory. 

"Electrician —Special Class" means, sub- 
ject to subclause (3) hereunder, an electrical 
fitter or electrical installer who — 

(1) (a) Has satisfactorily completed a pre- 
scribed post trade course in industrial 
electronics; or 

(b) Has, whether through practical experi- 
ence or otherwise, achieved a standard 
of knowledge comparable to that which 
would be achieved under paragraph (a) 
hereof; and 

(2) (a) Is engaged on work on or in connection 
with complicated or intricate circuitry, 
which work requires for its performance 
the standard of knowledge referred to in 
subclause (1) hereof; and 

(b) Is able, where necessary and practica- 
ble, to perform such work without 
supervision and to examine, diagnose 
and modify systems comprising inter- 
connected circuits, 

but does not include such an em- 
ployee unless the work on which he/she 
is engaged requires for its performance 
knowledge in excess of that gained by 
the satisfactory completion of the appro- 
priate Technical College trade course. 

(3) For the purpose of this award an employee 
shall be deemed to be an Electrician — 
Special Class only for time during which 
he/she meets the foregoing conditions, un- 
less— 
(a) That time exceeds sixteen hours per 

week; or 

(b) In the opinion of the employer or, in the 
event of disagreement, in the opinion of 
a Board of Reference, that time is likely 
during the course of employment to 
exceed sixteen hours per week on 
average 

in which case the employee shall be 
classified as Electrician — Special Class 
for as long as the employment continues 
on either of those bases. 

(4) In the event of disagreement about the 
implementation of this Electrician —Special 
Class provision, a Board of Reference shall 
determine the matter. 

(5) For the purpose of this definition the follow- 
ing courses are deemed to be prescribed post 
trade courses in industrial electronics — 
(a) The Post Trade Industrial Electronics 

Course of the N.S.W. Department of 
Technical Education. 

(b) The Industrial Electronics Course 
(Grades 1 and 2) as approved by the 
Education Department of Victoria. 

(c) The Industrial Electronics Course of the 
South Australian School of Electrical 
Technology. 

(d) The Industrial Electronics (Course 
"C") of the Department of Education, 
Queensland. 

(e) The Industrial Electronics Course of the 
Technical Education Department of 
Tasmania. 

(f) The Certificate in Industrial Electronics 
of the Technical Education Division, 
Education Department of Western Aus- 
tralia. 

Building Trades — 
"Bricklayer" means an employee engaged in brick- 

laying, brickcutting, firework (including kiln work), 
furnaces or furnace work of any description, setting 
cement bricks, cement blocks and cement pressed 
work, setting coke slabs or coke bricks or plaster 
partition blocks, or any other work which comes or 
which may be adjudged to come within the scope of 
brick work generally. 

"Carpenter and Joiner" means an employee other 
than an assembler of flush panel doors engaged upon 
work ordinarily performed by a carpenter and joiner in 
any workshop establishment, yard or depot, or on site 
(including dams, bridges, jetties, and/or wharves). 
Without limiting the generality of the foregoing such 
work may include — 

(1) The erection and/or fixing work in metal; 
(2) (a) The marking out, lining, plumbing and 

levelling of prefabricated form work 
and supports thereto; 

(b) The erection and dismantling of such 
form work, but without preventing 
builders' labourers from being em- 
ployed on such work; 

(c) The fixing of asbestos products, dry 
fixing of fibre plaster materials and the 
fixing of building panels, wall board and 
plastic material; 

(d) The erection of curtain walling; 
(e) The setting out and laying of wood 

blocks or parquetry or wooden mosaic 
flooring; and 

(f) The erection of prefabricated buildings 
or section of buildings constructed in 
wood prepared in factories, yards or on 
site. 
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"Painter" means — 
(1) An employee who applies paint or any other 

preparation used for preservative of decora- 
tive purposes — 
(a) To any building or structure of any kind 

or to any fabricated unit forming or 
intended to form part of any building or 
structure; or 

(b) To any machinery or plant; 
(2) And includes any employee engaged in the 

hanging of wallpapers or substitutes there- 
fore or in glazing, graining, gilding, decorat- 
ing, applying plastic relief, putty glazing or 
marbling; 

(3) And also includes any employee who strips 
off old wallpapers or who removes old paint 
or varnish or who is engaged in the prepara- 
tion of any work for painting or of any 
materials required for the trade; 

(4) And also includes any employee engaged in 
signwriting; 

(5) But does not include an employee doing rough 
painting (or rough preparation therefore) of any 
building or structure other than a cottage, office, 
changeroom, workshop or storeroom when it is 
intended that such a building or structure shall be 
only roughly painted with not more than one coat 
of paint; or doing rough painting of any plant; or 
doing rough painting (with not more than one 
coat) of any machinery or other iron work. 

"Plumber" means an employee employed or 
usually employed in executing or plumbing, gas 
fitting, pipe fitting, or domestic engineering work, 
or who executes any work in or in connection 
with — 
(1) Sheet lead, galvanised iron or other classes 

of sheet metal generally used by plumbers; 
(2) The fixing of lead, wrought, cast or sheet 

iron, copper, brass or other classes of pipe 
work, including earthenware pipes, ventilat- 
ing or air conditioning appliances; 

(3) Water (hot or cold), steam (other than for 
power purposes), gas, air oil (for heating or 
cooking purposes), vacuum systems and 
sewerage installations; 

(4) House, ship, sanitary, chemical and/or gen- 
eral plumbing; 

(5) Fire service work; 
(6) Fitting and fixing asbestos corrugated sheets, 

guttering, down pipes, ridging, rain heads, 
ventilators, sky-lights, fascia and barge 
boards; 

(7) Irrigation installations. 
Classification Groups: 
People previously engaged in these classifications 

are as follows: 
Engineering employees Grade 1 

Machinist—Third Class 
Engineering Employees Grade 2 

Switchboard Attendant 
Pipe Fitter 
Machinist —2nd Class 
Drill Doctor 
Welder 2nd Class 

Engineering Employees Grade 3 
Angle Iron Smith 
Blacksmith 
Boilermaker 
Boilermaker—Welder 
Coppersmith 
Motor Mechanic 
Sheet Metal Employee 
Welder—First Class 

Fitter and/or Turner 
Machinist —First Class 
Electrical Employee Grade 2 
Motor & Battery Attendant 
Motor Attendant 
Linesman Grade 2 
Electrical Employee Grade 3 
Linesman Grade T 
Fitter Refrigeration 
Electrical Fitter 
Electrical Installer 
Electrical Employee Grade 4 
Electrician — Special Class 
Instrument Maker and/or Repairer 

17. First Schedule—.Wages: Delete this schedule and 
re-title Second Schedule —District Allowances as "First 
Schedule —District Allowances". 

18. Third Schedule —Respondents: Delete this Schedule 
and insert in lieu thereof the following: 

Second Schedule —Applicant and Respondents. 
The following named Company and employee 

organisations are respondent to this award: 
Western Mining Corporation Ltd, 151 Great Eastern 

Highway, Belmont WA 6104 
Metal and Engineering Workers' Union, 1111 Hay 

Street, West Perth WA 6005 
Australian Electrical, Electronic, Foundry and Engi- 

neering Workers Union, 401 Oxford Street, Mt 
Hawthorn WA 6016 

Construction, Mining and Energy Workers Union of 
Australia (W.A. Branch), 102 Beaufort Street, Perth 
WA 6000 

CHILD CARE (LADY GOWRIE CHILD CENTRE) 
AWARD No. 3 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Lady Gowrie Child Centre. 
No. 1428 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
17 December 1991. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms L. Slack-Smith on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Child Care (Lady Gowrie Child Centre) 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 17th day of December 1991. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: 

A. Delete the existing number and words —2A.— 
State Wage Principles —September, 1989 and 
insert the following in lieu: 
2A. State Wage Principles —June 1991 
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B. Immediately following the existing number and 
words —24. Superannuation insert the following: 
25. Award Modernisation and Enterprise Con- 

sultation 
2. Clause 2A. — State Wage Principles — September 1989: 

Delete this clause and insert the following in lieu: 

2A. — State Wage Principles —June 1991. 
It is a term of this Award that the union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 7. —Contract of Service: Immediately after 
subclause (5) of this clause add the following new subclause: 

(6) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training consis- 
tent with the classification structure of the award 
provided that such duties are not designed to 
promote de-skilling. 

4. Clause 23. —Wages: Delete subclauses (1), (2), (3) and 
(4) of this clause and insert the following in lieu thereof: 

$ Annual 
Salary 

(1) Administrator/Co-Ordinator 33,406 
The above annual salary shall apply to the 

Administrator/Co-Ordinator. 
(a) An Administrator/Co-Ordinator and the 

Committee or other managing body of the 
Centre shall be at liberty to negotiate and set 
a higher grade and salary bearing in mind the 
duties and responsibilities of the Administra- 
tor/Co-Ordinator. Any agreement to select a 
higher rate shall be reduced to writing and 
shall entitle that Administrator/Co-Ordinator 
whilst employed at the Centre to the agreed 
salary level as if this award had expressly 
provided such an entitlement. Any such 
agreement may be rescinded only by mutual 
consent. 

(b) Nothing in this provision shall be deemed to 
prevent the negotiation of salary for an 
Administrator/Co-Ordinator above the mini- 
mum standards prescribed in this award. 

(c) An employee shall be deemed to be the 
Administrator/Co-Ordinator for the purposes 
of this award if: 

(i) his or her qualifications are sufficient 
for licensing provisions under the rele- 
vant State laws; 

(ii) such a person is qualified under the 
relevant Commonwealth Government 
laws governing the payment of Recur- 

. rent Grants to Child Care Centres; 
(iii) his or her duties include responsibility 

for the overall administration of the 
Centre, and particularly for: 
(aa) the planning, organisation, im- 

plementation and supervision of a 
programme that will adequately 
meet the intellectual, physical, so- 
cial and emotional needs of chil- 
dren attending the Centre, and the 
keeping of written records of this 
planning; 

(bb) ordering, cataloging and care of 
suitable equipment and general 
supplies; 

(cc) participation in training program- 
mes for staff and students when 
and if necessary; 

(dd) undertaking such parental coun- 
selling as proves necessary from 
time to time. 

(2) Early Childhood Educator: 
Annual 

A 
$ 

21,866 
2 24,168 25,756 
3 25,439 27,297 
4 26,710 28,883 
5 27,983 30,513 
6 29,309 32,151 
7 30,650 33,563 
8 31,478 34,969 
9 32,250 36,383 

(a) An Early Childhood Educator shall be an 
employee specifically engaged and paid as 
such. 

(b) An Early Childhood Educator who has 
successfully completed a minimum of two 
years full-time tertiary training as a student 
at the teachers' college approved by the 
Minister for Education shall be paid accord- 
ing to Scale "A" commencing at Grade 1 
and may proceed to Grade 8. 

(c) An Early Childhood Educator who has 
successfully completed a minimum of three 
years full-time tertiary training as a student 
at an educational establishment approved by 
the Minister for Education shall be paid 
according to Scale "A" commencing at 
Grade 2 and may proceed to Grade 9. 

(d) A two year trained Early Childhood Educator 
who obtains the qualifications of a three year 
trained pre-school teacher or who is deemed 
by the Minister for Education to be a three 
year trained teacher, shall advance one 
increment and may proceed to Grade 9 of 
Scale "A". 

(e) Early Childhood Educators who qualify for 
payment under Scale "A" but who have 
such additional qualifications as may be 
approved by the Minister for Education shall 
instead of the rates prescribed in Scale "A" 
be paid the rates prescribed in Scale "B". 

(f) Progression along the salary scales shall be 
by annual increment and shall be dependent 
upon satisfactory service, provided that an 
Early Childhood Educator shall be required 
to complete a full teaching year from the 
commencement of his or her appointment 
before becoming eligible for the next annual 
increment. 

(g) Early Childhood Educators who qualify by 
way of additional qualifications to transfer 
from one scale to another shall be paid the 
salary on the new scale for that grade 
applying to the salary on the old scale. 

(h) Early Childhood Educators changing em- 
ployment shall do so without any reduction 
in grade and continue to progress through the 
salary scale by annual increment. 

(i) A relieving Early Childhood Educator shall 
be paid the appropriate salary for an Early 
Childhood Educator plus a salary loading of 
27%. 

(j) Early Childhood Educators transferring be- 
tween employers shall retain their position on 
the incremental scale and continue to pro- 
gress through the scale by annual increment, 

(k) On ceasing employment with an employer 
the employee shall be given written notice of 
his or her incremental increase date to be 
passed on to the next employer. 
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(3) Children's Service Worker (Trained): 
Grade $ Per 

Annum 
1 19,661 
2 21,001 
3 22,083 
4 23,162 
5 24,232 
6 24,625 
7 25,631 
8 26,710 
The above annual salary rates shall be applied 

to trained Children's Service Workers in the 
following manner: 

(a) A Children's Service Worker (Trained) shall 
be an employee who has completed a 
recognised training course at a recognised 
institution, who has passed the examinations 
for that course and is engaged by the 
employer to use such qualifications in the 
employee's course of employment. 

(b) An employee with the following qualifica- 
tions: 

(i) Mothercraft Nurse, or 
(ii) Child Care Certificate or its equivalent, 

or 
(iii) Nursery Nurses' Examination Board 

Certificate, or 
(iv) an employee holding qualifications 

deemed equivalent by the employer, 
shall upon commencement of their 

employment be entitled to the salary 
prescribed for Children's Service 
Worker (Trained) Grade 2 and shall 
upon each anniversary of his or her 
employment proceed by one grade until 
the employee attains the salary pre- 
scribed for the Children's Service 
Worker (Trained) Grade 5. 

(c) An employee with formal training and 
qualifications as a cook shall upon com- 
mencement of employment as a cook be 
entitled to the salary prescribed for Chil- 
dren's Service Worker (Trained) Grade 1 and 
shall upon each anniversary of his or her 
employment proceed by one grade per annum 
until the employee attains the salary pre- 
scribed for the Children's Service Worker 
(Trained) Grade 4. 

(d) An employee with three or four year trained 
status as: 

(i) a Registered Nurse, or 
(ii) an employee with qualifications includ- 

ing a major in Child Psychology, Early 
Childhood Development or the equiva- 
lent, or 

(iii) an employee holding a three year Child 
Care Certificate, or 

(iv) an employee holding qualifications 
deemed equivalent by the employer, 

shall upon commencement of their employment 
be entitled to the salary prescribed for Children's 
Service Worker (Trained) Grade 3 and shall upon 
each anniversary of his or her employment 
proceed by one grade per annum until the 
employee attains the salary prescribed for the 
Children's Service Worker (Trained) Grade 5. 
(e) Progression along the salary scale shall be as 

prescribed in the above subclauses and shall 
also be dependent upon satisfactory service. 

(f) An employee with relevant qualifications 
who accepts the responsibility of being in 
charge of other qualified and/or unqualified 
staff or who accepts the sole responsibility 
for planning and implementing of a pro- 

gramme for the Centre shall be entitled to the 
annual salary prescribed for the Children's 
Service Worker (Trained) Grade 6. 

(g) An employee with relevant qualifications or 
qualifications or training deemed equivalent 
by the employer who accepts responsibility 
for administrative functions which are ancil- 
lary to the provision of children's service 
shall be entitled to the annual salary pre- 
scribed for the Children's Service Worker 
(Trained) Grade 7. 

(h) An employee with relevant qualifications 
who is designated as Assistant Administra- 
tor/Co-Ordinator and who from time to time 
assists the Administrator/Co-Ordinator with 
the administration and running of the Centre 
and who may be called upon to perform 
certain duties normally performed by the 
Administrator/Co-Ordinator shall be entitled 
to the annual salary prescribed for the 
Children's Service Worker (Trained) 
Grade 8. 

(i) Progression by a Children's Service Worker 
(Trained) to a higher salary grade than the 
provisions set out above qualify them shall 
be a matter for discussion and agreement 
between the employee and management of 
the Centre. Any agreement so reached shall 
be reduced to writing and shall entitle the 
employee whilst employed at the Centre to 
the agreed salary level as if this award had 
expressly provided such an entitlement. Any 
such agreement may be rescinded only by 
mutual consent. 

(j) Children's Service Workers (Trained) trans- 
ferring between employers shall retain their 
position on the incremental scale and con- 
tinue to progress through the scale in accor- 
dance with these provisions. On ceasing 
employment with an employer the employee 
shall be given written notice of his or her 
incremental increase date to be passed on to 
the next employer. 

(4) Children's Service Worker: 
Grade $ Per 

Annum 
1 18,770 
2 18,970 
3 19,158 
4 19,308 
5 20,688 
6 21,021 
7 21,598 
8 22,653 
the above annual salary rates shall be applied 

to all other employees who do not meet the 
engagement and/or qualification criteria laid 
down for the Children's Service Worker (Trained) 
in the following manner: 
(a) Unless otherwise specified elsewhere the 

employee shall upon commencement of his 
or her employment be entitled to the salary 
prescribed for the Children's Service Worker 
Grade 1 and shall upon each anniversary of 
his or her employment proceed by one grade 
until the employee attains the salary pre- 
scribed for the Children's Service Worker 
Grade 5. In addition progression along the 
incremental scale shall be conditional upon 
satisfactory service. 

(b) An unqualified employee employed to cook 
or garden or clean shall not progress beyond 
Grade 1. 

(c) An employee engaged upon the duty of 
aiding an Early Childhood Educator shall be 
entitled to the salary prescribed for the 
Children's Service Worker Grade 6. 

05483-4 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

(d) An employee who accepts the sole responsi- 
bility of being in charge of other unqualified 
staff or an employee who accepts the sole 
responsibility for planning and implementing 
a programme, or routine administrative serv- 
ices shall be entitled to the salary prescribed 
for the Children's Service Worker Grade 7. 

(e) Progression by a Children's Service Worker 
to a higher salary grade than the provisions 
set out above entitle them shall be a matter 
for discussion and agreement between the 
employee and the management of a Centre. 
Any agreement so reached shall be reduced 
to writing and shall entitle the employee, 
whilst employed at that Centre, to the agreed 
salary level as if this award had expressly 
provided such an entitlement. Any such 
agreement may be rescinded only by mutual 
consent. 

(f) Children's Service Workers transferring be- 
tween employers shall retain their position on 
the incremental scale and continue to pro- 
gress through the scale in accordance with 
these provisions. On ceasing employment 
with an employer the employee shall be 
given written notice of his or her incremental 
increase date to be passed on to the next 
employer. 

5. Clause 24. — Superannuation: Immediately following 
this clause insert a new clause as follows: 

25. —Award Modernisation and Enterprise Consulta- 
tion. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency 
and productivity of the industry, and to enhance 
the career opportunities and job security of 
employees in the industry. 

(2) At each centre or service a consultative mecha- 
nism may be established by the employer, or 
where requested by the employees or their Union, 
shall be established. The consultative mechanism 
and procedure shall be appropriate to the size, 
structure and needs of the particular centre or 
service. 

(3) Where a consultative mechanism is established, it 
shall be free to address any matters which are 
consistent with the objectives as outlined in 
subclause (1) of this cause. 

(4) Discussions that take place within the framework 
of the consultative mechanism will have regard to 
the following requirements: 
(a) the changes sought shall not affect provisions 

reflecting state standards; 
(b) the majority of employees affected by any 

proposed change at the centre or service must 
be informed of the proposed change, and the 
majority of such employees, must genuinely 
agree with the proposal; 

(c) Any proposed agreement shall not, in the 
context of a total package, provide for a set 
of conditions of a lesser standard than that 
provided by the award, and no employee 
shall have a lesser income as a result of the 
conditions proposed in the agreement; 

(d) when discussions affect wages and/or condi- 
tions of employment, the union must be 
invited to participate; 

(e) the parties to the award, shall not unreasona- 
bly oppose any proposed agreement which 
results from the consultative process outlined 
in this clause; 

(f) any agreement proposed pursuant to this 
clause relating to an award matter, shall be 
subject to ratification by the Western Austra- 
lian Industrial Relations Commission and, if 
it is approved, such agreement shall then 
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operate as a schedule to this award and take 
precedence over any provision of this award 
to the extent of any inconsistency; 

(g) if agreement to any proposal arising out of 
the consultative process outlined in this 
clause cannot be reached, then the matter 
may be referred to the Western Australian 
Industrial Relations Commission for deter- 
mination. 

CHILD CARE (OUT OF SCHOOL CARE- 
PLAYLEADERS) AWARD 

No. 13 of 1984 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Communicare and Others. 

No. 1431 of 1991. 
CHIEF COMMISSIONER W.S. COLEMAN. 

17 December 1991. 
Order. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms C. Fitz Gibbon and Mr D. Moss on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Child Care (Out of School Care —Play lead- 
ers) Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 17th day of December 1991. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: 

A. Delete the existing number and words '2A. State 
Wage Principles —September, 1989' and insert 
the following in lieu — 

2A. State Wage Principles —June 1991 
B. Immediately following the existing number and 

words '24. Superannuation', insert the follow- 
ing- 

25. Award Modernisation and Enterprise Con- 
sultation 

2. Clause 2A. —State Wage Principles —September, 
1989: Delete this clause and insert the following in lieu — 

2A. — State Wage Principles —June 1991. 
It is a term of this Award that the union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3. Clause 5. —Contract of Service: Immediately after 
subclause (2), add the following new subclause — 

(3) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training consis- 
tent with the classification structure of the award 
provided that such duties are not designed to 
promote de-skilling. 
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28,708 
29,291 

4. Clause 6. — Hours of Work: Delete the amount of $2.00 
in subclause (2)(c) and insert the amount of $2.10 in lieu 
thereof. 

5. Clause 22. —Salaries: Delete subclause (1) of this 
clause and insert the following in lieu thereof— 

(1) Level One $ per hour 
Uncertificated Employee 
1st year of experience —Step 1 9-29 
2nd year of experience —Step 2 9.38 
3rd year of experience and 
thereafter—Step 3 9.46 
Level Two 
Employee who has completed 
Stage One of the Playleader Certif- 
icate Course 
1st year of experience —Step 4 9.78 
2nd year of experience —Step 5 10.10 
Employee who has completed 
Stage Two of the Playleader Certif- 
icate Course or an approved equiv- 
alent—Step 6 10.41 
Employee who has completed 
Stage Three of the Playleader Cer- 
tificate Course or an approved 
equivalent—Step 7 10.73 
Level Three 
Employee who has completed the 
Playleader Certificate Course 
1st year of experience —Step 8 11.06 
2nd year of experience —Step 9 11.59 
Co-Ordinator $ Per Annum 
(a) A person responsible for the 

co-ordination of more than one 
out of school hours programme 
1st year of experience 28,708 
2nd year of experience 29,291 

(b) A person in charge of a full- 
time out of school care pro- 
gramme 
1st year of experience 29,291 
2nd year of experience 30,108 

6. Clause 24. —Superannuation: Immediately following 
this clause insert a new clause as follows — 

25. —Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency 
and productivity of the industry, and to enhance 
the career opportunities and job security of 
employees in the industry. 

(2) At each centre or service a consultative mecha- 
nism may be established by the employer, or 
where requested by the employees or their union, 
shall be established. The consultative mechanism 
and procedure shall be appropriate to the size, 
structure and needs of the particular centre or 
service. 

(3) Where a consultative mechanism is established, it 
shall be free to address any matters which are 
consistent with the objectives as outlined in 
subclause (1) of this clause. 

(4) Discussions that take place within the framework 
of the consultative mechanism will have regard to 
the following requirements: 
(a) the changes sought shall not affect provisions 

reflecting state standards; 
(b) the majority of employees affected by any 

proposed change at the centre or service must 
be informed of the proposed change, and the 
majority of such employees, must genuinely 
agree with the proposal; 

(c) any proposed agreement shall not, in the 
context of a total package, provide for a set 
of conditions of a lesser standard than that 

29,291 
30,108 

provided by the award, and no employee 
shall have a lesser income as a result of the 
conditions proposed in the agreement; 

(d) when discussions affect wages and/or condi- 
tions of employment, the union must be 
invited to participate; 

(e) the parties to the award, shall not unreasona- 
bly oppose any proposed agreement which 
results from the consultative process outlined 
in this clause; 

(f) any agreement proposed pursuant to this 
clause relating to an award matter, shall be 
subject to ratification by the Western Austra- 
lian Industrial Relations Commission and, if 
it is approved, such agreement shall then 
operate as a schedule to this award and take 
precedence over any provision of this award 
to the extent of any inconsistency; 

(g) if agreement to any proposal arising out of 
the consultative process outlined in this 
clause cannot be reached, then the matter 
may be referred to the Western Australian 
Industrial Relations Commission for deter- 
mination. 

CHILD CARE (SUBSIDISED CENTRES) AWARD 
No. 26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Bassendean Town Council and Others. 

No. 1432 of 1991. 
CHIEF COMMISSIONER W.S. COLEMAN. 

17 December 1991. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms C. Fitz Gibbon and Mr D. Moss on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Child Care (Subsidised Centres) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 17th 
day of December 1991. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: 

A. Delete the existing number and words 2A. State 
Wage Principles and insert the following in lieu — 

2A. State Wage Principles —June 1991 
B. Immediately following the existing number and 

words 25. Superannuation, insert the following — 
26. Award Modernisation and Enterprise Con- 

sultation 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

2. Clause 2A. —State Wage Principles —September, 
1989: Delete this clause and insert the following in lieu — 

2A. —State Wage Principles —June 1991 
It is a term of this Award that the union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 7. —Contract of Service: Immediately after 
subclause (2) of this clause add the following new 
subclause — 

(3) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training consis- 
tent with the classification structure of the.award 
provided that such duties are not designed to 
promote de-skilling. 

4. Clause 11. —Wages: Delete subclauses (1), (2), (3) and 
(4) and insert the following in lieu — 

(1) Child Care Support Worker Grade 1 
Definition: An untrained ancillary employee 
whose duties are primarily those of cleaning or 
kitchen hand 

Per Week 
$ 

1st year of employment 335.80 
2nd year of employment 338.80 
3rd year of employment 341.90 
Child Care Support Worker Grade 2 
Definition: An untrained ancillary em- 
ployee who is employed to cook or 
garden 
1st year of employment 353.50 
2nd year of employment 356.70 
3rd year of employment 359.90 

(2) Child Care Worker Level 1 (Employees 
21 years of age or over) 
1st year of experience 348.40 
2nd year of experience 351.60 
3rd year of experience 354.80 
Child Care Worker Level 2 363.10 
An employee with three years of experience who 
has either completed an introductory child care 

who has not had reasonable access to an introduc- 
tory child care course, but who has received no 
adverse report which denies progress from Level 
1 to Level 2. 

Level 1 Level 2 
Junior Rates Per Week Per Week 

$ $ 
Junior Rates Per Week Per Week 

$ $ 
At or under 16 years of age 179.30 184.10 
At 17 years of age 214.20 219.90 
At 18 years of age 266.40 273.60 
At 19 years of age 301.20 309.30 
At 20 years of age 336.10 345.20 
Thereafter, the adult rate. 
Child Care Worker Levels 3 and 4 
Employee who holds a qualification as defined for 
"Child Care Worker" in Clause 6. —Definitions 
of this award. It shall also include any persons 
employed as supplementary services grants 
(SUPS) workers. 

Per Annum 

1st year of experience 
2nd year of experience 
3rd year of experience 
4th year of experience 
5th year of experience 

Child Care Worker Level 5 
Senior Child Care Worker with qualifi- 
cations and experience at Levels 3 and 
4 who assists the Director with the 
administration of the Centre and is 
appointed as such 
1st year of experience at Level 3 or 
above 21,403 
2nd year of experience at Level 3 or 
above 23,557 
3rd year of experience at Level 3 or 
above 24,745 
4th year of experience at Level 3 or 
above 25,934 
5th year of experience at Level 3 or 
above 27,110 
(a) Progression along the salary scale shall be by 

annual increment, and shall be dependent 
upon satisfactory service, provided that an 
employee shall be required to complete 12 
months' service before being eligible for the 
next annual increment. On ceasing employ- 
ment with an employer the employee shall be 
given written notice of their incremental 
increase date to be passed on to the next 
employer. 

(b) Where an employee is appointed to act as the 
Co-Ordinator of a Centre for more than four 
successive days, they shall be paid for the 
whole of that period as Co-Ordinator as an 
Administrator/Director according to their 
level of qualifications, or as a Child Care 
Worker Level 5, whichever is higher. 

(3) Pre School Teachers: 
Per Annum 

Scale A Scale B 

Grade 1 
Grade 2 
Grade 3 
Grade 4 
Grade 5 
Grade 6 
Grade 7 
Grade 8 
Grade 9 

22,401 
24,168 
25,756 
27,297 
28,518 
29,854 
31,185 
32,013 
32,754 

25,756 
27,297 
29,309 
30,650 
32,686 
33,851 
35,268 
36,930 

19,579 
21,536 
22,617 
23,697 
24,767 

(a) A teacher who has successfully completed a 
minimum of two years' full time tertiary 
training as a student at a teachers' college 
approved by the Minister for Education shall 
be paid according to Scale A commencing at 
Grade 1 and may proceed to Grade 8. 

(b) A teacher who has successfully completed a 
minimum of three years' full time tertiary 
training as a student at an educational 
establishment approved by the Minister for 
Education shall be paid according to Scale A 
commencing at Grade 2 and may proceed to 
Grade 9. 

(c) A two year trained teacher who obtains the 
qualifications of a three year trained teacher 
or who is deemed by the Minister for 
Education to be a three year trained teacher, 
shall advance one increment and may pro- 
ceed to Grade 9 of Scale A. 

(d) Teachers who qualify for payment under 
Scale A but who have such additional 
qualifications as may be approved by the 
Minister for Education shall, instead of the 
rates prescribed in Scale A, be paid the rates 
prescribed in Scale B. 

(e) Progression along the salary scales shall be 
by annual increment and shall be dependent 
upon satisfactory service, provided that a 
teacher shall be required to complete a full 
teaching year from the commencement of 



his/her appointment before being eligible for 
the next annual increment. 

(f) Teachers who qualify by way of additional 
qualifications to transfer from one scale to 
another shall be paid the salary on the new 
scale for that grade applying to the salary on 
the old scale. 

(g) Teachers changing employment shall do so 
without any reduction in grade and continue 
to progress through the salary scale by annual 
increments. 

(h) Teachers transferring between employers 
shall retain their position on the incremental 
scale and continue to progress through the 
scale by annual increment. On ceasing 
employment with an employer the employee 
shall be given written notice of their incre- 
mental increase date to be passed on to the 
next employer. 

(4) Administrator/Director Level 1: 

Definition: An employee in charge of a Child Care 
Centre or Service which is licensed to care for not 
more than 30 children at any one time. 

$ Per Annum 
2 Year 3 Year 4 Year 
Trained Trained Trained 

1st year of experi- 
ence 23,926 26,318 29,362 
2nd year of experi- 
ence 25,121 27,515 30,628 
3rd year of experi- 
ence 26,318 29,362 33,167 
4th year of experi- 
ence 27,515 30,628 34,437 
5th year of experi- 
ence 28,730 31,898 35,705 

Administrator/Director Level 2: 

Definition: An employee in charge of a Child Care 
Centre or Service which is licensed to care for 
more than 30 children at any one time. 

$ Per Annum 
2 Year 3 Year 4 Year 
Trained Trained Trained 

1st year 
ence 

of experi- 
26,318 29,362 33,167 

2nd year 
ence 

of experi- 
27,515 30,628 34,437 

3rd year 
ence 

of experi- 
28,730 31,898 35,705 

4th year 
ence 

of experi- 
29,996 33,167 36,975 

5th year 
ence 

of experi- 
31,265 34,437 38,245 

(a) The salary structure of an Administrator/ 
Director who was employed at the time that 
this award came into operation shall remain, 
provided that the salary structure prescribed 
by this subclause may be implemented 
following negotiation between the Union and 
the employer. 

(b) An untrained Administrator/Director shall be 
paid the salary of a two-year trained Admin- 
istrator/Director Level 1. 

(c) "Two year, three year and four year trained" 
refers to a tertiary or post secondary qualifi- 
cation which is relevant to the position of 
Administrator/Director. Where there is a 
dispute as to whether a qualification is 
relevant to the position of Administrator/ 
Director it shall be determined by the 
Western Australian Industrial Relations 
Commission. 

5. Clause 25. —Superannuation: Immediately following 
this clause insert a new clause as follows — 

26. —Award Modernisation and Enterprise Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency 
and productivity of the industry, and to enhance 
the career opportunities and job security of 
employees in the industry. 

(2) At each centre or service a consultative mecha- 
nism may be established by the employer, or 
where requested by the employees or their union, 
shall be established. The consultative mechanism 
and procedure shall be appropriate to the size, 
structure and needs of the particular centre or 
service. 

(3) Where a consultative mechanism is established, it 
shall be free to address any matters which are 
consistent with the objectives as outlined in 
subclause (1) of this clause. 

(4) Discussions that take place within the framework 
of the consultative mechanism will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting state standards; 

(b) the majority of employees affected by any 
proposed change at the centre or service must 
be informed of the proposed change, and the 
majority of such employees, must genuinely 
agree with the proposal; 

(c) any proposed agreement shall not, in the 
context of a total package, provide for a set 
of conditions of a lesser standard than that 
provided by the award, and no employee 
shall have a lesser income as a result of the 
conditions proposed in the agreement; 

(d) when discussions affect wages and/or condi- 
tions of employment, the union must be 
invited to participate; 

(e) the parties to the award, shall not unreasona- 
bly oppose any proposed agreement which 
results from the consultative process outlined 
in this clause; 

(f) any agreement proposed pursuant to this 
clause, relating to an award matter, shall be 
subject to ratification by the Western Austra- 
lian Industrial Relations Commission and, if 
it is approved, such agreement shall then 
operate as a schedule to this award and take 
precedence over any provision of this award 
to the extent of any inconsistency; 

(g) if agreement to any proposal arising out of 
the consultative process outlined in this 
clause cannot be reached, then the matter 
may be referred to the Western Australian 
Industrial Relations Commission for deter- 
mination. 
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CHILD CARE CENTRES (PRE-SCHOOL 
TEACHERS') AWARD, 1983 

No. 3 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Catherine McAuley Centre —Day Care and Others. 

No. 1430 of 1991. 
CHIEF COMMISSIONER W.S. COLEMAN. 

17 December 1991. 
Order. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms C. Fitz Gibbon on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Child Care Centres (Pre-School Teachers') 
Award, 1983 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 17th day of December 
1991. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: 

A. Delete the existing number and words '2A. State 
Wage Principles —September, 1989' and insert the 
following in lieu — 

2A. State Wage Principles —June 1991 
B. Immediately following the existing number and 

words '19. Superannuation', insert the following — 
20. Award Modernisation and Enterprise Con- 

sultation 
2. Clause 2A. —State Wage Principles —September, 

1989: Delete this clause and insert the following in lieu — 

2A. —State Wage Principles —June 1991. 
It is a term of this Award that the union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 6. —Contract of Service: Immediately after 
subclause (4), add the following new subclause — 

(5) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training consis- 
tent with the classification structure of the award 
provided that such duties are not designed to 
promote de-skilling. 

4. Clause 9. —Salaries: Delete subclause (1) and insert the 
following in lieu — 

Scale A Scale B 
$ $ 

(1) Salaries per annum: 
Grade 1 21,866 
Grade 2 24,168 25,756 
Grade 3 25,439 27,297 
Grade 4 26,710 28,883 
Grade 5 27,983 30,513 
Grade 6 29,309 32,151 
Grade 7 30,650 33,563 
Grade 8 31,478 34,969 
Grade 9 32,250 36,395 

(a) A teacher who has successfully completed a 
minimum of two years' full time tertiary training 
as a student at a teachers' college approved by the 
Minister for Education shall be paid according to 
Scale "A" commencing at Grade 1 and may 
proceed to Grade 8. 

(b) A teacher who has successfully completed a 
minimum of three years' full time tertiary training 
as a student at an educational establishment 
approved by the Minister for Education shall be 
paid according to Scale "A" commencing at 
Grade 2 and may proceed to Grade 9. 

(c) A two year trained teacher who obtains the 
qualifications of a three year trained teacher or 
who is deemed by the Minister for Education to 
be a three year trained teacher, shall advance one 
increment and may proceed to Grade 9 on Scale 
"A". 

(d) Teachers who qualify for payment under Scale 
"A" but who have such additional qualifications 
as may be approved by the Minister for Education 
shall instead of the rates prescribed in Scale "A" 
be paid the rates prescribed in Scale "B". 

(e) Progression along the salary scales shall be annual 
increment and shall be dependent upon satisfac- 
tory service provided that a teacher shall be 
required to complete a full teaching year from the 
commencement of her appointment before being 
eligible for the next annual increment. 

(f) Teachers who qualify by way of additional 
qualifications to transfer from one scale to another 
shall be paid the salary on the new scale for that 
grade applying to the salary on the old scale. 

(g) Teachers changing employment shall do so with- 
out any reduction in grade and continue to 
progress through the salary scale by annual 
increment. 

5. Clause 19. —Superannuation: Immediately following 
this clause insert a new clause as follows — 

20. —Award Modernisation and Enterprise Consulta- 
tion. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency 
and productivity of the industry, and to enhance 
the career opportunities and job security of 
employees in the industry. 

(2) At each centre or service a consultative mecha- 
nism may be established by the employer, or 
where requested by the employees or their union, 
shall be established. The consultative mechanism 
and procedure shall be appropriate to the size, 
structure and needs of the particular centre or 
service. 

(3) Where a consultative mechanism is established, it 
shall be free to address any matters which are 
consistent with the objectives as outlined in 
subclause (1) of this clause. 

(4) Discussions that take place within the framework 
of the consultative mechanism will have regard to 
the following requirements: 
(a) the changes sought shall not affect provisions 

reflecting state standards; 
(b) the majority of employees affected by any 

proposed change at the centre or service must 
be informed of the proposed change, and the 
majority of such employees, must genuinely 
agree with the proposal; 

(c) any proposed agreement shall not, in the 
context of a total package, provide for a set 
of conditions of a lesser standard than that 
provided by the award, and no employee 
shall have a lesser income as a result of the 
conditions proposed in the agreement; 



(d) when discussions affect wages and/or condi- 
tions of employment, the union must be 
invited to participate; 

(e) the parties to the award, shall not unreasona- 
bly oppose any proposed agreement which 
results from the consultative process outlined 
in this clause; 

(f) any agreement proposed pursuant to this 
clause, relating to an award matter, shall be 
subject to ratification by the Western Austra- 
lian Industrial Relations Commission and, if 
it is approved, such agreement shall then 
operate as a schedule to this award and take 
precedence over any provision of this award 
to the extent of any inconsistency; 

(g) if agreement to any proposal arising out of 
the consultative process outlined in this 
clause cannot be reached, then the matter 
may be referred to the Western Australian 
Industrial Relations Commission for deter- 
mination. 

CHILDREN'S SERVICES (PRIVATE) AWARD 
No. A 10 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Bassendean Day Care Centre and Others. 
No. 1429 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
17 December 1991. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms C. Fitz Gibbon on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Children's Services (Private) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 17th 
day of December, 1991. 

(Sgd.) W.S. COLEMAN, 
IL.S.l Chief Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: 

A. Delete the existing number and words 2A. State 
Wage Principles —September 1989 and insert the 
following in lieu: 

2A. State Wage Principles—June 1991 
B. Immediately following the existing number and 

words 22. Wages, insert the following: 
23. Award Modernisation and Enterprise Con- 

sultation 

2. Clause 2A. — State Wage Principles—September 
1989: Delete this clause and insert the following in lieu: 

2A. — State Wage Principles —June 1991. 
It is a term of this Award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3. Clause 7.— Contract of Service: Immediately after 
subclause (3) of this clause add the following new subclause: 

(4) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees' skill, competence and training consis- 
tent with the classification structure of the award 
provided that such duties are not designed to 
promote de-skilling. 

4. Clause 22. —Wages: Delete subclauses (1), (2) and (3) 
of this clause and insert the following in lieu thereof: 

$ Per Week 
(1) Child Care Support Worker 

Grade 1 
Definition: An untrained ancillary 
employee whose duties are primar- 
ily those of cleaning or kitchen 
hand 
1st year of employment 
2nd year of employment 
3rd year of employment 
Child Care Support Worker 
Grade 2 
Definition: An untrained ancillary 
employee who is employed to cook 
or garden 
1st year of employment 
2nd year of employment 
3rd year of employment 

(2) Child Care Worker Level 1 (Em- 
ployees 21 years of age or over) 
1st year of experience 
2nd year of experience 
3rd year of experience 
Child Care Worker Level 2 
An employee with three years of 
experience who has either com- 
pleted an introductory child care 
course; 
or 
has not had reasonable access to an 
introductory child care course, but 
who has received no adverse report 
which denies progress from Level 
1 to Level 2. 

335.80 
338.80 
341.90 

Junior Rates 

At or under 16 years of age 
At 17 years of age 
At 18 years of age 
At 19 years of age 
At 20 years of age 
Thereafter, the adult rate. 
Child Care Worker Levels 
3 and 4 
Employee who holds a 
qualification as defined for 
"Child Care Worker" in 
Clause 6. —Definitions of 
this award. 

1st year of experience 
2nd year of experience 
3rd year of experience 

Level 1 Level 2 
$ Per 
Week 
179.30 

$ Per 
Week 
184.10 

214.20 219.90 
266.40 273.60 
301.20 309.30 
336.10 345.20 

$ Per 
Annum 
19,579 
21,536 
22,617 
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Child Care Worker Level 
5 
Senior Child Care Worker 
with qualifications and ex- 
perience at Levels 3 and 4 
who assists the Director 
with the administration of 
the Centre and is ap- 
pointed as such 
1st year of experience at 23,557 
Level 3 or above 
2nd year of experience at 24,745 
Level 3 or above 

Progression along the salary scale shall be by 
annual increment, and shall be dependent upon 
satisfactory service, provided that an employee 
shall be required to complete 12 months' service 
before being eligible for the next annual incre- 
ment. On ceasing employment with an employer 
the employee shall be given written notice of 
their incremental increase date to be passed on 
to the next employer. 

(3) Co-Ordinator: 
Definition: An 
employee in 
charge of a 
Child Care Cen- 
tre or Service 
who is ap- 
pointed as such. 

S Per Annum 
2 Year 3 Year 4 Year 

Untrained Trained Trained Trained 
1st year of 
experience 23,926 26,318 29,362 33,167 
2nd year of 
experience 25,122 27,515 30,628 34,437 
3rd year of 
experience 26,318 28,730 31,898 35,705 

"Two year, three year and four year trained" refers to a 
tertiary or post secondary qualification which is relevant to 
the position of Co-Ordinator. Where there is a dispute as to 
whether a qualification is relevant to the position of 
Co-Ordinator it shall be determined by the Western 
Australian Industrial Relations Commission. 

5. Clause 22.-- Wages: Immediately following this clause 
insert a new clause as follows: 

23. —Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency 
and productivity of the industry, and to enhance 
the career opportunities and job security of 
employees in the industry. 

(2) At each centre or service a consultative mecha- 
nism may be established by the employer, or 
where requested by the employees or their Union, 
shall be established. The consultative mechanism 
and procedure shall be appropriate to the size, 
structure and needs of the particular centre or 
service. 

(3) Where a consultative mechanism is established, it 
shall be free to address any matters which are 
consistent with the objectives as outlined in 
subclause (1) of this cause. 

(4) Discussions that take place within the framework 
of the consultative mechanism will have regard to 
the following requirements: 
(a) the changes sought shall not affect provisions 

reflecting state standards; 
(b) the majority of employees affected by any 

proposed change at the centre or service must 
be informed of the proposed change, and the 
majority of such employees, must genuinely 
agree with the proposal; 

(c) Any proposed agreement shall not, in the 
context of a total package, provide for a set 
of conditions of a lesser standard than that 

provided by the award, and no employee 
shall have a lesser income as a result of the 
conditions proposed in the agreement; 

(d) when discussions affect wages and/or condi- 
tions of employment, the union must be 
invited to participate; 

(e) the parties to the award, shall not unreasona- 
bly oppose any proposed agreement which 
results from the consultative process outlined 
in this clause; 

(f) any agreement proposed pursuant to this 
clause, relating to an award matter, shall be 
subject to ratification by the Western Austra- 
lian Industrial Relations Commission and, if 
it is approved, such agreement shall then 
operate as a schedule to this award and take 
precedence over any provision of this award 
to the extent of any inconsistency; 

(g) if agreement to any proposal arising out of 
the consultative process outlined in this 
clause cannot be reached, then the matter 
may be referred to the Western Australian 
Industrial Relations Commission for deter- 
mination. 

CHILDREN'S SERVICES CONSENT AWARD, 1984 
No. A1 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Coolbellup Day Care Centre Association and Others. 
No. 1433 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
17 December 1991. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms C. Fitz Gibbon on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Children's Services Consent Award, 1984 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 17th day of December 1991. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: 

A. Delete the existing number and words 2A. State 
Wage Principles —September, 1989 and insert the 
following in lieu: 

2A. State Wage Principles —June 1991 
B. Immediately following the existing number and 

words 25. Fares and Travelling Allowances insert 
the following: 

26. Award Modernisation and Enterprise Con- 
sultation 
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2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert the following in lieu: 

2A. — State Wage Principles —June 1991. 
It is a term of this Award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3. Clause 7. —Contract of Service: Immediatley after 
subclause (4) of this clause add the following new subclause: 

(5) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees* skill, competence and training consis- 
tent with the classification structure of the award 
provided that such duties are not designed to 
promote de-ski'.l:-g. 

4. Clause 22. — Wages: Delete subclauses (1), (2), (3) and 
(4) from this clause and insert the following in lieu thereof: 

$ Per Week 
(1) Child Care Support Worker Grade 1 

Definition: An untrained ancillary 
employee whose duties are primarily 
those of cleaning or kitchen hand 
1st year of employment 335.80 
2nd year of employment 338.80 
3rd year of employment 341.90 
Child Care Support Worker Grade 2 
Definition: An untrained ancillary 
employee who is employed to cook 
or garden 
1st year of employment 353.50 
2nd year of employment 356.70 
3rd year of employment 359.90 
Child Care Support Worker Grade 3 
Definition: An ancillary employee 
who is employed to assist the Direc- 
tor with administration 
1st year of employment 375.40 
2nd year of employment 412.90 
3rd year of employment 430.00 
4th year of employment 454.30 

(2) Child Care Worker Level 1 (Em- 
ployees 21 years of age or over) 
1st year of experience 348.40 
2nd year of experience 351.60 
3rd year of experience 354.80 
Child Care Worker Level 2 363.10 
An employee with three years of 
experience who has either completed 
an introductory child care course 
or 
who has not had reasonable access to 
an introductory child care course, 
but who has received no adverse 
report which denies progress from 
Level 1 to Level 2. 
Junior Rates 

At or under 16 years of age 
At 17 years of age 
At 18 years of age 
At 19 years of age 
At 20 years of age 
Thereafter, the adult rate 
Child Care Worker Levels 3 
and 4 
Employee who holds a qual- 
ification as defined for 
"Child Care Worker" in 
Clause 6. —Definitions of 
this award. It shall also 
include any persons em- 
ployed as supplementary 

Level 1 Level 2 

179.30 
214.20 
266.40 
301.20 
336.10 

184.10 
219.90 
273.60 
309.30 
345.20 

services grants (SUPS) 
workers. 

1st year of experience 
2nd year of experience 
3rd year of experience 
4th year of experience 
5th year of experience 
Child Care Worker Level 5 
Senior Child Care Worker 
with qualifications and ex- 
perience at Levels 3 and 4 
who assists the Director 
with the administration of 
the Centre and is appointed 
as such 
1st year of experience at 
I^evel 3 or above 
2nd year of experience at 
Level 3 or above 
3rd year of experience at 
Level 3 or above 
4th year of experience at 
Level 3 or above 
5th year of experience at 
Level 3 or above 

$ Per 
Annum 
19,579 
21,536 
22,617 
23,697 
24,767 

21,403 

24,745 

27,110 
(a) Progression along the salary scale shall be by 

annual increment, and shall be dependent 
upon satisfactory service, provided that an 
employee shall be required to complete 12 
months' service before being eligible for the 
next annual increment. On ceasing employ- 
ment with an employer the employee shall be 
given written notice of their incremental 
increase date to be passed on to the next 
employer. 

(b) Where an employee is appointed to act as the 
Co-Ordinator of a Centre for more than four 
successive days, they shall be paid for the 
whole of that period as Co-Ordinator as an 
Administrator/Director according to their 
level of qualifications, or as a Child Care 
Worker Level 5, whichever is higher. 

(3) Pre School Teachers: 

Grade 1 
Grade 2 
Grade 3 
Grade 4 
Grade 5 
Grade 6 
Grade 7 
Grade 8 
Grade 9 

Per Annum 
Scale A Scale B 

22,401 
24,168 
25,756 
27,297 
28,518 
29,854 
31,185 
32,013 
32,785 

25,756 
27,297 
29,309 
30,650 
32,686 
33,851 
35,268 
36,930 

(a) A teacher who has successfully completed a 
minimum of two years' full time tertiary 
training as a student at a teachers' college 
approved by the Minister for Education shall 
be paid according to Scale A commencing at 
Grade 1 and may proceed to Grade 8. 

(b) A teacher who has successfully completed a 
minimum of three years' full time tertiary 
training as a student at an educational 
establishment approved by the Minister for 
Education shall be paid according to Scale A 
commencing at Grade 2 and may proceed to 
Grade 9. 

(c) A two year trained teacher who obtains the 
qualifications of a three year trained teacher 
or who is deemed by the Minister for 
Education to be a three year trained teacher, 
shall advance one increment and may pro- 
ceed to Grade 9 of Scale A. 
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(d) Teachers who qualify for payment under 
Scale A but who have such additional 
qualifications as may be approved by the 
Minister for Education shall, instead of the 
rates prescribed in Scale A, be paid the rates 
prescribed in Scale B. 

(e) Progression along the salary scales shall be 
by annual increment and shall be dependent 
upon satisfactory service, provided that a 
teacher shall be required to complete a full 
teaching year from the commencement of 
his/her appointment before being eligible for 
the next annual increment. 

(f) Teachers who qualify by way of additional 
qualifications to transfer from one scale to 
another shall be paid the salary on the new 
scale for that grade applying to the salary on 
the old scale. 

(g) Teachers changing employment shall do so 
without any reduction in grade and continue 
to progress through the salary scale by annual 
increment. 

(h) Teachers transferring between employers 
shall retain their position on the incremental 
scale and continue to progress through the 
scale by annual increment. On ceasing 
employment with an employer the employee 
shall be given written notice of their incre- 
mental increase date to be passed on to the 
next employer. 

(4) Administrator/Co- 
Ordinator: 
Definition: An em- 
ployee in charge of 
a Child Care Centre 
or Service which is 
licensed to care for 
more than 30 chil- 
dren at any one 
time. 

$ Per Annum 
2 Year 3 Year 4 Year 
Trained Trained Trained 

1st year of experience 26,318 29,362 33,167 
2nd year of experience 27,515 30,628 34,437 
3rd year of experience 28,730 31,898 35,705 
4th year of experience 29,996 33,167 36,975 
5th year of experience 31,265 34,437 38,245 

In relation to the position of Administrator/ 
Co-Ordinator, the term 'year of experience': 
(a) shall mean year of employment in an 

administrative/co-ordinating position with 
that employer; and 

(b) shall include years of employment with other 
employers in an administrative/co-ordinating 
position within the child care or related 
industries; 

(c) may be deemed to include years of employ- 
ment relevant to the work to be undertaken; 
and 

(d) shall take into account the classification and 
salary of the administrator/co-ordinator in 
her/his position immediately prior to her/his 
appointment as such. 

Any dispute as to the appropriate 'year of 
experience' may be referred to the Western 
Australian Industrial Relations Commission 
for determination. 

An untrained administrator/co-ordinator 
shall be paid the salary of a two year trained 
person, provided that such a person shall not 
progress beyond the rate for the third year of 
experience. 

5. Clause 25. —Fares and Travelling Allowances: Imme- 
diately following this clause insert a new clause as 
follows— 

26. —Award Modernisation and Enterprise Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency 
and productivity of the industry, and to enhance 
the career opportunities and job security of 
employees in the industry. 

(2) At each centre or service a consultative mecha- 
nism may be established by the employer, or 
where requested by the employees or their union, 
shall be established. The consultative mechanism 
and procedure shall be appropriate to the size, 
structure and needs of the particular centre or 
service. 

(3) Where a consultative mechanism is established, it 
shall be free to address any matters which are 
consistent with the objectives as outlined in 
subclause (1) of this clause. 

(4) Discussions that take place within the framework 
of the consultative mechanism will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting state standards; 

(b) the majority of employees affected by any 
proposed change at the centre or service must 
be informed of the proposed change, and the 
majority of such employees, must genuinely 
agree with the proposal; 

(c) any proposed agreement shall not, in the 
context of a total package, provide for a set 
of conditions of a lesser standard than that 
provided by the award, and no employee 
shall have a lesser income as a result of the 
conditions proposed in the agreement; 

(d) when discussions affect wages and/or condi- 
tions of employment, the union must be 
invited to participate; 

(e) the parties to the award, shall not unreasona- 
bly oppose any proposed agreement which 
results from the consultative process outlined 
in this clause; 

(f) any agreement proposed pursuant to this 
clause, relating to an award matter, shall be 
subject to ratification by the Western Austra- 
lian Industrial Relations Commission and, if 
it is approved, such agreement shall then 
operate as a schedule to this award and take 
precedence over any provision of this award 
to the extent of any inconsistency; 

(g) if agreement to any proposal arising out of 
the consultative process outlined in this 
clause cannot be reached, then the matter 
may be referred to the Western Australian 

i Industrial Relations Commission for deter- 
mination. 
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CONTRACT CLEANERS' (MINISTRY 
OF EDUCATION) AWARD 1990 

No. A 5 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Berkeley Challenge and Others. 

No. 1761 of 1991. 
CHIEF COMMISSIONER W.S. COLEMAN. 

20 December 1991. 
Order. 

HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Mr G. Blyth on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Contract Cleaners' (Ministry of Education) 
Award, 1990 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 20th day of December, 
1991. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: 

A. Delete the existing number and words '2A. State 
Wage Principles —September, 1989' and insert 
the following in lieu: 

2A. State Wage Principles —June 1991 
B. Immediately following the existing number and 

words '31. Superannuation', insert the following: 
32. Award Modernisation and Enterprise Con- 

sultation 
2. Clause 2A. —State Wage Principles —September, 

1989: Delete this clause and insert the following in lieu: 
2A. — State Wage Principles —June 1991 

It is a term of this Award that the union undertakes for 
the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3. Clause 6. —Contract of Service: Immediately after 
subclause (3), add the following new subclause: 

(4) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

4. Clause 11. —Special Rates and Provisions: Delete 
subclauses (1), (2), (5) and (6) of this clause and insert the 
following in lieu thereof: 

(1) All employees called upon to clean closets 
connected with septic tanks and sewerage shall 
receive an allowance as follows: 

Rate per 
week 

$ 
(a) Cleaners required to clean up to 10 

closets per day 4.10 
(b) Cleaners required to clean between 

11 and 20 closets per day 8.20 
(c) Cleaners required to clean 21 or 

more closets per day 12.30 
For the purposes of this clause one metre of 

urinal shall count as one closet and three urinal 
stalls shall count as one closet. 

(2) Employees called upon outside the ordinary 
working hours to wash towels shall be paid $2.80 
per dozen for ordinary towels, and $2.10 per dozen 
for dusters, hand towels and tea towels. 

(5) Employees who are required to work their 
ordinary hours each day in two shifts and where 
the break between the two shifts is not less than 
three hours, shall be paid an allowance of $2.60 
per day. 

(6) An employee who is required to open and close 
classrooms, halls and other school facilities for 
any activities authorised by the School Principal, 
shall be paid an allowance according to the 
following scale: 

$ Per Day 
(a) Evenings —Monday to Friday Up 

to 40 rooms per week 4.40 
41 rooms to 100 per week 6.70 
Over 100 rooms per week 8.80 

(b) Saturdays and Sundays 8.80 

5. Clause 20. —Wages: Delete subclauses (1) and (3) of 
this clause and insert the following in lieu thereof: 

(1) The minimum weekly rate of wage payable to 
cleaners covered by this award shall be $377.40. 

(3) Leading Hands: 
Any full-time employee placed in charge of 

other employees shall be paid, in addition to the 
appropriate wage prescribed, the following: 
Cleaner In Charge of a High $15.40 per week 
School 
Cleaner In Charge of a 
TAFE College 
35 hours or less $46.10 per week 
35 hours or more $61.50 per week 

6. Clause 31. —Superannuation: Immediately following 
this clause insert a new clause as follows — 

32. —Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency 
and productivity of the industry, and to enhance 
the career opportunities and job security of 
employees in the industry. 

(2) At each plant or enterprise a consultative mecha- 
nism may be established by the employer, or shall 
be established upon request by the employees or 
their Union. The consultative mechanism and 
procedure shall be appropriate to the size, struc- 
ture and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it 
will be free to address any matter which is 
consistent with the objectives of subclause (1) of 
this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
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and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

THE DRAUGHTSMEN'S, TRACERS', PLANNERS' 
AND TECHNICAL OFFICERS' AWARD 1979 

No. R II of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch 

and 
Alcoa of Australia Ltd and Others. 

No. 1802 of 1991. 
COMMISSIONER O.K. SALMON. 

Fourth year of experience 
Thereafter 

Per Week 
$ 

419.60 
440.30 

11 February 1992. 

HAVING heard Mr T. Hodgson on behalf of the Applicant 
and Ms K. Edwards on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Draughtsmen's, Tracers', Planners' and 
Technical Officers' Award 1979 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 11 February 
1992. 

(Sgd.) O.K. SALMON, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete the number and title 

2A. State Wage Principles —September 1989 and insert in 
lieu thereof— 

2A. State Wage Principles 
2. Clause 2A. — State Wage Case Principles —September 

1989: Delete this clause and insert in lieu thereof— 
2A. —State Wage Principles. 

It is condition of this award/industrial agreement that 
any party seeking to vary its terms on or from the 31st 
day of January 1992 shall not pursue before the 
Commission any variation to such award/industrial 
agreement without due regard for the Principles as 
stated by the Commission in the Reasons for Decision 
in Matter No. 1752 of 1991 for the duration of those 
Principles. 

3. Clause 7.— Wages: Delete subclauses (2)(a), (3), (4) 
and (5)(a)(i) of this clause and insert in lieu thereof— 

Per Week 
(2) (a) Adult Tracers $ 

First year of experience 331.70 
Thereafter 343.80 

(3) Adult Employees 
(a) Draughtsperson — Detail/Assistant 

Survey Draughtsperson/Planning 
Assistant/Technical Assistant/As- 
sistant Estimator 

Provided that where an employee has been 
classified in a higher tradesperson classifica- 
tion such as toolmaker or patternmaker 
immediately prior to being classified as a 
draughtsperson-detail or assistant survey 
draughtsperson, he/she shall commence on 
the second year of the scale. 

(b) Draughtsperson — Senior Detail/ 
Survey Draughtsperson/Planning 
Technician/Technician/Estimator 
First year of experience 452.50 
Second year of experience 468.80 
Thereafter 485.40 

(c) Draughtsperson/Designing/Senior 
Survey Draughtsperson/Produc- 
tion Planner/Technical Officer/ 
Senior Estimator 
First year of experience 497.90 
Second year of experience 518.60 
Thereafter 542.90 

(4) An employee subject to this award, who in 
addition to their ordinary duties, is required to 
supervise the work of three or more employees 
shall, in addition to the rate prescribed herein for 
their class of work performed, be paid per week 
the following allowances — 
(a) In the case of a draughtsperson 

detail/assistant survey draughtsper- 
son/planning assistant or technical 
assistant 24.80 

(b) In the case of a draughtsperson 
senior detail/survey draughtsper- 
son/planning technician or techni- 
cian 28.40 

(c) In the case of a draughtsperson 
designing/senior survey draught- 
sperson/production planner or 
technical officer 32.00 

(d) In the case of a tracer 12.60 
unless such an employee is required to 
supervise the work of 10 or more other 
employees when the allowance shall be — 

(i) for an employee classified in 
paragraph (a) above 32.00 

(ii) for an employee classified in 
paragraph (b) above 35.30 

(iii) for an employee classified in 
paragraph (c) above 38.70 

(iv) for an employee classified in 
paragraph (d) above 27.70 

(5) (a) In addition to the rates applicable under 
subclauses (1) and (2) of this clause an adult 
employee employed in the following classifi- 
cations shall be paid per week the supple- 
mentary payment prescribed. 

(i) Adult Employees — 
Draughtsperson Detail, Assistant 

Survey Draughtsperson, Planning As- 
sistant, Technical Assistant, Assistant 
Estimator 
First year of experience 34.10 
Second year of experience 27.60 
Third year of experience 18.80 
Fourth year of experience 11.60 
Thereafter 3.10 

First year of experience 
Second year of experience 
Third year of experience 

363.60 
378.10 
399.60 



THE DRAUGHTSMEN'S, TRACERS', PLANNERS' 
AND TECHNICAL OFFICERS' AWARD 1979 

No. R 11 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch 

and 
Alcoa of Australia Ltd and Others. 

No. 1804 of 1991. 
COMMISSIONER O.K. SALMON. 

11 February 1992. 

ENGINEERING AND ENGINE DRIVERS' 
(NICKEL SMELTING) AWARD, 1973 

No. 4 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, 
Foundry and Engineering Union 

(Western Australian Branch) 
and 

Western Mining Corporation Limited. 
No. 1900 of 1990. 

COMMISSIONER J.F. GREGOR. 
23 January 1992. 

HAVING heard Mr T. Hodgson on behalf of the Applicant 
and Ms K. Edwards on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Draughtsmen's, Tracers', Planners' and 
Technical Officers' Award 1979 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 11 February 
1992. 

(Sgd.) O.K. SALMON, 
[L.S.I Commissioner. 

HAVING heard Mr F. Logan on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western Australia 
and the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and Ms D. 
Sobott on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Engineering and Engine Drivers' (Nickel 
Smelting) Award, 1973 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 25 November 1991. 

(Sgd.) J.F. GREGOR, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 11. —Distant Work: Delete subclauses (4) and 

(5) of this clause and insert in lieu thereof— 
(4) A worker to whom the provisions of subclause 

(1) of this clause apply shall be paid an allowance of 
$14.00 for any weekend that he returns to his home 
from the job but only if— 

(a) he advises the employer or his agent of his 
intention no later than the Tuesday immedi- 
ately preceding the weekend in which he so 
returns; 

(b) he is not required for work during that 
weekend; 

(c) he returns to the job on the first working day 
following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 

(5) Where a worker, supplied with board and lodging 
by his employer, is required to live more than 800 
metres from the job he shall be provided with suitable 
transport to and from that job or be paid an allowance 
of $6.40 per day provided that where the time actually 
spent in travelling either to or from the job exceeds 
twenty minutes, that excess time shall be paid for at 
ordinary rates whether or not suitable transport is 
supplied by the employer. 

2. Clause 13. — Overtime: Delete subclauses (7)(a) and (b) 
of this clause and insert in lieu thereof— 

(7) (a) An employee required to work overtime for 
more than two hours without being notified on the 
previous day or earlier that he will be so required to 
work shall be supplied with a meal by the employer or 
paid $6.10 for a meal. 

(b) If the amount of overtime required to be worked 
necessitates a second or subsequent meal the employer 
shall provide such meals or pay an amount of $4.30 for 
each second or subsequent meal unless he has notified 
the employee concerned on the previous day or earlier 
that such second or subsequent meal will also be 
required. 

Schedule. 
1. Clause 2. — Arrangement: 

A. Delete the number and title "2A. State Wage 
Principles—September 1989" and insert in lieu 
thereof the number and title "2A. State Wage 
Case Principles —June 1991". 

B. Delete the number and title "5. Preference to 
Unionists" and renumber the following clauses 
accordingly. 

C. Delete the number and title "25. Definitions" and 
renumber the following clauses accordingly. 

D. Delete the number and title "26. Wages" and 
insert in lieu thereof the number and title "26. 
Rates of Pay and Classification Definitions". 

2. Clause 2A. — State Wage Principles —September 1989: 
Delete this clause and insert in lieu thereof the following: 

2A. —State Wage Case Principles —June 1991. 
It is a term of this award, arising from the decision 

of the Western Australian Industrial Relations Com- 
mission in the State Wage Case on 17 June 1991, that 
the Unions will not pursue, prior to 14 November 1991, 
any extra claims, award or over-award, except when 
consistent with the principles determined by the 
decision. 

3. Clause 5. —Preference to Unionists: Delete this clause 
and renumber the following clauses accordingly. 

4. Clause 8. —Overtime: Delete paragraph (c) of sub- 
clause (3) of this clause and insert in lieu thereof the 
following: 

(c) Subject to the provisions of paragraph (d) of this 
subclause, an employee required to work overtime 
for more than one hour shall be supplied with a 
suitable meal by the employer or be paid $4.20 for 
a meal and, if owing to the amount of overtime 
worked a second or subsequent meal is required, 
he/she shall be supplied with such meal by the 
employer or be paid $4.20 for each meal so 
required. Any dispute as to the suitability of meals 
supplied shall be determined by a Board of 
Reference. 
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5. Clause 9.-Shift Work: 
A. Delete subclause (2) of this clause and insert in 

lieu thereof the following: 
(2) A shift employee, in addition to the ordinary 

rate, shall be paid $8:00 per shift of eight 
hours when on afternoon and night shift. 

B. Immediately following subclause (8) of this clause 
add the following new subclause: 
(9) "Afternoon shift" shall mean any shift 

commencing between 12 noon and 6.00 p.m.. 
"Night shift" shall mean any shift com- 

mencing between 6.00 p.m. and 12 midnight. 
6. Clause 25. —Definitions: Delete this clause and 

renumber the following clauses accordingly. 
7. Clause 25. —Special Rates and Provisions: Delete 

subclauses (1), (2), (3), (4) and (9) of this clause and insert 
in lieu thereof the following respectively: 

(1) Height Money: An employee shall be paid an 
allowance of 89 cents for each day on which 
he/she works at a height of 50 feet or more above 
the nearest horizontal plane. 

(2) An employee shall be paid an allowance of 18 
cents per hour when engaged on work of an 
unusually dirty nature, where clothes are necessar- 
ily unduly soiled or damaged or boots are unduly 
damaged by the nature of the work done. 

(3) Confined Space: An employee shall be paid 24 
cents per hour extra when working in "confined 
space", which means a compartment or space the 
dimensions of which necessitate working in a 
stooped or otherwise cramped position, or without 
proper ventilation. 

(4) When employed for more than one hour in the 
shade, an employee shall be paid — 

(a) (i) in places where the temperature is raised 
by artificial means to between 46 and 55 
degrees celsius—18 cents per hour 
extra; 

(ii) in places where the temperature exceeds 
55 degrees Celsius —24 cents per hour 
extra; 

(b) where the work continues for more than one 
hour in temperatures exceeding 55 degrees 
celsius, employees shall also be entitled to 10 
minutes rest after each hour's work without 
deduction of pay. 

(9) An electrician —special class, an electrical fitter 
and/or armature winder or an electrical installer 
who holds and in the course of employment may 
be required to use a current "A" or "B" grade 
licence issued pursuant to the relevant regulation 
in force on the 28th day of February 1978 under 
the Electricity Act 1945, shall be paid an 
allowance of $13.20 per week. 

8. Clause 26. —Wages: Delete this clause and insert in 
lieu thereof the following: 

26. —Rates of Pay and Classification Definitions. 
(1) It is agreed by the parties to this award that the 

following classifications specify skill and training 
standards and broad areas of work. The definitions 
recognise national qualifications outlined by the 
Australian Council of Tertiary Awards and the 
standards set down by the National Metals and 
Engineering Skills Training Board 
(N.M.E.S.T.B.) on behalf of the National Training 
Board and recognised and accredited in Western 
Australia by the appropriate State Training Au- 
thority. 

(2) Classifications are based on the progressive 
acquisition of modules of skill and/or training and 
form the career path which determines the pay rate 
structure. Through the N.M.E.S.T.B. and the 
training providers, appropriate credits or exemp- 
tions will be given for training already completed, 
or experience and skills already obtained. 

(3) The structure recognises that credit for skill and 
formal training is transferable from one classifica- 
tion to the next. Reclassification on the basis of 
skills obtained through means other than training 
accredited by the National Training Board will be 
subject to the testing and competency standards 
set down by the N.M.E.S.T.B. and recognised in 
Western Australia by the appropriate State Train- 
ing Authority and shall be in accordance with the 
training clause contained in this award. 

(4) The minimum rates of wages payable to employ- 
ees covered by this award shall be as follows: 

Engineering Employee Group: 

Wage Classification Minimum Training Rate 
Group Title Requirement Per 

Week 
S 

EE G1 Engineering Employee Grade I 
EE G2 Engineering Employee Grade 2 
EE G3 Engineering Employee Grade 3 
EE G4 Engineering Employee Grade 4 
EE G5 Engineering Employee Grade 5 
EE G6 Engineering Employee Grade 6 
EE G7 Engineering Employee Grade 7 

Plant Control Group 
PC Gl Plant Controller Grade 1 
PC G2 Plant Controller Grade 2 
PC G3 Plant Controller Grade 3 
PC G4 Plant Controller Grade 4 
PC G5 Plant Controller Grade 5 
PC G6 Plant Controller Grade 6 
PC G7 Plant Controller Grade 7 

In-house Training 309.80 
Production/Engineering Certifi- 323.50 
cate I 
Production/Engineering Certifi- 343.60 
cate 11 
Trade Certificate 363.60 
Completion of 33ft of quaiifica- 384.30 
tion for EE G7 
Completion of 66ft of quaiifica- 397.80 
tion for EE G7 
Post Trade Certificate or Formal 410.70 
Equivalent 

In-house Training 313.40 
Production/Engineering Certifi- 333.50 
cate I 
Production/Engineering Certifi- 343.20 
cate II 
Trade Certificate 363.20 
Completion of 33ft of quaiifica- 377.20 
tion for PC G7 
Completion of 67ft of quaiifica- 390.70 
tion for PC G7 
Post Trade Certificate or Formal 403.60 
Equivalent 

(5) Classification Definitions: 
Engineering Employee Group — 
Wage Group EE Gl: 
Engineering Employee —Grade I 
(Relativity to EE G4-85%) 
An Engineering Employee Grade I is an employee 
undertaking up to 38 hours' induction training 
which may include information on the enterprise, 
conditions of employment, introduction to super- 
visors and fellow employees, training and career 
path opportunities, plant lay-out, work and docu- 
mentation procedures, occupational health and 
safety, equal employment opportunities and qual- 
ity control/assurance. 
An employee at this level performs routine duties 
essentially of a manual nature and, to the level of 
training — 

Performs general labouring and cleaning 
duties. 
Exercises minimal judgement. 
Works under direct supervision. 
Is undertaking structured training so as to 
enable him/her to perform work at EE G2 
level. 

Wage Group EE G2: 
Engineering Employee —Grade 2 
(Relativity to EE G4 — 90%) 
An Engineering Employee Grade 2 has completed 
a Production/Engineering Certificate I or equiva- 
lent training to enable him/her to perform work 
within the scope of this level. 
At this level an employee performs work above 
and beyond the skills of an employee at EE Gl and 
to the level of training — 

Is responsible for the quality of his/her own 
work, subject to routine supervision. 
Works under routine supervision, either 
individually or in a team environment. 
Exercises discretion within his/her level of 
skills and training. 
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Indicative of the tasks which an employee at this 
level may perform are the following: — 

Operates flexibly within the smelter. 
Operates machinery and equipment which 
requires exercising skills and knowledge 
beyond that of an employee at EE Gl. 
Non-trade engineering skills. 
Receiving, despatching, distributing, sorting, 
checking, packing, documenting and record- 
ing goods, materials and components for the 
engineering and maintenance section. 
Basic keyboard skills. 
Advanced soldering techniques. 
Operation of mobile equipment including 
forklifts, hand trolleys, overhead cranes and 
winch operation not requiring a licence. 
Ability to measure accurately. 
Assists one or more tradespersons. 

Welding which requires the exercise of knowl- 
edge and skills above EE Gl. 

Wage Group EE G3: 
Engineering Employee —Grade 3 
(Relativity to EE G4-95%) 
An Engineering Employee Grade 3 has completed 
a Production/Engineering Certificate II or equiva- 
lent training so as to enable the employee to 
perform work within the scope of this level. 
At this level an employee performs work above 
and beyond the skills of an employee at EE G2 and 
to the level of training- 

Works from complex instructions and proce- 
dures. 
Assists in the provision of on-the-job training 
to a limited degree. 
Co-ordinates work in a team environment or 
works individually under general supervi- 
sion. 
Is responsible for assuring the quality of 
his/her own work. 

Indicative of the tasks which an employee at this 
level may perform are the following — 

Uses precision measuring instruments. 
Rigging (not certificated). 
Inventory and store control, including — 

licensed operation of all appropriate 
materials handling equipment; 
use of tools and equipment within the 
scope of (basis non-trades) mainte- 
nance; 
computer operation at a level higher 
than that of an employee at EE G2 level. 

Intermediate keyboard skills. 
Basic engineering and fault-finding skills. 
Basic quality checks on the work of others. 
Is licensed and certificated for forklift. 
Has a knowledge of the employer's opera- 
tions as it relates to the smelting process. 
Lubricates production machinery equipment. 

Wage Group EE G4: 
Engineering Employee Grade 4 
An Engineering Employee Grade 4 holds a Trade 
Certificate or a Tradesperson's Rights Certificate 
as an — 

Engineering Tradesperson (Electrical/Elec- 
tronics) — Level I; or 
Engineering Tradesperson (Mechanical)— 
Level I; or 

Engineering Tradesperson (Fabrication) — 
Level I; 

and is able to exercise the skills and knowledge 
of that trade. 
An Engineering Employee Grade 4 works above 
and beyond an employee at EE G3 and to the level 
of training- 

Understands and applies quality control 
techniques. 
Exercises good interpersonal and communi- 
cations skills. 
Exercises keyboard skills at a level higher 
than EE G3. 
Exercises discretion within the scope of this 
grade. 
Performs work under limited supervision, 
either individually or in a team environment. 
Operates all lifting equipment incidental to 
the work. 
Performs all non-trade tasks incidental to the 
work. 
Performs work which, while primarily in- 
volving the skills of the employee's trade, is 
incidental or peripheral to the primary task 
and facilitates the completion of the whole 
task. Such incidental or peripheral work 
would not require additional formal technical 
training. 

Wage Group EE G5: 
Engineering Employee Grade 5 
(Relativity to EE G4- 105%) 
An Engineering Employee Grade 5 is an — 

Engineering Tradesperson (Electrical/Elec- 
tronics) — Level II; or 
Engineering Tradesperson (Mechanical) — 
Level II; or 
Engineering Tradesperson (Fabrication) — 
Level II; 

who has completed the following training require- 
ment— 

33% of the modules towards an appropriate 
Post Trade Certificate; or 
x percentage of modules towards an Ad- 
vanced Certificate; or 
y percentage of modules towards an Associ- 
ate Diploma, 

as prescribed in the Implementation Manual. 
An Engineering Employee Grade 5 works above 
and beyond a Tradesperson at EE G4 and to the 
level of training- 

Exercises the skills attained through satisfac- 
tory completion of the training prescribed for 
this classification, subject to the standards 
prescribed by the Implementation Manual. 
Exercises discretion within the scope of this 
grade. 
Works under general supervision, either 
individually or in a team environment. 
Understands and implements quality control 
techniques. 
Provides trade guidance and assistance as 
part of a work team. 
Exercises trade skills relevant to specific 
requirements of the enterprise at a level 
higher than EE G4. 

Tasks which an employee at this level may 
perform are subject to the employee having the 
appropriate Trade and Post Trade Training to 
enable the particular tasks to be performed. 
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Wage Group EE G6: 
Engineering Employee Grade 6 
(Relativity to EE G4— 110%) 
An Engineering Employee Grade 6 means an — 

Engineering Tradesperson Special Class 
(Electrical/Electronics) —Level I; or 
Engineering Tradesperson Special Class 
(Mechanical) —Level I; or 
Engineering Tradesperson Special Class 
(Fabrication) —Level I; 

who has completed the following training require- 
ment— 

66% of the modules towards an appropriate 
Post Trade Certificate; or 
x percentage of modules towards an Ad- 
vanced Certificate; or 
y percentage of modules towards an Associ- 
ate Diploma, 

as prescribed in the Implementation Manual. 
An Engineering Employee Grade 6 works above 
and beyond a Tradesperson at EE G5 and to the 
level of training- 

Exercises the skills attained through satisfac- 
tory completion of the training prescribed for 
this classification, subject to the standards 
prescribed by the Implementation Manual. 
Provides trade guidance and assistance as 
part of a work team. 
Assists in the provision of training in 
conjunction with supervisors and trainers. 
Understands and implements quality control 
techniques. 
Works under limited supervision, either 
individually or in a team environment. 

The following tasks are indicative of what an 
employee at this level may perform, subject to the 
employee having the appropriate Trade and Post 
Trade Training to enable the particular tasks to be 
performed — 

Exercises high precision trade skills using 
various materials and/or specialised tech- 
niques. 
Performs basic operations on a computer or 
P.L.C. terminal in the performance of routine 
modifications to computer programmes. 
Installs, repairs, maintains, tests, modifies, 
commissions and/or fault-finds complex ma- 
chinery and equipment which utilises hy- 
draulic and/or pneumatic principles and, in 
the course of such work, reads and under- 
stands hydraulic and pneumatic circuitry 
which controls fluid power systems. 
Works on complex or intricate circuitry 
which involves examining, diagnosing and 
modifying systems comprising intercon- 
nected circuits. 

Wage Group EE G7: 
Engineering Employee Grade 7 —Special Class 
Level II 
(Relativity to EE G4-115%) 
An Engineering Employee Grade 7 shall have — 

achieved a standard superior to an experi- 
enced Grade 6 Employee and have demon- 
strated a capacity to deputise for the Mainte- 
nance Supervisor; or 
demonstrated a capacity to impart knowledge 
to others by devising and implementing 
various training activities; or 

have achieved a technical competency as an — 
Engineering Tradesperson Special Class 
(Electrical/Electronics) — Level II; or 

Engineering Tradesperson Special Class 
(Mechanical) —Level II; or 
Engineering Tradesperson Special Class 
(Fabrication) —Level II; 

who has completed a training module on the 
fundamentals of supervision; or 

who has completed a training module on the 
training of trainers; or 
an appropriate Post Trade Certificate; or 
x percentage of modules towards an Ad- 
vanced Certificate; or 
y percentage of modules towards an Associ- 
ate Diploma, 

as prescribed in the Implementation Manual. 
An Engineering Employee Grade 7 —Special 
Class Level II works above and beyond a 
Tradesperson at EE G6 and to the level of 
training- 

Exercises the skills attained through satisfac- 
tory completion of the training prescribed for 
this classification, subject to the standards 
prescribed by the Implementation Manual. 
Is able to provide trade guidance and assis- 
tance as part of a work team. 
Provides training in conjunction with super- 
visors and trainers. 
Understands and implements quality control 
techniques. 
Works under very limited supervision, either 
individually or in a team environment. 

The following tasks are indicative of what an 
employee at this level may perform, subject to the 
employee having the appropriate Trade and Post 
Trade training to enable the particular tasks to be 
performed — 

Works on machines or equipment which 
utilises complex mechanical, hydraulic and/ 
or pneumatic circuitry and controls, or a 
combination thereof. 
Works on machinery or equipment which 
utilises complex electrical/electronic cir- 
cuitry and controls. 
Works on instruments which make up a 
complex control system which utilises some 
combination of electrical, electronic, me- 
chanical or fluid power principles. 
Applies advanced computer techniques in 
machining, cutting, welding or fabrication. 
Exercises intermediate computer skills in the 
performance of routine modifications to 
programmes. 
Works on complex or intricate intercon- 
nected electrical circuits at a level above EE 
G6. 
Works on complex radio/communication 
equipment. 

NB: The Post Trade Certificate referred to in this 
definition is not directly comparable with existing 
post-trade qualifications and the possession of 
such qualifications does not itself justify classifi- 
cation of a tradesperson to this level. 

(5) Plant Controller Group — 
Wage Group PC Gl: 
Plant Controller —Grade I 
(Relativity to PC G4 —85%) 
A Plant Controller Grade I is an employee 
undertaking up to 38 hours' induction training 
which may include information on the enterprise, 
conditions of employment, introduction to super- 
visors and fellow employees, training and career 
path opportunities, plant lay-out, work and docu- 
mentation procedures, occupational health and 
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safety, equal employment opportunities and qual- 
ity control/assurance. 
An employee at this level performs routine duties 
essentially of a manual nature and, to the level of 
training- 

Performs general labouring and cleaning 
duties. 
Exercises minimal judgement. 
Works under direct supervision. 
Is undertaking structured training so as to 
enable him/her to perform work at PC G2 
level. 

Wage Group PC G2: 
Plant Controller —Grade 2 
(Relativity to PC G4 —90%) 
A Plant Controller Grade 2 has completed a 
Production/Engineering Certificate I or equivalent 
training to enable him/her to perform work within 
the scope of this Level. 
At this level an employee performs work above 
and beyond the skills of an employee at PC G1 and 
to the level of training — 

Is responsible for the quality of his/her own 
work, subject to routine supervision. 
Works under routine supervision, either 
individually or in a team environment. 
Exercises discretion within his/her level of 
skills and training. 

Indicative of the tasks which an employee at this 
level may perform are the following: — 

Operates flexibly within the smelter. 
Operates machinery and equipment which 
requires exercising skills and knowledge 
beyond that of an employee at PC Gl. 
Non-trade engineering skills 
Receiving, dispatching, distributing, sorting, 
checking, packing, documenting and record- 
ing goods, materials and components for the 
Engineering and Maintenance section. 
Basic keyboard skills. 
Advanced soldering techniques. 
Operation of mobile equipment including 
forklifls, hand trolleys, overhead cranes and 
winch operation not requiring certification. 

This is the entry level for a person who has 
acquired a boiler ticket at another location. 

Wage Group PC G3: 
Plant Controller —Grade 3 
(Relativity to PC G4-95%) 
A Plant Controller Grade 3 has completed a 
Production/Engineering Certificate II or equiva- 
lent training so as to enable the employee to 
perform work within the scope of this level. 
At this level an employee performs work above 
and beyond the skills of an employee at PC G2 and 
to the level of training — 

Works from complex instructions and proce- 
dures. 
Assists in the provision of on-the-job training 
to a limited degree. 
Co-ordinates work in a team environment or 
works individually under general supervi- 
sion. 
Is responsible for assuring the quality of 
his/her own work. 

Indicative of the tasks which an employee at this 
level may perform are the following — 

Uses precision measuring instruments. 
Rigging (certified). 

Inventory and store control, including — 
licensed operation of all appropriate 
materials handling equipment; 
use of tools and equipment within the 
scope of (basic non-trades) mainte- 
nance; 
computer operation at a level higher 
than that of an employee at PC G2 level. 

Intermediate keyboard skills. 
Basic engineering and fault-finding skills. 
Basic quality checks on the work of others. 
Is a certified boiler attendant. 
Has a knowledge of the employer's opera- 
tions as it relates to the smelting process. 
Lubricates production machinery equipment. 

This is the entry level for a person who has 
achieved a steam ticket at another location. 
Wage Group PC G4: 
Plant Controller Grade 4 
A Plant Controller Grade 4 holds a Steam 
Certificate applicable to the rating of the turbines 
at KNS and has demonstrated an ability to operate 
a cryogenic gaseous oxygen, distillation unit, or 

has achieved a suitable competency rating 
driving an overhead travelling crane (OHTC) 
and acquired an OHTC ticket; or 
has achieved a suitable competency rating 
driving a mobile crane and has acquired a 
mobile crane driver's ticket for a crane with 
a capacity up to but not including 20 tonnes. 

A Plant Controller Grade 4 works above and 
beyond an employee at PC G3 and to the level of 
training- 

Understands and applies quality control 
techniques. 
Exercises good interpersonal and communi- 
cations skills. 
Exercises keyboard skills at a level higher 
than PC G3. 
Exercises discretion within the scope of this 
grade. 
Performs work under limited supervision, 
either individually or in a team environment. 
Operates all lifting equipment incidental to 
the work. 
Performs non-trade tasks incidental to the 
work. 
Performs work which, while primarily in- 
volving the skills of the employee's trade, is 
incidental or peripheral to the primary task 
and facilitates the completion of the whole 
task. Such incidental or peripheral work 
would not require additional formal technical 
training. 
Is licensed and certified as a steam turbine 
driver or OHTC driver (as applicable to the 
equipment of KNS). 

Wage Group PC G5: 
Plant Controller Grade 5 
(Relativity to PC G4- 105%) 
A Plant Controller Grade 5 shall have — 

satisfactorily completed the Power Station 
Plant course of study and demonstrated a 
competency to operate the complete Oxygen 
Plant without immediate supervision; or 
demonstrated superior competency as an 
OHTC or mobile crane driver and has a 
capacity to develop and implement a training 
program for other employees seeking to 
acquire certification. 



A Plant Controller Grade 5 shall, in addition, have 
completed 33% of the modules prescribed for the 
Advanced Plant Controller Certificate, as outlined 
in the Implementation Manual. 

A Plant Controller Grade 5 works above and 
beyond a person at PC G4 and to the level of 
training — 

Exercises the skills attained through satisfac- 
tory completion of the training prescribed for 
this classification, subject to the standards 
prescribed by the Implementation Manual. 
Exercises discretion within the scope of this 
grade. 
Works under general supervision, either 
individually or in a team environment. 
Understands and implements quality control 
techniques. 
Provides trade guidance and assistance as 
part of a work team. 
Exercises trade skills relevant to specific 
requirements of the enterprise at a level 
higher than PC G4. 

Tasks which an employee at this level may 
perform are subject to the employee having the 
appropriate Trade and Post Trade training to 
enable the particular tasks to be performed. 

Wage Group PC G6: 
Plant Controller Grade 6 
(Relativity to PC G4—110%) 

A Plant Controller Grade 6 shall have achieved the 
highest level of competency in both the KNS, 
Power Plant and Oxygen Plant. 

A Plant Controller Grade 6 shall, in addition, have 
completed 67% of the modules prescribed for the 
Advanced Plant Controller Certificate as outlined 
in the Implementation Manual. 

A Plant Controller Grade 6 works above and 
beyond a person at PC G5 and to the level of 
training — 

Exercises the skills attained through satisfac- 
tory completion of the training prescribed for 
this classification, subject to the standards 
prescribed by the Implementation Manual. 
Provides trade guidance and assistance as 
part of a work team. 
Assists in the provision of training in 
conjunction with supervisors and trainers. 
Understands and implements quality control 
techniques. 
Works under limited supervision, either 
individually or in a team environment. 

Wage Group PC G7: 
Plant Controller Grade 7 
(Relativity to PC 04-115%) 

A Plant Controller Grade 7 shall have achieved a 
standard superior to an experienced Grade 6 
Controller and have demonstrated a capacity to 
deputise for the Shift Supervisor and/or devise and 
develop training modules for other, or 

Achieve specific competency in some techni- 
cal aspect of plant care through additional 
approved study and course work. 
A Plant Controller Grade 7 shall, in addition, 
have completed all of the modules prescribed 
for the Advanced Plant Controller Certifi- 
cate, as outlined in the Implementation 
Manual. 

A Plant Controller Grade 7 works above and 
beyond a person at PC G6 and to the level of 
training — 

Exercises the skills attained through satisfac- 
tory completion of the training prescribed for 
this classification, subject to the standards 
prescribed by the Implementation Manual. 
Is able to provide trade guidance and assis- 
tance as part of a work team. 
Provides training in conjunction with super- 
visors and trainers. 
Understands and implements quality control 
techniques. 
Works under limited supervision, either 
individually or in a team environment. 

(6) Casual Employees: 
A casual employee shall be paid 20% in addition 
to the rate prescribed in this clause. 

(7) Apprentices: 
Rates per week expressed as a percentage of the 
tradesperson's rate — 

Four Year Term — 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

Three and a Half Year Term — 
First Six Months 42 
Next Year 55 
Next Following Year 75 
Final year 88 

Three Year Term — 
First Year 55 
Second year 75 
Third Year 88 

(8) Junior Employees (Percentage of "trades assis- 
tant" rate per week): 

% 
Under 17 years of age 55 
Between 17 and 18 years 65 
of age 
Between 18 and 19 years 80 
of age 
At 19 years of age Appropriate adult 

classification rate 
(9) Tool Allowance: 

A tradesperson to whom the employer does not 
supply all necessary tools shall be paid a tool 
allowance of $9.20 per week. 

A "tradesperson", for the purpose of this 
clause, shall be deemed to be an employee who 
is paid an equal rate of wage or higher than the 
classification "fitter". 

(10) Industry Allowance: 
(a) Each employee shall be paid an allowance of 

$66.20 per week. 
(b) The allowance recognises, and is in payment 

for, all aspects of work in the industry, 
including the location and nature of individ- 
ual operations within it. 

(c) The allowance shall be paid in addition to the 
rate of wage set out in this clause and shall 
be paid for all purposes of the award. 

(11) Structural Efficiency: 
(a) Employees shall perform a wider range of 

duties including work which is incidental or 
peripheral to their main task or functions. 

(b) In the event of their being a claim for 
re-classification by an existing employee to 
a higher level under any new structure on the 
ground that the employee possesses equiva- 
lent skill and knowledge gained through 



on-the-job experience or on any other 
ground, the following principles apply: — 

(i) The parties agree that the existing award 
disputes avoidance procedure shall be 
followed. 

(ii) Agreed competency standards shall be 
established by the parties in conjunction 
with T.A.F.E. and S.E.S.D.A. for all 
levels in any new classification struc- 
ture before any claims for reclassifica- 
tion are processed. 

(c) Current employees whose existing wage 
rates are rationalised as a consequence of 
award restructuring will remain paid at such 
rates and will continue to receive wage 
increases appropriate to their current rates of 
pay on the following conditions: — 

(i) Are obliged to work within their current 
classification and may be required to 
use any lower classification skills which 
they hold or are trained in; 

(ii) will retain their grade when retraining in 
another area of the operation (i.e. multi- 
skilled employees will not be disadvan- 
taged). 

(12) Award Modernisation: 
(a) The parties are committed to modernising the 

terms of the award and to addressing the 
issues associated with training. 

(b) The parties will discuss all matters raised 
which may lead to increased flexibility and 
the removal of obsolete conditions to better 
reflect the realities of modern industry 
practices and assist the restructuring process. 
Any such discussion with the Unions shall be 
on the premise that: — 

(i) The majority of employees at the enter- 
prise must genuinely agree; 

(ii) No employee will lose income as a 
result of the change; 

(iii) The Unions must be party to any 
agreement, particularly where enter- 
prise level discussions are considering 
matters requiring variations to the 
award; 

(iv) Agreements will be ratified by the 
Commission; 

(v) The disputes procedure prescribed in 
Clause 24. — Grievances and Disputes 
of this award shall apply if agreement 
cannot be reached in the implementa- 
tion process of a particular issue. 

(c) Should an agreement be reached pursuant to 
subclause (b) hereof and that agreement 
requires variation of the award, the parties 
shall support such award variation. 

(d) There shall not be limitations placed on any 
award matter raised for discussion, however 
any changes sought shall not affect award 
provisions reflecting national standards re- 
cognised by the Western Australian Indus- 
trial Relations Commission. 

(e) The parties agree that working parties will 
continue to meet with the aim of modernising 
the award. 

9. Appendix 1 — Classification Structure and Definitions: 
Delete this Appendix and insert in lieu thereof the following: 

Appendix I 
The following classifications and definitions have 

been replaced by those in Clause 26. — Rates of Pay and 
Classification Definitions of this award. These "old" 
classifications and definitions shall remain as an 
Appendix to this award as a point of reference for new 
and existing employees. This Appendix shall be deleted 
by agreement of the parties at an appropriate time. 

Definitions: 
(1) "First-class Machinist" (Engineering) means a 

tradesperson who is engaged in setting up or in 
setting up and operating the following machines; 
lathe, boring machine, milling machine, planing 
machine, shaping machine, slotting machine and 
grinding machine. 

(2) "Second-class Machinist" (Engineering) means 
an employee who is engaged in operating or 
setting up and operating a key setting machine or 
any machine enumerated in the definition of 
"First-class Machinist" and includes an em- 
ployee engaged as a pipe fitter on low pressure 
work, but does not include an employee who is 
engaged as a tradesperson. 

(3) "Third-class Machinist" (Engineering) means an 
employee who operates any machine set up by a 
tradesperson or any machine the setting up of 
which does not require the knowledge or skill of 
a Second-class Machinist, but does not include a 
process employee. 

(4) "Battery Attendant" means an employee who 
carries out testing, topping up, cleaning, charging, 
discharging, removing and replacing of storage 
batteries. 

(5) "Electrician — Special Class" means, subject to 
paragraph (c) hereunder, an electrical fitter or 
electrical installer who — 

(a) (i) has satisfactorily completed a pre- 
scribed post trade course in industrial 
electronics; or 

(ii) has, whether through practical experi- 
ence or otherwise, achieved a standard 
or knowledge comparable to that which 
would be achieved under subparagraph 
(i) hereof; and 

(b) (i) is engaged on work on or in connection 
with complicated or intricate circuitry, 
which work requires for its performance 
the standard of knowledge referred to in 
paragraph (a) hereof; and 

(ii) is able, where necessary and practicable, 
to perform such work without supervi- 
sion and to examine, diagnose and 
modify systems comprising inter-con- 
nected circuits; 

but does not include such an employee unless 
the work on which he/she is engaged requires 
for its performance knowledge in excess of 
that gained by the satisfactory completion of 
the appropriate Technical College trade 
course. 

(c) For the purposes of this award an employee 
shall be deemed to be an Electrician — 
Special Class only for the time during which 
he/she meets the foregoing conditions, un- 
less— 

(i) that time exceeds 16 hours per week; or 
(ii) in the opinion of his/her employer or, in 

the event of disagreement, in the opin- 
ion of the Board of Reference that time 
is likely during the course of his/her 
employment to exceed sixteen hours per 
week on average; 

in which case he/she shall be classified as 
Electrician —Special Class for as long as 
his/her employment continues on either of 
those bases. 

(d) In the event of disagreement about the 
implementation of this Electrician — Special 
Class provision, a Board of Reference shall 
determine the matter. 

(e) For the purpose of this definition the follow- 
ing courses are deemed to be prescribed post 
trade courses in industrial electronics— 
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(i) Post Trade Industrial Electronics 
Course of the N.S.W. Department of 
Technical Education. 

(ii) The Industrial Electronics Course 
(Grade 1 and 2) as approved by the 
Education Department of Victoria. 

(iii) The Industrial Electronics Course of the 
South Australian School of Electrical 
Technology. 

(iv) Industrial Electronics (Course "C") of 
the Department of Education, Queen- 
sland. 

(v) The Industrial Electronics Course of the 
Technical Education Department of 
Tasmania. 

(vi) The Certificate in Industrial Electronics 
of the Technical Education Division, 
Education Department of Western Aus- 
tralia. 

(6) Classifications: 

Engineering Employee Grade 1 

Engineering Employee Grade 2 

Trades Assistant 
Machinist —Third Class 
Battery Attendant 
Crane Attendant 
Greaser 
Tool Storeperson 

Engineering Employee Grade 3 

Machinist — Second 
Class Rigger 

Engineering Employee Grade 4 

Fitter 
Welder 
Boilermaker 
Electrical Fitter 
Motor Mechanic 
Examiner 
Machinist —First Class 
(Engineering) 
Machinist—First Class 
(Tool Room 

Engineering Employee Grade 5 
Instrument Maker 

Engineering Employee Grade 6 
Leading Hand (Level One) 
Electrician —Special Class 

Engineering Employee Grade 7 
Leading Hand (Level Three) 

Crane Attendant and Dogperson 

Mobile Crane Driver 

Power Unit Controller 

Assistant Power Unit Controller 

Auxiliary Plant Attendant 

Overhead Electric Crane Driver 

Auxiliary Plant Attendant 

FAMILY DAY CARE CO-ORDINATORS' AND 
ASSISTANTS' AWARD 1985 

No. 16 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Communicare and Others. 

No. 1427 of 1991. 
CHIEF COMMISSIONER W.S. COLEMAN. 

17 December 1991. 
Order. 

HAVING heard Mr M. Nolan on behalf of the Applicant and 
Ms C. Fitz Gibbon on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Family Day Care Co-Ordinators' and 
Assistants' Award, 1985 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 17th day of December, 
1991. 

(Sgd.) W.S. COLEMAN, 
[L.S.l Chief Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: 

A. Delete the existing number and words '2A. State 
Wage Principles —September, 1989' and insert 
the following in lieu — 

2A. State Wage Principles —June 1991 
B. Immediately following the existing number and 

words '26. Superannuation', insert the follow- 
ing- 

27. Award Modernisation and Enterprise Con- 
sultation 

2. Clause 2A. —State Wage Principles —September, 
1989: Delete this clause and insert the following in lieu — 

2A. —State Wage Principles —June 1991. 
It is a term of this award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 12. —Contract of Service: Immediately after 
subclause (2), add the following new subclause — 

(3) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training consis- 
tent with the classification structure of the award 
provided that such duties are not designed to 
promote de-skilling. 

4. Clause 16. —Salaries: Delete subclauses (1), (2) and (3) 
and insert the following in lieu — 

(1) (a) Family Day Care Co-Ordinators 
Grade Annual Salary 

$ 
1 27,515 
2 28,730 
3 29,996 
4 31,265 
5 32,534 
6 33,802 
7 35,071 
8 36,340 
9 37,610 

10 38,879 
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The salaries prescribed in this subclause (l)(a) 
shall apply to Family Day Care Co-ordinators 
provided that: 

(i) An untrained Co-Ordinator shall be paid 
no less than the rate prescribed for 
Grade 1. 

(ii) A Co-Ordinator with two year trained 
status shall be paid no less than the rate 
prescribed for Grade 2. 

(iii) A Co-Ordinator with three year trained 
status shall be paid no less than the rate 
prescribed for Grade 4. 

(iv) A Co-Ordinator with four year trained 
status shall be paid no less than the rate 
prescribed for Grade 6. 

(b) Family Day Care Assistant Co-Ordinators 
Grade Annual Salary 

$ 
1 23,391 
2 24,587 
3 25,783 
4 26,980 
5 28,195 
6 29,461 
7 30,730 
8 31,998 

(i) An untrained Assistant Co-Ordinator 
shall be paid no less that the rate 
prescribed for Grade 1. 

(ii) An Assistant Co-Ordinator with two 
year trained status shall be paid no less 
that the rate prescribed for Grade 2. 

(iii) An Assistant Co-Ordinator with three 
year trained status shall be paid no less 
than the rate prescribed for Grade 3. 

(iv) An Assistant Co-Ordinator with four 
year trained status shall be paid no less 
than the rate prescribed for Grade 5. 

(2) (a) Where an employee employed at the date the 
award issued is in receipt of a salary less than 
that prescribed by subclause (1), such em- 
ployee shall receive increments to provide 
that he or she is in receipt of the prescribed 
salary no later than one year from the date of 
this award. 

(b) Progression along the salary grades shall be 
by annual increment to a maximum of four 
grades. 

(c) For the purpose of adjustment and payment, 
the weekly salary shall be calculated as 
l/52nd and l/6th of the annual salary and the 
fortnightly salary as l/26th and l/12th of the 
annual salary. 

(3) Support Workers: 
(a) Grade $ Per Hour 

1 10.01 
2 11.00 
3 11.56 
4 12.11 
5 12.66 
6 12.84 

(b) The hourly rates of pay prescribed in para- 
graph (a) of this subclause shall apply to 
Family Day Care Support Workers provided 
that: 

(i) an employee who is employed to assist 
the Co-Ordinator with administration 
shall be paid the following rates — 

Per Hour 
$ 

Grade 1 
1st year of experience 10.01 
Grade 2 
2nd year of experience 11.00 

Per Hour 
$ 

Grade 3 
3rd year of experience 11.56 
Grade 4 
4th year of experience 12.11 

(ii) An employee who is employed to assist 
the Co-Ordinator with the operation of 
playgroups or toy libraries shall be paid 
the following rates — 

Per Hour 
$ 

Grade 1 
1st year of experience 10.01 
Grade 2 
2nd year of experience 11.00 
Grade 3 
3rd year of experience 11.56 
Grade 4 
4th year of experience 12.11 
Grade 5 
5th year of experience 12.66 

(iii) An employee who is employed to assist 
the Co-Ordinator with special needs 
programmes — 

Per Hour 
$ 

Grade 3 
1st year of experience 11.56 
Grade 4 
2nd year of experience 12.11 
Grade 5 
3rd year of experience 12.66 
Grade 6 
4th year of experience 12.84 

5. Clause 26. —Superannuation: Immediately following 
this clause insert a new clause as follows — 

27. —Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency 
and productivity of the industry, and to enhance 
the career opportunities and job security of 
employees in the industry. 

(2) At each centre or service a consultative mecha- 
nism may be established by the employer, or 
where requested by the employees or their union, 
shall be established. The consultative mechanism 
and procedure shall be appropriate to the size, 
structure and needs of the particular centre or 
service. 

(3) Where a consultative mechanism is established, it 
shall be free to address any matters which are 
consistent with the objectives as outlined in 
subclause (1) of this clause. 

(4) Discussions that take place within the framework 
of the consultative mechanism will have regard to 
the following requirements: 

(a) the changes sought shall not affect 
provisions reflecting state standards; 

(b) the majority of employees affected by 
any proposed change at the centre or 
service must be informed of the pro- 
posed change, and the majority of such 
employees, must genuinely agree with 
the proposal; 

(c) any proposed agreement shall not, in the 
context of a total package, provide for 
a set of conditions of a lesser standard 
than that provided by the award, and no 
employee shall have a lesser income as 
a result of the conditions proposed in the 
agreement; 
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(d) when discussions affect wages and/or 
conditions of employment, the union 
must be invited to participate; 

(e) the parties to the award, shall not 
unreasonably oppose any proposed 
agreement which results from the con- 
sultative process outlined in this clause; 

(f) any agreement proposed pursuant to this 
clause relating to an award matter, shall 
be subject to ratification by the Western 
Australian Industrial Relations Com- 
mission and, if it is approved, such 
agreement shall then operate as a sched- 
ule to this award and take precedence 
over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement to any proposal arising out 
of the consultative process outlined in 
this clause cannot be reached, then the 
matter may be referred to the Western 
Australian Industrial Relations Com- 
mission for determination. 

FIBRE CEMENT WORKERS AWARD 
No. 23 of 1960. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

James Hardie & Co Pty Ltd. 
No. 1562 of 1991. 

COMMISSIONER A.R. BEECH. 
19 December 1991. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to vary the 
Fibre Cement Workers Award in accordance with the 1991 
State Wage Decision. The application proceeded by consent 
and the Commission heard the application on the 14th 
November 1991, and at the conclusion of the proceedings 
indicated that the application would proceed, the Commis- 
sion being of the opinion that the criteria set out in the State 
Wage Decision have been met within the award, the 
schedule to vary the award contains increases only to the 
extent permitted by the State Wage Decision, that two 
additional classifications that relate to Hardi Crete do not 
alter the area or scope of the award in the sense envisaged 
by the Industrial Relations Act, and confirming that the 
operative date will be the first pay period on or after the 14th 
November 1991. 

However, the question of the commitment required by the 
State Wage Principles was raised by the Commission and 
discussed by the parties. The union is prepared to give a 
commitment to the 14th November 1991, and cites in 
support of that the decision of the Commission in Court 
Session in relation to the Metal Trades (General) Award. 
The respondent agreed to a form of commitment limited to 
the 14th November 1991. 

As the hearing and the variation to the award took place 
on the 14th November 1991, the Commission raised with the 
parties the practical effect of inserting such a commitment 
into the award, as the commitment expires on the day the 
award is varied, hardly a situation envisaged by the 
requirement to insert a commitment into the award. With 
this, both parties agreed. The Commission adjourned the 
proceedings to allow the applicant to consider whether or 
not a commitment clause ought be inserted in this award in 
the circumstances. The respondent has subsequently advised 
the Commission that it does believe that it is necessary for 
a commitment to be inserted. 

The Commission has recently been required to consider 
a previous matter where the form of commitment to be 
inserted into the award caused a problem in what would 
otherwise be a straightforward variation to the award 
consented to by the parties (applications No. 1112 and 1113 
of 1991, 18th November 1991, unreported). In that matter 
the position of the parties was different, with the respondent 
employers to a common rule award insisting on a 
commitment being inserted in the form envisaged by the 
State Wage Principles. In this matter the award is not 
common rule and the only respondent to the award consents 
to a commitment being inserted which expires on the very 
day that it is inserted. The effect of which is that the 
commitment is of no effect from that day forward. The 
Commission sees little value in placing a provision within 
an award which is of no effect. On this occasion, and 
because of the position of the parties and the nature of the 
award, the Commission believes that the commitment 
should not be inserted into the award. The union has given 
a commitment to the 14th November 1991, which is 
accepted by the respondent employer, and the Commission 
in the circumstances would be prepared to accept that as 
being a reason for inserting a commitment different from 
that contained within the State Wage Principles (and see for 
example the form of commitment inserted into the Metal 
Trades (General) Award, 71 WAIG 2780). That commit- 
ment has been given and observed and stands whether or not 
it is included in the award. The application will therefore be 
granted in accordance with the above reasons. 

Appearances: Mr N. Cinquina for the applicant. 
Mr A.C. Tomlinson on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

James Hardie & Co Pty Ltd. 
No. 1562 of 1991. 

Fibre Cement Workers Award 
No. 23 of 1960. 

COMMISSIONER A.R. BEECH. 
13 January 1992. 

Order. 
HAVING heard Mr N. Cinquina on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby 
orders — 

That the Fibre Cement Workers Award No. 23 of 
1960 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 14th day of November 1991. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9. —Shift Work: Delete subclause (7) and insert 

in lieu the following: 
(7) A shift employee shall, in addition to the ordinary 

rate, be paid per shift of eight hours at the ordinary 
mean rate of $11.82 when on afternoon or night shift. 
For the purpose of this subclause, the ordinary mean 
rate shall be 15 per cent of the average of the maximum 
and minimum adult wage rate. 
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2. Clause 12. —Wages: Delete this clause and insert in 
lieu the following: 

12. —Wages. 
The following shall be the minimum rate of wage 

payable to employees under this award: — 
Rate Per 

Week 
$ 

(1) (a) Group 1 404.70 
Group 2 399.00 
Group 3 393.40 
Group 4 383.50 

(b) A Fork Lift Driver required to operate a 
vehicle with a lifting capacity in excess of 
4,500 kg shall in addition to the rate 
prescribed in Group 1 be paid an allowance 
of $4.00 per week. 

(2) For the purpose of subclause (1) of this clause, 
each group shall be comprised of the following 
classifications: — 

Group 1 
Fork Lift Driver/Autoclave Operator 
Front End Loader Driver 
Waste/Scrap Removal Operator 
Machine Driver 
Tool Sharpener 
Examiner 

Group 2 
Control Hand 
Laboratory Assistant 
Raw Materials Treatment Operator —Cellulose 

— Silica 
— Other 

Group 3 
Moulder 
Storeperson 
Press Operator No. 3 
Flat Sheet Guillotine Operator 
Sheet Stacking Operator 
Corrugated Stack Breaker Operator 
Inspection Hand No. 4 
Lathe Operator 

Group 4 
General Hand 
Hardi Crete —Panel Hand 

— Core Panel Hand 
(3) Junior Employees (Percentage of weekly wage 

for Group 4) 
% 

17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 

(4) A "Casual Employee" being a person who is 
engaged or employed for a period of up to three months 
(exclusive of hours of overtime worked) shall be paid 
for the time so engaged at the rate of 20 per cent in 
addition to the rates prescribed herein. 

(5) Leading Hands: In addition to the appropriate 
rate prescribed in subclause (1) of this clause, a leading 
hand shall be paid: 

(a) If placed in charge of not less than 
three and not more than 10 other 
employees 16.60 

(b) If placed in charge of more than 10 
but not more than 20 other employ- 
ees 25.40 

(c) If placed in charge of more than 20 
other employees 32.80 

FIRE BRIGADE EMPLOYEES' AWARD, 1990 
No. A 28 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Fire Brigades Board 

and 
West Australian Fire Brigade Employees Industrial Union 

of Workers. 
No. 797 of 1991. 

COMMISSIONER S.A. KENNEDY. 
14 November 1991. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to vary the 
Fire Brigade Employees' Award, 1990, No. A 28 of 1989. 

Variations are sought to Clause 8. —Hours of Duty, to 
Clause 14.— Overtime, to Clause 20. —Transfers, to Clause 
22. —Travelling On Brigade Business and to Clause 
23. —Relieving. 

The Western Australian Fire Brigades Board ['the 
Brigade'] told the Commission that after the Fire Brigade 
Employees' Award, 1990, No. A 28 of 1989 ['the Award'] 
issued in 1990 [70 WAIG 3987] a number of difficulties 
arose from the application of some provisions and in the 
interpretation of others. Most of these difficulties have been 
overcome by subsequent amendments to the Award. This 
application is another aimed at remedying what the parties 
largely agree are current deficiencies in the expression in the 
Award of obligations and entitlements. 

All of the variations sought by the Brigade here fall into 
what it categorises as clarifications or corrections warranted 
by experience. The West Australian Fire Brigade Employees 
Industrial Union of Workers ['the Union'] agrees with the 
variations sought other than that proposed for Clause 
23. —Relieving. 

Clause 23. —Relieving is currently as follows — 
23. —Relieving. 

(1) Country 
An employee required to relieve at a country 

station, shall be entitled to claim: 
(a) Payment for each night of the relief period at 

the rate prescribed in Item 5 of Column A of 
Schedule A of the Public Service General 
Conditions of Service and Allowances 
Award-No. PSA A 4 of 1989. For the 
purpose of this clause, the nights immedi- 
ately preceding and following the period of 
relief, shall be included. 

(b) Payment for reasonable travel costs by train, 
or if not available by bus, to and from the 
country station. 

(c) Time off in lieu of time spent travelling in an 
employee's own time to and from the country 
station. The schedule for such travelling time 
to be laid down in Chief Officer's Standing 
Orders. 

(2) Metropolitan Area 
An employee required to relieve at another 

station other than their own home station, shall be 
paid for fares and travelling time in accordance 
with the Schedules agreed between the parties and 
laid down in Chief Officer's Standing Orders. 

The Brigade's proposal involves two changes. First the 
deletion of paragraph (a) of subclause (1) and the insertion 
of the following in lieu — 

(a) An employee who is required to take up duty away 
from headquarters on relief duty or to perform 
special duty, and necessarily resides temporarily 
away from the officer's usual place of residence, 
shall be reimbursed reasonable expenses in accor- 
dance with the relieving allowance provisions of 
the Public Service General Conditions of Service 
and Allowances Award, A 4 of 1989. For the 
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purposes of this clause the nights immediately 
preceding and following the period of relief shall 
be included. 

Second, the deletion of subclause (2) and the insertion of 
the following — 

(2) Notwithstanding the provisions of clause 22, an 
employee required to relieve at another station 
other than [his/her] own home station, shall be 
paid for fares and travelling time in accordance 
with the Schedules agreed between the parties and 
laid down in Chief Officer's Standing Orders. 

The argument as to Clause 23. —Relieving can be briefly 
stated. The Brigade says it is warranted to do away with any 
implication that an officer is due the prescribed allowance 
by virtue of being designated as relieving in a country 
location for the total period notwithstanding that an officer 
may not have remained in the location the whole period and 
may have resided at home in that time! As an example the 
Brigade cited the filling of a relieving position at Northam 
for six sets of shifts. This would involve two day shifts, two 
night shifts and four days off. The current provision, 
according to the Brigade, has been interpreted by some as 
meaning that an officer returning to his/her residence in 
Perth before the end of that period (during the four day off 
period) is nonetheless entitled to the allowance for the full 
set of shifts. 

The Union objects to the variation on the basis that it is 
not needed. It acknowledges that there were some problems 
when the Award first issued but says that these have now 
been sorted out. It says that if there is still a problem it 
should be tackled administratively. 

The purpose of the allowance is straightforward. It is to 
compensate an employee for 'reasonable' expenses incurred 
as a consequence of temporarily living away from home in 
the course of his/her employment. This is a common award 
entitlement. The location is not the prime criterion. The 
length of time involved is not the prime criterion. It is the 
residing away from home in the course of directed 
employment that is the prime criterion. The award should 
reflect this. It does not. But I am not convinced that the 
proposed amendment entirely does either. To facilitate 
finalisation of the terms to apply, these reasons will issue 
with Minutes and with the settlement of the terms to apply, 
in particular, in Clause 23. — Relieving to be the subject of 
a speaking to those Minutes. 

29 January 1992 
Following the issuing of reasons for decision in this 

matter on 14 November 1991, the Brigade sought a speaking 
to those minutes of the proposed order and gave reasons for 
this request to my Associate. The statements made on behalf 
of the Brigade at that time gave rise to a concern by me that 
clarification was needed. A meeting was held with both 
parties for this purpose. 

At that meeting the Brigade asserted that the application 
had been erected essentially on the basis of an agreement 
reached with the Union at the conclusion of previous 
restructuring negotiations which negotiations had resulted 
in an award application proceeding before the Commission. 
It says that the application before the Commission was 
encompassed by that agreement. The Union said there was 
no agreement. 

At the conclusion of that meeting the parties were told 
that the Commission had concerns about the ramifications 
for industrial relations between the parties given that a prime 
requisite for good industrial relations is the honouring of the 
terms of any agreement duly reached. Thus the question of 
whether or not an agreement existed needed to be settled. 
The parties were told that having regard for this, the matter 
would be further listed for a hearing limited to the question 
of fact as to whether or not an agreement between the parties 
existed in the terms claimed by the Brigade. The further 
listing should not be construed as another opportunity to 
canvass the merit of the actual variation sought: that is, it 
was not a re-opening of the claim but a further opportunity 
so categorised given that the Brigade effectively had not put 
a substantive submission or evidence at the opportune time, 

namely the hearing, that an agreement had been reached and 
that the Union was now reneging on it. 

That this ground was not made out at the earlier hearing 
of itself warrants a dismissal of it of course. Thus the further 
opportunity for the Brigade to put its case as to the fact of 
an agreement is one of indulgence and not of right. 

It is noted that the Union did not object to this course of 
further hearing limited to the question of whether an 
agreement existed in the terms claimed. 

The Brigade says that the problem with the present award 
provisions is that it is limited to an allowance for hotel and 
motel accommodation and not the range of allowance from 
the relevant public service award which the parties intended. 
It says that the problem arose out of the haste in which the 
parties proceeded to finalisation of the current award before 
the Commission in 1990. It says that following a wages 
determination handed down on 9 August 1990, the parties 
incorporated this into the terms of a proposed new award and 
appeared before the Commission (differently constituted) on 
29 August 1990. The Brigade says that because of this speed 
it was agreed between it and the Union that — 

... amendments would be made at a later stage to 
rectify any mistakes and ommissions which were 
identified. 

[Transcript : page 29] 
The Brigade reminded the Commission that the new 

award, which issued by an order dated 11 September 1990, 
replaced three awards and it says that the essential nature 
of the exercise, with the exception of the wages, was a 
consolidation of existing terms and conditions of employ- 
ment into one document. The Commission was referred to 
the replaced awards and to an extract from the transcript of 
proceedings on 29 August 1990 when the application for a 
new award was heard in support of the Brigade's position. 
It says that the transcripted comments then on behalf of the 
Union establish that there was an agreement between the 
parties to reflect the status quo in the award. 

The Union effectively says that the Brigade's argument 
is a furphy. It says that the Brigade has determined that 
because a firefighter spends 14 hours on a night shift based 
at a fire station when relieving, he or she is not entitled to 
the daily allowance set for hotel/motel accommodation and 
is entitled only to a lower allowance. The Union says that 
it has queried this and that this application was brought by 
the Brigade in an attempt to legitimise its position. It denies' 
there was any agreement between it and the Brigade as 
claimed by the Brigade. It says that the reliance on the 
submission of "status quo" at the hearing of the award 
based application for justification of this application to 
amend is fallacious. 

Clause 13 of the Fire Brigade Employees Award No. 26 
of 1971 was as follows at the time of replacement of it by 
the award the subject of this application — 

13. —Travelling and Relieving Allowances. 
Employees covered by this award shall be paid the 

allowances as prescribed from time to time in Schedule 
A of the Public Service Miscellaneous Allowances 
Award No. 14 of 1982 under the terms and conditions 
prescribed from time to time in Clause 5. —Travelling 
Allowances and Clause 9. —Relieving Allowances of 
the said award. 

Clause 7 of the Fire Brigade Officers Award No. 489 of 
1972 was in the same terms as the foregoing at the time of 
replacement of it by the award the subject of this application. 

Paragraph (a) of subclause (1) of Clause 23. —Relieving 
is the relevant provision in the current award in lieu of the 
foregoing. The clause is cited in full in the earlier reasons 
but, for convenience, paragraph (a) of subclause (1) of that 
clause is repeated here. It is as follows — 

(1) Country 
An employee required to relieve at a country 

station, shall be entitled to claim: 
(a) Payment for each night of the relief period at 

the rate prescribed in Item 5 of Column A of 
Schedule A of the Public Service General 
Conditions of Service and Allowances 
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Award-No. PSA A 4 of 1989. For the 
purpose of this clause, the nights immedi- 
ately preceding and following the period of 
relief, shall be included. 

Schedule A of the Public Service General Conditions of 
Service and Allowances Award —No. PSA A 4 of 1989 
provides for Travelling, Transfer and Relieving Allowances. 

Column A of Schedule A establishes a daily rate for 
various purposes. Item (5) of this column establishes a daily 
rate of $85.45 for accommodation involving an overnight 
stay in a hotel or motel in a locality south of the 26° south 
latitude. 

By reference then, paragraph (a) of subclause (1) of the 
Fire Brigade Employees' Award 1990 establishes only one 
rate of allowance, a daily rate of $85.45, on the basis of 
utilisation of hotel or motel accommodation while on 
relieving duties involving overnight stays. There is no 
provision for any allowance at all for the reimbursement of 
costs when other than hotel or motel accommodation is used. 
And, lest it needs to be said again, it is not the case that an 
employee who does not in fact incur the expense of hotel 
or motel accommodation whilst relieving is entitled to the 
prescribed reimbursement rate of $85.45. 

The amendment proposed by the Brigade by unlimited 
reference to item (5) of Schedule A of the public service 
award, would establish other entitlements as well as that 
prescribed in item (5). The proposed amendment is repeated 
in the following — 

(a) An employee who is required to take up duties 
away from headquarters on relief duty or to 
perform special duty and necessarily resides 
temporarily away from the officers' usual place of 
residence, shall be reimbursed reasonable ex- 
penses in accordance with the relieving allowance 
provisions of the Public Service General Condi- 
tions of Service and Allowances Award, [PSA No. 
A 4 of 1989]. For the purpose of this clause the 
nights immediately preceding and following the 
period of relief shall be included. 

Thus, where there is no allowance now for reimbursement 
when hotel or motel accommodation is not used, the 
amendment would allow reference, for instance, to items (8) 
and (12) of Schedule A. 

What the Union is saying is that this is not an application 
for the purpose of extending entitlements to reimbursement 
allowances at all. It says that the Brigade seeks an award 
change so as to manipulate item (9) (being an allowance of 
$41.95 for accommodation involving an overnight stay at 
other than a motel or hotel when on relieving duties south 
of the 26° south latitude) to the exclusion of the higher 
allowance pursuant to item (5) when the employee con- 
cerned is relieving on night duty. 

Any question of rights regarding choice of accommoda- 
tion is not being dealt with here. The question for the 
Commission simply is whether there was an agreement 
between the Union and the Brigade which, by not consenting 
to the proposed variation, the Brigade has breached with the 
remedy, should that be established as warranted, being the 
proposed award variation. 

As noted the Brigade referred the Commission to extracts 
from the proceedings when the current award, with the 
existing relieving allowance provision included, was before 
the Commission (differently constituted). I have read the full 
transcript now. From this a number of observations can be 
made. 

The Union's submissions included statements to the 
effect that the proposed award was aimed at reflecting the 
status quo by reflecting existing conditions with the 
exception of the penalty rates and identifying some 
conditions that have not previously been in the Award. 
Significantly the Union sought a liberty to apply clause in 
respect of certain matters it said were not yet settled between 
the parties. These did not include the relieving allowance 
and there was no provision in the submission for any 
agreement in the terms claimed by the Brigade, The 
Brigade's submissions effectively endorsed the Union's 

submissions. In particular it was stated by the Brigade that 
the award reflected current provisions for employees 
covered by the three awards. The liberty to apply provision 
was endorsed by it in respect of the particular matter 
nominated by the Union. The relieving allowance was not 
specified within these. There was no reference to any 
understanding or agreement between the parties in the terms 
claimed by the Brigade. And, in answer to a question from 
the Commission as to whether the proposed award had been 
scrutinised for the costs involved the Brigade assured the 
Commission that the document had been perused and that 
the Brigade was satisfied that there were no hidden 
additional costs [Transcript : page 6], I also note that there 
is a reference in the transcript to a conference before the 
Commission held some days before the hearing of the award 
application. As the difference between the relevant relieving 
allowance provision in the replaced awards from that in the 
proposed award is quite marked, this is significant. 

Then the evidence of the employees called by the Union 
is of account. It is that there was no agreement in the terms 
claimed by the Union. Some questioning of these witnesses 
went to practices applied by the Brigade and the record of 
application by the Brigade. But in any event this does not 
go to the question before the Commission. 

The Brigade has not discharged the onus. There can be 
no finding as sought. And that part of the application to vary 
subclause (1) of Clause 23 in the terms sought must fail. 

Should the provision be varied at all on what is before the 
Commission? 

In this respect I maintain the view expressed earlier that 
the prerequisite of expenses occurred in respect of particular 
accommodation in the course of carrying out relieving duties 
south of 26° south parallel must apply for an entitlement to 
the existing allowance to arise. Where there is no expense 
from utilisation of the particular type of accommodation 
then, in my view, no entitlement arises under this award. 

The Order which issues so far as subclause (1) of Clause 
23 is concerned will reflect this conclusion. Further minutes 
will now issue. There will be a speaking to those minutes 
at the request of either party. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Fire Brigades Board 

and 
West Australian Fire Brigade Employees Industrial Union 

of Workers 
No. 797 of 1991. 

Fire Brigade Employees' Award, 1990 
No. A 28 of 1989. 

COMMISSIONER S.A. KENNEDY. 
3 February 1992. 

Order. 
HAVING heard Mr C. McKinley on behalf of the Applicant 
and Mr M. Kirk on behalf of the Respondent, now therefore 
I the undersigned pursuant to the Industrial Relations Act 
1979, do hereby order— 

That the Fire Brigade Employees' Award, 1990, No. 
A 28 of 1989 as amended be further varied in 
accordance with the following Schedule with effect on 
and from the 10th day of September 1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 8. —Hours of Duty: Delete subclause (2) of this 

clause and insert the following in lieu thereof: 
(2) (a) Firefighters, Officers and the Fire Safety 

Assistants assigned to day duties shall be required to 
work 38 hours per week as part of their ordinary hours 
of work, spread over five days per week, Monday to 
Friday, between 7.00 am and 6.00 pm. Employees 
assigned to day duties may be entitled to work a nine 
day fortnight. The implementation of this provision 
shall be by agreement between the parties. 

(b) Notwithstanding the provisions of paragraph (a) 
hereof, Firefighters and Officers may be required to 
work up to 40 hours per week as part of their ordinary 
hours of work, spread over five days per week, Monday 
to Friday, between 7.00 am and 6.00 pm. 

2. Clause 14.— Overtime: Delete subclause (1) of this 
clause and insert the following in lieu thereof: 

(1) (a) Except as otherwise provided herein, any 
work done outside the hours prescribed in Clause 
8. —Hours of Duty of this Award, shall be deemed to 
be overtime and shall be paid for at the rate of double 
time. 

(b) Notwithstanding the provisions of paragraph (a) 
hereof, Fire Safety Assistants employed in the Extin- 
guisher and Hose Service Branch shall be paid 
overtime in accordance with the following: 

(i) All time worked outside of ordinary working 
hours shall be paid for at the rate of time and 
a half for the first two hours and double time 
thereafter. 

(ii) Work done on Saturdays after 12.00 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(iii) Work done on any day prescribed as a public 
holiday shall be paid for at the rate of double 
time and one half. 

3. Clause 20. —Transfers: Immediately following para- 
graph (c) of subclause (3) of this clause insert a new 
paragraph (d) as follows: 

(d) (i) Subject to (ii) and (iii) hereof where an 
employee is transferred to government 
owned or private rental accommodation, 
where furniture is provided, and as a conse- 
quence the employee is obliged to store 
furniture, the employee shall be reimbursed 
the actual cost of such storage up to the 
maximum allowance prescribed from time to 
time in the Public Service General Condi- 
tions of Service and Allowances Award — 
No. PSA A 4 of 1989; and with the operative 
date for such allowance for the purposes of 
this provision to be the same as that set for 
the allowance in that Award. 

(ii) Actual cost shall be deemed to include the 
premium for adequate insurance coverage for 
the value of the furniture stored. 

(iii) The allowance pursuant to this paragraph 
shall not be paid for a period in excess of four 
years without the approval of the Chief 
Officer. 

4. Clause 22. —Travelling On Brigade Business: Delete 
this clause and insert the following in lieu thereof: 

22. —Travelling on Brigade Business. 
Subject to subclause (2) of Clause 23. — Relieving of 

this Award, an employee who travels on official 
business shall be reimbursed all reasonable expenses 
in accordance with the provisions of Clause 5.— 
Travelling Allowance of the Public Service General 
Conditions of Service and Allowances Award —No. 
PSA A 4 of 1989. 

72 W.A.I.G. 

5. Clause 23. — Relieving: Delete this clause and insert the 
following in lieu thereof: 

23. — Relieving. 
(1) Country 

An employee required to relieve at a country 
station, shall be entitled to: 
(a) (i) Subject to (ii) hereof, payment of an 

allowance for each day of the period of 
relief at the rate prescribed in Item (5) 
of Column A of Schedule A of the 
Public Service General Conditions of 
Service and Allowances Award —No. 
PSA A 4 of 1989. For the purpose of this 
clause, the nights immediately preced- 
ing and following the period of relief, 
shall be included. 

(ii) The entitlement to the allowance pro- 
vided for in (i) hereof shall only arise on 
days during the relief period when the 
officer, as a consequence of those 
relieving duties, does not reside at 
his/her home and utilises hotel or motel 
accommodation. 

(b) Payment for reasonable travel costs by train, 
or if not available by bus, to and from the 
country station. 

(c) Time off in lieu of time spent travelling in an 
employee's own time to and from the country 
station. The Schedule for such travelling time 
to be laid down in Chief Officer's Standing 
Orders. 

(2) Metropolitan Area 
An employee required to relieve at another 

station other than their own home station, shall be 
paid for fares and travelling time in accordance 
with the Schedules agreed between the parties and 
laid down in Chief Officer's Standing Orders. 

FURNITURE TRADES (GOVERNMENT) AWARD 
No. 34 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Hon. Minister for Health and Others 

and 
The Forest Products, Furnishing & Allied Industries 

Industrial Union of Workers, W.A. 
No. 1556 of 1991 (R2). 

COMMISSIONER A.R. BEECH. 
19 December 1991. 

Order. 
HAVING heard Ms A. McNamara on behalf of the 
Applicants and Mr T. Daly on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Furniture Trades (Government) Award 
1979 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 29th day of November 1991. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2.— Arrangement: Delete this clause and insert 

in lieu the following: 
2. —Arrangement. 

1. Title 
2. Arrangement 

2A. Award Modernisation 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 

6A. Flexibility 
7. Hours 
8. Overtime 
9. Shift Work 

10. Payment of Wages 
11. Wages 

11 A. Temporary Employees 
12. Higher Duties 
13. No Reduction 
14. Apprentices 
15. Public Holidays 
16. Annual Leave 
17. Sick Leave 
18. Long Service Leave 
19. Compassionate Leave 
20. Special Rates and Conditions 
21. Rights of the Union 

21A. Consultative Committees 
22. Fares and Travelling Allowances 
23. Time and Wages Record 
24. Breakdowns 
25. Grinding Time 
26. Junior Workers 
27. Jury Service 
28. Deduction of Union Subscriptions 
29. Trade Union Training Leave 
30. Leave to Attend Union Business 
31. Paid Leave for English Language Training 

Schedule of Applicants 

2. Clause 2. — Arrangement: Following this clause insert 
new clause 2A. —Award Modernisation as follows: 

2A. —Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) The union is prepared to discuss all matters raised 
by the employer for improving flexibility and 
efficiency. As such any discussion with the 
employer must be premised on the understanding 
that: 
(a) The majority of employees at the enterprise 

must genuinely agree. 
(b) No employee will lose income as a result of 

the change. 
(c) The union must be a party to the agreement, 

in particular where enterprise level discus- 
sions are considering matters requiring any 
award variation, the union shall be invited to 
participate. 

(d) The union shall not unreasonably oppose any 
agreement. 

(e) Agreements are to be submitted for ratifica- 
tion by the Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) hereof and that agreement requires 
an award variation, no party will oppose that 
award variation. 

(4) There shall be no limitation on any award matter 
being raised for discussion. 

3. Clause 6. —Contract of Service: Following this clause 
insert new clause 6A. —Flexibility as follows: 

6A. —Flexibility. 
(1) An employer may direct an employee to carry out 

such duties as are within the limits of the 
employee's skill, competence and training includ- 
ing work which is incidental or peripheral to the 
employee's main task or functions provided that 
such duties are not designed to promote de- 
skilling. 

(2) Any directions issued by the employer shall be 
consistent with the employer's responsibilities to 
provide a safe and healthy working environment. 

4. Clause 11. —Wages: Delete this clause and insert in 
lieu the following: 

11. —Wages. 
It is a term of this Award that the Union undertakes, 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 1940 
of 1989, not to pursue any extra claims, award or 
over-award, except when consistent with the State 
Wage Principles. 

The minimum total wage payable to employees 
under this award shall be: 

1st 2nd 3rd 
year year year 

and 
there- 
after 

$ $ $ 
(1) Furniture Manufacturing 

(a) Cabinetmaking 402.50 407.40 411.60 
Tool Allowance 9.20 9.20 9.20 

(b) Chairmaking and/or 
repairing 402.50 407.40 411.60 

(c) Wood Carving 402.50 407.40 411.60 
(d) Wood Turning 402.50 407.40 411.60 
(e) Upholstering 402.50 407.40 411.60 
(f) French Polishing 402.50 407.40 411.60 
(g) Wood Machinery 

(Sharpener, router, 
double ended 
tenoner, four sider) 
where the employee 
also grinds cutters 
and/or sets up and/ 
or a router and/or a 
shaper hand who 402.50 407.40 411.60 
works free-hand 

(2) Floor Covering 402.50 407.40 411.60 
(3) Apprentices 

(a) The wages per week for an apprentice shall 
be the percentages shown in subclause (3) 
hereof of the tradesperson's rate. 

(b) For the purposes of this subclause "trade- 
sperson's rate" means the rate of pay payable 
to an adult fitter under the Engineering 
Trades (Government) Award No'd 29, 30 and 
31 of 1961 and 3 of 1962 as amended. 

(c) (0 I:our Tear Term % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(ii) Three and One Half Year Term 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(iii) Three Year Term 
First year 55 
Second year 75 
Third year 88 

402.50 407.40 411.60 

Male adult employees: 
(Wage per week) 
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(4) Leading Hands 
An employee placed in charge of— 

(a) not less than three and not more than ten 
other employees shall be paid $16.10 per 
week extra; 

(b) not less than ten and not more than twenty 
other employees shall be paid $19.90 per 
week extra; 

(c) more than twenty other employees shall be 
paid $26.40 per week extra. 

(5) Part time Employees 
When an employee is employed part-time 

he/she shall receive payment for wages, for annual 
leave, for holidays and for sick leave on a pro rata 
basis in the same proportion as the number of 
hours regularly worked each week bears to forty 
hours. 

(6) Casual Employees 
Casual employees shall be paid at the rate of 

20% in addition to the rates of pay prescribed by 
this Award. 

5. Clause 11. —Wages: Following this clause insert new 
clause 11 A. —Temporary Employees as follows: 

11A. — Temporary Employees. 
(1) An employer may engage employees on a tempo- 

rary basis for fixed periods of time on occasions 
of peak workload normally performed by employ- 
ees subject to the following: 

(a) Each person employed as a temporary mem- 
ber of the wages staff shall be employed 
under a written agreement specifying 
amongst other things the duration of employ- 
ment and fixed separation date, although in 
the case of urgent or unforeseen work the 
employees involved may be given another 
period of employment to cover the necessary 
extra period (with a separate written agree- 
ment). 

(b) A temporary employee shall be paid a wage 
rate equivalent to that applicable to a 
permanent employee performing the same 
duties of the same classification and in 
addition shall be entitled to all other condi- 
tions prescribed by the award other than 
subclause (2) of Clause 6. —Contract of 
Service. 

6. Clause 21. — Rights of the Union: Following this clause 
insert new clause 21 A. —Consultative Committees as 
follows: 

21A. — Consultative Committees. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency 
and productivity of the organisation to enhance the 
career opportunities and job security of employ- 
ees. 

(2) At each organisation the employer, employees and 
the relevant union(s) shall establish a consultative 
mechanism and procedures appropriate to the size, 
structure and needs of the organisation. Measures 
raised by the parties for consideration consistent 
with the objectives of subclause (1) of this clause 
shall be processed through that consultative 
mechanism and procedures. 

7. Clause 27. —Jury Service: Delete this clause and insert 
in lieu the following: 

27. —Jury Service. 
(1) Any employee required to serve on a jury shall as 

soon as possible after being summoned to serve, 
notify the employer. The summons to serve must 
be produced when making an application to obtain 
this leave. 

(2) Any employee required to serve on a jury shall be 
granted by the employer leave of absence without 
loss of pay, but only for such a period as is 

required to enable the employee to carry out 
her/his duties as a juror. 

(3) An employee granted leave of absence on full pay 
as prescribed in subclause (2) hereof is not entitled 
to retain any juror's fees, but shall pay all fees 
received to the employer. 

FURNITURE TRADES (INDUSTRY) AWARD 
No. 6 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Joyce Industries Pty Ltd T/A Joyce Australia and Others. 
No. 1305 of 1991. 

COMMISSIONER A.R. BEECH. 
14 January 1992. 

Order. 
HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Furniture Trades Industry Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 16th 
day of December 1991. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8. —Wages: Delete this clause and insert in lieu 

the following: 
(1) Classifications 

(a) (i) Upon engagement all employees shall 
be classified in the group in which they 
are engaged to work. 

(ii) An employee will only be classified into 
a higher group where that employee had 
been trained and has met the assessment 
and competence criteria established for 
the higher group and a vacancy exists. 
Such reclassification will only be made 
where the employee is trained and 
capable of performing the relevant du- 
ties of the higher group to the required 
standard. The grouping of employees is 
provisional on the employee remaining 
willing and able to perform the duties 
required in the group in which they are 
classified. 

(iii) (aa) The assessment of employees will 
be carried out by an employee 
nominated by the works manager 
who will normally be a supervisor 
but may be an employee suitably 
qualified in that trade or calling, 

(bb) At the employee's request re-ex- 
amination will be carried out by a 
panel consisting of the supervisor, 
the employee's representative and 
a suitably qualified employee of 
the employee's choice with knowl- 
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edge of the area of work and the 
works manager or the works man- 
ager's delegate. 

(cc) Should the re-examiners reach a 
tied decision, then this matter may 
be referred to a Board of Reference 
for determination. 

(iv) The parties to this award reserve leave 
to apply during any of the applications 
for increases paid under the Minimum 
Rates Adjustment Principle to amend 
this classification structure. 

(v) An employee reclassified to a higher 
group, will have his/her performance 
subject to review, and the employer 
may, should the employee's perform- 
ance be unsatisfactory, revert the em- 
ployee's classification to the previous 
level. 

(b) Employees will be classified into groups as 
follows: 

(i) Furniture Making Employee Group 1 
(Relativity to Group 5 — 78%) 
Furniture Making Group 1 employee 

shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, maintenance and distribu- 
tion operations of the employer. The 
Furniture Making Group 1 employee 
may be required by the employer to 
perform any, but not necessarily, all of 
the duties listed hereunder and for 
training purposes, the duties of higher 
classifications of employees: 

Cleaning 
Factory Hand 
Glass — 

Breakout (Automatic Cutting 
Table) 
Vinyl Back Operating 

Material Handling- 
Bagging 
Drilling 
Grinding 
Loading/Unloading 

(ii) Furniture Making Employee Group 2 
(Relativity to Group 5 — 82%) 
Furniture Making Group 2 employee 

shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, maintenance and distribu- 
tion operations of the employer. The 
Furniture Making Group 2 employee 
may be required by the employer to 
perform any, but not necessarily, all of 
the duties listed hereunder. 

In addition, the Furniture Making 
Group 2 employee will perform those 
duties of a lower classification related 
to the duties listed hereunder, and for 
training purposes, the duties of higher 
classifications of employees: 

Bedding making — 
Border Wiring 
Case Making 
Edge Banding 
Fibre Padding 
Filling 
Foam Box Assembling 
Stapling 
Tufting 

Glass — 
Shower Screen Assembling 

Metal — 
Bed Ends Assembling 
Furnace Operating 
Spring Base Assembling 
Resistance Welding 

Sub Assembling 
Timber— 

Edging/Trimming 
Gluing 
Laying 
Sanding 
Spraying 
Staining 
Varnishing 
Veneering 

(iii) Furniture Making Employee Group 3 
(Relativity to Group 5 — 87.4%) 
Furniture Making Group 3 employee 

shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, maintenance and distribu- 
tion operations of the employer. The 
Furniture Making Group 3 employee 
may be required by the employer to 
perform any, but not necessarily, all of 
the duties of the positions listed hereun- 
der. 

In addition, the Furniture Making 
Group 3 employee will perform those 
duties of a lower classification related 
to the duties listed hereunder, and for 
training purposes, the duties of higher 
classifications of employees: 

Bedding Making — 
Bagging 
Base Upholstering 
Mattress 
Spring Coiling 
Spring Unit 

Blinds & Awnings — 
Assembling 
Cutting 

Fabric Cutting — 
Pre-planned 

Glass — 
Automatic Cutting 
Automatic Edge Grinding/ 

Polishing 
Automatic Levelling/Polishing 
Cutting maximum 6mm 
Pockering 

Machine Operating/Adjustments 
Metal Welding 
Metal/Timber (Assembling) — 

Cabinet 
Chair 
Hospital Bed/Trolley 
Hospital Equipment 
Sofa 
Table 

Packing 
Picture Frame Making 
Powder Coating 
Sewing Machining 
Spray Painting 
Timber— 

Woodmachining (Other) 
Upholstering (Pre-Planned) 
Wickerwork — 

Ironwork 
Other 
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(iv) Furniture Making Employee Group 4 
(Relativity to Group 5 — 92.4%) 
Furniture Making Group 4 employee 

shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, maintenance and distribu- 
tion operations of the employer. The 
Furniture Making Group 4 employee 
may be required by the employer to 
perform any, but not necessarily, all of 
the duties of the positions listed hereun- 
der. 

In addition, the Furniture Making 
Group 4 employee will perform those 
duties of a lower classification related 
to the duties listed hereunder, and for 
training purposes, the duties of higher 
classifications of employees: 

Bedding Making — 
Garnetting 
Fland Cutting 
Micro Quilting 
Panel Cutting 
Tape Edging 

Blinds and Awnings — 
Finishing 
Installing 
Making 

Mechanical Handling (Ride-on) 
Receiving/Storing/Issuing 

Despatching 
Documenting 
Purchasing 
Stock Controlling 

(v) Furniture Making Employee Group 5 
Classification in this Group shall be 

dependent upon an employee holding 
the appropriate trade qualifications or an 
employee qualified and/or engaged to 
perform any of the duties of a Furniture 
Making Group 5 employee. 

Furniture Making Group 5 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, and distribution operations 
of the employer. The Furniture Making 
Group 5 employee may be required by 
the Employer to perform any, but not 
necessarily, all of the duties of the 
positions listed hereunder. 

In addition, the Furniture Making 
Group 5 employee will perform those 
duties of a lower classification related 
to the duties listed hereunder, and for 
training purposes, the duties of higher 
classifications of employees: 

Bedding Making- 
Pocket Spring 

Floor Covering 
Furniture Designing and/or 
Drafting — 

Computer Aided Drafting 
Computer Aided Manufacturing 
Costing 

Glass- 
Bevelling 
Designing and/or Drawing 
Leadlight Glazing 
Sandblasting 
Silvering 

Metal — 
Jigmaking (Metal Furniture) 
Metal Furniture Making 

Timber — 
Cabinetmaking 
Chairmaking and/or Repairing 
French Polishing (Furniture 
Finishing) 
Wicker Furniture Making 
Wood Carving 
Wood Machining 
Wood Turning 

Upholstering 

(vi) Furniture Making Employee Group 6 
(Relativity to Group 5—105%) 
Classification in this group shall be 

dependent upon an employee holding 
the appropriate trade qualifications and 
successfully completing one half of the 
requirements of the recognised Ad- 
vanced Certificate in Furniture Studies 
at a College of TAFE. 

Furniture Making Group 6 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, and distribution operations 
of the employer. The Furniture Making 
Group 6 employee may be required by 
the employer to perform any, but not 
necessarily, all of the duties of the 
positions listed hereunder. 

In addition, the Furniture Making 
Group 6 employee will perform those 
duties of a lower classification related 
to the duties listed hereunder, and for 
training purposes, the duties of higher 
classifications of employees: 

Advanced Furniture Designing and/ 
or Drafting — 

Computer Aided Manufacturing 
Computer Aided Drafting 
Costing 

Advanced Machine Programming 
Advanced Metal — 

Jigmaking (Metal Furniture) 
Metal Furniture Making 

Advanced Timber — 
Cabinetmaking 
Chairmaking and/or Repairing 
French Polishing (Furniture 
Finishing) 
Wicker Furniture Making 
Wood Machining 
Wood Turning 

Advanced Upholstery 
Toolmaking (Metal Furniture) 

(vii) Furniture Making Employee Group 7 
(Relativity to Group 5 — 110%) 
Classification in this category shall 

be dependent upon successfully com- 
pleting the requirements of the recogni- 
sed Certificate in Furniture Studies at a 
College of TAFE. 

Furniture Making Group 7 employee 
shall mean an employee classified as 
such who is engaged on work in 
connection with or incidental to the 
production, and distribution operations 
of the employer. The Furniture Making 
Group 7 employee may be required by 
the employer to perform any, but not 
necessarily, all of the duties of the 
positions listed hereunder. 
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In addition, the Furniture Making 
Group 7 employee will perform those 
duties of a lower classification related 
to the duties listed hereunder: 

Advanced Furniture Designing and/ 
or Drafting- 

Computer Aided Manufacturing 
Computer Aided Drafting 
Costing 

Advanced Machine Programming 
Advanced Metal — 

Jigmaking (Metal Furniture) 
Metal Furniture Making 

Advanced Timber— 
Cabinetmaking 
Chairmaking and/or Repairing 
French Polishing (Furniture 

Finishing) 
Wicker Furniture Making 
Wood Machining 
Wood Turning 

Advanced Toolmaking (Metal 
Furniture) 

Advanced Upholstery 
(2) Wages 

The minimum rate of wage for employees 
covered by this award shall be: 
(a) Furniture Making Group 1 $285.90 

Employee 
Furniture Making Group 2 $300.60 

Employee 
Furniture Making Group 3 $320.40 

Employee 
Furniture Making Group 4 $338.70 

Employee 
Furniture Making Group 5 $366.60 

Employee 
Furniture Making Group 6 $366.60 

Employee 
Furniture Making Group 7 $366.60 

Employee 
(b) Provided that any increase payable 

under this subclause, shall be reduced 
by the amount of any payment being 
made to that employee in addition to the 
provision of this subclause, whether 
such payment is being made by virtue 
of any Order, Industrial Agreement or 
other Agreement. 

(3) Supplementary Payments 
(a) In addition to the rates payable under the 

provisions of subclause (2) of this 
clause, all adult employees shall be paid 
the following supplementary payments 
per week for all purposes of this award. 

(b) Provided that the amount payable to any 
employee pursuant to this clause shall 
be reduced by the amount of any 
payment being made to that employee 
in addition to the provisions of this 
clause, whether such payment is being 
made by virtue of any Order, Industrial 
Agreement or other Agreement. 

(c) The supplementary payment for each 

Furniture Making 
Employee 

Furniture Making 
Employee 

Group 6 $40.80 

Group 7 $46.00 

Furniture Mak: 
Furniture Mak: 

Employee 
Furniture Mak 

Employee 
Furniture Mak 

Employee 
Furniture Mak 

Employee 
Furniture Mak 

Employee 

ng Employee shall be: 
ng Group 1 $32.80 

ng Group 2 $33.20 

ng Group 3 $33.80 

ng Group 4 $34.60 

ng Group 5 $35.60 

(4) Tool Allowance 
Where the employer does not provide a 

Cabinetmaker with the tools ordinarily re- 
quired by a cabinetmaker in the performance 
of his work of cabinetmaking, the employer 
shall pay a tool allowance of $9.10 per week. 

The Tool Allowance for cabinetmaking 
apprentices shall be subject to the provisions 
hereof, and when applicable paid at the rate 
prescribed by subclause (3) of Clause 34.— 
Apprentices. 

(5) Apprentices 

(a) The wage and supplementary payment 
per week for apprentices shall be the 
percentages shown in paragraph (b) 
hereof of the Furniture Making Em- 
ployee Group 5. 

(b) Percentages: 
(i) Four Year Term— % 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(ii) Three and a Half Year Term — 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(iii) Three Year Term — 
Apprentices who have com- 
pleted 12 months full time 
training — 

First year 55 
Second year 75 
Third year 88 

(6) Junior Employees 

(a) The wage and supplementary payment 
per week for a junior employee shall be 
the percentages shown in paragraph (b) 
hereof, of the Furniture Making Em- 
ployee Group 2. 

(b) Percentages % 
Under 16 years 38 
Between 16 and 17 years 46 
Between 17 and 18 years 53 
Between 18 and 19 years 73 
Between 19 and 20 years 80 
Between 20 and 21 years 85 
Liberty to amend this clause is reserved. 

(7) Minimum Wage 
Notwithstanding the provision of this 

award, no employee (including an appren- 
tice), twenty one years of age or over, shall 
be paid less than $268.80 per week as his 
ordinary rate of pay in respect of the ordinary 
hours of work prescribed by this award, but 
that minimum rate of pay does not apply 
where the ordinary rate of pay (including any 
part thereof payable in addition to the award 
rate) is not less than $268.80. 

Where the sMd minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, 
long service leave and any other leave 
prescribed by this award. 
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Notwithstanding the foregoing, where in 
this award an additional rate is prescribed for 
any work as a percentage, fraction or multi- 
ple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this 
award for the classification in which the 
employee is employed. 

GOLD MINING CONSOLIDATED AWARD 
No. 21 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Kalgoorlie Mining Associates and Others. 
No. 1565 of 1991. 

COMMISSIONER J.F. GREGOR. 
19 December 1991. 

HAVING heard Mr S Booth on behalf of the Applicant and 
Mr L Pilgrim for Kalgoorlie Consolidated Gold Mine and 
Mr C Mitchell for other respondents to the award, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Gold Mining Consolidated Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 13 
December 1991. 

(Sgd.) J.F. GREGOR, 
[L.S.l Commissioner. 

Schedule. 
Schedule. 7 —Kalgoorlie Consolidated Gold Mines Pty Ltd 

1. Clause 2. — Structural Efficiency: Delete subclause (1) 
of this clause and insert in lieu thereof the following: 

(1) Arising out of the decision on 8 September 1989 
in the State Wage Case and in consideration of the 
wage increases resulting from the first structural 
efficiency adjustments and arising out of the 
decision of 17 June 1991 in the State Wage Case, 
employees are to perform a wider range of duties 
including work which is incidental or peripheral 
to their main tasks or functions and the Company 
may direct an employee to carry out such duties 
as are within the employee's skill, competence 
and training as defined in Clause 3. —Classifica- 
tion Structure and Definitions of the Schedule and 
the Skills Training Code of Practice 

2. Clause 3. —Classification Structure and Definitions: 
Delete subclause (5) of this clause and insert in lieu thereof 
the following: 

(5) New Classification Structure: 
(a) Underground Employee: Weekly 

Weekly 
Rate 

Mine Operator Grade 1 
Salvage man 
Pass Runner 
Pipe Assembler 
Sampler 
Popper Machineman 
Diamond Driller's Assistant 
Air Hoist Operator 
Ventilation Man 
Hydraulic Fill Operator 

Weekly 
Rate 

311.60 

Mine Operator Grade 2 
Platelayer 
Loco Operator 
Mechanical Loader Operator 
Scraper Operator 
Braceman 
Platman 
Skipman 
Sealer 
Diesel Service Operator 
Sanitary Man 
Mine Operator Grade 3 
Rock Drill Man 
Powder Monkey 
Long Hole Driller 
Crusher Operator 
Diamond Driller up to 15 kw 
Timberman 
Mine Operator Grade 4 
Rock Drill Man in Shaft 
Timberman in Shaft 
Diamond Driller over 15 kw 
Diesel Truck and Loader 
Operator 
Mechanised Rock Bolter 
Mine Operator Grade 5 
Hydraulic Jumbo Drill Operator 
Processing Employee: 
Process Operator —Grade 1 
Process Operator —Grade 2 
Process Operator —Grade 3 
Process Operator —Grade 4 
Process Operator —Grade 5 
Process Operator —Grade 6 
Surface Employee: 
Surface Operator —Grade 1 
Surface Operator —Grade 2 
Surface Operator —Grade 3 
Surface Operator —Grade 4 

291.00 
308.00 
324.50 
340.80 
370.90 
399.00 

291.00 
301.20 
315.30 
361.30 

3. Clause 4. —Wages: Delete this clause and insert in lieu 
thereof the following: 

4. —Wages. 
(1) Until the transitional arrangements outlined in 

subclause (4) of Clause 3. — Classification Struc- 
tures and Definitions of this Schedule have been 
complied with, the minimum rates of wages per 
week to employees covered by this Schedule shall 
be as follows: 

Underground 
Group 1 
Trucker 
Tool Carrier 
Salvage Man 
Pass Runner 

Group 2 
Pipe Sampler 
Sampler 
Popper Machineman 
Diamond Driller's Assistant 
Air Hoist Operator 
Ventilation Man 
Pump Attendant (as distinct from 
Pumpman) 
Hydraulic Fill Operator 
Group 3 
Platelayer 
Train Crew 
Mechanical Loader Operator 
Scraper Hauler Operator 
Braceman 
Platman 
Skipman 

300.30 

311.60 
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Weekly 
Rate 

$ 
Group 4 321.60 
Sealer 
Pumpman (engaged in dewater- 
ing a mine) 
Group 5 329.60 
Rock Drill Man in other places 
Rock Bolter 
Powder Monkey 
Percussion Drill Operator 
Sanitary Man 
Crusher Operator 

Group 6 338.50 
Rock Drill Man in rises and 
winzes 
Raise Drill Operator 
In-the-hole Hammer Operator 
Diamond Driller up to 15 kw 
Timberman 
Group 7 346.70 
Rock Drill Man in Shaft 
Timberman in Shaft 
Diamond Driller over 15 kw 
Group 8 352.80 
Diesel Truck and Loader Opera- 
tor 
Diesel Personnel Carrier Opera- 
tor 

Group 9 365.50 
Hydraulic Jumbo Drill Operator 

(b) Surface 
(i) Mining —Open Cut 

Mine Employee — ■Grade 1 301.20 
Ore Processing 
Process Operator- -Grade 1 291.00 
Process Operator- - Grade 2 308.00 
Process Operator- - Grade 3 324.40 
Process Operator- - Grade 4 340.60 
Process Operator- - Grade 5 370.90 
Leading Hand 
(a) 14.35 
(b) 21.60 
(c) 28.10 

4. Clause 6. — Allowances: Delete this clause and insert 
in lieu thereof the following: 

6. —Allowances. 
In lieu of the allowances otherwise expressed in Clause 

6. —Overtime (Other Than Continuous Shift Workers), 
Clause 7. —Continuous Shift Workers, Clause 9. —Shift 
Work, Clause 11. —Wet Places, Clause 20. —First Aid, 
Clause 40. —Special Rate and Clause 42. —Industry Allow- 
ance, of this award: 

$ 
Clause 6. — Overtime (Other Than Continu- 
ous Shift Workers) 
Subclause (6) —Meal Allowance 4.90 
Clause 7. —Continuous Shift Workers 
Subclause (7) —Meal Allowance 4.90 
Clause 9. —Shift Work 
Subclause (2)—Shift Allowance 7.97 
Clause 11. — Wet Places 1.24 
Clause 20. —First Aid 
Subclause (4) — First Aid Allowance 1.52 
Clause 40. —Special Rates 
Subclause (1) —Height Money 1.07 
Clause 42. —Industry Allowance 66.30 

05483-5 
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IRON ORE PRODUCTION AND PROCESSING (BHP 
MINERALS LIMITED) AWARD 

No. 22 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch 

and 
BHP Minerals Limited & Others. 

No. 1827 of 1991. 
COMMISSIONER J.F. GREGOR. 

20 December 1991. 
Order. 

HAVING heard Mr F Logan for The Amalgamated Metal 
Workers and Shipwrights Union of Western Australia; Mr 
R Parsons for The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, The 
Construction, Mining and Energy Workers Union of 
Australia, Western Australian Branch, The Operative Paint- 
ers' and Decorators' Union of Australia, West Australian 
Branch and The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, Industrial Union of 
Workers, and Ms M Robinson for the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch), and Mr S Batterham and with him Mr 
R Woodward for BHP Minerals Limited and Others, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Iron Ore Production and Processing (BHP 
Minerals Limited) Award No. 22 of 1981 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 24 
November 1991. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5. — Contract of Service: Delete subclause (14) 

and insert in lieu thereof the following: 
(14) Subject to the provisions of this clause the 

employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. An 
employee may, with his/her consent be transferred 
from one level to another by being given one 
weeks notice of the transfer. 

2. Clause 12. —Overtime 
A. In subparagraph (3)(dXii) delete the amount $3.65 

and insert in lieu thereof $3.74. 
B. In subparagraph (3)(e)(ii) delete the amount $3.65 

and insert in lieu thereof $3.74. 
3. Clause 13.-Shift Work 

A. In subparagraph (3)(a)(i) delete the amount 75 
cents and insert in lieu thereof 77 cents. 

B. In subparagraph (3)(a)(ii) delete the amount 80 
cents and insert in lieu thereof 82 cents. 

4. Clause 27.— District Allowance: In subclause (1) 
delete the amount $6.56 and insert in lieu thereof $6.72. 

5. Clause 33. —Special Rates and Provisions: Delete 
subclauses (2) and (3) and insert in lieu thereof the 
following: 

(2) Metal and Electrical Trades: 
(a) Height Money: An employee shall be paid an 

allowance of $1.54 for each day on which 
he/she works at a height of 15.2 metres of 
more above the nearest horizontal plane, but 
this provision does not apply to linespersons, 
nor to riggers and splicers on ships or 
buildings. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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(b) Dirty Work: An employee shall be paid an 
allowance of 31 cents per hour when engaged 
on work of an unusually dirty nature where 
clothes are necessarily soiled or damaged or 
boots are damaged by the nature of the work 
done. 

(c) Tradespersons and their assistants engaged 
on repairs to all ore handling equipment, 
machinery or plant in the quarry shall whilst 
so engaged, be paid an allowance of 51 cents 
per hour when other special rates in this 
clause do not apply for such work. 

(d) Diesel Engine Ships: The provision of para- 
graph (b) of this subclause and paragraph (d) 
of subclause (3) of this clause do not apply 
to an employee when he/she is engaged on 
work below the floor plates in diesel engine 
ships, but he/she shall be paid an allowance 
of 53 cents per hour whilst so engaged. 

(e) The work of an electrical fitter shall not be 
tested by an employee of a lower grade. 

(f) Electrical employees, other than linesper- 
sons, who are required to work on poles and 
above the ground shall be paid an allowance 
of $1.61 per day for each day or proportion 
of such day so worked. Employees receiving 
this allowance shall not be entitled to the 
provisions of subclause (2)(a) at the same 
time. 

(g) Where a boilermaker is required to wear a 
full suit of protective clothing in the perform- 
ance of particular work, such person shall be 
paid a special rate of 51 cents per hour in 
addition to the normal rate when so occupied. 

(3) General: 
(a) An employee who is required to work from 

a ladder shall be provided with an assistant 
on the ground where it is reasonably neces- 
sary for the employee's safety. 

(b) An employee engaged on work involving the 
opening up of house drains or waste pipes or 
on work involving the cleaning of blockage 
or for any other purpose including mainte- 
nance or work involving the cleaning out of 
septic tanks or dry wells, shall be paid an 
allowance of 31 cents per hour with a 
minimum of $3.11 per day in addition to the 
prescribed rate whilst so employed. 

(c) (i) Any employee who is required to work 
in a dust-laden atmosphere on or in the 
vicinity of ore handling or crushing 
equipment shall be paid an allowance of 
22 cents per hour with a minimum 
payment as for four hours in any shift 
to which this subparagraph applies, 

(ii) Payment of a disabilities allowance or 
dirty work allowance under any other 
provision of this award shall not be 
made in addition to the allowance 
prescribed in subparagraph (i) of this 
paragraph except to the extent that any 
such allowance would exceed the pay- 
ment herein prescribed. 

(d) (i) Confined Space: An employee shall be 
paid an allowance of 34 cents per hour 
when because of the dimensions of the 
compartment or space in which he/she 
is working, he/she is required to work 
in a stooped or otherwise cramped 
position or without proper ventilation, 
but this paragraph does not apply to any 
employee to whom subparagraph (i) of 
this subclause applies. 

(ii) Enclosed chutes: Employees who are 
required to work in enclosed chutes 
shall be paid 93 cents per hour for the 

time so occupied in lieu of any other 
special payments specified in this 
clause. 

(e) Toxic Substances: 
(i) An employee required to use toxic 

substances or materials of a like nature 
shall be informed by the employer of the 
health hazards involved and instructed 
in the correct and necessary safeguards 
which must be observed in the use of 
such substances or materials. 

(ii) An employee using such materials will 
be provided with and shall use all 
safeguards as are required by the appro- 
priate Government Authority or in the 
absence of such requirement such safe- 
guards as are determined by a compe- 
tent authority or persons chosen by the 
Union and the employer. 

(iii) An employee using toxic substances or 
materials of a like nature shall be paid 
40 cents per hour extra. Employees 
working in close proximity to employ- 
ees so engaged shall be paid 32 cents per 
hour extra. 

(iv) For the purpose of this subclause all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials 
of a like nature. 

(f) Supply of Tools and Protective Equipment: 
(i) The employer shall have available a 

sufficient supply of protective equip- 
ment (as for example —helmets, hand 
screens, goggles (including anti-flash 
goggles) glasses, gloves, mitts, aprons, 
sleeves, leggings, gum-boots, ear pro- 
tectors, waterproof clothing or other 
efficient substitutes thereof) for use by 
his/her employees when engaged on 
work for which some protective equip- 
ment is reasonably necessary. It shall be 
a defence by an employer charged with 
a breach of this subclause if he/she 
proves that he/she was unable to obtain 
either the item of equipment, the subject 
of the charge, or a suitable substitute. 

(ii) Every employee shall sign an ac- 
knowledgement on receipt of any article 
of protective equipment and shall return 
same to the employer when he/she has 
finished using it or on leaving his/her 
employment. 

(iii) No employee shall lend another em- 
ployee any such article or protective 
equipment issued to such first men- 
tioned employee and if the same are 
lent, both the lender and the borrower 
shall be held responsible. 

(iv) Before helmets, goggles, glasses or 
gloves or any such substitute which 
have been used by an employee are 
re-issued by the employer to another 
employee they shall be effectively ster- 
ilised. 

(v) During the time any article of protective 
equipment or hand tool is on issue to the 
employee, he/she shall be responsible 
for any loss or damage thereto, fair wear 
and tear attributable to ordinary use 
excepted, but he/she shall not be respon- 
sible for any loss attributable to the 
employer's failure to provide adequate 
lock-up facilities. 
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(g) Safety Footwear: 
(i) Each employee shall be issued free of 

charge with two pairs of safety footwear 
during each year of service. 

(ii) An employee who requires more than 
two pairs of safety footwear in any year 
may purchase such additional footwear 
at cost price to the employer. 

(iii) Safety footwear shall be worn during all 
times of duty. 

(h) (i) Each employee shall be issued free of 
charge with three sets of working attire 
during each year of service. 

(ii) Working attire shall consist of: 
shirt and shorts, or 
shirt and trousers, or 
overalls, or 
other appropriate working attire 
where the employee is a female. 

(iii) The brand and quality of working attire 
shall be nominated by the employer. 

(iv) A working jacket will be provided on a 
personal basis and will be replaced upon 
receipt by the employer of the original 
issue when, because of wear and tear it 
no longer fulfills its purpose. 

(i) An employee required to work in a power 
station shall, in addition to any other allow- 
ance prescribed in this clause receive an 
allowance of 51 cents per hour for each hour 
worked. 

(j) An employee who is required to work in or 
handle raw sewage shall, in addition to any 
other allowance to which he/she is entitled 
under any other subclause of this clause, be 
paid $2.86 per day which shall, where the 
case requires, include any allowance which 
would otherwise be payable under paragraph 
(b) of this subclause. An employee qualifies 
for payment under this paragraph on any day 
on which he/she carries out work on large 
sewage collection tanks or on other pumps 
connected thereto. 

(k) Hiab Hoist: 
(i) Subject to the provisions of subpara- 

graph (ii) an employee, other than a 
crane operator, who holds the appropri- 
ate certificate of competency and who 
is required by the employer to operate 
a Hiab Hoist shall, in addition to any 
other entitlement, be paid an allowance 
of $2.79 per week. 

(ii) A motor vehicle driver who holds the 
appropriate certificate of competency 
and who drives a vehicle equipped with 
a Hiab Hoist which he/she is required to 
operate shall, in addition to any other 
entitlement, be paid an allowance of 
$7.78 per week. 

(iii) The allowances prescribed above shall 
continue to be paid as a flat rate weekly 
entitlement to the employee unless and 
until he/she is advised by the employer 
that he/she is no longer required to 
operate the Hiab Hoist. 

(1) An employee shall be paid an allowance of 
51 cents per hour while working on or about 
the Aggregate Plant. This allowance shall be 
in lieu of any other allowance prescribed in 
this clause which would otherwise be paya- 
ble. 

(m) Fire department personnel will receive an 
allowance of 74 cents per hour for all hours 
worked. Such allowance is payable while the 
employer requires fire department personnel 

to carry paging devices and attend all 
emergency calls while they are on site. In 
addition recipients of such allowance will 
relieve the Fire Officer for short periods 
without payment of any additional allow- 
ance. 

(n) Percussion Tools: An employee shall be paid 
an allowance of 14 cents per hour when 
working with a pneumatic tool of the 
percussion type. 

(o) An employee who is required to couple, 
uncouple and move pipes, pumps, pontoons 
and equipment associated with pit de-water- 
ing and who in the performance of such work 
has his/her clothing excessively soiled by 
muddy water shall receive an allowance of 53 
cents per hour for all hours involved in such 
work. 

(p) Any dispute that may arise as to the 
application of any of the foregoing special 
rates and provisions shall be determined by 
the Western Australian Industrial Relations 
Commission. 

6. Clause 35. —Wages: Delete subclause (1) and insert in 
lieu thereof the following: 

(1) Adult Wage Per Week 
(a) The following shall be the minimum weekly 

wage payable to employees bound by this 
award — 

$ 
Employee-Level 1 $389.70 

-Level 2 $412.70 
-Level 3 $435.50 
-Level 4 $444.70 
-Level 5 $458.50 
-Level 6 $481.40 
-Level 7 $504.30 
-Level 8 $527.30 

(b) Leading Hand 
In addition to the minimum weekly wage 

prescribed in paragraph (a) of this subclause 
a leading hand shall be paid — 
(i) If placed in charge of not less 

than two and not more than 
five other employees; or if 
otherwise appointed as 
such— $12.80 

(ii) If placed in charge of six and 
not more than ten other em- 
ployees; or if otherwise ap- 
pointed as such— $18.00 

(iii) If placed in charge of eleven 
and not more than 20 other 
employees; or if otherwise 
appointed as such— $25.60 

(iv) If placed in charge of more 
than twenty other employees; 
or if otherwise appointed as 
such— $32.00 

(c) Acting Foreman 
An employee appointed as Act- 

ing Foreman shall be paid, in 
addition to the minimum weekly 
wage prescribed in paragraph (a) of 
this subclause— $37.40 

(d) Apprentices —(wages per week): 
(i) An apprentice shall be paid a percentage 

of the fitter's award rate in accordance 
with the following scale- 
Five Year Term % 
First year 45 
Second year 55 
Third year 65 
Fourth year 85 
Fifth year 95 
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Four Year Term 
First year 
Second year 
Third year 
Fourth year 

Three and a Half Year Term 
First six months 50 
Next year 65 
Next following year 85 
Final year 95 

Three Year Term 
First year 60 
Second year 85 
Third year 95 

(ii) In addition to the appropriate wage, 
apprentices shall receive the following 
percentage of the district allowance 
where applicable- 
Five Year Term % 
First year 37 
Second year 53 
Third year 72 
Fourth year 95 
Fifth year 100 
Four Year Term 
First year 40 
Second year 72 
Third year 95 
Fourth year 100 
Three and a Half Year Term 
First six months 40 
Next year 72 
Next following year 95 
Final year 100 
Three Year Term 
First year 50 
Second year 95 
Third year 100 

(e) Tool Allowance 
(i) The tool allowance shall be payable as 

an all purpose amount at the rate of 
S8.97 per week to all mechanical, 
electrical tradespersons and building 
tradespersons. 

(ii) This allowance includes an amount for 
the purpose of enabling the employees 
to insure their tools against loss or 
damage by theft or fire. This allowance 
shall not be paid where the employer 
supplies the employees with all neces- 
sary tools kept in suitable condition for 
the performance of his/her work. An 
employee who fails to provide all such 
tools when required shall be guilty of 
breach of this award and shall not be 
entitled to the tool allowance prescribed 
above until he/she complies with this 
provision. 

(f) Casual Employees 
A casual employee shall be paid twenty 

per cent of the ordinary rate in addition to the 
ordinary rate for his/her class of work. 

(g) Shift Tradesperson 
A "shift tradesperson" (as defined) shall 

be paid a margin of $11.96 per week in 
addition to the appropriate margin for his/her 
classification. 

(h) Experienced Tradesperson's Allowance 
A qualified tradesperson shall, after twelve 

months continuous service with the em- 
ployer, be paid an all purpose allowance of 
$6.53 per week which shall be increased to 
$11.86 per week after a further twelve 
months continuous service. 

(i) An electrical tradesperson who, in addition 
to satisfactorily completing an apprentice- 
ship to his/her trade holds by external 
examination a current "A" or "B" licence 
issued pursuant to the State Energy Commis- 
sion Act shall be paid an allowance of $12.72 
per week. An electrical tradesperson who 
holds an electrical installers licence shall be 
paid $12.72 per week in addition to his/her 
base rate in any week when required to use 
such licence. Electrical tradespersons hold- 
ing a restricted licence shall receive fifty per 
cent of the allowance referred to in this 
subclause per week. 

(j) A plumber who, in addition to satisfactorily 
completing an apprenticeship to his/her 
trade, holds by external examination registra- 
tion issued pursuant to the Metropolitan 
Water Supply, Sewerage and Drainage Act 
shall be paid an allowance of $15.10 per 
week. 

(k) Certificate Operator's Allowance 
An employee who is either — 

(i) A certificated Shovel Operator, or 
(ii) A certificated Crane Operator, or 

(iii) A certificated Power House Engine 
Driver, 

shall be paid a certificate operator's allow- 
ance of— 
(aa) After 12 months' continuous service in 

that classification a rate of $6.53 per 
week as an all purpose payment. 

(bb) After 2 years' continuous service in that 
classification a rate of $11.86 per week 
as an all purpose payment. 

7. Schedule A. —Service Payments: Delete subclause (1) 
and insert in lieu thereof the following: 

(1) Subject to the provisions herein contained, each 
adult employee shall, in addition to payments 
otherwise due to him/her under this award, be paid 
service pay as follows — 

3 months' continuous service 
6 months' continuous service 
12 months' continuous service 
18 months' continuous service 
2 years' continuous service 
3 years' continuous service 
4 years' continuous service 
5 years' continuous service 
6 years' continuous service 
7 years' continuous service 
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IRON ORE PRODUCTION AND PROCESSING 
(GOLDSWORTHY MINING LIMITED) AWARD 

No. A 43 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

BHP Iron Ore (Goldsworthy) Ltd 
and 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch. 

No. 1841 of 1991. 
COMMISSIONER J.F. GREGOR. 

3 February 1992. 
Order. 

HAVING heard Mr R Harris on behalf of the Applicant and 
Mr R Keegan on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award No. A 43 of 
1981 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 20th day of January 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2. —Arrangement. 

Part I —General 
1. Title 
2. Arrangement 
3. Definitions 
4. Area and Scope 
5. Term 
6. Trade Union Training 
7. Contract of Employment 
8. Higher Duties 
9. Junior Employees 

10. Part Time, Casual and Short-Term Employment 
11. Hours 
12. Overtime 
13. Shift Work 
14. Weekend Work 
15. Holidays 
16. Special Leave 
17. Annual Leave 
18. Long Service Leave 
19. Sick Leave and Accident Sickness Benefit Plan 
20. Time and Wages Record 
21. Travelling on Engagement and Termination 
22. Distant Work 
23. Industrial Relations Procedure 
24. Union Officials 
25. Transportation To and From Work 
26. District Allowance 
27. Service Payments 
28. Special Rates and Provisions 
29. Payment of Wages 
30. Wages 
31. Posting of Notices 
32. Redundancy of Employees 
33. Workers' Compensation 
34. Accommodation and Messing Charges 
35. Apprentices 
36. Utilisation of Contractors 
37. Cyclone Shutdown 
38. Medical Benefits Subsidy 

39. Maternity Leave 
40. No. Extra Claims 

Part II —Railway Traffic Operations 
1. Application of Part I Provisions 
2. Replacement of Conditions 
3. Shift Work and Shift Rosters 
4. Hours 
5. Remuneration 
6. Allowances 
7. Definitions 
8. General Conditions 
9. Overtime 

10. Distant Work 
11. Sick Leave 
12. Annual Leave 
13. Long Service Leave 
14. Exclusions of Part I Provisions 

2. Part II. —Railway Traffic Operations: Delete this Part 
and insert in lieu thereof the following: 

Part II. —Railway Traffic Operations. 
1. —Application of Part I Provisions. 

(1) Unless otherwise excluded by this Part, the 
provisions of Part I of this award shall apply to 
employees employed as locomotive crew mem- 
bers. 

(2) Employees employed as locomotive crew mem- 
bers and who work to a roster which, except for 
breakdowns or other circumstances beyond the 
control of the employer, is worked without 
interruption seven days per week, for the purpose 
of this award shall be deemed to be continuous 
shift employees. 

The provisions of Part I, unless otherwise 
specified herein, shall be applied accordingly. 

2. —Replacement of Conditions. 
All former arrangements and awards which have 

otherwise existed and applied to employees covered by 
this Part are superseded and replaced by the provisions 
of Part I and II of this award unless otherwise 
specifically agreed in writing between the Union and 
the Company. 

3. —Shift Work and Shift Rosters. 
(1) (a) For the purpose of drawing up a roster, the 

Company recognises a roster committee, 
which comprises two or more company 
representatives and two or more union 
representatives, elected by the members of 
the locomotive train crew section. 

(b) The roster as agreed between the company 
and the roster committee shall be posted on 
the noticeboard and a copy of any such roster 
shall be supplied to the members of the roster 
committee, the Branch Secretary and the 
State Secretary of the Union and all rail crew 
members. 

(c) (i) The trial roster will be reviewed after an 
agreed trial period and accepted as a 
permanent roster or altered. 

(ii) No crew member shall be paid less than 
20 ordinary shifts in any 28 day cycle 
during the changeover to the next roster 
or during the first 28 days after the 
changeover, providing they are ready, 
willing and available to work in accor- 
dance with the roster. 

(d) Should the parties fail to reach agreement on 
the detail of any shift roster, the old roster 
shall continue to apply until agreement can 
be reached. 

(2) There shall not be more than one sign on in any 
one day, except where the agreed roster nominates 
otherwise, without overtime rates applying for the 
whole of the time worked on that second shift. 
This does not apply to brought forwards, where 
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the shift worked is deemed to be worked the 
following day. 

(3) (a) The roster will stand except in emergencies, 
as agreed after consultation with the roster 
committee because of circumstances beyond 
the control of the Company. 

(b) Employees by mutual consent, and with 
Company approval in writing, may exchange 
their rostered shifts on the roster, without 
penalties. 

(c) Where practical, crews will rotate from the 
top to the bottom of the roster and where 
practical, the roster shall rotate day —after- 
noon—night. 

(d) Unless an employee who is absent on any day 
for which they were rostered to work, reports 
as soon as possible and in any event not later 
than four hours prior to the commencement 
of next rostered sign on time, they will be 
deemed to have forfeited that shift, unless the 
Railway Superintendent considers they can 
usefully be employed. 

(e) "Afternoon Shift" means a shift starting not 
earlier than midday and prior to 8.00pm and 
"Night Shift" means a shift starting at or 
after 8.00pm and prior to 6.00am. 

(4) Where a shift commences at or after 11pm on any 
day the whole of the shift shall, for the purposes 
of this award, be deemed to have been worked on 
the following day. 

(5) Resumption of Work —Industrial Disputation 
In a "return to work situation" after the end of 

a strike or stand-down, the following provisions 
shall apply: 
(a) Crews to return to work and work out their 

rostered shift or the balance of that day and 
will be paid as follows: 

(i) Where the balance of that rostered shift 
is greater than one half of the rostered 
shift —no loss of earnings. 

(ii) Where the balance of that rostered shift 
is less than one half of the rostered 
shift —one half of the amount payable 
for the day. 

(6) Working of Leave Relief 
(a) Due to days in lieu being able to be taken in 

periods of less than one week, the require- 
ment to follow full relief line does not apply. 
The following conditions shall apply: 

(i) Employees who wish to apply for 
periods of less than one week's leave 
shall make application a maximum of 
28 days before and a minimum of two 
working days prior to the required time 
off. 

(ii) The first application will be approved 
unless rostering requirements can not be 
met. 

(b) Relief Roster 
(i) Crew members designated as holiday 

relief shall be given seven days notice 
of the roster line on which they will be 
relieving. 

(ii) The rostered days off will be shown on 
the line on which they are relieving. 

(iii) If they are not required to relieve, the 
crew member shall be given seven days 
notice of their sign-on times as holiday 
relief and the days off shall also be 
indicated. 

(iv) A holiday relief crew member may, as 
long as they are not required to follow 

a full line of relief, be utilised to cover 
any notified period of absence of any 
crew member but only upon being given 
24 hours notice, and will be rostered for 
a total of five shifts for that week. 

(c) Roster Change Penalty 
When employees are required to change 

their job on the roster, they shall be entitled 
to a Penalty Payment as follows: 

(i) Where the employee is moved from the 
rostered job without the correct notice 
in accordance with the following quali- 
fications: 
(aa) A crew member who is rostered to 

relieve a full line, where less than 
seven days notice is given. 

(bb) A crew member who is spare on 
the roster, ie not already rostered to 
relieve another shift, where less 
than 24 hours notice is given. The 
penalty applicable will be: 
Level 5 Driver SI00 
Level 4 Driver $81 
Level 3 Trainee Driver $66 
Level 2 Trainee Driver $52 
Level 1 Trainee Driver $35 

(7) Brought Forwards 
(a) Any crew member may be brought ahead no 

more than two hours from their rostered start 
time. (Except where the roster has a four hour 
spread between sign on times. Wherein any 
crew member rostered to work the latter time 
may be brought ahead no more than four 
hours from their rostered start time). 

Such time to be paid at an additional half 
overtime rate extra, but shall be one and a 
quarter the overtime rate extra on Saturdays, 
Sundays, Public Holidays and overtime 
shifts. 

(b) One hour's notice, or such a period of time 
as agreed upon by the employee and em- 
ployer shall be given in the event of being 
brought forward. 

(c) No crew member may be brought forward 
more than once on any shift. 

(d) Any crew member who has been brought 
forward on two consecutive occasions may 
refuse consecutive brought forwards and 
shall suffer no penalties but report for work 
at their rostered starting time. 

(e) Brought forwards shall not count for the 
purpose of computing time worked and the 
shift hours of work shall commence from the 
sign-on time. 

(f) The normal work of a crew member will be 
expected to be carried out during a brought 
forward, normal work includes shunting of 
workshops and/or surrounds. 

4. — Hours. 
(1) Employees are required to work twenty shifts per 

cycle of twenty eight consecutive days, except in 
cases of relief where the employee will be 
covering a full line of relief, and shall be worked 
in shifts of ten hours, as designated by the roster. 

(2) Additional Hours 
An employee who accepts work in excess of the 

rostered hours for the shift shall be paid at the 
applicable rate specified for the employees classi- 
fication and is inclusive of an hourly rate 
calculated at the appropriate overtime rate, pro- 
portional meal break, shift penalty and di ility 
allowances. 



The rates applicable are: 

Level 5 
Level 4 
Level 3 
Level 2 
Level 1 

Rate 
Per Hour 

$30.00 
$25.00 
$20.00 
$16.00 
$12.00 

(3) Meal Breaks and Smoko 
The trip allowance included in the salary is in 

compensation for the continuous running of trains 
through meal breaks and smoko. 

5. —Remuneration. 
The annual income involves calculating an employ- 

ees earnings over a full 12 months operational working 
of the roster. The rate covers all payments for the 
performance of all duties for the appropriate jobs on the 
roster and includes all disability payments, shift 
penalties, overtime, crib breaks and appropriate award 
payments including the clearance of all leave entitle- 
ments and then paying a proportionate fixed amount 
each fortnight. 

State Wage Case Decisions of the West Australian 
Industrial Relations Commission will be applied to the 
base salary (ie excluding crib and transport allow- 
ances), but shall exclude the District Allowance unless 
otherwise directly addressed in General Orders. 

With respect to the Wage Employees Provident 
Fund, the current method of calculation of contribu- 
tions will remain unchanged. That is the five per cent 
"Provident contribution" is an amount equal to five 
per cent of the weekly award rate, as specified for the 
appropriate level in Part 1 Clause 30. —Wages. The 
"award contribution" of three per cent is based on the 
weekly award rate, plus service pay and shift penalties 
for the appropriate level in Part I Clause 30. — Wages. 
If Insurance and Superannuation Commission guide- 
lines change, the matter would have to be referred to 
the Trustees before any alteration to the fund rules 

The annual salary applicable to each level is as 
follows: 

Annual Income 

Locomotive Driver 
Level 5 Base Salary 

Daily Base 
Crib 
Transport 
ANNUALISED 

TOTAL 
Fortnightly Pay 
Postered Shift 

Locomotive Driver 
Level 4 Base Salary 

Daily Base 
Crib 
Transport 
ANNUALISED 

TOTAL 
Fortnightly Pay 
Postered Shift 

Trainee Driver 
Level 3 Base Salary 

Daily Base 
Crib 
Transport 
ANNUALISED 

TOTAL 
Fortnightly Pay 
Postered Shift 

62,330.65 
239.73 

4,202.25 
1,724.00 

68,256.90 
2,625.27 

262.53 

50,487.83 
194.18 

4,202.25 
1,724.00 

56,414.08 
2,169.77 

216.98 

41,138.23 
158.22 

4,202.25 
1,724.00 

47,064.48 
1,810.77 

181.02 

Trainee Driver 
Level 2 Base Salary 

Daily Base 
Crib 
Transport 
ANNUALISED 

TOTAL 
Fortnightly Pay 
Postered Shift 

Trainee Driver 
Level 1 Base Salary 

Daily Base 
Crib 
Transport 
ANNUALISED 

TOTAL 
Fortnightly Pay 
Rostered Shift 

Annual Income 

32,411.94 
124.66 

4,202.25 
1,724.00 

38,338.19 
1,474.55 

147.45 

21,815.73 
83.91 

4,202.25 
1,724.00 

27,741.98 
1,067.00 

106.70 

6.— Allowances. 
ADDITIONAL PAYMENTS 
Training Allowance 

A training allowance of $4.20 per shift will be paid 
whilst an employee is training another employee. This 
applies when a third person is rostered for instructional 
purposes. 

7.— Definitions. 
"Crew" —A "crew" shall be two employees 

rostered together for the purpose of performing 
Railroad Operations duties. 

"Home Depot" —Rail crews shall have a sign on 
point, such sign on point to be known as their Home 
Depot. 

"Fortnight"— means the two weekly pay periods. 
"One rostered day off" —means twenty four hours 

plus eight hours from the completion of the previous 
shift as per the roster. 

"Two rostered days off"—means forty eight hours 
plus eight hours from the completion of the previous 
shift as per the roster. 

"Three or more rostered days off—means a 
minimum of seventy two hours as per the roster. 

Locomotive Driver Level 5 — A person at this level 
is fully competent to perform all duties as a driver. 

Locomotive Driver Level 4 — A person at this level 
shall be qualified to perform all duties of a driver. 

Trainee Driver Level 3 —A person at this level shall 
perform all duties of level 2, whilst undertaking driver 
tuition. 

Trainee Driver Level 2—A person at this level shall 
be qualified to work as the second person on mainline 
and perform all other relevant duties as listed in the job 
description. 

Trainee Driver Level 1 —A person at this level will 
work as the third person, undertaking basic training in 
Railroad Operations, Functions, Safeworking and Pro- 
cedures. 

"The Roster" means the main roster for those 
periods showing a daily "time on" and which indicates 
days off in a permanent situation, but does not include 
the Relief Roster. 

"Relief Roster" means a roster to provide relief for 
annual leave, sickness and other absences for those on 
the Roster. Crews on the Relief Roster when not 
engaged on relief duties will be utilised as required and 
will share the available work with crews on the Roster. 

8. —General Conditions. 
(1) No crew member shall work through their home 

depot with ten and one half hours or more on duty. 
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(2) A locomotive crew member may be permanently 
or temporarily transferred from one home depot 
to another. Temporary transfers will be made 
generally by single employees and volunteers will 
be asked for. However, the Company reserves the 
right to transfer the most junior employee by the 
giving of one weeks notice. 

(3) An employee not attending for work shall except 
as otherwise provided, lose payment for the actual 
time of such non attendance. 

9. —Overtime. 
(1) (a) Subject to the provisions of paragraph (b) of 

this subclause and all time worked in excess 
of the rostered hours of work prescribed in 
Part II Clause 4. —Hours, or on a shift other 
than a rostered shift, shall be paid for at the 
overtime hourly rate or in the case of an 
additional shift, at the voluntary overtime 
shift rate. 

(b) Time worked in excess of the ordinary hours 
of work shall be paid for at ordinary hours if 
it is due to private arrangements between the 
employees themselves. 

(2) (a) Where a crew member is offered and 
undertakes to work overtime for a specified 
shift, they shall work in accordance with their 
undertaking unless prevented from doing so 
by illness, accident or injury. 

(b) Where an employee agrees to work a 
voluntary overtime shift and defaults, normal 
penalties shall apply. 

(c) When an employee falls sick after agreeing 
to work a voluntary overtime day, each case 
will be treated on its merits. However, the 
Company reserves the right to review this 
clause if the incidence of illness or injury on 
overtime shifts increases noticeably. 

(3) The following conditions apply with respect to the 
working of voluntary overtime — 
(a) When a voluntary overtime crew and a 

rostered crew have the same sign on time, the 
trip will be given to the rostered crew. 

(b) The onus to notify of availability to work an 
overtime shift is on the employee, and they 
must give 48 hours' prior notice of such 
availability. 

(c) (i) Employees who elect to work overtime 
must do so on a crew basis. 

(ii) Where a member of a crew which has 
signified their availability to work an 
overtime shift is unable to work because 
of a bona fide sickness or other good and 
sufficient reason the Company may, if 
time permits, cancel the offer of over- 
time by giving 24 hours' notice to the 
remaining crew member. Where the 
overtime is not so cancelled and the 
Company is unable to obtain a replace- 
ment for the absent crew member the 
remaining crew member shall be paid 
for four hours' at the overtime rate. 

(iii) Liberty is reserved to apply to amend 
this provision in the event of the 
provision not working to the satisfaction 
of either party. 

(4) When overtime work is necessary it shall, where 
reasonably practicable, be so arranged (unless the 

■ roster so provides) that employees have at least ten 
consecutive hours off duty between work on 
successive days. 

(5) An employee who by reason of working overtime, 
has not had at least ten consecutive hours off duty, 
after the termination of work on any day, shall not. 

unless specifically directed to do so by their 
employer, commence their ordinary hours of work 
on the next day, until they have had ten 
consecutive hours off duty. 

(6) Where an employee is specifically directed to 
commence work pursuant to subclause (5) without 
having had ten consecutive hours off duty, they 
shall be paid at overtime rates for the ordinary 
hours so worked and shall, at the conclusion of 
such work be given ten consecutive hours off duty. 

(7) Where an employee is given ten consecutive hours 
off duty, pursuant to subclause (4) any ordinary 
hours of work falling during that period, shall be 
deemed to be time worked at ordinary rates, 
except where this is brought about due to a quick 
turnaround on an agreed roster in which case the 
employee will report for duty after having taken 
ten consecutive hours off duty and payment for 
that day will commence at the sign on time. 

10. —Distant Work. 
(1) Where an employee is required to proceed to 

another place of employment from which they 
cannot return to their home site each night, they 
shall be provided with free board and lodging, and 
shall be transported to their home site each week 
where possible. 

(2) All time spent in travelling by direction of the 
employer shall be paid for at the appropriate rate. 

(3) Wherever possible, and excluding emergency 
situations, forty-eight hours' notice shall be given 
to an employee before the commencement of the 
distant work. 

(4) An employee who is required to stay away from 
their home site for one night but not more than five 
consecutive nights, shall be entitled to receive 
$6.40 for each night away from their home site, 
providing that this clause does not apply to 
employees who are required to remain away from 
home in accordance with their normal roster. 

11. —Sick Leave. 
Subject to the provisions of this clause an employee 

is entitled to payment for non-attendance on the 
grounds of personal ill health for not more than 7.125 
rostered shifts in each year of service. 

The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner or an attendance certificate from 
Port Hedland Regional Hospital, with each claim for 
payment. 

Payment for all sick leave shall be an amount 
equivalent to the employees daily base rate only for 
each rostered shift that the employee is absent and 
entitled to payment. 

12. —Annual Leave. 
(1) Employees will be allocated an additional eight 

rostered shifts of leave per annum (or pro rata as 
applicable) in lieu of: 
(a) Public Holidays falling on a rostered day off. 
(b) Work in excess of five Public Holidays. 
(c) Public Holidays that may fall during a period 

of annual leave. 
(d) Working on the 20th shift. 

(2) Leave allocated under subclause (1) of this clause 
may be taken in conjunction with annual leave or 
where mutually agreed as single days of leave. 

(3) When proceeding on annual leave, an employee 
entitled to payment in accordance with subclause 
(1) of this clause, shall be paid an amount equal 
to the rostered shift amount payable had the 
employee been at work, for each shift of leave 
taken. 
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13. —Long Service Leave. 
An employee who proceeds on long service leave 

shall be paid for the period of the leave, an amount 
equivalent to five rostered shifts, at the appropriate 
classification rate, for each week of leave so taken. 

14. — Exclusions of Part I Provisions. 
(1) Unless otherwise specified in this Part, the 

provisions of the following clauses in Part I do not 
apply to employees covered by this Part: 

Clause 3 —Definitions 
Clause 9 —Junior Employees 
Clause 11 — Hours 
Clause 12 —Overtime 
Clause 13 - Shift Work 
Clause 22 —Distant Work 
Clause 28 —Special Rates and Provisions 

(Excluding Safety Footwear and 
Working Attire) 

Clause 35 — Apprentices 
(2) Where there should be any inconsistency between 

the provisions of Part I and Part II, the provisions 
of Part II shall prevail in respect of employees 
covered by Part 11. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 1987 

No. A20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
No. 1558 of 1991. 

COMMISSIONER S.A. KENNEDY. 
13 January 1992. 

Order. 
WHEREAS an Order determining Matter No. 1558 of 1991 
issued on 21 November 1991 following a speaking to the 
minutes of Proposed Order; and 

Whereas notwithstanding Hamersley Iron Pty Limited has 
now advised that in two respects the schedule of variations 
was in error; and 

Whereas the Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch, that being 
the organisation which has industrial coverage of the 
employees affected has confirmed that the errors occurred; 

Now therefore, I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order — 

1. That the rates to apply to local work pursuant to 
Clause 7. —Daily Job Allowance in Division 
1 — Part 2 of the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 
1987 shall be as per the following Schedule with 
effect from the beginning of the first pay period 
commencing on or after the 11th day of October 
1991 and in lieu of the rates for local work 
contained in the Schedule to Clause 7. expressed 
in the Order dated 21 November 1991 issued in 
Matter No. 1558 of 1991. 

2. That pursuant to subclause (3) of Clause 8.— 
Meals and Meal Allowance of Division 1 —Part 
2 of the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987, the 
food voucher supplied shall be to the value of 
$21.12 with effect from the beginning of the first 
pay period commencing on or after the 11th day 
of October 1991 and in lieu of the amount of 
$21.75 as expressed in the Order dated 21 
November 1991 issued in Matter No. 1558 of 
1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Sunday 

Monday to Friday Saturday and Twentieth Shift Public Holidays 
Class 1 Class 2 Class 3 Class 1 Class 2 Class 3 Class 1 Class 2 Class 3 Class 1 Class 2 Class 3 

Local (Paraburdoo 
and Dampier): 
-On commencing 30.76 28.86 28.10 82.41 72.91 69.05 134.07 116.96 110.02 188.95 163.76 153.53 
-After first year 30.96 29.06 83.36 73.86 135.77 118.66 191.45 166.27 
- After second year 31.09 29.19 84.08 74.58 137.05 119.96 193.35 168.17 
Tom Price —Local: 
-On commencing 35.41 33.51 32.74 87.07 77.55 73.70 138.73 121.62 114.67 193.63 168.42 158.18 
-After first year 35.60 33.70 88.02 78.50 140.44 123.31 196.13 170.92 
- After second year 35.74 33.84 88.73 79.22 141.74 124.60 198.04 172.82 
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IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 1987 

No. A 20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. 1769 of 1991. 

COMMISSIONER S.A. KENNEDY. 
16 January 1992. 

Order. 
HAVING heard Ms M. Warburton on behalf of Hamersley 
Iron Iron Pty Limited and Mr N. Cinquina on behalf of the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers and Others and, by warrant, on behalf 
of the Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and there being no other appearance 
by or on behalf of any other Respondent, now therefore I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

1. That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987 as 
amended be further varied in accordance with the 
following schedule. 

2. That the variation to paragraph (a) of subclause (2) 
of Clause 3. —District Allowance and Accommo- 
dation and Other Charges of Division 2 —Part 1 
shall have effect from the beginning of the first 
pay period on or after the 1st day of July 1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 7. —Classification and Wage Rate of Division 
1 —Part 2: Delete paragraph (b) of subclause (4) of this 
clause and insert in lieu thereof the following: 

(b) Flat Rate Allowance: 

As based on the prescribed district allowance 
and service payments: — 

District + Service = Total 
$ $ $ 

Less than 1 year 7.52 4.51 12.03 
1-2 years 7.52 9.81 17.33 
2-3 years 7.52 12.98 20.50 
3-4 years 7.52 13.78 21.30 
4-5 years 7.52 15.08 22.60 
5-6 years 7.52 16.46 23.98 
6-7 years 7.52 17.22 24.74 
More than 7 years 7.52 18.02 25.54 

2. Clause 3. —District Allowance and Accommodation 
and Other Charges of Division 2 —Part 1: Delete paragraph 
(a) of subclause (2) of this clause and insert in lieu thereof 
the following: 

(2) (a) Each employee employed by the company 
under this award shall be paid, in addition to 
any other entitlement, a district allowance at 
the rate of $37.60 per week. 

3. Schedule No. 1 of Division 2 —Part 1: Memorandum 
of Agreement (Employee Superannuation): Delete the table 
of figures that appears at the end of this schedule and insert 
in lieu thereof the following table of figures: 

Company Contribution as 3% of Base Wage District allowance plus Individual Service Pay 
0-3 3-6 6-12 12-18 18-24 2-3 3-4 4-5 5-6 6-7 +7 

District Base Months Months Months Months Months Years Years Years Years Years Years 
Allowance Wage Total $$$$$$$$$$$ 

$ $ $ 0.00 26.70 31.70 46.30 51.80 64.90 68.90 75.40 82.30 86.10 90.10 

37.60 388.40 426.00 12.78 13.58 13.73 14.17 14.33 14.73 14.85 15.04 15.25 15.36 15.48 
37.60 395.80 433.40 13.00 13.80 13.95 14.39 14.56 14.95 15.07 15.26 15.47 15.59 15.71 
37.60 402.10 439.70 13.19 13.99 14.14 14.58 14.75 15.14 15.26 15.45 15.66 15.77 15.89 
37.60 413.70 451.30 13.54 14.34 14.49 14.93 15.09 15.49 15.61 15.80 16.01 16.12 16.24 
37.60 424.20 461.80 13.85 14.66 14.81 15.24 15.41 15.80 15.92 16.12 16.32 16.44 16.56 
37.60 434.80 472.40 14.17 14.97 15.12 15.56 15.73 16.12 16.24 16.43 16.64 16.76 16.88 
37.60 446.40 484.00 14.52 15.32 15.47 15.91 16.07 16.47 16.59 16.78 16.99 17.10 17.22 
37.60 456.90 494.50 14.84 15.64 15.79 16.22 16.39 16.78 16.90 17.10 17.30 17.42 17.54 
37.60 475.80 513.40 15.40 16.20 16.35 16.79 16.96 17.35 17.47 17.66 17.87 17.99 18.10 
37.60 496.90 534.50 16.04 16.84 16.99 17.42 17.59 17.98 18.10 18.30 18.50 18.62 18.74 
37.60 499.60 537.20 16.12 16.92 17.07 17.51 17.67 18.06 18.18 18.38 18.59 18.70 18.82 
37.60 523.40 561.00 16.83 17.63 17.78 18.22 18.38 18.78 18.90 19.09 19.30 19.41 19.53 
37.60 547.20 584.80 17.54 18.35 18.50 18.93 19.10 19.49 19.61 19.81 20.01 20.13 20.25 
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JOURNALISTS' (SUBURBAN AND FREE 
NEWSPAPERS) AWARD 

No. A 1 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Western Australian Journalists Industrial Union of Workers 
and 

Community Newspapers (1985) Limited and Another. 
No. 1595 of 1991. 

COMMISSIONER J.A. NEGUS. 
19 December 1991. 

4. Clause 11. —Rates of Wages: Delete subclause (1) and 
insert in lieu thereof the following: 

(1) The following shall be the minimum weekly 
award rate of wages payable to photographers 
covered by this award. 

Minimum 
Classification Minimum 

Rate Award Rate 
Grade Per Week Per Week 

Grade 4 
Grade 3 
Grade 2 
Grade 1 

584.50 
500.30 
414.30 
370.40 

592.60 
505.30 
435.40 
388.50 

HAVING heard Mr C. Smyth on behalf of the Applicant and 
Mr W. Grant and with him Mr H. Joynt on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: — 

That the Journalists' (Suburban and Free Newspa- 
pers) Award, 1984 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 20th day of November 
1991. 

(Sgd.) J.A. NEGUS. 
IL.S.l Commissioner. 

Schedule. 

1. Clause 2. —Arrangement: Immediately following 
clause 34. —Settlement of Disputes or Claims insert a new 
clause as follows: — 

35. Award Modernisation and House Agreements 

2. Clause 7. —Rates of Wage: Delete subclause (1) and 
insert in lieu thereof the following: 

(1) The following shall be the minimum weekly 
award rates of wages payable to journalists covered by 
this award. 

Grade 4 
Grade 3 
Grade 2 
Grade 1 

Minimum 
Classification 

Rate 
Per Week 

$ 
584.50 
500.30 
414.30 
370.40 

Minimum 
Award Rate 
Per Week 

5,1.60 
505.30 
435.40 
388.50 

3. Clause 7B. — Supplementary Payments: Delete this 
clause and insert in lieu thereof the following: 

7B. — Supplementary Payments. 
The amount of the supplementary payment for an 

employee to whom Clause 7. —Rates of Wage in 
Division A of Clause 11. —Rates of Wages in Division 
B of this award applies shall be the amount assigned 
to an employee's grade in this clause. 

Supplementary 
Payment 
Per Week 

Grade $ 
Grade 4 8.10 
Grade 3 5.00 
Grade 2 21.10 
Grade 1 18.10 

MEAT INDUSTRY (STATE) AWARD 1980 
No. R 9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Meat and Allied Trades Federation of Australia (Western 

Australian Division) Union of Employers 
and 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch. 

No. 1673 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

11 December 1991. 
Order. 

HAVING heard Mr M. Darcy on behalf of the Applicant and 
Mr T. Kucera on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Meat Industry (State) Award, 1980 be 
varied in accordance with the following Schedule and 
that such a variation shall have effect on or after the 
3rd day of December, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 29. —Work of Employees in Boning Rooms. 
A. Delete subclauses 2(a) and 2(b)(i) and insert the 

following in lieu thereof: 
(2) (a) Boner's tallies —the following daily tally or 

the equivalent thereof per boner shall be: 
(i) Beef Table or fixed hook boning —20 

sides 
On rail (Mechanical) side boning —23 
sides 

(ii) Beef Table or fixed hook boning —40 
quarters 
On rail (Mechanical) quarter boning — 
46 quarters 

(iii) Sheep —Table or fixed hook boning— 
72 carcasses 

(iv) Goats —Table or fixed hook boning — 
72 carcasses 

(v) Vealers — Table or fixed hook boning— 
50 carcasses 

(vi) Pigs—"Chopper pigs" (namely pigs 
weighing 77 kilograms (170 lbs) and 
over) 1272 carcasses with skin on, and 
15 carcasses with skin removed. 
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Liberty is reserved to the parties to 
apply to vary the provisions herein to 
provide tallies for the boning of other 
categories of pigs. 

(vii) Notwithstanding the provisions of this 
paragraph the tally for boners shall be 
reduced by agreement between an em- 
ployer and the union of employees 
where it is shown that a system of 
boning is not 100 per cent efficient. 

(viii) Any matters of disagreement between 
an employer and the union of employees 
over any of the provisions of this 
paragraph shall be referred to the Board 
of Reference for determination. 

(ix) Liberty to apply to vary this paragraph 
is reserved to the parties in the event of 
the introduction of new methods of 
boning. 

(b) Equivalents —For the purpose of computing 
the daily tally the following equivalents shall 
apply: 

(i) Beef— 
One side shall equal two quarters of 
beef. 
One hindquarter shall equal one quarter 
of beef. 
One forequarter shall equal one quarter 
of beef. 
One forequarter or hindquarter from a 
body weighing over 318 kilograms 
(7001bs) shall equal one and one half 
quarters of beef. 
Five briskets shall equal one quarter of 
beef. 
Seven briskets with shin shall equal two 
quarters of beef. 
Three rumps and loins shall equal two 
quarters of beef. 
Fifteen shins shall equal one quarter of 
beef. 
Two necks and blades shall equal one 
quarter of beef. 
Two ribs and two briskets shall equal 
one quarter of beef. 
Three crops shall equal two quarters of 
beef. 
Three shoulders shall equal two quarters 
of beef. 
Three chucks and blades shall equal two 
quarters of beef. 
Five butts shall equal two quarters of 
beef. 
Five briskets with shin and portion of 
clod bone attached shall equal two 
quarters of beef. 
Three loins shall equal one quarter of 
beef. 
Bulls and genuine stags weighing — 
under 136 kilograms (301 lbs) shall 
equal one carcass of beef, 136 kilograms 
(301 lbs) to 272 kilograms (600 lbs) 
shall equal 1.5 carcasses of beef, 272.6 
kilograms (601 lbs) and over shall equal 
two carcasses of beef. 
A "genuine stag" means a fully grown 
animal that exhibits characteristics of a 
bull including a definite neck crest. Any 

dispute arising from this definition shall 
be determined by a Meat Inspector. 

B. Delete subclauses 3(a) and 3(b)(i) and substitute the 
following subclauses. 

(3) (a) Slicer's Tallies—the following daily tally or 
the equivalent thereof per slicer shall be: 

(i) Beef—20 Sides 
Beef—40 Quarters 

(ii) Sheep —72 Carcasses 
(iii) Goats —72 Carcasses 
(iv) Vealers —50 Carcasses 

(b) Equivalents —For the purpose of computing 
the daily tally the following equivalents shall 
apply: 

(i) Beef 
One side shall equal two quarters of 
beef. 
One hindquarter shall equal one quarter 
of beef. 
One forequarter shall equal one quarter 
of beef. 
One forequarter or hindquarter from a 
body weighing over 318 kilograms 
(7001bs) shall equal one and one-half 
quarters. 
Five briskets shall equal one quarter of 
beef. 
Seven briskets with shin shall equal two 
quarters of beef. 
Three rumps and loins shall equal two 
quarters of beef. 
Fifteen shins shall equal one quarter of 
beef. 
Two necks and blades shall equal one 
quarter of beef. 
Two ribs and two briskets shall equal 
one quarter of beef. 
Three crops shall equal two quarters of 
beef. 
Three shoulders shall equal two quarters 
of beef. 
Three chucks and blades shall equal two 
quarters of beef. 
Five butts shall equal two quarters of 
beef. 
Five briskets with shin and portion of 
clod bones attached shall equal two 
quarters of beef. 
Three loins shall equal one quarter of 
beef. 
Bulls and genuine stag weighing under 
182 kilograms (4001bs) shall equal one 
carcass of beef, 182 kilograms (4001bs) 
but less than 363 kilograms (8001bs) 
shall equal 1.5 carcasses of beef, 363 
kilograms (8001bs) and over shall equal 
two carcasses of beef. 
Any dispute arising from this definition 
shall be determined by a Meat Inspector. 
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MENTAL HEALTH REHABILITATION ASSIS- 
TANTS AWARD, 1965 

No. 36 of 1965. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

West Australian Psychiatric Nurses' Association (Union of 
Workers) 

and 
Hon. Minister for Health. 

No. 1366 of 1990. 
CHIEF COMMISSIONER W.S. COLEMAN. 

13 December 1991. 
Order. 

THIS application was lodged with the Commission on 15 
August, 1990 and has been the subject of conciliatory 
proceedings which culminated in an agreement between the 
parties on 10 October, 1991; 

Now having heard Ms L. MacLeod on behalf of the West 
Australian Psychiatric Nurses' Association (Union of 
Workers); Mr M. Nolan on behalf of the Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
and Mr P. Northway on behalf of the Respondent; 

And whereas the parties had entered into an agreement to 
establish a new career structure for Rehabilitation Assistants 
when the first stage Wage Adjustment under the Structural 
Efficiency Principle was finalised (70 WAIG 438), and 
while that initiative has been under consideration, the 
Department has been reviewing proposals for community 
based rehabilitation and support services for people with 
long term mental illness; 

And whereas since the second stage wage adjustment 
under the Structural Efficiency Principle was determined by 
the Commission (70 WAIG 2298) changes have been 
effected in the duties of Rehabilitation Assistants albeit 
within their existing classification structure; 

And whereas those changes are being experienced across 
a range of classifications in the course of normal duties of 
Rehabilitation Assistants; 

And whereas the Rehabilitation Assistants are now being 
integrated into a team approach to client care which involves 
additional responsibility with participation in social skills 
training and supervision of the mentally ill; 

And whereas the performance of these duties requires 
Rehabilitation Assistants to acquire new skills and to assist 
in the training and implementation of task specific program- 
mes for the clients in their care; 

And whereas the conditions under which their duties are 
performed have changed from the custodial environment of 
the industrial training centre and sheltered workshop to the 
clinic and the client base can now include a wide range of 
those suffering mental illness; 

And whereas I was presented with detailed information 
on the duties now being undertaken by Rehabilitation 
Assistants and the Department's expectation of these 
officers, I accept that these requirements amount to a 
significant change in work value; 

And whereas I consider that the changes warrant wage 
adjustments for all classifications rather than the payment 
of a special allowance and that the change in work value 
comes within the Work Value Change Principle set down 
by the Commission in Court Session in the June 1991 State 
Wage Decision (71 WAIG 1723); 

And whereas the monetary value of these changes has 
been assessed having regard to previous work requirements, 
the nature and extent of change in duties now performed and 
payments being made to other officers performing duties in 
this area; 

And whereas I am assured that the matters under 
consideration by the Department for further changes in the 
management of clients and care which may impact upon the 

scope of the award would be addressed by the parties in the 
spirit of maintaining the highest standards of patient care 
and of promoting career opportunities for those involved in 
that care; 

And whereas at this time the parties have also taken other 
steps to enhance Structural Efficiency through variations to 
the annual leave provisions and arrangements for transport 
services; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Mental Health Rehabilitation Assistants 
Award, 1965 be varied in accordance with the 
following Schedule to reflect a wage increase of $9.45 
per week for all classifications in line with changes in 
work value experienced since the second stage wage 
adjustment under the Structural Efficiency Principle 
and changes to the annual leave provision. Such 
variations shall have effect from the beginning of the 
first pay period commencing on or after the 10th day 
of October, 1991. 

(Sgd.) W.S. COLEMAN, 
IL.S.l Chief Commissioner. 

Schedule. 

1. Clause 7. —Annual Leave: Delete subclause (5) of this 
clause and insert in lieu the following: 

(5) (a) The annual leave prescribed in subclause (1) 
of this clause may, with the consent of the 
employee and the employer, be taken in two 
portions provided that no portion shall be less 
than two consecutive weeks. 

(b) Notwithstanding paragraph (a) of this sub- 
clause by mutual agreement between the 
employer and the employee the annual leave 
may be further split on one additional 
occasion provided that no portion shall be 
less than one week. 

2. Clause 20.-Rates of Pay: Immediately following the 
preamble delete subclause (1) of this clause and insert the 
following in lieu thereof: 

(1) The minimum rate of wages per week payable to 
workers under this award shall be as follows: 

(a) Rehabilitation Assistant — 
1st year of service 
2nd year of service 
3rd year of service 

(b) Deputy Supervisor— 
1st year of service 
2nd year of service 
3rd year of service 

(c) Supervisor Grade Two 
(Without Deputy Supervisor)— 
1st year of service 
2nd year of service 
3rd year of service 

(d) Workshop Supervisor Grade One 
(With Deputy Supervisor) — 
1st year of service 
2nd year of service 
3rd year of service 

430.05 
436.05 
441.05 

464.95 
470.75 
476.05 
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MENTAL HEALTH REHABILITATION 
ASSISTANTS AWARD, 1965 

No. 36 of 1965. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

West Australian Psychiatric Nurses' Association 
(Union of Workers) 

and 
Hon. Minister for Health. 

No. 1904 of 1991. 
CHIEF COMMISSIONER W.S. COLEMAN. 

18 December 1991. 

HAVING heard Ms L. MacLeod on behalf of the West 
Australian Psychiatric Nurses' Association (Union of 
Workers); Mr M. Nolan on behalf of the Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
and Mr P. Northway on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Mental Health Rehabilitation Assistants 
Award, 1965 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 18th day of December, 
1991. 

(Sgd.) W.S. COLEMAN, 
[L.S.I Chief Commissioner. 

Schedule. 
1. Clause 20. —Rates of Pay: Delete the preamble and 

subclause (1) of this clause and insert the following in lieu 
thereof: 

It is a term of this award that the union undertakes 
for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 
(1) The minimum rate of wages per week payable to 

workers under this Award shall be as follows: 

$ per 
(a) Rehabilitation Assistant— week 

1st Year of Service 440.80 
2nd Year of Service 447.00 
3rd Year of Service 452.10 

(b) Deputy Supervisor— 
1st Year of Service 476.60 
2nd Year of Service 482.50 
3rd Year of Service 488.00 

(c) Supervisor Grade Two — 
(Without Deputy Supervisor) 
1st Year of Service 493.10 
2nd Year of Service 499.10 
3rd Year of Service 504.50 

(d) Workshop Supervisor Grade One — 
(With Deputy Supervisor) 
1st Year of Service 510.70 
2nd Year of Service 516.50 
3rd Year of Service 522.00 

MONUMENTAL MASONRY INDUSTRY AWARD 
No. A 36 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Bellevue Monumental Works Pty Ltd and Others. 
No. 2111 of 1990. 

COMMISSIONER A.R. BEECH. 
16 January 1992. 

Order. 
HAVING heard Ms B. Love on behalf of the Applicant and 
Mr G. Bull on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Monumental Masonry Industry Award, 
1989 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 14th day of January 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: Delete this clause and insert 

in lieu the following: 

2. —Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Wages 
8. Superannuation 
9. Special Rates and Conditions 

10. Fares and Travelling Time 
11. Payment of Wages 
12. Hours 
13. Shift Work 
14. Overtime 
15. Holidays and Annual Leave 
16. Long Service Leave 
17. Absence Through Sickness 
18. Bereavement Leave 
19. Maternity Leave 
20. Protection of Tools 
21. Records 
22. Representative Interviewing Employees 
23. Posting of Union Notices 
24. Shop Stewards 
25. Board of Reference 
26. No Reduction 
27. Dispute Settlement Procedure 
28. Notification of Change 
29. Redundancy 
30. Under-Rate Employees 
31. Protective Clothing and Footwear 
32. Consultative Procedures 

Schedule of Respondents 
2. Clause 2A. — State Wage Principles —September 1989: 

Delete this clause. 
3. Clause 6. — Contract of Service: Immediately following 

subclause (5) of this clause insert new subclause (6) as 
follows: 

(6) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 
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4. Clause 7. —Wages: Delete subclause (1), (2), (3) and 
(8) of this clause and insert in lieu the following: 

(1) The rates of wages payable to the employees 
covered by this Award (other than duly registered 
apprentices and junior employees) shall be as 
follows — 

Classification Minimum Supple- Total 
Weekly mentary Rate 

Base Rate Payment (Excl of 
(per 38 Industry 
hours) 

$ $ 
Allowance) 

$ 
Monumental Mason 365.20 52.00 417.20 
Monumental Fixer 345.20 49.30 394.50 
Monumental Employee 
(Grade 4) 318.90 45.50 364.40 
A Grade 3 employee who 
has attained a high level of 
skill in at least one function 
or who is regularly required 
to perform more than two of 
the functions contained in 
Grade 3 
Monumental Employee 
Grade 3 301.40 43.00 344.40 
Employee who has been 
performing work at Grade 2 
level for more than six 
months 
Monumental Employee 
Grade 2 283.70 45.50 324.20 
Employee who is perform- 
ing one or more of the 
following functions and 
who has been performing 
such work for less than six 
months — 
— Primary Saw Operator 
— Secondary Saw Operator 
— Polishing Machine Oper- 

ator 
— Stone Engraving Opera- 

tor 
— Assistant Monumental 

Fixer 
— Monumental Concrete 

Moulder 
Monumental Employee 
Grade 1 263.80 37.70 301.50 

Employee who is engaged to perform work not covered 
by any of the above classifications. 

(2) Industry Allowance: 
An industry allowance at the rate of $10.60 per 

week shall be paid for all purposes to each adult 
employed in the workshop to compensate for the 
following disabilities associated with monumental 
masonry — 
(a) Working in wet conditions with water under- 

foot. 
(b) Working on dirty work. 
(c) The use of acid or other corrosive substances 

when cleaning down stone. 
(d) Working in a dusty atmosphere. 

(3) Leading Hands: 
(a) An employee specifically appointed to be a 

leading hand who is placed in charge of— 
(i) not more than one employee, other than 

an apprentice, shall be paid $10.00 per 
week; or 

(ii) more than one and not more than five 
other employees shall be paid $22.30 
per week; or 

(iii) more than five and not more than ten 
other employees shall be paid $28.30 
per week; or 

(iv) more than ten other employees shall be 
paid $37.70 per week in each case, in 
addition to the rate prescribed for the 
highest classification of employee su- 
pervised or his/her own rate, whichever 
is the highest. 

(8) It is a term of this award arising from the decision 
of the Commission in Court Session in the State 
Wage Case of 17 June 1991, that the union will 
not pursue prior to 17 January 1992 any extra 
claims, award or overaward except when consis- 
tent with the State Wage Principles. 

5. Clause 14.— Overtime: Immediately following para- 
graph (l)(b) of this clause insert new paragraph (l)(c) as 
follows: 

(1) (c) All employees will be required to work 
reasonable overtime when requested by the 
employer. 

6. Clause 15. —Holidays and Annual Leave: Immediately 
following paragraph (l)(d) of this clause insert new 
paragraph (l)(e) as follows: 

(1) (e) Where a holiday prescribed in paragraph (a) 
hereof falls on a Tuesday, Wednesday or 
Thursday it may be substituted for any other 
day by agreement between the employer and 
majority of employees. 

7. Clause 15. —Holidays and Annual Leave: Delete 
subclause (9) of this clause and insert in lieu the following: 

(9) Where requested by an employee an employer 
may grant up to five days to be taken as non 
consecutive periods of annual leave. The remain- 
ing period of leave may be taken in two periods 
where mutually agreed between the employer, the 
employee and the union. The employee's eligibil- 
ity for leave loading under paragraph (4)(c) of this 
clause is not affected by anything contained in this 
subclause. 

8. Clause 31. —Protective Clothing and Footwear: Fol- 
lowing this clause insert new clause 32. — Consultative 
Procedures as follows: 

32. —Consultative Procedures. 
At each plant or enterprise a consultative mechanism may 

be established by the employer or shall be established upon 
request of the employees. The form, structure and method 
of implementing consultative practices shall be determined 
at the enterprise level by agreement between the employer 
and employees and where appropriate the union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of the plant or enterprise. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Bellevue Monumental Works Pty Ltd and Others. 
No. 2111 of 1990. 

Monumental Masonry Industry Award, 1989 
No. A 36 of 1987. 

COMMISSIONER A.R. BEECH. 
21 January 1992. 

Correcting Order. 
WHEREAS the Commission issued an Order in the above 
matter on the 16th day of January 1992; and 

Whereas an error occurred in the drafting of the Schedule 
to the Order; 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 334 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby issue the following correction: — 

In clause 7. —Wages, delete the number 45.50 
appearing against the classification Monumental Em- 
ployee Grade 2, and insert in lieu thereof the number 
40.50. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

MOTOR VEHICLE (SERVICE STATION, SALES 
ESTABLISHMENT, RUST PREVENTION AND 

PAINT PROTECTION) INDUSTRY AWARD 
No. 29 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Ampol Petroleum Ltd and Others. 
No. 1847 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11 December 1991. 

Order. 
HAVING heard Mr P. Malone on behalf of the Applicant 
and Ms C. Fitz Gibbon and Mr J. Beedham on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Motor Vehicle (Service Station, Sales 
Establishment, Rust Prevention and Paint Protection) 
Industry Award No. 29 of 1980 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 20th day of 
November, 1991. 

(Sgd.) G.G. HALLIWELL, 
[U.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete this clause and insert 

the following in lieu thereof: 

2. — Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Case Principle —September 1989 
3. Scope 
4. Area 
5. Tferm 
6. Contract of Service 
7. Hours 
8. Overtime 

8A. Additional Rates for Ordinary Hours 
9. Shift Work 

10. Public Holidays and Annual Leave 
11. Record 
12. Representatives Interviewing Employees 
13. Absence Through Sickness 
14. General Provisions 
15. Supply of Overalls and Protective Clothing 
16. Under-rate Employees 
17. Junior Employees 
18. Country Work 
19. Vehicle Allowance 

20. No Reduction 
21. Wages 
22. Long Service Leave 
23. Bereavement Leave 
24. Location Allowance 
25. Superannuation 
26. Payment of Wages 
27. Enterprise Agreements 
28. Maternity Leave 
29. Training 

Schedule of Respondents 
2. Clause 2.— Arrangement: Immediately following this 

clause insert a new Clause 2A. — State Wage Case Princi- 
ples—September 1989 as follows: 

2A. —State Wage Principles —September 1989. 
It is a term of this award that the Union undertakes, for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989, not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3. Clause 6. —Contract of Service: Delete subclause (6) 
of this clause and insert the following in lieu thereof: 

(6) Contract of Service 
(a) A "Part-Time" employee shall mean an em- 

ployee who regularly works less than 38 hours 
each week, provided that such an employee shall 
be engaged for not less than three hours on each 
day of employment. 

(b) A "Part-Time" employee shall receive payment 
for wages —Clause 21 Public Holidays and An- 
nual Leave —Clause 10 and Absence Through 
Sickness—Clause 13, on a pro rata basis in the 
same proportion as the number of hours regularly 
worked each week bears to 38 hours. 

4. Clause 7. —Hours: Delete this clause and insert the 
following in lieu thereof: 

7. — Hours. 

Section A—Hours 
(1) (a) The provisions of this clause apply to all 

employees to whom this award applies. 
Subject to the provisions of this clause, the 

ordinary hours of work shall be an average 
of 38 per week to be worked on one of the 
following bases. 

(i) 38 hours within a work cycle not 
exceeding seven consecutive days; or 

(ii) 76 hours within a work cycle not 
exceeding 14 consecutive days; or 

(iii) 114 hours within a work cycle not 
exceeding 21 consecutive days; or 

(iv) 152 hours within a work cycle not 
exceeding 28 consecutive days. 

(v) For the purposes of subclause (7) of 
Section B of this clause any other work 
cycle during which a weekly average of 
38 ordinary hours are worked as may be 
agreed in accordance with subclause (7) 
of Section B of this clause. 

(b) The ordinary hours of work may be worked 
on any or all days of the week Monday to 
Saturday inclusive. Provided that ordinary 
hours may also be worked on a Sunday where 
an employee is regularly rostered on that day. 

(c) The ordinary hours of work prescribed herein 
shall not exceed ten in any day. Provided 
that— 

(i) in any arrangement of ordinary working 
hours where such ordinary hours are to 
exceed eight hours on any day, the 
arrangement of hours shall be subject to 
agreement between the employer and 
the majority of employees in the plant, 
section or sections concerned; and 
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(ii) by arrangement between the employer 
and the majority of employees in the 
plant, section or sections concerned, 
ordinary hours, not exceeding 12 on any 
day, may be worked. 

(d) The ordinary hours of work shall be consecu- 
tive except for a meal interval which shall not 
exceed one and a half hours, and 

(i) an employee shall not be compelled to 
work for more than five hours without 
a meal interval except where an alterna- 
tive arrangement is entered into as a 
result of discussions as provided for in 
Section C of this clause. 

(ii) By agreement between an employer and 
the majority of employees in the plant, 
section or sections concerned, an em- 
ployee or employees may be required to 
work in excess of five hours, but not 
more than six, at ordinary rates of pay 
without a meal break. 

(iii) The time of taking a scheduled meal 
break by one or more employees may be 
altered by the employer if it is necessary 
to do so in order to meet a requirement 
for continuity of operations. 

(iv) An employer may stagger the time of 
taking a meal or rest break to meet 
operational requirements. 

(v) When an employee is required for duty 
during the employee's usual meal inter- 
val and the meal interval is thereby 
postponed for more than half an hour, 
the employee shall be paid at overtime 
rates until the employee gets the meal 
interval. 

Section B — Implementation of 38 Hour Week 
(1) (a) Except as provided in paragraph (4) of this 

subclause the method of implementation of 
the 38 hour week may be any one of the 
following: 

(i) by employees working less than eight 
ordinary hours each day; or 

(ii) by employees working less than eight 
hours on one or more days each week 
or fortnight; or 

(iii) by fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(iv) by rostering employees off duty on 
various days of the week during a 
particular work cycle so that each 
employee has one day ordinary working 
hours off duty during that cycle. 

(2) In each plant an assessment should be made as to 
which method of implementation best suits the 
business and the proposal shall be discussed with 
the employees concerned, the objective being to 
reach agreement on the method of implementa- 
tion. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 
(a) Consultation shall take place within the 

particular establishment concerned. 
(b) If it is unable to be resolved at establishment 

level, the matter shall be referred to the 
Secretary of the Union or his/her deputy, at 
which level a conference of the parties shall 
be convened without delay. 

(c) In the absence of agreement either party may 
refer the matter to the Western Australian 
Industrial Relations Commission. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of 
employees in the establishment concerned. 

(5) Notice of Days Off Duty 
Except as provided in paragraphs (6) and (7) of 

this subclause in cases where, by virtue of the 
arrangement of ordinary hours an employee, in 
accordance with subparagraphs (iii) and (iv) of 
paragraph (l)(a) of this Section, is entitled to a day 
off duty during the work cycle, then such 
employee shall be advised by the employer at least 
four weeks in advance of the day to be taken off 
duty provided that a lesser period of notice may 
be agreed by the employer and the majority of 
employees in the plant or section or sections 
concerned. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may sub- 
stitute the day an employee is to take off in 
accordance with placitum (iii) and (iv) of 
paragraph (l)(a) of this Section, for another 
day in the case of a breakdown in machinery 
or a failure or shortage of electric power or 
to meet the requirements of the business in 
the event of rush orders or some other 
emergency situation. 

(b) An employer and employee may by agree- 
ment substitute the day the employee is to 
take off for another day. 

(c) Where accrued days off are allowed to 
accumulate, the employer may require that 
they be taken within 12 months of the 
employee becoming entitled to an accrued 
day off. 

(7) Flexibility in relation to rostered days off 
Notwithstanding any other provision in this 

clause, where the hours of work of an establish- 
ment, plant or section are organised in accordance 
with placitums (iii) and (iv) of paragraph (l)(a) of 
this section an employer, the union or unions 
concerned and the majority of employees in the 
establishment, plant, section or sections con- 
cerned may agree to accrue up to a maximum of 
five (5) rostered days off. 

Where such agreement has been reached the 
accrued rostered days off must be taken within 12 
months from the date of agreement and each 12 
months thereafter. 

Section C —Procedures For In Plant Discussions 
(1) Procedures shall be established for in plant 

discussions, the objective being to agree on the 
method of implementing a 38 hour week in 
accordance with Section A —Hours and Section 
B—Implementation of 38 Hour Week of this 
clause and shall entail an objective review of 
current practices to establish where improvements 
can be made and implemented. 

(2) The procedures should allow for in plant discus- 
sions to continue even though all matters may not 
be resolved by agreement. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods 
of communicating agreements and understandings 
to all employees, including the overcoming of 
language difficulties. 

(4) The procedures should allow for the monitoring 
of agreements and understandings reached in 
plant. 

(5) In cases where agreement cannot be reached in 
plant in the first instances or where problems arise 
after initial agreements or understandings have 
been achieved in plant, a formal monitoring 
procedure shall apply. The basic steps in this 
procedure shall be as applies with respect to 
special, anomalous or extraordinary problems as 
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prescribed in subclause (3) of Section B — 
Implementation of 38 Hour Week of this clause. 

5. Clause 8. —Overtime: Delete this clause and insert the 
following in lieu thereof: 

8. — Overtime. 

(1) (a) Subject to the provisions of this subclause, 
all work done beyond the ordinary working 
hours on any day, Monday to 12 noon 
Saturday, inclusive, shall be paid for at the 
rate of time and one half for the first two 
hours and double time thereafter. 

For the purposes of this subclause, ordi- 
nary hours shall mean the hours of work fixed 
in an establishment in accordance with 
Clause 7. —Hours. 

(b) (i) Overtime done on Saturdays after 12.00 
noon or on Sundays shall be paid for at 
the rate of double time. 

(ii) Overtime done on any day prescribed as 
a holiday under this award shall be paid 
for at the rate of double time and a half. 

(c) In computing overtime each day shall stand 
alone but when an employee works overtime 
which continues beyond midnight on any 
day, the time worked after midnight shall be 
deemed to be part of the previous day's work 
for the purpose of this subclause. 

(2) (a) (i) An employee required to work overtime 
for more than two hours, without being 
notified on the previous day or earlier 
that he/she will be so required to work, 
shall be supplied with a meal by the 
employer or be paid $5.80 for a meal 
and if, owing to the amount of overtime 
worked, a second or subsequent meal is 
required, he/she shall be supplied with 
each such meal by the employer or be 
paid $4.00 for each meal so required. 

(ii) No such payments need be paid to 
employees living in the same locality as 
their workshops who can reasonably 
return home for such meals. 

(iii) If an employee in consequence of 
receiving such notice has provided 
himself/herself with a meal or meals and 
is not required to work overtime, or is 
required to work less overtime than 
notified, he/she shall be paid the 
amounts above prescribed in respect of 
the meals not required. 

(b) (i) An employer may require any employee 
to work reasonable overtime at overtime 
rates and such employee shall work 
overtime in accordance with such re- 
quirement. 

(ii) No organisation party to this award, or 
employee or employees covered by this 
award, shall in any way, directly or 
indirectly be a party to or concerned in 
any ban, limitation or restriction upon 
the working of overtime in accordance 
with the requirements of this subclause. 

(3) The provisions of this clause do not operate so as 
to require payment of more than double time rates, 
or double time and a half on a holiday prescribed 
under this award, for any work performed. 

6. Clause 8. —Overtime: Immediately following this 
clause insert a new Clause 8A. —Additional Rates for 
Ordinary Hours as follows: 

8A. — Additional Rates For Ordinary Hours. 
(1) A full time, part time or casual employee shall be 

paid additional loadings for work performed in 
ordinary hours as prescribed hereunder: 

Column A Column B 
$ S 

(a) On any day between 
6.00pm amd 7.00am 
Service Station Attendant 
Grade 1 1.10 1.14 
Service Station Attendant 
Grade 2 1.18 1.23 
Service Station Attendant 
Grade 3 1.24 1.28 
On Saturday 
Service Station Attendant 
Grade 1 1.83 1.90 
Service Station Attendant 
Grade 2 1.97 2.05 
Service Station Attendant 
Grade 3 2.06 2.14 
On Sunday 
Service Station Attendant 
Grade 1 5.49 5.70 
Service Station Attendant 
Grade 2 5.92 6.15 
Service Station Attendant 
Grade 3 6.18 6.42 
On Public Holidays 
Service Station Attendant 
Grade 1 7.32 7.60 
Service Station Attendant 
Grade 2 7.89 8.19 
Service Station Attendant 
Grade 3 8.24 8.56 
The loading that appears in column A shall 

operate on and from the first pay period from the 
20th November, 1991 and the loading that appears 
in Column B shall operate on and from the first 
pay period from the 20th February, 1992. 

(2) The rates prescribed in subclause (l)(a) of this 
clause shall apply in addition to those prescribed 
in subclauses (l)(b), (l)(c) and (l)(d) of this 
clause. 

(3) Junior employees shall be paid the appropriate 
percentage of.loadings prescribed in subclause (1) 
of this clause in accordance with subclause (2) of 
Clause 21. —Wages. 

7. Clause 9. —Shift Work: Delete this clause and insert 
the following in lieu thereof: 

9. — Shiftwork. 
(1) Provided it is located outside the zones prescribed 

in Section 14 of the Retail Trading Act 1987 as 
a zone for trading during extra ordinary trading 
hours an employer may work his/her establish- 
ment on shifts. 

(2) 38 hours (inclusive of crib time) shall constitute 
a week's work. 

(3) The provisions of this clause apply to shift work 
whether continuous or otherwise. 

(4) No employee may be allowed to be rostered more 
than six consecutive shifts and must have at least 
two consecutive days off per fortnight. 

(5) Up to a maximum of ten ordinary hours may be 
worked per shift. 12 hour shifts may be worked by 
agreement between the employer and the em- 
ployee. 



(6) Where a shift commences at or after 11.00pm on 
any day, the whole of that shift shall be deemed, 
for the purpose of this award, to have been worked 
on the following day. 

(7) Shift employees who work on any afternoon or 
night shift which does not continue for at least five 
successive afternoons or nights shall be paid at the 
rate of time and a half. 

(8) A shift employee when on afternoon or night shift 
be paid for such shift, 15 per cent more than the 
employee's ordinary rate prescribed by this award. 

(9) All work performed on rostered shift, when the 
major portion of such shift falls on a Saturday, 
Sunday or a holiday, shall be paid for as follows: 

Saturday — at the rate of time and one quarter. 
Sunday —at the rate of time and three quarters. 
Holidays —at the rate of double time. 

(10) Notwithstanding the above, an employee and 
employer may agree to work any shift arrange- 
ment to suit the employee and the employer needs. 

(11) Seven days notice is required before a change of 
roster unless otherwise agreed between the em- 
ployee and the employer. If seven days notice is 
not given then penalty rates will apply. 

8. Clause 10.— Public Holidays and Annual Leave: 
Delete this clause and insert the following in lieu thereof: 

10. —Public Holidays and Annual Leave. 
(1) The following days or the days observed in lieu 

shall, subject to this subclause and Clause 8 
hereof, be allowed as holidays without deduction 
of pay, namely: 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. 

Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu 
of any of the days named in this subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday 
and when Boxing Day falls on a Sunday or a 
Monday the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted 
day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be 
a holiday. 

(3) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or 
place of business may be closed, in which case an 
employee need not present himself/herself for 
duty and payment may be deducted, but if work 
be done ordinary rates of pay shall apply. 

(4) Except as hereinafter provided a period of four 
consecutive weeks' leave with payment of ordi- 
nary wages as prescribed shall be allowed annu- 
ally to an employee by his/her employer and shall 
be taken annually by the employee after a period 
of twelve months' continuous service with that 
employer. 

(5) During a period of annual leave an employee shall 
receive a loading of IT'/z per cent calculated on 
his/her ordinary rate of wage. Provided that where 
the employee would have received any additional 
rates for work performed in ordinary hours, as 
prescribed by this award, had he/she not been on 
leave during the relevant period and such addi- 
tional rates would have entitled the him/her to a 
greater amount than the loading of 1772 per cent, 
then such additional rates shall be added to his/her 
ordinary rate of wage in lieu of the 1772 per cent 
loading. Provided further, that if the additional 
rates would have entitled him/her to a lesser 
amount than the loading of 1772 per cent, then 
such loading of 1772 per cent shall be added to 

his/her ordinary rate of wage in lieu of the 
additional rates. The loading prescribed by this 
subclause shall not apply to proportionate leave on 
termination. 

(6) If any prescribed holiday falls within an em- 
ployee's period of annual leave, there shall be 
added to that period one day being an ordinary 
working day for each such holiday observed as 
aforesaid. 

(7) Any time in respect of which an employee is 
absent from work, shall not count for the purpose 
of determining his/her right to annual leave, unless 
it is an absence during which he/she is entitled to 
claim sick pay of time spent on holidays, annual 
leave and long service leave as prescribed by this 
award. 

(8) (a) For the purposes of this clause service shall 
be deemed to be continuous notwithstanding 
any absence from work referred to in sub- 
clause (7) of this clause. 

(b) An absence from duty, except as provided in 
subclause (7) of this clause, shall not be taken 
into account in calculating the period of 12 
months' continuous service. 

(9) (a) In addition to any payment to which an 
employee may be entitled under paragraph 
(b) of this subclause, an employee whose 
employment terminates after he/she has 
completed a 12 month qualifying period, 
shall be given payment as prescribed in 
subclauses (4) and (5) of this clause in lieu 
of that leave or, in case to which subclause 
(10) of this clause applies, in lieu of so much 
of that leave as has not been allowed unless: 

(i) he/she has been justifiably dismissed for 
misconduct; and 

(11) the misconduct for which he/she has 
been dismissed occurred prior to the 
completion of that qualifying period. 

(b) If, after one month's continuous service in 
any qualifying 12 monthly period, an em- 
ployee leaves his/her employment, or his/her 
employment is terminated by the employer 
through no fault of the employee, the 
employee shall be paid 12 2/3 hours' pay at 
his/her ordinary rate of wage in respect of 
each completed month of continuous service. 

(10) With the consent of the employer and the 
employee, annual leave may be taken in more than 
one period provided that one of these periods shall 
not be less than two weeks. 

(11) By arrangement between the employer and the 
employee annual leave may be allowed to accu- 
mulate from year to year but where the leave to 
which an employee is entitled or any portion 
thereof is allowed to accumulate to meet the 
convenience of the employee the ordinary wage 
for that leave shall be the ordinary wage applica- 
ble to the employee at the date at which he/she 
became entitled to the leave unless the employer 
agrees in writing that the wage be that applicable 
at the date the leave commences. 

(12) The provisions of this clause shall not apply to a 
casual employee. 

9. Clause 14. —General Provisions: Delete subclause (2) 
of this clause and insert the following in lieu thereof: 

(2) The employer shall provide a first aid kit as 
specified by the regulations made under the 
Occupational Health, Safety and Welfare Act 
1984-1987. 

10. Clause 19. —Vehicle Allowance: Delete subclause (3) 
of this clause and insert the following in lieu thereof: 

(3) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 
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Schedule 1 — Motor Car Allowance. 
Rates of Hire for Use of Employee's Own Vehicle on 

Employer's Business 
Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 1600cc & Under 
Rate per kilometre -2 600 cc 
Metropolitan Area 47.2 42.2 36.7 
South West Land Division 48.3 43.3 37.7 
North of 23.5° South Latitude 53.0 47.7 41.5 
Rest of the State 49.9 44.7 38.8 

Schedule 2 —Motor Cycle Allowance. 
Distance travelled during Rate 
a year on official business c/km 
Rate per kilometre 16.3 

11. Clause 21. —Wages: Delete this clause and insert the 
following in lieu thereof: 

21. —Wages. 
The following shall be the minimum rate of wages 

payable to employees under this award from the beginning 
for the first pay period commencing on or after the following 
dates: 

Column A —20 November 1991 
Column B —20 February 1992 

Rate Per Week 
Column Column 

A B 
$ $ 

(1) Adult Employees: 
Service Station Attendant 
Grade 1 278.20 288.90 
Service Station Attendant 
Grade 2 299.80 311.30 
Service Station Attendant 
Grade 3 313.20 325.20 

(2) Junior Employees: 
Percent of "Service Sta- % 
tion Attendant Grade 1" 
Wage Rate. 
Under 16 years of age  40 
At 16 years of age  50 
At 17 years of age  60 
At 18 years of age  70 
At 19 years of age  80 
At 20 years of age  90 

(3) A casual employee shall be paid 20 per cent in 
addition to the ordinary rate prescribed in sub- 
clause (1) above. 

(4) Leading Hand: 
An employee appointed by the employer as a 

leading hand shall be paid the following amount 
in addition to the ordinary rate of pay: 

Rate Per Week 
Column Column 

A B 
$ $ 

(i) If placed in charge of 
not less than three 
and not more than ten 
other employees 14.80 15.40 

(ii) If placed in charge of 
more than ten and not 
more than 20 other 
employees 22.80 23.70 

(iii) If placed in charge of 
more than 20 other 

employees 29.50 30.70 
(5) Definitions: 

Service Station Attendant Grade 1 
Shall mean: 

a person whose duties include dispensing fuel, 
under bonnet checks, top-up oils, check radiators, 
batteries levels and inflate tyres as required and 

clean windscreens. Receive payment, operate cash 
register, EFT or credit card systems and without 
limiting the following is responsible for the 
cleaning, sweeping and general tidiness of the 
employer's premises. 
Service Station Attendant Grade 2 
Shall mean: 

a person whose duties include the application 
of anti-corrosive or paint protective products, 
lubrications, servicing of vehicles where no 
mechanical qualifications are required, operating 
steam cleaning machine and without limiting the 
following maybe required to wash, polish and 
detail cars and to carry out grade 1 duties where 
required. 
Service Station Attendant Grade 3 
Shall mean: 

a person whose duties require activating self 
service pumps and receiving and recording pay- 
ment for products, petroleum or otherwise on all 
manual, electronic or digital equipment, balancing 
of EFT, cash register and accounts, responsible for 
booking vehicles in and out of the workshop for 
repair, steam cleaning, anti-corrosive or paint 
protection applications, car detailing or other trade 
and non-trade services, and without limiting the 
following general responsibility for stock control, 
custom service, security and general tidiness of 
the employer's premises. 

12. Clause 25. —Superannuation: Immediately following 
this clause insert the new clauses, Clause 26. —Payment of 
Wages, Clause 27. —Enterprise Agreements, Clause 28.— 
Maternity Leave and Clause 29. —Training as follows: 

26. —Payment of Wages. 
(1) (a) The employer may elect to pay employees in 

cash, by cheque or by means of a credit 
transfer to a bank, building society or credit 
union account in the name of the employees. 
The day that the credit transfer is credited to 
the employee's account shall be deemed to 
be the date of payment. 

(b) Payment shall be made within three trading 
days from the last day of the pay period and 
if in cash or by cheque shall be made during 
the employee's ordinary working hours. 

(c) No employer shall change its method of 
payment to employees without first giving 
them at least four weeks' notice of such 
change. 

(2) (a) The employer shall pay employees weekly or 
fortnightly in accordance with subclause (1) 
of this clause, by agreement with the union. 

(b) The method of introducing a fortnightly pay 
system shall be by the payment of an 
additional week's wages in the last weekly 
pay before the change to fortnightly pays to 
be repaid by equal fortnightly deductions 
made from the next and subsequent pays 
provided the period of repayment shall not be 
less than 20 weeks or some other method 
agreed upon by the employer and the 
employee. 

(3) Employees, who are paid by cash or cheque, 
whose rostered day off falls on a pay day shall be 
paid their wages upon request from the employees 
to the employer, prior to the employee taking the 
day off. 

(4) For the purposes of effecting the rostering off of 
employees as provided by this award, ordinary 
wages may be paid either for the actual hours 
worked each pay period or an amount being 
calculated on the basis of the average of 38 hours 
per week. 

(5) An employee who lawfully terminated his/her 
employment, or is dismissed for reasons other 
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than misconduct, shall be paid all wages due to 
him/her by the employer on the day of termination 
of his/her employment or as soon as practicable 
after the date of termination of his/her employ- 
ment. 

27. —Enterprise Agreements. 
(1) The parties are committed to modernising the 

terms of the Award so that it provides for more 
flexible working arrangements, improves the 
quality or working life, enhances skills and job 
satisfaction and assists positively in the restructur- 
ing process. 

(2) In conjunction with testing the new award 
structure the Union is prepared to discuss all 
matters raised by the employers for increased 
flexibility. As such any discussion with that union 
must be premised on the understanding that: 
(a) The majority of employees at each enterprise 

must genuinely agree. 
(b) No employee will suffer a reduction in 

earnings in respect of their ordinary hours of 
work. 

(c) The Union must be party to the agreement. 
(d) The Union will not unreasonably oppose any 

agreement. 
(e) Agreements will be ratified by the Commis- 

sion. 
(3) Should an agreement be reached pursuant to this 

clause at a particular enterprise and that agreement 
requires award variation, the parties will not 
oppose that award variation for that particular 
provision for that particular enterprise. 

(4) The parties agree that under this heading any 
award matter can be raised for discussion. 

28. — Maternity Leave. 
(1) Eligibility for Maternity Leave 

An employee who becomes pregnant shall, 
upon production to her employer of a certificate 
from a duly qualified medical practitioner stating 
the presumed date of her confinement, be entitled 
to maternity leave provided that she has had not 
less than 12 months' continuous service with that 
employer immediately preceding the date upon 
which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compul- 
sory leave to be taken immediately before the 
presumed date of confinement and a period 
of six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than ten weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave, stating the period of 
leave to be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 

occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified 

medical practitioner, illness or risks arising out of 
the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be right of the 
employee to resume work at a time nomi- 
nated by the employer which shall not exceed 
four weeks from the date of notice in writing 
by the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as neces- 
sary before her return to work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a duly qualified 
medical practitioner certifies as neces- 
sary before her return to work 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 
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(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (3), to the 
position she held immediately before such 
transfer. 

Where such position no longer exists but 
there are other positions available, for which 
the employee is qualified and the duties of 
which she is capable of performing, she shall 
be entitled to a position as nearly comparable 
in status and salary or wage to that of her 
former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave 

taken pursuant to subclauses (3) and (6) hereof 
does not exceed 52 weeks. 
(a) An employee may, in lieu of or in conjunc- 

tion with maternity leave, take any annual 
leave or long service leave or any part thereof 
to which she is then entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision 

to the contrary, absence on maternity leave shall 
not break the continuity of service of an employee 
but shall not be taken into account in calculating 
the period of service for any purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof, shall 
be entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immedi- 
ately before such transfer. Where such 
position no longer exists but there are other 
positions available for which the employee 
is qualified and the duties of which she is 
capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(11) Replacement employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 

shall inform that person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is 
being replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

29. — Training. 
(1) The parties to this award recognise that in order 

to increase the efficiency, productivity and com- 
petitiveness of industry, a greater commitment to 
training and skill development is required. Ac- 
cordingly, the parties commit themselves to: 

(a) developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportuni- 
ties through appropriate training to acquire 
additional skills; and 

(c) removing barriers to the utilisation of skills 
required. 

(2) After the insertion of the new classification 
structure the employer shall, after proper consulta- 
tion with employees, review the existing training 
programmes consistent with: 
(a) the current and future skill needs of the 

enterprise or industry; 
(b) the size, structure and nature of the opera- 

tions of the enterprise; 
(c) the need to develop vocational skills relevant 

to the enterprise or industry through courses 
conducted on-the-job or by accredited insti- 
tutions and providers. 

(3) (a) Where, arising from the training programme 
developed in accordance with subclause (1) 
hereof, the employer determines that an 
employee should undertake additional train- 
ing, that training may be undertaken either on 
or off-the-job. Provided that if the training is 
undertaken during ordinary working hours 
the employee concerned shall not suffer any 
loss of ordinary pay. 

(b) Any costs associated with standard fees for 
prescribed courses and prescribed textbooks 
(excluding those textbooks which are availa- 
ble in the employers technical library) in- 
curred in connection with the undertaking of 
training shall be reimbursed by the employer 
upon production of evidence of such expen- 
diture. Provided that reimbursement shall 
also be on annual basis subject to the 
presentation of reports of satisfactory pro- 
gress. Provided further that where an em- 
ployer reimburses an employee for the cost 
of textbooks, those textbooks shall be re- 
tained in the employers technical library. 



NURSES' (PRIVATE HOSPITALS) AWARD 
No. 1 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Villa Maria Homes & Others 

and 
The Australian Nursing Federation Industrial Union of 

Workers, Perth. 
No. 1747 of 1991. 

COMMISSIONER J.F. GREGOR. 
20 January 1992. 

Order. 
HAVING heard Mr M O'Connor on behalf of the Applicants 
and Mr R Krygsman on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Nurses' (Private Hospitals) Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 16th 
day of January 1992. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commissioner. 

Schedule. 
Part I. 

1. Clause 2. — Arrangement: 
A. Immediately following Clause 2. — Arrangement 

of Part I, insert the number and title: 2A. —No 
Extra Claims. 

B. Immediately following Clause 39. — Enterprise 
Agreements of Part I, insert the number and title: 
40. —Deduction of Union Dues. 

C. Renumber Clause 1. —Long Service Leave and 
Clause 2. — Sick Leave of Part II as clauses 41 and 
42 respectively. 

2. Clause 2. —Arrangement: Immediately following this 
clause insert the following new clause: 

2A. —No Extra Claims. 
It is a term of this Award arising from the decision of the 

Western Australian Industrial Relations Commission in the 
State Wage Case of June 1991, (the terms of which are set 
out in Decision No. 704 of 1991) that the Federation will 
not pursue any extra claims, award or overaward, except 
where consistent with the principles determined by the 
Commission in Court Session. 

3. Clause 8. —Hours: Delete subclause (4) of this clause 
and insert in lieu thereof the following: 

(4) (a) Up to five accrued days off per year of 
service, however accrued, may be taken as 
single days off and such days may be rostered 
at the employer's discretion subject to at least 
two days' notice being given to the employee 
affected. 

(b) Notwithstanding the provisions of paragraph 
(a) any number of accrued days off may be 
taken in periods of one day or less where 
there is genuine agreement between the 
employer and employee. 

4. Clause 10. — Annual Leave: Delete subclause (2) of this 
clause and insert in lieu thereof the following: 

(2) (a) The employee shall be paid for any period of 
annual leave prescribed in this clause at the 
ordinary rate of wage the employee has 
received for the greatest proportion of the 
calendar month prior to her/his taking the 
leave, and, in the case of rostered employees, 
that rate of wage shall include the shift and 

weekend penalties the employee would have 
received had the employee not proceeded on 
annual leave. 

Where it is not possible to calculate the 
shift and weekend penalties the rostered 
employee would have received, the em- 
ployee shall be paid at the rate of the average 
of such payments made each week over the 
four weeks prior to taking the leave. 

Provided that no employee when proceed- 
ing on annual leave shall be paid less than the 
sum of the following amounts for each week: 

(i) The employee's ordinary rate of wage 
as prescribed by this award for the 
period of annual leave (excluding shift 
and weekend penalties). 

(ii) For those employees entitled to seven 
weeks' annual leave, a further amount 
calculated at the rate of 17.5 per cent of 
five sevenths of the amounts referred to 
in subparagraph (i) of this subclause. 

(iii) For other employees, a further amount 
calculated at the rate of 17.5 per cent of 
the amounts referred to in subparagraph 
(i) of this subclause in respect of all 
periods of annual leave other than those 
periods to which the employee is enti- 
tled under paragraph (d) of subclause (1) 
of this clause. 

(b) Where there is mutual agreement between 
the employer and employee, an employee 
proceeding on annual leave may be paid for 
the whole of that period of annual leave prior 
to taking the leave. 

5. Clause 12. —Contract of Service: Immediately follow- 
ing subclause (4) of this clause insert the following new 
subclause: 

(5) Work As Directed: Each employee shall perform 
such work as the employer shall lawfully require 
having regard to safe practice and the level of 
competence and qualifications of the employee. 

6. Clause 19.-Meal and Meal Hours: Delete subclause 
(1) of this clause and insert in lieu thereof the following: 

(1) (a) Meal breaks shall be a minimum of 30 
minutes and subject to subclause (2) of this 
clause shall not be counted as time worked. 
(b) (i) An employee shall not be compelled 

to work more than five hours without a 
meal break provided that: 
(aa) An employee who commences 

work at or before 7.00am may be 
required to work for six hours 
before having a meal break; 

(bb) An employee on a ten hour shift 
may be required to work five and 
one half hours without a meal 
break; 

(cc) An employee who is directly par- 
ticipating in a continuous surgical 
procedure that is unable to be 
interrupted may be required to 
work for six hours from com- 
mencement of the shift before 
having a meal break. 

7. Clause 29. —Wages: Delete this clause and insert in 
lieu thereof the following: 

29. —Wages. 
(1) The minimum rate of wages per week payable to 

employees under this award shall be as follows: 
(a) Post Basic Student: 

A registered nurse undertaking post basic 
training in a course leading to registration or a 
certificate endorsed by the Nurses' Board of 
Western Australia shall be paid at the rate 
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prescribed in subparagraph (c)(i) of this subclause 
for the second year of experience or such higher 
rate commensurate with the pre-requisite experi- 
ence for entry to a course. Provided that this 
subclause shall not operate so as to increase the 
rate of wage being paid to a nurse at the point of 
entry to such a course. 

(b) Registered Mothercraft Nurse —Years of Experi- 
ence: 

Per Week 

1st year 
2nd year 
3rd year 
4th year 
5th year and thereafter 

(c) Registered General Nurse:- 
ence: 

(i) Level 1: 

(ii) Level 2: 

(iii) Level 3: 

(iv) Level 4: 

(v) Level 5: 

(2) Classification in levels: 
Level 1. A reeisten 

396.20 
403.70 
414.80 
426.30 
437.40 

Years of Experi- 

1 471.60 
2 495.10 
3 518.70 
4 542.30 
5 565.90 
6 589.50 
7 613.00 
8 636.60 
1 660.20 
2 675.90 
3 691.60 
4 707.30 
1 736.80 
2 754.50 
3 772.20 
4 789.90 
1 834.60 
2 859.30 
3 908.30 
4 933.10 
5 957.60 
6 994.40 
1 994.40 
2 1059.70 

Level 3. 

Level 1. A registered nurse in the first or subse- 
quent years of experience as a registered 
nurse and not elsewhere classified. 

Level 2. A registered nurse appointed as a clini- 
cal nurse, an area manager, a research 
nurse, a staff development nurse, or 
clinical instructor. 
A registered nurse functioning in a 
combined role and classified at Level 2. 

Level 3. A registered nurse appointed as a clini- 
cal nurse specialist, a nurse manager, a 
nursing researcher, a staff development 
educator, or a nurse educator. 
A registered nurse functioning in a 
combined role classified at Level 3. 

Level 4 A registered nurse appointed as a co- 
ordinator clinical nursing, a co-ordina- 
tor nursing management, a co-ordinator 
nursing research, or a co-ordinator nurs- 
ing staff development/education. 
A registered nurse appointed to co- 
ordinate combined roles at Level 4. 
Director of Nursing —Level 4. 

Level 5 Director of Nursing —Level 5. 
(3) A Director of Nursing in a Nursing Home shall be paid 

on the following basis: 
(a) Less than 20 beds Level 4, increment 1 

20 beds and up to 39 Level 4, increment 1 to 
beds increment 2 
40 beds and up to 59 Level 4, increment 3 to 
beds increment 4 

Level 4 

Level 5 

60 beds and up to 99 Level 4, increment 4 to 
beds increment 6 
100 beds or more Level 4, increment 6 to 

Level 5, increment 2 
(b) In addition to the above, in deciding the increment 

to be paid within the appropriate range as provided 
by subclause (a) above, the following factors shall 
be considered: 

(i) The range of Occupational Therapy, Physio- 
therapy, Podiatry and/or other such services 
provided, if any; 

(ii) The provision of such services as psychogeri- 
atic units, respite care, day centres and/or 
hostels, if any; 

(iii) The extent of involvement of the Directors of 
Nursing in purchasing, budget preparation 
and/or any administrative duties; 

(iv) The extent of responsibility taken by the 
Director of Nursing for the kitchen, laundry, 
cleaning, gardening, maintenance and/or 
other like functions; 

(v) The extent of responsibility of the Director 
of Nursing for Staff Development and Educa- 
tion. 

(4) (a) (i) A nurse classified at Level 1 who completes 
a Bachelor of Applied Science in Nursing, or 
equivalent Nursing Degree shall be given 
accelerated progression of 12 months 
through the incremental scale. 

Provided that a degree qualified nurse 
entering the workforce without clinical expe- 
rience shall start at increment 1 Level 1. At 
the completion of 12 months' service that 
nurse shall accelerate one increment pro- 
vided that performance is satisfactory. 

(ii) The provisions of subparagraph (i) shall not 
apply to a nurse on the maximum incre- 
mental point in Level 1. 

(b) Progression for all classifications for which there 
is more than one wage point, shall be by annual 
increments, subject to a satisfactory performance 
appraisal. 

(5) Promotion and reclassification mechanisms shall be 
as agreed between the employer and the Federation. 

(6) Where an employee is appointed to a position, 
previous relevant nursing experience at that level, or in a 
similar level under a differing career structure, shall be taken 
into account for determining the appropriate increment 
level. 

Experience shall include the time spent in hospital based 
post basic courses and includes midwifery and psychiatric 
training. 

(7) The onus of proof of previous experience shall rest 
with the employee. 

Provided that an employee returning to the profession 
after an absence greater than five years shall commence at 
the first increment of Level 1 for a period of 3 months. 
During this time the employee shall be subject to perform- 
ance appraisal and review by the Director of Nursing or by 
peer assessment if there is dispute. Upon satisfactory review 
she/he shall move to a level and increment as determined 
by the assessment. An employee who fails to satisfy the 
panel of her/his competency to progress through the Level 
1 increments or into another level as the case may be, may 
apply for reassessment by a peer assessment panel after a 
period of 12 months from the date of employment. 

8. Clause 34. — Effect of 38 Hour Week: Delete subclause 
(4) of this clause and insert in lieu thereof the following: 

(4) Pay Out of Entitlements 
An employee who has accrued five Accrued 

Days Off or more, may by mutual written 
agreement, be paid for any Accrued Day(s) Off 
then standing to the credit of that employee. Such 
payment will be in full discharge of any liability 
on the employer arising pursuant to Clause 
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8 —Hours of this award. An employee shall not 
otherwise be paid for Accrued Day(s) Off without 
actually taking them as days off. 

9. Clause 39. —Enterprise Agreements: Immediately 
following this clause insert the following new clause: 

40. —Deduction of Union Dues. 
(1) The employer and the union may reach agreement on 

the payroll deduction of union dues. Any such agreement 
shall be subject to the procedures contained in this clause. 

(2) Where agreement has been reached: 
(a) The employer shall deduct normal subscriptions 

as equal amounts each pay period. 
(b) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer 
requires a standard procuration form, that form 
shall be used. The procuration form on the union 
Application for Membership form shall be 
deemed to comply with the requirements of this 
clause. 

(c) Where required by the employer of union, the 
Union Secretary, or person acting in his/her stead, 
shall countersign all forms and forward them to 
the employer's pay clerk. 

(d) (i) The employer shall commence deduction of 
subscriptions from the first full pay period 
following receipt of a completed Payroll 
Deduction Authority form and continue 
deducting throughout the employee's period 
of employment, except as provided in para- 
graph (2)(e) and subclause (3) of this clause 
or until the Authority is cancelled in writing 
by the employee. 

(ii) Where the Payroll Deduction Authority form 
authorises the employer to deduct union 
subscriptions in accordance with the rules of 
the union, the union shall notify the employer 
in writing of the level of union subscription 
to be deducted. The employer shall imple- 
ment any change to union subscriptions no 
later than one month after being notified by 
the union except where the union nominates 
a later date. 

(e) (i) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(ii) Where a deduction is not made from an 
employee in any pay period, either inadver- 
tently or as a result of an employee not being 
entitled to wages sufficient to cover the 
subscription, it shall be the employee's 
responsibility to settle the outstanding 
amount with the union direct. 

(f) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(g) The employer shall forward subscriptions de- 
ducted less any agreed commission, together with 
supporting documentation, to the union at such 
intervals as are agreed between the employer and 
the union. 

(3) The employer may stop deductions either: 
(a) by the giving of three months notice in writing; 

or 
(b) in the event of industrial action. 

Part II. 
10. Clause 1. —Long Service Leave and Clause 2. —Sick 

Leave: Delete the numbers of these clauses and insert in lieu 
thereof the numbers 41 and 42 respectively. 
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NURSES (ROYAL FLYING DOCTOR SERVICE) 
AWARD 

No. AI8 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Nursing Federation Industrial Union of 
Workers, Perth 

and 
The Royal Flying Doctor Service and Others. 

No. 1153 of 1991 (R2). 
COMMISSIONER J.F. GREGOR. 

23 December 1991. 
Order. 

HAVING heard Ms K. Berger on behalf of the Applicant 
and Mr J. Blackburn on behalf of the Respondent, the 
Commission pursuant to the powers conferred by the 
Industrial Relations Act 1979 hereby orders — 

That the Nurses (Royal Flying Doctor Service) 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 15 day of October 1991 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2. —Arrangement. 

1. Title 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Hours of Duty and Overtime 
7. On Call 
8. Annual Leave and Holidays 
9. Sick Leave 

10. Transfers 
11. Part Time Employment 
12. Casual Employees 
13. Contract of Service 
14. Transport 
15. Long Service Leave 
16. Time and Wages Record 
17. Payment of Wages 
18. Interviews 
19. Notices 
20. Laundry and Uniforms 
21. Wages 
22. Higher Duties 
23. Locality Allowances 
24. Accommodation 
25. Maternity Leave 
26. Shift Work and Postering 
27. Flight Accident Insurance 
28. Leave to Attend Union Business 
29. Deduction of Union Subscriptions 
30. Transfer of Entitlements 
31. Enterprise Agreements 
32. Schedule of Respondents 

Appendix 
2. Clause 6. —Hours of Duty and Overtime: Delete this 

clause and insert in lieu thereof the following: 

6. - Hours of Duty and Overtime. 
(1) The ordinary hours of duty shall be an average of 

38 per week with the hours actually rostered being 
40 per week to be worked over 5 days and no shift 
shall exceed eight hours without payment as 
prescribed in subclause (5) of this clause. 
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(2) Provided that in the case of employees commenc- 
ing on or after 15 October 1991, the ordinary hours 
of duty shall at the discretion of the employer be 
either 38 hours per week or an average of 38 hours 
per week with the hours actually rostered being 40 
per week. The hours of duty shall be made known 
to the employee prior to appointment. 

(3) Where an employee actually works 40 hours a 
week, the ordinary hours shall be worked: 
(a) With two hours of each week's work accru- 

ing as an entitlement to a maximum of 12 
Accrued Days Off in each 12 month period. 
The Accrued Day(s) Off shall be taken in a 
minimum period of one week made up of five 
consecutive Accrued Day(s) Off in conjunc- 
tion with a period of annual leave or at a time 
mutually acceptable to the employer and the 
employee, or 

(b) With 0.4 of an hour per day accruing as an 
entitlement to take the 20th day in each cycle 
as an Accrued Day Off in conjunction with 
other days off. 

Provided that an employee, who at the 
completion of a 20 day work cycle has not 
accrued sufficient hours to enable her/him to 
take a full paid shift off duty, will continue 
past the 20 day work cycle until sufficient 
hours have accrued to enable her/him to take 
a full paid shift off duty. 

(c) By any other arrangement as agreed between 
the Employer and the Union. 

(4) Meal breaks shall not be counted as time worked 
unless circumstances arise making it necessary for 
the employee to perform duty during such time in 
which case it shall be paid in accordance with 
subclause (5) of this clause. 

(5) Work performed at the direction of the employer 
in addition to the daily hours shall be paid or 
compensated for as hereunder: — 
(a) Monday to Saturday —one and a half times 

the ordinary rate for the first two hours and 
double time thereafter. 

(b) Saturday — double the ordinary rate. Pro- 
vided that the minimum payable on a recall 
shall be two hours. 

(c) In lieu of making payment in accordance 
with paragraphs (a) and (b) and by agreement 
between the employer and the employee, 
time off equivalent to the payment may be 
taken at a time convenient to the employer 
and the, employee. 

(d) Where an employee's hours of duty are 
extended by overtime it shall wherever 
possible be so arranged that the employee is 
allowed ten hours off duty before being 
required to report for duty on the next shift. 
Where any of the ten hours off duty falls 
within the next shift no deduction shall be 
made for such hours. 

(e) Where overtime extends from one day into 
the next it shall be paid at the rate applicable 
to the day on which it was commenced. 

3. Clause 7. —On Call: Delete subclause (2) of this clause 
and insert in lieu thereof the following: 

(2) An employee shall be paid at 18.75% of l/40th of 
the rate prescribed in the Nurses (ANF WA Public 
Sector) Consolidated Award 1990 for a registered 
general nurse in her third year for each hour or part 
thereof she is on call. Provided that payment in 
accordance with this paragraph shall not be made 
with respect to any period for which payment is 
made in accordance with the provisions of Clause 
6. —Hours of Duty and Overtime of this award 
when the employee is recalled to work. 

4. Clause 9. —Sick Leave: Delete subclause (4) of this 
clause and insert in lieu thereof the following: 

(4) To be entitled to payment in accordance with this 
clause an employee must provide a medical 
certificate where the total number of days absent 
in any year of service exceeds two. 

5. Clause 11. —Part-Time Employment: Immediately 
following subclause. (5) of this clause insert the following 
new subclause: 

(6) A part-time employee may by agreement work 
additional shifts at ordinary rates subject to the 
normal rostering parameters of a full-time em- 
ployee. 

6. Clause 12. —Casual Workers: Delete this clause and 
insert in lieu thereof the following: 

12. —Casual Employees. 
(1) A nurse employed for a period of ten weeks or less 

shall be deemed a casual employee and shall be 
paid one fortieth of the rate for his/her classifica- 
tion for each hour worked, plus 25 percent 
additional loading. 

(2) Casual employees shall not accrue time towards 
an accrued day off. 

(3) Casual employees shall not receive any of the 
entitlements prescribed in Clause 8. —Annual 
Leave and Holidays, Clause 9.— Sick Leave, 
Clause 15. —Long Service Leave and Clause 
25. —Maternity Leave of this award. 

7. Clause 15. —Long Service Leave: Immediately follow- 
ing subclause (2) of this clause insert the following new 
subclause. 

(3) Where the employer and employee agree, a 
part-time employee or an employee whose ordi- 
nary hours have changed from part-time to 
full-time may take long service leave entitlements 
as reduced periods of full-time equivalent time 
off. 

8. Clause 21. —Wages: Delete this clause and insert in 
lieu thereof the following: 

21. —Wages. 
The Australian Nursing Federation, Industrial Union 

of Workers, Perth, undertakes, for the duration of the 
Principles determined by the Commission in Court 
Session in Application No. 1940 of 1989 not to pursue 
any extra claims award or overaward except where 
consistent with the State Wage Principles. 

$ 
(1) Flight Nurse Specialist 

First Year 661.60 
Second Year 672.70 
Thereafter 695.10 

(2) Senior Flight Nurse Specialist 706.90 
(3) Flight Nurse Manager 743.60 
(4) Progression for all classifications for which there 

is more than one wage point, shall be by annual 
increments subject to a satisfactory performance 
appraisal. 

(5) Progression between classifications shall be by 
promotion. 

(6) (a) A nurse who is required by her/his employer 
to hold a qualification from a University, 
College of Nursing or College of Advanced 
Education in addition to her/his basic qualifi- 
cation shall be paid an allowance of $31.50 
per week. 
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(b) A nurse who is required by her/his employer 
to hold a certificate which has been endorsed 
by the Nurses' Board of W.A. shall be paid: 

Per Week 
$ 

(i) Certificate entailing less 
than 12 months study 10.50 

(ii) Certificate entailing 12 or 
more months study $14.60 

(c) (i) Employees who qualify for the allow- 
ances as prescribed in paragraphs (a) 
and (b) of this subclause shall have the 
aggregate of allowances reduced by the 
amount of $14.60 per week. 

(ii) The provisions of subparagraph (i) of 
paragraph (c) of this subclause shall not 
apply to employees holding a midwifery 
post basic certificate endorsed by the 
Nurses' Board of W.A. and required in 
employment. 

9. Clause 26.— Shift Work and Rostering: Immediately 
following subclause (2) of this clause insert the following 
subclause: 

(3) An employee shall be allowed at least ten hours 
break between shifts provided that the employer 
and the employee may agree to vary the provisions 
of this subclause to enable the services of the 
employer to be carried out: 

(a) When an employee is absent from duty; or 
(b) In an emergency; or 
(c) Where the employer and the Federation 

agree. 
10. Clause 30. —Transfer of Entitlements: Immediately 

following this clause insert the following new clause: 

31. —Enterprise Agreements. 
(1) (a) Employers and employees covered by this 

award, may reach agreement to move to vary 
provisions of this award to meet the require- 
ments of the employer's business and the 
aspirations of the employees concerned, 

(b) Such agreements shall be subject to the 
procedures contained in subclause (2) of this 
clause. 

(2) (a) The proposed variation shall be committed to 
writing, and shall be the subject of negotia- 
tion between the persons directly concerned 
with their effect. 

(b) Where enterprise level discussions are con- 
sidering matters requiring award variation, 
the union shall be notified. 

(c) Nothing in this clause shall prevent the 
employees from seeking advice from, or 
representation by, the union during such 
negotiations. 

(d) Any agreement reached out of this negotia- 
tion process shall be committed to writing 
and, if the union has not been involved in the 
negotiations, a copy shall be sent to the 
Secretary of the union. 

(e) Where the agreement represents the consent 
of the employer and the majority of the 
employees concerned, the union shall not 
unreasonably oppose the terms of that agree- 
ment. 

(f) No employee shall lose any existing entitle- 
ment to earnings for working ordinary hours 
of work as a result of the implementation of 
an enterprise agreement, provided that em- 
ployers and employees may agree on terms 
and conditions in the aggregate no less 
favourable to the employees than those 
prescribed by the award for working ordinary 
hours of work. 

(3) Any agreement to vary the award shall be 
processed in accordance with Section 40 of the 
Industrial Relations Act 1979 and shall be subject 
to approval by the Western Australian Industrial 
Relations Commission. If approved it shall oper- 
ate as a Schedule to this award and take 
precedence over any inconsistency. 

11. Clause 31. —Schedule of Respondents: Renumber this 
clause as Clause 32.— Schedule of Respondents. 

NURSES (ROYAL FLYING DOCTOR SERVICE) 
AWARD No. A18 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Nursing Federation Industrial Union of 
Workers, Perth 

The Royal Flying Doctor Service and Others. 
No. 1154 of 1991. 

COMMISSIONER J.F. GREGOR. 
23 December 1991. 

HAVING heard Ms K. Berger on behalf of the Applicant 
and Mr J. Blackburn on behalf of the Respondent, the 
Commission pursuant to the powers conferred by the 
Industrial Relations Act 1979 hereby orders — 

That the Nurses (Royal Flying Doctor Service) 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 15 day of April 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 21. —Wages: 
A. Delete subclauses (1), (2) and (3) of this clause and 

insert in lieu thereof the following: 
$ 

(1) Flight Nurse Specialist 
First Year 674.80 
Second Year 690.10 
Thereafter 708.00 

(2) Senior Flight Nurse Specialist 
First Year 
Second Year 
Thereafter 

718.80 
736.10 
753.30 

(3) Flight Nurse Manager 810.00 
B. Delete subclause (6) of this clause and insert in lieu 

thereof the following: 
(6) Provided that no employee shall suffer any 

reduction in ordinary time earnings by reason of 
the absorption of qualification allowances. 
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PLASTER, PLASTERGLASS AND CEMENT 
WORKERS AWARD 

No. A 29 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Operative Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western Australian 

Branch 
and 

Anderson Industries Pty Ltd and Others. 
No. 1590 of 1991. 

COMMISSIONER A.R. BEECH. 
24 January 1992. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Applicant 
and Ms G. Marton on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Plaster, Plasterglass and Cement Workers' 
Award No. A 29 of 1989 be varied in accordance with 
the following Schedule and that such variation shall 
have effect on and from the 1st day of February 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

PRINTING (COMMUNITY NEWSPAPER GROUP) 

A21 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Printing and Kindred Industries, W.A. Branch, 
Industrial Union of Workers 

and 
Community Newspapers. 

No. 1552 of 1991. 
COMMISSIONER J.A. NEGUS. 

20 December 1991. 
Order. 

HAVING heard Mr R. Knox and with him Mr J. Pass on 
behalf of the Applicant and Mr W. Grant and with him Mr 
J. Marshall on behalf of the Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby orders: — 

That the Printing (Community Newspaper Group) 
Award A21 of 1989 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 1st day of October 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 13. —Wages: Delete subclauses (1) and (2) of 

this clause and insert in lieu the following: 
(1) (a) Modeller 408.90 

Tool Allowance 1.10 
(b) Plaster Caster 386.15 
(c) Plaster Caster 

(Mechanical) 362.35 
(d) Labourers 342.10 
(e) Cement employee 338.25 
(f) Trainee Casters 

— up to 40 per 
cent proficiency 263.75 

Thereafter, such percentage of the plaster caster's total 
wage as is assessed in accordance with subclause (9) of 
Clause 7.— Adult Trainee Casters. 

(g) Plant Operator 279.10 
(h) Bagger 269.20 
(i) Washer 265.90 
(j) Front End Loader 279.55 
(k) Fork Lift Driver 277.40 

(2) Junior Employees 
Under 21 years of age 225.00 

2. Clause 14. —Special Rates and Provisions: Delete 
subclause (1) of this clause and insert in lieu the following: 

(1) Leading Hands: An employee placed in charge for 
not less than one day of— 
(a) Not less than three and not more than ten 

other tradesperson shall be paid $10.50 per 
week extra; 

(b) More than ten and not more than twenty other 
tradesperson shall be paid $16.60 per week 
extra; 

(c) More than twenty other tradesperson shall be 
paid $22.20 per week extra. 

(d) The rates herein prescribed shall be deemed 
to form part of the ordinary rate of wage of 
the employees concerned for all purposes of 
this Award. 

Where the leading hand works under the supervision of 
a foreperson or of the employer for the major portion of the 
day, the extra rates set out in this subclause shall be halved. 

Schedule. 
1. Clause 2. — Arrangement: After Clause 36. — Part-Time 

Employees insert 2 new clauses as follows: 
37. Consultative Mechanism 
38. Enterprise Agreements 

2. Clause 9. —Rates of Pay: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

(1) Classification Rates Per 
Week (Adults) 

Compositor 
Photolithographer 
Proof Reader 
Keyboard Operator 
Artist Designer 
General Hand 

488.60 
488.60 
488.60 
483.50 
488.60 
368.60 

3. Clause 18. —Meal Money: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

(1) Where an employee is required to continue work 
in accordance with the provisions of subclause (5) 
of Clause 16. —Overtime of this award, the 
prescribed meal allowance shall be $5.10. 

4. Clause 36. —Part-Time Employees: After this clause 
insert 2 new clauses as follows: 

37. —Consultative Mechanism. 
(1) The parties to this award are committed to 

co-operating positively to increase efficiency and 
productivity and to enhance the career opportuni- 
ties and job security of employees. 

(2) At the House there shall be established a 
consultative mechanism and procedure which will 
be appropriate to the size, structure and needs of 
Community Newspapers. The mechanism will be 
agreed in writing between the parties and that 
agreement will be registered in the Western 
Australian Industrial Relations Commission. 

(3) The members of the consultative committee will 
receive appropriate training, as required and 
agreed to allow them to effectively perform their 
functions as committee members. 

(4) The consultative committee will address only 
matters which are consistent with the objectives 
of subclause (1) of this clause. 
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38.— Enterprise Agreements. 
(1) (a) The House and the Chapel, whose members 

are covered by this award may reach agree- 
ment to move to vary provisions of this 
award to meet the requirements of the 
employer's business and the aspirations of 
the employees concerned. 

(b) Such agreements shall be subject to the 
procedures contained in subclause (2) of this 
clause. 

(2) (a) The proposed variation shall be committed to 
writing, and shall be the subject of negotia- 
tions between the persons directly concerned 
with their effect. 

(b) Where enterprise level discussions are con- 
sidering matters requiring award variation, 
the union shall be notified. 

(c) Nothing in this clause shall prevent the 
employees from seeking advice from, or 
representation by, the union during such 
negotiations. 

(d) Any agreement reached out of this negotia- 
tion process shall be committed to writing 
and, if the union has not been involved in the 
negotiations, a copy shall be sent to the 
Secretary of the union. 

(e) Where the agreement represents the consent 
of the employer and the majority of the 
employees concerned, the union shall not 
unreasonably oppose the terms of that agree- 
ment. 

(f) No employee shall lose any existing entitle- 
ments to earnings for working ordinary hours 
of work as a result of the implementation of 
an enterprise agreement, provided that em- 
ployers and employees may agree on terms 
and conditions in the aggregate no less 
favourable to the employees than those 
prescribed by the award for working ordinary 
hours of work. 

(3) Enterprise agreements shall be processed in 
accordance with the Industrial Relations Act 1979 
and shall be subject to approval by the Western 
Australian Industrial Relations Commission. If 
approved it shall operate as a Schedule to this 
award and take precedence over any inconsis- 
tency. 

5. Clause 7. —Terms of Employment: After subclause (7) 
insert a new subclause as follows: 

(8) (a) An employer may direct an employee to 
carry out such duties as are within the limits 
of the employees skill, competence and 
training. 

(b) An employer may direct an employee to 
carry out such duties and use such tools and 
equipment as may be required provided that 
the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by an employee pursu- 
ant to subclause (a) and (b) shall be consis- 
tent with the employer's responsibilities to 
provide a safe and healthy working environ- 
ment. 

(d) In matters of argument over defining 'skill' 
and 'properly trained' the consultative com- 
mittee in the first instance will be involved. 
Any dispute will be dealt with under the 
Dispute Settling Procedure. 

THE PRINTING (NEWSPAPER) AWARD 1979 
No. R 23 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, W.A. Branch 

Industrial Union of Workers 
and 

West Australian Newspapers and Others. 
No. 1511 of 1991. 

COMMISSIONER J.A. NEGUS. 
13 December 1991. 

Order. 
HAVING heard Mr G.T. Bucknall on behalf of the 
Applicant Union and Messrs D. Kleemann and R. Gehringer 
on behalf of the respective Respondent Employers, and by 
consent, the Commission, being satisfied that the parties 
have complied with the requirements of the Structural 
Efficiency Principle, and the Allowance Principle enunci- 
ated in the State Wage Decision of 17 June 1991, hereby 
orders: — 

That the Printing (Newspaper) Award 1979 No. R23 
of 1979 as amended, be further varied in accordance 
with the following schedule with effect from the first 
pay period commencing on or after the 30 October 
1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement; 

a. 9. —Deleted: Delete the number and heading and 
insert in lieu thereof the following: 

9. Consultative Procedures 
b. 10. —Deleted: Delete the number and heading and 

insert in lieu thereof the following: 
10. Enterprise Agreements 

2. Clause 7. —Terms of Employment: Insert a new 
subclause (6) to read as follows: — 

(6) (a) An employer may direct an employee to 
carry out such duties as are within the limits 
of the employee's skill, competence and 
training. 

(b) An employer may direct an employee to 
carry such duties and use such tools and 
equipment as may be required provided that 
the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by an employer pursu- 
ant to subclause (a) and (b) shall be consis- 
tent with the employer's responsibilities to 
provide a safe and healthy working environ- 
ment. 

3. Clause 9. — Preference to Unionists (Deleted): Delete 
the number and heading and insert in lieu thereof the 
following: — 

9. — Consultative Procedures. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency 
and productivity and to enhance the career 
opportunities and job security of employees. 

(2) At each House there shall be established a 
consultative mechanism and procedures which 
will be appropriate to the size, structure and needs 
of the particular House. The mechanism will be 
agreed in writing between the parties and that 
agreement will be registered in the Western 
Australian Industrial Relations Commission. 
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(3) Members of the consultative committees will 
receive appropriate training, as required and 
agreed, to allow them to effectively perform their 
functions as committee members. 

(4) The consultative committees will address only 
matters which are consistent with the objectives 
of subclause (1) of this clause. 

4. Clause 10. —Adjustments of Wages (Deleted): Delete 
the number and heading and insert in lieu thereof the 
following: — 

10. —Enterprise Agreements. 
(1) (a) The House and the Chapel, whose members 

are covered by this award, may reach 
agreement to move to vary provisions of this 
award to meet the requirements of the 
employer's business and the' aspirations of 
the employees concerned. 

(b) Such agreements shall be subject to the 
procedures contained in subclause (2) of this 
clause. 

(2) (a) The proposed variation shall be committed to 
writing, and shall be subject of negotiations 
between the persons directly concerned with 
their effect. 

(b) Where enterprise level discussions are con- 
sidering matters requiring award variation, 
the union shall be notified, 

(c) Nothing in this clause shall prevent the 
employees from seeking advice from, or 
representation by, the union during such 
negotiations. 

(d) Any agreement reached out of this negotia- 
tion process shall be committed to writing 
and, if the union has not been involved in the 
negotiations, a copy shall be sent to the 
Secretary of the union. 

(e) Where the agreement represents the consent 
of the employer and the majority of the 
employees concerned, the unions shall not 
unreasonably oppose the terms of that agree- 
ment. 

(f) No employees shall lose any existing entitle- 
ments to earnings for working ordinary hours 
of work as a result of the implementation of 
an enterprise agreement, provided that em- 
ployers and employees may agree on terms 
and conditions in the aggregate no less 
favourable to the employees than those 
prescribed by the award for working ordinary 
hours of work. 

(3) Enterprise agreements shall be processed in 
accordance with the Industrial Relations Act 1979 
and shall be subject to approval by the Western 
Australian Industrial Relations Commission. If 
approved it shall operate as a Schedule of this 
award and take precedence over any inconsis- 
tency. 

5. Clause 15. —Overtime: Delete subclause (7)(a) of this 
clause and insert in lieu thereof the following: — 

(7) (a) The employee has worked two hours or more 
of overtime immediately before any interme- 
diate or night shift or immediately after a day 
shift, the employee will receive at least a 
thirty (30) minute unpaid meal break and be 
paid meal money of $6.40. 

6. Clause 33. —Printing Machining: Delete subclause (3) 
and insert in lieu thereof the following: — 

(3) An employee engaged in setting rollers, cleaning 
the pressers in whatever situation shall receive a 
penalty of $3.40 per shift while engaged in such 
dirty occupations. 

7. Clause 39. —Wages: Delete subclause (1) and insert in 
lieu thereof the following: — 

Sunday Times 
Classification Award 

(1) Adult 
Compositor Displayer 
Machine Compositor —Photo Composing 
Machine Compositor —Elsewhere 
Graphic Reproducer — Multi skilled 
Graphic Reproducer —Basic 
Hand Compositor 
Composing Machine Mechanic —Basic 
Composing Machine Mechanic —Skilled 
Hand Compositor—Photo Composing 
Guillotine Operator 
Stereotyper 
Reader 
Assistant Reader 
Printing Machinist 
Brake Hand 
Publishing Hand A 
Publishing Hand B 
Newsprint Storeman 
General Hand 

West Australian Newspapers 
Classification 

(1) Adult 
Compositor Grade 1 
Compositor Grade 2 

(includes System Mechanics) 
Graphic Reproducer—Grade 1 
Graphic Reproducer—Grade 2 
Hand Compositor 
Reader 
Printing Machinist 
Assistant Machinist 
Publishing Hand —Grade 1 
Publishing Hand —Grade 2 
General Hand 

525.80 
506.60 
492.70 
500.70 
492.70 
467.00 
467.00 
492.70 
492.70 
467.00 
467.00 
467.00 
392.40 
492.70 
422.10 
420.30 
382.30 
398.30 
391.30 

525.80 

492.70 
500.90 
492.70 
467.00 
467.00 
467.00 
400.20 
398.30 
382.30 
371.30 

RAILWAY EMPLOYEES' AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others. 
No. 1812 of 1991. 

COMMISSIONER C.B. PARKS. 
24 January 1992. 

Order. 
HAVING heard Mr D.F. Johnston on behalf of the Applicant 
and Ms M.L. Robinson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), and by consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Railway Employees' Award at Clause 
24 —Call Out Allowance, be amended by deleting 
subclause (1) of the clause and inserting in lieu 
thereof— 

(1) For the purpose of this clause "a worker" 
shall be limited to the designations of 
Communications Technician Class 1 and 
Radio Technician Class 1, and to electrical 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE  349 

fitters employed in building maintenance at 
Westrail Centre. 

And That such variation shall operate on and from 16 
January 1992. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

RAILWAYS OFFICERS' AWARD 1985 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

West Australian Railways Officers' Union 
and 

Western Australian Government Railways Commission. 
No. R8 of 1990. 

RAILWAYS CLASSIFICATION BOARD 
COMMISSIONER C.B. PARKS. 

MR A. THOMPSON. 
MR D. KEMP. 

7 January 1992. 
Order. 

HAVING heard Mr D. O'Brien on behalf of the Applicant 
and Mr F.M. Hodgins on behalf of the Respondent, and by 
consent, the Commission constituted as the Railways 
Classification Board, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

That the Railway Officers' Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 21st day of 
December 1991. 

(Sgd.) C.B. PARKS, 
[L.S.] Deputy Chairman, 

Railways Classification Board. 

Schedule. 
1. Clause 2 —Arrangement: Delete this Clause and insert 

in lieu thereof: 
2. — Arrangement. 
General Provisions 

1. Title and Term of Award 
2. Arrangement 
3. State Wage Principles 
4. Area and Scope of Award 
5. Interpretations 
6. Classifications 
7. Promotion and Transfer 

7A. Advertising and Filling of Vacancies 
8. Resignations and Retirements 
9. Protective Clothing 

10. Free Passes, Privilege Tickets, etc. 
11. Offences by Officers 
12. Introduction of Change • 
13. Inspections by General Secretary 
14. Deduction of Union Subscriptions 
15. Participation and Workplace change 
16. Fixed Term Contracts 

17-20. Reserved 
Conditions of Employment 

21. Payment of Salaries 
22. Guaranteed Week 
23. Hours of Duty 
24. Saturday Work 
25. Sunday Work 
26. Travelling Time 
27. Overtime 

28. Examinations and Training Courses 
29. PartrTime Employment 

30-35. Reserved 
Leave Provisions 

36. Annual Leave 
37. Annual Leave Bonus 
38. Public Holidays 
39. Long Service Leave 
40. Sick Leave 
41. Maternity Leave 
42. Adoption Leave 
43. Bereavement Leave 
44. Trade Union Training Leave 
45. Absence Without Pay 
46. English in the Workplace 

47-50. Reserved 
Allowances 

51. Shift Work Allowances 
52. On Call Allowance 
53. District Allowances 
54. Away From Home and Meal Allowances 
55. Acting in Higher Capacity 
56. Lodging Allowance 
57. Transfer Allowance 
58. Property Allowance 
59. Buffer Allowance 

60-65. Reserved 
Salaries 

66. Rates of Pay 
67. Temporary Clerks 
68. Railway Construction Etc. Work 

Schedules. 
A Schedule of Classification of Positions 
B Credit Day Roster Working Arrangements 
C Nine Day Working Fortnight 
D Transitional Provisions —Broadbanding of 

Salaries 
2. Clause 3 —State Wage Principles: Delete this clause 

and insert in lieu thereof: 
3. State Wage Principles. 

It is a term of this award or agreement that the union 
undertakes for the duration of the Principles determined 
by the Commission in Court Session in Application 
No. 704 of 1991 not to pursue any extra claims, award 
or overaward except when consistent with the State 
Wage Principles. 

3. Clause 7 —Promotion and Transfer: Delete subclause 
(2) of this clause and insert in lieu thereof: 

(2) An Officer may be transferred to other positions, 
within the level to which and officer.is appointed, 
at the discretion of the Commission and no officer 
shall refuse compliance with any order directing 
their transfer from one position to another, 
provided that if on appeal the Commission is 
satisfied the objection is sound, then such officer 
shall not be penalised. 

4. Clause 15 —Reserved: Delete the number and title of 
this clause and insert in lieu thereof: 

15. Participation and Workplace Change. 
(1) Statement of Principle 

The parties to this Award are committed to 
co-operating positively to increase the efficiency, 
productivity and competitiveness of the enterprise 
and to enhance the career opportunities, training, 
job security and quality of working life of 
employees covered by this award. Any changes 
sought shall not be based on a negative cost 
cutting basis or philosophy and shall not be a 
vehicle for job shedding. 

(2) Participation in the Workplace 
(a) (i) A participative mechanism shall be 

established by the parties and shall be 
appropriate to the size, structure and 
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needs of the Enterprise, for consultation 
and negotiation on matters affecting the 
efficiency and productivity of the Enter- 
prise. 

(ii) Participative procedures shall be agreed 
between the parties and become a 
signed document. 

(iii) Measures raised by the employer, or the 
Union for consideration consistent with 
the objectives of subclause (1) hereof 
shall be processed through the participa- 
tive mechanism and agreed procedures. 

(iv) Participative Committee(s) shall com- 
prise equal number of employer and 
Union representatives unless otherwise 
agreed by the parties. 

(b) Measures, aimed at increasing flexibility at 
the Workplace level and sought by either 
party shall be notified to the Industrial 
Relations Commission. By agreement of the 
parties involved these changes shall be 
negotiated and implemented subject to the 
following requirements. 

(i) The majority of employees affected by 
the change at the workplace must 
genuinely agree to the change. 

(ii) No employee shall lose any income for 
ordinary hours of work as a result of the 
change. 

(iii) The Union must be a party to all 
agreements. 

(iv) Neither management nor the union, 
where the majority of Union members 
agree to the proposed change(s), shall 
unreasonably oppose any agreement. 

(v) Any agreement must be in writing and 
it shall specify the Work Areas and 
employees affected, the terms of agree- 
ment, the period of operation and the 
method of termination of the agreement 
prior to expiration. 

(vi) Any agreement shall be submitted the 
Western Australian Industrial Relations 
Commission for approval and the incor- 
portion of its terms into this award. 
Where such incorporation occurs in the 
form of a schedule to the award it is the 
intention of the parties that its terms be 
paramount to any provisions within the 
award that are inconsistent therewith. 

(vii) Nothing in this subclause shall prevent 
the Commission or the Union from 
having any matter arising from this 
subclause referred to the Industrial 
Relations Commission for the purposes 
of conciliation and/or arbitration. 

(3) Flexibility to perform Tasks and Functions 
(a) The Commission may direct an employee to 

carry out such tasks and functions as are 
within the limits of the employee's skill, 
competence and training provided that such 
directions and duties are not designed to 
promote deskilling. 

(b) This subclause shall not be used to limit the 
application and provisions of clause 55 — 
Acting in Higher Capacity. 

(c) The Commission may direct an employee to 
carry out such tasks and functions and use 
such equipment as may be required, pursuant 
to subclause (3) (a) hereof, provided that the 
employee has been properly trained in the use 
of such equipment. 

(d) Any direction issued by the Commission 
pursuant to subclause (3) hereof shall be 
consistent with the Commission's responsi- 

bilities to provide a safe and healthy working 
environment. 

(4) Training and Skill Aquisition 
(a) The parties to this award recognise that in 

order to increase the efficiency and produc- 
tivity of the enterprise and to ensure mobility 
with in the industry generally, a commitment 
to training and skill development is needed, 
but so as not to promote deskilling. Accord- 
ingly, the parties commit themselves to: 

(i) developing a more highly skilled and 
flexible workforce; 

(ii) providing employees with career oppor- 
tunities through appropriate training to 
acquire additional skills; and 

(iii) removing barriers to the utilisation of 
skills acquired. 

(b) Following proper consultation in accordance 
with subclause (2) of clause 15, or through 
the establishment of a Training Committee, 
the Commission shall develop a training 
programme consistent with: 

(i) the current and future skill needs of the 
Enterprise; 

(ii) the size, structure and nature of the 
operations of the Enterprise; 

(iii) the need to develop vocational skills 
relevant to the Enterprise and the rail 
industry through courses conducted by 
accredited educational institutions and 
providers. 

(c) Where it is agreed a Training Committee be 
established, that Committee should be con- 
stituted by equal numbers of employer and 
employee representatives, unless otherwise 
agreed between the parties, and have a 
charter which clearly states its role and 
responsibilities that includes: 

(i) Assess training programmes at the en- 
terprise level within the terms of the 
restructured award. The assessment 
shall be in relation to both on the job and 
off the job training. 

(ii) Assess qualifications of employees, 
where necessary with the assistance of 
local, state and national training/educa- 
tion authorities. 

(iii) Assess applications of employees for 
training programmes with due regard to 
a set of negotiated criteria so that 
training is provided equitably to em- 
ployees. 

(d) (i) Where, as a result of consultation in 
accordance with subclause (2) of clause 
15, or through a training committee and 
with the employee concerned, it is 
agreed that additional training in accor- 
dance with the programme developed 
pursuant to paragraph (b) of this sub- 
clause herein should be undertaken by 
an employee, that training may be 
undertaken either on or off the job. 
Provided that if the training is under- 
taken during ordinary working hours the 
employee concerned shall not suffer any 
loss of pay. The Commission shall not 
unreasonably withhold such paid train- 
ing leave. 

(ii) Any cost associated with enrolment and 
the purchase of prescribed text books 
(excluding those text books which are 
available in the Commission's technical 
library) incurred in connection with the 
undertaking of training shall be reim- 
bursed by the Commission upon pro- 
duction of evidence of such expenditure. 
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Provided that reimbursement shall also 
be on an annual basis, subject to 
presentation or reports of satisfactory 
progress. 

(iii) Travel cost incurred by an employee in 
undertaking training in accordance with 
this clause which exceed those normally 
incurred in travelling to and from work 
shall be reimbursed by the Commission. 

(e) All issues of paid training leave, including 
quantum and Training Committees, shall be 
reviewed between the parties after 12 months 
operation. The Union reserve the right to 
press for mandatory prescription of a mini- 
mum number of training hours per annum, 
without loss of pay, for and employee 
undertaking training to meet the needs of the 
Enterprise. 

(f) Where necessary the Commission will re- 
train the existing workforce as changes 
occur. No employee will be forced to retrain. 

5. Clause 16 —Reserved: Delete the number and title of 
this clause and insert in lieu thereof: 

16. Fixed Term Contracts. 
(1) Fixed term contracts shall only apply to an officer 

who is engaged for a specific project or in other 
circumstances agreed with the union. 

(2) A fixed term contract shall mean a contract that 
is for a specific period of time. 

(3) A fixed term contract may have a renewal clause 
that can be agreed between the parties. 

(4) Prior to a fixed term contract being entered into, 
the Commission shall seek the agreement in 
writing of the Union. The Union shall not 
unreasonably withhold agreement. 

6. Clause 66 —Rates of Pay: Delete subclause (7) of this 
clause and insert in lieu thereof: 

(7) Salary Tables 
(a) Unclassified Officers automatic range 

Per Annum 
$ 

Level 1 
Under 17 years 10,446 

17 years 12,207 
18 years 14,238 
19 years 16,480 
20 years 18,507 
21 years or 1st year Adult 

Service 20,331 
22 years or 2nd year Adult 

Service 20,983 
23 years or 3rd year Adult 

Service 21,634 
24 years or 4th year Adult 

Service 22,281 
25 years or 5th year Adult 

Service 22,932 
26 years or 6th year Adult 

Service 23,583 
27 years or 7th year Adult 

Service 24,332 
28 years or 8th year Adult 

Service 24,850 
29 years or 9th year Adult 

Service 25,616 
(b) Classified Officers 

Level 1 

Per Annum 
$ 

Level 2 
1st Increment 26,533 
2nd Increment 27,236 
3rd Increment 27,975 
4th Increment 28,756 
5th Increment 29,573 
Level 3 
1st Increment 30,696 
2nd Increment 31,571 
3rd Increment 32,473 
4th Increment 33.399 
Level 4 
1st Increment 34,669 
2nd Increment 35,664 
3rd Increment 36,688 
Level 5 
1st Increment 38,660 
2nd Increment 39,993 
3rd Increment 41,378 
4th Increment 42,815 

7. Clause 67 —Temporary Clerks: Delete this clause and 
insert in lieu thereof: 

67. —Temporary Clerks. 
(1) Temporary Clerks shall not be engaged without 

the approval of the Commission in any position 
classified above level 1. 

(2) The provisions of Clauses 3 —State Wage Princi- 
ples, 10 —Free Passes, Privilege Tickets Etc., 
23 —Hours of Duty, 24 —Saturday Work, 25 — 
Sunday Work, 26 —Travelling Time, 27 —Over- 
time, 36 —Annual Leave, 37—Annual Leave 
Bonus, 38 —Public Holidays, 39 —Long Service 
Leave, 40 — Sick Leave, 43 — Bereavement Leave, 
51 — Shift Work Allowances, 52 —On Call Allow- 
ance, 53 —District Allowances, 54 —Away From 
Home and Meal Allowances and 58 —Property 
Allowance will apply to temporary clerks. 

(3) The provisions of Clause 8 — Resignations and 
Retirements shall apply to temporary clerks 
provided that the notice of termination shall be 
one week in lieu of four weeks. 

(4) The rate of pay for temporary clerks shall be: 
Salary 

Per Annum 
$ 

First six months 21,387 
Thereafter 21,925 

8. Clause 68 —Railway Construction etc Work: Delete 
this clause and insert in lieu thereof: 

68. Railway Construction Etc Work 
(1) This section of the Award shall apply to clerical 

officers, foremen, timekeepers and storemen em- 
ployed on railway construction and/or special 
maintenance or reconstruction work on opened 
lines. 

(2) Subject to the provisions of any agreement for 
credit day or similar working, the hours of duty 
for all officers employed on construction work 
shall be 38 hours per week. 

(3) Sunday Work —Clause 25 —Sunday Work of this 
Award shall apply. 

(4) Travelling Allowance —Officers called upon to 
travel away from the job shall be paid expenses 
as per Clause 54 —Away From Home and Meal 
Allowances of this award. 

(5) Accommodation —Officers shall be supplied with 
accommodation, including stretcher, crockery and 
cooking utensils, rent free. At the discretion of the 
Head of Branch a cook may be provided. 

(6) District Allowance —Clause 53 —District Allow- 
ance of this Award shall apply. 
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(7) Free Passes, Privilege Tickets etc. —The condi- 
tions of Clause 10 — Free Passes, Privilege Tickets 
etc. of this award shall apply, subject to the 
provisons that officers with dependants who have 
not their families with them shall be granted four 
privilege passes per annum. 

(8) Preparatory and Completion work —In cases 
where preparatory work in Perth has to be 
performed before proceeding to job and/or where 
work has to be finalised after return to Perth, the 
rates of pay shall operate from time of commence- 
ment of work to date of finishing. In other cases 
payment starts from time of leaving Perth and 
ceases on return thereto. 

(9) Leave of Absence —Clause 36 —Annual Leave, 
Clause 37 —Annual Leave Bonus and Clause 
38 —Public Holidays of this Award shall .apply, 
subject to the provisions that if the engagement is 
for a period of less than six months, two day's 
leave for each month shall be granted. 

(10) Sick Pay and Bereavement Leave —Sick pay will 
be granted in accordance with the provisions of 
Clause 40 —Sick Leave and Bereavement Leave 
in accordance with the provisions of Clause 
43 —Bereavement Leave of this award. 

(11) Long Service Leave —The provisions of Clause 
39 —Long Service Leave of this award shall 
apply. 

(12) Rates of Pay —The following rates of pay and 
allowances, including all payments for normal 
overtime and allowances other than district allow- 
ances, shall operate, but overtime in accordance 
with Clause 27 —Overtime of this Award shall 
apply where it is necessary to bring officers on 
duty for any special purpose outside the ordinary 
hours of duty. 
(a) Foremen —Total salary per annum ranging 

from $26,533 to $33,399. Actual rate for each 
job to be fixed by the Head of Branch. 

(b) Clerical staff. Timekeepers and Storemen 
(Wages): — 

Salary 
Per Annum 

$ 
(i) First Clerk with one or more 

clerks and or timekeepers 24,631 
(ii) First Clerk with one or more 

clerks and or timekeepers if 
required to act as Pay Master 26,594 

(iii) First Clerk without assistance 22,839 
(iv) Traffic Clerk 22,149 
(v) Timekeeper and Assistance 

Clerk 21,155 
(vi) Storekeeper 20,384 

(c) Inspector Permanent Way —first increment 
of Level 3 of Clause 66(7)(b) —Rates of 
Pay— plus an allowance at the rate of $15.50 
per week whilst required to live away from 
home. 

8. Schedule D Traditional Provisions —Broadbanding of 
Salaries: Delete Table A, Table C and Table D of this 
Schedule and insert in lieu thereof: 

Replaced 
Salary Salary 
Tables Tables 

Replaced 
Salary Salary 
Tables Tables 

Per Per 
Annum Annum 

Table A 
(i) Officers auto- 

matic range 

Under 17 
Age 17 

(i) Unclassi- 
fied Officers 
automatic 
range Level 1 

Per Per 
Annum Annum 

Age 18 14,238 14,238 
Age 19 16,480 16,480 
Age 20 18,507 18,507 

21 or 1st yr 
adult serv. 20,331 20,331 

22 or 2nd yr 
adult serv. 20,983 20,983 

23 or 3rd yr 
adult serv. 21,634 21,634 

24 or 4th yr 
adult serv. 22,281 22,281 

25 or 5th yr 
adult serv. 22,932 22,932 

26 or 6th yr 
adult serv. 23,583 23,583 

27 or 7th yr 
adult serv. 24,332 24,332 

28 or 8th yr 
adult serv. 24,850 

29 or 9th yr 
adult serv. 25,616 

(ii) Classified Offi- 
cers 

Class 6 Min. 22,932 22,932 
Inter 23,583 23,583 
Max. 24,332 24,332 

Class 5 Min. 24,850 24,850 
Max. 25,616 25,616 

Class 4 Min. 26.366 26,533 
Max. 27,116 27,236 

Class 3 Min. 27,947 27,975 
Inter 28,816 28,756 
Max. 29,732 29,573 

Class 2 Min. 30,673 30,696 
Inter 31,608 31,571 
Max. 32,549 32,473 

Class 1 Min. 33,536 33,399 
Class 1 Inter 34,541 34,669 

Max. 35,531 35,664 
Class Sp 1 Min. 36,538 36,688 
Class Sp 1 Inter 37,528 

Max. 38,536 38,660 
Class Sp 2 Min. 39,525 39,993 

Inter 40,588 41,378 
Max 41,647 

Class Sp 3 Min. 42,776 
Max. 43,964 42,815 

Table C —Clerical Assistants 
(i) Level 1 

Not in use 
(ii) Level 2 

Under 17 
Age 17 years 
Age 18 years 
Age 19 years 
Age 20 years 

1st Incr. 
2nd Incr. 5 
3rd Incr. 

4th Incr. 

10,446 
12,207 
14,238 
16,480 
18,507 Level 

Unclassi- 
fied 

10,446 
12,207 

21 or 1st yr 
adult serv. 20,331 20,331 

22 or 2nd yr 
adult serv. 20,983 20,983 

23 or 3rd yr 
adult serv. 21,634 21,634 

24 or 4th yr 
adult serv. 22,281 22,281 

22,932 25 or 5th yr 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 353 

Replaced 
Salary Salary 
Tables Tables 

5 $ 
Per per 

Annum Annum 
23,583 

24,850 

Table D —Refreshment Room 
Managers 

Class (F) Min. 20,331 
Max. 20,983 

(E) Min. 21,497 
(D) 22,281 
(E) Max. 22,795 

(C) and (B Min.) 
(B) Max. 

24,332 
24,861 

26,747 

25,616 

20.331 
20,983 
21,634 
22,281 
22,932 
23,583 
24.332 
24,850 
25,616 
26,533 
27,236 
27,975 
28,756 
29,573 

26 or 6th yr 
a/serv. 
27 or 7th yr 
a/serv. 
28 or 8th yr 
a/serv. 
29 or 9th yr 
a/serv. 

Level 2 

SCHOOL EMPLOYEES (INDEPENDENT DAY AND 
BOARDING SCHOOLS) AWARD 1980 

No. 7 of 1979. 
UNIVERSITY COLLEGES AND SWANLEIGH 

AWARD 1980 
No. R 7B of 1979. 

TEACHERS' AIDES' (INDEPENDENT SCHOOLS) 
AWARD 1988 

No. A27 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Guildford Grammar and Others 

No. 1416 of 1991. 
No. 1849 of 1991. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

.and 
St Thomas More College and Others. 

No. 1436 of 1991. 
No. 1850 of 1991. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
The Catholic Education Commission of W.A. and Others. 

No. 1438 of 1991. 
COMMISSIONER S.A. KENNEDY. 

13 January 1992. 
Reasons for Decision. 

THE COMMISSIONER: These are applications to vary 
three awards: the School Employees (Independent Day and 
Boarding Schools) Award 1980; the University Colleges and 

Swanleigh Award, 1980; and the Teachers' Aides' (Inde- 
pendent Schools) Award 1988. 

Three of the applications (Matters No. 1416 of 1991, 1436 
of 1991 and 1438 of 1991) seek to vary each of the awards 
to provide for wage increases of 2.5% pursuant to the 
Principles established by the Commission in Court Session 
in Matter No. 704 of 1991 (the June 1991 State Wage Case). 
The schedules, as amended by leave, incorporate these 
variations, an expression of the commitment required, and 
a provision to meet the requirement for establishment of 
consultation means between employees and employers. 

There are also proposals to vary the various hours clauses, 
with other parallel changes to provisions such as the annual 
leave clauses. The parties say these last are for the purpose 
of stating better an existing entitlement without any change 
to that entitlement. 

A further variation sought is the addition of a registered 
association of employers, the Association of Independent 
Schools of Western Australia (Inc.) as a named respondent 
to the school employees award and to the teachers' aides 
award. 

All these variations are before the Commission by consent 
with the parties seeking an operative date of 1 January 1992. 

The other applications (Matters No. 1849 of 1991 and 
1850 of 1991) seek respectively to vary the School 
Employees' (Independent Day and Boarding Schools) 
Award 1979 and the University Colleges and Swanleigh 
Award 1980 to incorporate a third minimum rates adjust- 
ment. 

These variations too are by consent and the parties agree 
to an operative date of 1 January 1992. 

The parties relevantly consent to a concurrent determina- 
tion of the applications to vary so far as these applications 
relate to each award. 

The tests to apply so far as the wage increase of 2.5% is 
concerned are set down in Matter No. 704 of 1991 [the June 
1991 State Wage Case]. In these instances the parties say 
that having regard for existing provisions in the respective 
awards and for the variations now sought, the tests have been 
met. I accept that. 

The amounts for the minimum rates adjustment were 
identified on transcript and are based on increments the 
subject of earlier proceedings. The parties seek to incorpo- 
rate them in the rates in the same manner as occurred for 
the first and second adjustments, though it was acknowl- 
edged by some parties that the manner of expressing the 
rates would be the subject of discussion prior to the due date 
for the fourth adjustment. 

So far as the award covering teachers' aides is concerned, 
the parties advised that they intended to discuss minimum 
rates adjustments early in 1992. 

I am satisfied that the applications to incorporate a third 
minimum rates adjustment should be ratified. 

There are some matters of clarity of expression in respect 
of the proposed amended schedules which will be raised 
with the parties. Subject to this, the awards will be varied 
with effect on the agreed operative date. 
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SCHOOL EMPLOYEES (INDEPENDENT DAY & 
BOARDING SCHOOLS) AWARD 1980 

No. 7 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Guildford Grammar School and Others. 

No. 1416 of 1991. 
No. 1849 of 1991. 

COMMISSIONER S.A. KENNEDY. 
23 January 1992. 

Order. 
HAVING heard Mr M. Nolan on behalf of the Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch, 
Mr M. O'Connor by warrant on behalf of various Respon- 
dents, Mr L. McGinniss on behalf of the Roman Catholic 
Archbishop of Perth (Inc.), and, by leave, Mr R. Gifford on 
behalf of the Association of Independent Schools of Western 
Australia (Inc.), now therefore I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 1979 
do hereby orders — 

That the School Employees (Independent Day & 
Boarding Schools) Award, 1980 as amended shall be 
further varied in accordance with the following 
Schedule with effect on and from the 1st day of January 
1992. 

(Sgd.) S.A. KENNEDY, 
IL.S.I Commissioner. 

Schedule. 
1. Clause 2.— Arrangement:— 

A. Delete the number and title "2A. State Wage 
Principles —September 1989" and insert in lieu a 
new number and title "2A. State Wage Princi- 
ples-June 1991". 

B. Immediately following the number and title "34. 
Superannuation" insert a new number and title 
"35. Consultative Provisions". 

2. Clause 2A. —State Wage Principles — September 1989: 
Delete this clause and insert in lieu the following: — 

2A. —State Wage Principles —June 1991. 
It is a term of this award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 6.— Contract of Employment: Immediately 
after subclause (6) of this clause insert the following 
subclause: — 

(7) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training consis- 
tent with the classification structure of this award; 
provided that such duties are not designed to 
promote de-skilling. 

4. Clause 7. — Hours: Delete subclauses (1) and (5) of this 
clause and insert in lieu the following respectively: — 

(1) Subject to this award, the ordinary working hours 
for full-time employees shall be an average of 38 
hours per week, to be worked in not more than 40 
hours in any week, or eight in any day and shall 
be worked on any five days of the week. 

(5) As the means of working a 38 hour week, a 
full-time employee who works 40 hours per week, 
shall be entitled to payment including shift and 
weekend penalties for the following days on 

which the employee shall not be required to attend 
for work: 
(a) Three agreed days during the first school 

term vacation in each year. 
(b) Two agreed days during each of the other 

school term vacations. 
(c) Five agreed days during the Christmas 

vacation. 
5. Clause 14. —Part-Time Workers: Delete subclause (2) 

of this clause and insert in lieu the following: — 
(2) When an employee is employed under the 

provisions of this clause, he/she shall receive 
payment for annual leave, public holidays and sick 
leave on a pro rata basis in the same proportion 
as the number of hours regularly worked each 
week bears to 40 hours except where an agreement 
has been reached pursuant to subclause (7)(b) of 
Clause 7. — Hours of this award; in which case the 
proportion shall be based on 38 hours. 

6. Clause 16. —Annual Leave: Delete subclause (9) of this 
clause and insert in lieu the following: — 

(9) The provisions of this clause shall apply to 
part-time workers on a pro rata basis in the same 
proportions as the average number of hours 
worked each week in the qualifying period bear 
to 40, except where an agreement has been 
reached pursuant to subclause (7)(b) of Clause 
7.— Hours of this award; in which case the 
proportion shall be based on 38 hours. 

7. Clause 32. — Wages: 
A. Delete subclause (1) of this clause and insert in 

lieu the following: — 
(1) The minimum weekly rates of wage payable 

to employees covered by this award shall be: 
Total Wage 

$ 
Level 1 
Cleaner 360.00 
Level 2 
Domestic employees including — 
Kitchen Attendant 
House Attendant 
Dining Attendant 
Laundry Attendant 
Sewing Attendant 365.10 
Level 3 
Cooks (Other) 371.20 
Level 4 
Gardener/Groundsperson, Grade 1 378.30 
Level 5 
First Cook (Grade 1), or Cook working alone 
Gardener/Groundsperson, Grade 2 
Sewing Supervisor 387.00 
Level 6 
Senior Gardener/Groundsperson, Grade 1 
First Cook, Grade 2 398.10 
Level 7 
Senior Gardener/Groundsperson, Grade 2 
Tradesperson Cook 412.40 
Level 8 
Head Groundsperson 494.20 

B. Delete paragraph (b) of subclause (3) of this clause 
and insert in lieu the following: — 
(b) Senior employees other than the Head 

Groundsperson and leading hands appointed 
as such by the employer to be in charge of 
three or more other employees shall be paid 
$16.50 per week in addition to the rates 
prescribed herein. 

C. Delete subclause (5) of this clause and insert in 
lieu the following: — 
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(5) On and from 1 January 1992 the wage rates set out 
in subclause (1) of this clause include the first, 
second and third instalments of the Minimum 
Rates Adjustment Principle. Relativities have 
been established at 87.4% of the tradesperson's 
rate at Level 1 and 100% of the tradesperson's rate 
for a trade trained Senior Cook at Level 7. 

8. Clause 34. —Superannuation: Immediately after this 
clause insert a new clause as follows: — 

35. —Consultative Provisions. 
(1) The parties to this award are committed to award 

modernisation and to improving efficiency, and to 
enhance the career opportunities and job security 
of employees. 

(2) In order to facilitate the outcomes of subclause (1) 
hereof, there will be consultation and, as appropri- 
ate, there will be established consultative mecha- 
nisms with equitable representation of employers 
and the Union which will provide: 
(a) for the continuation of the award restructur- 

ing process as determined, from time to time, 
by the Western Australian Industrial Rela- 
tions Commission; 

(b) a forum which will deal with ongoing claims 
for wages and conditions; 

(c) the means by which the development of the 
independent school sector can be positively 
pursued by the parties. 

(3) Liberty to apply is reserved in respect of any 
amendments, deletions or additions pertaining to 
the provisions of this clause. 

9. Appendix II — Respondents: Immediately following the 
last named respondent in this appendix, insert the following 
respondent association and its address as follows: — 

Association of Independent Schools of 
Western Australia (Inc.) 
3/41 Walters Drive 
Herdsman Business Park 
OSBORNE PARK WA 6017 

That the Teachers' Aides" (Independent Schools) 
Award 1988 as amended be further varied in accor- 
dance with the following Schedule with effect on and 
from the 1st day of January 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: 

A. Delete the number and title "2A. State Wage 
Principles —September 1989" and insert in lieu a 
new number and title "2A. State Wage Princi- 
ples—June 1991". 

B. Immediately following the number and title "21. 
Superannuation" insert a new number and title 
"22. Consultative Provisions". 

2. Clause 2A. — State Wage Principles —September 1989: 
Delete this clause and insert in lieu the following: — 

2A. —State Wage Principles —June 1991. 
It is a term of this award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 10. —Contract of Employment: Immediately 
after subclause (2) of this clause insert the following 
subclause: — 

(3) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training consis- 
tent with the classification structure of this award; 
provided that such duties are not designed to 
promote de-skilling. 

4. Clause 14. —Wages: 
A. Delete subclause (1) of this clause and insert in 

lieu the following: — 
(1) The minimum hourly rate of wage payable to 

employees covered by this award shall be 
according to the following scale: 

Per Hour 

TEACHERS' AIDES' (INDEPENDENT SCHOOLS) 
AWARD 1988 

No. A 27 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
The Catholic Education Commission of Western Australia. 

No. 1438 of 1991. 
COMMISSIONER S.A. KENNEDY. 

23 January 1992. 
Order. 

HAVING heard Mr M. Nolan on behalf of the Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch. 
Mr M. O'Connor by warrant on behalf of various Respon- 
dents, Mr L. McGinniss on behalf of the Roman Catholic 
Archbishop of Perth (Inc.), and, by leave, Mr R. Gifford on 
behalf of the Association of Independent Schools of Western 
Australia (Inc.), now therefore I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 1979 
do hereby orders — 

s ep 1 
s ep 2 
s ep 3 
s ep 4 
s ep 5 
s ep 6 
s ep 7 
s ep 8 
s ep 9 
s ep 10 
s ep 11 
s ep 12 
s ep 13 
Progression along the wages scale shall be by 
annual increment. 

Level One 
Teachers' Aides in Primary Schools, Pre-Primary 

Schools or Pre-schools, Teaching Assistants 
Enter Step 1 
Exit Step 4 
Level Two 

Teachers' Aides in Aboriginal Schools, where the 
required training has been completed 

Teachers' Aides involved in a Special Education 
Programme (a part-time programme for one or more 
students within a mainstream school) 
Enter Step 2 
Exit Step 5 
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Level Three 
Teachers' Aides in Aboriginal Secondary Schools 
Teachers' Aides in Special Education Centres (a 

full-time class, serving a region, within a mainstream 
school) 
Enter Step 2 
Exit Step 7 
Level Four 

Teachers' Aides in Aboriginal Schools on satisfac- 
tory completion of the first year of Aboriginal 
Teachers' Training Course 

Employees who have completed an approved 
"Classroom Assistant" Course at a recognised training 
institution or equivalent as agreed between the Union 
and the Respondents 

Teachers' Aides in Special Education Schools 
(schools with limited enrolment to students with a 
particular disability) 

Teaching Assistants who have completed initial 
training as detailed in the Aboriginal Teaching Assis- 
tants Programme Manual 
Enter Step 8 
Exit Step 11 

Teachers' Aides in Special Education Schools who 
have completed an approved "Classroom Assistant" 
Course at a recognised training institution 

Teaching Assistants who have completed year 1 of 
the Diploma of Teaching or Bachelor of Education as 
specified in the Aboriginal Teaching Assistants Pro- 
gramme Manual 
Step 12 
Level Five 

Employees who have completed the Child Care 
Certificate, National Nursery Examination Board Cer- 
tificate or other equivalent qualifications as agreed 
between the Union and the Respondents 

Teachers' Aides in Aboriginal Schools on satisfac- 
tory completion of the second year of Aboriginal 
Teachers' Training Course 

Teaching Assistants who have completed year 2 of 
the Diploma of Teaching or Bachelor of Education as 
specified in the Aboriginal Teaching Assistants Pro- 
gramme Manual 
Step 13 

B. Delete paragraph (a) of subclause (3) of this clause 
and insert in lieu the following: — 
(a) Child Care Workers $ 

1st year of experience 11.19 
2nd year of experience 12.37 
3rd year of experience 13.00 
4th year of experience 13.63 
5th year of experience 14.27 

5. Clause 21. —Superannuation: Immediately after this 
clause insert a new clause as follows: — 

22. — Consultative Provisions. 
(1) The parties to this award are committed to award 

modernisation and to improving efficiency, and to 
enhance the career opportunities and job security 
of employees. 

(2) In order to facilitate the outcomes of subclause (1) 
hereof, there will be consultation and, as appropri- 
ate, there will be established consultative mecha- 
nisms with equitable representation of employers 
and the Union which will provide: 
(a) for the continuation of the award restructur- 

ing process as determined, from time to time, 
by the Western Australian Industrial Rela- 
tions Commission; 

(b) a forum which will deal with ongoing claims 
for wages and conditions; 

(c) the means by which the development of the 
independent school sector can be positively 
pursued by the parties. 

(3) Liberty to apply is reserved in respect of any 
amendments, deletions or additions pertaining to 
the provisions of this clause. 

6. Schedule of Respondents: Immediately following the 
last named respondent in this Schedule, insert the following 
respondent association and its address as follows: — 

Association of Independent Schools of 
Western Australia (Inc.) 
3/41 Walters Drive 
Herdsman Business Park 
OSBORNE PARK WA 6017 

UNIVERSITY COLLEGES AND SWANLEIGH AWARD 
1980 

No. R 7B of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
St Thomas More College and Others. 

No. 1436 of 1991. 
No. 1850 of 1991. 

COMMISSIONER S.A. KENNEDY. 
23 January 1992. 

Order, 
HAVING heard Mr M. Nolan on behalf of the Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
and Mr M. O'Connor on behalf of various Respondents, now 
therefore I the undersigned, pursuant to the powers conferred 
by the Industrial Relations Act 1979 do hereby orders — 

That the University Colleges and Swanleigh Award 
1980 as amended be further varied in accordance with 
the following Schedule with effect on and from the 1st 
day of January 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement:— 

A. Delete both occurrences of the number and title 
"2A. State Wage Principles —September 1989" 
and insert in lieu a new number and title "2A. 
State Wage Principles —June 1991". 

B. Immediately following the number and title "33. 
Superannuation" insert a new number and title 
"34. Consultative Provisions". 

2. Clause 2A. —State Wage Principles —September 1989: 
Delete both occurrences of this clause and insert in lieu the 
following: — 

2A. —State Wage Principles —June 1991. 
It is a term of this award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 704 
of 1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

3. Clause 6. —Contract of Employment: Immediately 
after subclause (6) of this clause insert the following 
subclause: — 

(7) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training consis- 
tent with the classification structure of this award; 
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provided that such duties are not designed to 
promote de-skilling. 

4. Clause 7.— Hours: Delete subclauses (1) and (5) of this 
clause and insert in lieu the following respectively: — 

(1) Subject to this award, the ordinary working hours 
for full-time employees shall be an average of 38 
hours per week, to be worked in not more than 40 
hours in any week, or eight in any day and shall 
be worked on any five days of the week. 

(5) As the means of working a 38 hour week, a 
full-time employee who works 40 hours per week, 
shall be entitled to payment including shift and 
weekend penalties for the following days on 
which the employee shall not be required to attend 
for work: 
(a) Three agreed days during the first school 

term vacation in each year. 
(b) Two agreed days during each of the other 

school term vacations. 
(c) Five agreed days during the Christmas 

vacation. 
5. Clause 14. —Part-Time Employees: Delete subclause 

(2) of this clause and insert in lieu the following: — 
(2) When an employee is employed under the 

provisions of this clause, he/she shall receive 
payment for annual leave, public holidays and sick 
leave on a pro rata basis in the same proportion 
as the number of hours regularly worked each 
week bears to 40 hours except where an agreement 
has been reached pursuant to subclause (7)(b) of 
Clause 7. —Hours of this award; in which case the 
proportion shall be based on 38 hours. 

6. Clause 31. —Wages: 
A. Delete subclause (1) of this clause and insert in 

lieu the following: — 
(1) The minimum weekly rates of wage payable 

to employees covered by this award shall be: 
Total Wage 

$ 
Level 1 
Cleaner 360.00 
Level 2 
Domestic employees including — 
Kitchen Attendant 
House Attendant 
Dining Attendant 
Laundry Attendant 
Sewing Attendant 365.10 
Level 3 
Cooks (Other) 371.20 
Level 4 
Gardener/Groundsperson, Grade 1 378.30 
Level 5 
First Cook (Grade 1), or Cook working alone 
Gardener/Groundsperson, Grade 2 
Sewing Supervisor 387.00 
Level 6 
Senior Gardener/Groundsperson, Grade 1 
First Cook, Grade 2 398.10 
Level 7 
Senior Gardener/Groundsperson, Grade 2 
Tradesperson Cook 412.40 
Level 8 
Head Groundsperson 494.20 

B. Delete paragraph (b) of subclause (3) of this clause 
and insert in lieu the following: — 
(b) Senior employees other than the Head 

Groundsperson and leading hands appointed 
as such by the employer to be in charge of 
three or more other employees shall be paid 

$16.50 per week in addition to the rates 
prescribed herein. 

C. Delete subclause (5) of this clause and insert'in 
lieu the following: — 

(5) On and from 1 January 1992 the wage rates set out 
in subclause (1) of this clause include the first, 
second and third instalments of the Minimum 
Rates Adjustment Principle. Relativities have 
been established at 87.4% of the tradesperson's 
rate at Level 1 and 100% of the tradesperson's rate 
for a trade trained Senior Cook at Level 7. 

7. Clause 33. — Superannuation: Immediately after this 
clause insert a new clause as follows: — 

34. —Consultative Provisions. 
(1) The parties to this award are committed to award 

modernisation and to improving efficiency, and to 
enhance the career opportunities and job security 
of employees. 

(2) In order to facilitate the outcomes of subclause (1) 
hereof, there will be consultation and, as appropri- 
ate, there will be established consultative mecha- 
nisms with equitable representation of employers 
and the Union which will provide: 
(a) for the continuation of the award restructur- 

ing process as determined, from time to time, 
by the Western Australian Industrial Rela- 
tions Commission; 

(b) a forum which will deal with ongoing claims 
for wages and conditions; 

(c) the means by which the improvement of 
efficiency and cost effectiveness within the 
residential establishments sectors as engaged 
in by employers bound by this award can be 
positively pursued. 

(3) Liberty to apply is reserved in respect of any 
amendments, deletions or additions pertaining to 
the provisions of this clause. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 

No. R32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Klikk Pty Ltd 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 383 of 1989. 
COMMISSIONER J.A. NEGUS. 

24 January 1992. 
Order. 

HAVING been advised in writing by the parties of their 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That Klikk Pty Ltd is granted an exemption under 
Clause 45(10) of the Shop and Warehouse (Wholesale 
and Retail Establishments) State Award 1977 No. R32 
of 1976 from the requirement to pay superannuation 
contributions into the Retail Employees Superannua- 
tion Trust (R.E.S.T.). 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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SHOP AND WAREHOUSE (WHOLESALE AND SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD RETAIL ESTABLISHMENTS) STATE AWARD 

No. R32 of 1976. No. R32 of 1976. 

WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. Industrial Relations Act 1979. 

Laubman and Pank Optometrist Pty Ltd Roy Galvin and Co Pty Ltd 

and and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 382 of 1989. 

COMMISSIONER J.A. NEGUS. 

24 January 1992. 
Order. 

HAVING been advised in writing by the parties of their 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That Laubman and Pank Optometrist Pty Ltd is 
granted an exemption under Clause 45(10) of the Shop 
and Warehouse (Wholesale and Retail Establishments) 
State Award 1977 No. R32 of 1976 from the 
requirement to pay superannuation contributions into 
the Retail Employees Superannuation Trust (R.E.S.T.). 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 386 of 1989. 

COMMISSIONER J.A. NEGUS. 

24 January 1992. 
Order. 

HAVING been advised in writing by the parties of their 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That Roy Galvin and Co Pty Ltd is granted an 
exemption under Clause 45(10) of the Shop and 
Warehouse (Wholesale and Retail Establishments) 
State Award 1977 No. R32 of 1976 from the 
requirement to pay superannuation contributions into 
the Retail Employees Superannuation Trust (R.E.S.T.). 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

SHOP AND WAREHOUSE (WHOLESALE AND SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD RETAIL ESTABLISHMENTS) STATE AWARD 

No. R32 of 1976. No. R32 of 1976. 

WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Quairading Farmers Co-Operative Co. Ltd. 

and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 378 of 1989. 

COMMISSIONER J.A. NEGUS. 

24 January 1992. 
Order. 

HAVING been advised in writing by the parties of their 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That Quairading Farmers Co-Operative Co. Ltd. is 
granted an exemption under Clause 45(10) of the Shop 
and Warehouse (Wholesale and Retail Establishments) 
State Award 1977 No. R32 of 1976 from the 
requirement to pay superannuation contributions into 
the Retail Employees Superannuation Trust (R.E.S.T.). 

Industrial Relations Act 1979. 

Shenton Enterprises Pty Ltd 

and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 607 of 1989. 

COMMISSIONER J.A. NEGUS. 

24 January 1992. 
Order. 

HAVING been advised in writing by the parties of their 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That Shenton Enterprises Pty Ltd is granted an 
exemption under Clause 45(10) of the Shop and 
Warehouse (Wholesale and Retail Establishments) 
State Award 1977 No. R32 of 1976 from the 
requirement to pay superannuation contributions into 
the Retail Employees Superannuation Trust (R.E.S.T.). 

(Sgd.) J.A. NEGUS, (Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. [U.S.] Commissioner. 
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SOFT FURNISHING AWARD 
No. A 23 of 1982 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Dubrov Pty Ltd T/A Innovation and Others. 
No. 1449 of 1991. 

COMMISSIONER A.R. BEECH. 
29 January 1992. 

Order. 
HAVING heard Mr T. Daly on behalf of the Applicant and 
Ms G. Marton on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Soft Furnishing Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 10th day 
of January 1992. 

(Sgd.) A.R. BEECH, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete this clause and insert 

in lieu the following: 

2. —Arrangement. 
1. Title 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Mixed Function 
7. Wages 

7A Minimum Wage 
7B Supplementary Payments 
8. Payment of Wages 
9. Jjeading Hand 

10. Definitions 
11. Casual Employees 
12. Hours 
13. Overtime 
14. Meal Money 
15. Shift Work 
16. Public Holidays 
17. Annual Leave 
18. Away from Home and Travelling Time 
19. Contract of Service 
20. Under-Rate Employees 
21. Interviewing Employees and Inspection of Prem- 

ises 
22. Posting of Union Notices 
23. Junior Employees 
24. Junior Employee's Certificate 
25. Time, Wages and Superannuation Record 
26. Clock 
27. Breakdown 
28. Board of Reference 
29. Apprentices 
30. Sick Leave 
31. Rest Period and Meal Break 
32. Long Service Leave 
33. Part-Time Employees 
34. Compassionate Leave 
35. Jury Service 
36. First Aid Equipment 
37. No Reduction 
38. Dirt or Dust Money 
39. Junior Employees —Special Orders 
40. Maternity Leave 

41. Grievance/Dispute Procedure 
42. Outworkers 
43. Superannuation 
44. Structural Efficiency 

Respondents 

2. Clause 7.— Wages: Delete this clause and insert in lieu 
the following: 

7. —Wages. 
The minimum rates of wage for employees covered by 

this award shall be — 
(1) Classification: 

(a) Workroom Supervisor 
(b) Specialist Soft Furnishings 

Maker 
(c) Installer 
(d) Cutter 
(e) Machinist 
(f) Presser and Finisher 

Rate per 
week $ 
356.40 
326.50 

314.90 
311.50 
296.50 
272.90 

(2) Apprentices: 
(a) The rate per week for apprentices shall be the 

percentages shown in paragraph (b) hereof, 
of the total rate for a Specialist Soft 
Furnishings Maker. 

(b) Three Year Term % 
First Year 42 
Second Year 55 
Third Year 88 

(3) Junior Employees: 
(a) The wages per week for a junior employee 

shall be the percentage shown in paragraph 
(b) hereof, of the total rate for a Machinist. 

(b) Percentage: % 
Under 16 years 40 
Between 16 and 17 years 48.5 
Between 17 and 18 years 56 
Between 18 and 19 years 77 
Between 19 and 20 years 84 
Between 20 and 21 years 89.5 

3. Clause 7A. —Minimum Wage: Immediately following 
this clause insert new clause 7B. — Supplementary Payments 
as follows: 

7B. — Supplementary Payments. 
(1) In addition to the rates payable under the 

provisions of this award all adult employees shall 
be paid $30.50 per week for all purposes of this 
award provided that the amount payable to any 
employee pursuant to the foregoing provisions of 
this section shall be reduced by the amount of any 
payment being made to that employee in addition 
to the said rates, otherwise than pursuant to the 
provisions of this subclause, whether such pay- 
ment is being made by virtue of any order, 
industrial agreement, or other agreement. 

(2) The rate prescribed in this award for any classifi- 
cation mentioned in subclause (1) of clause 
7. —Wages is not amended by this subclause and 
shall not for the purpose of any other award, order, 
industrial agreement or other agreement or ar- 
rangement be deemed to have been so amended. 

4. Clause 9. —Leading Hands: Delete this clause and 
insert in lieu the following: 

9. —Leading Hands. 
An employee placed in charge of— 

(1) Not less than three and not more than 10 other 
employees shall be paid $16.10 per week extra. 

(2) More than 10 and not more than 20 other 
employees, shall be paid $19.90 per week extra. 

(3) More than 20 other employees shall be paid 
$26.20 per week extra. 
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5. Clause 43. —Superannuation: Following this clause 
insert new clause 44. — Structural Efficiency as follows: 

44. —Structural Efficiency. 
(1) Arising out of the decision of 8 September 1989 

in the Stage Wage Case and in consideration of 
the wage increases resulting from structural 
efficiency adjustments, employees are to perform 
a wider range of duties including work which is 
incidental or peripheral to their main tasks or 
functions. 
(a) An employer may direct an employee to 

carry out such duties as are within the limits 
of the employee's skill, competence and 
training consistent with the classification 
structure of this award provided that such 
duties are not designed to promote de- 
skilling. 

(b) An employer may direct an employee to 
carry out such duties and use such tools and 
equipment as may be required provided that 
the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by an employer pursu- 
ant to paragraphs (a) and (b) shall be 
consistent with the employer's responsibili- 
ties to provide a safe and healthy working 
environment. 

(2) The parties to this award are committed to 
co-operating positively to increase the efficiency, 
productivity and competitiveness of the soft 
furnishing industry and to provide and enhance 
career opportunities and job security for employ- 
ees in the industry. 

(3) At each individual workroom or enterprise, a 
consultative mechanism may be established by the 
employer, or shall be established upon request by 
the employees or the union. The consultative 
mechanism and procedure shall be as appropriate 
to the size, structure and needs of that particular 
individual workroom or enterprise. 

Efficiency measures or issues raised by the 
employer, an employee or group of employees, or 
by the union for consideration consistent with the 
objectives of subclause (2) hereof shall be 
processed through those consultative mechanisms 
and procedures. 

(4) Without limiting the rights of either employers or 
the union under arbitration processes in the 
jurisdiction of the Western Australian Industrial 
Relations Commission, the consultative mecha- 
nism as described in subclause (3) hereof may 
investigate the means of bringing about changes 
to flexibility and productivity at the enterprise 
level provided that — 
(a) The union is a party to any resultant 

agreement. 
(b) The majority of employees affected by any 

proposed change at the workroom or enter- 
prise genuinely agree to such change. 

(c) No employee shall suffer a fall in income as 
a result of such change. 

(d) No changes shall be effected which purport 
to amend this award. 

(e) The union will not unreasonably oppose any 
such agreement. 

6. Respondents: Delete List of Respondents and insert in 
lieu the following: 

List of Respondents. 
Anna's Curtains & Decor, 20 Ionic Place, Shelley 6155 
Australian Curtain Industries, 1/78 Norma Road, Booragoon 
6154 
Bemdale Blinds & Curtains, 13 Boag Place, Morley 6062 
Betta Curtains, 1485 Albany Highway, Cannington 6107 
Budget Drapes, 23 Winton Road, ioondalup 6027 
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Capital Curtains, 513 Leach Highway, Bateman 6153 
Carpet Liqudators, 10 Madison Road, Canning Vale 6155 
Chelsea Decor, 6 Canning Road, Kalamunda 6076 
Commercial Curtain Services, Arkwright Street, Rocking- 
ham 6168 
Competitive Curtain Manufacturers, Shop 26, Belmont 
Shopping Centre, Belmont 6104 
Curtain Bay, 99 Erindale Road, Balcatta 6021 
Curtain Capers, 403 West Point Centre, 396 Scarborough 
Beach Road, Osborne Park 6017 
Curtain Centre, 99A North Lake Road, Myaree 6154 
Curtain Centre, 231 Balcatta Road, Balcatta 6021 
Curtain City, Shop 2 Karrinyup Shopping Centre, Karrinyup 
6018 
Curtain Connection The, 436 Lord Street, Mt Lawley 6050 
Curtain Craft, 10 Broadway, Nedlands 6009 
Curtain Decor, 2/100 Frobisher Road, Osborne Park 6017 
Curtain Design, 207 Balcatta Road, Balcatta 6021 
Curtain Fayre, 199 Great Eastern Highway, Midland 6056 
Curtain Image, 3/16 Stanford Way, Malaga 6062 
Curtain Interiors, 352 Charles Street, North Perth 6006 
Curtain Lady The, Shop 1, 1 Royal Street, Osborne Park 
6017 
Curtain Makers (1989), Unit 7, 83 Hector Street, Osborne 
Park 6017 
Curtain World, 26 Oxleigh Drive, Malaga 6062 
Dubrov Pty Ltd t/as Innovation, 14 Kembla Way, Willetton 
6155 
Galaxy Soft Furnishings, Shop 81, Whitfords Shopping 
Centre, Hillarys 6065 
House of Curtains, 7 Rockingham Road, Hamilton Hill 6163 
Ideal Curtains, 54 Woodsome Street, Mt Lawley 6050 
Jam's Curtains & Manchester Balcatta, 200 Balcatta Road, 
Balcatta 6021 
Jam's Curtains & Manchester Greenwood, 30 Canham Way, 
Greenwood 6024 
Kelly's Home Decor, 386 Scarborough Beach Road, 
Osborne Park 6017 
Le File D'or Decor, 55 Grand Promenade, Bedford 6052 
Leslies Curtains, 781 Canning Highway, Applecross 6153 
Lou's Decor, 1/361 Wanneroo Road, Nollamara 6061 
Maria's Quality Curtains, 48 B Watkins Street, White Gum 
Valley 6162 
Maxwell Interiors, 201 Stirling Highway, Claremont 6010 
May's Curtains, Leach Hwv (Cnr North Lake Rd), Myaree 
6154 
Regent Soft Furnishings (1980), 8 Platt Court, Booragoon 
6154 
Ronald Webb Soft Furnishings, Unit 2A/129 Russell Street, 
Morley 6062 
Rowood Pty Ltd, Unit 2/12 Abrams Road, Balcatta 6021 
Sara's Curtains, 145 F Rockingham Road, Hamilton Hill 
6163 
Speciality Curtains & Drapes, 156A Burswood Road, 
Victoria Park 6100 
The Curtain Forum, Kingsley Village Shopping Centre, 
Kingsley 6026 
Tonia's Curtains, 345 Stirling Highway, Claremont 6010 
Vicky's Curtains, 93 Swan Street, Tuart Hill 6060 
Warren Harper Soft Furnishings, P/L24 Gordon Street, 
Osborne Park 6017 
Wee Willi Winkies, 84 Erindale Road, Balcatta 6021 
Window Witchery, Rear 8 Powell Street, Osborne Park 6017 
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TELFER GOLD MINE (PRODUCTION AND 
MAINTENANCE EMPLOYEES) AWARD 1987 

No. A 9 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Newcrest Mining Limited 
and 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others. 

No. 1579 of 1991. 
COMMISSIONER J.F. GREGOR. 

10 February 1992. 
Order. 

HAVING heard Mr B Williams on behalf of the Applicant 
and Mr S Booth on behalf of the Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the Telfer Gold Mine (Production and Mainte- 
nance Employees) Award 1987 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 7th day of February 
1992. 

(Sgd.) J.F. GREGOR, 
[L.S.l Commissioner. 

Schedule. 
Clause 28.— Definitions: Delete subclause (1) of this 

clause and insert in lieu thereof the following: 
(1) Mine Employees 

Requirements for the respective Levels 1-6 are 
as outlined in the documentation presented to the 
Commission on 23 August 1991 and as recorded 
in the Commission's file No. 1357 of 1990 (R2). 

TRANSPORT WORKERS (MOBILE FOOD 
VENDORS) AWARD 1987 

No. A3 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
Portius Pty Ltd trading as Flash Foods Canteen and Others. 

No. 1712 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

17 January 1992. 

HAVING heard Ms J. McCulloch on behalf of the Applicant 
and Mr J.N. Uphill on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Transport Workers (Mobile Food Vendors) 
Award 1987 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 17th day of January, 1992. 

(Sgd.) G.G. HALLIWELL. 
[U.S.] Senior Commissioner. 

Schedule. 
1. Clause 3 —Scope: Delete this clause and insert the 

following in lieu thereof: 

3.— Scope. 
This award shall apply to the employees following the 

vocations referred to in Clause 7 —Wages of this award and 
who are eligible for membership of the applicant organisa- 
tion and who are employed in the industry of mobile food 
vending. 

TRANSPORT WORKERS (MOBILE FOOD 
VENDORS) AWARD 1987 

No. A3 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
Portius Pty Limited trading as Flash Foods Canteen and 

Others. 
No. 1713 of 1991(R2) and 1714 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 January 1992. 

Reasons for Decision. 
(Given extemporaneously and as edited by the Senior 

Commissioner). 
SENIOR COMMISSIONER: These were applications to 
vary the Transport Workers (Mobile Food Vendors) Award 
to give effect to the second stage SEP, the 2.5% increase as 
allowed under the current State Wage Principles and the 
first, second, third and fourth minimum rates adjustments. 
The view of the Commission on the various items in dispute 
is as follows. 

Firstly, Clause 14.— Annual Leave. The standard annual 
leave provision of the Commission provides for four weeks 
annual leave and that is a four week period which is taken 
as four weeks. The proposal, as I raised with Mr Uphill, 
requires a split with annual leave and in ordinary circum- 
stances that is to be avoided, however I am satisfied from 
what I will call the tentative agreement but more particularly 
the evidence that was called on behalf of the respondent that 
it is essential, in the interests of structural efficiency in the 
industry, that the employers have the ability, (1) to have a 
shut down and (2) to have the employees take up to five days 
annual leave during that period. 

The award will be varied in the following terms: 
(a) An employer may observe a Christmas close down 

of not more than five days for the purpose of 
granting annual leave to employees; and 

(b) in the event of an employee being employed by 
an employer for portion only of a year he/she shall 
only be entitled to such leave on full pay as is 
proportionate to the length of service during that 
period with such employer. 

For the reasons I have just given it follows that the union's 
proposal for short term annual leave is refused. It would 
simply provide a third period, the ability to divide annual 
leave into three periods which, as I have already said, I 
regard as excessive. 

With the question of the sick leave, there is very little 
difference between the parties. I have looked at the proposal 
of the union, the proposed wording, and that is all it is, of 
the employer and I have also considered the wording of the 
Transport Workers (General) Award which is the major 
award in the industry in this state. In the result I am content 
that the employers' proposed wording is appropriate and that 
is the wording that will be used in the variation to the award. 
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The next matter in dispute is the contract of service and 
it is quite plain that in the interests of structural efficiency 
and the expansion of the business in this particular industry 
that the provision for the canvassing is a reasonable 
requirement of employers upon employees and it will be 
approved. I should add that it will be worded so that the 
union shall have liberty to apply if, after it is in operation, 
they believe an allowance is warranted. 

I am not prepared to grant the probationary clause in the 
contract of service counter proposal. It seems to me entirely 
unnecessary. Most awards of this Commission provide just 
simply for weekly employment. This award does likewise 
and I am not prepared to depart from that on this occasion. 

The question of the appropriate apparel is basically, I 
think, agreed and the wording will be that contained in the 
union's proposal. 

That takes us, in terms of numbers, to Clause 28.— 
Shortages and Change Money. I have some difficulty 
following the union position here. It seems to be that if the 
employee, from the evidence of Mr O'Connell, was running 
into a situation where they are monetarily behind, the earlier 
that is known to them and the smaller the amount that they 
may finish up having deducted from their wages is to their 
advantage rather than their disadvantage. In any event, I 
think, having regard to the economics of the industry as 
described by Mr O'Connell, that the clause should be 
included and so it will be. There will be a slight change of 
wording. It will read: 

"If shortages exceed $50 in any week the employer 
may agree to allow such shortages to carry over for 1 
week before being deducted from wages to be paid to 
the employee and shortages existing at the time of an 
employee ceasing employment may be deducted from 
any moneys owed to the employee." 

That's obviously reasonable because if the employee has 
incurred a debt arising directly from the employment it 
ought be repaid if there are moneys available under the 
contract of employment to do that and that provision will 
be included as well. 

With respect to training leave, it seems to me that 
notwithstanding that there are, to use Mr Uphill's words, a 
myriad of legislative provisions, the award is the document 
used by the employers and the union in the industry and it's 
appropriate, therefore, that the employers, as well as the 
union and its members, be aware of their obligations and 
rights and on that basis Clause 21. —Training Leave will be 
inserted into the award. 

I turn now to consider the operative date of the wage 
increases and the respective proposals made. It seems to me 
that from Mr O'Connell's evidence of the nature of the 
downturn in the industry the Commission ought to be 
cautious in what it does. So on that basis the proposal which 
is for the second stage SEP and the first minimum rate 
adjustment will be applied by the Commission and will be 
operative from the first pay period to commence on or after 
today. 

The second step, that is as to the 2.5% plus second, third 
and fourth minimum rates adjustment, the award will be 
varied on and from the first pay period to commence on or 
after 17 April 1992 because it seems to me that having 
reduced the initial increase from that proposed by the 
employers it is reasonable also to reduce the time of its 
introduction for the benefit of employees and that's what I 
have done. 

Appearances: Ms J.A. McCulloch appeared for the 
applicant. 

Mr J.N Uphill appeared for the respondents. 

72 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Portius Pty Ltd trading as Flash Foods Canteen and Others. 
No. 1713 of 1991(R2) and 1714 of 1991. 

Transport Workers (Mobile Food Vendors) Award 1987 
No. A3 of 1986. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
7 February 1992. 

Order. 
HAVING heard Ms J. McCulloch on behalf of the Applicant 
and Mr J.N. Uphill on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

1. That the Transport Workers (Mobile Food Ven- 
dors) Award 1987 be varied in accordance with 
the following Schedule A and that such variation 
shall have effect from the beginning of the first 
pay period commencing on or after the 17th day 
of January, 1992. 

2. That the Transport Workers (Mobile Food Ven- 
dors) Award 1987 be varied in accordance with 
the following Schedule B and that such variation 
shall have effect from the beginning of the first 
pay period commencing on or after the 17th dav 
of April, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: Delete this clause and insert 

the following in lieu thereof— 
2. —Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
2B. Commitment 

3. Scope 
4. Area 
5. Term 
6. Liberty to Apply 
7. Wages 
8. Extra Rates 
9. Hours 

9A. Implementation of 38 Hour Week 
9B. Procedures for In-Plant Discussions 
10. Overtime 
11. Time and Wages Record 
12. Meals 
13. Holidays 
14. Annual Leave 
15. Sick Leave 
16. Contract of Service 
17. Payment of Wages 
18. Location Allowance 
19. Definitions 
20. Learning Round 
21. Long Service leave 
22. Bereavement Leave 
23. Maternity Leave 
24. Air Conditioning 
25. Trade Union Training Leave 
26. Representative Interviewing Employees 
27. Leave to Attend Union Business 
28. Shortages and Change Money 
29. Dispute Settlement Procedures 
30. Award Modernisation 
31. Training Leave 

Schedule of Respondents 
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2. Clause 2A. —State Wage Principles —September 1989: 
Delete this clause and insert a new Clause 2A. — State Wage 
Principles —June 1991 as follows — 

2A. —State Wage Principles —June 1991. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Matter No. 704 of 
1991 not to pursue any extra claims, award or 
overaward, except where consistent with the the State 
Wage Principles. 

3. Clause 6. —Liberty to Apply: Delete this clause and 
insert the following in lieu thereof— 

6. —Liberty to Apply. 
Liberty is reserved to either party to apply at any 

time to vary Clause 9. — Hours and Clause 17. — Annual 
Leave of this Award. 

In addition. Liberty is reserved to either party to 
apply at any time to vary subclause (4) of Clause 
16. —Contract of Service as to an appropriate allow- 
ance. 

4. Clause 7. —Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof— 

(1) Classification: 
Mobile Canteen Operators $ 
Grade 1 
Driver of Rigid Vehicle to 4.5 
tonnes GVM or GCM 359.10 
Grade 2 
Driver of Rigid Vehicle to 4.5 
to 13.9 tonnes GVM or GCM 365.60 

(2) Leading Hands 
A leading hand appointed as such by the 

employer and placed in charge of— 
(a) Not less than three and not more than ten 

other employees shall be paid $17.90 per 
week extra. 

(b) More than ten and not more than twenty other 
employees shall be paid $26.70 per week 
extra. 

(c) More than twenty other employees shall be 
paid $33.90 per week extra. 

5. Clause 8. —Extra Rates: Delete this clause and insert 
the following in lieu thereof— 

8. —Extra Rates. 
(1) Employees who handle cash or cheque during any 

week or portion of a week as part of their duties 
and account for it shall be paid, in addition to the 
rate of wage prescribed by Clause 7. — Wages, of 
this award, as follows: — 
For any amount handled 

up to $20 .74c per week 
Over $20 but not 

exceeding $200 $1.40 per week 
Over $200 but not 

exceeding $600 $2.50 per week 
Over $600 but not 

exceeding $1000 $3.55 per week 
Over $1000 but not 

exceeding $1200 $5.10 per week 
Over $1200 but not 

exceeding $1600 $7.30 per week 
Over $1600 but not 

exceeding $2000 $8.55 per week 
Over $2000 $9.75 per week 

(2) An employee required to act as salesperson of 
goods in his or her vehicle shall be paid an extra 
$1.50 per week. 

(3) An employee who, in the course of his or her 
employment, drives a vehicle with self-loading 
equipment which requires the possession of a 
certificate of competency, shall be paid an extra 
$9.00 per week. 

6. Clause 9. — Hours: In subclause (3) of this clause delete 
the word 'he' and insert in lieu the words 'he/she'. 

7. Clause 9A. — Implementation of 38 Hour Week: In 
subclause (5) of this clause delete the word 'his' as it appears 
and insert in lieu the words 'his/her'. 

8. Clause 11. —Time and Wages Record: In subclause (2) 
of this clause delete the word 'him' and insert in lieu the 
words 'him/her'. 

9. Clause 12.— Meals: 
A. In subclause (1) of this clause delete the amount 

'$4.90' and insert in lieu the amount '$5.45'. 
B. In subclause (2) of this clause delete the amount 

'$3,35' and insert in lieu the amount '$3.70'. 
10. Clause 14.-Annual Leave: Immediately following 

subclause (8) of this clause insert a new subclause (9) as 
follows — 

(9) (a) An employer may observe a Christmas 
close-down of not more than five days for the 
purpose of granting annual leave to employ- 
ees. 

(b) In the event of an employee being employed 
by an employer for portion only of a year 
he/she shall only be entitled to such leave on 
full pay as is proportionate to the length of 
service during that period with such an 
employer. 

11. Clause 15. —Sick Leave: 
A. Delete subclause (3) of this clause and insert the 

following in lieu thereof — 
(3) To be entitled to payment in accordance with 

this clause the employee shall, as soon as 
reasonably practicable, advise the employer 
of his/her inability to attend for work, the 
nature of the illness or injury and the 
estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances shall be given to the employer 
not less than one hour prior to the employee's 
normal commencement time. 

B. Immediately following subclause (8) of this clause 
insert a new subclause (9) as follows — 
(9) Payment for a period of absence where an 

entitlement exists and which is supported by 
a doctor's certificate will only be made in 
that pay period provided the doctor's certifi- 
cate is presented prior to the end of that pay 
period. 

12. Clause 16. —Contract of Service: Immediately follow- 
ing subclause (3) of this clause insert new subclauses (4) and 
(5) as follows — 

(4) An employer may direct an employee to canvass 
for new clients and to call on businesses to discuss 
and encourage those businesses to allow the food 
vendors to call on a regular basis. 

(5) An employer may direct an employee to be 
reasonably groomed and to wear apparel suitable 
for the purpose of their employment. 

13. Clause 17. —Payment of Wages: Immediately follow- 
ing subclause (1) insert a new subclause (2) as follows — 

(2) Where the employer and the employee agree, the 
employee may be paid their wages by cheque or 
direct credit transfer. For the purposes of direct 
transfer, the employee shall nominate the account 
in a recognised financial institution. All costs 
associated with payment of wages in the manner 
prescribed above shall be borne by the employer. 

14. Clause 22. —Bereavement Leave: 
A. In subclause (1) of this clause insert after 

'husband,' the words 'which expression shall 
include a defacto husband or wife,'. 

B. In subclause (1) of this clause insert after 
'mother,' the words 'which expression shall 
include foster father or foster mother as the case 
may be,'. 
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15. Clause 28. —Shortages and Change Money: 

A. Delete subclauses (3) and (6) of this clause and 
insert a new subclause (3) as follows: 

(3) If shortages exceed $50.00 in any week the 
employer may agree to allow such shortage 
to carry over for one week before being 
deducted from wages to be paid to the 
employee and shortages existing at the time 
of an employee ceasing employment may be 
deducted from any moneys owed to the 
employee. 

B. In subclause (1) of this clause delete the words 
'him' and 'his' and insert in lieu the words 
'him/her' and 'his/her' respectively. 

C. In subclause (5) of this clause delete the words 
'he' and 'him' and insert in lieu the words 'he/she' 
and 'him/her' respectively. 

16. Clause 30. —Award Modernisation: Delete paragraph 
(e) of subclause (2) of this clause and insert the following 
in lieu thereof— 

(e) Any agreement shall be subject, where appropri- 
ate, to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a Schedule to this award and take 
precedence over any inconsistency. 

17. Clause 30. —Award Modernisation: Immediately 
following this clause insert a new Clause 31. —Training 
Leave as follows — 

31. —Training Leave. 

(1) Following a proper consultation, which may 
involve the setting up of training committees, the 
employer shall develop a training policy and 
program consistent with 

(a) the current and future skill needs of the 
enterprise; 

(b) the size, structure and nature of the opera- 
tions of the enterprise; 

(c) the need to develop vocational skills relevant 
to the enterprise and the Transport Industry, 
through courses conducted by accredited 
educational institutions and providers. 

(2) Where it is agreed by the employer that additional 
training should be undertaken by an employee, 
training may be undertaken either on or off the 
job. If the training is undertaken during ordinary 
working hours, the employee concerned shall not 
suffer any loss of pay. An employer shall not 
unreasonably withhold such paid training leave. 

Schedule B. 

1. Clause 7. —Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof— 

(1) Classification: 

Mobile Canteen Operators $ 
Grade 1 
Driver of Rigid Vehicle to 4.5 
tonnes GVM or GCM 374.50 
Grade 2 
Driver of Rigid Vehicle to 4.5 
to 13.9 tonnes GVM or GCM 382.20 

72 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Portius Pty Ltd trading as Flash Foods Canteen and Others. 
No. 1713 of 1991(R2) and 1714 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11 February 1992. 

Correction Order. 
TFIE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That whereas an error occurred in the issuance of the 
Order in Matter No. 1713 of 1991(R2) and 1714 of 
1991 dated the 7th day of February 1992, a correction 
is to be made to the instruction in item 4, by 
substituting the following in lieu thereof: 

4. Clause 7. —Wages: Delete subclause (1) and (2) of this 
clause and insert the following in lieu thereof— 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WINERIES AWARD 
No. 31 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Valencia Vineyards Pty Ltd and Others. 
No. 1849 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 January 1992. 

Order. 
HAVING heard Mr P. Malone on behalf of the Applicant 
and Mr P. Brunner on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Wineries Award 1969 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 21st day 
of January, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: Delete this clause and insert 

the following in lieu thereof— 

2. —Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Case Principles —September 1989 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Wages 
8. Hours of Work 
9. Overtime 

10. Meal Interval 
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11. Contract of Service 
12. Higher Duties 
13. Holidays 
14. Annual Leave 
15. Absence Through Sickness 
16. Payment of Wages 
17. Time & Wages Record 
18. No Reduction 
19. Under Rate Employees 
20. Junior Employees' Certificate 
21. Shift Work 
22. Right of Entry 
23. Board of Reference 
24. Posting of Award and Union Notices 
25. Long Service Leave 
26. General Conditions 
27. Superannuation 
28. Training 

Schedule of Respondents 
2. Clause 2. — Arrangement: Immediately following this 

clause insert a new Clause 2A. — State Wage Case Princi- 
ples—September 1989 as follows — 

2A. —State Wage Case Principles —September 1989. 
It is a term of this award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3. Clause 7. —Wages: Delete this clause and insert the 
following in lieu thereof— 

7. — Wages. 
The minimum rates of wages payable to employees are 

prescribed as 
(1) Adult (Total Wage per Week) 

$ 
(a) Head Cellarperson or Head 

Storeperson having charge of 
more than four employees 337.30 

(b) Head Cellarperson or Head 
Storeperson having charge of 
four or less employees 333.40 

(c) Leading Hand in any depart- 
ment exercising supervision 
over the work of any other 
employee or employees 327.50 

(d) Driver of fork lift with lifting 
capacity of— 
(i) Up to and including 5000 

kilos 331.10 
(ii) Over 5000 kilos 339.20 

(e) All others 317.80 
(2) Junior Employees (Percentage of Adult "All 

others" Rate per week) 
% 

Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Adult Rate 

(3) Casual Employees 
(a) Casual employees shall be paid 20% in 

addition to the rates prescribed for weekly 
employment. 

(b) A casual employee is a person who is 
engaged and paid as such. 

(c) Provided that this shall not apply to an 
employee who severs his/her contract of 
service or who is dismissed for misconduct. 

(4) Employees engaged in burning and/or waxing 
closed vats shall be paid 37.5 cents per hour in 
addition to the abovementioned rates. 

(5) Minimum Wage: 
Minimum Wage —Adult Males and Females: 
Notwithstanding the provisions of this award, 

no employee (including an apprentice), 21 years 
of age or over, shall be paid less than $268.80 per 
week as his/her ordinary rate of pay in respect of 
the ordinary hours of work prescribed by this 
award, but that minimum rate of pay does not 
apply where the ordinary rate of pay (including 
any part thereof payable in addition to the award 
rate) is not less than $268.80. 

Where the said minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed by 
this award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the 
ordinary rate of pay, it shall be calculated upon the 
rate prescribed in this award for the classification 
in which the employee is employed. 

4. Clause 8. —Hours of Work: Delete this clause and 
insert the following in lieu thereof— 

8. —Hours of Work. 
(1) The ordinary hours of work shall be an average of 

38 per week to be worked to suit the requirements 
of the enterprise. 

(2) The ordinary hours of work may be worked on any 
or all days of the week, Monday to Saturday 
inclusive, and except in the case of shift workers, 
shall be worked between the hours of 6.00am and 
6.00pm. 
(a) The aforementioned spread of hours may be 

varied by mutual agreement between an 
employer and employees in the section or 
sections concerned. Provided further that the 
spread of hours shall not exceed 12 on any 
one day. 

(b) Starting times shall be fixed by the employer 
and different starting times may be applied 
to different employees or groups of employ- 
ees. 

(3) The ordinary hours of work shall not exceed ten 
hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement 
of hours shall be subject to agreement between the 
employer and the majority of employees in the 
plant or section or sections concerned. 

(4) The ordinary hours of work shall be consecutive 
except for the meal interval as contained in Clause 
10. —Meal Interval. 

5. Clause 9.-Overtime: Delete this clause and insert the 
following in lieu thereof— 

9. —Overtime. 
(1) All time worked before the usual starting time or 

after the usual finishing time shall be paid for at 
the rate of time and one half for the first two hours 
and double time thereafter. 

(2) (a) Except as hereinafter provided, all work 
performed on any Sunday shall be paid for 
at the rate of double time. 

(b) All work performed on any of the holidays 
prescribed in clause 13. —Holidays hereof 
shall be paid for at the rate of double time and 
one half. 

(3) When an employee is recalled to work after 
leaving the job, he/she shall be. paid for at least 
three hours at overtime rates. 

(4) (a) An employee required to work overtime for 
more than two hours, without being notified 
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on the previous day or earlier that he/she will 
be so required to work, shall be supplied with 
a meal by the employer or paid two dollars 
for a meal. 

(b) No such payments need be made to employ- 
ees living in the same locality as their 
workshops who can reasonably return home 
for such meals. 

(5) (a) Rest period after overtime: 
When overtime work is necessary, it shall, 

wherever reasonably practicable, be so ar- 
ranged that employees have at least ten 
consecutive hours off duty between the work 
of successive days. 

(b) An employee (other than a casual employee) 
who works so much overtime between the 
termination of his/her ordinary work on one 
day and the commencement of his/her ordi- 
nary work on the next day that he/she has not 
at least ten consecutive hours off duty 
between those times, shall, subject to this 
subclause, be released after completion of 
such overtime until he/she has had ten 
consecutive hours off duty without loss of 
pay for ordinary working time occurring 
during such absence. 

(c) If, on the instructions of his/her employer, 
such an employee resumes or continues work 
without having had such ten consecutive 
hours off duty he/she shall be paid at double 
rates until he/she is released from duty for 
such period and he/she shall then be entitled 
to be absent until he/she has had ten 
consecutive hours off duty without loss of 
pay for ordinary working time occurring 
during such absence. 

(6) At the request of the employee, the employer and 
the employee may agree to compensate the 
working of overtime by allowing an equivalent 
amount of time off for actual time worked. The 
taking of such time off shall be determined by 
agreement between the employer and the em- 
ployee concerned. 

"Actual time" for the purposes of this award 
shall mean one hour of overtime worked equates 
to one hour of time off. 

(7) The provisions of this clause do not operate so as 
to require payment of more than double time rates, 
or double time and a half on a holiday prescribed 
under this award. 

6. Clause 11. — Contract of Service: Delete this clause and 
insert the following in lieu thereof— 

11. — Contract of Service. 
(1) Except in the case of a casual employee, whose 

engagement shall be by the hour, the contract of 
service of every employee shall be a weekly 
contract terminable by one week's notice on either 
side, given on any working day or by the payment 
of one week's pay by the employer, or the 
forfeiture of one week's pay by the employee. 

(2) The employer shall be under no obligation to pay 
for any day or part of a day not worked upon which 
the employee is required to present himself/herself 
for duty, except where such absence from work is 
due to illness and comes within the provisions of 
Clause 15. —Absence Through Sickness, or such 
absence is on account of holidays to which the 
employee is entitled under the provisions of this 
award. 

(3) The employer shall be entitled to deduct payment 
for any day or part of a day upon which the 
employee cannot be usefully employed because of 
any strike by the union or unions affiliated with 
it, or by any other association or union, or through 
the breakdown of the employer's machinery, or 

any stoppage of work by any cause which the 
employer cannot reasonably prevent. 

7. Clause 14. —Annual Leave: Delete this clause and 
insert the following in lieu thereof — 

14. —Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of ordi- 
nary wages as prescribed shall be allowed annu- 
ally to an employee by his/her employer after a 
period of 12 months' continuous service with such 
employer. 

(2) (a) During a period of annual leave an employee 
shall receive a loading of 17 1/2% calculated 
on the rate of wage prescribed in Clause 
7.— Wages hereof. 

(b) The loading prescribed by this subclause 
shall not apply to proportionate leave on 
termination. 

(3) If any award holiday falls within an employee's 
period of annual leave and is observed on a day 
which in the case of that employee would have 
been an ordinary working day there shall be added 
to that period one day being an ordinary working 
day for each such holiday observed as aforesaid. 

(4) If, after one month's continuous service in any 
qualifying 12 monthly period an employee law- 
fully leaves his/her employment or his/her em- 
ployment is terminated by the employer through 
no fault of the employee, the employee shall — 
(a) if such termination occurs before 21 January 

1992 be paid 3.08 hours' pay at the rate of 
wage prescribed by subclause (1) of this 
clause, divided by 40, in respect of each 
completed week of continuous service; or 

(b) if termination occurs on or after 21 January 
1992 be paid 2.923 hours' pay at the rate of 
wage prescribed by subclause (1) of this 
clause, divided by 38, in respect of each 
completed week of continuous service. 

(5) In addition to any payment to which he/she may 
be entitled under subclause (4) of this clause, an 
employee whose employment terminates after 
he/she has completed a twelve monthly qualifying 
period and who has not been allowed the leave 
prescribed under this award in respect of that 
qualifying period shall be given payment in lieu 
of that leave or, in a case to which subclause (8) 
of this clause applies, in lieu of so much of that 
leave as has not been allowed, unless — 
(a) he/she has been justifiably dismissed for 

misconduct; and 
(b) the misconduct for which he/she has been 

dismissed occurred prior to the completion of 
that qualifying period. 

(6) Any time in respect of which an employee is 
absent from work except time for which he/she is 
entitled to claim sick pay or time spent on holidays 
or annual leave as prescribed by this award shall 
not count for the purpose of determining his/her 
right to annual leave. 

(7) In the event of an employee being employed by 
an employer for a portion only of a year, he/she 
shall only be entitled, subject to subclause (4) of 
this clause, to such leave on full pay as is 
proportionate to his/her length of service during 
that period with such employer, and if such leave 
is not equal to the leave given to other employees 
he/she shall not be entitled to work or pay whilst 
the employees of such employer are on leave on 
full pay. 

(8) With the consent of the employer and the 
employee, annual leave may be taken in more than 
one period provided that one of these periods shall 
not be less than two weeks. 
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(9) The provisions of this clause shall not apply to 
casual employees. 

8. Clause 15. —Absence Through Sickness: Delete this 
clause and insert the following in lieu thereof— 

15. —Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during 
the ordinary hours of work by reason of 
personal ill health or injury shall be entitled 
to payment during such absence in accor- 
dance with the provisions of this clause. 

(b) Entitlement to payment shall accrue at the 
rate of l/6th of a week for each completed 
month of service with the employer. Pro- 
vided that payment for absence through such 
ill health shall be limited to two weeks in 
each calendar year. Payment hereunder may 
be adjusted at the beginning of each calendar 
year, or at the time the employee leaves the 
service of the employer in the event of the 
employee being entitled by service subse- 
quent to the sickness to a greater allowance 
than that made at the time sickness occurred. 
This clause shall not apply where the 
employee is entitled to compensation under 
the Workers' Compensation Act. 

(2) An employee shall not be entitled to receive any 
wages from his/her employer for any time lost 
through the result of an accident not arising out 
of or in the course of his/her employment or for 
any accident, wherever sustained, arising out of 
his/her own wilful default or for sickness arising 
out of his/her own wilful default. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inabil- 
ity to attend for work, the nature of his/her illness 
or injury and the estimated duration of the 
absence. Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement 
of the absence. 

Where practicable notification of absence due 
to sickness in to be given prior to the commence- 
ment of ordinary hours and in the case of shift 
workers, prior to the commencement of the 
rostered shift hours. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may 
reasonably require. 

(5) An employee shall be allowed a maximum of two 
single days sick leave per annum without the 
necessity of producing a medical certificate for 
such sick leave providing that these two single 
days do not fall on consecutive working days or 
on the working days immediately preceding or 
following weekends, public holidays or annual 
leave. In such cases a medical certificate will be 
required. 

(6) Sick leave shall accumulate from year to year so 
that any balance of the period specified in 
subclause (1) of this clause which has in any year 
not been allowed to any employee by his/her 
employer as paid sick leave may be claimed by the 
employee and, subject to the conditions hereinbe- 
fore prescribed, shall be allowed by his/her 
employer in any subsequent year without diminu- 
tion of the sick leave prescribed in respect of that 
year. Provided that the sick leave which accumu- 
lates pursuant to this subclause shall be available 
to the employee for a period of four years but not 
longer from the end of the year in which it accrues. 

(7) The provision of this clause shall not apply to 
casual employees. 

9. Clause 16. —Payment of Wages: Delete this clause and 
insert the following in lieu thereof— 

16. — Payment of Wages. 
(1) Wages shall be paid weekly. Provided that where 

agreement is reached between an employer and 
employee, wages may be paid fortnightly. Pro- 
vided further that where an employer and em- 
ployee agree, wages may be paid by direct transfer 
into the employee's bank (or other recognised 
financial institution) account. 

(2) Not more than two days' wages shall be kept in 
hand by the employer. 

(3) When an employee's services are terminated 
through no fault of the employee, he/she shall be 
paid all wages due before leaving the employer's 
premises or alternatively (except in the case of 
casual employees) a cheque for the amount due 
may be forwarded to the employee's last known 
address within 48 hours of such termination. 

10. Clause 19. —Under Rate Workers: Delete this clause 
and insert the following in lieu thereof— 

19. —Under Rate Employees. 
(1) Any employee who by reason of old age or 

infirmity is unable to earn the minimum wage may 
be paid such lesser wage as may from time to time 
be agreed upon in writing between the union and 
the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference 
for determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the employee shall 
be entitled to work for and be employed at the 
proposed lesser rate. 

11. Clause 20. —Junior Workers' Certificate: Delete this 
clause and insert the following in lieu thereof— 

20. —Junior Employees' Certificate. 
(1) Junior Employees upon being engaged shall upon 

request furnish the employer with a certificate 
containing the following details — 
(a) Name in full 
(b) Age and date of birth. 

(2) No employee shall have any claim upon an 
employer for additional pay in the event of the age 
of the employee being wrongly stated on the 
certificate. If the junior employee shall wilfully 
mis-state his/her age in the certificate, he/she 
alone shall be guilty of a breach of this award, and 
in the event of an employee having received a 
higher rate than that to which he/she was entitled 
he/she shall make restitution to the employer. 

The certificate shall be available for inspection 
by an accredited representative of the union in the 
manner which the Time and Wages Record is 
open for inspection. 

12. Clause 21. —Limitation of Female Work: Delete this 
clause and insert the following in lieu thereof— 

21. — Shift Work. 
(1) The provisions of this clause apply to all 

employees engaged on shift work. 
(2) Definitions: 

Unless otherwise mutually agreed between the 
employer and the employee, shift work shall be 
worked as follows: 
(a) Day Shift shall start between 6.00am and 

10.00am 
(b) Afternoon Shift shall start between 2.00pm 

and 6.00pm 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

(c) Night Shift shall start between lO.OOpm and 
2.00am 

(3) Employees may be worked on shifts which shall 
not exceed ten hours on any shift without payment 
of overtime. Provided that: 

(a) In any arrangement of ordinary working 
hours where the ordinary working hours are 
to exceed eight on any day, the arrangement 
of hours shall be subject to the agreement of 
the employer and the majority of employees 
in the plant or section or sections concerned; 

(b) By arrangement between an employer and 
the majority of employees in the plant or 
section or sections concerned, ordinary work- 
ing hours not exceeding 12 on any day may 
be worked subject to: 

(i) the employer and employees concerned 
being guided by the occupational health 
and safety provisions of any relevant 
document; 

(ii) proper health monitoring procedures 
being introduced; 

(iii) suitable roster arrangements being 
made; and 

(iv) proper supervision being provided. 
(4) Payment for Shift Work: 

(a) Shift employees, whilst on afternoon or night 
shifts, shall be paid 15% more than the 
prescribed rates for such shifts. 

(b) Shift employees shall be paid for all time 
worked in ordinary hours between midnight 
Saturday and midnight Sunday at the rate of 
time and a half. 

(c) Shift employees shall be paid for all time 
worked on public holidays as prescribed in 
Clause 13. —Holidays at the rate of double 
time and one half. 

(d) The special rates provided in subclause (4)(b) 
and (c) hereof shall be in substitution for and 
not cumulative upon the rate prescribed in 
subclause (4)(a) hereof. 

(5) Shift employees shall be allowed a 20 minute paid 
crib break to be taken approximately in the middle 
of the shift. 

13. Clause 27.— Superannuation: Immediately following 
this clause insert a new Clause 28. —Training as follows — 

28. —Training. 
(1) The parties to this award recognise that in order 

to increase the efficiency, productivity and com- 
petitiveness of the industry, a greater commitment 
to training and skill development is required. 
Accordingly, the parties commit themselves to: 

(a) developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportuni- 
ties through appropriate training to acquire 
additional skills; and 

(c) removing barriers to the utilisation of skills 
required. 

(2) After the insertion of a new classification structure 
and following proper consultation with employ- 
ees, the employer shall develop a training pro- 
gramme consistent with: 

(a) the current and future skill needs of the plant 
or enterprise; 

(b) the size, structure and nature of the opera- 
tions of the plant or enterprise; 

(c) the need to develop vocational skills relevant 
to the plant or enterprise through courses 

conducted on-the-job or by accredited insti- 
tutions and providers. 

(3) (a) Where, arising from the training programme 
developed in accordance with subclause (2) 
hereof, the employer determines that an 
employee should undertake additional train- 
ing, that training may be undertaken either on 
or off-the-job. Provided that if the training is 
undertaken during ordinary working hours, 
the employee concerned shall not suffer any 
loss of ordinary pay. The employer shall not 
unreasonably withhold such paid training 
leave. 

(b) Any costs associated with standard fees for 
prescribed courses and prescribed textbooks 
(excluding those textbooks which are availa- 
ble in the employer's technical library) 
incurred in connection with the undertaking 
of training shall be reimbursed by the 
employer upon production of evidence of 
such expenditure. Provided that reimburse- 
ment shall also be on an annual basis subject 
to the presentation of reports of satisfactory 
progress. 

(c) Travel costs incurred by an employee under- 
taking training in accordance with this clause 
which exceed those normally incurred in 
travelling to and from work shall be reim- 
bursed by the employer. 

BAKERS' (METROPOLITAN) AWARD 
No. A13 of 1987. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

Bread Manufacturers' Association of Western Australia and 
Others. 

No. 2296 of 1989(R). 
COMMISSIONER C.B. PARKS. 

22 January 1992. 
Order. 

HAVING heard Ms S.M. Jackson on behalf of the Applicant 
and Ms G.P. Marton on behalf of the Respondents and; 

Whereas the applicant sought leave to discontinue this 
application, and there being no objection thereto, the 
Commission pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
IL.S.l Commissioner. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 369 

TRANSPORT WORKERS' (GENERAL) AWARD WESTERN AUSTRALIAN 
No. 10 of 1961. INDUSTRIAL RELATIONS COMMISSION. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Australian Glass Manufacturing Company Pty Ltd and 
Others. 

No. 765 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 January 1992. 

Order. 

HAVING heard Ms J.McCulloch on behalf of the Applicant 
and Mr J.N. Uphill on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be withdrawn by leave. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Agreement 

No. 686 of 1977 part 135. 

Apprentice Cook. The Director of the Western Australian 
Institute of Technology Industrial Agreement No. 28 of 

1976. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 February 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 31st day of December, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following agreement be cancelled. 

Apprentice Cook. The Director of the Western 
Australian Institute of Technology Industrial Agree- 
ment No. 28 of 1976 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

CANCELLATION OF AWARDS/ 
AGREEMENTS/ 

RESPONDENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Cancellation of Agreement. 

No. 686 of 1977 part 89. 
Administrative and Clerical Salaries Agreement, 1968 

(Health Education Council). 
COMMISSIONER J.A. NEGUS. 

28 November, 1991. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 23rd day of October, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 27th day of November, 1991 there 
were no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred, by the said Act, do 
hereby order that the following agreement be cancelled. 

Administrative and Clerical Salaries Agreement, 
1968 (Health Education Council). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Agreement 

No. 686 of 1977 part 44. 

The Health Education Council of Western Australia 
Administrative and Clerical Salaries Agreement. 

COMMISSIONER J.A. NEGUS. 
27 November, 1991. 

Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 23rd day of October, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 27th day of November, 1991 there 
were no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

The Health Education Council of Western Australia 
Administrative and Clerical Salaries Agreement. 

(Sgd.) J.A. NEGUS, (Sgd.) J.A. NEGUS, 
Public Service Arbitrator. [L.S.] Public Service Arbitrator. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Award. 

No. 686 of 1977 part 61. 

The Licensed Car Salesmen's Award 1979. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 February, 1992. 

Cancellation of Award 

No. 686 of 1977 part 12. 

MARGARINE AND EDIBLE OILS MANUFACTURING 
(BUNBURY FOODS PTY. LTD.) AWARD 1980. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 February, 1992. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 27th day of November, 1991 of an 
intention to make an Order cancelling such award; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled. 

The Licensed Car Salesmen's Award 1979 

(Sgd.) W.S. COLEMAN, 
[L.S.I Chief Commissioner. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 27th day of November, 1991 of an 
intention to make an Order cancelling such award; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled. 

Margarine and Edible Oils Manufacturing (Bunbury 
Foods Pty. Ltd.) Award 1980 

(Sgd.) W.S. COLEMAN, 
[L.S.I Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Agreement. 

No. 686 of 1977 part 134. 

LOTTERIES COMMISSION MAIL ASSISTANTS' 
AGREEMENT, 1961. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 February 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 31st day of December, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following agreement be cancelled. 

Lotteries Commission Mail Assistants' Agreement, 
1961 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47. 

Cancellation of Agreement. 

No. 686 of 1977 part 87. 

Ministerial Officers (Teaching Staff) Salaries Agreement 
1981. 

COMMISSIONER J.A. NEGUS. 

28 November, 1991. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 23rd day of October, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 28th day of November, 1991 there 
were no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

Ministerial Officers (Teaching Staff) Salaries Agree- 
ment 1981. 

(Sgd.) W.S. COLEMAN, (Sgd.) J.A. NEGUS, 
[L.S.] Chief Commissioner. Public Service Arbitrator. 
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WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Agreement. 

No. 686 of 1977 part 66. 

NURSES' (DAY CARE CENTRES) AGREEMENT 
No. 25 of 1975. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 February, 1992. 
Order, 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 27th day of November, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following agreement be cancelled. 

Nurses' (Day Care Centres) Agreement No. 25 of 
1975 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Agreement 

No. 686 of 1977 part 112. 

Perth Dental Hospital Dentists Salaries Agreement 1982. 

COMMISSIONER J.A. NEGUS. 

27 November, 1991. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 23rd day of October, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 27th day of November, 1991 there 
were no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

Perth Dental Hospital Dentists Salaries Agreement 
1982. 

(Sgd.) J.A. NEGUS, 
[L.S.] Public Service Arbitrator. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Agreement 

No. 686 of 1977 part 65. 

NURSES' (DAY CARE CENTRES) INDUSTRIAL 
AGREEMENT. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 February, 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 27th day of November, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following agreement be cancelled. 

Nurses' (Day Care Centres) Industrial Agreement 

[L.S.] 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Agreement. 

No. 686 of 1977 part 124. 

PUBLIC SERVICE PROFESSIONAL DIVISION (ACA- 
DEMIC STAFF, MURESK AGRICULTURAL COL- 

LEGE) SALARIES AGREEMENT 1968. 

COMMISSIONER J.A. NEGUS. 

5 February 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 31st day of December, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

Public Service Professional Division (Academic 
Staff, Muresk Agricultural College) Salaries Agree- 
ment 1968 

(Sgd.) J.A NEGUS, 
Public Service Arbitrator. 

(Sgd.) W.S. COLEMAN, 
Chief Commissioner. [L.S.] 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Agreement. 

No. 686 of 1977 part 125. 

Public Service Professional Division (Stipendiary Magis- 
trates) Salaries Agreement 1972. 

COMMISSIONER J.A. NEGUS. 

5 February 1992. 

Cancellation of Agreement 

No. 686 of 1977 part 121. 

SWAN RIVER CONSERVATION BOARD (GENERAL 
OFFICERS') SALARIES AGREEMENT, 1975 

COMMISSIONER J.A. NEGUS. 

5 February 1992. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 31st day of December, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

Public Service Professional Division (Stipendiary 
Magistrates) Salaries Agreement 1972 

(Sgd.) J.A. NEGUS, 
fL.S.l Public Service Arbitrator. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 31st day of December, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

Swan River Conservation Board (General Officers') 
Salaries Agreement, 1975. 

(Sgd.) J.A. NEGUS, 
fL.S.l Public Service Arbitrator. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Agreement. 

No. 686 of 1977 part 123. 

Rural Youth Movement Council Administrative, Clerical, 
General and Professional Officers Salaries, Allowances and 

Conditions Agreement, 1984. 

COMMISSIONER J.A. NEGUS. 

5 February 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 31st day of December, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

Rural Youth Movement Council Administrative, 
Clerical, General and Professional Officers Salaries, 
Allowances and Conditions Agreement, 1984 

(Sgd.) J.A. NEGUS, 
[L.S.] Public Service Arbitrator. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Agreement. 

No. 686 of 1977 part 122. 

The Swan River Conservation Board Administrative and 
Clerical Salaries Agreement. 

COMMISSIONER J.A. NEGUS. 

5 February 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 31st day of December, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

The Swan River Conservation Board Administrative 
and Clerical Salaries Agreement 

(Sgd.) J.A. NEGUS, 
[L.S.] Public Service Arbitrator. 
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WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Agreement. 

No. 686 of 1977 part 120. 

SWAN RIVER CONSERVATION BOARD-ADMINIS- 
TRATIVE AND CLERICAL, SALARIES ALLOW- 
ANCES AND CONDITIONS AGREEMENT. 1971 

COMMISSIONER J.A. NEGUS. 

5 February 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 31st day of December, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

Swan River Conservation Board —Administrative 
and Clerical, Salaries Allowances and Conditions 
Agreement, 1971 

(Sgd.) J.A. NEGUS. 
[U.S.] Public Service Arbitrator. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Agreement. 

No. 686 of 1977 part 119. 

Swan River Conservation Board General Officers Salaries, 
Allowances and Conditions Agreement 1971 

COMMISSIONER J.A. NEGUS. 

5 February 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 31st day of December, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

Swan River Conservation Board General Officers 
Salaries, Allowances and Conditions Agreement 1971 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Agreement. 

No. 686 of 1977 part 118. 

THE VEHICLE BUILDERS' (P.W.D.) AGREEMENT. 

CHIEF COMMISSIONER W.S. COLEMAN. 

5 February 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 27th day of November, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following agreement be cancelled. 

The Vehicle Builders' (P.W.D.) Agreement 

(Sgd.) W.S. COLEMAN, 
[U.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cancellation of Agreement. 

No. 686 of 1977 part 116. 

The Waterways Commission Administrative, Clerical and 
General Officers, Salaries, Allowances and Conditions 

Agreement, 1983. 

COMMISSIONER J.A. NEGUS. 

5 February 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 31st day of December, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 5th day of February, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

The Waterways Commission Administrative, Cleri- 
cal and General Officers, Salaries, Allowances and 
Conditions Agreement, 1983 

[U.S.] 
(Sgd.) J.A. NEGUS, 

Public Service Arbitrator. [L.S.] 
(Sgd.) J.A. NEGUS, 

Public Service Arbitrator. 



374 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Agreement. 
No. 686 of 1977 part 117. 

Western Australian Arts Council Administrative, Clerical 
and General Officers, Salaries, Allowances and Conditions 

Agreement 1984 No. 24 of 1984. 
COMMISSIONER J.A. NEGUS. 

27 November, 1991. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 23rd day of October, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 27th day of November, 1991 there 
were no objections to the making of such an Order; 

Now therefore, 1, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

Western Australian Arts Council Administrative, 
Clerical and General Officers, Salaries, Allowances 
and Conditions Agreement 1984 No. 24 of 1984 

(Sgd.) JOHN A. NEGUS, 
[L.S.] Public Service Arbitrator. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Agreement. 
No. 686 of 1977 part 83. 

Youth, Community Recreation and National Fitness Council 
of Western Australia Administrative, Clerical and General 
Officers Salaries, Allowances and Conditions Agreement, 

1978. 
COMMISSIONER J.A NEGUS. 

27 November, 1991. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 23rd day of October, 1991 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 27th day of November, 1991 there 
were no objections to the making of such an Order; 

Now therefore, I, the undersigned Public Service Arbitra- 
tor of the Western Australian Industrial Relations Commis- 
sion, pursuant to the powers conferred by the said Act, do 
hereby order that the following agreement be cancelled. 

Youth, Community Recreation and National Fitness 
Council of Western Australia Administrative, Clerical 
and General Officers Salaries, Allowances and Condi- 
tions Agreement, 1978. 

(Sgd.) JOHN A. NEGUS, 
[L.S.] Public Service Arbitrator. 

72 W.A.LG. 

LONG SERVICE LEAVE— 

Boards of Reference—Special— 

LONG SERVICE LEAVE ACT 1958. 

BOARD OF REFERENCE. 
R. Williams 

and 
Danebrook Holdings Pty Ltd. 

No. 32 of 1991. 

MR G. YEWERS (CHAIRMAN). 
MR L. BEECH (EMPLOYEE'S REPRESENTATIVE). 
MR J. UPHILL (EMPLOYER'S REPRESENTATIVE). 

PERTH 9th day of January 1992. 
Memorandum. 

THIS Board of Reference is convened at the request, by 
letter dated 11 September 1991, of Mr R. Williams who 
claims a pro-rata entitlement to Long Service Leave for 
service with Danebrook Holdings Pty Ltd. 

The facts of this matter are: 
• Mr Williams commenced employment with Danebrook 

Holdings Pty Ltd on 30 March 1981. 
• On 23 January 1991, Alden Jon Halse was appointed 

provisional liquidator of Danebrook Holdings Pty Ltd. 

• Mr Williams' employment terminated either on 23 
January 1991 or 1 February 1991. 

• As at the date employment ended Mr Williams had 
accrued 49 days annual leave entitlements. 

• On 20 March 1991, Alden Jon Halse was appointed 
Official Liquidator to finalise outstanding matters on 
behalf of Danebrook Holdings Pty Ltd under the 
provisions of the Corporations Law. 

It is the determination of the Board of Reference that 
Danebrook Holdings Pty Ltd is subject to an Order for 
Winding Up and to that effect this Board does not have the 
jurisdiction to determine this matter except by leave of the 
Supreme Court. 

GARY YEWERS, 
Chairman. 
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SECTION 23— 

Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Byrnwood Pty Ltd (Receiver and Manager Appointed) and 

Others. 
No. 769 of 1991. 

COMMISSIONER C.B. PARKS. 
8 January 1992. 

Order. 
WHEREAS on 23 May 1991 the applicant union filed in this 
Commission an application for an Order pursuant to s.23 of 
the Industrial Relations Act 1979 regarding Superannuation 
benefits and contributions, and; 

WHEREAS The Amalgamated Metal Workers and 
Shipwrights Union of Australia, and the Federated Clerks' 
Union of Australia Industrial Union of Workers, Western 
Australian Branch, and The Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch, have each sought in writing, leave of the Commis- 
sion to be joined as a party to the aforementioned 
application, and such applications have not been determined 
by the Commission, and; 

WHEREAS on 7 January 1992 the Commission received 
facsimile transmissions indicating the wish of the applicant 
union and the principal respondents that the aforementioned 
application be dismissed, and; 

WHEREAS the Commission is satisfied that it is 
appropriate that the aforementioned application be dis- 
missed; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That application No. 769 of 1991 be and is hereby 
dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Applejack Nominees Pty Ltd T/A trustee for Murray Smith 

Family Trust T/A J.M. & J.E. Smith, Northam Florist. 
Northam Garden Centre 

and 
The Shop Distributive and Allied Emplovees' Association 

of WA. 
No. 1631 of 1989. 

COMMISSIONER J.A. NEGUS. 
24 January 1992. 

Order. 
HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Goldstone Enterprises Pty Ltd 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. 948 of 1989. 

COMMISSIONER O.K. SALMON. 
3 February 1992. 

Order. 
HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kani Pty Ltd trading as The Body Shop 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
Part of No. 1158 of 1989. 

COMMISSIONER J.A. NEGUS. 
8 October 1991. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for exemp- 
tion in accordance with the provisions of Clause 45.— 
Superannuation of the Shop and Warehouse (Wholesale & 
Retail Establishments) Award No. 32 of 1976. 

The relevant clause, which was inserted in the award as 
an outcome of Application No. 1519 of 1987, provides the 
benefits of occupational superannuation to employees 
covered by the award. The Commission in Court Session, 
which determined that application, in Reasons for Decision 
delivered in August 1988 responded to the conflicting 



376  WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

arguments of the parties by acceding to the claim of the 
Shop, Distributive and Allied Employees' Association 
(S.D.A.) to wit that there should be a single, preferred fund 
for the superannuation contributions paid pursuant to this 
award. When the order issued on 30 November 1988, the 
Retail Employees Superannuation Trust (R.E.S.T.) was the 
single, preferred fund named in the award. 

In subclause (10) of Clause 45 of the award, provisions 
for exemption were delineated and it is that subclause which 
creates the conditions for the instant application to be 
properly before the Commission. The exemption conditions 
read as follows: — 

"(10) Exemptions 
(a) The provisions of this clause shall not apply 

to any employer who has, prior to the 
operation of this clause, entered into an 
arrangement to pay superannuation contribu- 
tions into any other Approved Superannua- 
tion Fund and such arrangements have been 
ratified by either the Western Australian 
Industrial Relations Commission or the Aus- 
tralian Conciliation and Arbitration Commis- 
sion. 

(b) An employer who proposes to pay the 
superannuation contributions provided by 
this clause into another Approved Superan- 
nuation Fund, shall make application to the 
Western Australia Industrial Relations Com- 
mission for exemption from the requirement 
to pay superannuation contributions to the 
Fund. 

(c) In the case of an employer who employs 20 
or more employees, an application for ex- 
emption to contribute to the Fund shall be 
made no later than 1st March 1989 and in all 
other cases application for exemption shall 
be made by 30th June, 1989. 

(11) Suspension 
That the obligation to pay contributions under this 

clause shall in the case of employers who apply for an 
exemption under paragraph (b) of subclause (10) of this 
clause be suspended pending the hearing and final 
determination of the application by the Western 
Australian Industrial Relations Commission." 

The Reasons for Decision written by the Chief Commis- 
sioner in August 1988 contain the following statement on 
the question of exemption. 

"... I endorse that aspect of the claim which identifies 
that subscriptions should be paid to this fund only to 
the extent that exemptions may be granted where it can 
be shown to the Commission that a requirement to 
subscribe to this fund would involve an employer in 
making contributions to a multiplicity of funds or for 
other good reasons." (underlining added) 

It is against that background and in accordance with 
subclause (10)(a) of Clause 45 of the award (supra) that the 
applicant employer in these proceedings seeks ratification 
from the Commission as presently constituted of the 
employer's current practice of paying the superannuation 
contributions required by the award to the Westpac 
Masterplan Fund. The application was lodged prior to 30 
June, 1989 and it is an agreed fact that this employer entered 
into an arrangement with Westpac Masterplan in April 1990 
and that Masterplan is an "Approved Superannuation 
Fund" as defined. 

It goes without saying that the onus rests squarely upon 
the applicant to make out the case, that is, to convince the 
Commission that arrangements other than full compliance 
with the award by paying contributions to the R.E.S.T. Fund 
should be ratified. 

Ms Fitzgibbon who appeared for the Applicant employer 
submitted that the exemption should be granted because the 
arrangements with the Westpac Fund had been initiated in 
good faith in April 1989 some five months prior to the date 
upon which the award required contributions to commence. 

She suggested that the employer at the time could not have 
foreseen the restrictive award provision which gave exclu- 
sivity to the R.E.S.T. Fund and he had chosen Westpac 
because a 'commercially friendly' relationship existed 
between them. Discussions with employees had occurred 
and there had been no objections to the Westpac Fund. It was 
a feature of Masterplan that employees could choose to 
make additional contributions on their own behalf. 

Evidence was adduced from Mr C.W. Hohrmann, one of 
the principals of the Applicant employer, and from 
employees Ms L.C. Weyell and Ms L.D. Warren to support 
Ms Fitzgibbon's submissions. 

Mr Bishop, who. appeared for the Respondent Union 
opposing the application, rigorously cross-examined Mr 
Hohrmann to the extent of suggesting that he was being 
untruthful in saying that he did not become aware of the 
existence of the R.E.S.T. Fund until long after April 1989. 

From the evidence of the three witnesses, the Commission 
has gained an impression of the situation which it is 
convenient to summarise at this point. It is clear that Mr 
Hohrmann made the decision to use the Westpac Masterplan 
Fund as the recipient of contributions for superannuation 
made by the employer on behalf of employees. The 
employees were given a pamphlet outlining information 
about the Westpac Fund and it is possible that they may have 
been assured that they had some right to have a say in the 
choice of Funds to be used. None of the employees raised 
any objection to the Westpac Fund. The employees were 
given no information about other Approved Superannuation 
Funds in particular the R.E.S.T. Fund. They had no 
opportunity to compare and contrast the benefits and charges 
pertaining to various Approved Funds. One of the employee 
witnesses evidenced that an attitude had developed in her 
mind recently regarding the R.E.S.T. Fund. The source of 
her opinion was unclear but she was aware of an emotive 
and negative feeling which suggested that R.E.S.T. was not 
a good fund because it was thought that the 'Union' 
controlled its moneys. 

Under cross examination, Mr Hohrmann displayed an 
attitude which confirmed that he was an active combatant 
in an 'ideological battle' which has been waged with 
implacable resolve between the S.D.A. and various employ- 
ers for more than three years. I will say more of that battle 
later in these reasons. At this point, while reviewing the 
evidence adduced by Ms Fitzgibbon I have to declare that 
I cannot accept the view of the situation, posited by Mr 
Hohrmann, that he entered into the arrangements with 
Westpac in good faith and in ignorance of the single fund 
requirement imposed by the award. 

The question of single fund as opposed to employer 
choice of funds was hotly contested before the Commission 
in Court Session in 1988 to the point that major employer 
parties gave notice of their intention to have the decision 
reviewed in 1989. (Ref. Salmon C. — Matter No. 1690/1988, 
1554/1989, 1782/1989 and 1891/1989-70 WAIG 1146 at 
p. 1148) 

The instant matter arises as part of Application No. 1158 
of 1989 which was lodged on 19 June 1989. In light of the 
history of the dispute, I think it is arguable and on the 
balance of probabilities highly likely that Mr Hohrmann was 
not motivated by altruistic concern for his employees when 
he chose in April 1989 to make superannuation contribu- 
tions on their behalf some five months ahead of the time 
when the award provision came into force. It seems far more 
likely that he may have been intent upon creating the 
conditions precedent to this application being properly 
before the Commission.. 

There is no criticism of Mr Hohrmann implied in my 
making that observation. I state my finding on that portion 
of the evidence because it cannot be reasonable for Mr 
Hohrmann to complain of the administrative inconvenience 
involved in making contributions to a multiplicity of funds 
when the fact is that he made a conscious decision to enrol 
in Westpac Masterplan some four months after the Commis- 
sion's Order established the R.E.S.T. Fund as the single fund 
for the purpose of the award. 
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Parties to industrial relations cannot be criticised for 
exploring every legitimate avenue in seeking to pursue their 
own divers aims. Having failed to persuade the Commission 
in Court Session to their way of thinking the employers had 
a perfect right to seek further amendments to the award or 
to pursue individual applications for exemption. That path 
was followed before Salmon C. in the matters referred to 
above, which was treated by the parties as a test case and 
involved a very lengthy hearing with sittings at remote 
localities. The decision, which favoured the S.D.A.'s 
position was delivered on 26 February 1990 and was 
immediately the subject of appeal to the Full Bench in 
Matter No. 561 of 1990 (70 WAIG 3544). The appeal was 
dismissed on 27 September 1990 and Salmon C. then 
proceeded to deal expeditiously with a large number of 
outstanding applications for exemption. Various employers 
argued before Commissioner Salmon that he had exhibited 
bias against their applications or had prejudged them and in 
a decision delivered on 19 November 1990 he rejected those 
arguments. That decision was taken on appeal to the Full 
Bench and the appeal was upheld in part. The partial success 
of that appeal has created the circumstances which bring the 
instant application before the Commission as presently 
constituted. 

Against that historical background, I have to confess to 
being astonished by the attitude underlying Mr Bishop's 
submissions in these proceedings. He expressed strong 
objection to the Confederation's continuing pursuit of these 
twenty applications for exemption. He urged that the matters 
should all proceed whether witnesses were available or not 
and that the applications not ready to proceed should be 
dismissed. He was adamant that this hearing should not be 
seen as a test case because the test cases had already been 
heard and decided in the S.D.A.'s favour. The Confederation 
was accused of 'forum shopping' and attempting to re-argue 
the merits of the matter yet again. He proffered the 
gratuitous advice that the Commission should treat this 
application as a rubber stamp exercise because there was 
nothing left for the Commission to decide. 

Mr Bishop submitted that the issues had all been decided 
and that the Full Bench had upheld all of Salmon C.'s 
reasoning and his conclusions and they had declared that 
there was no standard or emerging standard in this 
jurisdiction regarding choice of funds. In his view the 
Commission was bound to follow the dicta or policies laid 
down by the Full Bench and/or the Commission in Court 
Session. He referred to numerous applications for exemption 
which had been dismissed by Salmon C. and Beech C. and 
suggested that the principles to be followed were so clear, 
so well established and so often confirmed that there is no 
precedent for the granting of exemptions to this award 
prescription. Good reason for granting an exemption would 
have to be a matter of substance not a matter of desire such 
as freedom of choice. 

I turn now to my response to Mr Bishop's urgings. While 
I can appreciate and understand his apparent righteous 
indignation and the anger and frustration that he may have 
built up over almost four years, I am bound to say that the 
spirit of his submissions verges upon impertinence. Section 
26 of the Industrial Relations Act 1979 and my oath of office 
require me to bring independent judgement to bear on this 
and any other application before me and to determine the 
matter on its merits as established by evidence and 
submissions. It would be as improper for me to slavishly 
follow the example of another member of the Commission 
as it would be for me to ignore the dicta of the Full Bench 
or the policies of the Commission in Court Session. 

I have studied closely all of the Reasons for Decision of 
Salmon C. and of the Full Bench in the matters referred to 
herein. I do not agree with Mr Bishop's interpretation of the 
first Full Bench decision. In my view the Full Bench ruled 
that Salmon C. had made no error in the proper exercise of 
his discretion; they confirmed that he had made a decision 
which was open to him. That is a long step away from saying 
that the Full Bench has laid down principles which I am 
bound to follow in relation to the application before me in 
these proceedings. 

As it happens, I find myself in a general sense, largely in 
agreement with the views expressed by Salmon C. in his 
Reasons for Decision on the 'test case'. In my view there 
is no case at all for an employer as such to have any say in 
a choice of Superannuation Funds. Compulsory contribu- 
tions to superannuation are an award entitlement which is 
a part of the total wage received by employees. The money 
belongs to employees and if there is to be some freedom of 
choice allowed then it is the employees who must be given 
the right to exercise that choice. 

In Salmon C.'s 'test case' decision he notes from the 
evidence before him that: — 

"... employees in general know next to nothing about 
superannuation details and employers generally know 
only a little more than their employees." (70 WAIG 
1156) 

He remarked also on the climate in which it is likely that 
employees would exercise their freedom of choice should 
they be given that right. 

"... it also touches upon the right of employees to 
choose. The words "it had better benefits for them" 
convey a deliberate choice of employees based on 
consideration of reasonably good information of a 
technical kind. However, employees may have con- 
cluded that the benefits to be derived from going with 
the Stammers fund arose from pleasing the employer. 
In saying that I mean nothing more than employees 
showing the ordinary courtesies and respect for their 
employer. Frankly I think the second possibility 
provides the most likely explanation for the employees' 
decision. ..." 

The evidence of the employees in the instant application 
leaves a similar impression in my mind. Mr Bishop, in his 
cross-examination and his comments on the evidence, 
highlighted those factors. He demonstrated that the R.E.S.T. 
Fund provides a superior Death and Disability Insurance 
Cover, for those who choose to avail themselves of it, by 
comparison with Masterplan. A more significant compari- 
son by far was the marked difference in the administration 
charges levied by the two funds. 

It is clear from the evidence that Ms Weyell and Ms 
Warren exercised no choice in relation to Westpac Master- 
plan. They complied pleasantly with a choice already 
exercised by Mr Hohrmann on their behalf. On the evidence 
placed before me in these proceedings there are clear 
advantages for employees in the R.E.S.T. Fund as opposed 
to the Masterplan Fund. It is beyond credibility that any 
reasonable person, if faced with the factual information, 
would find good reason to choose the Masterplan ahead of 
the R.E.S.T. Fund. 

I say that against the background that the employees 
cannot be given the right to cast a vote, informed, intelligent 
or otherwise in the idealogical battle which has raged in the 
clouds above their heads. That battle was settled by the 
Commission in Court Session when the Award issued 
nominating a single, preferred fund. 

This has been an application for exemption from that 
Fund and it is my decision that the applicant has not 
discharged the onus of establishing on the grounds of either 
administrative convenience or other good reason that I 
should grant an exemption. That application will be 
determined by an order of dismissal. 

The parties should note that any further applications 
before the Commission as presently constituted will be dealt 
with on the basis of the evidence presented. I think it fair 
to state that the wishes of the employer will not be a factor 
worthy of serious consideration. The balance of convenience 
or multiplicity of funds issue will depend upon the factual 
history evidenced. Other good reasons will depend entirely 
on the evidence presented. There will be no good purpose 
served in further traversing the history of the overall dispute 
or in re-arguing the merits or the philosophical issues. 

Appearances: Ms C. Fitzgibbon appeared on behalf of the 
Applicant. 

Mr T.M. Bishop appeared on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kani Pty Ltd trading as The Body Shop 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
Part of No. 1158 of 1989. 

COMMISSIONER J.A. NEGUS. 
31 January 1992. 

Order. 
HAVING heard Ms C. Fitzgibbon on behalf of the 
Applicant, and Mr T.M. Bishop on behalf of the Respondent, 
the Commission, pursuant to the powers conferred by the 
Industrial Relations Act 1979, hereby orders: — 

That the application be dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marlows Ltd T/A Marlows Auto Parts and Accessories 

and 
The Shop Distributive and Allied Employees' Association 

of WA. 
No. 374 of 1989. 

COMMISSIONER J.A. NEGUS. 
24 January 1992. 

Order. 
HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
WES Nominees Pty Ltd T/A Wrights Fashions Salon; 

Eslah Holdings Pty Ltd T/A Halse Photo Service; Crafnant 
Services (NSW) Pty Ltd T/A Angus and Robertson 

Bookshops, Mandurah; Fardene Nominees Pty Ltd; Derby 
Discounts; The Scout Association of WA; Bennets 

Hardware Pty Ltd; M L Silbert Pty Ltd; Laura Ashley (Aust) 
Pty Ltd; Acri Pty Ltd T/A Supa Value; Australian Auto 
Accessories (WA); Oasis Nominees Pty Ltd T/A Cheap 

Foods; Sanborn Holdings T/A Supa Value, Norseman; J S 
Sadique Pty Ltd; Mitchell-Lane Pty Ltd; Capil Pty Ltd T/A 
Filter Supplies and Marceo Pty Ltd T/A Leslies Curtains 

and 
The Shop Distributive and Allied Employees' 

Association of WA. 
No. 1158 of 1989. 

COMMISSIONER J.A. NEGUS. 
24 January 1992. 

Order. 
HAVING been advised by the Applicants that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the applications be and are hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Denise Brailey 

and 
Conti Sheffield Real Estate. 

No. 2618 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
23 January 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application pursu- 
ant to section 29 of the Industrial Relations Act 1979 in 
which the applicant alleges non payment of contractual 
benefits in accordance with the contract of employment. 

In its final form the claim is for S7614.43 and is made up 
of commissions allegedly due, reimbursement of the 
applicant's secretary's salary and advertising costs allegedly 
unlawfully deducted by the respondent from the applicant's 
commissions. 

The background to the matter is that sometime after 
meeting socially, the applicant and respondent had several 
breakfast meetings at which the applicant's employment 
with the respondent was discussed as were the conditions 
of that employment. 

On the evidence and it is not in issue a commission rate 
of fifty five (55%) per cent was agreed upon. Advertising 
costs, which are disputed, were, on the applicant's version, 
to be reimbursed for the first twelve (12) months (see 
Transcript pages 27 & 28) at which time the costs would be 
reviewed by the parties.The respondent's recollection of the 
arrangement was that the agreed reimbursement level was 
to be ten (10%) per cent of commissions earned but for the 
first three (3) months expenditure above this level would be 
borne by the respondent (see Transcript pages 93 & 94). 
There is a further matter of dispute and that is the applicant's 
claim for partial reimbursement of her secretary's salary a 
sum of eight hundred ($800) dollars which, it is claimed, 
was agreed upon by the respondent. The respondent however 
denies any such agreement was reached. 

It was apparent from the commencement of proceedings 
before the Commission that the only persons present at the 
breakfast meetings when the conditions of employment 
were negotiated were the applicant and the respondent. Thus 
the Commission closely observed them during the giving of 
their evidence as the matters largely turn upon which 
evidence the Commission finally prefers. 

A letter dated 20 July 1989 was tendered (Exhibit D) 
which is signed by the applicant and is in the following 
terms: 

"20 July 1989 
Paul Conti 
Conti Sheffield Estate Agency Pty Ltd 
435 Fitzgerald Street 
NORTH PERTH WA 6006 

Dear Paul 
RE: EXCESS ADVERTISING-PROMOTION 

COMMISSION ADVANCE 
This is to confirm that as at 30 June, 1989 I agree 

from calculations provided and attached hereto that my 
advertising expenditure in excess of the 10% monthly 
allowance for the period February, 1989 to June, 1989 
amounts to $11,600.00 and that additionally promo- 
tional expenses amount to (50% of $6,400.00) 
$3,200.00 and that I am in receipt of a commission 
advance of $1,000.00, total $15,800.00. 
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I hereby agree to pay $500.00 per month until all the 
above moneys ($15,800.00) and any future excesses or 
advances are repaid in full. 

Yours faithfully 
DEN1SE BRAII.EY" 

In evidence the applicant claimed that she signed the letter 
under duress because: 

"What was your reaction when you first saw the 
letter? Can you please describe what you actually said 
to Mr Conti?—Yes. I was very upset. I couldn't 
understand at the time why he was doing this. I mean, 
why, after an agreement in November was it so critical 
that we try and sort out whether the advertising was 15 
or 20 per cent, or 10 or whatever it was and whether 
or not I'm going to kick in 3 or 4 or 5 per cent or just 
what we would —because that wasn't an issue, because 
as 1 had understood in the Langley and as I later pointed 
out to him, our agreement was quite categorically that 
at the end of 12 months I would be able to pull the 
advertising back —even if it meant the last 2 months 
totally — advertising nothing..." 

"Presented three?—He actually —there was another 
time where he told me if 1 came —he told me three 
times to come in and he would pay a cheque for 
commissions or whatever it was and each time I went 
in to pick up the cheque he wouldn't give it to me 
unless I signed and one time it was at 6 o'clock in the 
evening —he said, "Be there at 4.00" and I was there 
at 4.00 and he didn't come in until 6.00 and I waited 
because 1 was determined this time I was going to wait 
until I got the cheque. 1 wasn't leaving the building 
until 1 got it. He said he had to go through his invoices 
and look how much he had coming in for the month and 
1 remember him sorting through the invoices and it 
worked out— it's confidential but X amount of dol- 
lars—but he made me aware of the dollars and that he 
had X amount to pay out, so it was very difficult for 
him and he didn't understand my reluctance to sign this 
and I said —my answer all the time was, "Paul this is 
not something we have agreed on and I don't know why 
you are doing this." " 

"My question actually relates to 20 July, the date on 
the letter?—If it was about that date —I don't know that 
it was specifically that date, but yes, on the day I 
actually signed it —I was so upset because Leelee 
hadn't been paid for 3 weeks. She was borrowing off 
the other people in the office. Things were pretty bad 
and I just didn't know what was going on. I was fairly 
dejected about the whole thing. I thought all our 
arrangements were going down the tubes —you know, 
nothing was sticking to its original arrangement and I 
didn't know why. That was the most distressing 
factor." 

(Transcript pages 42, 44 & 45) 
Exhibit E which is a Writ of Summons to the applicant 

alleges that an amount of $16,300.00 was owing to the 
respondent. Exhibit F, a letter dated 16 November 1989 from 
the respondent to the applicant, is reproduced hereunder: 

"PC:sd 
November 16, 1989 
Ms Denise Brailey 
Unit 1 
18 Fogerthorpe Crescent 
MAYLANDS WA 6051 
Dear Denise, 

I acknowledge receipt of your letter dated November 
8, 1989. 

On the 20th July, 1989 you agreed to pay Conti 
Sheffield Estate Agency Pty. Ltd. $500 per month as 
repayment of debt for excess advertising and promotion 
expenses totalling $15,800. On the 20th November, 
1989 you will be in arrears $2,000. 

On behalf of Conti Sheffield Estate Agency Pty. Ltd. 
I hereby make demand for payment of these arrears 
($2,000) by 1st December, 1989. 

Furthermore you have in your possession an office 
desk, a typewriter and 3 "Home Open" signs that 1 
would appreciate you returning by 1st December, 1989. 

Enclosed please find a reconciliation statement of 
your commission position as at 15th November, 1989. 

The statement shows a balance of $608.38 owing to 
you, which we will offset against the $2,000 owing by 
you, leaving a balance of $1,391.62 which you have to 
pay by the 1st December, 1989. 

With respect to the commissions due for the sales of 
Units 2 and 3 Wrox ton Street, Midland should you not 
pay the arrears by 1st December, 1989 I will apply the 
same to the debt. 

In relation to the Time Conti Sheffield sales of 117 
Walter Road, Bassendean and Unit 1/12 Wroxton 
Street, Midland, I understand that these commissions 
will be paid to you when due. 
Yours sincerely 
Paul Conti" 

The respondent's evidence as to the background to 
Exhibit D is inter alia as follows: 

"Commissions would be drawn as sales settled and 
she kept always asking for funds — which apart from 
the excess advertising, she was entitled to once they 
were settled but she would never address the situation 
as to the excess advertising. It was always an urgency 
that she needed the money and in most cases I advanced 
the money she requested — knowing that the advertising 
was building up. 

You brought that to a head?—Yes. It got to the stage 
where at one stage she asked for a loan —another 
advance and I said to her that it was difficult in business 
because I needed by my cash flow as well. I can't just 
keep on paying out without having funds coming in. 
What actually happened was that I addressed her 
position — where she was at — from the point of view of 
advertising. 

What did you say in your memo?—I told her that her 
advertising excess had amounted to $18,000, compris- 
ing 11,600 newspaper advertising and the Realtor and 
6400 was promotional material. I said that Conti 
Sheffield couldn't sustain this loss and the commis- 
sions that were due to her were $24,000 and I required 
therefore, as discussed, a proposal of how 1 could 
expect the excess to be repaid. 

So there was no doubt in your mind at the time, when 
you sent that memo, that she was obliged to pay for 
advertising in excess of 10 per cent of earned 
commissions?—No doubt at all. 

The promotional material is the key-rings, the 
pamphlets and signs and those things?—Exactly — and 
leaflets. She reminded me that I had made a statement 
to her that we were going to share those costs fifty-fifty 
because it was promoting her and it was promoting the 
company. 

So what did you do then?—I couldn't recall that 
statement but 1 agreed to it and we halved that 6400 
and we made it 3200." 

"So Denise asked for the advance and I basically 
said, "Look, no more advances until we sit down and 
work out how you can repay what you already owe." 
That's where we negotiated that she would pay back 
$500 per month against that advertising. 

You were going to tell the Senior Commissioner 
about an agreement that was then reached of a 
repayment plan of $500 per month?—That's correct. 

How did that agreement come about? What were the 
terms of that agreement?—I was hoping to get more 
from the point of view that there was $23,000 
commission due and there was $15,000 of advertising 
but Denise couldn't afford any more so I agreed to the 
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$500. So what I did then is that I typed up a letter. / 
got a letter typed up stating the position as it was and 
as we had agreed then. In other words changing that 
$6400 to $3200.1 think in that agreement as well there 
was $1000 that I had advanced her and that was put in 
the letter as well and so the total position of what she 
owed the company was put in the letter and a method 
of repayment of $500 per month and I asked Denise to 
sign that as an acknowledgement of debt." 

"It has been suggested by Miss Brailey that you 
placed her under undue pressure for her to sign that 
document. What do you say to that?—I don't think I 
placed her under undue pressure at all. 

She said that she was standing up at the time when 
she signed it. Do you recollect whether she was 
standing or sitting?—Yes, because we were both sitting 
at the desk. She was sitting at the desk in front of me 
and she did stand up and come round to the side of the 
desk to sign the letter, yes." 

(Transcript pages 96, 97, 99, 100 & 102) 
(Emphasis Added) 

From a consideration of the oral evidence given, the 
exhibits (supra) and close observation of the parties the 
Commission prefers the evidence of the respondent and 
finds that the agreement reached as to advertising is that 
described by the respondent of ten (10%) per cent but for 
the first three (3) months of employment the excess did not 
apply and it was agreed that promotional expenses were paid 
half by each person. 1 further find that Exhibit D was not 
obtained under duress as claimed. 

As to the claim for reimbursement of the amount of $800 
as the respondent's alleged agreed contribution to the 
applicant's secretary's salary the Commission prefers the 
evidence of the respondent that although he made an offer 
as to this matter his offer was not taken up and therefore no 
loss of contractual benefit arises. 

It is conceded by the respondent (Transcript page 33) that 
the amount of $5,812.43 is a correct calculation of 
commissions by the applicant. Further the respondent 
(Transcript page 109) accepts that the commissions totalling 
$5,812.43 are owing to the applicant but says that the 
agreement reached between them (shown in Exhibit D) 
entitles him to offset those commissions against the amount 
owed to the respondent. Exhibit F sets out the position from 
the respondent's viewpoint as at 15 November, 1989. 
However, the respondent's evidence is that the applicant had 
not authorised the withholding or offsetting of the six 
commissions concerned. Thus this claim is made out and the 
minutes of proposed order reflect this finding. 

Finally, the car phone, typewriter and furniture, the 
property of the respondent, are to be returned to him by the 
applicant. 

Appearances: Mr T.C. Crossley appeared for the appli- 
cant. 

Mr P.A. Monaco (of counsel) appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Denise Brailey 

and 
Conti Sheffield Real Estate. 

No. 2618 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

30 January 1992. 
Order. 

HAVING heard Mr T. Crossley on behalf of the Applicant 
and Mr P.A. Monaco (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
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conferred on it under the Industrial Relations Act 1979 
hereby orders — 

1. That the respondent pay to Ms Denise Brailey the 
sum of $5,812.43 being the total sum of commis- 
sions outstanding under contractual entitlements. 

2. That the applicant return forthwith to the respon- 
dent the car telephone, typewriter and furniture 
held by the applicant. 

3. That above paragraphs 1. and 2. shall be complied 
with no later than seven days from the date of this 
order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Graham Newell Geikie 

and 
Orchard Holdings. 
No. 717 of 1991. 

COMMISSIONER C.B. PARKS. 
9 August 1991. 

Reasons for Decision. 
TFIE COMMISSIONER: Before the Commission is an 
application made by Graham Newell Geikie pursuant to 
section 29 of the Industrial Relations Act 1979. The 
applicant asserts that he was employed by the respondent as 
the skipper of a licensed crayfisher vessel, named the Lynda 
B from 15 November 1990 to 24 March 1991. The Notice 
of Application filed in Registry of this Commission on 20 
May 1991 alleges that Mr Geikie was unfairly dismissed by 
the respondent, and that the respondent failed to pay him the 
full benefits which he was due according to a Share Fishing 
Agreement (exhibit 3, hereafter referred to as the Agree- 
ment) entered into on 1 November 1990, as altered by verbal 
agreement on or about 7 March 1991. At a conference held 
pursuant to section 32 of the Act, the applicant signified his 
intention not to proceed in relation to several of his claims, 
and therefore the application which proceeded to hearing 
before this Commission is limited to a claim for moneys 
alleged to be owed as a share from the sale of a number of 
crayfish catches by the Lynda B during the period of 
employment. 

It is submitted on behalf of the respondent that Mr Geikie 
had not been employed by it and therefore the Commission 
does not have jurisdiction to hear and determine the 
application before it. The respondent argues that although 
the applicant is personally named within the Agreement, his 
name appears thereon in the capacity of a Director of 
Mounts Bay Nominees Pty Ltd, it being the entity which is 
party to the Agreement. It is further argued that the contract 
relationship between the respondent and the other party to 
the Agreement, whoever that be, is not a contract of service, 
but one for service. It is argued in the alternative that should 
the Commission find that Mr Geikie had been employed by 
the respondent, then the terms of the Agreement and the 
subsequent verbal agreement are such that after off-setting 
debts incurred by Mr Geikie. together with his share of 
operating costs against his share of proceeds from the sale 
of crayfish, he, Mr Geikie, remains in debt to the respondent. 

Mounts Bay Nominees Pty Ltd is an incorporated 
company which registered with the Australian Securities 
Commission on 8 October 1985 and listed Mr Geikie as one 
of its two Directors. A third Director, Sharyn Maree 
McDonald was appointed on 20 November 1990 (exhibit N). 
As the consequence of a social relationship with Ms 
McDonald, Mr Geikie attended a function at the home of Mr 
Keith Robert Anderson who expressed an interest in 
purchasing a vessel licensed to fish for crayfish, to be 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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operated by the respondent. Mr Geikie, having worked in the 
crayfishing industry for several years as a Deckhand on 
different vessels, and having qualified to skipper a vessel, 
viewed the possible purchase of a vessel to be an opportunity 
for him to seek an engagement as a skipper. 

Orchard Holdings purchased a vessel named the Lynda 
B and took possession thereof in October 1990. Mr Geikie 
proposed to Mr Anderson that he skipper the vessel for the 
then approaching crayfishing season due to commence on 
15 November 1990. A resume was requested from Mr 
Geikie and he, not understanding what was required of him, 
submitted a handprinted proposal which he described as "an 
outline of the maintenince (sic) schedule for the vessel 
"Linda" (sic) "B" prior the (sic) 90-91 cray (sic) season" 
and which also includes operating conditions and obliga- 
tions which he proposed be met by him. It is the evidence 
of Mr Geikie that this proposal was based upon information 
provided to him by a skipper with whom he was acquainted, 
and was part of his overall proposal that he be remunerated 
at the rate of 40% of the proceeds received from the crayfish 
catch, from which would be deducted specific operating 
costs. This proposal was not accepted by the respondent and 
a verbal arrangement was entered into, whereby the 
skippering of the vessel would be remunerated at the rate 
of 20% of the proceeds from the sale of the crayfish catch, 
and none of the vessel's operating costs would be deducted 
therefrom. Subsequently Ms McDonald preferred to Mr 
Anderson the document titled Share Fishing Agreement, 
which he signed on behalf of the respondent. The form of 
this document indicates that it is designed for general use 
within the "fishing industry" It is therefore designed to be 
completed by the parties inserting their identity, their 
particulars, and their specific remuneration details within 
the blank spaces provided. That Agreement is reproduced 
in full hereunder with the handprinted particulars identified 
in italics. 

SHARE FISHING AGREEMENT 
THIS AGREEMENT is made between the party or 

parties named in Item 1 of the Schedule ('the owner') 
and the party or parties named in Item 2 of the Schedule 
('the fisherman'). 

IT IS AGREED AS FOLLOWS: 
1. The fisherman will participate as a Share 

Fisherman on the vessel named in Item 3 of 
the Schedule ('the vessel') for the period set 
out in Item 4 of the Schedule. 

2. During the currency of this Agreement the 
vessel will be used for fishing and for no 
other purpose. 

3. The cost of maintaining the vessel in good 
and seaworthy order and condition will be 
borne solely by the owner. 

4. The fish will be sold at the conclusion of each 
voyage to the buyer (if any) named in Item 
6 of the Schedule. If no buyer is mentioned 
in Item 6 of the Schedule the fish may be sold 
to any buyer. 

5. The fisherman shall be entitled to the 
proportion of the gross proceeds of sale of the 
fish set out in Item 7 of the Schedule. 

6. The fisherman shall bear the proportion of 
the operating expenses of the vessel set out 
in Item 5 of the Schedule, whether or not the 
gross proceeds of sale exceed the operating 
expenses. 

The expression 'operating expenses of the 
vessel' shall include the cost of fuel, oil, bait 
and general provisions for the sustenance of 
the crew of the vessel, but shall not include 
the cost of maintenance of the vessel. 

7. The Agreement may be terminated upon not 
less than 14 days' notice by a party to each 
of the other parties, or forthwith by any party 
in the event of a breach of any of the terms 
of this Agreement. 

8. Nothing in this Agreement shall be construed 
to grant or convey to the fisherman any 
interest of any kind in the vessel. 

THE SCHEDULE. 
ORCHARD HOLDINGS 
(Name) 
9 SCARBOROUGH BEACH 
RD 
NORTH PERTH 
W.A. 6006 
GRAHAM NEWELL GEIKIE 
(Name) 
MOUNTS BAY NOMINEE'S 
(sic) 
PADBURYST 
JURIEN 

ITEM 3: The Vessel 'LYNDA B' 
ITEM 4: The Period From 1511111990 to 

1511111991 
ITEM 5: The proportion of the operating expenses of the 

vessel payable by the fisherman % 
N/A 

ITEM 6: The Buyer (if any) N/A 
ITEM 7: The proportion of the gross proceeds payable to 

the fisherman. % 
20% 

DATED THE 1 day of 11 1990 
SIGNED by the Owner (Signed) Keith Anderson 
SIGNED by the Fisherman (Signed) G. Geikie " 

(exhibit 3) 
On or about 7 March 1991, Mr Anderson met with Mr 

Geikie in the wheelhouse of the vessel Lynda B, at which 
time Mr Anderson indicated that the respondent was no 
longer satisfied with the existing remuneration arrangement. 
As a consequence of that meeting, the remuneration 
arrangement prescribed by the Agreement was verbally 
altered, but the parties now dispute the extent of that 
alteration. It is common ground that a deduction equal to 
20% of the cost of both bait and fuel consumed in the 
operations of the Lynda B, be taken from the 20% share of 
gross proceeds from the catch payable pursuant to Item 7 of 
the Agreement, and retained by the respondent. It is the 
testimony of Mr Anderson that Mr Geikie also agreed to his 
proposal that a further deduction be introduced so as to 
afford the respondent full reimbursement of the replacement 
cost of miscellaneous gear used on the vessel, such as, a 
sharpening stone, a measuring gauge and gloves. Mr Geikie 
denies that such an additional deduction was agreed between 
them. The final area of disagreement regarding the altered 
remuneration arrangement is the date from which the costs 
to be deducted would commence to accrue. 

The usual crew of the Lynda B consisted of the skipper, 
Mr Geikie, and a deckhand whom, it is agreed, was an 
employee of the respondent. For a period approximating 2 
weeks, Mr Geikie engaged an additional deckhand. This 
temporary deckhand was engaged without the knowledge of 
the respondent, he was paid directly by Mr Geikie from the 
full proceeds he gained from an unauthorised cash sale of 
crayfish. 

Mr Anderson submits that in the discussions leading to 
the making of the Agreement, Mr Geikie made it known to 
him that when he, Mr Geikie, undertook the role of skipper 
for the Lynda B, he would be "operating" as Mounts Bay 
Nominees Pty Ltd. Mr Geikie says that he does not recollect 
any reference to this company, other than its name being 
included in the Agreement submitted to Mr Anderson, and 
his indication to Mr Anderson that payments received 
pursuant to the Agreement would be directed through that 
company for taxation purposes. 

The essence of the respondent's argument is that it 
engaged a contractor, whether that be Mounts Bay Nomi- 
nees Pty Ltd or Mr Geikie personally, to conduct the 
crayfishing operations of the vessel Lynda B. It is submitted 
that Mr Geikie, in his capacity as skipper of the vessel, was 

ITEM 1: The Owner 

Address 

ITEM 2: The Fisherman 

Address 
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not subject to the controls which may be applied to an 
employee as he selected the days upon which the vessel 
would put to sea, the times at which it would do so, the areas 
in which gear would be set in an endeavour to capture 
crayfish. It is also submitted that, although the maintenance 
and the repair costs of the vessel, together with the 
replacement cost of general gear was borne by the 
respondent, the extent thereof was determined by, and 
implemented to the satisfaction of, the skipper, Mr Geikie. 

Counsel for the applicant argues that Mr Geikie was 
employed by the respondent to skipper the vessel Lynda B, 
and that any reference to the entity Mounts Bay Nominees 
Pty Ltd, was no more than a sham used by the applicant to 
afford him a taxation benefit. It was submitted, and 
conceded by Mr Anderson, that during the period the 
applicant served as skipper of the vessel, correspondence 
relevant to the operation of, and cheques relating to a share 
of the catch from the Lynda B, were all issued in the name 
of the applicant (exhibits 5, 7, 8, and A). Counsel submitted 
that the tests to be applied are those expressed in Halbury's 
Laws of England, (Vol. 16, para 501). They were described 
as "firstly, that the employer's power of selection of his 
employee — it then talks about the payment of wages, it talks 
about the employer's right to control the method of the doing 
of work, and fourthly, the employer's right of suspension or 
dismissal". These indicia, it is said, were present in the 
relationship between the applicant and the respondent, the 
latter having control of Mr Geikie's employment and some 
control over the deckhand. Payments, which counsel 
described as wages, were said to be controlled by the 
respondent and made by cheque to the applicant, drawn in 
his name. It is submitted that the respondent "had control 
of the method of doing the work insofar as he frequently 
attended on the boat and gave instructions, and in fact 
telephoned both Ms McDonald and Mr Geikie on several 
occasions as to matters relating to the work done on the 
boat." The final test of suspension or dismissal is said to 
be evidenced within the terms of the Agreement. 

I observe that Halsbury's Laws of England (op.cit.) also 
makes the following observations relating to the application 
of the tests referred to by counsel for the applicant — 

"(M)any cases have stressed the importance of the 
right to control not only what work the employee is to 
do, but also the manner in which the work is to be done. 

It is now clear that none of these tests is of universal 
application. Where superior staff with professional 
qualifications are employed, such as senior hospital 
staff or eminent journalists, the employer can have little 
control of what work the employee is to do, and no 
control at all of the manner in which it is to be done. 
In other cases, the employer may have complete control 
over the manner in which a worker is to work for him, 
and the work may be of a kind usually done by 
employees, but the worker may nevertheless be an 
independent contractor, and in such cases, may be 
known as a 'labour only' sub-contractor." 

The indicia to be considered were addressed by the High 
Court of Australia in the matter of Stevens v. Brodribb 
Sawmilling Company Proprietary Limited (160 CLR 16). 
Therein Mason J. (p. 24) expressed the view — 

" A prominent factor in determining the nature of 
the relationship between a person who engages another 
to perform work, and the person so engaged is the 
degree of control which the former can exercise over 
the latter. It has been held, however, that the 
importance of control, lies not so much in its actual 
exercise, although clearly that is relevant, as in the right 
of the employer to exercise it: Zuijs v. Wirth Bros. Pty 
Ltd (30); Federal Commissioner of Taxation v, Barrett 
(31); Humberstone v. Northern Timber Mills (32). In 
the last-mentioned case Dixon J. said: 

'The question is not whether in practice the 
work was in fact done subject to a direction and 
control exercised by an actual supervision or 
whether an actual supervision was possible, but 
whether ultimate authority over the man in the 
performance of his work resided in the employer 

so that he was subject to the latter's order and 
directions'. 

But the exercise of control, whilst significant, is not 
the sole criterion by which to gauge whether a 
relationship is one of employment. The approach of 
this Court has been lo regard it merely as one of a 
number of indicia which must be considered in the 
determination of that question: Queensland Stations 
Pty Ltd v. Federal Commissioner of Taxation (33); 
Zuijs' Case; Federal Commissioner of Taxation v. 
Barrett (34); Marshall v. Whittaker's Building Supply 
Co (35). Other relevant matters include, but are not 
limited to, the mode of remuneration, the provision and 
maintenance of equipment, the obligation to work the 
hours of work and provision for holidays, the deduction 
of income tax and the delegation of work by the 
putative employee." 

Wilson and Dawson JJ (p. 36 et.seq.) expressed their 
views in the following way — 

"In many, if not most, cases it is still appropriate to 
apply the control test in the first instance, because it 
remains the surest guide to whether a person is 
contracting independently or serving as an employee. 
That is not now a sufficient or even an appropriate test 
in its traditional form, in all cases, because in modern 
conditions a person may exercise personal skills so as 
to prevent control over the manner of doing his work, 
and yet, nevertheless be a servant: Montreal v. 
Montreal Locomotive Works (75). This has led to the 
observation that it is the right to control rather than its 
actual exercise, which is the important thing (Zuijs v. 
Wirth Bros. Pty Ltd (76)), but in some instances it may 
even be a mistake to treat as decisive a reservation of 
control over the manner in which work is performed for 
another. That was made clear in Queensland Stations 
Pty Ltd v. Federal Commissioner of Taxation (77), a 
case involving a droving contract in which Dixon J. 
observed that the reservation of a right to direct or 
superintend the performance of the task, cannot 
transform into a contract of service, what in essence is 
an independently contract. 

The other indicia of the nature of the relationship 
have been variously stated, and have been added to 
from time to time. Those suggesting a contract of 
service rather than a contract for services, include the 
right to have a particular person do the work, the right 
to suspend or dismiss the person engaged, the right to 
exclusive services of the person engaged and the right 
to dictate the place of work, hours of work and the like. 
Those which indicate a contract for services, include 
work involving a profession, trade or distinct calling on 
the part of the person engaged, the provision by him 
of his own place of work or of his own equipment, the 
creation by him of goodwill or saleable assets in the 
course of his work, the payment by him from his 
remuneration of business expenses of any significant 
proportion, and the payment to him of remuneration 
without deduction for income tax. None of these leads 
to any necessary inference, however, and the actual 
terms and terminology of the contract will always be 
of considerable importance. 

Having said that, we should point out that any 
attempt to list the relevant matters, however incom- 
pletely, may mislead because they can be no more than 
a guide to the existence of the relationship of master 
and servant. The ultimate question will always be 
whether a person is acting as the servant of another or 
on his own behalf, and the answer to that question may 
be indicated in ways which are not always the same, 
and which do not always have the same significance." 

I firstly turn to consider whether the Agreement (supra) 
was made between the respondent and the natural person, 
Mr Graham Newell Geikie, or alternatively the company 
Mounts Bay Nominees Pty Ltd. 

The Lynda B is a vessel licensed to fish commercially, 
and accordingly carries the registration LFBF 502. It is 
therefore required to be surveyed, it's seaworthiness 
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approved and then operated under the control of a person 
appropriately qualified and certificated to undertake the 
duties of the vessel's skipper. Mr Geikie is so qualified and 
certificated, and having sought the appointment as skipper, 
was assessed by the respondent as suitable for the position. 
A conclusion which was an obvious pre-requisite to entering 
into the remuneration arrangement ultimately expressed in 
the Agreement. 

I am satisfied from the evidence that in the discussions 
which lead to the making of the Agreement, Mounts Bay 
Nominees Pty Ltd was referred to from time to time. This 
company is named in the handprinted (italics) information 
included in the Schedule to the Agreement (supra). The 
party of the first part, "the Owner", is identified as 
"Orchard Holdings" whereas the party of the second part, 
"the fisherman", is identified as "Graham Newell Geikie" 
in the space provided for that purpose. The title "Mounts 
Bay Nominee's" (sic) appears immediately below the name 
of Mr Geikie, but does so in the commencement of the 
spaces provided to state the address of "the fisherman". 
Thus it appears to me that the inclusion of the company 
name was secondary to that of Mr Geikie, 

There is no apparent obligation upon the company to 
provide the services of Mr Geikie as the skipper, notwith- 
standing it was his suitability which was fundamental to the 
arrangement being entered into. Additionally, it is a term of 
the agreement that "The fisherman will participate as a 
share fisherman on the vessel .... ", which I take to mean 
that party is required to be physically present on board the 
vessel and to participate in the activities required to conduct 
the fishing operation for which the reward is prescribed as 
a percentage of the proceeds received from the catch. On the 
strict wording of this term of the agreement the party is 
required to be present, not a representative thereof, and 
therefore this term cannot be satisfied by a party that is not 
a natural person. The skills and knowledge of the skipper 
are fundamental elements which contribute to the catch 
results, and therefore, 1 am sure Mr Geikie was chosen by 
Mr Anderson with this in mind. I am therefore not satisfied 
from the evidence that there was an intention that the 
company Mounts Bay Nominees Pty Ltd be contracted to 
the respondent for the purpose of operating the Lynda B. 1 
am satisfied that Mr Geikie, is the second party to the 
Agreement. 

A working relationship commenced between the appli- 
cant and the respondent approximately one month prior to 
the commencement of the crayfishing season on 15 
November 1990. The then recently purchased Lynda B 
required repair work to its hull in order to pass a 
seaworthiness survey and be approved for re-use as a 
commercial crayfisher vessel. Mr Geikie and a deckhand 
sailed the vessel from its location at Jurien Bay to 
Fremantle, where they worked at removing internal parts of 
the vessel to gain access to, and to prepare the surface of, 
the hull area that required repair. Mr Geikie skippered the 
Lynda B on its return voyage to Jurien Bay where he 
continued to work on the vessel to prepare it for the 
approaching crayfishing season, and for the survey which it 
was required to pass, and ultimately did. 

The applicant's preference for using a coloured image 
echo sounder resulted in an arrangement that he provide 
such equipment at his own cost. A coloured image echo 
sounder was obtained by Mr Geikie through the credit 
available to the respondent, and installed. A black and white 
image echo sounder, was removed from the vessel and the 
respondent arranged for the sale to the previous skipper of 
the vessel. It was delivered to him by Mr Geikie who 
received the agreed purchase price of $1000. That sum of 
money was, with the approval of the respondent, divided 
between Mr Geikie and the deckhand. Mr Geikie says his 
understanding of this arrangement was that the money 
received was payment for the repair and other work he and 
the deckhand had performed on the vessel to that time. Mr 
Anderson agrees that the money received was to be divided 
between the applicant and the deckhand, but says it was not 
payment for work done, but an advance payment to future 
earnings. 

05483-7 

In support of this contention, a letter dated 20 November 
1990, addressed to Mr Geikie, together with a photocopy 
thereof containing handwritten alterations, were exhibited to 
the Commission (exhibits 8 and 9), wherein the sale of the 
black and white image echo sounder is recorded and a 
statement made and altered regarding the division of the 
money obtained therefrom by Mr Geikie. In its original form 
that statement is — 

" It is also confirm (sic) that portion of the $1,000.00 
is advance (sic) of wages 20% payable to you and 10% 
payable to Glen Lance". 

Mr Geikie says he did not receive a further copy of the 
foregoing statement as altered by hand (exhibit 9). The 
alteration relates to the percentages expressed therein. The 
full amount of $1000 was in fact divided between the 
applicant and the named deckhand. 

Although it was argued on behalf of Mr Geikie that he 
had been an employee of the respondent, and that 
relationship commenced prior to the execution of the 
Agreement on 1 November 1990, nothing was submitted to 
indicate whether, at the commencement of their relationship, 
the parties agreed to a level of remuneration which would 
apply to work done prior to 15 November 1990. It appears 
that either no particular remuneration was pre-arranged, or 
alternatively, the work to be done was considered incidental 
to the overall relationship, and therefore accommodated 
within the level of remuneration verbally agreed and then 
prescribed by the Agreement. It is the evidence of Mr Geikie 
that he received the original letter, dated 20 November 1990 
(exhibit 8), and he says that he read it to mean that 30% of 
the $1000 was allowed to him and the deckhand, and the 
residue remained the property of the respondent. He 
understood the express intention to deduct from his future 
earnings. There is no evidence that the applicant challenged 
the stated intention of the respondent. On the face of it would 
therefore seem, that the applicant had no objection at that 
time to the concept of deduction. That item of deduction, 
together with several others, was again referred to by the 
respondent in a letter to the applicant, dated 15 March 1991 
(exhibit A), wherein it was stated — 

"It is proposed to deduct from your wages 4 
payments to satisfy these invoices .... " 

I am satisfied that a contractual relationship existed 
between Mr Geikie and the respondent prior to the signing 
of the Agreement. I am further satisfied that the nature of 
that relationship was a continuing one and remained 
unchanged by the execution of the Agreement, the purpose 
of which is to specify the obligations to be met and a 
particular method of calculating the monetary reward. It is 
a term of that Agreement that either party may terminate it 
by giving not less than 14 days' notice, or alternatively, 
forthwith in the event of a breach of any of the terms of the 
agreement. Thus the basis of the relationship between the 
applicant and the respondent may be terminated by either 
one of them giving the appropriate notice thereof. It's nature 
was not time, or specific performance based. 

It is the unchallenged evidence of Mr Anderson that in 
his initial discussions with Mr Geikie, it was stated that the 
respondent would not cover him for "Worker's Compensa- 
tion", and that Mr Geikie indicated that was not necessary, 
because he was appropriately insured. That suggests that the 
parties did not perceive their relationship as one of employer 
and employee. The exhibits reveal that Mr Geikie was paid 
on the basis of 20% as prescribed by the agreement, and no 
tax was deducted therefrom by the respondent. Again this 
suggests that they viewed their relationship as not being 
employer and employee. 

Mr Anderson submits that Mr Geikie was not subjected 
to controls by the respondent and that when, where and how 
the Lynda B fished, was at the discretion of Mr Geikie. That 
is not challenged on behalf of Mr Geikie, however it is 
asserted that on occasions when visiting the vessel, Mr 
Anderson exercised control over Mr Geikie by issuing 
directions to him. This assertion was not challenged by Mr 
Anderson. Prior to the commencement of the fishing season, 
the Lynda B was sailed from Jurien Bay to Fremantle and 
returned as required by the respondent. 
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Mr Geikie was selected for the position of skipper 
because of his qualification, skills, experience and knowl- 
edge gained within the crayfishing industry, and upon which 
the respondent expected to rely for the catching success of 
the Lynda B, for the 1990-91 season. It is therefore not 
unexpected that the respondent allowed Mr Geikie to 
manage the operation of the Lynda B and did not endeavour 
to exercise day to day control. 

I am satisfied that the respondent exercised control over 
the applicant. Although it was to a small degree, that is 
indicative of holding the right to exercise control, and 
according to the dicta of Stevens v. Brodribb Sawmilling 
Company Proprietary Limited (op.cit.), is a prominent factor 
in the determination of the relationship between parties. 

. The Agreement prescribes the method of calculating the 
remuneration of Mr Geikie. That is, "the fisherman shall be 
entitled to the proportion of the gross proceeds of sale of the 
fish set out in Item 7 of the Schedule". The immediately 
preceding term of the Agreement states, "the fish will be 
sold at the conclusion of each voyage ....", and therefore on 
the face of it, an entitlement to payment occurs at the time 
the proceeds for each catch is determined. The evidence is 
that an alternative arrangement of remuneration at fort- 
nightly intervals was observed. Mr Geikie referred to these 
payments as his "wages". The respondent also described 
the remuneration of Mr Geikie as "wages" in the 
correspondence to him (exhibit 8 and A). In the experience 
of the Commission, the term "wages" is predominantly 
used to describe the remuneration paid by an employer to 
an employee, and unlikely to be used between parties who 
do not view one as the servant of the other. 

Having considered the indicia available to the Commis- 
sion, I am satisfied for the foregoing reasons that on balance, 
the relationship between the respondent and Mr Geikie is 
one of employer and employee. 

It remains for the Commission to determine the claim that 
Mr Geikie is entitled to benefits under his contract of 
employment, which he has not been allowed. 

The parties agree that for the fortnights ended 31 January 
1991, 15 February 1991, 15 March 1991 and 24 March 1991, 
20% of the catch represented respectively $621.20, $855.10, 
$2118.80 and $1852.20. It is the total thereof, $5447.40 that 
Mr Geikie claims he has not received and is entitled to, 
under the terms of the Agreement, but allowing for his debt 
to the respondent of $2596.00 related to the purchase of the 
coloured image echo sounder, the balance of $2851.40 is due 
and payable to him. In addition thereto, Mr Geikie claims 
a further $75.00 for gear he owned but did not remove from 
the vessel, and which he believes Mr Anderson has taken 
possession of. His total claim is therefore $2926.40. 

Other than for the fortnight ending 24 March 1991, Mr 
Anderson agrees that the figures quoted on behalf of Mr 
Geikie represent 20% of the proceeds from the crayfish 
catches. He denies that the catch taken on 24 March 1991 
should be included, as Mr Geikie concluded their relation- 
ship on 22 March 1991. At that date 20% represents 
$1308.00 (exhibit Q), thus the respondent submits that the 
total to be considered is $4973.20 from which should be 
deducted $2596.00 for the coloured image echo sounder, and 
$883.53 representing 20% of the bait and fuel cost for the 
month of March, up to and including 22 March 1991, $90.94 
on account of gear replacement, $666.00 the share of 
$1000.00 as an advance on wages, $509.80 as expenses 
related to the installation and removal of Mr Geikie's 
coloured image echo sounder, and a final deduction of 
$350.30 as the reimbursement of costs incurred to repair 
items of equipment on the vessel. The total claim for 
deductions or off-set being $5117.54 and therefore, in excess 
of the $4973.20 arising from the application of the 20% 
formula. 

It is not in dispute that 20% of the bait and fuel cost was 
agreed to be deducted on or about 7 March 1991, however 
it appears from the evidence that neither party specifically 
addressed the date from which the portion of costs would 
be calculated. Mr Anderson apparently assumed that it 
would apply from the beginning of the fortnight in which 
it was discussed, that being the one which ended 15 March 

1991, whereas Mr Geikie assumed that it would commence 
to operate the day after which he agreed, and therefore, from 
8 March 1991. In the absence of any specific agreement 
giving retrospective operation to the new deduction arrange- 
ment, it cannot,, in my view, operate in relation to costs 
incurred prior to the date upon which agreement was 
reached. Therefore the respondent is not entitled to deduct 
such costs, except those incurred on or after 8 March 1991. 
Those the employer is entitled to deduct from the 
remuneration due for the two periods in March 1991. That 
figure, the Commission is not able to quantify from the 
information provided to it. 

Mr Anderson submits on behalf of the respondent, that the 
verbal agreement reached on or about 7 March 1991, entitles 
it to deduct payment for miscellaneous gear required to be 
replaced on the vessel. That is denied by the applicant. It is 
clear that in the discussion leading to the verbal agreement, 
Mr Anderson expressed concern to Mr Geikie regarding the 
re-occurring need to replace gear. Mr Geikie specifically 
recalls a reference to gloves. Mr Geikie obviously came to 
the Commission with the misunderstanding that the respon- 
dent was claiming it was entitled to deduct for the full 
replacement of gear that is set and used to capture crayfish. 
That, I believe, influenced his recollection of the March 
discussion with Mr Anderson. I believe it probable that, at 
the time, Mr Geikie responded to Mr Anderson in a manner 
which led him to believe the replacement cost of miscellane- 
ous gear was accepted as a deductible item. Again however, 
I am of the view that this agreement has application only to 
the gear replaced from 8 March 1991 and thereafter, That 
I find is a sum of $33.70 identified in an invoice from the 
Fremantle Fisherman's Co-operative Society Ltd (exhibit 
C). 

Earlier herein, the Commission observed that Mr Geikie 
raised no challenge to the original statement made by the 
respondent, that the share of $1000.00, the proceeds from 
the sale of the black and white image echo sounder, was an 
advance on his wages, and I am satisfied that that is in fact 
what it was. It is therefore a sum which the employer is 
entitled to off-set against the remuneration arising under the 
agreement. Exhibit 9, the amended statement from the letter 
dated 20 November 1990 (exhibit 8), indicates the intention 
of the respondent, that Mr Geikie was to receive as his share 
the sum of $666.60 however, it is unknown what he in fact 
received. The evidence before the Commission is simply 
that he shared the total sum with the deckhand, and I 
therefore, I am unable to find the actual sum that he received 
as an advance, and which it is appropriate be deducted. 

Mr Geikie purchased and used a coloured image echo 
sounder. For that sounder to be put in service, it had to be 
installed in the Lynda B, however there is nothing before the 
Commission to indicate that this aspect was considered, and 
therefore the respondent was not entitled to assume that the 
cost thereof was automatically recoverable from Mr Geikie. 
In my view, it is not, and therefore the sum of $180.00 will 
not be allowed as a deduction. The remaining sum claimed 
as being related to the echo sounder, is the balance of 
$509.80. This balance relates to the cost of lifting the vessel 
out of the water and the plugging of the hole left by Mr 
Geikie when he removed the echo sounder transducer from 
beneath the hull. Mr Geikie terminated his employment 
when on 22 March 1991, he was informed by Mr Anderson 
of his intention to conclude his, Mr Geikie's, appointment 
as skipper of the vessel. On the following day, Mr Geikie 
arranged for the Lynda B to be lifted from the water, for the 
purpose of him removing his transducer. At that time he also 
removed the sounder itself. In order for the vessel to be 
returned to the water, the respondent arranged for the hole 
left in the hull by the removal of the transducer to be 
plugged, and the vessel then lifted and returned to the water 
at a total cost of $329.80. It is argued on behalf of Mr Geikie, 
that in the telephone conversation he had with Mr Anderson, 
he indicated his intention to have the vessel lifted and 
remove his equipment, and he says that Mr Anderson did 
not object to the course that he outlined. Mr Anderson, on 
the other hand says, that he found himself in a position 
where he was faced with a fait accompli, and therefore did 
no more than express that view to the applicant. 
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Mr Geikie was entitled to retrieve his equipment, when 
his employment relationship came to an end, however in my 
view, he did so with little consideration for the respondent. 
A number of alternatives were open to him, the first, to 
conclude an arrangement with the respondent that was 
suitable to both of them regarding the lifting in and out of 
the vessel, or secondly, negotiating the sale of the equipment 
to the respondent, or thirdly, the removal of the echo sounder 
leaving the transducer in place either to be purchased by the 
respondent, or another provided by the respondent as a 
replacement, or later removed from the hull and returned to 
Mr Geikie at a mutually convenient time. The costs, which 
Mr Geikie caused the respondent to incur, were for his 
personal benefit, and therefore I am of the view that should 
be offset by this Commission. 

The final item of deduction claimed by the respondent is 
the sum of $350.30 relating to the repair and maintenance 
of equipment on the Lynda B, which it is asserted became 
necessary, because of the failure of Mr Geikie to give due 
care and attention thereto. I am not satisfied from the 
evidence that such was the case, however the nature of this 
claim is one for damages, and is not one which, in my view, 
can be entertained by this Commission. That deduction is 
therefore refused. 

On the evening of 23 March 1991, Mr Geikie was 
introduced to the skipper that replaced him. He arranged 
with that skipper to attend the Lynda B on 24 March 1991, 
and to undertake a voyage that day. The purpose was to 
indicate to the new skipper the areas of ocean in which he 
had laid the crayfishing gear that had not been retrieved from 
22 March 1991. It is the evidence of Mr Geikie that he 
undertook this voyage and, that he in fact skippered the 
Lynda B on that day. In essence his argument is, not that 
his employment continued on that date, but that it is a 
practice in the crayfishing industry that the skipper who sets 
the gear, as he did on 22 March 1991, receives the 
remuneration benefit from that catch when the gear is pulled. 
He says this was discussed with the new skipper on the night 
they met, and that he agreed that that situation would 
prevail. For the respondent it is argued, that the relationship 
with Mr Geikie ceased no later than 23 March 1991. He had 
declared that he did not wish to continued any alternative 
relationship with the respondent, upon being advised of the 
intention to terminate his appointment as skipper. He did not 
fish on 23 March 1991 and the vessel was lifted from the 
water and left in a state that it could not be returned to 
service without remedial work. Mr Anderson did not 
indicate whether he knew of the practice claimed to operate 
within the industry regarding the catch from gear laid by a 
terminating skipper. It would appear he did not. It is his 
evidence that remuneration for the catch taken on 24 March 
1991 was made to the new skipper. He expressed the view 
that, if Mr Giekie believed the new skipper had committed 
himself to such an arrangement, then he did so without the 
approval of the respondent, and therefore Mr Geikie's 
recourse was to that new skipper. There has been nothing 
put to me which causes me to conclude that the entitlement 
to remuneration from such catch is a benefit to be implied 
in the contract of employment. Accordingly, the claim 
relating to the catch on 24 March 1991 is refused. 

The Commission is unable to finalise it's decision in this 
matter. For the reasons expressed herein, I am satisfied that 
the remuneration due according to the 20% formula, is 
$4973.20. This figure should however be reduced by the 
offset and deductions defined in quantum, together with 
those approved in concept, but which I am not able to 
quantify on the information before me. Those which remain 
to be assessed, are 20% of the bait and fuel costs from 8 
March 1991, together with Mr Geikie's share from the 
proceeds of sale of the black and white image echo sounder. 
I therefore direct the parties to consider these two matters, 
and advise this Commission whether they are able to reach 
agreement thereon. If the parties are unable to reach 
agreement, the Commission will reconvene a further hearing 
in order to establish the appropriate value of these 
deductions. 

Appearances: Miss S.S. Chelvanayagam (of counsel) 
appeared for the applicant. 

Mr Keith Anderson appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 
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No. 717 of 1991. 

COMMISSIONER C.B. PARKS. 
9 January 1992. 

Supplementary Reasons for Decision. 
(Given extemporaneously at the conclusion of 

submissions, taken from the transcript as edited by the 
Commissioner) 

THE COMMISSIONER: On 9 August, 1991 the Commis- 
sion published Reasons for Decision in this matter. Therein 
it held that the applicant is entitled to a sum of remuneration 
subject to various deductions for reasons then specified. On 
the information submitted to the Commission, it was not 
able to quantify the monetary value of several of the 
indentified deductable items. The parties, although afforded 
the opportunity to agree the relevant monetary values of 
these items, were not able to do so. They were therefore 
requested to address the Commission in relation to these 
matters, and the additional matter of a bonus consideration 
rejected by the respondent, on 18 December 1991. 

A further hearing was conducted at Geraldton on the 
aforementioned date and proceeded in the absence of 
representation on behalf of the respondent. The applicant did 
not attend in person. An affidavit, sworn by Mr Geikie, 
including supporting documents (exhibit 12) were submitted 
to the Commission by Counsel acting on his behalf. 

Counsel for the applicant now concedes that he, the 
applicant, received, as previously submitted by the respon- 
dent, $666.60 as his share from the sale of a black and white 
image echo sounder. 

Trading statements listing bait and fuel purchases for the 
Lynda B, issued by the Fremantle Fishermen's Co-operative 
Society Limited (the Society), were exhibited (exhibit 12) 
to the Commission. 

For the period from 8 March 1991 to 22 March 1991 both 
inclusive they evidence a total cost of $1255.77. As found 
previously, 20% of this cost is to be borne by Mr Geikie and 
therefore the amount of $251.14 will also be offset against 
the remuneration prescribed by the Share Fishing Agree- 
ment (the Agreement). 

It has previously been held that deductions should also be 
made for a rope cutter-S33.70, the purchase of a colour 
image echo sounder-$2596.00, and the cost of plugging the 
hole in the hull of the Lynda B caused by Mr Geikie 
removing his echo sounder transducer-$329.80. Thus the 
total value of all deductions is $3877.24. This is to be 
deducted from the remuneration due to Mr Geikie according 
to Item 7. of the Agreement, that being, $4973.20 which 
represents 20% of the gross proceeds from the total crayfish 
catch during his period of employment. It is now argued that 
the remuneration due to the applicant should be reviewed 
because the original value of the gross proceeds, upon which 
it was calculated, increased as a consequence of a bonus 
payment per kilogram declared and paid subsequent to the 
principal Reasons for Decision handed down on 9 August, 
1991. 

Exhibited to the Commission is a statement issued by the 
Society (exhibit 12) wherein the Geraldton Manager thereof 
states that it — 

"Paid a bonus, on 19 October 1991, of 50c per kilo 
of lobsters landed from 15 November 1990 to 6 Januarv 
1991". 



3; 16 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

According to the "Rock Lobster Statement" prepared by 
the Society (exhibit 12), the catch it received from the Lynda 
B during this period was 3536.5kg. Counsel for the applicant 
therefore submits that the gross proceeds from the crayfish 
catch increased by the value of the bonus, that is, $1768.25. 
Thus it is argued that as Mr Geikie's contract of employment 
entitled him to a 20% share of the gross proceeds, and the 
bonus constitutes part of those proceeds, he is therefore now 
due an additional $353.65. 

On the information previously available, the Commission 
found that Mr Geikie earned a particular level of remunera- 
tion. The calculated value thereof depended entirely upon 
the proceeds from crayfish catches of the Lynda B as 
declared by the Society. The Society has since declared a 
bonus payment in relation to the catches received by it 
during the period from 15 November 1990 to 6 January 
1991. That period is part of the employment period .of Mr 
Geikie and is therefore a period of which he is entitled to 
be remunerated at a 20% "proportion of the gross proceeds" 
from each crayfish catch. Although the payment declared by 
the Society is described as a bonus, it has the character of 
an additional payment directly related to the weight of each 
crayfish catch the Society received from the Lynda B within 
the limited period specified. Thus it recognises a revaluation 
specific to these catches and therefore represents an increase 
in the gross proceeds arising therefrom. Accordingly, Mr 
Geikie is entitled to benefit from his input thereto to the 
extent claimed, that is, $353.65. I am therefore satisfied that 
the total remuneration, according to the Agreement, is 
$5326.85. For the reasons given $3877.24 will be deducted 
therefrom and the balance, $1449.61 is due and payable to 
the applicant as wages. The Minutes of the Proposed Order 
will issue directing that such a payment be made to him 
within 21 days. 

Appearances: Miss S.S. Chelvanayagam (of counsel) 
appeared on behalf of the applicant. 

No appearance on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Graham Newell Geikie 

and 

Orchard Holdings. 

No. 717 of 1991. 

COMMISSIONER C.B. PARKS. 

17 January 1992. 
Order. 

HAVING heard Ms S.S. Chelvanayagam (of counsel) 
appearing on behalf of the Applicant and Mr K.R. Anderson 
appearing on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industiral 
Relations Act 1979, hereby orders — 

That Orchard Holdings pay Graham Newell Geikie 
the sum of $1449.61 with 21 days of the date of this 
Order. 

(Sgd.) C.B. PARKS, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
William John Kaigg 

and 
Australian Wool Testing Authority Limited. 

No. 633 of 1991. 
COMMISSIONER R.N. GEORGE. 

9 January 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is an application brought 
before the Commissionby Mr William John Kaigg (the 
Applicant) pursuant to Section 29(b)(i) of the Industrial 
Relations Act 1979. By it the Applicant claims that he has 
been unfairly dismissed from his employment by Australian 
Wool Testing Authority Limited (the Respondent). The 
claim is for reinstatement and for reimbursement of 
remuneration lost between the dates of dismissal and 
reinstatement. 

An Answering Statement was filed in the Commission by 
the Respondent which, formal parts omitted, is in the 
following terms: 

" 1. The Applicant, Mr W J Kaigg was employed by 
the Australian Wool Testing Authority Ltd from 
May 1976 to 30 April 1991. 

2. Mr Kaigg was employed as a Sampling Controller 
and was responsible for the co-ordination of wool 
sampling upon request from clients in Fremantle. 
The duties included the allocation of Sampling 
Officers to various locations, the supervision of 
employee performance and behaviour, the mainte- 
nance of quality control and the supervision of 
staff training. 

3. Mr Kaigg's employment was terminated by the 
Australian Wool Testing Authority on 30 April 
1991 because of Mr Kaigg's failure, since August 
1990, to adopt the behaviour, attitude and respon- 
sibilities essential to his position of Sampling 
Controller despite receiving specific counselling 
on these issues on 14 August 1990, 24 August 
1990, 24 September 1990 and December 1990. 

4. Examples of such behavioural/attitudinal prob- 
lems include but are not limited to — 

i During absences from work whilst on work- 
ers compensation Mr Kaigg on at least 3 
occassions (sic) presented himself at the 
AWTA premises either inebriated or for the 
purpose of joining other staff members for a 
drink. As Mr Kaigg was aware, such actions 
were contrary to company policy; 

ii despite specific requests to the contrary, 
returning to work un-announced after an 
absence on workers compensation; 

iii denying responsibility to respond when 
"paged" by the office; and 

iv using a company vehicle in the knowledge he 
was not authorized to do so. 

5. Mr Kaigg held a senior staff position and was 
responsible for the supervision of up to 30 
employees. Mr Kaiggg's (sic) inability to main- 
tain required standards of behaviour and to assume 
the attitude and responsibilities commensurate 
with his position, despite being counselled on at 
least 4 occassions (sic), left the company with no 
alternative but to terminate Mr Kaigg's services. 

6. Mr Kaigg was paid 4 weeks pay in lieu of notice 
and received all other accrued benefits upon 
termination. " 

The Applicant appeared on his own behalf and gave 
evidence of his belief that he had been dismissed because 
he had suffered an injury which required time off from work 
on worker's compensation. This was said by the Applicant 
to be supported by a history of similar behaviour by the 
Respondent in its dealings with other employees on 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 387 

worker's compensation and by the fact that his dismissal 
coincided with the date on which he gave advice of a 
worsening of the condition of his shoulder which would 
require further time off work. 

The Respondent denies the claims of the Applicant and 
contends that his services were terminated because of a 
failure over a period of some eight months to adopt the 
behaviour, attitude and responsibilities essential to his 
position of Sampling Controller, a senior staff position with 
responsibility for the day to day supervision of up to 30 
employees. 

The facts as they appear from the evidence are as follows. 
Australian Wool Testing Authority Limited commenced 

its life as a Statutory Authority and continued as such until 
its structure and character changed to that of a company 
limited by guarantee. The function of the Australian Wool 
Testing Authority Limited is to sample bales of wool and 
issue certificates for the purpose of trade in that commodity. 

The Applicant was originally employed by the Statutory 
Authority as a Wool Sampling Officer in 1976. When its 
structure and character changed in 1982, the Applicant was 
paid out under his contract with the Statutory Authority and 
accepted new contracts with Australian Wool Testing 
Authority Limited. In December 1986 the Applicant was 
promoted to the position of Sampling Controller for the 
Fremantle region. The nature and scope of the position is 
described in the following terms in the Position Description 
form issued to the incumbent: 

"This position is one of two reporting to the Sampling 
Operations Manager —Western Australia, the other 
being the Sampling Controller based in Albany. 

Reporting to the incumbent are a number of 
Sampling Officers/Assistants who are employed on a 
full-time or casual basis. 

The incumbent co-ordinates the sampling of wool 
requested by clients in Fremantle, allocating Sampling 
Officers to the various locations to undertake the work 
and where necessary, undertaking sampling work 
himself. In doing so, he must assess daily priorities to 
ensure service time commitments to individual clients 
are achieved and samples are dispatched to the 
laboratories promptly to meet deadlines. Such priorities 
are dependent upon workload, type of service required 
and AWTA Ltd commitments necessary to meet sale, 
catalogue or shipping instruction deadlines. 

The incumbent has the authority to terminate 
Sampling Officers within strict guidelines set by the 
Sampling Operations Manager. The incumbent has no 
authority to alter Company policies on technical, 
commercial and administration matters, but refers 
any issues which may conflict with policy to his 
superior." 

(Exhibit 2) 
On 11 December 1989 the Applicant was involved in a 

car accident in which he suffered an injury to his right 
shoulder. The circumstances of the accident were such that 
entitled the Applicant to the benefits available through 
worker's compensation. On or around 22 July 1990 the 
Applicant underwent an operation to his shoulder which 
resulted in the need for several weeks off work to recuperate. 

On Friday, 3 August 1990 the Applicant called into the 
office at around 4.00 p.m. and had one or two beers with 
sampling staff who met regularly for drinks on Friday nights 
and left shortly afterwards in company with a Mr Wilson, 
a Sampling Supervisor. Nothing was made of this although 
the Applicant's presence was noted by Mr Biddiscombe, 
Sampling Manager, W.A., who reported the Applicant's 
presence to Mr Connors, Regional Manager, W.A.. Mr 
Biddiscombe also noted that the Applicant was in consider- 
able pain with his shoulder. 

On the following Friday, 10 August 1990, the Applicant 
again called into the office around 4.00 p.m. to have drinks 
with the sampling staff. On this occasion he appeared much 
fitter, had apparently been drinking and was Carrying with 
him one or two cartons of beer. On this occasion Mr 
Biddiscombe reported the Applicant's presence to Mr 

Connors with some concern and sought advice about what 
action he should take. Mr Biddiscombe was advised by Mr 
Connors to leave the matter alone and that he would take 
it up personally with the Applicant the following week. This 
was done either through a telephone call or in a meeting 
during which the Applicant was told that it was inappropri- 
ate behaviour for a Manager who was on worker's 
compensation and allegedly unfit for work to appear at the 
office, apparently fit enough to drive a vehicle and to carry 
a carton of beer, for the purpose of "having a few beers with 
the boys" (transcript page 31). 

On 24 August 1990 Mr Connors again met with the 
Applicant and counselled him along lines set out in a letter 
addressed to the Applicant and dated 22 August 1990 
(Exhibit 3). The letter was not given to the Applicant as it 
was said by Mr Connors that he had responded positively 
to the counselling and he felt that in those circumstances to 
give him the letter may invoke a negative response. The 
counselling covered the following key issues: 

1. The behaviour of the Applicant in attending the 
office while unfit for work to participate in Friday 
night drinks when as a Manager he was aware of 
and had been a party to disciplinary action taken 
against two award employees for similar activi- 
ties. 

2. The need for the Applicant to review the affect of 
his consumption of alcohol on his relationships 
with senior management and on his long term 
career interests. 

3. The need for him to consider a return to work on 
light duties, subject to medical clearance. 

The letter used as the basis for the counselling session and 
the evidence before the Commission spoke of three 
occasions on which the Applicant presented himself at the 
office either inebriated or for the purpose of having a drink. 
Details were only provided, however, in respect of two 
occasions, one of which included his attendance at the office 
on 3 August 1990. The three incidents referred to in the letter 
did not include the one on 3 August 1990. 

In the course of this counselling session the Applicant 
agreed that he would speak with his specialist at his next 
appointment about the possibility of a return to light duties. 
In this context Mr Connors wrote on 31 August 1990 to the 
Applicant's doctor in the following terms: 

"Dear Sir 
I understand that you are currently treating Bill 

Kaigg, who is the Sampling Controller of AWTA Ltd 
in Fremantle. 

I am writing to advise you that the Authority 
completely supports rehabilitation programmes to 
assist employees back to a full recovery. This pro- 
gramme is centred on offering all injured employees 
alternative light duties. 

In Bill's case we would welcome his participation 
in the Sampling Office, taking telephone calls, and 
arranging the duties of others. We can provide a 
"broadcast" telephone, which would allow him to talk 
"hands free" on the 'phone. 

Bill and I have already discussed this option, and 
agreed that medical advice should determine the extent 
of his participation. Bill can of course continue with 
physiotherapy, or other forms of therapy, during 
normal working hours. We also agreed that he would 
discuss the matter with you during his consultation on 
Wednesday, September 5th. and he would advise me 
thereafter. 

Yours faithfully, 

R.W. CONNORS 
Regional Manager—Western Australia " 

(Exhibit 4) 
The Applicant's doctor responded endorsing a return to 

light duties, in a graduated fashion, in conjunction with the 
Applicant's rehabilitation programme. 
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There was no contact with the office by the Applicant 
about his return to work following his consultation with his 
doctor and on 10 September 1990 he was contacted by Mr 
Biddiscombe. Mr Biddiscombe's discussion with the Appli- 
cant was recorded in an inter-office memo (Exhibit 8). The 
memo noted that the Applicant's medical certificate had 
been extended to 10 October 1990 and while he had intended 
to report for work on Monday, 10 September 1990, he 
advised that there had been a deterioration in the condition 
of his shoulder which had delayed his return. The Applicant 
also informed Mr Biddiscombe that the doctor had left the 
decision as to when to return to light duties to him and 
expressed disappointment at the Respondent's action in 
communicating with his doctor. Mr Biddiscombe recorded 
his view that the Applicant appeared to be genuine in his 
attempts to return to work but noted particular circumstances 
which seemed to conflict with that appearance. 

Subsequent to the discussion between Mr Biddiscombe 
and the Applicant, Mr Connors contacted the Applicant and 
informed him that in the light of recent events it was 
important that his return to work appear to be as well 
managed as possible and for that reason he should not return 
without first contacting either himself or Mr Biddiscombe. 
Despite this, the Applicant returned to work unannounced 
on 24 September 1990. This prompted a further and 
immediate counselling session involving both Mr Connors 
and Mr Biddiscombe during which the Applicant's motives 
were questioned and he was informed that any further 
behaviour which was inconsistent with his role and 
obligations as Sampling Controller would lead to his 
dismissal. This was followed by a more detailed discussion 
between the Applicant and Mr Biddiscombe which ad- 
dressed specific areas requiring attention. 

The next event of relevance occurred in December 1990 
in the conduct of routine staff appraisals. The appraisal of 
the Applicant prepared by Mr Biddiscombe was passed to 
Mr Connors who added his own views about the Applicant's 
attitude during and up to the conclusion of the period during 
which he had been absent on worker's compensation. The 
appraisal was then forwarded to the Respondent's head 
office in Victoria for a final decision as to any merit increase 
to be awarded to the Applicant. Following discussions 
between Mr Connors and the Managing Director about the 
appraisal, it was decided not to award any merit increase at 
all and in fact the evidence indicates that there was a slight 
reduction in the consumer price index component of the 
salary review formula. This was an outcome less than that 
which had been recommended by Mr Connors. 

In April 1990 the staff appraisals matter became one of 
some seriousness in the eyes of the Respondent because of 
an outburst by the Applicant at a management meeting 
which was one of a series designed to incorporate a 
management training programme. The outburst occurred 
during a session in which a staff member was addressing the 
subject of staff appraisals and the Applicant called out in a 
loud voice "if you go on worker's compensation you get 
stuff all" (transcript page 40). This was followed by another 
comment which caused Mr Connors to intervene. The 
incident was said by Mr Connors to have caused some 
embarrassment and to have had an adverse affect on other 
programmed meetings. It also caused him to conclude that 
the Applicant still had not understood his obligations in 
terms of leadership and his role as a Manager. 

Other incidents which occurred in the approximate time 
frame between the staff appraisal and the date of dismissal 
included the Applicant's use of a Company vehicle in 
circumstances which he was aware were contrary to 
Company policy and his failure on two occasions to respond 
to pager calls. 

Separately, each of the incidents referred to were said to 
have caused concern but did not provide grounds for 
termination. When combined, however, and considered in 
the context of the Applicant's responsibilities as a Manager, 
the time frame over which they occurred and the Applicant's 
failure to respond to several counselling sessions, the view 
was formed that the employment relationship had broken 
down to such an extent that there was no alternative but to 
terminate his services. This was done following discussions 

with other managers and staff who were present at the staff 
meeting at which the Applicant had his outburst and in 
consultation with the Deputy Managing Director of the 
Respondent who was in Western Australia at the time. 

Both Mr Connors and Mr Biddiscombe were present 
when the Applicant was told of his dismissal and the reasons 
for it. The reason given was his attitude and his failure as 
a Manager to recognise his responsibilities to the Company. 
It was confirmed with him that there were no complaints 
with the work he was required to perform. He was paid one 
months pay in lieu of notice and all other entitlements under 
his contract of service. 

The evidence for the Respondent was that at the time of 
the decision to terminate the Applicant's services manage- 
ment was aware of the need for the Applicant to have a 
further operation on his shoulder later that year but was not 
aware of the aggravation to the injury which caused him to 
notify on the day of his dismissal of the need for further time 
off. The Respondent strongly denied that the Applicant's 
injury and consequential worker's compensation claim were 
behind his dismissal. It was said to the contrary that it in fact 
made the decision to terminate more difficult because of 
perceptions which could obviously be drawn from such 
action. Evidence was given that two persons in 15 years had 
been terminated while on worker's compensation. In one 
case the individual was still on worker's compensation ten 
years after his accident and was being supported by the 
Respondent in a dispute with the insurance company over 
his claim. The second person who had been dismissed had 
failed in her worker's compensation claim because she had 
been working for another employer (following her termina- 
tion by the Respondent) while allegedly unfit for work and 
on worker's compensation. An example was also given of 
a person currently in the Respondent's employ who had been 
on worker's compensation for some time and whose position 
with the Company and staff appraisals had not been affected. 

While the Applicant strongly contended that the only 
reason for his dismissal was the fact that he was on worker's 
compensation and made a number of statements to support 
his claim, his claim was not substantiated by any independ- 
ent evidence. By the same token the evidence of the 
Applicant, while largely based on hearsay and perceptions, 
was not challenged in any detail in cross-examination. When 
considered in the light of all of the evidence, however, I was 
left with the clear impression that on the balance of 
probabilities there was no substance in the Applicant's 
claim. In fact the Applicant summoned 13 witnesses who, 
it would appear, were current employees of the Respondent 
and despite all of those witnesses being present outside the 
court, not one was called by the Applicant and all were 
discharged without giving any evidence. 

There is one other matter which needs to be addressed in 
conclusion. On 25 November 1991 a letter was received in 
my Chambers from the Applicant alleging that the witnesses 
for the Respondent had given false evidence before the 
Commission. The letter quite properly was not referred to 
me and my Associate wrote to the Applicant advising that 
if the matters in his knowledge constituted fresh evidence 
which would be material to the determination of his claim 
he should make an application as soon as possible to be 
heard in relation to it. On 3 December 1991 the Applicant 
made an application to the Registrar which purported to seek 
a further hearing in order to provide proof of false evidence 
in respect of two matters. The first matter related to the 
dismissal of an employee while on worker's compensation 
and the second matter related to alleged complaints by a 
client about the Applicant's work. On 5 December 1991 the 
Respondent provided a written answer to the application and 
it was agreed by both parties that the written material, 
including the Applicant's letter received at the Commission 
on 25 November 1991, should be admitted as part of the 
record of proceedings and be taken into account in the 
determination of the Applicant's claim. I have examined the 
written material so provided and have concluded that when 
viewed in the context of the totality of the evidence it does 
not affect the outcome. Nor does it provide any basis for 
enquiry into a claim by the Applicant that both Mr Connors 
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and Mr Biddiscombe perjured themselves before the 
Commission. 

Having regard for all of the evidence before the 
Commission I am satisfied that the Applicant's behaviour 
generally was inconsistent with his responsibilities as a 
member of the management team and that despite a number 
of discussions or counselling sessions with both Mr Connors 
and Mr Biddiscombe and a warning that if there was no 
change in his attitude he would be terminated, the Applicant 
failed to respond to the standards set by the Respondent. In 
all of the circumstances the Respondent did not act unfairly 
in concluding that there was a breakdown in the employment 
relationship such as to justify termination in accordance 
with the contract of employment. There is no evidence to 
suggest, as the Applicant claims, that the termination was 
related solely to his accident which resulted in him being 
placed on worker's compensation. In fact the correspon- 
dence between the Respondent and the Applicant's doctor 
indicates a genuine attempt to assist in his rehabilitation and 
return to normal employment. 

Mr Shepherd for the Respondent referred to the test in 
matters such as the one now before the Commission which 
requires consideration of whether there has been or has not 
been oppression in justice or unfair dealing on the part of 
the employer towards the employee and cited Hospital 
Employees Industrial Union of Workers, W.A. and Wongan 
Hills Hospital (1979) (59 WAIG 11 at 12) in support. Put 
differently the question is whether the legal right of the 
employer has been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that right 
(see also North West County Council v. Dunn (1971) (126 
CLR 247 at 263); The Undercliffe Nursing Home v. The 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, W.A. Branch (1985) 
(65 WAIG 385 at 386); and The Breweries and Bottleyards 
Employees' Industrial Union of Workers of Western 
Australia v. Bond Brewing W.A. Limited (1989) (69 WAIG 
3228 at 3230)). It is also the case that the Commission will 
only interfere where necessary to protect an employee 
against an unjust or unfair exercise of the employer's right 
of dismissal, a right which is as fundamental to the 
relationship of employer and employee as is the right of the 
employee to leave his employment (see The Undercliffe 
Nursing Home v. The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and Miscellaneous, 
W.A. Branch (1985) (65 WAIG 385 at 386 and 387). 

On the facts as set out above there is no basis upon which 
the Commission should interfere in the decision of the 
Respondent to terminate the services of the Applicant in 
these proceedings and the application will be determined by 
an Order of dismissal. 

Appearances: The Applicant appeared on his own behalf 
Mr S. Shepherd (of Counsel) appeared on behalf of the 

Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

William John Kaigg 

and 

Australian Wool Testing Authority Limited. 

No. 633 of 1991. 

COMMISSIONER R.N. GEORGE. 

9 January 1992. 
Order. 

HAVING heard the Applicant on his own behalf and Mr S. 
Shepherd (of Counsel) on behalf of the Respondent, the 
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Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Peter John Newbound 
and 

Western United Insurance Brokers Pty Ltd. 
No. 1382 of 1991. 

COMMISSIONER C.B. PARKS. 
17 January 1992. 

Reasons for Decision. 
(Given extemporaneously as edited by the Commissioner) 
THE COMMISSIONER: The matter before the Commis- 
sion is an application made pursuant to s.29 (b) (i) and (ii) 
of the Industrial Relations Act 1979 (the State Act). Therein 
the applicant firstly claims that his services as an employee 
were unfairly terminated by the respondent. Secondly, 
should the termination be found to stand, it is claimed that 
benefits which fell due as a consequence of that event, being 
benefits which do not arise under an award or order of this 
Commission, have not been allowed by the respondent. 

It is conceded on behalf of the applicant that his 
employment relationship with the respondent was covered 
by an award of the Australian Conciliation and Arbitration 
Commission titled the Insurance Officers (Clerical Indoor 
Staff) Consolidated Award, 1985, as amended (the Federal 
Award). Notwithstanding this Federal Award coverage, it is 
asserted that terms and conditions of employment had also 
been agreed between the parties and committed to writing 
(exhibit 1).A the outset of preceeding a challenge was raised 
to the jurisdiction of the Commission to hear the substance 
of this application. The Commission is requested to 
determine that issue as a preliminary matter and to adjourn 
the substance of the claims made to a date to be fixed 

The respondent, represented by its executive director, 
challenged the jurisdiction of this Commission to hear and 
determine the application in toto. A statement said to have 
been prepared by an industry body to which the respondent 
belongs was read to the Commission. It provided no 
assistance to the Commission as, simply put, it expressed 
no more than a view that this Commission does not have 
jurisdiction because the employment relationship of the 
parties had been regulated by the aforementioned Federal 
Award. No reasoned explantation of that view was offered. 

For the applicant it is submitted that the Commission does 
have jurisdiction to hear and determine both parts of the 
application. That is, it is empowered to find the termination 
of Mr Newbound's services was unfair and as a consequence 
order his reinstatement in employment, and it is empowered 
to determine a claim for benefits that have not been allowed 
to the applicant which do not arise from the operation of the 
Federal Award or an instrument of this Commission, by 
virtue of s.29 of the State Act. 

Notwithstanding it is conceded that the Federal Award 
covered the employment relationship which had existed 
between the parties, Mr Newbound's services are said to 
have been terminated pursuant to the terms of employment 
agreed between the parties (exhibit 1) and not pursuant to 
the Federal Award. Thus one thrust of the argument is that 
the award prescribed termination provisions were not 
invoked and accordingly a situation was not created which 
brought the Federal Award into possible conflict with the 
State Act. 
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By the operation of law, the Federal Award regulated the 
empioyment relationship between the parties. Clause 19 — 
Termination of Service thereof prescribes as follows — 

" (a) The employment of an employee shall not be 
terminated in the case of an employee with five 
or more years' service without at least four weeks' 
notice and, in the case of an employee with less 
than five years of service without at least two 
weeks' notice given by the respondent and an 
employee shall give to the respondent at least two 
weeks' notice of the employee's intention to 
terminate employment. If two or four weeks' 
notice as the case requires, be not given by the 
respondent, two or four weeks' salary as the case 
may be, shall be paid and if an employee leaves 
without giving and working out two seeks' notice 
the employee shall forfeit an amount equal to 
wages in respect of a period equal to that part of 
the notice which has not been worked. 

Provided that the contract of employment may 
be terminated by any respondent without liability 
to pay for more than time actually worked, for 
serious misconduct. 

(b) A statement of service shall be given by the 
employer if requested by the employee." 

(print H4379) 
Item 7. Notice Period: of the agreed terms of employment 

states — 
"Either party may terminate this agreement by 

giving two (2) weeks notice in writing. However, in the 
event of dishonesty or dereliction of duty or the failure 
to carry out all reasonable and lawful direction of your 
superior officer, your employment may be terminated 
without notice." 

(exhibit 1) 
Mr Newbound was given two weeks notice by the 

respondent that his employment was to conclude on 9 
November 1990. His employment had commenced on 25 
June 1990 and therefore, at the date his services terminated, 
he had less than five years service with the respondent. The 
two week period of notice given to him met the requirements 
of that agreed in Item 7 (supra) and also the minimum period 
required by Clause 19-Termination of Service (supra). 
There are a number of material differences between the 
Federal Award prescribed termination provisions and those 
agreed between the parties. To the extent that the latter, or 
any other provision of the agreed terms, derogate from the 
Federal Award provisions, they would, if observed, consti- 
tute a breach of that Award by reason of s.311 of the 
Industrial Relations Act 1988 (the Federal Act). The Federal 
Award, being an instrument issued by the Australian 
Conciliation and Arbitration Commission pursuant to its 
powers under the Federal Act has the force of law, which 
by reason of s.152 of the Federal Act, renders invalid any 
state law that is inconsistent therewith. Whatever provisions 
are contained within the agreed terms of employment are 
therefore irrelevant to determining the jurisdiction of this 
Commission to deal with the unfair termination of Mr 
Newbound as alleged by his application. 

A further thrust of the submission is that no inconsistency 
exists between s.29 of the State Act and the termination 
provisions of the Federal Award. It is therefore said to 
follow that the jurisdiction of this Commission is not 
rendered in-operative by virtue of s.109 of the Australian 
Constitution. The dicta enunciated in MTT v. Gersdorf (61 
WAIG 611), MTIA and Os. v. AMWSU and Os. (48 ALR 
285) and in Martindale v. BP Refinery (71 WAIG 2487), was 
addressed by the advocate for the applicant. It is argued that 
the Federal Award provisions are limited to providing a 
mechanism for the termination of an employment relation- 
ship and do not establish an exhaustive code that brings s.29 
of the State Act into conflict with them thereby rendering 
the powers of the Commission under the State Act 
in-operative. Each of the three authorities, Gersdorf, MTIA, 
and Martindale (op. cit) are said to hold that an award made 
under the Federal Act must convey an intention to 

exhaustively "cover the field" of termination associated 
matters. 

On this premise it is argued that the Federal Award does 
not "cover the field" by its prescription and thereby render 
s.29(b)(i) of the State Act invalid. A broader field of 
regulation than that which is expressed in Clause 19 — 
Termination of Service is said to be necessary to "cover the 
field". In the matter of Gersdorf (op. cit) and in the matter 
of Martindale (op. cit) the awards of the Australian 
Conciliation and Arbitration Commission then considered, 
it is said were held to "cover the field" in each situation 
because both of them contained provisions which afford an 
aggrieved employee avenues through which any perceived 
unfairness relating to termination may be dealt with. Clause 
23 —Settlement of Disputes of the Federal Award was 
canvassed at the request of the Commission. This clause the 
advocate for Mr Newbound argues is limited in its operation. 
It does not provide any mechanism for a matter of unfair 
termination to be reviewed and arbitrated. Although disputes 
not settled by negotiation are to be referred to a Board of 
Reference, it is said that the jurisdiction of such a Board is 
restricted to matters covered within the Federal Award. 

Any dispute or claim of the nature described in the 
preamble to clause 23, that is, "any dispute or claim as to 
the wages and/or conditions of employment of any 
employee", it is stated, "shall be settled in the following 
manner". Thereinafter follows a prescribed mechanism to 
resolve the dispute. In my view the words of the clause are 
not limited to disputes regarding award prescribed condi- 
tions but also include the issue of fairness of implementation 
or administration of the award conditions. Thus the 
resolution mechanism may be invoked when an employee 
is aggrieved by the termination of his employment. In 
essence the mechanism provides via subclauses (a), (b) and 
(c) of clause 23 of the Federal Award, that; The disputed 
matter is to be discussed between the Branch Secretary of 
the Union and the State Manager or appropriate officer of 
the employer, in whichever state the issue arises; that if not 
there settled, it is to be further discussed between the Federal 
Secretary of the Union and the General Manager or other 
appropriate person of the employer and; That if not then 
settled, to be submitted by either the Union or the employer 
to a Board of Reference established pursuant to Clause 24 
of the Federal Award. 

A consideration of Clause 24 —Board of Reference 
reveals that the establishment of a board may occur in the 
states of Victoria and New South Wales. No authority exists 
for the establishment of such a board in Western Australia. 
That, however does not cause the whole of the review 
mechanism contained in Clause 23 to founder. There 
remains therein a consultative mechanism that is able to 
function in the absence of a Board of Reference. It retains 
the potential to resolve a dispute arising from the termina- 
tion of an employee's services notwithstanding no room for 

. arbitration exists. 
In the matter of Martindale (op. cit) the Full Bench of this 

Commission reviewed several authorities which considered 
whether legislation enacted in several states conflicted with 
awards of the Australian Conciliation and Arbitration 
Commission. These include Gersdorf (op. cit) and the MTIA 
(op. cit). In that matter the employee, Martindale, was 
covered by an award made under the Federal Act. The Full 
Bench observed that clause 5 of the award provided that 
employment may be terminated by a stipulated period of 
notice by either the employer and/or the employee and that 
such did not limit the right of the employer to dismiss an 
employee without notice should the employee engage in 
misconduct, or other particularised types of conduct. That 
observation caused the Full Bench to find — 

"In the circumstances, on all the tests, there is an 
intention to cover the field. The award is not merely 
procedural and insofar as the Act and s.29(b)(i) 
impinges on that area, the said Act is inoperable." 

(p 2492) 
"Once the termination occurs, the relationship 

ceases and no means are contemplated by the award for 
resurrecting it. Put another way, s.29(b)(ii) (sic) was 
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left no room, by the terms of the award to attach 
additional obligations on an employer (see the Metal 
Trades Industry case (op. cit) as cited at page 13 
(supra)). 

Thus, again, to the extent that s.29(b)(i) impinges on 
clause 5 of the award, it is inoperative." 

(p 2493) 
Clearly Clause 19 —Termination of Service of the Federal 

Award, although different in substance, has the essential 
elements of that considered by the Full Bench in the 
Martindale matter (op. cit). An employee's services may be 
terminated by the employer upon giving the appropriate 
notice, being two weeks as given to the applicant in this 
matter. A longer period of notice is prescribed for an 
employee with a greater length of service however, no 
matter what the length of service the employer may dismiss 
for serious misconduct without notice. Ressurection of an 
employment relationship may occur from discussions held 
pursuant to clause 23 of the Federal Award however, no 
avenue exists within the award which allows a resurrection 
to be imposed upon the employer. The Federal Award 
therefore "covers the field" and s.29 (b)(i) is inconsistant 
with it. 

It remains for the Commission to consider whether its 
jurisdiction is, by reason of the Federal Award coverage, 
limited to any degree regarding the claim for benefits made 
by virtue of s.29 (b)(ii) of the State Act. The relevent 
provisions of s.29 are — 

"An industrial matter may be referred to the 
Commission — 

(a)   
0)   

(»)   
(b) in the case of a claim by an employee — 

(0  
(ii) That he has not been allowed by his 

employer a benefit, not being a benefit 
under an award or order, to which he is 
entitled under his contract of service; 

by the employee". 
An "award" is defined by s.7 of the State Act to mean 

one which is made by this Commission under the Act. 
Benefits which are bestowed by the operation of an award 
made pursuant to the Federal Act, and which have not been 
paid or have been partly paid, may, pursuant to s.179 of the 
Federal Act, be sued for recovery bofore the Federal Court 
of Australia or any other court of competent jurisdiction, as 
defined in s. 178(9) thereof. This Commission is not 
described therein and thus an inconsistency occurs between 
s.179 of the Federal Act and s.29(b)(ii) of the State Act. By 
reason of s.109 of the Australian Constitution the Federal 
Act prevails and impinges on s.29 (b)(ii). Jurisdiction which 
would otherwise exist is rendered inoperative and this 
Commission is therefore precluded from dealing with a 
claim for an unpaid benefit with arises from an award made 
pursuant to the Federal Act.lt is asserted by the applicant 
that agreed terms of employment exist (exhibit 1) which 
bestow benefits in excess of those prescribed by the Federal 
Award. The substance of the agreed terms was not 
canvassed before the Commission. However, I am asked to 
declare whether jurisdiction resides with the Commission to 
deal with a claim which involves such a benefit not having 
been allowed. In principle, s.29 (b)(ii) of the State Act grants 
an employee the right to apply to this Commission and sue 
to recover a benefit due under the terms of the contract of 
employment but which has not been allowed by the 
employer. That right, and therefore the jurisdiction of the 
Commission, is limited to a benefit which does not arise by 
the operation of an award or order made under the State Act 
or, as held (supra), and Award made under the Federal Act, 
The application by Mr Newbound is therefore open to be 
pursued regarding any benefit which is claimed not to have 
been allowed, but which arises from a proven term of 
employment, provided it does not fall within one of the 
foregoing categories of exclusion. 

For the foregoing reasons, that part of the application 
claiming unfair dismissal will be finalised by an Order of 
dismissal and the residual claims adjourned sine die as 
requested by the parties. 

Appearances: Mr R.W. Clohessy appeared on behalf of 
the applicant. 

Mr R.E. White appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Charles Newbound 

and 
Western United Insurance 

Brokers Pty Ltd. 
No. 1382 of 1991. 

COMMISSIONER C.B. PARKS. 
23 January 1992. 

Order. 
HAVING heard Mr R.W. Clohessy appearing on behalf of 
the Applicant and Mr R.E. White appearing on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Application No. 1382 of 1991, so far as it — 
(1) Seeks a declaration of unfair termination and a 

reinstatement of the applicant in employment be 
and is hereby dismissed, and 

(2) Claims that the applicant has not been allowed 
benefits due under his contract of employment, the 
hearing thereof be and is hereby adjourned sine 
die. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Raoul Roussel 

and 
Setlaw Pty Ltd. 

No. 1003 of 1991. 
COMMISSIONER S.A. KENNEDY. 

15 January 1992. 
Reasons for Decision. 

THE COMMISSIONER: This application was filed pursu- 
ant to section 29(b)(ii) of the Industrial Relations Act 
1979.By it Mr Raoul Roussel (hereinafter 'the Applicant*) 
claimed that he is due the sum of $21,500.00 in unpaid 
contractual entitlements from Setlaw Pty Ltd (hereinafter 
'the Respondent'). 

By way of a letter received at the Commission on 30 July 
1991 the Applicant requested that his claim be listed. It was 
listed for a conciliation conference on 23 August 1991 
before the Commission as constituted. The record shows 
that the Respondent sought a postponement but that this 
application was denied. The conciliation conference pro- 
ceeded as listed. It was attended by the Applicant on his own 
behalf and the Respondent was represented. The Respondent 
denied the claim; and stated the terms of the denial at the 
conference. 

The dispute between the parties was not settled at the 
conference. The conference adjourned on the basis that the 
application would not proceed to hearing as then listed; that 
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the Applicant would answer in writing questions of fact 
specified by the Commission and by 13 September 1991, 
with the Respondent to have a right of reply in writing on 
these within a specified time after receipt of the same. 

The results of the conference were recorded at the time 
in the records of the Commission and shortly thereafter 
copied to both parties. 

The Applicant did not particularise any answers in writing 
to the Commission by the due date but subsequently advised 
the Commission that he was in Canberra in the course of 
work and sought an extension of time. The Applicant was 
informed that his claim would not be listed for hearing in 
any event until he had supplied the answers to the question. 
The Respondent made application in writing for dismissal 
of the claim on the ground of lack of due prosecution. That 
application was held over. 

By way of a document received on 31 October 1991 the 
Applicant particularised various answers to the questions 
which had been posed by the Commission. The claim was 
set down for hearing on 19 December 1991. The Respondent 
had not responded to the further particulars by then. 

On 13 December 1991 the Respondent sought a postpone- 
ment on the ground that attendance would be to the 
detriment of its business of catering at the time set. On 16 
December 1991 a person identifying herself as the Appli- 
cant's wife requested a postponement on the ground that the 
Applicant was in Kalgoorlie and could not attend on 19 
December 1991. 

Both parties were advised as follows: that the hearing 
listed for 19 December 1991 would be postponed as 
requested by them; that the hearing would be relisted on 13 
January 1992; and that it was highly unlikely that the 
Commission would countenance any further delay in the 
proceeding on this matter. This advice was conveyed in the 
case of the Applicant by way of the Associate to the 
Commissioner communicating by telephone on 16 Decem- 
ber 1991 to the person identified as the Applicant's wife and, 
in the case of the Respondent, by way of the Associate 
communicating by telephone with its solicitors. Notices of 
Hearing of Matter No. 1003 of 1991 on 13 January 1992 
were forwarded to the Applicant and to the Respondent on 
17 December 1991 at the addresses cited in the application 
as filed. The Notice of Hearing to the Applicant was also 
the subject of a courier service which reported that a person 
at the address for service had informed it that the Applicant 
had moved out of the residence two weeks earlier. 

Matter No. 1003 of 1991 proceeded to hearing on 13 
January 1992. The Respondent had not responded to the 
further particulars of the Applicant by this point either. 

There was no appearance by or on behalf of the Applicant 
on 13 January 1992. It is noted that there has been no 
communication from the Applicant to the Commission since 
the request of 16 December 1991. The Respondent was 
represented at the hearing on 13 January 1992 and was 
prepared to proceed with its case including the calling of 
witness evidence. 

Having regard for the record of this claim as detailed in 
the foregoing and, in particular, the record of objection to 
the claim at the conciliation conference, the opportunities 
for the Applicant to proceed expeditiously to determination 
of his claim, the fact of the Respondent's preparedness to 
proceed with its case on the day of hearing and the failure 
of the Applicant to appear on that day to prosecute his claim, 
that being a matter of onus on him, I have concluded that 
this application should be dismissed pursuant to section 
27(l)(a)(ii) of the Industrial Relations Act 1979. 

An order to that effect will now issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Raoul Roussel 

and 
Setlaw Pty Ltd. 

No. 1003 of 1991. 
COMMISSIONER S.A. KENNEDY. 

15 January 1992. 
Order. 

There being no appearance by or on behalf of the Applicant 
and Mr I. Kerr appearing on behalf of the Respondent, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979 do hereby order- 

That this application be dismissed for want of 
prosecution. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stephen Sen Oon Tong 

and 
Nationwide Financial Services Pty Ltd trading as Helliard 

Financial Planning 
No. 203 of 1991. 

COMMISSIONER C.B. PARKS. 
13 August 1991. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the submis- 
sions, taken from the transcript as edited by the Commis- 
sioner) 
THE COMMISSIONER: Before the Commission is an 
application made pursuant to section 29(b)(ii) of the 
Industrial Relations Act 1979 (the Act). It is one in which 
the applicant, Mr Tong, claims that as an employee of the 
respondent he was entitled to a benefit under his contract of 
employment, not being a benefit under an Award or Order 
of this Commission, which he has not been allowed. 

The applicant asserts that during the period of his 
employment from June 1989 to March 1990, he sold 
insurance products on behalf of the respondent, for which 
he was entitled to be paid on a commission basis. Mr Tong 
claimed that at the date his employment terminated, he had 
not received payment of the commission relating to a 
number of sales made. 

Annexed to the Notice of Application, filed with the 
Commission on 6 February 1991, are two schedules which 
have also been exhibited to this Commission (exhibit 2). It 
is the evidence of Mr Tong that these schedules were issued 
to him by the respondent as a statement of the commissions 
due to him, save for the inclusion of $480.00 in relation to 
a client identified as "Fitzroy", which the applicant says he 
added because it should have been included therein. 
Including this last-mentioned sum, the figures contained in 
those schedules total $7,883.00, which is allegedly owed to 
the applicant and therefore claimed by him. 

The Notice of Answer and Counter-proposal filed by the 
respondent on 27 February 1991 expresses a denial of the 
applicant's claim. However, subsequent thereto, at a 
conference held before this Commission pursuant to section 
32 of the Act, the respondent conceded that moneys are 
owed to the applicant. Thereafter a letter from Helliard 
Financial Planning, dated 13 June 1991, was received by this 
Commission. That letter, over the hand of a Mr John M. 
Lenton and another person, E.T. Gilfillan, states that the 
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notice of Answer and Counter-proposal submitted by the 
company was in fact incorrect and further states — 

"The directors concede that the amount now owing 
is approximately $7000." 

A Group Certificate issued by "Nationwide Financial 
Services P/L" (exhibit 1), was submitted to the Commis- 
sion, wherein it identifies Stephen Tong as having been paid 
an income from which P.A.Y.E. taxation instalments were 
deducted. 

The Notice of Answer and Counter-proposal (supra) 
identifies Helliard Financial Planning as a trading name of 
Nationwide Financial Services Pty Limited. 

I am satisfied from the documents and evidence before me 
that Mr Tong was employed by the entity Nationwide 
Financial Services Pty Limited, from June 1989 to March 
1990. I am further satisfied, with particular reference to 
exhibit 2 and the letter from Helliard Financial Planning 
dated 13 June 1991, that Mr Tong is owed the sum of 
$7,883.00 and that such is a benefit due to him under his 
contract of employment. 

In addition to that claim, Mr Tong claims it is equitable 
that he be paid an additional sum of $788.30 as interest he 
could reasonably have expected to earn on the money owed 
to him for a period of 12 months, calculated at the rate of 
10 per cent per annum. Mr Tong's services terminated 
approximately sixteen months prior to the hearing of this 
application, and therefore I am satisfied that it is not 
unreasonable to also award Mr Tong this claim. 

Accordingly, the Minutes of a Proposed Order will issue 
to reflect, in total, that Mr Tong be paid the sum of 
$8,671.30. 

Appearance: Mr S. Tong appeared on his own behalf. 

No appearance on behalf of the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Stephen Tong 

and 

Nationwide Financial Services Pty Ltd trading as Helliard 
Financial Planning 

No. 203 of 1991. 

COMMISSIONER C.B. PARKS. 

24 September 1991. 
Order. 

HAVING heard Mr S. Tong on his own behalf and Mr E. 
Gilfillan on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That Nationwide Financial Services Pty Ltd trading 
as Helliard Financial Planning pay Mr Stephen Sen 
Oon Tong the sum of $8,671.30 within 21 days of the 
date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and The Association of Draughting, 

Supervisory and Technical Employees, Western Australian 
Branch 

and 
Bristile Limited. 

Nos. C 708 and C 709 of 1991. 
COMMISSIONER R.N. GEORGE. 

29 January 1992. 
Order. 

WHEREAS the Commission convened conferences pursu- 
ant to Section 44 of the Industrial Relations Act 1979 on 12 
and 13 November 1991, 2 December 1991 and 24 January 
1992 concerning the award entitlements of those employees 
the subject of this consent Order; and 

Whereas at the conclusion of the conferences the parties 
reached a negotiated settlement; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, and 
by consent, hereby Orders — 

1. That the Respondent is to pay to M. By as the sum 
of $14,288.82 within 14 days of the date hereof from 
which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of M. Byas by the 
Respondent. 

2. That the Respondent is to pay to L. Coleman the 
sum of $922.82 within 14 days of the date hereof from 
which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of L. Coleman by the 
Respondent. 

3. That the Respondent is to pay to M. Drury the sum 
of $7,412.21 within 14 days of the date hereof from 
which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of M. Drury by the 
Respondent. 

4. That the Respondent is to pay to K. Feast the sum 
of $1,872.41 within 14 days of the date hereof from 
which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of K. Feast by the 
Respondent. 

5. That the Respondent is to pay to A. Gatsos the sum 
of $9,757.39 within 14 days of the date hereof from 
which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of A. Gatsos by the 
Respondent. 

6. That the Respondent is to pay to S.J. Gleeson the 
sum of $920.34 within 14 days of the date hereof from 
which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of S.J. Gleeson by the 
Respondent. 

7. That the Respondent is to pay to V. Kratsiou the 
sum of $4,200.97 within 14 days of the date hereof 
from which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
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relation to the employment of V. Kratsiou by the 
Respondent. 

8. That the Respondent is to pay to G.M. McCavana 
the sum of $11,470.47 within 14 days of the date hereof 
from which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of G.M. McCavana by the 
Respondent. 

9. That the Respondent is to pay to C. McGregor- 
Shaw the sum of $1,899.42 within 14 days of the date 
hereof from which sum is to be deducted all taxes that 
the Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of C. McGregor-Shaw by 
the Respondent. 

10. That the Respondent is to pay to J.R. Meehan the 
sum of $992.98 within 14 days of the date hereof from 
which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of J.R. Meehan by the 
Respondent. 

11. That the Respondent is to pay to P. Olsen the sum 
of $18,254.04 within 14 days of the date hereof from 
which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of P. Olsen by the 
Respondent. 

12. That the Respondent is to pay to P. Pisano the 
sum of $9,593.31 within 14 days of the date hereof 
from which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of P. Pisano by the 
Respondent. 

13. That the Respondent is to pay to P.J. Rainford 
the sum of $504.50 within 14 days of the date hereof 
from which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of P.J. Rainford by the 
Respondent. 

14. That the Respondent is to pay to G.P. Reynolds 
the sum of $8,178.22 within 14 days of the date hereof 
from which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of G.P. Reynolds by the 
Respondent. 

15. That the Respondent is to pay to H. Sarvaryan 
the sum of $1,564.27 within 14 days of the date hereof 
from which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of H. Sarvaryan by the 
Respondent. 

16. That the Respondent is to pay to A.P. Seitz the 
sum of $8,448.99 within 14 days of the date hereof 
from which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of A.P. Seitz by the 
Respondent. 

17. That the Respondent is to pay to P. Smith the sum 
of $9,048.45 within 14 days of the date hereof from 
which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of P. Smith by the 
Respondent. 

18. That the Respondent is to pay to T.B. Valles the 
sum of $6,365.44 within 14 days of the date hereof 
from which sum is to be deducted all taxes that the 

Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of T.B. Valles by the 
Respondent. 

19. That the Respondent is to pay to S. Foster the 
sum of $831.47 within 14 days of the date hereof from 
which sum is to be deducted all taxes that the 
Respondent is lawfully obliged to deduct in full and 
final settlement of all claims howsoever arising in 
relation to the employment of S. Foster by the 
Respondent. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Minesite Motors 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
No. C 217 of 1991. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

COMMISSIONER J.F. GREGOR. 
13 December 1991. 

Order. 
HAVING heard Mr P. Stillman on behalf of Minesite 
Motors, Mr P. Robson on behalf of BP Service Station: Mr 
T. Bowick on behalf of Ampol Workshop: Mr R. Mason on 
behalf of East Pilbara Panel and Paint and Mr D. Bartlem 
on behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

(1) That Order No. C 91 of 1986 be cancelled with 
effect from 30 June 1991; 

(2) That Order No. C 217 of 1991 shall take effect 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1991. 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

Schedule. 

1.-Title. 
This Order shall be known as the Newman Metal Trades 

Order 1991 and subject to its terms shall supplement the 
Metal Trades (General) Award No. 13 of 1965. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Term 
6. Rates of Pay 
7. Adjustment of Rates 
8. Travel Assistance 
9. Hours 

10. Accommodation 
11. Public Holidays 
12. Annual Leave 
13. No Extra Claims 

Schedule A—Employers Bound 
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3. —Area and Scope. 
This Order shall apply to the employers listed in Schedule 

A hereto and to their employees who are employed on 
mechanical, maintenance and fabrication work at Newman 
and bound by the following award and to the union listed 
hereunder: 

Award: 
Metal Trades (General) Award Part 1 No. 13 of 1965. 

Union: 
Amalgamated Metal Workers' and Shipwrights' Union 
of Western Australia. 

4. —General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covced by this Order shall be as 
prescribed in the Award by which the employee would be 
bound if not for this Order and where the provisions of such 
award are inconsistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

5. —Term. 
This Order shall commence to operate on and from the 

first pay period commencing on or after the 1st July 1991 
for a period of 1 year. 

6. —Rates of Pay. 
(1) The ordinary hourly rate of wage payable to adult 

employees shall be as set out hereunder: 
Classification: Column A Column B 

Hourly Rate Hourly Rate 
Tradesmen: 

Mechanic ) 
Hydraulic Fitter ) 12.36 inclusive of 12.67 inclusive of 
Boilermaker ) tool allowance and tool allowance and 
Electrician ) construction construction 
Panel Beater ) allowance allowance 
Automotive Electrician ) 

Trades ) 10.44 inclusive of 10.71 inclusive of 
Assistant ) construction construction 
Labourer: ) allowance allowance 

(2) (a) The rates in Column A will apply form 1 July 1991. 
(b) The rates in Column B will apply from the beginning 

of the first pay period commencing on or after 21 August 
1991. 

(3) Apprentices: 
(a) Wage per week expressed as a percentage of the 

"Tradesman's rate": 
Four Year Term — % 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Three and a Half Year Term — 
First six months 42 
Next year 55 
Next year 75 
Final year 88 

Three Year Term — 
First year 55 
Second year 75 
Third year 88 

(4) Junior Employees: 
(a) Wage per week expressed as a percentage of the 

"Trades Assistant Rate": 
% 

Under 16 years of age 35 
16 years of age 45 
17 years of age 55 
18 years of age 65 
19 years of age 78.5 
20 years of age 93 

7. —Adjustment of Rates. 
The wages prescribed in Clause 6. — Rates of Pay of this 

Order shall be adjusted in accordance with decisions of the 
Commission in Court Session in a State Wage Case, in line 
with the Metal Trades (General) Award.. 

Column B 
Hourly Rate 

12.36 inclusive of 
tool allowance and 
construction 
allowance 

10.44 inclusive of 
construction 
allowance 

12.67 inclusive of 
tool allowance and 
construction 
allowance 

10.71 inclusive of 
construction 
allowance 

8. —Travel Assistance. 
(1) Annual leave travel assistance equating to a single 

return air fare from Newman to Perth shall be supplied 
provided that an employee has had one year's continuous 
service with the employer. 

(2) Provided that where the employee is a married 
employee whose spouse and dependants reside with them in 
the area of their employment for a period of six months or 
more, the spouse and each dependant shall be entitled to 
annual leave travel assistance in respect of any one 
completed year of service of the employee of a return air fare 
to Perth. 

Dependants over three years and under 16 years unless the 
dependant over 16 years is a bona fide full time student shall 
be entitled to these provisions. 

Provided neither the spouse nor dependants receive travel 
assistance from any other employer. 

Notwithstanding the provisions of Clause 13. —Hours of 
the Metal Trades (General) Award rostered days off may be 
accrued up to 5 days by agreement between the employer 
and employee. 

10. — Accommodation. 
A weekly accommodation allowance of $110.00 shall be 

provided except in circumstances where equitable assistance 
is agreed by the employer and employee and shall be varied 
from time to time upon application in accordance with 
variations in Location Allowances Ordered by the Commis- 
sion in Court Session. 

11. —Public Holidays. 
Notwithstanding the provisions of Clause 23(l)(a) — 

Holidays and Annual Leave of the Metal Trades (General) 
Award the following days or the days observed in lieu shall 
be allowed as holidays without deduction of pay, namely: 

New year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. 

Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
named in this subclause. 

12.— Annual Leave. 
Notwithstanding the provisions of Clause 23(3)(a) a 

period of five consecutive weeks shall be allowed annually 
to an employee by the employer after a period of twelve 
months continuous service with that employer. 

13. —No Extra Claims. 
An express condition of this Order is that the union bound 

will make no extra claims, with respect to the conditions set 
out in this Order, on the employers bound, for the term of 
this Order. 

Schedule A —Employers Bound. 
Ampol Workshop 
Newman WA 6753 
BP Service Station 
Newman WA 6753 
East Pilbara Panel Service 
Newman WA 6753 
Minesite Motors (WA) Pty Ltd 
Mine Services Light Industrial Area 
Newman WA 6753 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Construction Pty Ltd 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
No. C 752 of 1991. 

Mount Brockman Construction Order No. C 752 of 1991. 
COMMISSIONER R.N. GEORGE. 

24 January 1992. 
Order. 

WHEREAS a conference was held on 13 December 1991 
pursuant to Section 44 of the Industrial Relations Act 1979; 
and 

Whereas agreement was reached at the abovementioned 
conference to the terms and conditions provided for in the 
Mount Brockman Construction Order No. C 752 of 1991; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 and 
by consent hereby issues the terms of the Order— 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

This Order shall be known as the Mount Brockman 
Construction Order No. C 752 of 1991. 

2. —Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Site Allowance 
6. Boots 
7. Rest and Recreation Leave 
8. Hours 
9. Mount Brockman Site Safety Procedure 

10. Industrial Relations Procedure 
11. No Extra Claims 
12. Term 

3. —Area and Scope. 
This Order shall apply to United Construction Pty Ltd (the 

Contractor) and to the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia (the union) in 
respect of employees of the Contractor who are members of 
or eligible to be members of the union who are employed 
on the construction phase of the Mount Brockman Project 
and bound by the Metal Trades (General) Award 1966 (No. 
13 of 1965), PART II-CONSTRUCTION WORK (the 
award). 

4. —General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in the award by which the employee would be 
bound if not for this Order and where the provisions of such 
award are inconsistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

. 5. —Site Allowance. 
A site allowance of $2.00 per hour for each hour worked 

shall be paid and such payment shall be in lieu of all 
prescribed disability allowances in the named awards. 

6. —Boots. 
Each employee on commencing employment with the 

Contractor concerned shall be provided with one pair of 
safety boots free of charge. 

Employees shall also be paid a safety footwear mainte- 
nance allowance of $0.06 per hour, for each hour worked, 
except where such an allowance is prescribed by their 
relevant award. 

7. —Rest and Recreation Leave. 
(1) From the commencement of work on the Project 

employees engaged in work to which this Order applies shall 
be entitled to rest and recreation leave in accordance with 
the award after the completion of each ten weeks' 
continuous service on site by the employee in lieu of the four 
months' of continuous service provided therein. 

(2) The leave provided for in subclause (1) hereof shall 
be taken as soon as practicable, as agreed between the 
employer and employee or, in the absence of agreement, 
upon not less than one week's notice by the employer to the 
employee. 

8. —Hours. 
(1) Notwithstanding the provisions of the award, an 

employee who works in excess of 38 ordinary hours in any 
week shall accrue an entitlement to 24 minutes worked in 
excess of seven hours 36 minutes per day, provided the 
maximum accrual in any week shall not exceed two hours. 

(2) The leave so accrued shall be taken concurrently with 
the period of leave provided in Clause 7. —Rest and 
Recreation Leave of this Order, provided that should the 
services of an employee be terminated with any such 
accrued leave not taken, he/she shall be given payment in 
lieu of that leave. 

9. —Mount Brockman Site Safety Procedure. 
(1) For the purposes of this clause, the following 

definitions shall apply: 
(a) "Act" means the Mines Regulation Act 1946, as 

amended. 
(b) "Contractor" means United Construction Pty 

Ltd. 
(c) "Project Manager" means Fluor Daniel Australia 

Limited. 
(d) "Regulations" means the Mines Regulations 

1976, as amended. 
(e) "Representative" means the health and safety 

representative elected pursuant to the provisions 
of the Act. 

(2) Representatives 
(a) The Contractor shall recognise a duly elected 

representative of employees of the Contractor and 
the employees of any sub-contractor to the 
Contractor. 

(b) Representatives will be elected in accordance with 
the provisions of the Act. 

(c) If the physical layout of the site or the number of 
employees indicates that additional representa- 
tives may be necessary, or where a representative 
of a sub-contractor's employees may be neces- 
sary, the question of additional representatives 
shall be determined by the area committee 
concerned. If agreement cannot be reached the 
provisions of the Act may be applied. 

(d) Each fortnight a tool box meeting will be held, 
attended by the representative, employees and the 
Contractor's nominated safety officer, to discuss 
safety matters. 

(e) Any employee may contact the representative or 
the Contractor's nominated safety officer. 

(3) Area Committees 
(a) Area committees will oversee safety in an area 

where a number of Contractors may be working. 
(b) Two area committees will be established, as 

follows: 
Railway and Railway Infrastructure (to in- 
clude earthworks, track laying and the 242 
construction camp and other infrastructure). 
Plant and associated infrastructure (to in- 
clude earthworks, civil mechanical and elec- 
trical construction work, the construction 
camp and other infrastructure). 

(c) The number of persons on each committee will be 
determined initially by the Project Manager and 
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then by the area committee according to the needs 
of the area concerned, and the amount of work and 
the number of contracts involved in an area from 
time to time. 

(d) There will be an election by the employees in the 
relevant area to determine which employees 
become members of each committee. 

(e) The number of employer members on each 
committee shall be equal to the combined number 
of representatives and persons elected by the 
employees of each committee. The aim is to equip 
each committee with a broad spectrum of skills 
necessary to deal with any specialist safety issues 
relevant to the area, which may be provided by 
membership of the Committee or by co-opting 
persons from time to time. 

(f) The Project Manager will provide an ex-officio 
member for the purpose of providing advisory and 
secretarial assistance to each area committee. This 
ex-officio member will be involved in both area 
and committees to ensure consistency and that the 
Project Manager is aware of safety matters which 
arise. 

(g) The area committee will normally meet once 
every month for approximately one hour. 

(4) Mount Brockman Safety Committee 
(a) A Mount Brockman safety committee has been 

established to oversee safety on the whole site. 
(b) The committee will consist of two members from 

each area committee. One member shall be an 
employee member selected by the representa- 
tive(s) of employees on the area committee, and 
the other shall be an employer member selected 
by the employer members on the area committee. 

(c) The committee will also include the Project 
Manager's member of the area committees and 
will be chaired by the Project Manager's construc- 
tion manager. 

(d) In order to ensure that the committee functions 
effectively it may be necessary for the Committee 
to co-opt additional employees and representa- 
tives of the employers so that the committee has 
people with the skills necessary to deal with all 
safety matters. The composition of this committee 
may be changed from time to time to keep pace 
with changes as the project develops. 

(e) The committee's role will be to consider overall 
safety matters which effect the site as a whole 
rather than matters affecting one area only. It is 
intended that matters which affect specific areas 
be dealt with by the relevant area committee. 

(f) The committee shall normally meet once each 
month for approximately one hour. 

(5) Dispute Settlement Procedure 
(a) An employee shall first raise an issue relating to 

occupational health, safety and welfare with their 
foreperson or supervisors. Where an employee 
encounters what the employee believes to be a 
safety hazard or is allocated work which the 
employee considers is unsafe, the employee shall 
immediately advise the foreperson or supervisor 
and that work shall not be carried out until such 
time as the matter has been finally determined, 
provided the work may continue on conditions 
agreed between the parties. The aim should be to 
resolve the matter as soon as possible. 

(b) Should the safety issue remain unresolved, the 
employer concerned, the elected safety represen- 
tative employed by the employer in the area, and 
the Project Manager's safety officer shall meet 
and inspect the work with a view to resolving the 
issues. 

(c) Where the parties agree that a meeting of the area 
committee may assist in the resolution of the 
issue, a special meeting of the area committee 
shall be convened. The area committee shall 

ensure that it is joined by all persons necessary for 
the purpose of the resolution of that issue. 

(d) If the issue is still not resolved, an inspector 
appointed under the Act should be advised of the 
problem and that inspector may be requested by 
any of parties to advise on the application and 
interpretation of the Act and Regulations. 

(e) All parties will endeavour to maintain continuous 
productive work for all employees. Employees 
who have been removed from their immediate 
area for reasons associated with the safety issues 
may be allocated alternative work in another area 
by their employer. 

10. —Industrial Relations Procedure. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned and if that 
employee so desires his/her union delegate and the 
employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (1) hereof the union delegate shall 
discuss and attempt to resolve the dispute with the 
contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern it shall be referred to the Contractor's senior 
management representative and the appropriate full-time 
union official. The parties shall then initiate steps to resolve 
the grievance as soon as possible. 

(4) While the steps in subclauses (1) and (3) hereof are 
being followed no industrial action shall be taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

11. —No Extra Claims. 
A condition of this Order is that the union will make no 

further claims on the employers over and above the 
conditions set out in this Order for the life of the 
construction phase of the project. The no extra claims 
commitment expressly applies to site specific issues such as 
site allowance and rest and recreation leave. 

12. —Term. 
This Order shall have effect from the commencement of 

construction work on the site and shall remain in force until 
completion of the construction phase of the Mount Brock- 
man project. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Newspapers Ltd 

and 
The Amalgamated Metal Workers and Shipwrights Union 

of Western Australia, and The Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 

Australian Branch). 
No. C 254 of 1991. 

COMMISSIONER J.A. NEGUS. 
1 May 1991. 

Order. 
WHEREAS the Applicant employer has dismissed Mr 
Dennis Day, a member and Shop Steward of the first named 
Respondent Union; and 

Whereas the members of both Respondent Unions have 
withdrawn their labour and put in place a picket line at the 
Herdsman premises of the Applicant employer; and 

Whereas that picket line has the effect of keeping the bulk 
of the Employer's workforce away from their duties and 
seriously affecting the ability of the Employer to produce 
its product; and 
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Whereas the matters in dispute regarding Mr Dennis 
Day's dismissal are readily able to be decided by Arbitra- 
tion; and 

Whereas the Commission has attempted to bring the 
parties to agreement by conciliation at a conference pursuant 
to Section 44 of the Industrial Relations Act this day; and 

Whereas the Commission has summoned the representa- 
tives of the parties to a further session of the conference at 
10.30am on Thursday 2 May 1991 so as to continue the 
conciliation process and/or to draw up a reference of matters 
for hearing and determination; and 

Whereas the Commission is of the view that the 
employees of the Applicant who are members of other 
Unions should not be forced to lose pay through a dispute 
in which they have no part; and 

Whereas the Commission has formed the view that it is 
necessary to issue an Order so as to prevent the further 
deterioration of industrial relations and to enable the 
resolution of the matters in question by further conciliation 
and/or arbitration; 

Now therefore, the Commission, pursuant to the powers 
conferred by the Industrial Relations Act 1979 and in 
particular Section 44(6) (ba) of the said Act, hereby 
orders: — 

1. That the employees of the Applicant WA Newspa- 
pers who are or are eligible to be members of the 
Respondent Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and the 
Australian Electrical, Electronics, Foundry and 
Engineering Union (West Australian Branch) are 
to cease all forms of industrial action, in particular 
the mounting of a picket line, and to continue to 
work in accordance with their contracts of service 
immediately upon being apprised of the terms of 
this order. 

2. The said employees are to refrain from commenc- 
ing or taking part in any further industrial action 
in relation to the employment or dismissal of Mr 
Dennis Day. 

3. The officers and officials of the Respondent 
Unions are to do everything reasonable and 
necessary to ensure that the terms of this Order are 
conveyed to the employees covered by it and to 
ensure that the said employees comply with the 
Order. 

4. The Applicant Employer is to reinstate Mr Dennis 
Day in his employment without loss of benefits, 
other than payment witheld on account of his 
absence from work for a period on Saturday 27 
April 1991, until further Order of the Commission. 

Dated and issued at Perth at 7.00pm (1900 hours) on the 
1st day of May 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Newspapers Ltd 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and The Australian Electrical, Electron- 
ics, Foundry and Engineering Union (Western Australian 

Branch). 
No. C254 of 1991. 

COMMISSIONER J.A. NEGUS. 
11 February 1992. 

Order. 
WEEREAS the Commission has been advised of the failure 
of the conciliation process to achieve the agreement which 
had been hoped for in Matter No. C254 of 1991; and 

72 W.A.I.G. 

Whereas the Commission as constituted has referred the 
question of the fairness or otherwise of the dismissal of Mr 
Dennis Day on 1 May 1991 for urgent hearing and 
determination by another member of the Commission; now 
therefore, 

The Commission, pursuant to the powers conferred under 
the Industrial Relations Act 1979 and having heard Mr D. 
Kleemann on behalf of the applicant employer and Mr K. 
Calvert on behalf of the respondent Unions hereby orders: — 

That the Order of the Commission issued on 1 May 
1991 pursuant to Section 44(6)(b)(a) of the aforesaid 
Act in relation to Matter No. C254 of 1991, be and is 
hereby cancelled. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Association of Draughting, Supervisory and Technical 

Employees, Western Australian Branch 
and 

Kinhill Engineers Pty Ltd. 
No. C 278 of 1991. 

COMMISSIONER S.A KENNEDY. 
17 January 1992. 

Order. 
WFIEREAS this application was before the Commission by 
way of a conference pursuant to section 32 of the Industrial 
Relations Act 1979; and 

Whereas on the 6th day of January 1992 the Applicant 
informed the Commission that it no longer wished to 
proceed on the application; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order — 

That this application be withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Monadelphous Bains Joint Venture 
and 

Australian Builders' Labourers' Federated Union of Work- 
ers, Western Australian Branch. 

No. C 20 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

17 January 1992. 
Order. 

WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 17th day of January, 1992 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

Whereas it was demonstrated that the parties were in 
dispute over the conditions of employment for employees 
engaged on the East Perth Power Station Boiler Removal 
Project; and 

Whereas the parties held further discussions before the 
Commission and have now reached agreement; 
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The Commissioner hereby orders that the agreement 
reached between the parties be ratified in the terms of the 
following Schedule and is to be known as the East Perth 
Power Station Boiler Removal Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

East Perth Power Station Boiler Removal Agreement 1992 

1. —Title. 
This Agreement shall be known as the East Perth Power 

Station Boiler Removal Agreement 1992. 

2. —Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Duration 
5. Definitions 
6. Hours 
7. Recalls to Work 
8. Wage Rate 
9. Allowances 

10. Grievance Procedures 
11. General Conditions 
12. Signatories 

3. — Scope. 
(1) This Agreement covers the State Electricity Commis- 

sion of Western Australia Contract No. T36550 awarded to 
the Joint Venture companies Monadelphous Engineering 
Associates Pty Ltd and Bains Harding Industries Pty Ltd 
operating as Monadelphous Bains Joint Venture for the 
purposes of executing the above referenced contract and all 
employees of the above joint venture. 

(2) The provisions of this Agreement are in substitution 
for the provisions of the Building Trades (Construction) 
Award 1987 No. R14 of 1978 and establishes a single set 
of terms and conditions of employment for all employees 
of the Monadelphous Bains Joint Venture and is binding on 
the Monadelphous Bains Joint Venture and all employees 
who are members, or are eligible to be members, of the 
Australian Builders' Labourers' Federated Union of Work- 
ers, Western Australian Branch. 

(3) The work to be performed pursuant to the SECWA 
Contract No. T36550 and covered by this Agreement shall 
be the demolition and removal of the asbestos clad steam 
boiler generating plant and associated plant(s) and equip- 
ment(s). 

4. —Duration. 
(1) The terms of this Agreement shall be fixed for a period 

commencing from 1 December 1991 to 1 December 1992. 
(2) The parties will consult together at appropriate times 

to ensure the successful implementation of this Agreement. 
At the completion of this period all parties reserve the right 
to terminate the Agreement. 

5. —Definitions. 
'Monadelphous' means Monadelphous Engineering As- 

sociates Pty Ltd 
'Bains' means Bains Harding Industries Pty Ltd 
'BT(C)A' means the Building Trades (Construction) 

Award 1987 No. R14 of 1978 
'ABLF' means the Australian Builders' Labourers' 

Federated Union of Workers, Western Australian Branch 
'SECWA' means the State Electricity Commission of 

Western Australia 
'Act' means the Occupational Health, Safety and Welfare 

Act 1984 

6.— Hours. 
(1) The hours of work will be determined mutually 

between the employer and employee work groups taking due 
account of the needs of the employer's contract schedule 
requirements and in the event of disagreement then between 
the employer and the ABLF. 

(2) The hours of work have been mutually determined as 
nine hours per day, Monday to Friday inclusive, and may 
be worked between 6.00am and 6.00pm daily. 

(3) Overtime hours as required to support the project's 
schedule for one-off activity applications shall arise from 
time to time and shall be worked by employees on site. 

7. —Recalls to Work. 
Any employee who is recalled to work outside of rostered 

hours or on weekends or public holidays shall be paid a 
minimum of four (4) hours at double time rates and 
reasonable time spent travelling to and from work shall be 
included as time worked. 

8. — Wage Rate. 
The minimum hourly wage rate will be $11.88 per 

ordinary hour for all employees and shall be paid weekly by 
the employer. 

9. —Allowances. 
(1) A height allowance of 28 cents per hour shall be paid 

to all employees in lieu of the height allowance as prescribed 
in the Building Trades (Construction) Award 1987 No. R14 
of 1978. 

(2) A site allowance of $3.50 per hour shall be paid to all 
employees to provide for, and in lieu of, all other various 
and miscellaneous allowances as prescribed in the Building 
Trades (Construction) Award 1987 No. R14 of 1978. 

10. — Grievance Procedures. 
(1) Work place problems will initially be dealt with by 

the employee and his/her immediate supervisor. 
(2) If the matter is not resolved then further discussion 

will occur with the site management and the ABLF delegate 
or co-delegate in the delegate's absence. 

(3) If the matter is still unresolved discussion will occur 
between the Joint Venture partners and the ABLF Organiser. 

(4) Whilst the above procedures are being carried out 
work shall continue normally except where safety matters 
are involved and provisions of the Occupational Health, 
Safety and Welfare Act 1984 shall apply. Where, pursuant 
to the Act, work in a specific area is considered unsafe, 
employees will perform work as directed by the employer 
in any other areas of the site. 

11. —General Conditions. 
Except as provided by this Agreement all other conditions 

as detailed in the State Building (Construction) Award 1987 
No. R14 of 1978 shall apply. 

12. —Signatories. 
Parties signatory to the East Perth Power Station Boiler 

Removal Agreement 1992 are as follows: 
Murray Philip Williams on behalf of: 

Monadelphous Engineering Associates Pty Ltd 
Witness Date 
Gordon H. Inglis on behalf of: 

Bains Harding Industries Pty Ltd 
Witness Date 
Kevin Reynolds on behalf of: 

Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch 
Witness Date 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Advanteering-Civil Engineers. 
No. C 687 of 1991. 

COMMISSIONER A.R. BEECH. 
18 December 1991. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for a site 
allowance for the construction of a railway locomotive 
repair workshop at Albany. The Commission inspected the 
site and convened a conference of the parties at which 
agreement was reached. The facility is being built on 
existing railway land which abuts the coastline at Albany. 
The nature of the excavations has been complicated by the 
relatively low water table and extensive de-watering has 
been involved. The Commission has been informed that the 
fine sand present on the site has caused problems over time 
from the earthworks necessary for the servicing and 
re-fuelling connections. Work commenced in October 1991 
and is due for completion in March 1992. The average 
workforce is fourteen and the value of the project is $1.7m. 

The parties have reached agreement on an allowance of 
85c per hour, together with the provision of safety boots due 
to the waterlogged nature of much of the work involved. The 
Commission believes that the site is one for which an 
allowance is warranted and in the circumstances will ratify 
the agreement of the parties. 

Appearances: Mr M Binstead on behalf of the applicant. 
Mr M Jensen on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Advanteering-Civil Engineers. 
No. C 687 of 1991. 

COMMISSIONER A.R. BEECH. 
13 January 1992. 

Order. 
HAVING heard Mr M. Binstead on behalf of the Applicant 
and Mr M. Jensen on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, and in 
accordance with the provisions of subclause 8(16) of the 
Building Trades (Construction) Award 1978 No. 14 of 1978 
hereby orders — 

That notwithstanding the provision of the Building 
Trades (Construction) Award 1978 No. R14 of 1978, 
employees employed on behalf of the respondent to 
carry out construction work on the Westrail Site at 
Albany shall be paid a site allowance of 85c per hour 
and supplied with one pair of boots to be replaced on 
a fair wear and tear basis, in lieu of all special rates and 
conditions contained in subclause 9(1) of the Building 
Trades (Construction) Award 1978 No. R 14 of 1978 
excepting paragraphs (f) Explosive Powered Tools and 
(w) Heavy Blocks. 

The abovementioned rate shall apply from he 
commencement of the project by Advanteering-Civil 
Engineers until completion of such work. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Commissioner, Public Service Commission 

and 
The Civil Service Association of Western Australia Inc. 

No. PSAC 79 of 1991. 

COMMISSIONER J.A. NEGUS. 

6 September 1991. 
Order. 

WHEREAS the respondent Association has sought the 
assistance of the Commission in a conciliatory role in 
relation to a dispute with the Public Service Commissioner 
regarding consultation and access to information about the 
future of the West-Ed Media section of the Ministry of 
Education; and 

Whereas the parties have met in conferences convened by 
the Commission as presently constituted and various 
suggestions and informal recommendations have been 
made; and 

Whereas the Commission has been shown a letter from 
the Premier to the Association dated 3 January 1991, 
assuring the Association of appropriate and early consulta- 
tion should anything eventuate from a review of the West-Ed 
Media section; and 

Whereas the Commission has been informed that the 
Government has announced the planned closure of the 
West-Ed Media section and the Association has responded 
to that announcement by imposing a series of bans and 
limitations which are affecting the work of the section; and 

Whereas the Applicant, Public Service Commissioner has 
sought orders from the Commission to ensure that the urgent 
work of publishing the "Education Circular" is not delayed; 
and 

Whereas representatives of the parties were present at a 
conference convened pursuant to S.44 of the Industrial 
Relations Act 1979 on Thursday, 5 September 1991; and 

Whereas the Commission recommended to the Associa- 
tion representatives that the bans and limitations should be 
lifted so as to allow the campaign aimed at reversing the 
Government's decision to proceed in a cordial climate; and 

Whereas the Commission, repeated an earlier recommen- 
dation to the employer's representatives that the report 
which recommended the closure of West-Ed Media should 
be made available to the Association so that its campaign 
could be based upon a reasoned debate arising from factual 
material rather than expressions of bitterness and anger; and 

Whereas the Commission has been advised that the 
employees at West-Ed Media have continued with their bans 
and limitations as late as 2.00pm on 6 September 1991; 

Now therefore, being of the opinion that it is in the public 
interest that the publication of the "Education Circular" 
proceed without interruption and that an order is necessary 
to prevent further deterioration in industrial relations 
pending further conciliatory initiatives, the Commission 
pursuant to the powers conferred by S.44 of the Industrial 
Relations Act 1979, hereby orders: — 

1. That the employees of the Education Ministry, 
West-Ed Media Section who are or are eligible to 
be members of the Civil Service Association are 
to lift all bans and limitations in place and are to 
work in accordance with their contracts of service 
as soon as may be but in any event no later than 
9.00am on Monday, 9 September 1991. 

2. The said employees are to refrain from initiating 
any further bans or limitations in relation to the 
planned future of the West-Ed Media section. 
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3. The Applicant, Public Service Commissioner is to 
produce the report as described in the preamble 
and requested by the Association to the Commis- 
sion as constituted by 9.00am on Monday, 9 
September 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Independent Schools Salaried Officers' Association of 

Western Australia, Industrial Union of Workers 
and 

Perth College. 
No. C 760 of 1991. 

COMMISSIONER S.A. KENNEDY. 
22 January 1992. 

Order. 
WHEREAS the Applicant in this matter has informed the 
Commission that the issue has been settled and seeks leave 
to withdraw the application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order — 

That this application be withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
ON THE COMMISSION'S OWN MOTION. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Royal Perth Hospital and Others. 

No. C 767 of 1991. 
CHIEF COMMISSIONER W.S. COLEMAN. 

13 December 1991. 
Recommendation. 

WHEREAS, I have met with the parties and have been 
apprised of the dimensions of the dispute affecting members 
of the Federated Miscellaneous Workers' Union of Austra- 
lia, W.A. Branch employed pursuant to various state awards 
in the public health sector throughout Western Australia; 

And whereas having been advised by the parties I am 
satisfied that the central issues relating to that dispute were 
matters arising from: 

delays in the implementation of Career Structures; 
budget-cuts by health care management in the 1991/92 
financial year; 
insecurity of tenure for temporary contract employees 
with significant service with the employer; 
disagreement over income maintenance where drops in 
regular income had occurred as a result of workplace 
change; and 
the dispute was compounded by the actions of both 
parties; 

And whereas, for the employers' part, there was a desire 
to seek a process for the implementation of change (where 
it was considered necessary) for productivity and efficiency 

measures associated with reduction in health care unit 
budgets; 

And whereas, I congratulate the particular persons 
concerned who contributed many hours to resolving the 
differences between the parties on the matters in dispute; 

And whereas, having seen documentation which indic- 
tates the significant work done by the parties in an attempt 
to resolve the dispute, I am satisfied for the purposes of 
application to the Structural Efficiency Principle pursuant 
to the State Wage Case of 1991 (71 WAIG 1723) that the 
document maintains the integrity of that Principle; 

And whereas, I am satisfied that any requirements for 
award amendments arising out of this agreement between 
the parties are reflected in the documentation before me 
entitled "Memorandum of Agreement between the Feder- 
ated Miscellaneous Workers' Union and Public Health 
Sector Employers in Respect to the Settlement of the 
Hospital Dispute and Related Matters" dated 13th Decem- 
ber, 1991; 

And whereas, I am satisfied that the question of operative 
date for persons transferred into the new Career Structure 
after the agreed date of 1st July, 1992 recognises that the 
differences in respect to implementation of rates of pay must 
first be subject to negotiations between the parties from the 
date of this Recommendation to 1st July, 1992; 

And whereas, I was requested, and I accept, that this file 
should remain open for either party to seek further assistance 
from the Commission and specifically, but not limited to, 
the development of Appendix D — "Memorandum for 
Career Structure Implementation in the Public Health 
Sector"; 

And whereas, much of the work will be done by various 
officers from the Health Department of Western Australia 
and the Federated Miscellaneous Workers Union the parties 
recognise the importance of a one-to-one management 
relationship for communication and decision making being 
maintained in this process between the Federated Miscella- 
neous Workers' Union of Australia, W.A. Branch and the 
hospitals and I have been assured that this has been put in 
place; 

And whereas in this matter I am satisfied that the Dispute 
Settlement Procedure pursuant to the relevant awards has 
been followed and its efficacy recognised, the parties 
undertake to monitor and review that particular award clause 
as part of the award restructuring process to ensure that 
optimum lines of communication between the parties in 
matters of dispute remain open; 

And whereas, the parties accept and the Commission 
recognises that the nature of the agreement between the 
parties identifies and accommodates the need for flexibility 
associated with budget management control within govern- 
ment and for those measures arising out of implementation 
of Structural Efficiency Principle; 

And now therefore, I now recommend in the public 
interest, the interest of all workers in the public health sector 
and specifically members of the Federated Miscellaneous 
Workers' Union of Australia, W.A. Branch and in the 
interests of future relations in the industry between the 
parties, a significant level of agreement has been reached 
and further I recommend that the members of the Federated 
Miscellaneous Workers' Union present at a mass meeting 
to be held this afternoon endorse the points outlined in the 
document as a means of resolving the dispute and 
accordingly cease all industrial action. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Official Holdings Pty Ltd trading as Shipair 

and 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch. 

No. €47 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

10 February 1992. 
Order. 

WEEREAS pursuant to Section 44 of the Act an application 
was lodged with the Commission; and 

Whereas having heard the parties before me in conference 
on the 31st day of January and the 3rd day of February, 1992; 

The Commission hereby orders: 

That the application be discontinued through want 
of jurisdiction. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch 

and 

Bristile Ltd. 

No. CR 5 of 1992. 

COMMISSIONER A.R. BEECH. 

29 January 1992. 
Order. 

WHEREAS a conference of the parties to the above matter 
was held; 

And whereas agreement was not able to be reached and 
the matter was referred for hearing and determination; 

And whereas the parties have subsequently advised the 
Commission that they have reached agreement in the matter; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Newcrest Mining Limited. 

No. CR 739 of 1991. 
COMMISSIONER J.F. GREGOR. 

22 January 1992. 
Reasons for Decision. 

THE COMMISSIONER: On the 27th of November 1991 the 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers (AWU) made application for a 
conference pursuant to Section 44 of the Industrial Relations 
Act 1979 (the Act) for a conference to deal with what was 
described as complaints of alleged harassment in the mill 
and laboratory areas of the mill run by Newcrest Mining 
Limited (NML) at its Telfer operations. 

Via facsimile sent by the AWU to the Commission on the 
4th of December 1991 the matters for debate were given 
some clarity in that it was confirmed that they dealt with the 
on-going employment of a number of so-called "tempo- 
rary" employees currently engaged in the laboratory area of 
the Telfer operation. It said that there had been a number of 
people who had been engaged as "temporaries" since 
January 1991 and in some cases they had even qualified, 
through assessment, to Level 3 of the Telfer classification 
structure payable under the Telfer Gold Mine (Production 
and Maintenance Employees) Award 1987 (the Award). It 
was said that in recent times eight permanent jobs in the 
laboratory had been advertised by NML and it was the 
Union's understanding that not all, if any, of the persons 
who were employed in the so-called "temporary" positions 
were to be moved into the positions or alternatively, they 
were required to make application for the permanent 
positions as if they were new employees.The matters were 
the subject of discussion between the parties on the 11th of 
December 1991 at a conference held in Perth. At that time 
there was no indication that there would be an agreement. 
The matter was then adjourned and was continued again on 
the 16th of December 1991 in Telfer. There was still no 
agreement and the Commission determined that pursuant to 
the powers vested in it under Section 44 of the Act that it 
would prepare a Memorandum of Matters for Hearing and 
Determination of the dispute which had been disclosed in 
the discussions and which remained extant at the conclusion 
of the conference. At hearing on the 17th of December 1991 
the Commission recorded the matters for debate and they are 
as follows: 

"The letters of appointment of temporaries are 
invalid. They are, in terms of the award, permanent, not 
temporaries. The current situation is that they can not 
be made redundant because the positions are still 
existing. In the alternative the Union says that if the 
contracts of service are terminated then that would be 
an unfair dismissal of each and every employee so 
affected. 

The employer says that they are validly temporary 
employees whose contracts lawfully terminate at the 
conclusion of the contractual period. In the alternative 
if they are permanent then each and every termination 
is fair". 

The parties both agreed that the dispute was properly 
described in the schedule published verbally by the 
Commission, however for the purposes of these Reasons it 
needs to be explained that there were a number of employees 
engaged as so-called temporaries. It is the letters of 
appointment of those employees which are said to be 
invalid. Where the memorandum of matters for debate 
contains the word "they", reference is being made to those 
persons who had been temporarily engaged during 1991. 

During the case the Commission heard evidence from 
three employees whose contracts of employment were said 
to be in focus in the debate. They were Mr Russell Hale, Ms 



Karen Schultz and Ms Maxine Titcomb. The Commission 
was presented by the parties with exhibits which set out the 
terms of engagement. Exhibit B1 is the letter of engagement 
of Russell Hale, the letter offers a position of a "Temporary 
Laboratory Worker—Level 1" with a fixed term from 
February 5, 1991 until June 30, 1991. The terms and 
conditions of employment are specified in the letter. The 
second and third paragraphs are relevant and are inter alia 
as follows: 

"You will be responsible to the Sampling Co- 
ordinator. You will be paid as per the Telfer Agree- 
ment. Overtime will be paid at double time and is 
applicable before 0630 hours and after 1500 hours on 
day shift. Weekend work will be paid at double time 
excluding meal breaks. 

The Company will meet the cost of airfares from 
Perth to Telfer and return on the completion of your 
contract." 

There are other specifications in the letter (Exhibit Bl) 
concerning the use of motor vehicles, visitors, firearms, 
drugs and pets which are not relevant for the purposes of the 
current debate. Exhibit W4 is a similar letter effecting the 
employment of Ms Titcomb. It has similar provisions to 
those in the letter of appointment of Mr Russell Hale except 
that there is no undertaking to meet the cost of airfares for 
return to Perth at the end of the contract. No letter of 
engagement for Ms Schultz was submitted, however, other 
examples of letters of engagement were submitted by Mr 
Williams who appeared on behalf of NML. In Exhibit W5 
there are two letters of engagement for Ms Wendy Stevens. 
The first covers a period May 15 1991 to July 15 1991, and 
the second covers from July 7 1991 to July 19 1991. Also 
contained in the exhibits are termination slips for both of 
those engagements. In Exhibit W6 is a letter of offer to Mr 
Philip Sgherza for an appointment between the 15th of May 
1991 to July 15th 1991 together with a termination slip when 
that worker had finished employment. Further in Exhibit W9 
are letters which describe the appointment as a temporary 
labourer of Brad Gaebler from the 11th of December 1989 
to the 30th of June 1990 and from the 14th of February 1990 
to the 17th of March 1990. There was also a letter of 
engagement dated the 2nd of December 1988 which 
provides for a temporary appointment between the 5th of 
December 1988 and the 27th of January 1989. All of these 
letters of appointment are similarly phrased, particularly in 
respect to their fixing of a specific duration for the contract. 

Further support for the proposition that it was the true 
intention of NML that the type of employment arrangement 
under review in these proceedings be a fixed term contract 
was given to the Commission in the form of a memorandum 
from Keith Hand, the Chief Chemist at the Telfer Gold 
Mine, to an officer in the pay office. Exhibit B3 contains the 
memorandum. It is inter alia as follows: 

"The contracts of the temporary Laboratory workers 
listed below expire 30 June 1991, however, I want to 
extend or renew those contracts to 15 December 1991. 
Because of their continued employment and their total 
time on site, I have agreed to pay them a return leave 
airfare before the expiry of their now extended 
contracts." 

It was said that the need for the employment of 
temporaries arose from a decision of NML to conduct a 
complete drill-out of the West Dome section of the Telfer 
ore body and at least the three persons who are the subject 
of specific attention in these proceedings, were employed. 
However, according to the evidence of Mr Hand and Mr 
Brett Ellis, the Mill Superintendent, the intention to 
terminate the services of the so-called temporaries at the 
completion of the drill-out did not occur because other 
employees who were regarded by NML as being 'perma- 
nent' asked to be involved and therefore the workforces 
were mixed. The need to employ more workers became 
subject of discussions between the parties in October 1991. 
Exhibit B5 describes the information which was given to 
workers in these positions in that respect. 

At a team briefing on the 29th of October 1991 existing 
employees, including the three subject of these proceedings, 
were advised that there would be permanent positions 
offered and that the 'temporary' workers were free to apply 
for them. 

Interviews first took place off-site but were completed 
on-site and in due course on the 6th of December 1991, Mr 
Hale was advised that he had been unsuccessful in his 
appointment (Exhibit B7). The reasons for his lack of 
success were set out in a letter of the 5th of December 1991 
which is included inter alia hereunder: 

"You were originally employed on a temporary 
basis because of the West Dome drillout, which began 
in the first quarter of 1991. Your temporary contract 
was extended in July when the drillout continued. 

At the time of your original appointment, it was 
intended that your duties would be limited primarily to 
mine sampling. For the permanent positions, however, 
emphasis was given to the broader laboratory duties 
including fire assay and the chemistry laboratory. 

Amongst the applicants for the temporary positions 
filled in February this year were people, who at the 
time, held permanent positions in other organisations. 
Although having desirable skills and experience, these 
people were not considered then because it was 
expected that the temporary jobs would end in July. 
Some of these people have re-applied and in one case 
has been successful. 

During your employment in Telfer you have had 
several conflicts with your Supervisors and other staff 
members. 

Your absenteeism record since recruitment in Febru- 
ary is attached. These absences are considered exces- 
sive and raise doubts about your ability to cope with 
the Telfer lifestyle. 

During your leave period in October, you were 
reviewed by HBF for continuing problems with back 
pain. As a result of that review, you were advised to 
avoid some activities which may aggravate your 
condition. Notwithstanding your assurances at inter- 
view, some doubt remains about your continued ability 
to work in the laboratory without limitation." 

A similar letter was received by Karen-Ann Schultz, 
however, subsequent to the hearing of this application, Ms 
Schultz has left the employ of NML and I do not intend to 
deal with her situation in detail although there will be 
general reference made to it later. However, 1 will deal with 
the circumstances of Maxine Titcomb. She was also advised 
of a lack of success in appointment and the reasons given 
to her are set out in a letter of the 5th of December 1991 
which is inter alia included hereunder: 

"You were originally employed on a temporary 
basis during a period of high annual leave amongst the 
permanent work group over the Christmas 1990, New 
Year period. Because of the West Dome drillout, which 
began in the first quarter of 1991, your temporary 
contract was extended until July and subsequently 
extended again when the drillout continued. 

At the time of your original appointment, it was 
intended that your duties would be limited primarily to 
mine sampling. For the permanent positions, however, 
emphasis was given to the broader laboratory duties 
including fire assay and the chemistry laboratory. 

During your recent interview, you indicated that you 
would not be interested in training and working in the 
fire assay section of the laboratory. Approximately 95 
per cent of samples processed by the laboratory pass 
through that area. Your reluctance would have placed 
a limitation on the flexibility of the work group: all of 
the successful candidates for the positions were 
prepared to undergo training and work in fire assay. 

Amongst the applicants for the temporary positions 
filled in February this year were people, who at the 
time, held permanent positions in other organisations. 
Although having desirable skills and experience, these 
people were not considered then because it was 
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expected that the temporary jobs would end in July. 
Some of these people have re-applied and in one case 
has been successful." 

The parties both supported their positions in this debate 
by the presentation of extensive viva voce evidence. I do not 
intend to recite all of it but will make reference to 
appropriate parts of the evidence of individuals as necessary 
throughout these Reasons. It seems to me that there are two 
issues arising from the matters referred, that is a finding 
concerning the status of the so-called temporary appoint- 
ments, and secondly, if there is a finding that the workers 
involved in the case, that is Mr Hale and Ms Titcomb, were 
permanent employees, whether termination of their services 
now would be unfair. 

In dealing with the issues raised 1 need to refer the 
provisions of the Award and to Section 114 of the Act. I refer 
to the Award first. The Telfer Gold Mines (Production and 
Maintenance Employees) Award 1987 sets out the condi- 
tions of employment which have been legislated by this 
Commission. In Clause 4. —Scope, the Award is to apply to 
members of the appropriate union employed in classifica- 
tions in Clause 6. —Wages of the Award. In Clause 
6. —Wages, are set out the various categories of employ- 
ment, included amongst which is the category of work which 
is performed by the employees whose contracts are the 
subject of examination in the current case. Clauses 7, 8, 9, 
and 10 deal with entitlements to payments for area and 
industry allowance, service payments, disability and site 
allowances and tool allowance. It is relevant to note that 
those entitlements are payable to any employee and there is 
no categorisation of class of employee. Clause 11.— 
Contract of Service, does provide such a categorisation. In 
subclause (1) it is provided that except in the case of casual 
employees who may leave or be dismissed at any time the 
contract of service shall be weekly and may be terminated 
by one weeks notice on either side. The requirement to give 
one weeks notice is applicable to all employees except 
casual employees provided that in the case of an employee 
made redundant. Clause 25. —Redundancy, in subclause (2) 
provides that one months notice must be given to the union 
of the employee if it is intended to terminate the service of 
the employee on the grounds that he/she is redundant. There 
are specific provisions in the redundancy clause to reinforce 
the right of an employer to dismiss an employee for 
misconduct or unsatisfactory service and the circumstances 
in which a worker can be made redundant are also specified 
by the subclause (1). This clause operates to deem an 
employee to be redundant if his/her service is no longer 
required because he/she has become surplus to requirements 
on account of technological change or reorganisation of 
work or production except in the circumstances when that 
worker is offered but does not accept alternative employ- 
ment with the employer. It also should be mentioned that 
in Clause 31. —Maternity Leave, in subclause (11) there is 
reference to replacement employees being temporary in 
nature. 

The provisions of Section 114 of the Act also may touch 
upon these issues. The Section provides as follows: 

(1) "Subject to this Act, a person shall not be freed 
or discharged from any liability or penalty or from 
the obligation of any award, industrial agreement 
or order of the Commission by reason of any 
contract made or entered into by him or on his 
behalf, and every contract, in so far as it purports 
to annul or vary such award, industrial agreement 
or order of the Commission, shall, to that extent, 
be null and void without predjudice to the other 
provisions of the contract which shall be deemed 
to be severable from any provisions hereby 
annulled. 

(2) Each employee shall be entitled to be paid by his 
employer in accordance with any award, industrial 
agreement or order of the Commission binding on 
his employer and applicable to him and to the 
work performed, notwithstanding any contract or 
pretended contract to the contrary, and the 
employee may recover as wages the amount to 
which he is hereby declared entitled in any court 

of competent jurisdiction, but every action for the 
recovery of any such amount shall be commenced 
within 6 years from the time when the cause of 
action arose, and the employee is not entitled to 
recovery of wages under this subsection and 
otherwise, in respect of the same period". 

The information relevant to the determination of the first 
part of the matter for adjudication has been included in some 
detail. What the exhibits and evidence of the individuals 
involved confirms is that it is clear that for some time NML 
has approached the employment of persons that it requires 
to fill positions for a finite time on the basis that those 
employees are engaged on a temporary basis and further that 
the contract of employment which was offered to such 
persons was a particular contract which did not have applied 
to it the terms and conditions of the Award. However the 
Telfer Award was used to provide rates of pay. This situation 
continued until the Union raised the issue with the employer 
(see Exhibit B15) and modifications were made to the 
remuneration then being received by persons under so-called 
temporary contracts of employment, although it is by no 
means clear that all entitlements under the Award have been 
received by the employees the subject of these proceedings. 
However, I take that issue no further because it is not a 
matter within the power of the Commission to resolve. 

The employer submits that there is no prohibition within 
the Award that is at odds with engaging persons on the basis 
which is described in the letters which are in evidence. In 
effect, there is no prohibition for the employment of 
temporaries. Comfort was sought from the provisions of 
Clause 31. —Maternity Leave, subclause (11) as it refers to 
replacement employees during times of absence of workers 
on maternity leave. However, it is relevant to note that the 
reference in that subclause to replacement employees is to 
an employee who is specifically engaged as a result of 
another employee proceeding on maternity leave. There are 
specific rights for the employer to protect it against the 
circumstance of having to engage a replacement employee 
as there is a proscription of entitlements of any rights 
conferred by the maternity leave clause itself. In other words 
the provisions from which the Respondent draws comfort 
are specific to maternity leave. There is no other place in 
the Award which deals with the status of persons employed 
other than in Clause 11. —Contract of Service, where 
categories of employees are apparent, that is one is either 
a casual or one is a worker employed on a weekly contract 
of service. 

The action that the employer has taken in this case is akin 
to saying that if a person is offered an appointment between, 
for instance, the 1st of July 1990 and the 8th of November 
1991 then on the 8th of November 1991 that person's 
contract finishes without any other action being necessary 
by the employer. The history of this matter shows that on 
a number of occasions at the finish of the set periods, or 
slightly before it, the employer has renewed the contracts. 
In doing so the provisions of Clause 11. —Contract of 
Service, have been abrogated or varied because the 
employer has assumed, in effect, that notice given at the 
commencement of a contract that it will end at a specific 
time has been ongoing and there has been no need for it to 
give notice one week before the proposed end of the 
engagement. That action clearly renders null and void, a 
provision of the Award, that is the provisions of subclause 
(1) of Clause 11. —Contract of Service, and to that extent 
must be contrary to the provisions of Section 114 of the Act. 

The Commission was referred to the decision of Parks C 
in Amalgamated Metal Workers' and Shipwrights Union of 
Western Australia v. State Energy Commission of Western 
Australia (1991) 71 WAIG 1570. In that decision the learned 
Commissioner observed that the Award does not of itself 
create the contract of employment. 

"It is an instrument that attaches itself to a contract 
of employment once it has been established and such 
contract of employment may contain whatever terms 
the parties to that contract wish to include therein, 
provided they are not inconsistent with the Award". 

(emphasis added) 



I respectfully agree with the views of Commissioner 
Parks on this matter but they can not effectively be called 
in aid as suggested by Mr Williams because clearly in this 
case there is an inconsistency with the notice period 
prescribed in Clause 11. —Contract of Service of the Award. 

The suggestion of NML that all that is happening in this 
case is that workers are being given an appropriate 
indication that there will be a short term contract and that 
of itself then legitimises the action that the employer has 
taken in these circumstances, is in my view not soundly 
based in law. These issues were touched upon by Martin C 
in Federated Clerks Union of Australia, Industrial Union of 
Workers, WA Branch v. Brownes Dairy Pty Ltd (1985) 65 
WAIG 1967. At page 1968, he observed: 

"In equally simple terms I conclude that it is open 
to any employer to offer persons short term contracts 
for bona fide reasons and if a person in the full 
knowledge of the terms of a contract so offered, accepts 
that contract there is no reason why, subject to any 
provision of any award contrary thereto, eg casual 
employment such a short term contract should attract 
any additional consideration". 

(emphasis added) 
Of course the Commissioner was then dealing with an 

application for a specific rate of pay to be paid to persons 
who would be called temporary clerks and not dealing with 
issues of entirely the same nature as that currently before the 
Commission. The important thing is, though, the learned 
Commissioner concluded that it was open for an offer of 
short term contracts to be made but only subject to the 
provision of any award contrary thereto and he mentioned 
casual employment. There is a casual employment provision 
in the Award and this lends further weight to the proposition 
that the Respondent in this case has tried to create another 
category of employment which is not catered for in its 
Award which can be said to be exhaustive in terms of the 
categories of employment which can be created, that is, 
casuals and others, and to the extent that it tried to do so it 
has conducted action which falls contrary to the express 
provisions of Section 114 of the Act. 

The finding of the Commission concerning the status of 
the contracts of the three workers whose circumstances were 
examined in the case must be that those workers are not 
casual workers, they are employed under a contract the same 
as any other worker, not a casual, currently employed by 
NML at Telfer. Their contracts, the same as for any other 
employee, can now only be brought to a conclusion by 
application of the terms of the Award, that is, by application 
of the provisions of Clause 11. —Contract of Service. 
Clearly that must be right because the workers involved 
have not become surplus to requirements on account of 
technological change or reorganisation of work or produc- 
tion methods or procedures as described in subclause (1) of 
Clause 25. —Redundancy. That must be true because the 
circumstances are that the workers involved were asked to 
apply for jobs in the same category of work that they had 
performed for the whole of the time of their engagement 
with NML. In effect, the positions that they have occupied 
were either declared vacant or readvertised and they were 
invited to compete for a position already occupied by them 
against others upon a set of criteria which is set out in the 
Company's recruitment handbook (see Exhibit B13). Those 
criteria are quite different to those which would be applied 
if one was considering termination of an extant contract for 
lack of competence or commission of a misdemeanor or 
misconduct. The letters of appointment of Mr Hale, Ms 
Schultz and Ms Titcomb are invalid in that they purport to 
give notice that there has been appointment as a temporary 
worker when no such category of work is contained in the 
appropriate Award and to create such a category, as has been 
attempted by NML in this case, is contrary to the provisions 
of Section 114 of the Act. It follows that it can not be said 
that the employees are validly temporary employees whose 
contracts lawfully terminate at the conclusion of the term of 
engagement set out in the offers of employment. 

I turn now to examine the argument in the alternative; that 
is the Union says that if the existing contract of service is 
terminated then that would be an unfair dismissal of each 

and every employee so affected. I do not intend to canvass 
with particularity the circumstances affecting Ms Schultz 
because as mentioned previously in these Reasons she has 
terminated the contract of employment herself since the 
hearing. However, it will be necessary for me to refer to her 
circumstances when dealing with those of Ms Titcomb. I 
turn first, though, to consider the situation of Mr Hale. 

Previously included in these Reasons are quotes from the 
relevant part of a letter Mr Hale received which advised him 
that he had been unsuccessful in his application for the so 
called permanent positions in the laboratory. It seems that 
Mr Hale was not appointed because he had been in conflict 
with supervisors and other staff members; because of an 
absenteeism record which, according to the selectors, was 
considered to be excessive and raised doubts about Mr 
Hale's ability to cope with the Telfer lifestyle and finally 
there was allegedly some doubt concerning Mr Hale's 
ability to work in the laboratory without limitation given his 
continuing problems with back pain and advice that some 
activities may aggravate the condition. 

The Commission heard evidence concerning each of these 
matters. In respect of the conflicts with supervision and staff 
members, the circumstances under which these conflicts 
arose, according to the evidence, is during staff/team 
meetings and also in circumstances when Mr Hale was 
apparently involved in conversations with either the Chief 
Chemist, Mr Hand or Mr Ellis and/or other supervisors 
concerning safety issues when he was an acting union 
representative. Insofar as absenteeism is concerned, the 
Commission has a document before it which sets out the 
periods that Mr Hale has been absent, see Exhibit B4. At 
first glance this document does provide a substantial list of 
sick leave. It should be noted, thought, that most of it is 
payable sick leave available in accordance with the Award. 
At least half of it involves workers compensation and four 
days of it, from the 6-11 November 1991 are recorded as 
absence, notwithstanding that during the time Mr Hale was 
on leave and attended NML's workers compensation 
medical adviser of his own volition. The final issue raised 
concerning Mr Hale is contained in a medical examination 
report from NML's workers compensation doctor (see 
Exhibit B9). On the basis of that letter, which was somehow 
used by the selection panel even though it had been supplied 
to the occupational health nurse at the mine on a private and 
confidential basis, led to the conclusion which is expressed 
in the letter declining Mr Hale's application. 

I comment upon the reasons for failure to employ which 
for purposes of this case are to be relied on as grounds upon 
which to terminate the contract of Mr Hale, as follows. 

NML says that it seeks consultation with its workforce 
and it clearly does so in a detailed and thorough manner. 
However, it seems that during that process that if a worker 
raises issues then that is a matter which would count against 
him, in this case on an offer of employment. It says, of 
course, that it is the manner in which these issues were 
raised to which it takes exception. However, on the evidence 
before the Commission there are no substantial grounds to 
conclude that Mr Hale is anything other than a forthright 
person who pursues a point of view. It may be in his interests 
to modify the way he approaches such opportunities to 
present a point of view but, in my view, it would be passing 
strange if such conduct would be justifiable grounds for 
termination. There is no indication of foul abuse. There is 
no indication of insubordination. There is indication that Mr 
Hale is prepared to follow a strongly held point of view and 
that should not be held against him. As a matter of fact he 
said in his interview for the permanent position that he wants 
to be a supervisor. He was disappointed that his expression 
of this wish was greeted with some body language indicative 
of derision by the interview panel. In such circumstances 
one could understand his concern about his future opportuni- 
ties particularly if normal tests of selection are applied. For 
instance, having ambitions for supervision, having a positive 
attitude and being prepared to express it, are traits which are 
usually welcome in persons who seek leadership positions. 

The absenteeism record should be examined in conjunc- 
tion with the third reason for failure to employ, again in this 
case the failure to continue to employ, and that is Mr Hale's 
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back condition. I turn first to the letter written by the NML 
workers compensation medical practitioner. To me the letter 
is nothing other than a report that there has been a discussion 
at length between the Doctor and the Mr Hale with an aim 
of assisting him to develop a modus vivendi which would 
allow him to continue to work given that he has a back 
problem. The Doctor did not feel that there is any need for 
a specific investigation or treatment and made no arrange- 
ment to see him again. He gave him a set of exercises, 
stressed the importance of keeping fit and taking care when 
lifting. He noted that the employee himself had identified 
work on a pulveriser as a cause of some of these problems 
and not surprisingly it was suggested by the medical 
practitioner that this be avoided. Finally, the Doctor wrote 
that there needs to be an emphasis on preventative measures 
to protect the worker's back but there was no sustained 
permanent disability. That letter is, according to the 
evidence of Mr Hand, important in refusing to employ. I see 
it in quite a different light. It is nothing other than a sensible 
recitation of the necessary rehabilitation and care which 
need be taken to sustain and continue the employee's 
contract of employment. In my view it has been improperly 
used to give substance to failure to employ. It is a letter 
which could not in any way be used as an aid for the 
termination of the service of the employee. He has no injury 
in the category of that discussed by Fielding C in Batchelaar 
v. Skybus (1983) 63 WAIG 2244. 

All in all the contents of the letter in Exhibit B8 do not 
provide any basis upon which a termination of employment 
could be made and if one were made on the grounds 
described in the letter it would be unfair. The Commission 
will declare accordingly. 

The circumstances of Ms Maxine Titcomb need to be 
considered. Exhibit B12 contains a letter which advises Ms 
Titcomb of both the termination of her contract on the 15th 
of December 1991; I add, in reference to the first issue 
decided, in terms which quite explicitly describe the fixed 
term nature of the contract; and of her lack of success in her 
application for the 'permanent' position. I should also 
mention that the form of the letter is the same as one which 
was given to Ms Karen-Ann Schultz. In fact it seems only 
the names have been changed, the text is exactly the same. 
The letter has been included, in part, previously in these 
Reasons and there is no need to include it again. The 
significant reason for failure to employ is contained in the 
third paragraph where there is an allegation that during the 
interview Ms Titcomb indicated that she was not interested 
in training and working in fire assay. Because of that 
reluctance there is said to be a limitation cast on the 
flexibility of the work group. All successful candidates, so 
the letter claims, were prepared to undergo training and 
work in fire assay. 

The Commission heard evidence on this matter. Ms 
Titcomb's evidence is that at the time the interviews were 
taking place she was in Perth. There is some debate between 
her and Mr Hand, the Chief Chemist, as to the circumstances 
in which the interview took place over the telephone. 
Whether it was at Ms Titcomb's insistence or not is beside 
the point. The interview was extremely short in nature. It 
was different to the interviews conducted by Mr Hand for 
other employees. Mr Hand's evidence is that he took no 
notes of the interview yet he is sure that Ms Titcomb said 
that she was not interested in the fire assay section. Her clear 
evidence is that this issue was never raised in the 
conversation. It clearly had been raised in conversations 
between Mr Hand and Karen-Ann Schultz. Her evidence is 
indicative of that, however, there is hot dispute from Ms 
Titcomb concerning the allegation that she raised it. 

I had the opportunity of viewing each of the witnesses 
involved in the witness box and on this part of the evidence 
I favour that of Ms Titcomb over that of Mr Hand. I believe 
that on the balance of probability because of the circum- 
stances of the interview, that the issue was not raised and 
not discussed. This should not be taken as any reflection on 
Mr Hand. He indicated in his evidence that he usually raised 
the question of fire assay with unmarried females of child 

bearing age because of the potential for lead accumulation. 
Therefore it is likely, because this is his habit, he has after 
the interview with Ms Titcomb concluded that he raised the 
issue with her, whereas, my finding is that it is most likely 
that he did not. Therefore the lynchpin for the failure to 
appoint Ms Titcomb falls. Ms Titcomb is educated at 
university level in science. There has been no difficulty at 
all with any of the work she has performed. She is an 
intelligent and adaptive person, therefore the only reason for 
failure to appoint her was the alleged difficulty with working 
in the fire assay area. There was evidence from Ms 
Titcomb's partner concerning a discussion they had con- 
cerning lead, however that does not cause me to change my 
findings concerning the raising of the issue in the interview. 
I say this because Ms Titcomb is a person with some 
knowledge of chemistry and it is not surprising that she may 
have discussed such a matter with her partner. 

If I am wrong concerning the raising of the matter in the 
interview I should add further that it seems to me that to 
deny a person the opportunity of employment, or in this case 
continued employment, on the basis that they had raised the 
potential of a health hazard and the denial of employment 
is sheeted home to the limitation of flexibility, then that 
would be an extremely perverse interpretation of the 
Structural Efficiency Principle which exhorts enhancement 
of flexibility. The reality is that if there is potential for lead 
poisoning it is not only a potential for females of child 
bearing age, there is for any person who works in the area. 
Any person, male or female, could suffer detrimental effects, 
therefore it is wrong, in my view, to use the flexibility 
criterion for such an appointment because it encourages the 
attitude that even if a person is succeptible to lead poisoning, 
if they are prepared to set aside any concern they might have, 
they are regarded as flexible and more employable than 
someone who is not prepared to put aside the potential 
danger. Surely the correct approach is, if there is a potential 
of lead contamination for any person, then the source of the 
contamination must be attacked. The presence of lead in 
ingestable form in fire assay is not a new problem. It has 
been the subject of scientific research and the reading 
indicates that the proper application of precautions can 
diminish the potential of contamination to a situation where 
it is almost negligible. What I am focusing on is that the 
issue should not be whether employment is given to a person 
who is prepared to work in circumstances where they may 
suffer lead contamination, the issue must be the removal of 
the potential for contamination so that no person who works 
in fire assay has exposure which is hazardous to health in 
either the short or the long term. 

Ms Titcomb is, on my previous finding, a worker 
employed by NML at Telfer in the same sense as any other 
person is who is not a casual. There is no complaint about 
her application, her ability to do the work or anything other 
than the allegation that she was not prepared to work in fire 
assay. My finding is that she imposed no such condition but 
even if she had indicated some concern then the mere 
indication of that concern would be insufficient grounds to 
terminate her contract of service. For the above reasons a 
declaration of that nature will issue. 

I consolidate my findings as follows. Mr Russell Hale and 
Ms Maxine Titcomb are employees of NML on weekly hire. 
Their letters of engagement, which suggest they are 
temporaries on fixed term engagement, are to the extent that 
they are contrary to the Award null and void. Further, if their 
extant contracts are terminated on the grounds advanced in 
the letters of 5 December 1991 such terminations would be 
industrially unfair. 

Appearances: Mr S Booth and with him Mr M Dayes 
appeared on behalf of the Applicant Union. 

Mr B Williams appeared on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION, 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Newcrest Mining Limited 

No, CR 739 of 1991. 
COMMISSIONER I.E. GREGOR. 

22 January 1992. 
Declaration. 

HAVING heard Mr S. Booth and with him Mr M. Dayes on 
behalf of the Applicant and Mr B. Williams on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares — 

That Mr Russell Hale and Ms Maxine Titcomb are 
employees of Newcrest Mining Limited on weekly 
hire. Their letters of engagement, which suggest they 
are temporaries on fixed term engagement, are to the 
extent that they are contrary to the Telfer Gold Mine 
(Production and Maintenance Employees') Award 
1987 null and void. Further, if their extant contracts are 
terminated on the grounds advanced in the letters of 
5 December 1991 such terminations would be industri- 
ally unfair. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Newcrest Mining Limited 

and 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

No. CR 753 of 1991. 
COMMISSIONER J.F. GREGOR. 

17 December 1991. 
Reasons for Decision. 

THE COMMISSIONER: On the 9th of December 1991 
Newcrest Mining Limited (NML) made notification to the 
Registry of a dispute between it and the Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers (AWU) concerning a stoppage of work at Telfer. The 
Commission pursuant to Section 44 of the Industrial 
Relations Act 1979 (the Act) convened a conference which 
was held in Perth on the 11th of December 1991. At that 
conference the Commission was told that the crux of the 
dispute revolved around the dismissal of two employees, 
one a member of staff and the other a member of the AWU, 
Mr David Willis. At the conclusion of the conference the 
matter had not been resolved and the Commission indicated 
that it would refer the dispute for hearing and determination 
pursuant to Section 44 of the Act. The matter for 
determination was published verbally to the parties in Telfer 
on the 16th of December 1991 when the Commission 
attended the site to deal with the matter referred. 

The dispute between the parties was encapsulated in the 
following form: 

"On the 5th of December 1991, Newcrest Mining 
Limited terminated the services of Mr David Willis, a 
member of the AWU. The Union said that the 
termination is in the circumstances, harsh and unfair. 
It seeks Orders for reinstatement. 

Newcrest Mining Limited claims that the termina- 
tion is neither harsh nor unfair and says that no Orders 
should issue. 

For the purposes of this claim the AWU will be 
deemed to be the Applicant". 

The issue between the parties is not a complicated one 
insofar as the facts are concerned, and I now briefly 
summarise the facts. The Commission has been told that on 
or about the 14th of November 1991 an incident occurred 
on the night shift in the mill at Telfer. The incident took 
place in the following sequence of events. On the night 
before the 14th, Tim Soames was carrying out his duties as 
a Mill Worker and David Willis frightened him in some 
way. Willis in consultation with Chris Stevens the Shift 
Foreman, decided on a plan to repeat the scaring of Soames. 
They discussed the plan which involved Stevens directing 
Soames to go to a seatainer. Willis was to be in the seatainer 
wearing a gorilla suit or a horror mask of some sort. He 
would then frighten Soames. Two other members of the shift 
were told about this, that is Mr Cheape and Mr Innes. These 
two persons were to be observers of the prank. At about 
3.00am on the morning of the day concerned, Stevens duly 
directed Soames to go to a seatainer to fetch some 
equipment. The prank was executed and the result was that 
Soames, in his fright, stumbled and fractured his wrist. After 
the prank, he was taken to the Control Room where the men 
who were involved in the prank, that is Stevens, Willis, 
Cheape, Innes and Soames himself, decided to fill in an 
incident report which described the injury to Soames as 
occurring when he fell over rake drives on a thickener. In 
other words they submitted a false incident report. 

Some time later, after hearing rumours of the event 
around the town, the Resident Manager caused an investiga- 
tion to be made by Mr Brad Ellis, the Mill Superintendent. 
Mr Ellis collected some preliminary information, reported 
to the Resident Manager and in company with him, went and 
interviewed Mr Stevens who was then on sick leave. Stevens 
admitted his part in the affair and described the events to the 
Resident Manager and Mill Superintendent. They then 
interviewed Mr Willis who readily admitted all of the 
events. They also interviewed Messrs Cheape and Innes. As 
a result of those interviews, the Company determined that 
it would terminate the service of Stevens, a member of staff 
who had been employed for 12 years, and the service of 
Willis, who was a Level 6 Mill Worker, a senior person on 
the shift and who had been employed for five years, and they 
would issue formal warnings to Innes, Cheape and Soames. 

It is the result of these incidents that the Union says gives 
rise to unfairness in respect of the termination of services 
of David John Willis. It advances seven grounds for its 
contention. 

1. That the incident involved a representative mem- 
ber of Telfer management, that is Mr Stevens, and 
his involvement gave it, in the eyes of the 
workforce, some official standing; 

2. that the incident itself caused no damage to any 
property to NML; 

3. that in the incident there was no person who was 
badly hurt; 

4. that the playing of the prank was without any 
malice, in other words, it was a straight out 
practical joke; 

5. that all involved, including Willis, acted as a 
group. The group set up and carried out the prank 
and they are therefore equally culpable and 
therefore equally responsible; 

6. that the inquiry carried out by the Respondent 
Manager and the Mill Superintendent resulted in 
the denial of natural justice; and 

7. that the penalty was disproportionate to the 
incident itself. It also complains that in applying 
the penalty, there has been inconsistency by the 
Company when a comparison is made with 
decisions concerning the punishment of other 
workers who have been involved in other inci- 
dents in recent times. 
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The way I intend to approach the structure of these 
Reasons for Decision is a little different from that normally 
adopted. I do not intend to provide recitations of witness 
evidence. Instead I will examine each of the grounds that the 
Union advanced and in doing so will refer to the evidence 
of each of the persons who appeared. 

I deal first with the ground that asserts that there has been 
managerial involvement in the exercises and that should 
mitigate the effect of it. It is clear from the evidence of Mr 
Willis that the idea to play the prank was his and his alone. 
He admitted in evidence that he had interfered earlier on 
with Soames' wages records, he admitted that he had 
frightened Soames during the night before. There is no doubt 
that Stevens was involved and was a willing participant 
because he supplied the mask and gloves of the costume 
used by Willis. None of the other workers on shift were 
involved in the planning, that is clear from the evidence of 
Mr Cheape. Insofar as Stevens' involvement leading to some 
sort of official credibility; it does not follow from what had 
happened that this was assumed by the workers involved. 
None of the evidence before the Commission is that those 
involved thought there was formal support for the event and 
even if they did think so, the liability of NML for the 
conduct of its staff is in the sense of vicarious liability for 
any proven damage they do. If one of the members of its 
staff acts grossly in conflict of his own contract of service, 
the act of doing so is not a matter for which NML could be 
held responsible notwithstanding its liability for the result. 
Therefore the claim that the whole of the incident had some 
official standing is not one which has much force. 

The next claim concerns the lack of damage to property 
owned by the Company. The incident itself did not lead to 
damage, however the filing of the accident report has a 
similar effect. As a result of its contents a work order was 
raised to construct a safety platform over the thickener rakes 
involved. That did lead to an expenditure and that 
expenditure, on the face of it, may not have occurred without 
the false incident report. However not much turns upon this 
for the purposes of these Reasons. 

The third ground, and one which I find difficult to 
understand, is that there was no person hurt in the incident. 
I think the ground properly stated is that no person was hurt 
badly because Soames clearly was hurt, his wrist was 
fractured and the circumstances in which the prank was 
played were such that serious injury could have occurred. 
The participants in the prank were aware of this, their 
evidence makes it clear that they checked the area out for 
sharp corners before they played the prank. They therefore 
must have known that it was potentially hazardous to 
proceed with their enterprise. Nevertheless they did so and 
a person was hurt in a way which caused him bodily harm. 
Therefore the ground that there was no serious hurt caused 
is not one which gives great weight to the mitigation of the 
behaviour of the principals in the affair. 

The fourth ground the Union relies on concerns the 
alleged absence of malice. Each of the persons who gave 
evidence said that the event occurred as a prank, it was 
meant to be a joke, it went wrong and that was unfortunate. 
However, there should not be any connotation that there was 
malice. But when one looks at the history of the relationship 
between Willis and Soames, and in fact Soames and other 
members of the shift, it can be seen that there is some 
continued, and I would suggest, continuing difficulty in the 
relations between Willis and Soames. Mr Willis says he is 
not friendly with Mr Soames. He has, to upset him, falsified 
Soames' wage records. He, the night before the prank, 
frightened Soames whilst he was working in the mill and 
even though the events which occurred in the seatainer may 
not have been based on a genuine premeditated wish to 
frighten and hurt Soames, nevertheless there is a discernible 
thread in the relationship which could lead to a conclusion 
that there was more to the incident than a single practical 
joke. If there is not malice, there is certainly forethought of 
conducting an action against Soames which was more severe 
than the action of Willis the night before. In other words the 
practical joke arose out of the reaction of Soames to the 
incident the night before and it can be concluded that the 

prank was designed to frighten him even more than the 
incident of the night before. 

The fifth matter for consideration is that Willis acted as 
a part of a wider group. It was said in submission by Mr 
Booth, who appeared for the AWU, that the five men 
involved were equal planners and executers of the incident. 
That submission is not supported by the evidence at all. 
Willis honestly says that the matter was his idea which he 
discussed with Stevens and the formation of the plan rests 
with them. Innes and Cheape were persons who were mere 
observers of the prank from a distance of some forty feet 
away and only acted in concert with all of the others when 
they agreed to the falsification of the incident report. Clearly 
on the evidence the driving force behind the plan was David 
John Willis. 

The sixth matter for consideration is the allegation of a 
denial of natural justice. I have set out briefly the course that 
the investigation took. Mr Willis was interviewed by Messrs 
Martin and Ellis after they had established with Mr Stevens 
what had occurred and who was involved. Mr Willis was 
offered the company of his shop steward during that 
investigation but he chose not to avail himself of that 
opportunity. He instead, honestly it appears, told the 
inquirers exactly what had happened. This puts a different 
complexion on the question of denial of natural justice 
because in the face of a full admission there was little further 
inquiry to be carried out. There was a necessity to make a 
decision about what had happened, therefore the normal 
cannons of natural justice have been met to the extent that 
it was necessary to confront Mr Willis with the allegation. 
This was done and then he admitted the allegation in full. 

The final two grounds deal with the allegation that the 
penalty is out of proportion to the incident and that there is 
inconsistency. I deal with those together. It is clear that 
NML is, in circumstances like this, liable for damages to any 
of its employees if it does not take steps to prevent injury 
or harm to them. This is well established in Western v. Great 
Boulder Goldmines Limited (1964) 112 CLR 30 which was 
a common law action before the Supreme Court of Western 
Australia for damages for negligence. The allegation was 
that Great Boulder Mines Limited did not take all reasonable 
steps to prevent injury to the worker. The principle is cited 
by the Industrial Appeal Court in Acosta's Case (1987) 67 
WAIG 323 where it was said that if the Company therein 
involved had not dismissed Acosta for fighting, it could well 
have been liable if Acosta took similar action again, that is 
if he fought with and injured another worker. The employers 
responsibility which arises from its civil liability is 
something that it must at all times bear in mind. Insofar as 
the inconsistency is concerned, one case and one case alone 
is cited and that deals with a final warning given to a Mr 
Marchesi for setting fire to methylated spirits in the sample 
preparation room. Reading the letter of warning Ex B5 it is 
difficult to understand why, if the facts of that letter are as 
they are on their face, Marchesi's services were not 
terminated because clearly if those facts are correct there 
was potential for a calamitous result from his behaviour. 
However, I am unable to make findings on that because I 
did not hear from Marchesi or hear his side of the story and 
therefore am unable to comment further on it. However, the 
fact that the employer does not opt to issue the ultimate 
sanction against a worker is a matter for it and not this 
Commission. There are no other matters of inconsistency 
presented that are free from challenge. The only other issue 
concerned a notation by the Mines Inspector in the site 
record book, however the evidence of Mr Martin is that that 
the notation is under challenge. As with the Marchesi 
incident I do not have enough evidence before me in this 
case to make a finding concerning that. 

My view of these matters is as follows. Mr Willis gave 
evidence before the Commission. He was honest and frank. 
The behaviour initiated by him in this exercise led to injury 
of a fellow worker. There was then a further issue 
concerning the falsification of an incident report. Insofar as 
Mr Willis is concerned, it is clear that he was the prime 
mover in the incident and he is not able to offload the 
responsibility he bears for that on to Mr Stevens on the basis 
that Stevens was a member of staff. The claim of some 
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credibility given to Willis' action by Stevens' involvement 
is one which really has no substance. The involvement of 
the other employees needs to be considered. I think on the 
evidence, Cheape and Innes were no more than observers, 
they did take part in the falsification of the record and for 
that they have been punished. It should be remembered in 
exercises such as this the Commission is not to put itself in 
the position of the employer in that it may have done 
something different in the circumstances. What it is required 
to do is to analyse the events and to decide whether or not 
it will interfere to protect an employee against an unjust or 
unfair exercise of the employer's right of dismissal. It should 
be a right which is as fundamental in the relationship 
between an employer and employees as it is the right of an 
employee to leave his employment. In conducting such a 
review, the Commission is not to substitute its own views. 

I have some sympathy with David Willis in the position 
which he finds himself. He is an employee of long standing, 
he has gradually worked his way through the ranks, albeit 
without an unblemished record, but his record is not one 
which would have him categorised as a person whose 
employment ought to in normal circumstances, be discontin- 
ued. However, he involved himself in an enterprise which 
is not normal. It was wrong to do what he did, furthermore 
it was dangerous and I must say that on the face of the 
evidence it was an action that was taken with some 
premeditation, although I do not go as far as to say it was 
malicious. In all the circumstances the type of punishment 
which has been given to Mr Willis and Mr Stevens is one 
which they could expect. There was no action by the five 
men involved as a group. It seems to me that the punishment 
which has been given to Innes, Cheape and Soames is 
appropriate in the circumstances. I therefore do not intend 
to issue the Orders sought by the Union and the application 
will be determined by an Order of dismissal. 

Appearances: Mr S. Booth and with him Mr M. Dayes 
appeared for the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers. 

Mr B. Williams appeared for Newcrest Mining Limited. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Newcrest Mining Limited 

and 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers 

No. CR 753 of 1991. 

COMMISSIONER J.F. GREGOR. 

17 December 1991. 
Order. 

HAVING heard Mr B. Williams on behalf of Newcrest 
Mining Limited and Mr S. Booth and with him Mr M. Dayes 
on behalf of The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, the 
Commission, pursuant to the powers conferred on it by the 
Industrial Relations Act 1979 hereby Orders — 

That the application be and is hereby dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Perth Landscaping Company. 
No. CR 668 of 1991. 

COMMISSIONER S.A. KENNEDY. 
20 January 1992. 

Order. 
WHEREAS the Applicant informed the Commission on 
9 January 1992 that it wished to discontinue this application; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch and Others 
and 

The Honourable Minister for Works and Services. 
No. CR 393 of 1989. 

Building Trades (Construction) Award 1978, 
No. R 14 of 1978. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
23 November 1989. 

Reasons for Decision. 
(Given extemporaneously) 

SENIOR COMMISSIONER: The matter referred to the 
Commission for-hearing and determination was that the 
claimant union claims that the Building Management 
Authority employees involved in the asbestos eradication 
programme at Dumas House are eligible for the asbestos 
eradication allowance as prescribed under the state Building 
Trades (Construction) Award, Appendix F. 

Appendix F provides, so far as is relevant here: "1. 
Application: This Appendix shall apply to employees 
engaged in the process of asbestos eradication on the 
performance of work within the scope of this award;" and 
"2. Definition: Asbestos eradication is defined as work on 
or about buildings involving the removal or any other 
method of neutralisation of any materials which consist of 
or contain asbestos". 

The evidence by the applicants' witnesses and indeed Mr 
Coffey's evidence for the respondent makes it plain that the 
major purpose of the work in which the employees were 
engaged was work on or about a building, which was Dumas 
House, and that work was to enable the eradication of 
asbestos to be completed. On the evidence, vacuuming and 
washing of panels was undertaken, as was the pulling down 
of partitions and the removal from those partitions of 
asbestos by various methods and when the ceiling collapsed, 
asbestos eradication was also undertaken by the.employees 
here concerned. The.employees were thus plainly engaged 
in the process of both facilitating and actual asbestos 
eradication and later the refurbishment and refitting of the 
building, Dumas House. The employees concerned were 
therefore entitled to receive the asbestos eradication 
allowance provided by Appendix F, in particular the amount 
of money provided at paragraph 5 of Appendix F, for the 
work associated with the eradication of asbestos. However, 
the refurbishing and refitting work done after the asbestos 
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had been eradicated by the Building Management Authority 
employees and then the specialist contractor was not work 
of asbestos eradication in accordance with the provisions of 
Appendix F. 

The parties are asked to draft an Order to reflect payment 
for all work up to an including the completion of the 
specialist contractor's work but not for the work done on 
refurbishing and refitting after had been completed. 

Appearances: Mr M. Keogh appeared on behalf of the 
Applicants. 

Mr K. Richardson appeared on behalf of the Respondent. 
Editor's Note: No order issued. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' 

Federated Union of Workers, Western Australian Branch 
and 

Multiplex Constructions Pty Ltd. 
No. CR 19 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28 January 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred pursuant 
to section 44 of the Industrial Relations Act 1979 is as 
follows: 

"The claimant union claims that the summary 
dismissal of Mr Roy Mcllwaine was harsh and unfair 
and that he should be reinstated into his previous 
employment at the Central Park construction site 
without loss of wages and entitlements. 

The respondent objects to and opposes the claim." 
At or about 12.30pm on 15 January 1992 Mr R. 

Mcllwaine, a builder's labourer and ABLF Shop Steward, 
was summarily dismissed for misconduct from the Central 
Park Project of Multiplex Construction Pty Ltd by the 
Construction Manager Mr D. Hendrie. 

From the evidence the summarised factual background to 
the summary dismissal is: 

(a) Mr Mcllwaine ascended a ladder from the 51st 
level upwards to an area called TP1. He consid- 
ered that the access to the ladder at the TP1 was 
unsafe and he then required some seven employ- 
ees of a contractor KSE to stop work and leave 
TP1. 

(b) On arriving back at level 51 Mr Mcllwaine spoke 
to Mr Crotty, Project Manager, and as a result Mr 
J. Tavani, who was with Mr Crotty, walked across 
to Mr Mcllwaine. 

(c) Mr Mcllwaine informed Mr Tavani (KSE Super- 
visor) that the access to the ladder at the TP1 level 
was unsafe and further said to Mr Tavani that it 
would be necessary to "board it out". 

(d) Mr Tavani responded that he would get it fixed 
and then made arrangements to do so. Mr Tavani's 
further evidence was that he regarded 
Mr Mcllwaine's action as normal. 

(e) Mr Hendrie, Mr Crotty and Mr Flecker, Site 
Structural Engineer, who were all in the area for 
inspection purposes became aware that Mr Mcll- 
waine had cleared the floor (TP1) of labourers and 
a heated debate commenced between them as to 
why and on what authority Mr Mcllwaine had 
cleared the floor without prior consultation with 
any of them. This debate culminated with Mr 
Mcllwaine forcefully saying words to the effect 

"... get DOSHWA in". Mr Hendrie declined to 
do so. 

(f) After some confusion as to the nature of the work 
required by Mr Mcllwaine to be done to make the 
access safe, the alterations to the TP1 ladder 
access were completed. This took approximately 
20-30 minutes and the persons dispersed. 

(g) Mr Hendrie returned to his office and after 
considering a report from Mr Crotty decided to 
summarily dismiss Mr Mcllwaine for misconduct. 
Mr Hendrie having regard for the almost certain 
industrial consequences of a Shop Steward's 
dismissal in the building industry consulted 
personally with senior management as to the 
matter, however Mr Hendrie's decision was not 
altered. 

(h) Mr Hendrie returned to site at about 12.30pm, saw 
Mr Mcllwaine whom he asked to come to his 
(Hendrie's) office. Mcllwaine was told he was 
dismissed, Mr Hendrie produced a letter to that 
effect as well as his (Mr Mcllwaine's) pay. The 
letter and pay were refused by Mr Mcllwaine who 
said he was leaving to call an Organiser (of the 
ABLF). 

(i) Mr Mcllwaine returned shortly thereafter and 
apparently enquired as to the reasons for his 
dismissal but was advised to the effect he was now 
dismissed and to seek his own remedy. 

(j) Strike action then commenced at the site, an 
application was later lodged with the Commission 
and after several conferences before the Commis- 
sion work at the site resumed on Monday 20 
January 1992. 

Mr Dobson (for the respondent) was at great pains to 
ensure that the Commission understood the background of 
events on site prior to the actual incident which resulted in 
Mr Mcllwaine's summary dismissal. Encapsulated, these 
events were that: 

1. The project was running behind time. 
2. Various efforts had been made by the respondent 

to "catch up" the construction schedule culminat- 
ing in a second production bonus scheme for crane 
drivers and dogmen employed by the respondent 
together with KSE's employees working on TP1 
level. 

3. This bonus scheme at its end became the source, 
to say the least, of industrial disruption on the 
project in which, it is alleged, Mr Mcllwaine was 
a central figure in causing unwarranted disruption 
to the site. 

4. On 16 January 1992 when the site re-opened after 
the Christmas close down it was alleged that Mr 
Mcllwaine and Mr Houston (the CMEWU Shop 
Steward) conducted an inspection of a number of 
floors of the building and "closed them down" for 
alleged safety reasons. There were also other 
industrial problems encountered that day by the 
respondent. At the end of this period Mr Hendrie 
had formed the view that Mr Mcllwaine was an 
employee who, albeit a Shop Steward, was a 
disruptive person on the Central Park site. Mr 
Hendrie's evidence is that this background played 
a fairly important part in his deliberations leading 
to his decision to summarily dismiss Mr Mcll- 
waine on 15 January 1992. 

There are four major elements that emerge from the 
respondent's evidence as to the summary dismissal and they 
are: 

1. The access to the ladder on TP1 was a minor 
safety issue which would have been speedily 
rectified had proper procedures including consul- 
tation with management taken place, this without 
danger to employees. 

2. There was no need, for safety reasons, for Mr 
Mcllwaine to require the seven employees work- 
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ing at the TP1 level to cease work and leave that 
area. 

3. Most importantly of all Mr Mcllwaine, notwith- 
standing his position as Shop Steward, had no 
authority whatsoever to "clear the area" of 
employees without any consultation with appro- 
priate safety personnel, either company or site 
safety representatives, and/or management per- 
sonnel. 

4. The incident was further evidence, in Mr Hen- 
drie's opinion, of Mr Mcllwaine totally unneces- 
sarily disrupting work on the site. 

The Commission commences its considerations with a 
brief review of the relevant provisions of the Occupational 
Health, Safety and Welfare Act 1984, Part III: 

"Duties of employers 
19. (1) An employer shall, so far as is practicable, 

provide and maintain a working environment in which 
his employees are not exposed to hazards and in 
particular, but without limiting the generality of the 
foregoing, an employer shall — 

(a) provide and maintain workplaces, plant, and 
systems of work such that, so far as is 
practicable, his employees are not exposed to 
hazards 

"Duties of employees 
20. (1) An employee shall take reasonable care- 

la) to ensure his own health and safety at work; 
and 

(b) to avoid adversely affecting the health or 
safety of any other person through any act or 
omission at work. 

(2) Without limiting the generality of subsection (1), 
an employee contravenes that subsection if he — 

(a) fails to comply, so far as he is reasonably 
able, with instructions given by his employer 
for his own health or safety or for the health 
or safety of other persons;" 

"(d) fails to report forthwith to his employer — 
(i) any situation at the workplace that he 

has reason to believe could constitute a 
hazard to any person and he cannot 
himself correct; or 

(ii) any injury or harm to health of which he 
is award that arises in the course of, or 
in connection with, his work." 

(Occupational Health, Safety and 
Welfare Act 1984 pages 12, 13 & 14) 

(Emphasis Added) 
Next, the Commission caused an inspection of the alleged 

hazard by an Inspector of the Construction Branch of 
DOSHWA whose report is attached hereto and forms part 
of these reasons. 

That report concludes inter alia that: 
"There was obviously a trip hazard at the top of the 

access ladder prior to the studs being cut from the top 
of the beam at the access point." 

The Commission finds therefore that there was a safety 
hazard in existence as claimed by Mr Mcllwaine and that 
the safety hazard required rectification. 

Whilst I accept that no one else, neither KSE employees, 
union safety representatives, management safety representa- 
tives, or, for that matter, the construction and project 
managers, who had ascended and descended the ladder on 
the 15 January 1992 had noticed the safety hazard. 

The fact remains, however, that a safety hazard existed 
which Mr Mcllwaine noticed and took action to safeguard 
employees and to have the hazard rectified. The question 
remains was the action taken so unreasonable in the 
circumstances (supra) as to warrant summary dismissal. 

The events surrounding the incident itself and the 
industrial background from the respondent's viewpoint (as 
to Mr Mcllwaine) are summarized earlier herein and don't 
therefore require repetition here. 

Evidence was given by Messrs Hendrie and Crotty that 
Mr Mcllwaine had on a previous occasion closed a number 
of levels of the project for alleged safety reasons. 

Mr R. Anderson, Site Safety Representative for Multi- 
plex, also gave evidence to the effect that he had been 
advised by two employee safety representatives that Mr 
Mcllwaine, although accompanied by Mr Houston of the 
CMEWU, had closed the floors. On balance, I am unable 
to accept this evidence for reasons given later herein. 
However, it emerged, in cross examination of Messrs 
Hendrie and Crotty, that no verbal or written warning had 
been given to Mr Mcllwaine or anyone else involved in 
closing the floors concerned. Further, Mr R. Anderson 
indicated clearly during cross examination that Mr Mcll- 
waine was safety conscious and apart from the events of 15 
January 1992 he had no previous complaint/s as to safety 
matters with Mr Mcllwaine. 

The Commission acknowledges Mr Hendrie's level of 
frustration with what he considered was Mr Mcllwaine's 
"disruptive" industrial relations conduct on the site both 
prior to and after the resumption from the Christmas close 
down. However, Mr Mcllwaine's conduct in leaving the site 
without permission from approximately lunchtime 6 January 
1992 to 8 January 1992, was explained in his evidence as 
was his advice to employees to leave a meeting properly 
called by the management for which a written warning 
issued to him. These explanations leave a lot to be desired 
in that no advice or consultation with management occurred 
prior to the events and such consultation is in the 
Commission's view a reasonable requirement of the position 
of Shop Steward and employees. 

The evidence of Messrs Crotty and Beresford, unshaken 
in cross examination, is that the persons who ultimately 
ended up inspecting the project comprised four persons who 
jointly decided whether or not to close the levels for alleged 
safety reasons. The evidence of Mr Mcllwaine, Houston and 
Beresford is also in accord to the extent that the respondent 
was made well aware that over the closedown period a lot 
of safety orientated work needed to be completed. Upon 
resumption of work on 6 January 1992 this work had not 
been done and for this and other reasons various levels were 
closed by the four persons inspecting them. 

However, the facts remain that Mr Mcllwaine was 
summarily dismissed for misconduct and that misconduct 
comprised of the safety incident which occurred on the 15 
January 1992. In the matter of TWU v. Eastern Goldfields 
Transport Board (69 WAIG 1895 @ 1896, 1897 & 1898) the 
Full Bench, on the subject of dismissal and summary 
dismissal, stated inter alia: 

"However "the dismissal" must mean the act of 
dismissal which occurred. Clearly, for example, a 
dismissal which is a summary dismissal might be quite 
unfair, whereas a dismissal by notice under a contract 
of service carrying with it benefits and being a different 
remedy might not. One therefore must consider the act 
of dismissal complained about, not the effect of an act, 
because the contract of employment is terminated by 
that precise act, not by an alternative act which might 
have occurred but which did not." 

"The question indeed is not whether the dismissal 
was lawful, but whether it was unfair. However, it is 
whether the dismissal, which occurred was fair, not 
whether another form of the exercise of the right to 
dismiss was fair." 

"Summary dismissal is a swift and effective remedy 
available to the employer. It overrides all considera- 
tions of due notice or wages in lieu of notice. It is right 
of self-help making it unnecessary for the employer to 
resort to the courts. Misconduct of an employee is a 
basic justification for the exercise of such a remedy." 
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" Thus the Commissioner erred in purporting to say 
that, had another act occurred which did not occur, 
namely a termination in accordance with the contract 
and/or the award, then that would not have been unfair. 
No such act of termination of employment did occur. 
The Commissioner could not determine something that 
was not the subject of the application and which never 
occurred. Even the application of those considerations 
required to be exercised under section 26 cannot 
empower the Commission to substitute a different set 
of facts or a different act at law for that which actually 
occurred or obtained. The requirement under section 
26 is that the Commission act according to equity, good 
conscience and the substantial merits of the case (i.e. 
the case before it). The "case before it" implies the 
facts and issues raised by the parties and the law which 
applies. Section 26 does not authorise the Commission 
to substitute its own case and to make findings or a 
decision upon that substituted case. One is required to 
determine whether the dismissal which actually oc- 
curred was unfair. The applicant did not complain that 
any other means of dismissal was unfair, because there 
was no other. The dismissal occurred because the 
employer elected to take certain steps." 

(Transcript pages 1896, 1897 & 1898) 
(Emphasis Added) 

Thus the question becomes was the summary dismissal 
which occurred on 15 January 1992 unfair having regard to 
the tests in the Undercliffe case (65 WAIG @ 385). 

It is considered necessary having regard to TWU v. 
Eastern Goldfields (op cit) to examine the alleged miscon- 
duct of 15 January 1992 for it is that misconduct which 
caused the summary dismissal and to then conclude whether 
in the circumstances the summary dismissal was unfair. 

The Commission has found (supra) that Mr Mcllwaine's 
industrial conduct left a lot to be desired, to say the least, 
but his conduct with respect to safety matters was, on Mr 
R. Anderson's evidence, quite reasonable. Further, as earlier 
stated herein, no condemnation at all was made to Mr 
Mcllwaine and the others present when they closed, for 
alleged safety reasons, a number of floors of the project. 
Further the Resolution of Safety Disputes (Exhibit 1) 
provides so far as is relevant here that: 

"The employee may refuse to work where he has 
reasonable grounds to believe he or any other persons 
health and safety is at risk. The employee who refused 
to work if he considers to do so would place him and 
others at risk must immediately inform his employer 
and Flealth/Safety rep." 

Mr Mcllwaine complied, in a partial sense, with the above 
in that on becoming aware of a safety hazard he removed 
employees from the area in which the hazard existed and 
advised Mr Tavani, the employer of those employees, of the 
hazard. Mr Tavani then caused the hazard to be rectified. 

Mr Mcllwaine had several courses of action open to him 
in dealing appropriately with the safety hazard and the 
Commission finds on the evidence that the removal of the 
employees from the area of TP1 was not necessary in the 
circumstances. For example, he could simply have warned 
them that the access to the ladder was "a trip hazard" and 
to remain where they were until it was fixed. This is but one 
example of an appropriate option available to him. 

However, in all the circumstances above, although the 
choice was an inappropriate method of dealing with a safety 
hazard, it was the first occasion of so doing by Mr 
Mcllwaine. That it was "the first occasion" is stated 
because the safety inspection and closure of floors of 6 
January 1992 was not drawn to Mr Mcllwaine's notice as 
being inappropriate, or unwarranted at all. The summary 
dismissal was therefore unfair in their circumstances. 

The Commission turns now to the question of reinstate- 
ment and the principles applying thereto as determined by 
the Full Bench in the case of Max Winkless v. Bent (66 
WAIG 846 @ 848). 

72 W.A.I.G. 

It was strongly submitted by Mr Dobson that if the 
respondent had lost all faith in Mr Mcllwaine as an 
employee and further regarded him as an unnecessarily 
disruptive Shop Steward. This being the respondent's 
position it was urged that the Commission should not order 
reinstatement even if it were to find the summary dismissal 
unfair. Having regard to the tests in Max Winkless (op cit), 
reinstatement will be ordered by the Commission. However, 
as it is highly likely that there will be conflict between Mr 
Mcllwaine and the respondent, should Mr Mcllwaine 
continue as Shop Steward the order will be conditional upon 
his resignation as Shop Steward on the Central Park Project. 
Further that he not stand for re-election on that site. 
Appearances: Mr M. Keogh appeared on behalf of the 
applicant union. 

Mr T. Dobson appeared on behalf of the respondent 
company. 

Appendix A. 
DOHSWA Safety Report. 

To: Chief Inspector Construction Branch 
From: Inspector Steve Trend 
Subject: Dispute at Central Park Project over the 

Ladder Access to the 51st Floor and the 
Dismissal of BLF Shop Steward, Roy Mcll- 
waine, by Multiplex Constructions 

Date: 20 January 1992 

Introduction 
I was asked to report on the safety conditions which led 

to the dispute over ladder access to the 51st floor at Central 
Park Project. 

On 17 January 1992, I attended Central Park site at about 
10.00am on the request of June Batt of Commissioner 
Halliwell's office. The purpose of this visit was to report on 
the problem which caused the current dispute on site. There 
was no hoist driver on site and the power was out in the 
tower. I consulted with Supervising Inspector Browne and 
was told to leave the site. 

When I returned to the office I was told that if I returned 
to site, a hoist driver would be made available. On returning 
to site I discovered that Multiplex were not willing to allow 
the hoist driver from Westralia Square site to operate the 
hoist. I again left the site after it was agreed that a driver 
would be made available on Monday, 20th at 9.30am. 

Discussion with Ron Anderson, Multiplex's Safety 
Officer, and Keith Crotty representing management revealed 
that there was no disagreement as to whether there was a trip 
hazard at the ladder access on the 51st Floor. Multiplex 
accepted that a person could have tripped on the protruding 
studs and fallen and the matter had been remedied as soon 
as it became an issue. Keith Beresford, the CMEU elected 
Health and Safety Representative confirmed this. 

On Monday 20th, I attended the site with Supervising 
Inspector Brierly at about 9.00am. A hoist driver was made 
available and we inspected the area in question. I took 
photographs of the ladder access. We were accompanied by 
Ron Anderson, Multiplex's Site Safety Officer. 

There was obviously a trip hazard at the top of the access 
ladder prior to the studs being cut from the top of the beam 
at the access point. 

A conversation with Roy Mcllwaine, the BLF Shop 
Steward who was dismissed over the issue gave the 
following account. 

At about 8.30am he was on the 51st Floor, saw the 
problem and referred it to the KSE's Supervisor. KSE were 
the contractors working in the area. He asked that workers 
be removed until access was made safe. The workers left the 
area via the ladder, being warned to take care. He told them 
to make a ply upstand behind the studs or remove them. 
There was some misunderstanding about what he wanted but 
within about half an hour it was fixed. The Site Safety 
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Representative, Ron Anderson, the Safety Officer, and Keith 
Crotty and Dave Hendry of Multiplex were all involved at 
the time. The alternative of calling in a DOHSWA Inspector 
to resolve the issue was mentioned but not taken up by 
management. 

At about 12.30pm that day he was told he had been fired 
as a result of what had occurred that morning. DOHSWA 
records indicate no discrimination case has been referred by 
either party. 

DOHSWA were not informed of this issue prior to being 
contacted by Commissioner Halliwell's office on 17 January 
1992. 

From the information received post the event this issue 
turns upon identification of a hazard and the subsequent 
removal of risk by the employer. 

Photos one to four are attached for your information and 
assistance. 

Steve Trend 
INSPECTOR 
CONSTRUCTION BRANCH 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Builders' Labourers Federated Union of 
Workers, Western Australian Branch 

and 

Multiplex Construction Pty Limited. 

No. CR 19 of 1992. 

SENIOR COMMISSIONER G.G. HALLiWELL. 

29 January 1992. 
Order. 

HAVING heard Mr M. Keogh on behalf of the Applicant 
and Mr T. Dobson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

1. That Mr Roy Mcllwaine be reinstated into 
employment with the respondent at the Central 
Park Project to commence at 6.30am on Wednes- 
day the 29th day of January 1992. 

2. That Mr Roy Mcllwaine be reinstated without loss 
of wages and entitlements for the period covering 
the date of dismissal to the date of reinstatement 
except for those days in which industrial action 
occurred on the Central Park Project. 

3. That the reinstatement ordered in paragraph 1. of 
this Order shall be conditional upon Mr Mcll- 
waine resigning from his position as ABLF Shop 
Steward at the Central Park Project and further 
that he shall not stand for re-election for Shop 
Steward on that site. 

4. That Mr Mcllwaine is hereby deemed to retain 
Seniority on the Central Park Project that his 
former position of Shop Steward entitled him to. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Fremantle Port Authority 

and 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch. 
No. CR 66 of 1991. 

COMMISSIONER A.R. BEECH. 
13 January 1992. 

Order. 
WHEREAS an application was referred for hearing and 
determination; 

And whereas the matter was adjourned pending the 
outcome of other proceedings; 

And whereas the applicant has advised that it no longer 
wishes to proceed with this matter; 

And having heard Mr R. Leggerini on behalf of the 
Applicant and Mr P. Harris on behalf of the Respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order — 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia Western Australian Branch 
and 

Swan Portland Cement Limited. 
No. CR 707 of 1991. 

COMMISSIONER J. F. GREGOR. 
4 February 1992. 

Order. 
WHEREAS the application was lodged on 8 November 
1991; and 

Whereas the matter was before the Commission pursuant 
to Section 44 of the Industrial Relations Act 1979 on 12 
November 1991; and 

Whereas the matter was not resolved by conciliation; and 
Whereas the matter was referred for hearing and 

determination; and 
Whereas the matter was listed for hearing on 24 and 25 

February 1992; and 
Whereas The Construction, Mining and Energy Workers' 

Union of Australia, Western Australian Branch requested by 
correspondence dated 3 February 1992, and Swan Portland 
Cement Limited agreed, that the matter be discontinued; 

Now therefore the Commission, pursuant to Section 44 
of the Industrial Relations Act 1979 hereby orders: — 

That the application be, and is, hereby discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Swan Portland Cement. 
No. CR 766 of 1991. 

COMMISSIONER A.R. BEECH. 
10 February 1992. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant union 
claims that the dismissal of Mr M. Kelly from his 
employment as a trades assistant was unfair, and re- 
instatement is sought. The company opposes the re- 
instatement. Mr Kelly was summarily dismissed by the 
Works Manager Mr Martlew on the 10th December 1991 for 
misconduct, that being the use by Mr Kelly of abuse directed 
personally at Mr Martlew. It followed an incident eight days 
earlier where Mr Kelly had been warned by the Manager of 
Production and Quality Assurance, Mr Remund for person- 
ally insulting him, and this occurred after Mr Kelly had, a 
few minutes earlier in Mr Remund's presence, insulted the 
maintenance superintendent. The Commission heard evi- 
dence from all four persons who have been named thus far, 
together with evidence from Mr Martlew's secretary. 

It is not the intention of the Commission in these Reasons 
for Decision to publish the precise words used on each 
occasion. They are available from the transcript. The reason 
for this in part is that for the purpose of the conclusion which 
I have reached in this matter, it is not necessary to publish 
the precise words. Of themselves they were not exceptional, 
and the Commission accepts, as most parties in day to day 
industrial relations in a "blue collar" area would acknowl- 
edge, swear words or profane language are not uncommon, 
and in general, exception is not taken to them. However, in 
my observation it is not the words as such but rather the 
manner in which they are used, the intent behind their use, 
and the circumstances of their use which is decisive. 

The Commission accepts and understands that the kind 
of language employed by Mr Kelly is not much different 
from his everyday language, whether at work or, at least on 
some occasions, at home. However Mr Kelly himself 
acknowledges that there is a difference between swearing 
about something, and swearing directly at someone. 

Mr Martlew, who took the action of dismissing Mr Kelly 
has been at the respondent's operation for twenty five years, 
the last twenty of those in the position of Works Manager. 
I believe that Mr Martlew accepts that swear words are used 
around the plant in everyday language, and that it has been 
so for some considerable time. Certainly he gave evidence 
that he has been present when swear words have been used, 
and indeed present at industrial relations negotiations where 
swear words have been used. The point he makes however 
is that swear words have been used in a manner other than 
a manner that is personally insulting, provocative or directed 
personally at an individual. Coming from a person of Mr 
Martlew's substantial experience, the distinction is impor- 
tant and leads the Commission to accept that irrespective of 
the difference in the evidence between Mr Martlew and Mr 
Kelly as to precisely how the words were said and what was 
intended on the 10th December 1991 in Mr Martlew's 
office, Mr Martlew felt that he as Works Manager had been 
personally and directly insulted by Mr Kelly. Mr Martlew's 
further evidence is that he has not in his period of time with 
Swan Portland Cement reprimanded anyone for using swear 
words, nor dismissed anyone for misconduct previously. 

A similar point of view may be taken about the evidence 
given by Mr Remund. He has been at Swan Portland Cement 
for a total of twelve years in all. He is aware of the language 
used on site but it has not been personally directed at him 
or another person as such. 

On the 2nd December 1991, he was standing with Mr 
Wall when Mr Kelly descended from an inspection being 
undertaken by representatives of the workforce of the 
number one chimney stack. A conversation occurred which 

included the degree of force used by Mr Kelly in "testing" 
the stack, a piece of concrete which he had brought down 
from the stack and Mr Kelly's observance of the use by the 
company of a video camera to record the inspection. Mr 
Wall had passed a comment regarding the force with which 
Mr Kelly had "tested" the stack, and Mr Kelly directly and 
personally abused Mr Wall, upon which Mr Wall turned 
away. The conversation continued between Mr Kelly and Mr 
Remund, during which Mr Remund twice asked Mr Kelly 
to "calm down", however Mr Kelly directly and personally 
insulted Mr Remund twice, and used words that Mr Kelly 
himself says are the worst thing that Mr Kelly could call 
anyone. It was the ultimate in abuse. This took place in front 
of other persons. Mr Remund formally warned Mr Kelly 
about his personal abuse. 

On the 10th December, as referred to above Mr Kelly 
went to Mt Martlew's office when he learnt that he would 
not be paid overtime for a period of I'/a hours spent 
inspecting the stack. That of itself did not warrant Mr 
Kelly's response to Mr Martlew. Further, I am satisfied from 
the evidence that in none of the instances relayed above was 
Mr Kelly provoked by Mr Martlew, Mr Remund, or Mr 
Wall. 

The Commission is aware of the background to this 
matter, arising from a dispute which arose between the 
parties concerning the number one chimney stack. Notwith- 
standing that that dispute would have generated a certain 
amount of stress on the part of all parties at times, the 
distinction drawn between swearing generally, or about 
something in particular and direct personal abuse to an 
individual, in this case at management, is important. I do not 
believe from the evidence that Mr Kelly was himself 
particularly agitated at these times, although certainly he has 
given evidence that he felt frustrated. 

The Commission does not lose sight of the comment 
brought to the Commission's attention and attributed to 
Collier C, that it is important to preserve industrial morality 
and recognise industrial reality. In an environment which 
may have conversations frequently sprinkled with swear 
words, the reactions of the three company representatives is 
for that reason important. Nor does the Commission lose 
sight of the impact that a dispute may have upon the conduct 
of the persons involved in it, but the point is made that 
despite the many meetings and conversations which have 
occurred between the parties to the dispute, the Commission 
was not informed of any other incidents of this nature 
occurring, and in the view of the Commission the language 
and the manner in which it was used stands on its own. The 
abuse was not related directly to the dispute, although 
arising as a consequence of a part of it. 

In this regard the Commission also notes that Mr Kelly 
was a shop steward for his union. However the Commission 
was careful to look for, and failed to see, any evidence that 
the warning or the dismissal of Mr Kelly was due to his 
position as shop steward. And indeed, the union did not 
suggest otherwise, other than to say that as a shop steward 
Mr Kelly may have been more involved in industrial matters 
and therefore be able to be used as an example to warn 
others. The position of shop steward as such is not able to 
be used in these proceedings to give greater protection, in 
the same way as being a shop steward does not give license 
to an employee to abuse management. In fact, from the point 
of view of the Commission as currently constituted, if 
anything, a higher standard of behaviour is expected from 
a person representing a section of the workforce. In this case, 
the fact that Mr Kelly was a shop steward was of no moment 
to the dispute. 

Even if Mr Kelly was given the benefit of any doubt, any 
consideration of intervening in this matter on the basis that 
the incidents were unrelated to Mr Kelly's work as a trades 
assistant as such is removed by two other incidents which 
occurred following the dismissal. 

This is a reference to the comments made firstly by Mr 
Kelly to Mr Wall when being escorted off the premises. 
These words were to the effect that if it had not been for Mr 
Kelly having a daughter, he, Mr Kelly, would punch Mr 
Martlew in the mouth. Secondly, a day or so later, when Mr 
Kelly believed he would not be receiving a Separation 
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Certificate, Mr Kelly spoke to Mr Remund on the telephone 
and said that Mr Remund should tell Mr Martlew that Mr 
Martlew should "watch the wheels of his car". When Mr 
Martlew heard of this, he warned members of his family 
regarding the use of his vehicle. Mr Kelly agrees that this 
was a threat, although he maintains he could never have 
carried the threat into effect, and does not bear any personal 
animosity towards Mr Martlew. Whichever way Mr Kelly 
intended the comment to be made, the evidence as to how 
it was received is quite clear. A Separation Certificate was 
received by him eventually. 

In the proceedings, Mr Kelly was specifically asked 
whether he now regretted having said the things that have 
been recited in this Decision. Mr Kelly thought for a while 
before replying "no". When then asked if he believed there 
was anything wrong in what he had said he did regret the 
personal insult directed to Mr Remund, but nothing else. 
Indeed, Mr Kelly conceded that it would not be harmonious 
straight away if he did return to Swan Portland Cement and 
that it is possible the events which occurred could happen 
again, although in his opinion it was unlikely. The 
Commission is required to give proper consideration to the 
significance of conduct after the event (Newmont Australia 
v. AWU, 68 WAIG 677 at 679). 

In this regard it is essential that there be a good working 
relationship as between an employee and an employer. 
Though a lot may be written about the subject, it is important 
that there be a mutual respect at least between those persons 
sufficient for there to be fair dealing between them. In the 
mind of the Commission, the incident of the 10th December 
1991 following upon the heels of the incidents of the 2nd 
December 1991 did demonstrate conduct on the part of Mr 
Kelly which was incompatible with his position as an 
employee. That is not to say that swearing of itself justifies 
summary dismissal. There is authority that it does not: see 
AMWU v. Acme Engineering Pty Ltd, 54 WAIG 399; 
Wilson v. Racher (1974) I.C.R. 428 at 432. It will depend 
upon the circumstances: see Pepper v. Webb (1969) 1 
W.L.R. 514. Similarly, not all misconduct justifies dis- 
missal: see for example Burswood Management Ltd v. 
FLAIEU, 67 WAIG 1529 at 1530. 

The parties referred the Commission to a number of 
references, but as a general proposition in matters of 
misconduct, each case must be judged upon its own facts 
and circumstances. That is because there is no absolute rule 
of what constitutes misconduct on the part of an employee 
justifying summary termination of the contract. Each case 
turns upon its own facts. It may be useful to pose the 
question put by the Court of Appeal in Wilson v. Racher (op. 
cit.)\ 

"The sole question that accordingly arises is 
whether the language most regrettably employed by the 
plaintiff constituted such conduct as made the continu- 
ance of the contract of service impossible." 

The lack of respect for his management and the company 
on the part of Mr Kelly as an employee and the response of 
the company as indicated by the warning and the dismissal 
really demonstrates a "yes" answer. In the circumstances 
of this matter, the actions of Mr Kelly did constitute 
misconduct. He had been warned previously about his 
conduct in abusing management and his actions, together 
with the incidents which occurred after the dismissal 
demonstrate behaviour which was quite uncalled for. The 
dismissal was not harsh or unjust and accordingly the 
application will be dismissed. 

Appearances: Mr T. Cook on behalf of the applicant. 

Mr A, Tomlinson on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Swan Portland Cement 
No. CR 766 of 1991. 

COMMISSIONER A.R. BEECH. 
10 February 1992. 

Order. 
HAVING heard Mr T. Cook on behalf of the Applicant and 
Mr A.C. Tomlinson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, W.A. Branch 
and 

Major Motors Pty Ltd. 
No. CR 676 of 1991. 

COMMISSIONER C.B. PARKS. 
30 January 1992. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Mr J.C. Beedham on behalf of the Respondent and; 

Whereas the applicant sought leave to discontinue this 
application, and there being no objection thereto, the 
Commission pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Margaret River Tourist Bureau (Inc.). 
No. CR 706 of 1991. 

COMMISSIONER A.R. BEECH. 
12 December 1991. 

Reasons for Decision. 
— Preliminary Matters — 

Dates of Hearing. 
THE COMMISSIONER: In this matter the applicant union 
claims that its member Mr McGowan was unfairly 
dismissed by the respondent employer on the 23rd October 
1991. A conference before the Commission constituted by 
another Commissioner which was held on the 28th 
November 1991 failed to resolve the matter and it was 
referred for hearing and determination pursuant to section 
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44(9) of the Industrial Relations Act, and re-allocated within 
the Commission. On the 29th November 1991 the applicant 
union wrote to the Chief Commissioner seeking that the 
matter be dealt with "as soon as possible". On the 9th 
December 1991 the Commission gave due notice to the 
parties that the matter had been listed before the Commis- 
sion in Perth for hearing and determination on the 18th and 
19th December 1991. The respondent has written to the 
Commission seeking that the dates be vacated for a number 
of reasons. The applicant union, in response to the 
respondent's request, presses for the dates of the 18th and 
19th December 1991 to be retained. 

Whether or not proceedings ought be adjourned, or indeed 
the listing of those applications, is a matter for the 
Commission. In deciding such a matter the Commission 
must take into account whether the refusal of an adjourn- 
ment would result in a serious injustice to one party, or 
whether in turn the granting of an adjournment would mean 
serious injustice to the other party (Myers v. Myers, (1969) 
WAR 19 at 21). The Commission's understanding of the 
respective positions of the parties is as follows. 

On the part of the applicant, he was terminated on the 23rd 
October 1991. If the matter proceeds on the dates as listed 
by the Commission, a period of eight weeks will have 
elapsed. He is unemployed and the union claims that 
"further delay" for an unemployed person is very costly. 
He is apparently required to vacate the house owned by his 
former employer where he currently resides, by the 10th 
February 1992. 

Counsel for the respondent complains that the matter has 
been listed "at short notice" and it seeks an extension of 
time to enable the respondent to file further particulars of 
the grounds of dismissal. In support of its position Counsel 
for the respondent states that it will have insufficient time 
to prepare the respondent's case for trial adequately, that it 
has carried out only provisional research in respect to what 
was described as a large body of law in relation to the right 
of the respondent to dismiss the applicant in the circum- 
stances as are alleged here, that he has not had the 
opportunity of proofing the relevant experts to give 
evidence, and finally that at the conference on the 28th 
November 1991 the applicant was advised that the respon- 
dent was considering giving the applicant notice of other 
grounds for his dismissal, grounds which are currently being 
investigated. 

The discretion of the Commission must be exercised 
according to the overall requirements of justice in the 
particular circumstances (BLF v. Jennings Industries (1982) 
3 IR 87 at 92). Whilst the Commission should be 
sympathetic towards parties, counsel and their solicitors in 
the problems of programming matters before the Commis- 
sion, the Commission must also be concerned at the position 
of the applicant who has been dismissed since the 23rd 
October 1991. Claims alleging unfair dismissal are designed 
to be dealt with expeditiously within the Commission. 
Where such an application is lodged pursuant to section 29 
of the Act, the usual time for filing answers and counter 
proposals is reduced to seven days. The applicant union, on 
behalf of the dismissed employee requests that the matter 
be dealt with as soon as possible. Such a request in all of 
the circumstances is most reasonable. The respondent's 
Counsel seeks more time to prepare the case adequately in 
terms of Counsel's other commitments, researching the law 
involved, and proofing relevant expert witnesses. In this 
regard it is to be noted that notice given by the Commission 
to the respondent was in accordance with the regulations. 
Seven days' notice was given. Whilst the Commission is 
sympathetic to problems of timetabling, problems which can 
be exacerbated by the proximity of the Christmas recess and 
the additional pressure which that creates on the time of the 
Commission as well as of the parties, good reason really 
needs to be shown why dates set in accordance with the 
Commission's regulations ought now be departed from, 
given that the issues between the parties were the subject of 
a conference held on the 28th November 1991. The 

respondent also states that it has given notice of an intention 
to provide further grounds for the dismissal. It is not clear 
why further reasons would not be known at this point in time 
without further detail. 

On balance, the Commission is persuaded that the dates 
of the 18th and 19th December 1991 ought be vacated, but 
is not persuaded that the matter ought be adjourned for the 
time envisaged by the respondent. The applicant requests 
that the matter be dealt with expeditiously, and as the 
Commission has already commented that request ought be 
given weight. The respondent really ought be in a position 
to proceed given the time since the dismissal, and it is 
difficult to see serious injustice being caused to the 
respondent in the circumstances. Accordingly the Commis- 
sion proposes to make an order vacating the hearing dates, 
and proposes to relist the matter on Monday 30th and 
Tuesday 31st December 1991. The further grounds for 
dismissal foreshadowed by the respondent to this matter 
ought be filed in the Commission and served on the 
applicant union by 12 o'clock midday on Friday 20th 
December 1991. 

The Minutes of a Proposed Order now issue and the 
parties will be given an opportunity to respond to the 
Minutes. This will be able to be done in writing, or the 
Commission will, upon request, hear both parties with the 
assistance of a conference telephone. The parties are 
requested to advise the Commission by close of business 
Friday 13th December 1991 whether they wish to Speak to 
the Minutes. 

The Minutes of Proposed Order now issue. 
A.R. BEECH, 

Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Margaret River Tourist Bureau (Inc.). 
No. CR 706 of 1991. 

COMMISSIONER A.R. BEECH. 
16 December 1991. 

Order. 
HAVING received written submissions from Ms K. 
Digwood on behalf of the applicant union and Mr D.F. Beere 
on behalf of the respondent, the Commission having this day 
published its reasons therefor, hereby orders — 

1. That the hearing dates of the 18th and 19th days 
of December 1991 are hereby vacated. 

2. That this matter is set down for hearing on 
Monday the 30th day of December 1991 com- 
mencing at 10.30am, and on Tuesday the 31st day 
of December 1991. 

3. That the respondent shall file and serve upon the 
applicant such further grounds of dismissal as 
have been foreshadowed by it by 12 o'clock 
midday on Friday the 20th day of December 1991. 

4. That either party may apply to vary the terms of 
this Order. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
Editor's Note: Application determination follows. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Augusta-Margaret River Tourist Bureau (Inc.). 
No. CR 706 of 1991. 

COMMISSIONER A.R. BEECH. 
6 January 1992. 

Reasons for Decision. 
THE COMMISSIONER: In this application it is alleged that 
the dismissal of Mr T.B. McGowan by the respondent (the 
Bureau) on the 23rd October 1991 was unfair. Mr McGowan 
had been employed as an Assistant Head Tour Guide for two 
tourist caves operated by the Bureau (they being Lake Cave 
and Mammoth Cave). Mr McGowan had been employed as 
a tour guide by the Bureau for approximately three years, 
initially as a casual and, after approximately twelve months, 
as a permanent employee, working 32 hours per week over 
approximately four days. The Bureau decided on the 
dismissal at its meeting on the 21st October 1991, and 
instructed the manager of the Bureau, Mr Tritton, to effect 
the dismissal. This was done verbally on the 23rd October 
1991, and confirmed in writing on the 30th October 1991. 
Mr McGowan effectively finished work on the 28th October 
1991, and was paid his entitlements together with two 
weeks' wages in lieu of notice. 

The background to this matter is as follows. Mr 
McGowan is a person with approximately ten years' 
experience of caving. He had been approached by Mr 
Tritton, the manager of the Bureau, to work as a cave tour 
guide for the Bureau. At that time, Mr McGowan performed 
occasional work as a cave guide for other tourist groups, 
they being adventure orientated groups involved in orien- 
teering, abseiling and caving. It is of importance to note at 
this stage that one of the caves in which Mr McGowan was 
involved with these groups is Calgardup Cave. Mr 
McGowan accepted employment with the Bureau on the 
understanding that he would be able to continue this 
involvement. This was agreed to and recognised and indeed 
for Mr McGowan's three years of employment, he has 
performed work for these other tourist groups, for which he 
has received a fee. It is to be noted that Mr McGowan 
worked only 32 hours per week for the Bureau. He was also 
able to be flexible to some extent in his rosters depending 
upon the availability of other employees of the Bureau. 

At some time prior to February of 1991 the Department 
of Conservation and Land Management (CALM) as part of 
its Cave Management Plan issued a "Cave Permits Draft 
Issue Plan" to address a number of concerns regarding the 
conservation of caves, the frequency with which caves are 
visited by members of the public and the safety of caves. 
Within this plan, caves are variously classified, and for 
present purposes it is important to note only the following. 
One classification of caves is "Tourist Caves", which from 
the evidence is a classification which would apply to the 
existing caves operated by the Bureau in which Mr 
McGowan was employed. The next classification is "Ad- 
venture Caves Class 1", a classification which includes 
Calgardup Cave. It states that caves in this class are 
"already popular and frequently visited, they are relatively 
safe (CALM has replaced old stairways and provided safe 
car parking), they offer a diversity of experience, they 
provide adventure experience and have very attractive 
formations" (Exhibit B p7). There are then three further 
classifications of caves. As a result of this Plan, on the 15th 
February 1991 Mr McGowan, together with a fellow 
employee, Mr Kinsella, submitted a joint proposal to CALM 
for the lease of Calgardup Cave and its surrounding area for 
the stated purposes of protecting the cave from further 
degradation, to provide a service, and to make a profit, with 
those three targets being interdependent. The proposal 
indicates an intention to have the cave as an Adventure 
Cave, and not a Tourist Cave, and it is in the interpretation 
of this intent that a substantial amount of disagreement 

between the parties arises. Further information was re- 
quested by CALM and replied to by Mr Kinsella on the 17th 
April 1991. 

It is not precisely clear when the Bureau as such became 
aware of the proposal. The manager of the Bureau became 
aware of the proposal on the day that it was submitted, for 
it was drawn to his attention by Mr Kinsella. Mr Tritton in 
that capacity is also a member of the Cave Management 
Advisory Committee of CALM to which the proposal was 
forwarded. It appears to have been first discussed by the 
Bureau itself in approximately June 1991, as the result of 
general discussion. On the 11th June 1991 the Bureau wrote 
to CALM regarding Calgardup Cave and indicated opposi- 
tion to "a private operator taking on the lease of an 
adventure cave. Further, certain members of the Committee 
feel that this Bureau should be the organisation to administer 
such a facility, having both the experience and stability and 
backing to be able to do it properly" (extract from exhibit 
E). In reply, CALM wrote to the Bureau referring to a 
possible lease of Calgardup Cave for a twelve months' trial 
as a commercial venture, stating that the Advisory Commit- 
tee had written to the Director of National Parks seeking his 
approval for such a move. At approximately this time, the 
Bureau also directed its manager to draw to the attention of 
Mr McGowan and Mr Kinsella its concern at a possible 
conflict of interest. Mention of this as it related to Mr 
McGowan will be referred to subsequently. Finally, the 
Commission was informed of a meeting on the 19th October 
attended by Mr Haynes, the Director of National Parks for 
CALM, at which, according to Mr Haynes, it was made clear 
that the idea of a twelve months' lease as a commercial 
venture had been rejected by CALM. However, the evidence 
of Mr Tritton and of a member of the Bureau, Mr Shaw both 
of whom attended that meeting, is that it was not so clearly 
stated and that they did not leave that meeting with that 
understanding. 

The dismissal of Mr McGowan was apparently decided 
two days later on the 21st October 1991. The evidence of 
Mr Tritton is that whilst he was directed by the Bureau to 
dismiss Mr McGowan, he was not given a clear reason by 
the Bureau as such, but rather he understood that the 
dismissal was for probably many reasons. The dismissal was 
put into effect, and confirmed in writing on the 30th October 
1991. The letter of termination (exhibit 1) states: 

"The Committee considers that your application to 
Conservation and Land Management in regards to the 
commercial development of Calgardup Cave may place 
you in a position of conflicting interests. This was 
pointed out to you by the manager, at our instruction, 
when your application came to the notice of Commit- 
tee." 

A number of issues were canvassed during the hearing, 
and particular emphasis was given by the Bureau to the 
question of whether or not the proposal presented to CALM 
in respect of Calgardup Cave would, if granted, and granted 
in that form, directly conflict with the tourist caves 
operations of the Bureau. Calgardup Cave and the two 
tourist caves referred to earlier are in close proximity to each 
other. However, it is not necessary to address that question 
initially in these proceedings, for the reason that the clear 
evidence before the Commission is that not only has the 
McGowan/Kinsella proposal not been granted, but Mr 
Haynes informed the Commission that a decision had been 
taken by CALM not to lease Calgardup Cave at this time, 
in part because the Plan does not envisage the leasing of the 
cave to a private concern. Thus, a final decision regarding 
the cave has yet to be made. Further, if a decision is made 
by CALM to proceed down the path of leasing the rights to 
operate Calgardup Cave, then a tender process or an 
"expressions of interest" procedure would then be fol- 
lowed. As such it was clearly stated that there is no certainty 
that Mr Kinsella and Mr McGowan would receive the lease. 

Given the above, and the fact that Calgardup Cave is not 
being operated in any respect in the manner apprehended by 
the Bureau (to the extent that it had an understanding at all 
of the detail of the proposal), it is difficult not only to see 
how in the current situation the Bureau has suffered any 
detriment or loss or been affected in any way, but to see how 
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the Bureau had sufficient cause to dismiss Mr McGowan. 
The submission of the Bureau however, in this aspect of its 
case, is that the fact that the proposal has not been granted 
is not of itself critical. It submitted that if the Commission 
reaches the conclusion that if the lease was granted in the 
form proposed, and that that form would bring the operation 
of Calgardup Cave in direct competition with the operations 
of the Bureau's caves, then sufficient ground exists for the 
dismissal of Mr McGowan. It is submitted that by making 
the proposal, Mr McGowan was in breach of his duty of 
fidelity as an employee towards his employer, the Bureau. 
That is, the making of the proposal itself would provide 
cause for the dismissal. The Commission deals with this 
submission first, and in doing so also considers the point of 
view put forward by Mr Shaw, a committee member of the 
Bureau, and indeed the only committee member of the 
Bureau to give evidence during the proceedings, who stated 
that because Mr McGowan was generally responsible for 
taking bookings for tours of the caves, McGowan would be 
in a position to influence persons who rang to book tours of 
the caves towards the Calgardup Cave, even though at this 
time the lease proposed by Mr McGowan and Mr Kinsella 
had not eventuated. 

In order to approach the issue in a proper manner, 
reference is made to a decision of the High Court which is 
described by the learned authors of "The Law of Employ- 
ment" as "perhaps one of the most concise and authoritative 
statements of what is generally encompassed by the duty of 
fidelity and good faith" (Macken, McCarry and Sappideen, 
2nd ed., p60). That is the decision in Blyth Chemicals Ltd 
v. Bushnell ((1933) 49 CLR 66). In that matter, Mr Bushnell 
was an employee manager of Blyth Chemicals. That 
company manufactured lead products, and it dismissed Mr 
Bushnell when it became aware that Mr Bushnell had during 
the period of his employment, without the knowledge or 
consent of the company or its directors, become Chairman 
of Directors for life and sole or principal shareholder with 
a controlling interest in a company which was a potential 
rival in business of the Blyth Chemicals. When the company 
became aware of this, it required Mr Bushnell to covenant 
and agree that neither he nor his company would during the 
period of his employment manufacture or sell or be 
concerned in manufacturing, dealing in or selling (except 
with written consent) any products which would be in direct 
competition with products produced by Blyth Chemicals. 
Whilst Mr Bushnell was prepared to so agree, his company 
was not, and he was dismissed. When the matter first came 
before the courts, the trial judge reached a number of 
conclusions which were not overturned by the High Court. 
Those conclusions were, relevantly, that Bushnell's com- 
pany had not in fact entered into competition with Blyth 
Chemicals, that the company was premature in its dismissal 
of Bushnell, that the company was not justified in 
dismissing Bushnell because he had done an act that might 
lead to another act that would justify dismissal, that before 
dismissing him, the company was bound to wait until he had 
done the act that justified the dismissal, and the fear or 
apprehension of a future act was not sufficient to justify the 
dismissal. 

The High Court dismissed an appeal against those 
conclusions. It was noted on appeal that Bushnell's 
company had such wide powers under its Memorandum of 
Association that it could lawfully have engaged in the same 
class of business as Blyth Chemicals, but as a matter of fact, 
the business of the company was confined to an area which 
was not in competition with Blyth Chemicals. There was 
thus no competition in fact. Starke and Evatt JJ stated: 

"The mere apprehension that an employee will act 
in a manner incompatible with the due and faithful 
performance of his duty affords no' ground for 
dismissing him; he must be guilty of some conduct in 
itself incompatible with his duty and the confidential 
relation between him and his employer", (at page 74) 

It had been submitted before the High Court that because 
of Bushnell's position, Blyth Chemicals was not bound to 
wait until its reasonable apprehensions were realised 
(including the fear that Bushnell "might easily divert the 
greater part of [Blyth Chemical's] business to his own 

company"), but might avert the danger by dismissing him. 
In response to this submission Dixon and McTiernan JJ 
stated: 

"Conduct which in respect of important matters is 
incompatible with the fulfilment of an employee's 
duty, or involves an opposition, or conflict between his 
interest and his duty to his employer, or impedes the 
faithful performance of his obligations, or is destructive 
of the necessary confidence between employer and 
employee is a ground of dismissal; but the conduct of 
the employee must itself involve the incompatibility, 
conflict, or impediment, or be destructive of confi- 
dence. An actual repugnance between his acts and his 
relationship must be found. It is not enough that ground 
for uneasiness as to future conduct arises" (at page 
81/82). 

The High Court went on to confirm the dismissal of the 
appeal. 

Although in the proceedings other authorities were 
referred to, none of them are of greater assistance to either 
party, or the Commission. In Sanders v. Parry ((1967) 1 
WLR 753) an employed solicitor, who had responsibility for 
the work brought in by clients, was approached by a client 
who offered to transfer his work to that employed solicitor 
if the employed solicitor set up business of his own account. 
The employee actually did this, and the business was 
transferred. It was held there that the employee was in 
breach of his duty of fidelity and good faith. But in that 
regard, it is to be noted that the employed solicitor actually 
implemented the suggestion put to him by the client. There 
was conduct leading to an actual repugnance. 

It is clear that an employee cannot make use of his 
employer's time in a conscious and secret manner to 
advantage himself in setting up in business which is in 
opposition to the employer (Wessex Dairies v. Smith (1935) 
2 KB 80), nor copy names and addresses of his employer's 
customers and then set up a similar business for himself after 
the employment has terminated (Robb v. Green (1895) 2 QB 
315). But the right of an employee to work in his spare time 
for some other employer, even a competitor, has been 
acknowledged, the question whether such work constitutes 
a breach of the employee's duty depending on the 
circumstances (Nova Plastics v. Froggatt, (UK EAT) (1982) 
11 IRLR 146). 

This then allows the circumstances of this case to be put 
into perspective. It is clear that the conduct of Mr McGowan 
must be such that an actual repugnance has occurred. Mere 
apprehension is insufficient to justify dismissal. In this case, 
there is no actual repugnance because — 

1. The proposal made by Mr McGowan (and Mr 
Kinsella) has not been granted. 

2. Further, and in addition, it is not likely to be 
granted in the sense apprehended by the Bureau 
on the evidence of Mr Haynes earlier referred to. 

3. Further, and in addition, Mr McGowan may not 
be awarded the lease proposed by him at all. As 
to that, it can only be concluded that it is as likely 
to occur as it is not to occur. 

The above is a sufficient illustration of the next point, that 
being that the mere making of the proposal is not of itself 
grounds for the dismissal. That is, there is no conduct 
leading to an actual repugnance in the sense envisaged in 
the Blyth Chemicals decision earlier referred to. It is not, and 
cannot, be suggested that in making the proposal Mr 
McGowan is making use of confidential information 
acquired during the course of his employment. This is so 
because the expertise which he would bring to bear for the 
purposes of the proposal is the very expertise which would 
have made him attractive as an employee to the Bureau 
initially. Further, it is not immediately apparent to the 
Commission that the proposal to CALM by Mr McGowan 
and Mr Kinsella would result in direct competition to the 
Bureau. This is said firstly because of the direct evidence 
to that effect from the two persons concerned (which is not 
accepted by the Bureau and which in turn brought evidence 
to the contrary), and secondly because the argument to the 
contrary must be based upon the hypothetical situation that 



the lease would be granted in the form proposed. In this 
regard the apprehension of the Bureau is able to be directly 
related to the apprehension of Blyth Chemicals, and that 
apprehension has been found to be invalid as a reason for 
dismissal. In the case of Blyth Chemicals, Bushnell's 
company could according to its charter have competed 
directly with Blyth Chemicals but actually did not. Here, it 
is argued that the proposal could directly compete with the 
Bureau but actually it has not for the reason that it never 
came into being. 

Whilst it is true that Mr McGowan has access to bookings 
received, that mere access does not provide grounds for 
dismissal, certainly where the proposal for the lease has not 
been granted, and certainly where there has been no 
suggestion of any impropriety or dishonesty on the part of 
Mr McGowan. In fact to rely upon this as a reason for 
dismissal casts a totally unwarranted aspersion upon Mr 
McGowan. In this matter, Mr McGowan (and Mr Kinsella) 
submitted their proposal in a totally honest and clear 
manner, without in any sense attempting to hide or deceive 
the Bureau. There simply isn't any warrant to dismiss Mr 
McGowan on the basis that he has access to bookings (per 
Blyth Chemicals op. cm). Even if this was not the case, then 
the solution to the issue is not dismissal, but rather the 
prescription of a change in Mr McGowan's duties so that he 
does not have access to bookings. In the mind of the Bureau, 
this would then equate him with Mr Kinsella (it is noted that 
Mr Shaw's evidence is that the decision of the Bureau was 
to dismiss Mr McGowan immediately because he had access 
to the bookings, but to take no action in relation to Mr 
Kinsella until such time as the lease was granted). In saying 
this, the Commission is not indicating that any action in 
relation to bookings and Mr McGowan needed to be taken 
at all. On the evidence, there was and is no basis to separate 
Mr McGowan from the bookings received. 

There are further issues which require consideration. 
Whilst the Bureau reached its decision to dismiss Mr 

McGowan on the basis of a perceived (by it) conflict of 
interest, the evidence before the Commission in relation to 
the deliberations of the Bureau which comes from Mr Shaw, 
the manager Mr Tritton not being present in the room when 
this was discussed, reveals that Mr Shaw at least had not 
read the proposal made by Mr McGowan and Mr Kinsella. 
In this regard it is not the point that having read the proposal 
after the dismissal, Mr Shaw is even more concerned about 
potential competition. The point is that the evidence before 
the Commission indicates that before reaching the decision 
to dismiss, the Bureau had not fully investigated the 
circumstances. The dismissal of an employee is the ultimate 
penalty an employer may impose. It is a most serious step. 
An employer deciding upon that action as a response to 
apparent misconduct on the part of the employee is expected 
to have carefully investigated the circumstances. 

Where it is intended to dismiss an employee, or where the 
decision to dismiss has been made, as a general rule an 
opportunity must be given to the employee to state a case 
on his or her own behalf to secure a reversal. There must 
be an element of natural justice in the actions taken by the 
employer in reaching the decision that it does, and in 
affording an employee the opportunity to respond (Shire of 
Esperance v. Mouritz, 71 WAIG 891 at 895; West Australian 
Shop Assistants and Warehouse Employees' Industrial 
Union of Workers, v. Woolworths (WA) Ltd, 64 WAIG 
1863). In this case, such contact as there was between the 
Bureau and Mr McGowan, and that contact was via Mr 
Tritton is not the contact envisaged. There was not an 
opportunity extended to secure a reversal of the decision, 
and indeed the evidence before the Commission suggests 
that Mr McGowan was informed that it was a unanimous 
decision of the members of the Bureau, and not open to 
review. 

It was conceded by the Bureau that prior to a dismissal, 
a warning is necessary, and it was stated that in this case a 
warning was given. Whilst the Commission accepts that a 
discussion occurred between Mr Tritton and Mr McGowan, 
a warning given would have to have been validly based, and 
on the findings above there is no basis for the Bureau to 

reach a decision to dismiss Mr McGowan, and therefore no 
valid basis for the issuance of a warning beforehand. 

This matter is an application for an unfair dismissal, and 
the test is as laid out in the decision of the Industrial Appeal 
Court in Undercliffe Nursing Home v. FMWU (65 WAIG 
385, and see also re Shire of Esperance (op. cit.) at pages 
894, 895). For the reasons set out earlier in this decision, the 
inescapable conclusion is that the dismissal of Mr 
McGowan for the reason stated represents a harsh and unjust 
exercise of the employer's right to dismiss. Indeed the 
Commission is left with the suspicion that the decision taken 
by the Bureau had at least as much to do with protecting its 
intended interest in Calgardup Cave (per exhibit E) as it did 
for the stated reason. 

The Commission turns to the question of relief. The prime 
object of an application such as this whether brought by a 
union under section 44 of the Industrial Relations Act or by 
an individual employee via section 29, is re-instatement. 
This is all the more so given that it is now the only practical 
remedy available following the decision in Pepler's case 
(see Federated Clerks Union v. George Moss Ltd, 71 WAIG 
318 at 321; Braemar Lodge v. FMWU, 71 WAIG 908 at 911; 
Portius Pty Ltd v. TWU, 71 WAIG 19 at 22). In this matter 
the applicant seeks re-instatement and there is no reason 
advanced why that would not be granted consequent upon 
a finding of unfair dismissal. There is no evidence to suggest 
that the working relationship between Mr McGowan and the 
Bureau cannot be restored to its previous level. In the view 
of the Commission, re-instatement is not just the only 
practical remedy but the appropriate one in these circum- 
stances. 

Accordingly an order will be made requiring the 
re-instatement of Mr McGowan, together with the payment 
to him of the wages he would have earned between the date 
of dismissal and the eventual date of re-employment, from 
which should be deducted any other income received from 
any alternative employment gained by Mr McGowan 
consequent upon the dismissal. 

The Minutes of Proposed Order now issue. 
Appearances: Ms K. Digwood on behalf of the applicant. 
Mr D.F. Beere (of counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Augusta-Margaret River Tourist Bureau (Inc.). 
No. CR 706 of 1991. 

COMMISSIONER A.R. BEECH. 
13 January 1992. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Applicant 
and Mr D. Beere on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

1. That upon presenting himself for duty at the 
premises of the respondent within 21 days of the 
date hereof the respondent shall offer Mr T.B. 
McGowan a contract of employment in the same 
capacity, on the same conditions and in the same 
location of employment as Mr McGowan was 
employed and located immediately prior to his 
termination of employment on the 23rd October 
1991. 

2. The respondent shall pay to Mr T.B. McGowan 
the wages and other entitlements which would 
have been earned by Mr McGowan between the 
23rd October 1991 and the date of his re- 
employment, after deducting the amount paid to 
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him by way of accrued annual leave entitlements, 
payment in lieu of notice and any other moneys 
received by Mr McGowan for work performed by 
him during that period in substitution for the work 
which would have been performed by him had he 
not been dismissed. 

3. Mr McGowan's service for the purposes of annual 
leave, sick leave and other entitlements shall be 
deemed to be continuous from the 23rd October 
1991 as if the dismissal which occurred on that 
date had not occurred. 

4. Liberty is reserved to the parties in respect of the 
payments or deductions to be made in respect of 
Order 2. hereof. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Board of Management Princess Margaret Hospital. 
No. CR 485 of 1991. 

COMMISSIONER J. F. GREGOR. 
7 February 1992. 

Order. 
WHEREAS the application was referred for hearing; and 

Whereas the matter was listed for 30 October 1991; and 
Whereas the Applicant requested, and the Respondent 

agreed, that the matter be adjourned; and 
Whereas the Commission advised the Applicant by 

facsimile dated 15 January 1992 that the matter would be 
discontinued unless advice was received by the Applicant; 
and 

Whereas such advice was not received within the time 
stipulated; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders: — 

That the application be, and is, hereby discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

Hon Minister for Health. 
No. CR 700 of 1991. 

COMMISSIONER J F GREGOR.. 
21 November 1991. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 
proceedings as edited by the Commissioner) 

THE COMMISSIONER: This is a matter in which the true 
parties are the Federated Miscellaneous Workers Union, 
Western Australian Branch and the Hon Minister for Health. 
The parties are not as Ms Ward, who appeared for the 

Respondent, would have me believe; Warren George Case 
and the Port Hedland Regional Hospital. I suspect, too, that 
the Respondent is incorrectly identified. It is likely not the 
Director of Nursing, but the Port Hedland Regional Hospital 
constituted by whatever statutory authority governs it, be 
that a Board or the Hospitals Act. For the purposes of this 
application I understand the proper Respondent is the 
Minister for Health. The matter was referred to the 
Commission by way of an application for a conference by 
the Federated Miscellaneous Workers Union (FMWU), on 
or about 4 November 1991. 

In response to that application the Commission convened 
a conference which was held in Perth on 11 November 1991. 
At the conclusion of the conference the dispute had still not 
been resolved and in accordance with the powers vested in 
me by Section 44 of the Industrial Relations Act 1979 (the 
Act) I referred for hearing and determination the matter of 
dispute between the parties. I described the dispute in the 
schedule to the Memorandum of Matters for Hearing and 
Determination in the following terms: 

On 29 October 1991 Warren Case, a member of the 
Federated Miscellaneous Workers Union, West Austra- 
lian Branch, was dismissed from his employment at 
Port Hedland Regional Hospital. The Union believe 
that the termination of Mr Case's services was unfair 
and seeks reinstatement in his former position as a 
nursing assistant with no loss to him of any accrued 
rights and entitlements. 

The employer says the dismissal was justified in the 
circumstances, was not unfair and no Order as sought 
by the Union should issue. 

It seems to me after hearing the evidence that the story 
for the purpose of these Reasons for Decision runs 
something like this: Warren George Case was employed at 
Port Hedland Regional Hospital in July 1989. He is not a 
newcomer to the hospital industry having worked in it for 
some 6 years. That his service had been successful is attested 
to in Exhibit W2. The Director of Nursing, Como Nursing 
Home, indicated that Mr Case had worked at Como for Vh 
years as a Nursing Assistant on shift work. She wrote that 
during that time he had developed clinical skills and 
demonstrated initiative with planning and helping with the 
implementation of resident care. She said that both on and 
off duty he excelled in trying to help elderly people, was 
always kind and friendly with high communication skills 
and she wished him well for his future in the industry. 

It was from that background that Mr Case came to work 
at Port Hedland Hospital. The evidence shows that when he 
first started things progressed rather well. In fact on 21 
August 1989, just a month after he started, he was in receipt 
of a joint commendation issued by the then Director of 
Nursing, Robyn Robbins. The commendation was issued to 
Mr Case and others for work they had performed following 
a traffic accident. Things seemed to go along reasonably 
until around July 1990 when there started to be difficulties 
with absenteeism. 

Exhibit W3 sets out periods of leave, both sick leave 
without pay and leave without pay that Mr Case had over 
the period from the end of July 1990 through until just before 
his termination of services on 24 October 1991. The 
evidence from the Director of Nursing, Ella Lowe, is that 
the information contained in the document has been 
extracted by one of the administrative staff from the records 
of the hospital and that she has personally checked it. She 
said that if one is to look at the information contained in 
Exhibit W13, one will see that there is a continual incidence 
of either leave without pay or sick leave without pay over 
that period; that there is a constant pattern over the period 
relieved only during the time when Mr Case was on annual 
leave during August and September this year. Her evidence 
was that of instances of leave without pay of which nine 
were approved and ten were not. They are only the instances 
that are recorded. The evidence of other witnesses, which 
I will review later, indicates that there are many more 
instances of either lateness or absence from the place of 
work which did not become the subject of official record but 
which were, nevertheless, known to both Warren Case' 
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supervisors and to his workmates who worked with him on 
the ward. 

The occurrences of absenteeism caused the employer to 
take some action. The action referred to is set out in Exhibit 
Wl. The first relevant record in Exhibit W1 occurred in July 
1990 when a letter was sent to Mr Case to confirm an 
agreement reached in an interview that he would report to 
the nurse in charge when he was going to be absent. He was 
told that a copy of the letter would be sent to the Clinical 
Nurse Specialist who was then immediately in charge of him 
so that she could monitor the situation. The last paragraph 
records an onus placed upon Mr Case to ensure he worked 
the agreed hours and have breaks in line with the award. I 
will make some comment later about the state of law 
concerning counselling and letters of warning and I will do 
so because of the submission made by Mr Hunt on behalf 
of Mr Case; those submissions, as I understand them 
asserting that the letter of 10 July does not constitute a 
warning either in the sense normally accepted or in the sense 
that the relevant clause of the Enrolled Nurses and Nursing 
Assistants (Government) Award No. R7 of 1988 particularly 
in Clause 38. —Disputes Procedure, contemplates. I will 
refer to these matters later in these Reasons. 

There was more correspondence with Mr Case on 4 
February 1991, when there was a further admonition to him 
that he was not abiding by his contract. I take that to mean 
the contract established in July 1990, that is the agreement 
reached between himself and the Director of Nursing that 
he would abide by the Award terms in the event of 
absenteeism. He was then told that he was to make himself 
aware of the commencement time of each shift, that it was 
his responsibility to present at the correct time, and that, 
because he was late regularly, there was an air of 
unreliability about his work which was unacceptable. This 
letter was, I say, with respect to Mr Hunt, much clearer than 
the first letter in terms of being identified as an official 
warning. In fact it includes those words. 

There was further correspondence to Mr Case in February 
1991. That dealt with an alleged failure to report for duty 
on 15 February 1991. I will comment further about Mr 
Case's view of the accuracy or not of this letter when I 
review his evidence. The letter was provoked, if I can put 
it in those terms, by another absence, circa the 15th, which 
was considered serious enough to have Mr Case issued with 
a final warning, which reminded him of the times he had 
been counselled by Robyn Robbins, Ella Lowe and by 
Margaret Barclay. The letter went on to advise that if there 
was one more proven breach then the contract would be 
terminated. It appears, as far as the employer was concerned, 
those events came to pass because Margaret Barclay, who 
is the Nurse Manager Personnel wrote a letter to Mr Case 
on 17 October after she responded to a report which had 
been made to her by the supervisor concerning yet another 
absence by Mr Case. I will comment further also on the 
evidence of Margaret Barclay. 

On 28 October 1991 there was an interview between Mr 
Case and others and the Director of Nursing. The end result 
of that interview was that the employer, after receiving 
advice from its industrial advisers executed the termination 
of the service of Warren Case. That was confirmed to him 
in writing. After intervention by Mr Hunt and Ms Helen 
Creed, the Secretary of the FMWU, there was an arrange- 
ment made to convert the dismissal to a suspension on pay 
pending the outcome of proceedings before the Commis- 
sion. 

I have heard from a number of witnesses. Three were 
called on behalf of the Applicant Union. Apart from Mr Case 
there was Lionel Clifford and Kevin Clarke. Suffice to say 
that Mr Clifford's evidence is that he attended a meeting on 
or about, 28 October 1991. He was not really sure of the date 
but I think it is fair to say it was on that day. His view of 
the proceedings conducted on that date were that Mr Case 
did not get an opportunity to argue his position. The Director 
of Nursing had made up her mind on a course of action and 
did not properly listen to any argument. Kevin Clarke also 
attended that meeting. He is a shop steward. He had formed 
the same views as Mr Clifford. He felt that any arguments 
that Warren Case advanced fell on deaf ears. When 

questioned about this by Mr Hunt the Director of Nursing, 
Mrs Ella Lowe, was quite frank in her response. She said 
that probably was the situation but she had had enough by 
that time, all that needed to be said had been said before. 
Further, all that needed to be done had been done before and 
as far as she was concerned after a long history of trying to 
come to terms with the difficulties created by Mr Case's 
absenteeism, the meeting on the 28th was the culmination; 
by that time there really was nothing left to say. 

I heard evidence from Warren Case. The basis of his 
evidence is that there are a number of single incidents and 
he relates those to each of the letters he received (See 
Exhibit Wl) and the dates which are recorded in those 
letters. He says they are all explainable. There is, however, 
some difficulty with the dates in some of the letters. He first 
said, in respect to one of them, that the absence did not occur 
at all. He later accepted that it did but it was not in the 
context of what was reported in the letter. He says that there 
were explanations for why he did not come to work on time, 
particularly on the last occasion which gave rise to the 
meeting with the Director of Nursing on 28 October 1991. 
He says he was inadvertently caught in a situation where he 
was not at his home, he was some seven kilometres away 
from the hospital. The telephone was broken —I take that to 
be a public telephone. He was unable to make contact so he 
walked down to the hospital and was late. 

Mr Case says in respect of one of the other days concerned 
that he had made an arrangement with one of his fellow 
workers to do some roster swapping. He had presented for 
duty at 7 am on the day and he had walked in and saw the 
person with whom he had arranged the swap on duty so he 
left and fronted again at 1 o'clock. According to the 
documentary evidence and his wage record card, he did not 
do so. However, he says he did and I will make a finding 
about that later in these Reasons. He also claimed that he 
did abide by the policy on absences from the ward when the 
supervisor concerned required it. The implication of his 
evidence is that there are some supervisors for whom he 
works for who do not abide by the policy and do not care 
if he leaves the ward without permission. The implication 
of his evidence is that if he has a supervisor who requires 
him to abide by the policy then he does but there are some 
who do not and when the ones who do not are on duty he 
does not feel it necessary to go through the procedures laid 
down in the policy. I will make some further comment about 
that in my analysis of the evidence. But that is his position. 
In admitting that he left the wards from time to time during 
the day he asserted it was on legitimate business; and he 
mentioned as an example going to pick up mail. It is 
interesting he should mention that bearing in mind the 
evidence that Margaret Barclay gave concerning his conduct 
during the collection of mail. 

I heard evidence on behalf of the Respondent from the 
Director of Nursing, Mrs Ella Lowe. I have already 
mentioned some of her evidence. She told me about the 
policy on absenteeism at the hospital. She advised of the 
steps she had taken to seek to effect a change in Mr Case's 
absenteeism record. She indicated that she had tried to 
ascertain if there was a reason underlying the absences and 
even though one of her colleagues had expressed a view 
about that, the issue of whether there was an underlying 
reason was not pursued to any great extent. She was clear 
that there had not been a change in the pattern of absences 
over the whole of the period that was under review in these 
proceedings. There may have been some deficiencies, if I 
can interpret her evidence that way, in the recording but the 
supervisors told her that there were continuing absences. It 
was upon their reports to her that she took the action she did. 

I also heard evidence from Margaret Barclay who is the 
Nurse Manager Personnel at Port Hedland Regional Hospi- 
tal. She was clear that the absenteeism detailed in Exhibit 
EW1 was enforced and that she took action to ensure that 
it was. She had received reports from supervisors concerning 
problems with the attendance of Warren Case and she sought 
to affect a change in that behaviour by writing to him. She 
also gave evidence of her own direct knowledge of Mr Case 
being absent from the ward. He had come to the front office 
to collect mail and she saw him over a period of almost an 
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hour and a quarter. During this time he was not doing the 
job required of him and she, as a result of that, took action 
to ensure that it would not occur again. 

I also heard evidence from Sue Blackburn who is an 
Enrolled Nurse. She works with Mr Case. She gave her 
evidence of her understanding of the policy on absences. Her 
evidence was clear and concise about how the policy is 
enforced. She told me of the difficulties for employees on 
the wards if someone is late and she indicated that there was 
an established pattern of absence in the work habits of 
Warren Case. I also heard from Judith Hall who is a Leading 
Hand in the laundry. Miss Hall was quite clear about the 
policy. She knew its terms. She required it to be adhered to 
in her area. She had knowledge of incidents where Mr Case 
had been present in the laundry for some time talking to one 
of the workers whom she supervises. She had found it 
necessary to counsel that worker concerning Mr Case's 
visits and she took action, through supervision, to ensure 
that those visits would stop. 

I also heard from Freda May who is a Nursing Assistant. 
Her evidence is consistent with that of Sue Blackburn and 
is of a similar genre. She understood the policy on absences. 
She had no doubt that it was a policy which was established 
and which needed to be abided by. She gave evidence of the 
effect upon workers on the ward when someone is either 
absent without notice or turns up late. She also gave 
evidence of an incident where Mr Case had not appeared on 
time. The supervisor had called him at home on a number 
of occasions and eventually succeeded in getting him to 
come to work some hour and a half after the start of shift. 
The supervisor in that case opted not to make an official 
complaint. Mrs May's evidence generally is that Mr Case 
continued to be a late-comer, if I can put it in that way, over 
an extended period and there was nothing in her evidence 
to suggest there was a variation to that approach by him. 

Insofar as witness evidence is concerned I am required to 
make findings. My view of the evidence put on behalf of the 
Respondent is that the evidence of Ella Lowe, Margaret 
Barclay, Sue Blackburn, Judith Hall, Freda May and Sandra 
York is clear. I have not recited the evidence of Ms York 
purely because it corroborated the other evidence and 
confirms the implementation of the absenteeism policy and 
Mr Case's approach to his work. I accept the evidence of 
each and every one of those witnesses as being truthful and 
reasonable evidence, evidence which is believable and 
which should be accepted by this Commission. I also say the 
same concerning the evidence of both Lionel Clifford and 
Kevin Clarke. Their evidence is confirmed by Ella Lowe and 
their memory of the events is obviously both quite correct 
and dear. I have some difficulty with the evidence of 
Warren Case. He had some difficulties with recall of dates. 
That is to be accepted and it is not a criticism of him but 
nevertheless he did have that difficulty. However, one of the 
main problems with his evidence is that it does not compare 
very favourably with not only the written evidence which 
has been submitted but with the viva voce evidence of all 
the other witnesses concerning his own attendance habits 
and application the hospital policy has on absences. This 
throws grave doubt on its reliability. That being the case 
when there is any conflict between the evidence of Warren 
Case and the evidence of the other witnesses I accept the 
evidence of the other witnesses. 

The law to be applied in this case is clear. In the Brewers 
and Bottleyards Employees Industrial Union v. Bond 
Brewing Limited (1989) 69 WAIG 3228 the dicta of the Full 
Bench is that if there is conduct which is inconsistent with 
the fulfillment of an expressed or implied condition of 
service that will justify dismissal; but if a dismissal is to be 
exercised it must be done by an employer against the proper 
test of has there or has there not been oppression, injustice 
or unfair dealing on the part of an employer towards an 
employee. If I can put that differently, the question is 
whether the legal right of the employer to terminate the 
services has been exercised so harshly or oppressively 
against the employee so as to amount to an abuse of the 
right. Undercliffe Nursing Home v. FMWU (1985) 65 
WAIG 385 is authority for the proposition. (See also Shire 
of Esperance v. Mouritz (1991) 71 WAIG 891.) 

It should also be borne in mind that the power to order 
reinstatement is one which a Commission is required to 
exercise with caution having regard to the circumstances. 
There may be cases where the relationship between all of 
the persons involved, including the employee's workmates, 
the employee and the employer, is such that an exercise of 
the Commission's power could be destructive of industrial 
harmony (Slonim v. Fellows (1984) 54 ALR 673). 

I also need to remind the parties that the Commission has 
developed a substratum of case law concerning counselling 
and warnings. Recently in TWU v. Mt Newman Mining 
(Mathieson's Case) (1991) 71 WAIG 3050 the Commission 
described the difference between counselling and giving a 
worker a direction as part of a normal ebb and flow of 
supervision as it were. The difference is this: counselling is 
designed to evoke a change in behaviour and the words used 
must be such that the employee knows that if he or she does 
not change their behaviour then their continued employment 
could be in jeopardy. In the case of a direction the employee 
is asked to do something which is part of the normal work 
routine. A direction may well be an order to do something 
the worker has not done before but it is normally something 
which is part of the contract of service and the giving of the 
direction does not evoke an understanding in the worker's 
mind that if he refuses to do the order his job may be at risk. 
That is the fundamental difference between counselling and 
orders. 

I also need to refer to the Enrolled Nurses and Nursing 
Assistants (Government) Award number R7 of 1978 and 
even though the Commission is jurisdictionally proscribed 
from enforcing the provisions of the Award it is appropriate 
in view of the argument mounted by Mr Hunt that I do 
mention the disciplinary procedure which is contained in 
subclause (3) of clause 38. That procedure lays down a 
mechanism concerning what needs to be followed by an 
employer when he contemplates discipline. If one looks at 
placitum (ii) of paragraph (a) of subclause (3) —it requires 
that two reprimands shall take the form of warnings and if 
given verbally shall be confirmed in writing as soon as 
practicable after the giving of the reprimand. I think this 
legislation effects by dilution a little of the case law that I 
have mentioned, in that it imposes a stricter test upon the 
employer. It should be said though that the procedure is 
meant to preserve the rights of the individual employee but 
it is not to in any way limit the rights of the employer to 
summarily dismiss. It must be taken that if it does not limit 
the right to summarily dismiss then similarly the right to 
dismiss on notice in accordance with a contract of service 
is not removed. Such a right obviously then has to be 
exercised in accordance with the provisions of the Award 
and to that extent the contract of service as modified by the 
Award makes an additional requirement upon an employer. 

Therefore one needs to check to see whether the 
requirements of the Award have been met. Clearly on my 
understanding of the letters which constitute W2 they have 
been met. I have said previously that the letter of 10 July 
1991 must be taken to confirm what amounts to be a warning 
to an employee or a disciplinary procedure. It would be 
wrong, I suggest, to accept the argument from Mr Hunt that 
that letter should be discounted and that for the purpose of 
this exercise the first letter is the letter in February 1991. 

I fully understand the argument and I understand why it 
was put but I do not accept it and on the basis that I do not, 
any procedural impediment to the termination which 
emanates from clause 38 of the Award is in my view met, 
but 1 must hasten to add that I do not purport in saying that 
to give effect to clause 38 of the Award. That is a task for 
the Industrial Magistrate and not for the Commission. 

My analysis of this case is this: Warren Case has a record 
which is proven in this Commission on the written evidence 
and on the viva voce evidence to be inconsistent with the 
policy of the hospital on absences set out in Exhibit EW1. 
He has had adequate opportunity to modify his behaviours 
to meet the requirements of the policy. I do not accept that 
there has been the improvement that he claims. That is 
clearly not so on the evidence. Therefore the termination 
procedures which were effected by the hospital are justified 
in the circumstances. The employer has not exercised its 
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legal right to terminate in a way which is harsh and unfair. 
The decision of the Commission will be that the Order 
sought by the Union will not issue and in lieu thereof an 
Order of dismissal will issue. 

Appearances: Mr W Hunt appeared for the Applicant. 
Mrs E Ward appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

Hon Minister for Health. 
No. CR 700 of 1991. 

COMMISSIONER J F GREGOR. 
24 December 1991. 

Order. 
HAVING heard Mr W. Hunt on behalf of the Applicant and 
Ms E Ward on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be dismissed. 
(Sgd.) J.F. GREGOR. 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees" Association 

of Western Australia 
and 

K-Mart Discount Stores. 
No. CR 525 of 1991. 

COMMISSIONER O.K. SALMON. 
3 January 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to s.44(9) of the 
Industrial Relations Act 1979. The Applicant is The Shop, 
Distributive and Allied Employees' Association of Western 
Australia (the union) and the Respondent is K-Mart 
Discount Stores (K-Mart). 

At the conference, when it was apparent that the union and 
K-Mart could not reach an amicable settlement to their 
differences, the union was asked to provide the Commission 
with a schedule setting out the particulars of its complaint 
against K-Mart giving rise to the dispute, with details of the 
relief sought. It will be convenient to reproduce that 
schedule in full: 

Schedule. 
1. On or about 7th August to 15th September 1991 

the respondent, through its managers and person- 
nel officers, required or induced employees of the 
respondent who are members of the applicant 
union to 'agree' to vary the 19 day work cycle in 
each 4 week period by requiring the said employ- 
ees to work 20 days per 4 week period. 

2. The conduct of the respondent in seeking and/or 
obtaining the 'agreement' of individual employ- 
ees was, in all the circumstances, unfair in that: 

(a) there existed an agreement made in 1986 
between the applicant and the respondent, the 
terms of which were to the contrary; 

(b) employees were not advised of the existence 
or terms of this agreement; 

(c) the employees were not given any or any 
adequate warning that the respondent was 
seeking or requiring a change to the existing 
situation; 

(d) the employees were not given, and did not 
have the opportunity to obtain, advice in 
relation to the requirements or requests or 
demands of their employer in relation to the 
changes sought by the respondent; 

(e) the employees were not given the opportu- 
nity to have and did not have available to 
them union representation prior to or at the 
time that their 'agreement' was obtained 
from them; 

(f) the employees were not given any opportu- 
nity to seek independent advice or to consider 
the demands made of them or the conse- 
quences of 'agreeing' to the demands and 
were required to respond forthwith; 

(g) the manner in which the employers sought to 
obtain the 'agreement' from employees was 
unfair; 

(h) the employees or a great number of them 
were led to believe or given the impression 
that if they did not 'agree' to their employer's 
demands or accede to the change sought, 
their future employment with the respondent 
company was at risk. 

3. The applicant union seeks orders from the 
Commission in the following terms: 
(1) The agreement or consent obtained from 

employees by the respondent on or about 7th 
August 1991 to alter the 19 day work cycle 
be of no effect and the respondent be ordered 
not to rely on or give effect to the alleged 
agreements obtained from employees. 

(2) The respondent deliver up to each employee 
any document or documents signed or pur- 
portedly signed by him or her on or about 7th 
August 1991 in connection with or in relation 
to altering the 19 day work cycle applicable 
before that date." 

The dispute is confined to 11 of K-Mart's 15 stores in 
Western Australia, these stores being, with the number of 
full time emplovees in each store shown in brackets: Morley 
(29), Belmont (27), Warwick (50), Kardinya (21), Midland 
(32), Maddington (11), Booragoon (40), Mandurah (35), 
Armadale (27), South Hedland (16) and Kalgoorlie (43). 
Employee witnesses were called from seven of these stores 
and a union organiser was called to testify concerning her 
experience concerning the issues in dispute at the Boora- 
goon store. 

In general terms the witnesses said that on 7 August 1991 
a "talk-about" meeting was held at about 8.30 or 9.00am 
at each store. The employees were addressed by the store 
managers accompanied by personnel managers and told of 
the economic downturn in the States economy and a 
consequent adverse effect on K-Mart's trading performance. 
Following the meetings employees were required to attend 
each store manager's office individually where they were 
again told of difficulties facing K-Mart and asked if they 
would be prepared to help each store by signing an advice 
that they would forego their rostered days off by reverting 
to a five day week each week arrangement whilst retaining 
a 38 hour week. The great majority of employees signed as 
asked because they feared they would lose their jobs. They 
thought the procedure used by K-Mart was questionable and 
unfair. St was unfair because they thought they had been 
pressured into signing without adequate time to consider 
their own circumstances as well as K-Mart's; and when the 
union intervened and provided petitions to be signed by 
those employees who wished to retract their agreements, the 
petitions were signed and returned by a majority of 
employees in each store. 
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The evidence of Diane Richmond, Midland; Jan Fenton, 
Warwick; and Faye Burrows, Morley, whilst following the 
outline above is deserving of some exposure as evidence 
from individual employees. 

Mrs Richmond said that Mr Armstrong, Manager Mid- 
land, painted a fairly gloomy economic picture including 
poor stock-take results and the sackings at Coles. She 
claimed that Mr Armstrong said he was not allowed to 
discuss K-Mart's intentions at the meeting and each 
employee would be called to his office individually. When 
she went to the office she met Mr Armstrong and Wendy 
Bryant, the Personnel Manager. Mr Armstrong did the 
talking. He asked Mrs Richmond if she would be prepared 
to forego her rostered day off to help the company. She said 
she would not for reasons of personal necessity in terms of 
business and medical appointments etc. Mr Armstrong 
simply said "Alright, you may leave." 

Other staff have informed Mrs Richmond that their 
experience was similar but they felt pressured and they 
signed as requested. She said they felt pressured because 
they faced the manager and personnel manager with the door 
of the manager's office closed. The employees signed 
because they thought they would save jobs. 

Mrs Richmond thought the whole exercise was poorly 
handled. In her opinion employees should have been given 
time to discuss the question of RDO with their families or 
even their work mates. K-Mart might have said "we will ask 
you for an answer tomorrow." Or at the meeting said, 
"Look, put up your hands if you are willing to forego your 
rostered day off." K-Mart should have approached the union 
first and then given employees a chance to discuss the issue 
with the union. No-one really understood the implications 
of what they were asked to do. 

According to Mrs Richmond, Mr Tognazzini, Regional 
Controller Personnel K-Mart, visited Midland store to 
conduct a meeting of staff in the cafe. He addressed the staff 
for about 15 minutes explaining how employees would help 
lift productivity by giving away their RDO. He said those 
who had signed would lose their RDO in a fortnight's time. 
He said the union's petition signed by employees was just 
a request from the union that meant nothing. She said that 
when asked what would happen if the employees no longer 
agreed to give up their RDO, Mr Tognazzini said that was 
bad luck and employees would have to wait until the matter 
went to the Commission. 

Mrs Richmond said that Mr Tognazzini asked if any 
employee thought they had been pressured into signing. 
When together the employees said, yes, he closed the 
meeting saying that if anyone had further questions they 
could see him afterwards. 

In Mrs Richmond's opinion the store manager was doing 
what he was told to do. She said the manager does not think 
it is fair that employees should loose their RDO. She thought 
he saw employees taking more sick days off to conduct 
personal business. 

In cross examination Mrs Richmond was questioned 
about the union's involvement. She said the petition was 
delivered on 8 August, the day after the talk-about meeting. 
She spoke to employees, mostly individually asking them 
if they wished to sign the petition. 

Jan Fenton from the Warwick store said the "talk-about" 
meeting on 7 August was addressed by the store manager, 
Mr Adams, who was accompanied by the personnel 
manager, Mrs Brown. Mr Adams did all of the talking. 

Mrs Fenton spoke to Mr Adams in his office. Mr Adams 
referred to the award while stating that what he was doing 
was quite legitimate and he said he was quite entitled to ask 
employees to give up their RDO. He asked Mrs Fenton to 
give up her RDO for the sake of the company. He suggested 
that without employees agreement on the subject there 
would be staff retrenchments as there had been at Coles 
"across the road". Thinking that she would loose her job 
and preferring some kind of employment to no employment 
at all, Mrs Fenton agreed to sign away her RDO. 

Mrs Fenton said that Mr Adams expressed the hope that 
all of the staff would sign as she had done. She was asked 
not to talk to any staff members about the discussion 
between herself and Mr Adams and not to contact the union. 

Asked whether she had time to consider the issue 
properly, Mrs Fenton answered that she did not. With 
hindsight she thought she had been foolish. 

Mrs Fenton said that until the day she was asked to forego 
her RDO, it was Mr Adams practice to call her to his office 
as shop steward to discuss any proposed change to working 
arrangements. This practice, she said, had fostered good 
communications between management and employees in the 
store. In her opinion Mr Adams had abandoned his usual 
practice because he was following orders from above on the 
subject of RDO. 

Mrs Fenton said that she was called to the office of Mrs 
Brown, the personnel manager, where she was told of Mrs 
Brown's intention to ask all staff members again if they were 
prepared to give up their RDO having heard a union 
explanation regarding their entitlements. She said the result 
of that exercise was that all employees bar one wanted to 
retain their RDO. The odd person out was a trainee manager 
whom Mrs Fenton thought would lose his RDO in any event. 

Following that result RDO were re-instated. But accord- 
ing to Mrs Fenton a couple of days later Mr Tognazzini 
visited the store. She was aware of this visit only through 
being told by other employees. The story was that Mr 
Tognazzini told the staff that as from a date in September 
they would loose their RDO. 

Ms Faye Burrows believed that a "survey" was being 
conducted when she was asked to sign away her RDO. She 
said that many staff members signed as requested, as she did, 
but later, upon hearing an explanation from the union, 
wanted to have the RDO given back. But word go back to 
her that employees were being pressured into giving up their 
RDO again. It was her evidence that a majority of employees 
signed the union petition against giving up RDO because 
they had time to think about the issue. However, notwith- 
standing their wishes they were again called to management 
and in her explanation, intimidated, to give up their RDO. 

Ms Burrows was challenged in some points of her 
evidence but I do not think that she was discredited in any 
respect. 

The evidence of Karen Treanor, union organiser, concerns 
the events as they took place at the Booragoon store and the 
subsequent decision by management at that store to 
re-instate employees' RDO. She also spoke of a visit she 
made to the Midland store. Her evidence overall describes 
the general picture as I have outline it above. 

Mr Bishop explained that the union had no complaint 
concerning the approaches made to staff by management on 
the subject of RDO at the Karratha, Mirrabooka, Rocking- 
ham and Kwinana stores. He said that one of the employees 
at the Rockingham store was a member of the union's 
committee of management and she had reported to him in 
detail of the options put to her, and I assume others at the 
Rockingham store. According to Mr Bishop's account of 
this lady's story, she was told to go away and think about 
giving up her RDO. She was told that it was her decision 
and the company had no interest whatsoever in forcing her 
to give up her RDO. Mr Bishop implied that the same 
applied at the other three stores and it was the method 
adopted at all four stores which formed the basis for 
comparison concerning the charge of unfairness against the 
management of all other stores. 

Mr Bishop also noted that several weeks after employees 
at the Booragoon, Mandurah and South Hedland stores had 
signed away their RDO they were re-instated. His point was 
that in the 15 K-Mart stores there were three clearly 
identifiable groups of employees. He tendered information 
in the form of a table constructed from information supplied 
by K-Mart to show the number of employees at each store 
who had first agreed to forego their RDO and the number 
who then changed their minds: 
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A B CD 
Store Name Signed Company Signed Union C Expressed 

Document Foregoing Document as % of B 
RDO Withdrawing 

Consent to Forego 
RDO 

Armadale 27 24 89% 
Beimont 28 23 82% 
Booragoon 38 28 74% 
Kalgooriie 42 37 88% 
Kardinya 21 16 76% 
Karratha 2 - 0% 
Kwinana 3 1 33% 
Maddington 9 5 56% 
Mandurah 34 28 82% 
Midland 27 15 56% 
Mirrabooka 4 - 0% 
Morley 27 23 85% 
Rockingham 4 — 0% 
South Hedland 14 14 100% 
Warwick 50 43 86% 
TOTALS 330 257 78% 

On the basis of the reasons for decision in application No. 
130 of 1985 there was an agreement, at least an understand- 
ing, that the 38 hour week was part of a 19 day month 
working arrangement. RDO were to be taken on a rotating 
basis Monday to Thursday. According to Mr Bishop this was 
an agreement freely entered into by consenting parties and 
honoured before the occurrence of the events leading to the 
present dispute. However, in his submission, K-Mart's 
activities in seeking to have employees agree to forego their 
RDO were planned with the purpose of abolishing the RDO 
to suit its own operational requirements. He contended that 
K-Mart had used the fact of a depression as an excuse to 
permanently rid itself of the RDO. In Mr Bishop's 
submission K-Mart was altogether unfair. 

Exhibit B3 is a copy of a circular to "ALL WA 
K-MARTS" from Brian Tognazzini, Controller Personnel, 
K-Mart Western Australia: 

"SUBJECT: R.D.O.s 
In an effort to improve productivity we have decided 

to seek to replace R.D.O.s for award covered staff in 
our stores with a shorter working day. 

There is no doubt that this initiative will be 
extremely difficult to achieve and its success will be 
largely dependant on how well you manage the process. 

Objective. 
To encourage all fulltime employees to freely agree 

in writing to work a shorter working day (7hrs.36mins.) 
instead of receiving a rostered day off each 4 week 
cycle. 

Process. 
During the week commencing 5-8-91, all stores are 

to hold their TALKABOUT session on Wednesday 
7-8-91 prior to opening. Amongst other business, you 
are to lead discussion on the following: 

— Poor economic outlook for the foreseeable 
future, 

— Diminished sales and profit results for your 
store where applicable, 

— Reduction in staff numbers and hours which 
has occurred in your store, (use actual figures 
from K234), 

— Increased burden placed on remaining staff, 
— Decreased levels of customer service 
— Major restructuring of management to suit 

the current business outlook 
Commencing at 9a.m. that day you with your 

Personnel Manager are to individually ask each 
employee receiving R.D.O.s whether they would 
change to a shorter working day. Continue the process 
until all staff have been seen. 

The reasons for the change that should be presented 
include: 

— Need of the business for greater productivity 
— Need of the business for greater staff pres- 

ence during normal trading hours 

— Benefit to everybody of a shorter day, i.e. 
later start/earlier finish 

— Benefit to everybody of not having to cover 
for staff on R.D.O. 

Remember that staff cannot be forced to give up their 
R.D.O.s 

Allow staff every opportunity to make an informed 
decision. 

Enclosed are forms that must be signed by individu- 
als if they agree to change. 

As soon as all staff have been seen please phone me 
with the following details: 

— Number of staff who have agreed to change 
— Number of staff who will not 
— Number of staff undecided 
— Number of staff absent (these staff to be seen 

as soon as they return 
Your success in achieving a high degree of acceptance 
of this change will be of significant benefit to your 
store. 

Do ring me if you have any questions." 
In Mr Bishop's submission the evidence shows selective 

adherence to the constraints laid down in that circular. He 
said that management in each store where there was a 
complaint has followed the "softening up process" faith- 
fully, almost to the letter. But the reality was, according to 
him, managers set about convincing employees that there 
are no other options available in dire economic circum- 
stances other than giving up their RDO. He complained that 
there had been no consideration given to other more 
enlightened methods of overcoming K-Mart's problems 
with employee involvement and assistance, improved sales 
technique, or more attractive store, etc. He said there was 
no discussion with staff advising them of how the RDO had 
originated in 1985. Worst of all in Mr Bishop's submission 
employees "...were given no option at all. Their rights were 
not explained. They were asked or directed in a most 
forceful manner to surrender their rostered day off." He said 
it was all a trick and a misrepresentation by K-Mart. 

Mr Bishop also said that the union was denied access or 
contact with its members before the process began and that 
when employees asked for the opportunity to contact the 
union that opportunity was refused. 

Mr Bishop asserted that K-mart management is well 
aware of the agreement with the union concerning the 
method of operating the 19 day month. Whilst he said there 
may be reason for believing that Mr Tognazzini was not 
aware of the agreement, the point of his assertion was that 
there was no excuse. He produced an extract from the 
transcript of proceedings in No. 130 of 1985 wherein certain 
statements that supported his contentions were highlighted. 
He 91so produced advice to shop stewards circularised at the 
time which clearly set out the union's understanding of the 
operation of the 38 hour week. He charged K-mart with 
deliberately setting out to break the agreement it had with 
the union. 

Mr Bishop referred to the following passages from the 
reasons for decision accompanying the variations to the 
award in application No. 130 of 1985: 

"These are applications to amend two awards with 
respect to a reduction of ordinary hours of work from 
forty to thirty-eight per week. They come before the 
Commission agreed to in principle by a number of 
respondeftts bound by the two awards provided suitable 
cost offsets are secured to compensate for the increased 
cost arising from that reduction. 

Although agreement was reached on a number of 
offsets, they were held to be insufficient by the 
employers and so the union sought the assistance of the 
Commission for the purpose of conciliation in accor- 
dance with Section 32 of the Industrial Relations Act 
1979. A number of conferences were held but without 
success, so the matter was set down for hearing. 
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It is significant in the matters now before the 
Commission that the employers have required no 
offsets in the form of work practice changes. Nearly all 
of the offsets sought are to be achieved by award 
variation. 

I turn now to the offsets considered in these 
applications. The counterclaim by the employers seeks 
eleven offsets and I set them out. 

(1) A 40 hour divisor to continue to apply to 
part-time and casual employees for a period 
of 12 months from the implementation date. 

(2) The 25% loading (applicable to casuals 
engaged for less than 8 hours Monday to 
Friday) to be reduced to 20% —but not until 
the date when the 40 hour divisor for casuals 
ceases. 

(3) The period 12 noon to 1 p.m. on a Saturday 
be treated as ordinary hours, and attract a 
penalty of 50%. (Such proposal to be without 
prejudice to the question of appropriate 
Saturday work penalty arising out of any 
future alteration to trading hours). 

(4) Payment of meal money on the day of late 
night trading to only apply to employees 
entitled to a second meal break. 

(5) Commencement time for ordinary hours to 
become 6.30 a.m. for wholesale establish- 
ments and 7.00 a.m. for retail establishments. 

(6) Commencement time for casuals engaged on 
night or late night trading to become 
5.00 p.m., with a minimum engagement of 3 
hours. 

(7) Minimum engagement for casual employees 
engaged in retail establishments where less 
than 6 weekly employees are employed, to be 
reduced to 3 hours. 

(8) Fortnightly pay be allowed, together with 
payment by any means. 

(9) Wholesale establishments in which the 38 
hour week has already been implemented by 
agreement with the Union, to continue to 
retain the 'cost offsets' already agreed upon. 

(10) Postered hours for part-time employees to be 
able to be altered by agreement between the 
employer and the employee. 

(11) Loading to 38c per hour for work in ordinary 
hours, between 8 p.m. and 6 a.m. Monday to 
Friday, to be deleted." 

Mr Bishop informed me that items 1, 3, 5, 6, 8 and 9 in 
the 11 items set out by Johnson C. were the offsets conceded 
by the union before the Commission and Johnson C. 
eventually held them to be sufficient to justify the 38 hour 
week in the form it is currently prescribed in the award. He 
referred to Exhibit B3. Mr Tognazzini's circular to store 
managers, whilst noting that the 38 hour week arrangement 
was accompanied by significant arbitrated productivity cost 
offsets. 

Referring to the award provision Mr Bishop went to the 
heart of his argument in the following words: 

"Now, just to conclude my comments on that 
decision before turning to that form of 38 hour week, 
what we are saying to you is this, that Johnson C in 
arbitrating the 38 hour week into the shop award came 
down with a package decision, if you like; came down 
with a package decision. He gave the form of the 38 
hour week in the manner sought by the unions which 
essentially was that in stores employing 15 or more 
workers it had to be a 19 day month. So he gave the 
38 hours week in a different manner to, say, metal 
trades where it was implemented at the employer's 
discretion after consultation with employees. 

In the shop award, in all stores employing 15 or more 
workers it had to be a 19 day month. So that was one 
side of the package if you like. The other side of the 

package was that to give us that benefit as we sought 
it, Mr Johnson took away real cost offsets. He abolished 
some penalty rates. He took away some allowances. He 
extended ordinary hours. He changed more money. He 
gave employers EFT at their discretion. So in giving 
us something real, of real benefit at shop floor 
level —one day off a month —he also gave the 
employers real savings if you like, in that they didn't 
get sort of—how can I put this —illusory or dicky shop 
floor work practice changes. They got real solid cash 
savings off the bottom line. So it was a package 
decision that Johnson C came down with." 

Mr Bishop then contrasted the position on smaller shops: 
"In smaller shops, that is those employing less than 

15 workers, it could be any of the four options at the 
employer's discretion. So for small operators it gave 
them the flexibility they sought —'at the employer's 
discretion' but that was denied to large employers 
because they got the real cost savings. He said, 'Maybe 
some workers want to have it. Maybe they don;t want 
to have a rostered day off once a month. Maybe they 
do want to have another option. But 1 will protect them. 
It has to be by specific agreement between employer 
and employee.' This is the norm and this is the 
exception and the exception has to be specific 
agreement." 

Mr Bishop also made submissions concerning clause 44 
of the award dealing with the introduction of change. 

Finally Mr Bishop dealt with the significance of 
management's acceptance of employees' decisions to 
withdraw their agreement to forego the RDO at the 
Booragoon, Mandurah and South Hedland stores. In his 
submission this was a precedent justifying the same reaction 
by management in any other store wherein employees 
decide to withdraw their previous agreement. 

Mr Bishop concluded by saying that K-mart had 
orchestrated a shoddy exercise with full knowledge of and 
in defiance of award prescriptions, and contrary to the intent 
and spirit of several clauses in the award. 

Ms Fitz Gibbon, for K-Mart, called four store managers, 
four personnel managers, six shop assistants and Mr 
Tognazzini to give evidence in support of her argument in 
opposition to the union's claims. She said that K-Mart's 
case, simply put, is that an Australia wide decision was 
made to ask employees to forgo their RDO voluntarily and 
this process is currently under way throughout Australia. In 
her opinion the award enables K-Mart to achieve its 
objective and to do so directly with employees. 

In Ms Fitz Gibbon's submission clause 44 of the award 
relates to the introduction of change other than the 
circumstances of the present case. She contended that the 
process followed by K-Mart was carried out in a fair and 
professional manner. She asserted that the union is guilty of 
using scare tactics amongst employees to have them change 
their minds about forgoing their RDO. However, she 
emphasised that the evidence for K-Mart revealed that even 
union organisers agreed that the process was fairly carried 
out in some stores. 

Ms Fitz Gibbon submitted that the union had not made 
out a case to show that individual employees were pressured 
into giving up their RDO. While she recognised that there 
was evidence from a number of employees including shop 
stewards concerning beliefs about the way other employees 
felt about the fairness of the process of gaining employee 
agreement, there was not evidence from each and every 
employee to show how each actually felt about being 
pressured into agreement. In her submission while the 
gaining of evidence in that detailed way would be an 
extremely lengthy process, in the absence of that evidence 
the Commission cannot determine that a particular em- 
ployee was forced to sign away their RDO and it cannot 
negate any agreement reached between an individual 
employee and the management of a particular store. 

Ms Fitz Gibbon noted that the evidence from store and 
personnel managers was that they did not pressure individ- 
ual employees into giving up their RDO and that evidence 
is undisputed to a large degree. Therefore in her submission 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 427 

the Commission should not intervene by its order to 
"undermine" agreements reached between employer and 
employee agreements "reached properly under the terms of 
the award" —on the strength of the evidence of only a few 
employees at particular stores. 

Ms Fitz Gibbon asked that the Commission dismiss the 
application, thereby allowing the agreements reached 
originally to stand. 

As to the second part of the order sought by the union Ms 
Fitz Gibbon asserted that the union made no submission in 
that respect. In her submission no reason at all had been 
given to show why employees' original agreements should 
be returned to them let alone any good reason and this claim 
should also be dismissed. 

Ms Fitz Gibbon strongly challenged Mr Bishop's inter- 
pretation of Johnson C's decision in No. 130 of 1985, exhibit 
B5. She did so first in regard to clause 9 and second, clause 
44 of the award. In her submission the award in clause 9(c) 
provides a mechanism by which employees and employers 
may reach agreement regarding the manner of working a 38 
hour week and that this remained unchanged since 1985. 
K-Mart used that mechanism to implement change in its 
stores and there was nothing sinister about that. She said 
there is no prescribed requirement that the union be 
consulted prior to agreements being reached; however 
K-Mart did advise the union within seven days of 
implementing the changes agreed to by employees. 

As to clause 44 of the award Ms Fitz Gibbon relied on 
the final sentence contained in subclause (l)(b) which 
defines significant effects. This sentence says: 

Provided that where the award makes provision for 
alteration of any of the matters referred to herein an 
alteration shall not be deemed to have significant 
effect. 

Therefore, in Ms Fitz Gibbon's submission, since clause 
9 —Part 1, Hours Of Work, subclause (l)(c), expressly 
provides for specific agreement between an employer and 
an employee that the employee may be worked "not more 
than 7.6 hours work on any day", clause 44 is really of no 
assistance to the union's case. 

Ms Fitz Gibbon also challenged the notion of an 
agreement between K-Mart and the union regarding the 
working of a 19 day month. She asserted that the evidence 
given on behalf of K-Mart before Johnson C in 1985 
constitutes no such agreement. She agreed that it was 
K-Mart's stated intention at that time to work a 19 day 
month and in fact until recently the 19 day month was the 
practice. However, she argued that it was an extremely 
tenuous proposition to take the witness who said that he did 
not believe GJ Coles would require any flexibility in the 
award as meaning they would roster employees on a 19 day 
month for ever more. She said that in 1985 rostered days off 
were a new phenomenon. Problems in relation to that system 
would only appear after the lapse of some time and the 
witness who gave evidence in 1985 could hardly expect to 
be an expert on the rostering of a 38 hour week. 

Ms Fitz Gibbon also raised the fact that Mr Bishop had 
claimed that an agreement on the subject in question through 
an exchange of letters. And that while Mr Bishop said he 
would produce these letters he failed to do so. She implied 
that no such letters existed. 

Ms Fitz Gibbon submitted that Johnson C had varied the 
award in a manner that allowed larger employers the added 
flexibility of rostering employees on a shorter working day. 
In her submission there was no reason why K-Mart should 
not be allowed to take advantage of that flexibility. 

Decision. 
No challenge has been made regarding the Commission's 

jurisdiction in this matter and in any event I am satisfied that 
the issues I am concerned with are in fact industrial matters. 
By virtue of s.23(1) of the Act the Commission has authority 
to enquire into and deal with industrial matters and in 

dealing with such matters, or in the exercise of its 
jurisdiction, the Commission observes the requirements of 
s.26. That section is expressed in the following terms: 
Commission 26. (1) In the exercise of its jurisdiction 
to act under this Act the Commission — 
accordingly act according to equity, 
to equity good conscience, and the sub- 
and good stantial merits of the case 
conscience. without regard to technicali- 

ties or legal forms; 
(b) shall not be bound by any 

rules of evidence, but may 
inform itself on any matter in 
such a way as it thinks just; 

(c) shall have regard for the inter- 
ests of the persons immedi- 
ately concerned whether di- 
rectly affected or not and, 
where appropriate, for the in- 
terests of the community as a 
whole; and 

(d) shall in having regard for the 
interests of the community as 
a whole under paragraph (c) 
take into consideration to the 
extent that it is relevant — 

(i) the state of the national 
economy; 

(ii) the state of the economy 
of Western Australia; 

(iii) the capacity of employ- 
ers as a whole or of an 
individual employer to 
pay wages, salaries, al- 
lowances or other remu- 
neration and to bear the 
cost of improved or addi- 
tional conditions of em- 
ployment; 

(iv) the likely effects of its 
decision on the econo- 
mies referred to in sub- 
paragraphs (i) and (ii) 
and, in particular, on the 
level of employment and 
on inflation. 

(2) In granting relief or redress under 
this Act the Commission is not 
restricted to the specific claim 
made or to the subject matter of the 
claim. 

(3) Where the Commission, in decid- 
ing any matter before it proposes or 
intends to take into account any 
matter or information that was not 
raised before it on the hearing of 
the matter, the Commission shall, 
before deciding the matter, notify 
the parties concerned and afford 
them the opportunity of being 
heard in relation to that matter or 
information. 

(4) Subsections (1) to (3) inclusive do 
not, in any particular case, prevent 
the use by the Commission, with 
the consent of the parties con- 
cerned, of final offer arbitration. 

In application No. 1090 of 1988 Coles/Myer v. Shop 
Distributive and Allied Employees Association of WA (70 
WAIG 1146 at 1148), s.26 of the Act was referred to at some 
length. That was because the case was somewhat unusual 
in that in the final analysis the result turned on a 
consideration of the interests of the union on the one hand 
and Coles/Myer on the other, and also the interests of the 
community as a whole. In fact what I said in connection with 
the interests of the community as a whole in 1690 of 1988 
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(supra, 1154) was said again in my decision in applications 
1782 and 1891 of 1989 (70 WAIG 1157 at 1162). 

As to the meaning of the term equity as used in s.26(l)(a) 
of the Act, 1 pointed out in No. 1690 of 1988 (supra, p 1152) 
that it meant nothing more than fairness in an industrial 
context. I did that by referring to definitions in the Oxford 
and Macquarie dictionaries and the decision of Donaldson 
LJ in Brain's case (10 IRl.R 224 at 227). What I said there 
will be seen to be perfectly consistent with the earlier 
statement of Gallagher J., in Re Long Service Leave (Engine 
Drivers') Award, (1961 AILR Report No. 308, p. 4; 
expanded report p. 8) where his Honour said that "In its 
primary sense equity is fairness or that rule of conduct which 
in the opinion of a person or class ought to be followed by 
all other persons. Taken broadly and philosophically, equity 
means to do all men as we as we would they should do unto 
us." (Gallagher J., citing The Dictionary of English Law., 
prepared under the general editorship of Earl Jowitt). 
However, it will do no harm, and hopefully it might do some 
good by helping to promote a better understanding between 
the parties in the present case, if I reproduce the relevant part 
of Donaldson LJ's statement on the subject of equity and 
substantial merit in Brain's case: 

"But where Parliament has directed a tribunal to 
have regard for equity and that of course means 
common fairness and not a particular branch of the 
law —and to the substantial merits of the case, the 
tribunal's duty is very plain. It has to look at the 
question in the round and without regard to lawyers' 
technicalities. It has to look at it in an employment and 
industrial relations context and not in the context of the 
Temple and the Chancery Lane. It should, therefore, be 
very rare for any decision of an industrial tribunal...to 
give way to any question of the law. And this is quite 
plainly what Parliament intended." 

That statement has general importance in deciding the 
issues in the present case, but perhaps more especially 
because by virtue of s.26(l)(a)> I am not bound by the rules 
of evidence and I may inform my own mind in a just way, 
and Ms Fitz Gibbon has raised questions concerning the 
evidence before me —or in her submission, the lack of it. 

However, I refer to my reasons for decision in 1690 of 
1988 for reasons other than the references to equity and the 
community interest. In that case Coles/Myer relied heavily 
on the new concepts of enterprise based industrial relations 
being developed under National and State Wage Case 
Decisions. For obvious reasons that was a most powerful 
submission having the support of a decision of a Full Bench 
of the Australian Commission in the Castle Bacon case (27 
IR 406). Castle Bacon was authority for the proposition that 
employees at the establishment level should make decisions 
for themselves regarding their conditions of employment 
notwithstanding that those conditions might be contained in 
awards. 

Whereas in 1690 of 1988 Coles/Myer made out a very 
strong case on these grounds, it failed to overcome the 
strength of the union's argument in reply. That argument 
relied upon the fact that the union's registered rules placed 
all decision making power in the hands of the union's 
committee of management and the rules were in fact 
observed in practice. Little or no real power was exercised 
by shop stewards over award regulated matters at establish- 
ment level and I found that modern trends, even though they 
were the subject of high authority, could not override the 
union's registered rules. 

That part of my reasons for decision in 1690 of 1988 had 
a direct bearing on any considerations of the community 
interest in that case and I think that consistency requires that 
I have it in mind in this case. 

The fundamental question in this case is not whether 
K-Mart has exercised a legal right pursuant to the award, but 
whether K-Mart has exercised its rights under the award 
fairly. That question is for me alone to determine according 
to my good conscience, whilst having regard for all of the 
relevant circumstances as revealed by the evidence produced 
in this case. 

In Mr Tognazzini's circular to store managers reproduced 
at pp. 7, 8 and 9 of these reasons for decision it will be seen 
that it was recognised by K-Mart at the outset that having 
employees agree to give up their RDO would be "extremely 
difficult to achieve." And it was also stated that staff should 
be allowed "every opportunity to make an informed 
decision." I do not make these observations unfairly by 
taking things out of context by saying that an admission of 
extreme difficulty and a reference to informed decision 
making by K-Mart at that stage are fundamental and crucial 
considerations in the outcome of this case. 

Having considered all of the evidence from the union's 
witnesses and the evidence of stores and personnel managers 
on behalf of K-Mart I must say that employees were not 
given every opportunity to make an informed decision. The 
issue was of one of fundamental importance to K-Mart and 
employees alike, though obviously for very different 
reasons. But it is not possible on the cases presented to find 
that K-Mart's interests are demanding of greater considera- 
tion than the interests of employees [cf s.26(l)(c)]. All of 
the managers believed they conducted themselves properly 
in asking employees to agree to give up the RDO and that 
no pressure was applied to employees in the interviews in 
the managers' offices, but whilst I think their beliefs are 
genuinely held the evidence of employees' beliefs to the 
contrary is overwhelming. Not only is that finding supported 
on the oral evidence of the employees called, but the 
information tendered by Mr Bishop in the table reproduced 
at page 7 of these reasons for decision is also most cogent 
in this regard. I note Ms Fitz Gibbon's assertions about 
pressure being brought to bear on employees by the union 
in having them sign the union petition, but in my opinion 
that is a par for the course proposition without much to 
support it, if there is really anything at all. The simple 
unchallenged result was that upon reflection 78% of 
employees changed their minds about giving up their RDO. 

In my opinion it is an unconscionable procedure that 
employees be addressed singularly in the managers' offices 
in order to have them agree to K-Mart's proposal. I think 
it was a deliberately planned adoption of that procedure to 
achieve an "extremely difficult" objective, and that was so 
notwithstanding a professed concern about employees 
having the opportunity to make an informed decision. 

My finding so far is really enough for me to settle this case 
by making an order in the union's favour. However, I have 
indicated that there are public interest issues raised by this 
case and I turn to those issues now. 

I will assume for my purposes that there was no 
agreement between the union and K-Mart regarding the 
working of a 19 day month. But even if there was such an 
agreement, Ms Fitz Gibbon's submissions and Mr Tognazz- 
ini's evidence put it beyond all doubt that it would have 
meant nothing to K-Mart's national management which was 
responsible for the plan to have employees give up their 
RDO. Just as the managers of the stores said in their 
evidence that they were bound to follow K-Mart's instruc- 
tions to them regarding the method of achieving employee 
agreement on the subject, so Mr Tognazzini was similarly 
bound by the national management position. 

Agreement or not, it goes without saying that the extreme 
difficulty confronting K-Mart would have mainly been 
because a 19 day month had been worked since 1985. 
Clearly there was no intention of involving the union for its 
most natural reaction would be to object to change on the 
basis of the established practice and its case would be strong 
indeed. 

If K-Mart had a genuine case for abolishment of the RDO 
in all of its stores it might have approached the union in the 
first place even though it realised it faced difficulties in 
taking that course. For notwithstanding its apparently strong 
position the union was bound to consider a case of genuine 
claims made against it and to answer that case in terms. That 
is the very least that K-Mart could expect, more especially 
because of the efficiency objective which permeates the 
whole of current industrial relations policy. However 
K-Mart chose not to do that whilst following procedures that 
were almost certain to cause the members of the union and 
the union itself to react as they did. Not only do K-Mart's 
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actions suggest it knew it could never sustain a case for 
change on genuine grounds they appear to show that the 
national management has no concern for working within the 
consultative framework which is also an essential part of 
industrial relations policy. 

It is in this context that the public interest should be 
examined and I return to my earlier observations concerning 
application NO. 1690 of 1980. It behoves employers as 
much as it does unions that they observe all of the 
obligations of State Wages policy in the interests of the 
wider community as much as their own interests. In my 
opinion K-Mart has acted unfairly and unconscionably in 
this case not only towards its own employees in certain 
stores by adopting a procedure designed to overcome 
employee solidarity on the issue in question, but it has also 
acted unwisely and unconscionably against the public 
interest by ignoring the spirit if not the letter of prevailing 
State Wages policy. 

My decision in this case is that an order should be made 
in the terms proposed by the union. 

Appearances: Mr M. Bishop for the Applicant 
Ms C. Fitz Gibbon for the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

K-Mart Discount Stores 
No. CR 525 of 1991. 

COMMISSIONER O.K. SALMON. 
8th January 1992. 

Order. 
HAVING heard Mr M. Bishop on behalf of the Applicant 
and Ms C. Fitz Gibbon on behalf of the Respondent, the 
Commission, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders — 

1. That the agreement or consent obtained from 
employees by K-Mart Discount Stores on or about 
7th August 1991 to alter the 19 day work cycle be 
of no effect and K-Mart Discount Stores shall not 
rely on or give effect to the alleged agreements 
obtained from employees. 

2. That K-Mart Discount Stores deliver up to each 
employee any document or documents signed or 
purportedly signed by him or her on or about 7th 
August 1991 in connection with or in relation to 
altering the 19 day work cycle applicable before 
that date." 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
and 

Avel Pty Ltd Trading as Timezone. 
No. CR 282 of 1991 A. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
5 February 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: I commence with the case of 
Mr Barry Levy and start by setting out the principles that 
apply in claims of unfair dismissal. Those principles are set 

out by the Industrial Appeal Court in the Undercliffe 
Nursing Home case (65 WAIG 385). The remedy of 
reinstatement, if unfair dismissal is found to be case, is 
governed by the principles in Max Winkless v. Bell (66 
WAIG 849). 

Both those decisions, of course, being of the Industrial 
Appeal Court and the Full Bench, bind the Commission, as 
presently constituted, and have been applied in the reasons 
for decision that follow. 

Finally, an employee is ordinarily entitled to a warning 
as to unsatisfactory performance and/or conduct and that is 
contained in a decision of the Full Bench in Margio v. 
Fremantle Arts Centre Press (70 WAIG 2559). 

In the present case there are allegations against Mr levy 
of the rigging of the change machine for his personal gain, 
an allegation that Mr Levy sold from his employer's 
premises jeans and that he, Mr Levy, knew those jeans to 
have been stolen. There is the allegation of Mr Levy 
unlawfully withholding from his employer an amount of 
$100, that amount having been raised as the result of a 
charity function, the allegation that further Mr Levy 
attempted to involve Ms Robinson in this unlawful action 
by pressing upon her $50 of the $100 unlawfully withheld 
from his employer and, finally, the unlawful removal of 
money from Ms Robinson's clothing. 

As to each of those allegations, the Commission prefers 
the evidence given by Mr Bebb, Ms Wilkins, Ms Robinson, 
Ms Somerville and Ms Tomlinson where that evidence 
conflicts with that given by Mr Levy. I say that the 
Commission prefers that evidence for a number of reasons. 
The first being that the witnesses I have just named gave 
their evidence in a straightforward manner and I was 
impressed with their apparent honesty. With respect to the 
applicant, I was unimpressed with the manner and the way 
in which his evidence was given and for those reasons, as 
I have said, I prefer the evidence of the respondent's 
witnesses. 

That being the position, the application for reinstatement 
because of unfair dismissal is refused and I should add that 
if I be wrong as to that then quite plainly having regard to 
the evidence and the principles of Max Winkless v. Bell, 
reinstatement would simply not be possible, it being the 
factual position that the employer has lost all confidence in 
Mr Levy. 

Appearances: Mr G. Newton appeared on behalf of the 
applicant union. 

Mr L. Joyce appeared on behalf of the respondent. 

. WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
and 

Avel Pty Ltd trading as Timezone. 
No. CR 282 of 1991 A. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
5 February 1992. 

Order. 
HAVING heard Mr G. Newton on behalf of the Applicant 
and Mr L. Joyce on behalf of the Respondent, the 
Commission, pursuant to.the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the claim with respect to Mr Barry Levy be 
dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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UNIONS— 
Application for alteration of 

rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 

In the matter OF an application by the Federated Clerks's 
Union of Australia Industrial Union of Workers, W.A. 

Branch. 

No. 1753 of 1991. 

PETER LAURENCE WISHART 
ACTING DEPUTY REGISTRAR. 

16 December 1991. 
Decision. 

HAVING examined this application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements of the abovementioned Act and regulations 
have been met, I have this day registered an alteration to 
Rule 24. — Entrance Fee and Contributions and Rule 
42. —Alteration of Rules of the registered rules of the 
applicant organisation. 

PETER LAURENCE WISHART, 
Deputy Registrar. 

CORRECTIONS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Kalgoorlie Mining Associates and Others. 

No. 1012 of 1991. 
Gold Mining Consolidated Award. 

No. 21 of 1967. 

COMMISSIONER J.F. GREGOR. 
12 September 1991. 

Correction Order. 
WHEREAS an error occurred in the drafting of the above 
Order dated 13 August 1991, the following correction is 
made: 

In the schedule to the Order: Immediately preceding 
1. —TITLE insert the following — 

1. Clause 2. Arrangement: Immediately following 
Schedule 5 — Respondents insert the following: 

Schedule 6 —Western Mining Corporation — 
Revenge Gold Mine Schedule 

2. Schedule of Respondents; Immediately following 
this schedule insert the following new schedule: 

Schedule. 6-WESTERN MINING CORPO- 
RATION-REVENGE GOLD MINE SCHED- 
ULE. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 

In the matter of an application by the Master Gentlemen's 
Hairdressers' Association of Western Australia Union of 

Employers. 

No. 1356 of 1991. 

TREVER JOHN POPE 
DEPUTY REGISTRAR. 

25 November 1991. 
Decision. 

HAVING been directed by the Full Bench I have this day 
registered an alteration to Rule 1—Name, Rule 6 — 
Membership of the registered rules of the applicant 
organisation. 

T.J. POPE, 
Deputy Registrar. 

Editors Note: Full Bench decision not available. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and Others 
and 

Electric Power Transmission Pty Ltd and Others. 
No. 1965 of 1990. 

Pilbara Maintenance Work Order No. 1965 of 1990 
COMMISSIONER R.N. GEORGE. 

29 January 1992. 
Correcting Order. 

WHEREAS an error occurred in the drafting of the above 
Order dated 15 November 1991, published in the Western 
Australian Industrial Gazette on 31 December 1991, 
Volume 71, Part 2, Sub-Part 6, Page 3255, the following 
correction is made — 

In subclause (b) —Driver of Mobile Crane of Clause 
6. —Rates of Pay opposite the category "Over 8 tonnes but 
not exceeding 15 tonnes", delete the amount of $445.70 and 
insert in lieu thereof the amount $455.70. 

[L.S.] 
(Sgd.) R.N. GEORGE, 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
The Royal Flying Doctor Service and Others. 

No. 1153 of 1991(R2). 
COMMISSIONER J.F. GREGOR. 

3 February 1992. 
Correction Order. 

WHEREAS an error occurred in the drafting of the above 
Order dated 23 December 1991 (ur.-eported), the following 
correction is made: 

In the schedule to the Order: Clause 6. —Hours of Duty 
and Overtime: Delete paragraph (5)(b) of this clause and 
insert in lieu thereof the following: 

(b) Sunday —double the ordinary rate. Provided that 
the minimum payable on a recall shall be two 
hours. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commissioner. 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That application part No. 771C of 1991 be and is 
hereby dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Victoria Co (Australia) Pty Ltd 

and 
Shozo Kobayashi. 
No. 1724 of 1991. 

COMMISSIONER O.K. SALMON. 
3 February 1992. 

Order. 
HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

PROCEDURAL DIRECTIONS- 
AMD Orders- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Byrnwood Pty Ltd (Receivers and Manager Appointed) and 
Others. 

No. 771C of 1991. 
COMMISSIONER C.B. PARKS. 

8 January 1992. 
Order. 

WHEREAS on 23 May 1991 the applicant union filed in this 
Commission an application No. 771 of 1991 for interlocu- 
tory orders in relation to application No. 769 of 1991, and; 

Whereas the Commission divided application No. 771 of 
1991 into parts 771A of 1991, 771B of 1991 and 771C of 
1991, and; 

Whereas parts 771A of 1991 and 771B of 1991 were 
finalised by orders of the Commission issued 12 June 1991, 
and part 771C of 1991 was adjourned sine die, and; 

Whereas The Amalgamated Metal Workers and Ship- 
wrights Union of Australia Industrial Union of Workers, 
Western Australian Branch and the Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch, have each sought leave of the Commis- 
sion to be joined as a party to the aforementioned 
application, and such applications have not been determined 
by the Commission, and; 

Whereas on 7 January 1992 the Commission received 
facsimile transmissions indicating the wish of the applicant 
union and the principal respondents that the aforementioned 
application be dismissed, and; 

Whereas the Commission is satisfied that it is appropriate 
that the remaining part of the aforementioned application, 
771C of 1991, be dismissed; 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Robe River Iron Associates. 
No. 1906 of 1991. 

COMMISSIONER J.F. GREGOR. 
20 December 1991. 

Order. 
WHEREAS on the 16th of December 1991 the Construction, 
Mining and Energy Workers' Union of Australia, Western 
Australian Branch made application for an Order pursuant 
to Regulation 80 of the Industrial Relations Commission 
Regulations 1985, for production of documents in relation 
to Application 1557 of 1991; and 

Whereas the Commission listed the matter for hearing on 
the 19th day of September 1991, having waived procedural 
regulations pursuant to Regulation 92; and 

Whereas the hearing of the application, the Respondent's 
solicitors made application for adjournment on the basis that 
it wished to seek further instructions from its client; and 

Whereas the Commission declined the application for 
adjournment on the basis of the custom and practice of the 
Commission in handling such applications, and in accor- 
dance with the Commission's view of the meaning and 
purpose of Regulation 76(2), 80, and 81 of the Industrial 
Relations Commission Regulations 1985; andWhereas the 
Respondent apposed the issue of the Order on merit on the 
basis of statements contained in a report prepared by the 
Deputy Registrar of the Industrial Relations Commission at 
the direction of the Commission; and 

Whereas the Commission made it clear that the only 
purpose to which the Deputy Registrar's report would be put 
was for the Commission to determine whether the matter 
might be solved by conciliation or not; and 
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Whereas the Commission, after hearing from the parties, 
was satisfied that the Order sought ought to be granted; 

Now therefore the Commission pursuant to the powers 
vested in it under the Industrial Relations Act 1979, hereby 
Orders that within seven days the Respondent produce for 
inspection by the Applicant such of the following documents 
as are in its possession, power or control: 

1. A copy of the incident report relating to the 
alleged incident of 2nd September 1991. 

2. A copy of the report provided to Mr R. Williams 
at Base "6" on 23rd September 1991 and copies 
of photographs taken by Mr Williams. 

3. A copy of the record of interview taken by Mr 
Oliver and Mr Campbell on 24th September 1991. 

4. Copies of any additional statements provided by 
Mr Campbell and Mr Oliver on 24th September 
1991. 

5. A copy of the medical report regarding the injuries 
Mr Costello sustained on 23rd September 1991 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy 

Workers' Union of Australia, 
Western Australian Branch 

and 
Robe River Iron Associates. 

No. 41 of 1992. 
COMMISSIONER J.F. GREGOR. 

24 January 1992. 
Preliminary Reasons for Decision. 

THE COMMISSIONER: The purpose of this application is 
to seek a variation to Order No. 1906 of 1991 which Order 
issued on the 20th of December 1991. The Orderwas issued 
on the application of the Applicant in these proceedings 
seeking that the Respondent produce for inspection certain 
documents which are said to be relevant to the hearing of 
Application 1557 of 1991. 

After the issue of the Order it appears that the 
Respondent's Solicitors made the documents available to 
the Applicant. However the Applicants Agent apparently 
decided that he wished to obtain copies of the documenta- 
tion. The reason for this request was later said to be that the 
Applicant had decided to brief Counsel and the Solicitors 
wished to inspect the documents. It was the view of the 
Applicant that to have Counsel attend the offices of the 
Respondent's Solicitors to inspect the documents and then 
transcribe them was unreasonable. However in due course 
they were inspected by the Agent of the Applicant who, 
according to him, made notes of the information contained 
in the documents. 

In its answering statement, the Solicitors for the Respon- 
dents had indicated that they had allowed the inspection of 
the documents as was provided for in the Order but later the 
Respondents agent had telephoned them and demanded that 
the documents be copied and/or posted to him. The 
Respondent's Solicitors were unable to comply with that 
request. There were, according to the Notice of Answer of 
the Respondent's Solicitors, but not tested by evidence or 
admitted during proceedings, allegations that the Applicants 
Agent stated that if the documents were not copied then he 
may bring 200 members of his union to the Solicitors 
offices. Further, that there may be other repercussions for 
the Respondents operations. 

The Applicant submits that it was unable, or did not 
during the time that it sighted the documents at the 
Respondent's Solicitors office, make adequate recording of 

their contents and that it was essential to the conduct of its 
case because of certain markings on the documents that they 
be inspected by its Solicitors. However it was not the 
intention of the Applicant to introduce either of the 
documents in question into evidence during the proceedings. 

On behalf of the Respondent it was submitted by Mr 
Lilburne, of Counsel, that power does not exist for the 
Commission to order the production of a copy of the 
documents. He says the provisions of Regulation 80 of the 
Industrial Relations Commission Regulations 1985 are clear 
in that the Regulation provides only that a Commission can 
make an Order directing any party to proceedings to produce 
for inspection by the Applicant for such an Order any book, 
paper or document in its possession, if that book, paper or 
document is relevant to the matters in issue between them. 
He suggests that it is clearly the intention of the Regulations 
to limit the power to that of inspection and that does not 
include copying. Reference was made to the Decision of the 
Industrial Appeal Court in Springdale Comfort Pty Ltd T/A 
Daifield Homes v. Building Trades Association of Unions 
of Western Australia (1987) 67 WAIG 325 is concerned. It 
is the submission of the Respondent that the grounds for 
appeal of that matter did not deal with the question of 
copying of documents even though the matter below 
revolved around an Order to the Applicant in the proceed- 
ings that the Respondent provide a copy of certain 
documents within its possession or power. 

The application which will deal with the matters in 
dispute between the parties is listed for hearing in Karratha 
on Thursday the 30th of January 1992 and because of the 
proximity of that hearing it is necessary that I give answer 
to this application as soon as possible. I will do so by this 
Preliminary Reasons for Decision but in due course it may 
be necessary forme to adumbrate upon the Decision I herein 
make. 

In my view, the Springdale Comfort Case (op cit) contains 
writing by the Learned Judges of the Appeal Court which 
is at point in this matter, but before I go to that I make some 
comment concerning Regulation 80. Regulation 80 does 
appear to be specific concerning the power of the Commis- 
sion to make and Order directing a party to proceedings to 
produce for inspection any book, paper or document. There 
appears to be a limitation, prima-facie, that the power is only 
related to inspection. However, the source of power of the 
Commission comes from the Industrial Relations Act 1979 
and in particular as relates to this matter in Section 27(l)(o). 
That section appears to me to give the Commission broad 
powers to make such Orders as may be just in respect to 
interlocutory proceedings, to be taken before the hearing of 
any matter. The Section contains what is a list of matters 
about which the Commission may make orders. Insofar as 
inspection or production of documents are concerned, those 
matters, as with most others in the list that the Commission 
may make Orders in respect of, are stated disjunctively, that 
is inspection and production are two different things as far 
as Section 27(l)(o) is concerned. Regulation 80 can not 
write down powers vested in the Commission by the Act. 
I think there are sufficient powers for the Commission to 
make the Order sought as long as it would be just to do so. 

Counsel for the Respondent submits to the Commission 
an alternative argument that if it finds it has power to grant 
the application, the conduct of the Applicant in the case as 
set out in the answer ought to be taken into account and in 
those circumstances the Order should not issue. I have not 
in the proceedings before me today tested the allegations set 
out in the Statement of Answer but my observation of them 
is that if, in fact, they did occur, they would be so juvenile 
as to be unworthy of any serious consideration. Even though 
the true party to the Application for trial, that is Application 
No. 1557 of 1991, is the CMEWU, the result of the 
application will only have significance for the employee 
involved, and for him it is extremely important. It is also 
important that it be seen that in respect of the matters 
involving that employee that he be seen to be given a proper 
opportunity to have his grievance ventilated. 

To me these issues outweigh the alleged conduct of the 
Applicant. The time of hearing Application 1557 of 1991 
proper is close. In view of that and taking into account that 
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the supply of the copies of the documents is not an onerous 
imposition on the Respondent, 1 find that it is just in the 
circumstances that an Order issue. 1 will determine this 
application by the issue of an Order varying Order No. 1906 
of 1991 in parts (1) and (3) that the Respondent provide to 
the Applicant a reproduction of the contents of the incident 
report of the 2nd of September 1991 and the Record of 
Interview, taken by Mr Oliver and Mr Campbell on the 24th 
of September 1991. However there needs to be protection 
of ad hoc publication of the documents by the Applicant and 
to ensure this I will require that the reproduction be made 
available to the Applicants Solicitor and that the information 
not be made public without the permission of the Commis- 
sion. 

Appearances: Mr P. Harris appeared on behalf of the 
Applicant. 

Mr R. Lilburne of Counsel appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy 

Workers' Union of Australia, 
Western Australian Branch 

and 
Robe River Iron Associates. 

No. 41 of 1992. 
COMMISSIONER J.F. GREGOR. 

28 January 1992. 
Order. 

HAVING heard Mr P. Harris on behalf of the Applicant and 
Mr R. Lilburne (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers contained in 
Section 27(l)(o) of the Industrial Relations Act 1979 hereby 
orders — 

1. That the Applicant shall advise the Respondent 
the name and address of the solicitors engaged by 
it in Application No. 1557 of 1991. 

2. That on receipt of the information in (1) hereof the 
Respondent shall forthwith supply to the said 
solicitors a reproduction of the documents the 
subjects of (1) and (3) of Order No. 1906 of 1991 
namely the incident report of 22 September 1991 
and the record of interview taken by Messrs Oliver 
and Campbell on 24 September 1991. 

3. That any information obtained from the reproduc- 
tion of the documents described in (2) hereof shall 
not be made public without the permission of the 
Commission. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Scott Printers Pty Ltd 

and 
Mr Willem De Smedt. 

No. 48 of 1992. 
COMMISSIONER C.B. PARKS. 

23 January 1992. 
Order. 

WHEREAS on 16 January 1992 a Notice of Application was 
filed with the Commission by one Ely Baroni, in the name 
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of Scott Printers Pty Ltd, seeking an Order to extend the time 
of filing an Answer in matter No. 27 of 1992; and 

Whereas a Warrant to Appear as Agent authorising one 
Eleonora Maria Baroni to so act for Scott Printers Pty Ltd 
was filed with the Commission on 23 January 1992; and 

Whereas the parties appeared before the Commission in 
Chambers on 23 January 1992 and the Commission 
identified that Ely Baroni and the person named in the 
Warrant to Appear as Agent are one and the same, and such 
person is not an employee or office bearer of Scott Printers 
Pty Ltd; 

And whereas, for the reasons enunciated in the matter of 
Australian Glass Manufacturing Co Pty Ltd and Others v. 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch (71 WAIG 3158), the 
application for Extention of Time is declared a nullity; 

Now therefore, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tracey Cossey 

and 
Bayswater Nominees Pty Ltd trading as Forrest Place Cafe 

and Kiosk. 
No. 51 of 1992. 

COMMISSIONER C.B. PARKS. 
3 February 1992. 

Order. 
WHEREAS on 16 January 1992 a Notice of Application was 
filed with the Commission by the applicant, which sought 
an order to shorten the time for filing an Answer in matter 
No. 50 of 1992 to seven days; and 

Whereas matter 50 of 1992 is an application pursuant to 
s.29 (b) (i) of the Industrial Relations Act 1979; and 

Whereas regulation 21 (3) of the Industrial Relations 
Commission Regulations 1985 (the Regulations) prescribes 
that an answering statement to an application made pursuant 
to s. 29 (b) (i) shall be filed within seven days; and 

Whereas the Commission advised the applicant's agent 
by way of a facsimile transmission on 21 January 1992, that 
prima facie the application for shortened time serves no 
useful purpose and suggested that it be discontinued; and 

Whereas the Commission has received no reply to its 
facsimile transmission of 21 Janaury 1992; 

And whereas the Commission is satisfied that further 
delay to the determination of this application serves to 
unnecessarily delay the processing of application No. 50 of 
1992 by reason of regulation 8(3) of the Regulations; 

Now therefore the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 64 of 

1992 is to be filed in the Commission. 
No. 65 of 1992. 

COMMISSIONER C.B. PARKS. 
23 January 1992. 

Order. 
WHEREAS an application was made by Debbie S. Graham, 
the applicant for an Order pursuant to s.29 of the Industrial 
Relations Act 1979 in application No. 64 of 1992, for 
shortened time for the filing of an answer to the last 
mentioned application; 

Having heard Ms D.S. Graham, the applicant, and there 
being no appearance on behalf of the respondent, in 
Chambers, I, the undersigned Commissioner pursuant to the 
powers conferred on me under the Industrial Relations Act 
1979, do hereby order and direct: — 

(1) That the Applicant Ms D.S. Graham, shall 
forthwith serve a copy of Application No. 64 of 
1992, its accompanying statement and this Order 
on Springsteen Pty Ltd. 

(2) That any answer to the claim in Matter No. 64 of 
1992, (lodged with the Commission on 21 
January, 1992) to be lodged with the Commission 
shall be so lodged and a copy thereof served on 
the Applicant within 7 days of receiving a copy 
of the aforementioned application and a copy of 
this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

2. That, with respect to matters No. 134 and 135 of 
1992, applications for substituted service, Ferro- 
Clean Industries are exempted from the require- 
ment of Regulation 12 that it serve a copy of the 
Notice of Answer and Counter Proposal in matters 
No. 52 and 53 of 1992 upon the union party to the 
Industrial Spraypainting and Sandblasting Award 
1991. 

(Sgd.) G.G. HAI.LIWELL, 
[L.S.] Senior Commissioner. 

NOTICES— 
Cancellation of Awards/ 

Agreements/Respondents— 
Under Section 47-— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the — 

A.W.U. Divers and Tenders' Award, 1966 
on the grounds that there are no longer any persons 

employed under the provisions of that award. 
Any person who has a sufficient interest in the matter 

may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 21st Day of January, 1992. 
(Sgd.) J. CARRIGG, 

Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ferro-Clean Industries 

and 
The Operative Painters' and Decorators' Union of Australia, 

West Australian Branch, Union of Workers and Others. 
No.s 133, 134 and 135 of 1992. 

Industrial Spraypainting and Sandblasting Award 
No. A33 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
10 February 1992. 

Order. 
WHEREAS applications for substituted service have been 
made pursuant to Regulation 90 of the Industrial Relations 
Commission Regulations; 

And whereas the matters were heard ex parte before me 
in Chambers; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 and 
Regulation 92 of the Industrial Relations Commission 
Regulations hereby order— 

1. That, with respect to Matter No. 133 of 1992, an 
application for substituted service in Matter No. 
132 of 1992, Ferro-Clean Industries is hereby 
exempted from the requirement of Regulation 12 
that it serve a copy of the Notice of Application 
in Matter No. 132 of 1992 upon the union party 
to the Industrial Spraypainting and Sandblasting 
Award 1991, but that Regulation 12 shall continue 
to apply in all other respects. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following party to the Building 
Trades (Construction) Award 1987, namely — 

Stuart McKeown 
30 Cliff Street 
MARMION WA 6020 

on the grounds that the abovenamed person is deceased 
and the business is defunct. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

(Sgd.) J. CARRIGG, 
Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following parties to the Clothing 
Trades Award 1973, namely: — 

Walsh's Pty Ltd 
Top Form Clothing Manufacturers 
Rostelle Pty Ltd 
Jahne Fashions 
Rosa Agnello 
Anna Dressmaker 
Dreske Somoff 
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Foulds Ladies Uniforms 
Nell Gray Fashions 
Lindy's Hideout 
Conlee Manufacturing Company 
Carron Enterprises 

on the grounds that the aforementioned companies are 
either no longer carrying on business in the industry to 
which the Award applies or are not bound by the Award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 29th day of November, 1991. 
(Sgd.) J. CARRIGG, 

Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following parties to the "Earth 
Moving and Construction Award", namely: — 

Archibald and Thorpe 
Baker Construction Co. 
Bolden, Messrs L.H. & G.E. 
Christiani-Nielson and Clough Pty Ltd 
Earthworkers, WA 
Hot Mix Ltd 
Road Pavers Ltd 
Griffiths Bros. 
R.J. Vincent and Co. 
J.L. Fitzsimmons 
Eeslan Engineering Pty Ltd 
Messrs Lange and Aimies 
P. Sauzier 
Balcatta Hirings Ltd 
Aaveling Earth Moving Contractors 
Utah Construction and Engineering Pty Ltd 
McDonalds Constructions 
John Holland & Robinson Pty Ltd 
R.J. Davies 

on the grounds that the Companies named above are no 
longer operating in the Industry. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

DATED this 7th day of January, 1992 
(Sgd.) J. CARRIGG, 

Registrar 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the — 

Immigration Reception Centres Workers Award 
1966 

on the grounds that there are no longer any persons 
employed under the provisions of that award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 21st Day of January, 1992. 
(Sgd.) J. CARRIGG, 

Registrar. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the — 

Industrial Catering Workers (Industrial Relations: 
Berkeley Taylorplan Catering Pty Ltd) Award 1984 

on the grounds that there are no longer any persons 
employed under the provisions of that award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 22nd Day of January, 1992. 
(Sgd.) J. CARRIGG, 

Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission, acting pursuant to 
Section 47 of the Industrial Relations Act 1979 intends by 
order, to strike out the following party from the Plaster, 
Plasterglass and Cement Workers' Award No. A 29 of 1989, 
namely — 

Dickson & Curnuck 
Dorset Street 
BUSSELTON WA 

on the grounds that the aforementioned company have not 
operated a plasterboard factory for many years and therefore 
no longer employ persons under the award. 

Any person who has sufficient interest in the matter may, 
within 30 days of the date of the publication of this notice, 
object to the Commission making such order. 

Dated the 18th Day of October, 1991. 
(Sgd.) J. CARRIGG. 

[L.S.] Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the — 

Residential Child Care Award, 1983 
on the grounds that there are no longer any persons 
employed under the provisions of that award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

DATED This 20th Day of December, 1991 
(Sgd.) J. CARRIGG, 

Registrar 
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PROMOTION APPEALS— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 46 of 1991. 
BETWEEN: 

Ms A. Elam, Recommended Applicant 
and 

Ms D.L. McFetridge, Appellant 
BEFORE THE PROMOTIONS APPEAL BOARD 

COMMISSIONER J.A. NEGUS-Chairperson. 
MR C. FLO ATE- Member. 
MR F. BATES-Member. 

This 28th day of January 1992. 
POSITION: Senior Administrative Officer, Level 4, 

Faculty of Science & Technology, Joondalup Campus. 
Appearances: Mr J. Bateman appeared on behalf of the 

Recommended Applicant. 
Ms T. Walkington appeared on behalf of the Appellant. 

Reasons for Decision. 
THE COMMISSIONER: This is an appeal by Ms D.L. 
McFetridge against the recommendation that Ms A. Elam 
be appointed to the newly created position of Senior 
Administrative Officer—Level 4 in the Faculty of Science 
and Technology at Edith Cowan University. This is one of 
five new positions which arose from a restructure occa- 
sioned by the W.A. College of Advanced Education gaining 
University status. The former College's schools now 
become faculties and receive an increased measure of 
administrative support. 

When a decision was taken to allow the appointment of 
a Senior Administrative Officer at Level 4 to each faculty 
it would have been industrially acceptable to reclassify the 
Level 3 positions already in existence and effectively 
promote the incumbents without appeal. The employer 
honoured its policy to the letter by advertising the new 
opportunities and it is worth noting that in doing so the way 
was left open for some outstanding new employee to achieve 
accelerated career advancement or indeed for an incumbent 
of mediocre performance to be denied further promotion. 

Given the similarity between the Duty Statements of the 
new posts and the former Level 3 positions, it is not 
surprising that the occupants of those jobs claim an 
advantage in regard to specific, relevant experience. 
Speaking for myself alone, I think it was unfortunate that 
the selection panel apparently placed such great emphasis 
on experience gained within the faculty or school. The 
Public Service Commissioner promotes the concept of a 
career public service and his guidelines encourage depart- 
ments and agencies to facilitate the movement of 'career' 
public servants between agencies. The aim appears to be the 
development of a cadre of generic administrative officers, 
at Level 4 for the sake of the illustration, who would be 
uniformly useful and effective in any number of departments 
or sections. That concept seems to me to fit squarely within 
the philosophy of career paths enunciated in the Structural 
Efficiency Principle. I am confident that, in the long term, 
the administrative services provided to the University will 
be enhanced by the adoption of the career concept as 
opposed to locking officers into the service of a specific 
faculty. 

Turning to the contest for this vacant item, the Board 
notes that the employer is indeed fortunate in having to make 
the difficult choice between two such highly competent 
officers for appointment to the Level 4 post. The appellant 
perhaps can establish some advantages over the recom- 
mended applicant in relation to financial management 
criteria and the usefulness of her tertiary studies. Ms Elam 
provided a convincing explanation of the relevance of her 
tertiary studies to the job at hand. She cited an enviable 
record of academic distinction. 

Board members are of the view that either of these 
officers would be well able to fill the role of Senior 
Administrative Officer. The Selection Panel has chosen Ms 
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Elam for the promotion mainly on the basis of her prior 
experience and success in performing similar functions. 
That choice leaves the appellant with the onus of convincing 
the Appeal Board that the Panel has overlooked some factor 
and that she has a better claim to the promotion. Ms 
McFetridge was not able to discharge that onus so her appeal 
must be dismissed. She may be consoled to some extent by 
the knowledge gained from the evidence in the appeal 
proceedings which was not available to her earlier—viz: she 
has been identified as suitable for promotion to a level 4 
position. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. PAB 28 & 29 of 1989. 
Between: 

S.L. Phillips 
P.R. Luzi 

Recommended Applicants 
and 

S.K. Gaunt. 
Appellant. 

BEFORE THE PROMOTIONS APPEAL BOARD. 
This 16th day of September, 1991. 

POSITION: Steward/Stewardess Marketing Branch —East 
Perth — Westrail. 

Appearances: Mr D. Detez appeared on behalf of the 
Recommended Applicants. 

Mr T. Costa appeared on behalf of the Appellant. 

Reasons for Decision. 
THE COMMISSIONER: These are appeals by Ms S.K. 
Gaunt against the recommendations of Ms S.L. Phillips and 
Mr P.R. Luzi for promotion to the vacant positions of 
Steward/Stewardess by Westrail. 

There are a total of 5 positions to be filled and Ms Borger, 
who was recommending officer, gave evidence of the 
selection interview which of itself was a somewhat unusual 
procedure for Westrail. The appellant, Ms Gaunt, while she 
expressed no concerns at the time, feels in retrospect that she 
did not have an opportunity to give as good an impression 
as she would have wished. 

We learn from experience and doubtless all three parties 
to these appeals would on another occasion of a group 
interview ensure that they claimed a fair share of the 
attention. As we were told however it does not help if you 
are seen to be too dominating or intrusive. 

Be all that as it may, the 'de novo' nature of these appeal 
proceedings provides an opportunity for the parties to 
demonstrate their attributes in a different interview setting. 
Ms Borger told us that the recommended applicants had 
excelled in communication and interactive skills. Our 
observation in this forum suggests that Ms Gaunt is at least 
as well skilled in this area as the other parties. 

I note in passing that Ms Gaunt did not lodge appeals 
against all recommended applicants and if she gains nothing 
else from these proceedings I can proffer the sound advice 
that one should keep every avenue open rather than 
assuming defeat without entering the contest. 

The Industrial Relations Act requires the Board to 
consciously discount all experience or qualifications gained 
by any of these parties after 1 February 1991—that is the 
date the last vacancy occurred. This restriction strengthens 
the appellant's claim in relation to the recommendations 
because at that point in time Mr Luzi can claim no 
experience in serving the needs of Westrail's travelling 
clientele. He has useful relevant experience in the hospitality 
industry, but it does not match Ms Phillips prior service on 
the trains in 1973. Ms Gaunt's term in the kiosk and the 
restaurant is of course highly relevant. 
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In terms of general experience dealing with retail 
customers both Ms Phillips and Ms Gaunt can point to a 
variety of work over a much longer period than Mr Luzi. 

At the end of the day we can all agree that all three parties 
to these appeals would be extremely effective in the role of 
Steward/ess. Taking all of the evidence into account it is the 
decision of the majority of this Board that in February 1991 
Ms Gaunt's claim to the position was stronger than Mr 
Luzi's so her appeal for that vacancy is upheld. 

(Sgd.) J.A. NEGUS, 
[L.S.] Chairperson. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 45 OF 1991. 

Between 

Mr Lew Temov 

Recommended Applicant 

and 

Mrs M.J.M. Northover 

Appellant. 

BEFORE THE PROMOTIONS APPEAL BOARD. 

COMMISSIONER J.A. NEGUS-Chairperson 
MR OWEN MIDDLETON-Member 

MR FRANK BATES - Member. 

This 12th day of December 1991. 
Position: Administrative Officer, Level 4, Faculty of 

Education, Mt. Lawley Campus. 

Appearances: Mr J. Bateman appeared on behalf of the 
Recommended Applicant. 

Mrs M.J.M. Northover appeared on her own behalf. 

Reasons for Decision. 

THE COMMISSIONER: This is an appeal by Ms J. 
Northover against the recommendation that Mr L. Temov 
be appointed to the newly created position of Senior 
Administrative Officer Level 4 in the Faculty of Education 
at Edith Cowan University. This new position has developed 
from a restructure made necessary by the former W.A. 
College of Advanced Education gaining University Status. 
The recommended applicant had, since 1987 been the 
Administrative Officer Level 3 in the College's School of 
Education. As part of the restructure it was decided that each 
faculty would now be supported by Administrative Officers 
at Level 4, 3 and 2 with clerical/word processing personnel 
at Level 1. 

It was explained to the Board that it might have been 
possible to merely reclassify the existing Level 3 Adminis- 
trative Officers to the new positions. Such a movement 
would be in conflict with the University's policy on 
recruitment, selection and appointment of staff, a policy 
which we note in passing mirrors the Public Service 
Commission guidelines and embodies principles of merit 
selection and equal opportunity. Much of the appellant's 
argument in these proceedings was directed to her view that 
the essential qualification requirement as advertised was set 
at a level which debased the status of the Level 4 position. 
She went so far as to suggest that the situation may have 
been manipulated so as to remove any barrier to Mr Temov's 
application. Our attention was drawn to previous advertise- 
ments and those of other institutions where completion of 
Secondary Year 12 was the essential qualification. 

The evidence before the Board confirms that the 
appellant's assertions are partially correct but the sinister 
innuendo has no basis and is indeed roundly rejected by all 
of the witnesses. The fact is that Ms Hutchinson initiated a 
change to the mooted essential qualification for these Level 
4 positions as early as November 1990. As she explained in 
her evidence, to require a tertiary qualification as essential 
Would have restricted the field of applicants to about 30% 
of the general staff and would have offended equal 
opportunity principles. To attract a field of suitable 
applicants the University would have been forced to 
advertise outside the institution. 

The University's action is completely in accord with 
equity principles now accepted across the public sector in 
pitching essential qualifications barriers as low as possible. 
The guiding philosophy is that the opportunity to apply for 
a position should be extended as widely as possible. The fair 
selection of the applicant best suited to perform the duties 
of the post will depend upon the skills and abilities required. 
Those attributes may have been acquired through successful, 
relevant experience or perhaps by virtue of gaining certain 
qualifications. The task of a selection panel is to examine 
the available evidence and to choose the candidate who can 
best demonstrate possession of the required skills and 
abilities. 

The selection task demands a much closer investigation 
than the making of a set of unwarranted assumptions. Ms 
Northover urged the Board to accept that she had a better 
claim to the promotion because she had achieved a 
significantly higher level of academic achievement than Mr 
Temov, so it followed she must be of greater merit. To 
accept that thesis would be to ignore the work experience 
of the recommended applicant. He has filled a similar 
position at Level 3 for about four years. His duties and 
responsibilities were closely related to those of the vacant 
item. Significantly, as was pointed out by witnesses with 
some understandable indignation, his performance has been 
outstandingly impressive and competent. He has found 
ready acceptance in the workplace at committee level from 
senior academics who do not question his qualifications; 
they value his contribution. 

The public sector's classification system, based on 
specific job descriptions and duty statements, did not evolve 
by accident. It is a fact that successful experience at Level 
3 is a proven and reliable demonstration of possession of the 
skills and abilities required for a similar position at Level 
4. The appellant has a difficult task in establishing that better 
skills and abilities have been developed by tertiary studies, 
service at Level 1 and 2 and other experiences in private life. 

The selection panel questioned the relevance of the 
appellant's specific studies and this Board has not been 
presented with any evidence beyond assertions which might 
establish an advantage in relation to any of the essential 
selection criteria. It is our unanimous view that the appeal 
must be dismissed. 



438 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

NOTICES—Union Matters- 

No. 348 of 1991. 
The above application was made by the Construction, 

Mining and Energy Workers' Union of Australia, Western 
Australian Branch and United Timber Yards, Sawmills and 
Woodworkers Employees' Union of Western Australia and 
is for amalgamation pursuant to section 72 of the Industrial 
Relations Act 1979. 

A Notice relating to the above application and including 
details of the rules of the proposed new organisation relating 
to the qualification of persons for membership was 
published in volume 71 —Part 1, Sub-part 4, page 1143 of 
the Western Australian Industrial Gazette. 

The matter has been part-heard by the Full Bench and 
AMENDED NOTICE is given that the name of the proposed 
new organisation is NOW to be "THE CONSTRUCTION, 
MINING, ENERGY, TIMBERYARDS. SAWMILLS AND 
WOODWORKERS UNION OF AUSTRALIA-WEST- 
ERN AUSTRALIAN BRANCH". 

This matter has been listed for further hearing by the Full 
Bench on 16 April 1992. A copy of the rules of the proposed 
new organisation may be inspected at my office, 815 Hay 
Street, Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfied the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the "Industrial Relations Commission 
Regulations 1985". 

T. POPE, 
DEPUTY REGISTRAR. 

12 February 1992. 

INDUSTRIAL TRAINING ACT— 

Appeals dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Tile Shop 

and 

Roger Victor Twigg. 

COMMISSIONER A.R. BEECH. 

11 February 1992. 
Order. 

WHEREAS an appeal was lodged pursuant to s.37C of the 
Industrial Training Act 1975; 

And whereas the appellant has subsequently advised the 
Commission that it no longer wished to proceed; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order — 

That the application be dismissed. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 




