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ROWLAND AND FRANKLYN JJ 
This is an appeal from a decision of the Full Bench of the 

Western Australian Industrial Relations Commission dis- 
missing an appeal against an order of the Commission. 

The grounds of appeal are set out in full in the reasons 
of Nicholson J and need not be repeated. 

The proceedings which gave rise to this matter com- 
menced on 6 September 1989 when the present respondent, 
as applicant, gave notice of application for a "s 44 
conference", the grounds of which were: 

"Members of the C.M.E.W.U. employed by Hamer- 
sley Iron Pty Ltd at their Dampier rail operations are 
in dispute with their employer over a claim that they 
should be paid for working time lost during a dispute 
over safety issues. 

Employees withdrew their labour at 1800 hours on 
15th July and claimed that several problems associated 
with the train braking systems made it impossible to 
run trains safely. 

Work resumed at 1100 hours on 26th July 1989 when 
the workers had been assured that the several safety 
issues had been investigated and rectified. 

The assistance of the Commission is sought to 
resolve the dispute so that payment may be made by 
the company for all or whatever portion of time lost that 
the Commission deems appropriate. 

We request that the conference be held in Karratha 
and the following people by (sic) required to attend. 

The Hamersley Iron Rail Manager or his Nominee 
Hamersley Iron Industrial Officer 
The State Secretary of the C.M.E.W.U. or his 
Nominee 
Mr Paul Bates 
Mr Chris Gate. " 

At the end of the hearing Commissioner Kennedy 
ordered: 

"THAT Hamersley Iron Pty Limited pay to 
each employee in its rail operations who withdrew 
his/her labour at ISOOhours on 15 July 1989 a sum 
equivalent to the remuneration he/she would have 
received had he/she worked as rostered from 1800 
hours on 15 July 1989 to 1800 hours on 18 July 
1989." 

An appeal to the Full Bench against this order was by a 
majority dismissed. 

It was agreed before us that subject to the evidence we 
could have regard to statements made by the respondent's 
advocate, Mr Keegan, in opening the case before the 
Commissioner at first instance. 

He announced that the relief sought was that members of 
the Union "shall be paid for time lost during a dispute". He 
claimed that as a consequence of the dispute employees 
withdrew their labour at 1800 hours on 15 July 1989 and 
returned to work at 1100 hours on 26 July 1989 and he 
explained that his task was to show that the employees 
concerned used strike as a last stand to demonstrate their 
concern or perhaps fear "that several problems associated 
with train braking systems rendered the continuous running 
of trains consisting of 200 ore cars to be not only unsafe but 
dangerous". 

The facts outlined by Mr Keegan in his opening are as 
follows. Late in June or early July a dispute occurred 
between union representatives and management concerning 
a braking problem with loaded ore trucks. A union 
representative was incensed enough to resign from the 
Safety Committee in protest at what he said was the lack of 
action and the suggestion that three incidents being 
discussed were caused by driver error rather than faulty 
brakes. Between 6 to 12 July further complaints were made 
and as a result on 13 July the union wrote complaining of 
several problems. The first related to problems of a roster, 
the second: 

"...regarding the train brakes and associated air 
problems including pumping up of trains, excess 
leakage, heavy application and the brakes leading off 
within short periods of time after being applied these 
matters have become a major concern to the whole 
group of rail crew and as related to you we will be 
meeting to discuss the position amongst ourselves next 
Wednesday. 

While we do not claim that all the trains aren't safe 
we have reached the position where there have been 
several instances of potential collision if running meets 
had been scheduled. 

Despite the crews being aware of adverse braking, 
if the situation is not put right we feel it will not (sic) 
only be a matter of time before there is a collision." 

Included under this complaint was a complaint of lack of 
preventative maintenance contributing to the brake problem. 

Other discrete matters of complaint concerned the 
inspection of trains and overloading. 

Mr Keegan said that on 14 July a 200 car train due to 
depart was tested and found to have 20 pairs of brakes 
applicable to 40 cars not working. A second test showed 16 
pairs of brakes applicable to 32 cars not working, 7 pairs of 
which had worked on the first test. This, he said, 
demonstrated the erratic behaviour of the braking system. 
Notwithstanding this, he said an order was given to send off 
the train. The rail road regulations provided that a tolerance 
of 2% of cars in a train with brakes isolated would be 
permitted. Management, however, gave an undertaking to 
the Union later on the 14th that no pairs with defective 
brakes would run and, he said, on that day over 200 ore cars 
were removed from service. The next morning, 15 July, 6 
cars on a train were carded as not working, having either 
defects or isolated brakes but, notwithstanding the undertak- 
ing that no pairs with defective brakes would run, that train 
was nevertheless run. This, he said, was in any event 2 more 
than the company's rail road regulations allowed in respect 
of a 200 car train. He said that Union members contended 
that the brakes dispute was a safety issue, that they followed 
the procedures of the Safety Code, and that in so doing they 
believed they were not obliged to follow the provisions of 
Clause 1 ("Prevention of Disputes") of the Award. 

Mr Keegan's "submission" to this point was supple- 
mented by evidence led from Mr Bates, a locomotive driver 
and secretary convenor of the Union. His evidence rele- 
vantly was as follows. Following a Union meeting on 5 July 
he met with Mr Reiffel, one of the appellant's superinten- 
dents, to discuss three specific incidents in which train 
drivers had experienced difficulties in braking a train and the 
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company view thai such difficulties were due to driver error. 
One such incident involved his co-driver. Mr Reiffel 
remained of the view that driver error was to blame in each 
case, with which he did not agree because in his view, on 
the occasion his co-driver was involved, the co-driver "had 
done what he should have done. I didn't feel that any slight 
mistake he might have made would lead to the train 
mishandling like it did". He gave no further particulars of 
that or of the other two incidents. Because of Mr Reiffel's 
attitude he wrote the letter of 13 July referred to by Mr 
Keegan quoted in part above. Then occurred the events of 
14 July and the undertaking given by management as 
referred to by Mr Keegan. Mr Bates was asked specifically 
as follows about the braking problems identified by Keegan 
in respect of the train which was sent off on 14 July: 

"What would this indicate to you, as an experienced 
locomotive engineman?—It indicated to me that 
sometimes the brakes weren't working, sometimes they 
were. They were erratic. 

Can you explain to the commission what you believe 
to be the consequences of an erratic braking system?- 
-My problem with an erratic braking system would be 
that 1 wouldn't know if they were going to work or not 
and if they didn't it would affect the braking 
characteristics of the train and extend them beyond the 
perimeters that I'm used to." 

It is common ground that it was and is the function of the 
yardmen to be satisfied by tests that the braking system of 
each train is in order before it leaves the yard and that it can 
only leave if the yardmen and the driver, all members of the 
respondent Union, certify them as being in order. 

Mr Keegan said that following the departure of the train 
on the morning of 15 July with 6 cars with brake defects or 
isolated brakes carded, the Union Committee met to discuss 
the matter. In the course thereof Mr Reiffel rushed in and 
told the meeting that because of an error that train had left 
and that the cars in question would be shunted off en route 
to its destination. "After further debate" the Committee 
resolved to invoke the Safety Code on 200 car trains. He 
added that it was invoked "also" because 180 car trains 
were far easier to handle under adverse braking conditions 
and that the reduction in car numbers per train would enable 
the company to have all cars examined, repaired and tested 
by full qualified people in a workshop environment. The 
decision "to invoke the Safety Code" was then conveyed 
to the company which "did not accept the Union's 
viewpoint". He said that Mr Murdoch, the company's 
Manager, Railways Operators and the registered Mine 
Manager, then "observed" a brake test on a 200 car train 
scheduled to leave that afternoon and, on completion of the 
inspection, declared the train safe to go. He said that the train 
crew, Messrs Prescott and McKenney, "acting in accor- 
dance with the Committee's invocation of the Safety Code" 
refused to haul more than 180 cars and were stood down 
without pay. As a result a strike was declared as from 1800 
hours on 15 July. 

Bates was not asked in evidence-in-chief about the 
incident of the morning of 15 July when a train left the 7 
Mile Yard with 6 ore cars said not to have effective brakes. 
In cross examination, however, he agreed that on 14 July 
Management had endeavoured to defuse the situation by 
giving a directive that the rail road regulations would be 
strengthened by ensuring that the 2% tolerance for faulty 
brakes would be reduced to nil. He agreed that the train 
could not have left without the yardmen and its driver 
certifying that the brakes were in order. The fact that 2 
yardmen and the driver had so certified was not disputed. 
He further agreed that the Union's position was that Union 
members were not to run trains of over 180 cars. The 
following exchange occurred during his evidence-in-chief: 

"I move now to the question of the stoppage of work 
and I ask firstly could you please explain to the 
commission why and under what circumstances the 
decision was taken to invoke the safety code on 200 
trains?—Our concerns regarding the erratic brake 
behaviour plus in our opinion the company's inability 
or the company not wanting to accept that they had the 
problems of the magnitude we thought they had —we 

were of the opinion that 180 car trains were a lot easier 
to handle. There's a lot less weight. They gather a lot 
less momentum and it gives us some 20 extra car 
lengths to come to a stand in sidings. All round, they 
are an easier train to handle than 200. 

Are you saying they are a safer train to handle?— 
Yes. 

Do you recall the circumstances that led Mr 
Murdoch to observe a brake test on a train scheduled 
to leave the 7 Mile yard at 1400 hours on 15 July 
'89?—It was my understanding after some 3 or 4 hours 
of discussions we weren't getting anywhere. It led to 
a fair sort of argument. The meeting came to a finish 
and as I understand the safety code regulations, the 
acting general manager, Mr Murdoch was then in a 
position to determine as the registered mine manager 
whether something was safe or wasn't." 

He continued: 
"Can you explain to the commission the events that 

followed Mr Murdoch's declaration that the train was 
safe to go?—The committee in the morning had taken 
the decision that we would reduce the train size to 180 
cars, which was 90 per cent of the load. From that 
committee meeting an instruction went out in the form 
of a notice, written by myself, that members had been 
instructed to abide by the safety code position we had 
adopted in the interests of safety. After Mr Murdoch 
inspected the train and passed it fit to go, it was our 
opinion that he had a vested interest in doing so, so we 
again instructed the particular crew who were trav- 
elling with it, that they weren't to take more than 180 
cars. 

What followed then?—The crew involved were 
taken off pay, as far as the sub-branch is concerned, 
being taken pay is a stand-down. The branch has 
traditionally accepted a position that we don't accept 
selective stand-downs. That led to a strike, general 
strike, at 1800 hours. 

Can you explain to the commission the manner in 
which the dispute or the strike was finally resolved?— 
-The strike was finally resolved, in that by commission 
order the company was instructed to only run 180 car 
trains until such time as the whole fleet had been 
inspected and repaired or taken out of service. It's my 
understanding that eventually 400 or 500 cars were 
taken out of service. It was also resolved on the basis 
of the memorandum of agreement you read into 
transcript that firstly Mr Murdoch should never have 
dealt with the matter and secondly, that matters of 
safety didn't fit within clause 1; thirdly that there 
shouldn't have been stand-downs over the matter and 
fourthly we arrived at an arrangement whereby crews 
would be returned to their home depot in exchange for 
us making their equipment safe." 

Bates conceded in cross-examination that it was the 
Union Committee which invoked the Safety Code at its 
monthly meeting on 15 July and that it was not invoked by 
any individual who had seen some immediate source of 
danger. He said the Union view was that an individual was 
unable "to truly determine whether he was in an unsafe 
position or not". He agreed that he had declined Mr 
Murdoch's invitation to discuss the matter further on that 
day, his offer to attend the full brake test of the train then 
due to leave, and to discuss the maintenance ramifications 
when it was suggested that the manager responsible for 
maintenance of ore cars be called in for that purpose. He 
conceded that the company could put together a train of 200 
cars that was safe, that Murdoch had declared as safe the 
train which the drivers had been instructed by the Union not 
to drive and was not prepared to argue that the yardman and 
the driver had each signed the usual certificate of safety. The 
following exchange occurred: 

"The signing of the certificate really is the signing 
of the acceptance that the braking system is safe and 
alright to run, isn't it?—It's signing that the train 
brakes, the parameters and that are within the operating 
rules, yes. 
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Your evidence has also been that you put out a notice 
instructing all members to abide by the committee 
decision of not running cars of more than 180 
cars —right?—Yes. That was a decision taken by the 
committee." 

Of Mr Murdoch's declaration of the train's safety, 
Mr Keegan told the Commissioner: 

"Such a declaration really put the cat amongst the 
pigeons, as it were, for the rail crew rostered for duty 
on that particular train, Messrs A. Prescott and M. 
McKennie, acting in accordance with the sub-branch's 
invoking of the safety code, refused to lift or haul more 
than 180 cars from the 7 Mile Complex or yard. As a 
consequence of this refusal Messrs Prescott and 
McKennie were officially informed that their pay had 
been stopped. 

Notwithstanding possible technical argument about 
the exact words used, it is my submission that the two 
drivers were in fact stood down or suspended from duty 
and as a consequence strike action resulted as from 
1800 hours that day, 15 July 1989. The strike action 
resulted because the company continued to insist that 
what the union maintained was an unsafe and danger- 
ous practice, was to continue. Further drama was then 
to follow as a result of a refusal by the company to 
return crews up-track at the time of the strike to their 
home depot." 

The above statements and evidence make it clear that the 
strike resulted from a Union decision which was, in the 
vernacular, "one out all out". About 150 men went on 
strike. Many were not involved with any questions of safety. 

Mr Murdoch gave evidence that he in fact tried to involve 
the Manager of Rolling Stock Maintenance in the meeting 
of 15 July with Mr Bates and other Union representatives 
to discuss the safety issue but those persons refused to 
discuss that matter further. He said that the Union 
representatives made allegations of general problems but 
said nothing to substantiate specific problems relating to the 
safety of brakes. He said: 

"...the union decided that they weren't going to 
participate any further in my investigations as the 
registered manager and they said that as far as they 
were concerned we were going round in circles and 
nothing was being achieved. I then tried to advise them 
in fact that we weren't going around in circles, I was 
trying to get to the bottom of what their problems were 
and to call in some further assistance to ascertain 
whether or not there was any problems perceived from 
the rolling stock maintenance area. They then de- 
parted—walked out of the meeting and had nothing 
further to add to it. I subsequently called the manager 
of rolling stock maintenance in and we continued the 
investigation without the union group." 

He said later that day: 
"I rang Mr Bates at home and said that as far as we'd 

gone with the investigation, I was quite prepared at that 
point in time as the registered manager to inspect every 
train along with the yardman, to ensure that the braking 
systems were in fact safe as each train departed —and 
1 was prepared to do that over a period of time. If it took 
2 or 3 days and in fact night shift or whatever it was, 
to accompany those people to ensure that that in fact 
was happening. The invitation was issued to the union 
group to participate but that was declined." 

He advised the yardmen that acting as the registered 
manager he was going to observe them doing a brake test 
on a train in accordance with the rules and they were to point 
out any problems associated with the train as the brake test 
was being conducted. The test he observed was that done 
to the train to be driven by the drivers Prescott and 
McKenney that day. All that was found in that test was a 
chip out of one wheel. That car was taken out of service, 
leaving 198 cars. The two yardmen who conducted the test 
then signed the relevant certificate. He went on: 

"The locomotive driver in fact refused to sign the 
brake certificate and he wanted to argue with me about 

the cars — being that he was instructed by his union that 
he was to only take 180 cars. I advised him that I was 
there as the registered manager and not— 

Could I stop you just there?—Right. 
You have said that he said that was as a result of a 

union position. Did he ever at any stage allege a lack 
of safety?—No, at no stage did he allege a lack of 
safety and no stage did he, as an individual, express any 
concerns about the safety." 

Eventually the driver did sign the certificate (which was 
admitted into evidence) and that meant that, according to 
accepted procedures, that train was safe to run. Murdoch 
also gave evidence in cross-examination that some of the 
matters thrown up by both later and previous examinations 
of complaints showed minor leakages which would not have 
the effect of making braking erratic or any effect on safety. 
He explained that if a yardman is not completely satisfied 
that a train is safe to go he does not sign the brake test 
certificate and the train does not go. It is the yardman's duty 
to either fix any fault found or to "cut the vehicle out" for 
further maintenance in the workshop. The yardmen had in 
fact not been cutting out or carding cars for workshop repairs 
to their brakes and so there was no evidence to substantiate 
the allegations of brake problems. 

It is not necessary to give any further detail as to the 
dispute. Mr Keegan submitted that the respondent accepted 
that "if an employee chooses to strike they must pay the 
price and accept the consequences unless, on a question of 
safety to themselves and to others, they have no option", 
and relied upon the test set out by Gregor C in Australasian 
Meat Employees Union, Industrial Union of Workers, Perth, 
West Australian Branch v. Derby Industries Pty Ltd trading 
as Globe Meats 67 WAIG 1295 at 1297. The "dicta 
establishes that the question to be answered in such matters 
is whether there was a hazard of sufficient moment to cause 
employees to fear for their safety or, if in fact they were 
reasonably entitled to believe that a hazard existed, so as to 
justify the action taken by them". It is not necessary for us 
to decide whether this is the correct test. It is quite clear on 
the undisputed evidence, that the two drivers were stood 
down because they refused to drive a train which had been 
properly inspected and passed as safe, and this was never 
disputed by anyone. The reason the drivers refused to drive 
was because the union had directed that they were not to 
drive more than 180 cars. They having been stood down the 
strike was called for that reason and all members of the 
respondent situate at Dampier, irrespective of their duties, 
went out on strike in accordance with the objective "one out 
all out". 

The men refused to return to work in accordance with an 
order of Gregor C made 18 July, which was conditional on 
trains being limited to 180 cars pending resolution of the 
dispute. They returned to work on 26 July. 

That in broad outline was the material before the 
Commissioner. We hesitate to say that they were the facts 
because most of the respondent's case was led from the Bar 
table and even that was unspecific and conflicted in many 
areas of fact and emphasis with the evidence of the 
respondent's witness. 

It is perhaps informative to note the respondent's 
explanation, as understood by Commissioner Kennedy as to 
the reason why there was no return to work in accordance 
with Commissioner Gregor's order of 18 July. The 
Commissioner said: 

"There was a meeting of CMEU members on 19 
July 1989. It was attended by 91 members. According 
to the CMEU the members expressed concern at what 
was seen as the Company's provocative stance on the 
situation of the up-track crews, its insistence that 
Clause 1 —Prevention of Disputes of the Iron Ore 
Production and Processing (Hamersley Iron Pty Lim- 
ited) Award 1987 had been breached and its ignoring 
of genuine safety concerns. The CMEU says it denied 
then and did so again for the purposes of this matter 
that there was any breach of Clause 1. It says that at 
all times it was following safety procedures and Clause 
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1 had no application at all. There was no return to work 
in compliance with the order." 

In dealing further with the matter, the Commissioner said: 
"Mr Bates acknowledges that the Order resolved the 

safety issue but asserts that the CMEU 'is of the 
opinion that as night follows day, the rest of the dispute 
involving the action of the Company in not bringing the 
up-track crews back to Dampier stemmed from the 
safety issue'. " 

She continued: 
"The tests to be applied in matters of this kind are 

not precise. But, by the very nature of the questions 
posed, it is important that vigorous scrutiny be applied 
in each instance. I say this because the employment 
contract involves respective benefits and responsibili- 
ties for the parties to it. One of these is safety. It is a 
fundamental right that the work environment be safe. 
That right carries with it the fundamental obligation 
that the right to safety not be raised as a means to exert 
power in respect of other issues or to otherwise 
denigrate that right by abusing it for ends other than 
safety. Unless there is conviction that a withdrawal of 
labour on safety grounds is sound or soundly reached 
there cannot be any justification for intervention to 
require a payment of wages by an employer for that 
could well foster an improper and ultimately dangerous 
attitude in lieu of genuine safety concerns." 

We doubt that anyone would disagree with that comment. 
The Commissioner continued: 

"I have very carefully examined all the facts which 
go to the withdrawal of labour by the members of the 
CMEU in this instance and the circumstances in which 
the strike continued. I have also carefully examined the 
respective claims by the parties and the specified codes 
of conduct set down for resolution of issues. And of 
course there is the evidence of the two witnesses." 

Apart from the rather strange comment which was almost 
an afterthought, as it were, concerning "the evidence of the 
two witnesses" which was the only sworn evidence before 
her, the Commissioner made no further mention of "the 
specified codes", which we take to be a reference to the 
award provisions for settlement of disputes and the Safety 
Code, neither of which were complied with by the 
respondent in any way at all. 

The Commissioner then gave her conclusions: 
"I have concluded that there were genuine and 

reasonable concerns about the safety of the train 
braking system on loaded ore car trains held by 
enginemen and that these were raised properly by 
individuals and by the CMEU a number of times. I have 
also concluded that the management did not share these 
concerns at all at first but, on reflection, concluded that 
a change in policy was appropriate and implemented 
it but, as it turned out, ineffectively. 

The strike occurred, it seems to me, because of 
genuine and reasonably held concerns about safety, the 
failure of the Company to ensure that its policy was 
effected consistently and the subsequent and conse- 
quent deterioration in trust. To this extent I have 
concluded that the CMEU's claim should succeed." 

The order was limited to the start of the strike until the 
order of the 18th made by Gregor C who directed the men 
to return to work. Importantly the Commissioner made a 
finding "that it cannot be established as fact that there was 
indeed an unsafe practice or condition applying in the rail 
operations", and she concluded her reasons as follows: 

"What is pre-eminent in these conclusions is that 
while the safety concerns were real and reasonably 
based, the CMEU from the point of rejection of the 
Commission's order to return to work converted the 
strike into one which was not grounded on safety 
issues." 

It seems to us that the learned Commissioner dealt with 
this dispute on the basis that the appellant so conducted itself 
over a period by firstly, not accepting Union complaints 
about the state of the brakes on cars and then by giving a 

direction on the 14th which it failed to enforce on the 15th, 
as to deteriorate to such an extent the mutual trust which 
should exist between employer and employee as to justify 
the Union going on strike. All of this in the context of 
employees having a genuine belief reasonably held that if 
the size of trains was not reduced to the extent nominated 
by the Union, there was an immediate risk to the safety of 
train crews which justified the whole of the workforce 
withdrawing their labour and being paid for the period that 
the safety concern was maintained. 

That is not the way in which the case was opened by Mr 
Keegan, nor was it the case particularised in the application, 
nor the case revealed by the evidence of Mr Bates which was 
of alleged concerns about erratic braking behaviour, the 
magnitude of which the company would not accept, that 
trains of 180 cars were easier and safer to handle and that 
consequently the Safety Code was invoked on 200 cars. Mr 
Keegan in closing the case predicated it as being based on 
the procedures of the Safety Code and the principle 
enunciated by Gregor C in the Australasian Meat Employees 
Union case which he cited. He expressly made it clear that 
the Union had not complied with the normal dispute 
resolution provisions of the Award for that reason. 

The respondent's whole case before the Commissioner 
was that it acted in accordance with the Safety Code. It is 
not necessary to spell out the procedures for resolution of 
disputes set out in detail in the award. These were not 
complied with by the respondent concerning this matter on 
15 July or any other date. It is not suggested by the 
respondent before us that they were. It is pertinent, however, 
to note the provisions of the Safety Code and it will be 
remembered that the respondent made its application based 
on the claim that "Employees withdrew their labour at 1800 
hours on 15 July and claimed that several problems 
associated with the train braking system made it impossible 
to run trains safely". 

The Safety Code is in the following terms: 
"(1) The parties recognise that problems related to 

safety and other hazardous situations may arise 
from time to time which require immediate 
attention and decision. 

(2) (a) An unsafe and hazardous situation shall be 
defined as a situation on a worksite which is 
considered to endanger the safety of an 
employee or employees. 

(b) To this end, the parties agree on the 
following procedures:- 

(i) in the event of such a situation becom- 
ing apparent to an employee, the em- 
ployee shall discuss that situation with 
the supervisor; 

(ii) if the matter is not resolved the em- 
ployee shall be allowed to contact the 
shop steward of the work section and the 
shop steward and supervisor shall im- 
mediately confer in an attempt to re- 
solve the matter to the satisfaction of all 
concerned; 

(iii) in the event of no immediate agreement 
being reached between the supervisor 
and shop steward, work may be sus- 
pended in that particular situation pend- 
ing agreement being reached between 
the head of department and the convenor 
for the union or unions concerned; 

(iv) if no immediate agreement is reached 
between the head of department and the 
convenor for the union or unions con- 
cerned, the employee or employees 
shall be re-allocated to another job. 

(3) Failing agreement being reached under subclause 
(2)(b)(iv) of this clause, the head of department 
shall confer with the manager registered under the 
Mines Regulation Act, 1946—1979, from whom 
a final decision on the matter shall be given. 
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(4) When it is necessary for work to be done to rectify 
a dangerous situation, the company and the unions 
will co-operate to ensure maximum safety to all 
employees concerned with such work." 

On the undisputed evidence this Code was totally ignored 
by the respondent. The drivers of the train inspected and 
passed as safe on 15 July did not refuse to drive it because 
it was not safe, but because the Union Committee had 
directed unilaterally that its members should not drive a train 
of more than 180 cars and, after refusing to discuss or take 
part in investigating and testing the brakes of that and other 
trains and after one of its drivers had acknowledged it to be 
safe, specifically repeated that direction to those drivers. 
There was no safety issue of any immediacy which 
otherwise might arguably justify such unilateral action or 
the subsequent strike action. 

The Commissioner noted the existence of the provisions 
in the award concerning safety and dispute resolution and 
then so far as her reasons disclose ignored them. In our view 
she thereby demonstrated misapprehension of the nature of 
the dispute and failed to address the relevant evidence. 

In our view, there is no evidence to support the applicant's 
case as it appeared on the papers and as opened, nor, even 
if it were open for the Commissioner to reach the 
conclusion, a case based on a breakdown of the employer/ 
employee relationship as found by her. 

We turn now to the manner in which the appeal to the Full 
Bench was dealt. 

The President saw the dispute as involving safety issues. 
He recited some of the facts and the provisions of the Safety 
Code in full. He then made no further reference to the Safety 
Code. He set out the Commissioner's reasons as follows: 

"The Commission at first instance found, having 
canvassed the facts (see pages 14-15 (A.B.)): 

(1) That there were genuine and reasonable 
concerns about the safety of the train braking 
system on loaded ore car trains held by 
enginemen and that these were raised prop- 
erly by individuals and by the C.M.E.U. a 
number of times. 

(2) The management did not share these con- 
cerns at first, but, on reflection, concluded 
that a change in policy was appropriate and 
implemented it. 

(3) The strike occurred because of genuine and 
reasonably held concerns about safety, the 
failure of the company to ensure that its 
policy was effected consistently and the 
subsequent and consequent deterioration in 
trust. 

(4) It could not be established as a fact that there 
was indeed an unsafe practice or condition 
applying in the rail operations. 

(5) The issue of the up-track crews was an 
industrial issue quite distinct from any safety 
issue. 

(6) The safety concerns were real and reasonably 
based, but the C.M.E.U. from the point of 
rejection of the Commission's order to return 
to work converted the strike into one which 
was not grounded on safety issues." 

We should deal with each of these numbered findings on 
the evidence. 
1. There were in fact concerns about safety that were 

expressed both orally and in writing. There was simply 
no evidence to show that they were genuine or 
reasonable or that they were objectively sustainable or 
proven facts or facts as found. 

2. The only evidence on the subject was that Management 
did not believe the expressed concerns were valid but 
in an effort to maintain industrial peace resolved to 
change the 2% allowance a car to nil. Due to an error 
this was not carried out on one train but the Union was 
told immediately of the error and that it was being 
rectified. 

3. The strike occurred because the Union unilaterally 
resolved that 180 cars only would be permitted, and 
specifically directed the train drivers involved, despite 
a finding that the train was safe, "that they weren't to 
take more than 180 cars". On their compliance with 
that direction they were stood down and the principle 
of "one out all out" was applied. 

4 & 5. These matters were not in issue. 
6. There was evidence from Bates, an experienced driver, 

that he had real concerns for safety based on two 
reported incidents of erratic brake behaviour, an 
incident in which his co-driver was involved, all 
relating to 200 car trains, and a report of a brake 
inspection on 14 July 1989 of a similar train as to 
evidence of erratic brake behaviour. As to this last 
mentioned train, Mr Keegan said it was nevertheless 
ordered to be run. There was no evidence from the 
persons who did the inspection and no complaint that 
it was run after failing to pass the necessary tests or that 
the necessary certificates of safety were not duly 
signed. There was no evidence of complaint to 
management of the alleged erratic braking before the 
train set off. The Commissioner at first instance held 
that these concerns were real and reasonable. It could 
not be said, however, that Bates had any real concern 
as to the safety of the train involved in the dispute of 
15 July. He refused to take part in the investigation into 
its safety and the testing of its brakes and effectively 
refused to turn his mind to the question of its safety. 
As the Commissioner found, there was no evidence to 
support a finding that the existing practice or any 
condition applying in the rail operations was unsafe. 
There was no evidence to support a finding that the 
safety concerns'were objectively sustainable in reason. 
The evidence of the signing of the safety certificates 
positively established that there were no safety con- 
cerns held by the drivers or yardmen involved about the 
train the subject of the dispute of 15 July. The drivers' 
refusal to drive was solely to comply with a Union 
directive with no attempt to follow or concur with the 
Safety Code procedures. 

Ground 4 of the present appellant's grounds of appeal 
before the Full Bench was: 

"On the evidence, the Commission should have 
found that Prescott and McKenny refused to drive a 
train as a result of a direction given by the respondent 
and not because of any alleged unsafe or hazardous 
condition of that train." 

This was dealt with by the President as follows: 
"I now refer to ground 4. That asserts that the 

Commission at first instance should have found that 
Messrs Prescott and McKenny refused to drive a train 
as a result of a direction given by the respondent and 
not because of any alleged unsafe or hazardous 
condition of that train. 

In fact that ground ignores the evidence. The 
evidence was as follows. There were a number of 
incidents involving problems with brake systems on 
trains reported to management. 

There were reported incidents involving Messrs 
Reiffel, Bates and McPherson. 

These matters were raised with the appellant's 
Superintendent of Mainline Rail Operations, Mr Reif- 
fel, who attributed these matters to error. 

Put shortly, because of a number of incidents with 
rolling stock, including findings that 20 out of 200 ore 
cars on one train had non-functional brakes, on 12 July 
1989 over 200 ore cars were removed from service and 
Mr Reiffel told Mr Bates that no pairs of cars with 
defective brakes would leave the seven mile yard. 

However, the union's complaint was that this policy 
was breached the next day. 

Thereafter there was a C.M.E.U. sub-committee 
branch meeting at which some anger was expressed at 
the company. 
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The Commission at first instance found that the 
meeting decided to invoke the safety code, and at 1130 
hours on 12 July 1989 a delegation informed the 
management that on safety grounds C.M.E.U. members 
would only work trains of 180 cars or less on the basis 
that these were easier to handle and much safer and this 
would enable, because of the opportunity to rotate cars, 
proper testing and maintenance to be carried out. [N B 
'12 July' should read '15 July'] 

What then occurred was that the crew on a train 
which was cleared to depart with 200 cars refused to 
work it unless 20 cars were taken off, followed by a 
refusal by the company to return cars which were up 
track. 

There were various meetings held including one by 
the C.M.E.U. local sub-committee. 

The company then sought an order that the employ- 
ees return to work. That order was made by Gregor C. 
on 18 July 1990. Its terms included a term that the 
respondent impose safety procedures. However, there 
was no return to work by the employees in compliance 
with the order. There were discussions on 20 July 1989 
and subsequent negotiations between the C.M.E.U. and 
the company. 

What the evidence reveals is that the employees 
ceased to work because of a dispute over safety matters 
involving the trains, whether the narrow and direct 
reason was that they refused to drive as a result of a 
direction given by the respondent or not. It is therefore 
somewhat a sophist's argument to say that they refused 
to comply with a direction." 

With respect, that entirely misses the point. It does in fact 
contain errors of fact and omissions of fact. There was no 
finding and the evidence does not establish that, for the 
reasons there identified by the President, over 200 cars were 
taken out of service or that Mr Reiffel gave the undertaking 
to Mr Bates. But, more importantly, the assertion in ground 
4 is the fact clearly established by the evidence and it matters 
not that the direction resulted from a claim or belief by the 
Union that trains of only 180 cars were safer than those of 
200 cars or that some trains on other occasions had operated 
with brake deficiencies, although only after a certificate of 
safety had been issued by the Union members responsible 
therefor. As a fact the assertion was uncontested at the 
hearing. 

Commissioner Gregor agreed with the President and was 
not prepared to interfere with the Commissioner's finding 
at first instance "that there was a genuine reasonably held 
concern about safety and of a failure by the company to 
ensure that its own policies were applied consistently that 
led to a subsequent and consequent deterioration in trust". 

The difficulty we have is that that finding of the 
Commissioner was not the matter in issue before her and is 
unsupported by the evidence. As the application reveals the 
strike occurred because of a claim "that several problems 
associated with the train braking systems made it impossible 
to run trains safely". That claim was not made out and 
indeed was not sought to be made out. Nor was the fact of 
a genuine and reasonably held concern about safety. 

Assuming for present purposes that the test is as stated 
by the Full Bench namely: —that those concerned with the 
running of the trains "held real and reasonably based 
concerns for safety in the running of trains with faulty brakes 
or the system of running them", then on that basis the first 
requirement for the respondent was to establish, either by 
an acceptance of the opening given by its advocate or, where 
the matter was in issue, by evidence, that, not only was there 
an apprehension of risk to safety, but that it was reasonably 
held and, on the facts, objectively sustainable in reason and 
further that the immediacy of the risk was such as to justify 
the usual procedures being ignored. There was no such 
evidence before the Commissioner. 

Again, accepting for the purpose of argument but without 
deciding that it is correct that the test is as set out by the Full 
Bench, then we are, with respect, in complete agreement 

with the reasons given by Commissioner Fielding in his 
minority judgment where he said: 

"I consider that the learned Commissioner's disce- 
tion (sic) miscarried in the application of the jurisdic- 
tion. She concluded, inter alia, that 'it cannot be 
established as a fact that there was indeed an unsafe 
practice or condition applying in rail operations'. On 
the evidence such a finding was virtually inevitable. 
However, she went on to conclude that the employees 
concerned went on strike 'because of genuine reasona- 
bly held concerns about safety, the failure of the 
Company to ensure that its policy was effected 
consistently and the subsequent and consequent deteri- 
oration in trust'. She also noted, quite correctly in my 
view, that unless there was a withdrawal of labour on 
'sound and soundly based' concerns of safety the 
Commission could not intervene to require a payment 
of wages by the Appellant. 

As the Full Bench held in Western Mining Corpora- 
tion Ltd v. The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers (supra) 
at p. 3530, the test in matters of this nature is not the 
genuineness of the belief held by the employees, but 
the reasonableness of the belief. The evidence clearly 
indicates that the two crew members stood down for 
refusing to drive the train assigned to them, refused to 
drive it, not so much because of concerns for their 
safety, but because of the Respondent's directive to its 
members not to operate trains consisting of more than 
180 waggons (sic). The Respondent may well have 
issued that directive because of a belief that it was 
unsafe to operate trains consisting of more than 180 
waggons (sic). However, there was little evidence to 
suggest that the directive was well based on safety 
grounds, as indeed the learned Commissioner appears 
to have found. Furthermore, the evidence does not 
indicate that the two crew members held the belief that 
the directive was well founded. Indeed the evidence 
suggests that one of the crew signed the necessary 
documentation to indicate that the particular train was 
safe to operate. Such evidence as there is on the matter 
suggests that the crew refused to drive the train on the 
occasion in question merely to comply with the 
Respondent's directive. 

Moreover, I do not consider the evidence capable of 
supporting a conclusion that the strike which followed 
the standing down of the two crew members was 
occasioned by concerns over safety. The preponderance 
of the evidence suggests that the real cause of the strike 
was the fact that the Appellant stood down two of the 
Respondent's members for refusing to drive a train as 
directed. The Respondent's agent in his opening 
submissions before the Commission indicated that the 
strike began because the two members of the Respon- 
dent were stood down for refusing to drive a particular 
train. The Respondent's convenor, Mr Bates, acknowl- 
edged in his evidence that the Union traditionally did 
not accept selective stand downs and that this led to the 
strike, which he described as a 'general strike'. It was 
a strike of all the respondent's members at Dampier, 
not merely of the train drivers. Even if driving the train 
in question was likely to put in jeopardy the safety of 
the two crew members who were stood down, it does 
not follow that the safety of the Respondent's other 
members who went on strike is or was put in jeopardy. 
In the circumstances it is difficult to comprehend how 
all of those who went on strike could have had a 
genuine fear for their safety let alone a reasonable 
belief in that respect. I therefore consider that the 
learned Commissioner was in error in concluding that 
the strike was caused by reasonably held concerns for 
safety." 

We also agree entirely, with respect, to that learned 
Commissioner's comments where he said: 

"There is another important, if not an overriding, 
consideration. The Award provides an elaborate proc- 
ess for the settlement of disputes. That process includes 
a commitment not to engage in industrial action until 
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the process is complete. On this occasion that appears 
not to have been followed by the Respondent or its 
members. In those circumstances it seems to me that 
only in an exceptional case should the Commission 
exercise its discretion in favour of the employees 
engaged in conduct which is inconsistent with their 
obligations under the dispute settling process." 

Counsel for the respondent pointed out that in the exercise 
of its jurisdiction the Commission has wide powers and 
sought to rely on tlu provisions of S 26 (1) (a) and (b) to 
justify the findings and orders made. With respect those 
provisions do not dispense with the need for evidence. Nor 
do they carry the connotation that an alleged grievance shall 
be deemed substantiated by the fact that it is made. Without 
evidence on which to act the Commission cannot know 
whether in fact it is acting according to equity, good 
conscience and the substantial merits of the case. It is not 
bound by rules of evidence, but it nevertheless must have 
evidence in the acquisition of which it may inform itself as 
it thinks just. In the present case it informed itself by taking 
evidence from Mr Bates on behalf of the respondent, Mr 
Murdoch on behalf of the appellant, and, it would seem, 
from such facts put forward from the Bar table as were not 
in dispute. That material in our opinion, for the reasons 
given, could not justify the order made and the provisions 
of s 26 (1) (a) and (b) do not and cannot alter that state of 
fact. 

If the action of a Union in causing the withdrawal of 
labour is ever to be justified in proceedings under the Act, 
the facts to justify it, if not agreed, must be established. The 
so called safety issue on which the respondent relied for such 
justification was not established and indeed seems to have 
been overtaken by a "breach of trust" finding —based on 
an apparent inconsistent application of the appellant's 
"policy" — itself not a ground relied on by the respondent. 
Even in industrial matters the case relied on must be 
squarely claimed so that the real issues can be canvassed by 
all the appropriate parties and each can be confident that the 
resolution of those issues will determine the resolution of 
the particular industrial matter. In any event, although there 
is some evidence on which it could be found that in the 
period immediately preceding the strike the appellant 
announced policy changes which in error were breached on 
one occasion, the evidence falls far short of any justification 
for a strike and does not in any way justify the making of 
the order. The provisions of Clause 12 of the Award which 
provide: 

"(12) The employer is under no obligation to pay for any 
day not worked upon which the employee is 
required to present for duty, except where this 
award makes specific provision for payment for 
such absence." 

give added emphasis to the view, if further support is 
required, that there must be hard evidence to establish as fact 
that workers who claim to withdraw their labour and demand 
payment in reliance on the provisions of the Safety Code 
must at least establish not only compliance with those 
provisions but an immediate and reasonable and objectively 
sustainable belief that their safety, or, perhaps that of their 
colleagues, is at risk in terms of the Code, ie in such a way 
as to "require immediate attention and decision". 

The appellant's ground that there was no evidence to 
support the findings that the safety of members was at risk 
or that they held a reasonable apprehension that their safety 
was at risk is sustained. The appeal accordingly succeeds as 
a matter of law. It is neither necessary nor helpful to consider 
the other grounds of appeal. 

We would allow the appeal and set aside the order of the 
Full Bench and the Commissioner at first instance. 

NICHOLSON J 
The appellant seeks to have set aside on this appeal an 

order of the Full Bench, made by majority, dismissing an 
appeal from an order of a Commissioner in the following 
terms: 

"That Hamersley Iron Pty Limited pay to each 
employee in its rail operations who withdrew his/her 
labour at 1800 hours on 15 July 1989 a sum equivalent 

to the remuneration he/she would have received had 
he/she worked as rostered from 1800 hours on 15 July 
1989 to 1800 hours on 18 July 1989." 

The matter came before the Commission on the applica- 
tion of the respondent made on 6 September 1989 seeking 
the assistance of the Commission to convene a conference 
pursuant to s 44(9) of the Industrial Relations Act 1979 
("the Act") to resolve a dispute which was said to have 
arisen in the following circumstances: 

"Members of the C.M.E.W.U. employed by Hamer- 
sley Iron Pty Ltd at their Dampier rail operations are 
in dispute with their employer over a claim that they 
should be paid for working time lost during a dispute 
over safety issues. 

Employees withdrew their labour at 1800 hours on 
15th July and claimed that several problems associated 
with the train braking systems made it impossible to 
run trains safely. 

Work resumed at 1100 hours on 26th July 1989 when 
the workers had been assured that the several safety 
issues had been investigated and rectified. 

The assistance of the Commission is sought to 
resolve the dispute so that payment may be made by 
the company for all or whatever portion of time lost that 
the Commission deems appropriate." 

The Commissioner did not make any findings of fact or 
credibility and, in her reasons, restated evidence heard by 
her. She did, however, make findings in the following terms: 

(1) there were genuine and reasonable concerns about 
the safety of the train braking systems on loaded 
ore car trains held by enginemen and these were 
raised properly by individuals and by the the 
respondent a number of times; 

(2) the management did not share these concerns at 
all at first but, on reflection, concluded that a 
change in policy was appropriate and imple- 
mented it but, as it turned out, ineffectively; 

(3) the strike occurred because of genuine and 
reasonably held concerns about safety, the failure 
of the appellant to ensure that its policy was 
effected consistently and the subsequent and 
consequent deterioration in trust; 

(4) it could not be established as fact that there was 
indeed an unsafe practice or condition applying in 
the rail operations; 

(5) there was no justification at all on safety grounds 
or on grounds of reasonably held fear for safety 
for continuing the strike; 

(6) the safety concerns were real and reasonably 
based, but the respondent from the point of 
rejection of the Commission's order to return to 
work converted the strike into one which was not 
grounded on safety issues. 

The Commissioner formulated the law to be applied to 
these findings in the following way: 

"The tests to be applied in matters of this kind are 
not precise. But, by the very nature of the questions 
posed, it is important that vigorous scrutiny be applied 
in each instance. I say this because the employment 
contract involves respective benefits and responsibili- 
ties for the parties to it. One of these is safety. It is a 
fundamental right that the work environment be safe. 
That right carries with it the fundamental obligation 
that the right to safety not be raised as a mean to exert 
power in respect of other issues or to otherwise 
denigrate that right by abusing it for ends other than 
safety. Unless there is conviction that a withdrawal of 
labour on safety grounds is sound or soundly reached 
there cannot be any justification for intervention (sic) 
to require a payment of wages by an employer for that 
could well foster an improper an ultimately dangerous 
attitude in lieu of genuine safety concerns." 

From the order of the Commissioner ordering payment 
the appellant appealed to the Full Bench. The members of 
the Bench (Sharkey P, Fielding and Gregor CC) were 
unanimous in dismissing a ground to the effect that the 
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Commission had no jurisdiction to hear the claim. The 
President and Gregor C dismissed the other grounds of 
appeal. Fielding C would have allowed the appeal on the 
ground that the test to be applied is not the genuineness of 
the belief held by the employees, but the reasonableness of 
the belief and that, in all the circumstances, the test could 
not be satisfied on the evidence before the Commissioner. 

In the absence of findings of fact it is necessary to return 
to the evidence as it was presented to the Commission and 
acted upon by the Full Bench, not for the purpose of making 
findings of fact but in order to consider the grounds of appeal 
now raised. 

It is not in dispute that the relevant award governing the 
parties to this appeal at the relevant time was the Iron Ore 
Production and Processing (Hamersley Iron Pty Limited) 
Award ("the Award"). Clause 1 of Division 1 of Part 1 sets 
out a dispute settlement procedure and provides in para 
(2)(d) "it is a commitment between the parties that no 
industrial action will occur whilst these procedures are being 
applied to a conclusion for resolution of any disputed 
issue". Clause 6 of Division 2 Part 1 contains what is 
described as the safety code. It is applicable to "an unsafe 
and hazardous situation" which is defined in para (2)(a) of 
the clause "as a situation on a worksite which is considered 
to endanger the safety of an employee or employees" and 
contemplates problems arising thereout which require 
immediate attention and discussion. The invocation of the 
code therefore requires the existence of a state of fact 
satisfying that description. Furthermore, para (3) of the 
clause provides that if no immediate agreement is reached 
between the head of the department and the convenor for the 
union or unions concerned, the head of department shall 
confer with the manager registered under the Mines 
Regulation Act 1946 "from whom a final decision on the 
matter shall be given". 

The case for the respondent was opened by Mr Keegan 
and it is accepted by both present parties that, subject to the 
sworn evidence, this Court may have regard to what he said. 
He said train braking problems had been experienced in late 
June and early July 1989. On 5 July 1989 a meeting was held 
between the appellant's Superintendent Main Line Railway 
Operations (Mr G Reiffel), the Convenor and Secretary of 
the Dampier sub-branch of the respondent (Mr P Bates) and 
a locomotive engine driver (Mr B McPherson). The meeting 
discussed three specific instances of braking problems. Mr 
Reiffel did not accept that the incidents had occurred as the 
consequence of defects in the braking systems and blamed 
driver error. 

Between 6 and 12 July 1989, said Mr Keegan, rail crews 
on the main line and yardmen conducting brake tests 
continually encountered problems. On 12 July Mr Bates 
again met with Mr Reiffel and advised that defects in train 
braking systems were now a major concern. On 13 July he 
addressed a letter to Mr Reiffel in which he said, relevantly, 
that issues relating to train brakes had become of major 
concern to the respondent and that there was also concern 
at the time yardmen had to spend time inspecting trains and 
conducting brake tests. 

Mr Keegan continued that on 14 July 1989 a train which 
was due to depart the 7 mile complex at 0800 hours was 
brake tested and it was found that 20 pairs of brakes, 
applicable to 40 cars, were not working. A further test 
showed 16 pairs of brakes applicable to 32 cars were not 
applied. At 1600 hours Mr Reiffel advised the respondent 
that no pairs of cars with defective brakes would leave the 
7 mile complex. 

At 0700 hours on 15 July, according to Mr Keegan, a train 
departed the 7 mile complex with 6 ore cars carded by 
yardmen as having defective brakes. The policy of the 
appellant was that the permissible level of cars with brakes 
isolated was set at 2 per cent with the consequence that the 
permissible level in a 200 car train was 4 cars with brakes 
isolated. 

Two hours after the departure of that train, said Mr 
Keegan, the Committee of the Dampier sub-branch of the 
respondent met. Members present were angry that the 
appellant, in their view, was only paying lip service to safety 

issues. After debate, the Committee resolved to invoke the 
safety code on 200 car trains. The effect of this would be 
that only car trains of 180 cars would be operated. 

Mr Keegan continued his opening by telling the Commis- 
sion that at 11.30 hours on 15 July representatives of the 
respondent, including Mr Bates, met with representatives of 
the appellant, including Mr Reiffel, to convey the decision 
of the Committee to invoke the safety code. The meeting 
was later attended by Mr Murdoch, the appellant's Railroad 
Manager who was also the Acting Registered Manager, who 
himself conducted a brake test on a train of 200 ore cars 
scheduled to leave at 1400 hours. He declared the train safe 
to depart. 

Mr Keegan continued: the crew rostered to drive the train 
were Messrs Prescott and McKenney. Acting in accordance 
with the resolution of the sub-branch of the respondent, they 
refused to lift or haul more than 180 ore cars from the 7 mile 
complex or yard. As a consequence they were informed that 
their pay had been stopped. Strike action thereupon resulted 
from 1800 hours that day, 15 July 1989. 

Mr Keegan's opening then recounted that on 17 July 1989 
members of the sub-branch of the respondent attended a 
meeting and endorsed the position taken by the Committee. 
That day the appellant filed an application which resulted 
in a s 44 conference on 18 July and an order by 
Commissioner Gregor for return to work, which was 
subsequently rejected by the respondent's members. Eventu- 
ally, it was said, a memorandum of understanding was 
entered into on 26 July 1989 to resolve the dispute and a 
decision was made by the members of the respondent to seek 
payment for lost time. 

As Mr Keegan put it to the Commissioner, the respondent 
contended that the brake dispute was a safety issue and 
accordingly the respondent and its members "followed 
clearly and completely the procedures of the safety code". 
He conceded that were it not for the presence of a question 
of safety, there would be no entitlement to payment during 
the period in the application. He submitted that the test of 
principle in an application for the payment of lost time over 
a safety measure was that stated fry Commissioner Gregor 
in Australasian Meat Industry Employees' Union, Industrial 
Union of Workers and Derby Industries Pty Ltd trading as 
Globe Meats (1987) 67 WAIG 1295 at 1297: 

"...the question to be answered in such matters is 
whether there was a hazard of sufficient moment to 
cause employees to fear for their safety or, if on the 
facts, they were reasonably entitled to believe that a 
hazard existed so as to justify the action taken by 
them." 

The respondent's first witness was Mr Bates. He gave 
evidence confirming that the first meeting between the 
respondent and the appellant had discussed the three specific 
instances of brake failure and Mr Reiffel's response. His 
evidence then continued: 

"Can you explain to the commission the events that 
followed Mr Murdoch's declaration that the train was 
safe to go? —The committee in the morning had taken 
the decision that we would reduce the train size to 180 
cars, which was 90 per cent of the load. From that 
committee meeting an instruction went out in the form 
of a notice, written by myself, that members had been 
instructed to abide by the safety code position we had 
adopted in the interests of safety. After Mr Murdoch 
inspected the train and passed it fit to go, it was our 
opinion that he had a vested interest in doing so, so we 
again instructed the particular crew who were trav- 
elling with it, that they weren't to take more than 180 
cars." 

In cross-examination Mr Bates identified a brake test 
certificate made immediately prior to the departure of the 
ore train at 0800 hours on 15 July 1989 and having the effect 
of certifying that the train brakes were within the operating 
rules. He said that as far as he was concerned the Committee 
worked through the steps of the safety code. He confirmed 
that the way the safety code was thought to have been 
invoked was by the Committee issuing an instruction to all 
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of the respondent's members not to run trains over 180 ore 
cars. His cross-examination continued: 

"And when they had their pay stopped, the strike 
was then brought about by the motion on the union 
books in respect of one down, all out?—That's correct. 

So the strike really didn't result from any particular 
individual being placed in a potentially unsafe situa- 
tion, did it?—Due to the particular circumstances, we 
felt that an individual was unable and unsure because 
of the erratic nature of the problem, as to whether—to 
truly determine whether he was in an unsafe position 
or not. As I said before we sought then to make the job 
as safe as we could, without unduly affecting the 
company's production level. 

Yes, but the individual concerned didn't raise a 
safety issue, did he? It was an instruction from the 
union that caused him to say he wouldn't run the 
train?—It was an instruction from the committee that 
he didn't run the train. The majority of the members 
of the sub-branch at that time were certainly concerned 
about their safety. 

Let's take the position of the yardmen — the yardmen 
went on strike, didn't they?—That's correct. 

The yardmen don't run trains on the main line, do 
they?—No, they don't run them on the main line. 

There can't actually even be any allegation, whatso- 
ever, in respect of a lack of safety as far as they are 
concerned, then —can there be?—I would dispute that 
strongly. The yardmen are working around trains all the 
time. They are shunting loaded trains, empty trains, 
around the yard —pushing loaded trains back into the 
island dumper—they are always working around the 
trains and expect the brakes to be working in most of 
the circumstances. 

What about the other main line crews who were not 
about to immediately depart upon a train? There was 
no immediate threat to their safety, was there?—They 
were still running 200 car trains around the yard, taking 
them across to the dumpers—just general work. The 
use of the brakes isn't restricted to main line. If the 
brakes don't work you can end up going through Parker 
Point dumper, running into the side of empties, 
etcetera, etcetera." 

The respondent did not call any further witness to support 
its application before the Commissioner. The case of the 
respondent before the Commissioner was therefore that the 
normal procedures for the settlement of disputes did not 
apply because the respondent correctly invoked the safety 
code. 

The case for the appellant before the Commissioner was 
supported by evidence from Mr Murdoch. His evidence was 
that on 15 July 1989 there were a lot of allegations of general 
problems but nothing to substantiate that there were any 
specific problems relating to the safety of brakes on ore cars. 
He said concrete evidence was lacking. He denied that at the 
meeting on that date Mr Bates had said that his concerns 
were of a general nature, adding: 

"I think it was more of a matter of the union had 
made a stand that they were only going to run 180 ore 
cars, regardless of the condition of the fleet and in fact 
their position was quite clear. They weren't prepared 
to move from that position." 

In relation to the test carried out by him his evidence was: 
"As a result of the test, you were completely 

satisfied that that train was safe to run?—As a result 
of that test the full brake test was conducted. During 
that brake test there was one fault found and that was 
a chip out of a wheel that was about 20 centimetres chip 
out of the wheel. After the completion of the brake test 
that offending car was taken out of service which made 
the consist 198 cars. The yardmen then conducted a 
continuity test after putting the train back together 
again. We then proceeded to the locomotive and the 
brake test certificate, before we got onto the locomo- 
tive—I asked the two yardmen, Copley and Highley 
were they completely satisfied that the train was safe 

to proceed. The answer to that was yes. I said, 
"Therefore, then we should give the brake certificate 
to the locomotive driver." I then got up on the 
locomotive with the yardmen. The yardman, Mr 
Highley, signed the brake certificate to the locomotive 
driver. The locomotive driver in fact refused to sign the 
brake certificate and he wanted to argue with me about 
the cars —being that he was instructed by his union that 
he was to only take 180 cars. I advised him that I was 
there as the registered manager and not — 

Could I stop you just there?—Right. 
You have said that he said that was as a result of 

union position. Did he ever at any stage allege a lack 
of safety?—No, at no stage did he allege a lack of 
safety and no stage did he, as an individual, express any 
concerns about the safety." 

He added that he had later been advised that the brake test 
certificate had been signed by the locomotive driver. The 
effect of that certificate, he said, was that the driver and the 
yardman accepted that the train was completely safe to run. 

In cross-examination Mr Murdoch said he was the acting 
registered manager (under the Mines Regulation Act 1946); 
that brake test certificates would be notated with particulars 
of any brakes operating erratically or isolated in accordance 
with the rules; that where there were problems the yardman 
would take the appropriate action to fix the fault in the field 
or cut the vehicles out for further maintenance in the 
workshop; that he had not received and was not aware of 
failures on the main line; and that the yardmen had not said 
there were any problems with the braking systems or other 
componentry in the ore cars because they had not cut cars 
out or carded them for the workshops for repairs. He also 
said that the result of his inspection of the ore cars had 
shown a number of small and minor air leaks but that these 
could not make braking erratic. His evidence was that 
approximately 3000 trains a year were run by the appellant 
and that there were 2000 cars. 

In his reasons as a member of the Full Bench, the 
President summarised his view of the evidence by saying 
that it revealed that the employees ceased to work because 
of a dispute over safety matters involving the trains, whether 
the narrow and direct reason was that they refused to drive 
as a result of a direction given by the respondent or not. In 
his view it showed a number of incidents involving 
problems with brake systems on trains reported to manage- 
ment. Gregor C found that the Commissioner's finding that 
members of the respondent could have held a reasonable 
belief that a hazard existed was open given the evidence of 
events from 12 July to the time of the stoppage. 

The third and fourth grounds of appeal are to the effect 
that there was no evidence to support findings by the Full 
Bench that the safety of the two drivers of the locomotive 
(Prescott and McKenney) or the other members of the 
respondent who went on strike was at risk or that, in either 
case, they had any reasonable apprehension that their safety 
was at risk. 

On behalf of the respondent it is conceded that there was 
no evidence before the Full Bench which could have been 
seen by it as supporting a finding by the Commissioner that 
either Prescott and McKenney or the other members of the 
respondent could have apprehended that they were at risk 
as a consequence of the departure of the train on the 
afternoon of 15 July. However, it is contended that there was 
evidence which entitled the Full Bench to reach the 
conclusion that there was a general apprehension as to safety 
arising in the circumstances. 

This submission on behalf of the respondent is framed in 
relation to wider submissions concerning the manner in 
which s 44(9) is said to operate. It is contended that on an 
application under that sub-section the Commission has a 
wide discretion to "hear and determine" the application. In 
the exercise of that discretion, it is said, the Commission 
must take into account the terms of a relevant award but is 
not bound thereby. In this particular case it is said that the 
Commission did not have to insist upon the application of 
the safety code or the dispute settlement provisions; it is 
enough, so the submission goes, that it resolves the dispute 
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by ordering the payment of a sum of money to the persons 
involved in the dispute. Hence it is contended that it was 
open to the Full Bench to find that the Commission could 
support its findings on evidence of general apprehension of 
safety. 1 am unable to accept these submissions in relation 
to this appeal for the following reasons. 

Sub-section 44(9) reads: 

"Where at the conclusion of a conference held in 
accordance with this section any question, dispute, or 
disagreement in relation to an industrial matter has not 
been settled by agreement between all of the parties, 
the Commission may hear and determine that question, 
dispute, or disagreement and may make an order 
binding only the parties in relation to whom the matter 
has not been so settled." (Emphasis added). 

The question which was not settled by agreement and in 
relation to which the powers of the Commission arose on 
the making of the application by the respondent was that 
described in its application and relied upon by its counsel 
before the Commissioner. That question was unequivocally 
whether members of the respondent should be paid for time 
lost during a dispute over safety issues arising from 
problems associated with the train braking systems in 
relation to which the respondent had invoked the safety 
code. That being the case, it was incumbent upon the Full 
Bench to consider whether there was any evidence to 
support the finding of the Commission that there were 
"genuine and reasonably held concerns about safety", not 
in terms of a general apprehension of safety, but in terms 
appropriate to the application of the safety code. On the 
submissions on behalf of the respondent, such evidence is 
simply not present. 

1 do not wish to say anything of a general nature 
concerning the manner in which the Commission should 
exercise its discretion under s 44(9) of the Act and whether 
it may act in a manner which is different to that 
contemplated by an award pursuant to its powers in this 
sub-section. It is sufficient to say that, in my opinion, the 
nature of the application by the respondent and the manner 
in which the case was put in support of that application 
necessitated that the Commission, and hence the Full Bench 
on appeal, examine the sufficiency of evidence solely in 
relation to whether there was evidence of endangerment to 
establish that the respondent had been entitled to invoke the 
safety code, as it said it had done. It was not the respondent's 
case that in some way there was a general apprehension 
concerning safety. That being the question which came to 
the Commission pursuant to s 44(9), it was only in relation 
to that issue that the powers of the Commission arose. It was 
the respondent who shaped the issue put to the Commission 
and it is not open for that to be re-defined upon appeal. 

It follows that I consider the appellant must succeed on 
the second limb of the fourth ground of appeal. I also 
consider it is entitled to succeed on the second limb of the 
third ground of appeal because the finding of the Commis- 
sioner (to which the ground relates) that "the strike 
occurred...because of genuine and reasonably held concerns 
about safety" must be taken to refer to all the members of 
the respondent including the two members who refused to 
drive the train. 

For these reasons 1 would allow the appeal. 
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JUDGMENT OF THE COURT 
This is an appeal from the Full Bench of the Industrial 

Relations Commission dismissing an appeal from the order 
of the Senior Commissioner who had dismissed the 
appellant's claim that the summary dismissal of a Mr Hicks 
by the respondent had been harsh and unfair and that he 
should be reinstated with consequential relief. 

At the commencement of the appeal the appellant sought 
to amend its grounds of appeal in a way which really only 
expanded the basic thrust of the appeal. In the event we 
reserved our decision on whether to allow the amendments 
but allowed counsel for the appellant to argue the amended 
grounds. It is unnecessary to set them out in full. They cover 
some four pages. They are drawn in a way to bring them at 
least in terms within the ambit of s 90(2) of the Industrial 
Relations Act 1979 which limits a right of appeal to this 
Court relevant to this case to the ground that the decision 
is erroneous in law. In this case the grounds in effect assert 
that there was no credible evidence to support the 
respondent's allegation that Hicks had assaulted one of the 
patients at the respondent's hospital. 

The grounds also raised arguments concerning the onus 
of proof and concerning an alleged denial of natural justice 
at the initial inquiry before the respondent's officers. It is 
not necessary nor, in our view, proper for us to consider the 
former. The Senior Commissioner was well aware that the 
onus was on the employer and that the burden of proof was 
on the balance of probabilities. He said so. The appellant 
also faces difficulties in relation to its complaint of lack of 
natural justice. Both at the hearing before the Senior 
Commissioner and again before the Full Bench the 
appellant's advocate, in answer to enquiries from the Bench 
in each case, expressly accepted that if each Bench was 
satisfied that the nurse in fact had assaulted the patient in 
the manner asserted, then that action justified summary 
dismissal. Both the hearing before the Senior Commissioner 
and the hearing of the appeal proceeded on that basic 
premise. Some evidence was led which suggested that there 
were defects in the manner and form in which the initial 
enquiry which led to the dismissal took place. That issue 
tended to be overtaken by the concession made at first 
instance and more particularly before the Full Bench when 
it was again accepted that if it was found as fact that the 
assault, as alleged, did take place then that was sufficient to 
uphold the summary dismissal of the applicant's member. 

It is true that in this type of application before the 
Industrial Relations Commission the proper question to ask 
is: 'Has there been or has there not been oppression injustice 
or unfair dealing on the part of the employer towards the 
employee." Northwest County Council v. Dunne (1971) 126 
CLR 247{xe "Northwest County Council v. Dunne (1971) 
126 CLR 247" at 263. That will usually involve a question 
both as to the procedure involved in any inquiry into the 
incident which leads to the dismissal as well as ascertaining 
the facts of the dismissal itself. In this case the appellant's 
advocate conceded that the issue before the Senior Commis- 
sioner was, as we have indicated, whether or not the assault 
occurred, it being accepted that if it did then summary 
dismissal was justified. 

What did cause some confusion is that the Senior 
Commissioner at first instance stated in his reasons that he 
could not find any fault of any magnitude in the way in 
which the respondent's inquiries were conducted and that 
those conducting the inquiry could have reached the 
conclusion on balance as a result of their inquiries that the 
offence took place. But more importantly, he found on the 
evidence before him that the offence took place and that 
made it unnecessary for him to make any resolution on the 
natural justice question. Similarly with the Full Bench. They 
said it was unnecessary, in the light of the concession made, 
to consider the form or content of the respondent's initial 
inquiry. In fact, they also considered it and found a few 
non-important defects. But it was not necessary for their 
decision to further consider that matter. 

The case concerned an alleged assault by a male nurse, 
Hicks, on an elderly patient, Findlay. The only witness to 
the events was Nichols, another elderly patient at the 
hospital. 

In order to succeed on appeal to this Court it is necessary 
to show that the acceptance by the Senior Commissioner of 
Nichols' evidence that the assault took place, confirmed, as 
it was, by the Full Bench, cannot be sustained. Complaints 
that the Senior Commissioner did not make reference to 
evidence which could lead to an inference that Hicks was 
not the type of person to be involved in this type of activity 
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and made no reference to other peripheral evidentiary 
matters cannot, in our view, be sustained if the Commis- 
sioner's acceptance of Nichols' evidence is upheld. 

The substance of the appellant's case is that the only 
witness to the events in issue, namely Nichols, was an aged 
and infirm patient who was found by the Full Bench 
(contrary to the finding of the Senior Commissioner) to be 
biased against Hicks. It was also said that Nichols had an 
imperfect recollection of events and gave conflicting and 
contradictory evidence as to those events. 

Nichols was aged 84. Direct medical evidence indicated 
that he was reasonably alert and vital. Indirect evidence 
relating to patients of this type generally will not, in our 
view, be sustained where it conflicts with such direct 
evidence. Nichols stated that he was in the bedroom when 
Hicks came in and started to "go crook" abusing him (Mr 
Findlay) who was in an adjoining bed. Findlay was aged in 
excess of 84 and was suffering from dementia and Nichols 
said that Findlay complained about being taken out by 
Hicks. Nichols said that Hicks was pushing Findlay around 
the door and was abusing him and he saw that they went out 
the door. He said: 

"But anyway he came past the foot of my bed and 
he was backing him along and he come straight out, 
through the big door into the passage and when he got 
down there he turned up —like this way —so then he 
stopped. 1 didn't catch what was said and then I heard 
a hell of a noise. I thought, 'Jesus, somebody's copped 
it.' It wasn't me. So anyway soon there were people 
coming from everywhere. I didn't see which way they 
were coming from. There were people all around the 
place and stopped the barney. Old George, he was 
getting around there for (inaudible) 3 weeks and Christ 
didn't he ever abuse him. 

Righto?—(Inaudible) 84 and when he gets out to 
walk around he's on a stick most times and a strong 
puff of wind could come along and blow him over. 

Bill, did you actually see the blow struck or did you 
only hear it?—Well, yeah, sort of—and the next 
(inaudible) you had a fair idea of what had happened, 
then you saw the evidence and if you couldn't put two 
and two together and not get five, well, there was 
something wrong. It had (inaudible). 

MS MORELL1NI: Bill, just to clarify for me, did 
you see him hit George?—Well, you'd have to see him 
through —because he was back on me. See, he was 
throwing off at him out here, through the door. I think 
where he misjudged things was that he thought that he 
thought he was a shade further around the corner, you 
see, going down the — and he thought he was far enough 
around that he couldn't see it. But he was back on 
me —so I couldn't see through him because I was 
looking through him but you saw the two of them there. 
You saw what had happened right up until he hauled 
off and —it was the noise that got back to me and I'm 
looking straight at them and it ended when George had 
dropped " 

In cross-examination the following exchange occurred: 
"Now, you say you couldn't see this young fellow 

hit Mr Findlay but you said you ?—Well, I could 
see one side of him but I couldn't see the actual side 
that hit him. 

So you didn't see him hit him?—No. He was 
standing back on to me. Say that's the doorway there 
where he was, he was on the angle there. I was up in 
this bed with my head down this end, just down there. 
When he stood at the side in my line of vision he was 
actually back on to me. 

Right?—But still you could see him make the swing. 
You could hear the thump. 

What did the noise sound like? Was there something 
else you could think of- ?—Yeah, two jokers 
having a scrap. You'll have to go to a boxing match. 

Have you ever heard a sound like that?—Yes, many 
times." 

Nichols conceded that he did not like Hicks. In 
re-examination he confirmed the impression we have 
obtained from reading the transcript of his evidence that he 
could see Hicks swinging a punch but could not see it land 
because Hicks was standing between him and Findlay. He 
said: 

"So you could see this sort of angle, could 
you?—Well, you could see —if you could get the exact 
angle they were both standing in you could see what 
they were doing but it would only be an inch or two 
one way or the other (inaudible) bearing on it. He just 
hit him in the one spot. He clocked him here, straight 
under the eye. 

And you saw that?—Well, 1 saw the bung eye for 
about 3 weeks there.' 

The Senior Commissioner heard and saw Nichols giving 
evidence. He was aware that Nichols had not made an 
immediate report of the event and he was aware that no other 
evidence had been called, although the suggestion from 
Nichols was that other nurses arrived on the scene. 

Hicks gave evidence. It became apparent that no 
complaint had been made for at least a fortnight after the 
alleged incident and Hicks could only think of one incident 
which might have been relevant which was when Findlay 
had struck him shortly before the Matron of the hospital 
walked passed and had a discussion with him. He denied any 
assault. In answer to a question from the Senior Commis- 
sioner, Hicks denied that the incident described by Nichols 
had occurred and the following exchange occurred between 
the Senior Commissioner and the witness: 

"Mr Nichols, yesterday, seemed to have well 
described the moment as a clear recollection of it. Is 
there anything — for example, have you and Mr Nichols 
had words or something of that nature?—I really don't 
believe that I get along with Mr Nichols. I avoided him 
when I was at work but I still carried out nursing care 
on him. I just kept my contact with him to a minimum. 
I didn't really get along with him as well as what I 
could." 

Dr Kennedy who gave evidence of Nichols' condition 
also stated that Mr Findlay showed slight indications of 
damage to his eye for a few days, but certainly not for a 
period of three weeks which was suggested by Nichols. 

In his reasons the Senior Commissioner said of Mr 
Nichols: 

"Mr Nichols, who was the original complainant, 
gave his evidence very clearly, his recollection of the 
events was undimmed, notwithstanding the passage of 
time. His explanation of why there was a lengthy delay 
in his 'reporting' of the 'incident' (see Transcript page 
73) was understandable. I did not find, observing Mr 
Nichols very closely, any reason to doubt either his 
memory of the events on the accuracy of his recollec- 
tion thereof. Mr Nichols under cross examination 
exhibited no personal bias against Mr G. Hicks." 

He referred to the evidence indicating that Nichols and 
Hicks seemed to dislike each other and he indicated that Mr 
Findlay could be a difficult patient, due to his age and the 
nature of his illness. 

It is an extremely difficult task for an appellant to overturn 
a finding of fact based on credibility. There was evidence 
that Hicks did strike Findlay. The evidence was of such a 
nature that it had to be scrutinised carefully and, in the event, 
it was accepted by the fact-finder. That fact-finder seemed 
to obtain some support as well because his findings 
apparently coincided with those within the respondent's 
organisation who had investigated the matter. The Full 
Bench dealt with all of the submissions made by the 
appellant and although it made some minor criticisms of 
certain matters, found that it was unable to overturn the 
Senior Commissioner's acceptance of Nichols' evidence. 

We are of the same view. The Senior Commissioner heard 
and saw Nichols giving evidence. That evidence, although 
with some slight variations, was that he had seen and was 
capable of seeing and hearing Hicks abusing Findlay, and 
forcibly removing him from the room and taking a swing at 
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him, whereby he heard Findlay fall to the floor. That 
evidence was capable of being accepted. It is not inherently 
unlikely and the mere statement that Nichols did not like 
Hicks and Hicks did not like Nichols does not automatically 
make Nichols' evidence biased. To that extent we do not 
agree with the Full Bench which said that the evidence did 
show bias. 

Once there is evidence which is credible and is capable 
of belief and is believed, then error of law cannot be 
established. 

It follows, on the way in which the case was fought, that 
the appeal must be dismissed. 

FULL BENCH— 

Appeals against decision of 

Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
CFA Corporate Finance Associates Pty Ltd 

and 
Mark Ian Yeoward. 
No 1453 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER J.F. GREGOR. 

9 March 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal by CFA Corporate Finance 
Associates Pty Ltd against the decision of the Commission 
at first instance, wherein it made an order contained in a 
decision dated 30 August 1991, which, formal parts omitted, 
reads as follows: — 

"That C.F.A. Corporate Finance Associates Pty Ltd 
pay to Mark Yeoward the sum of $11,633.00 within 14 
days of the date hereof." 

The grounds of appeal herein are as follows: — 
"The Appellant appeals against the whole of the 

order of the Commission whereby the Appellant 
was ordered to pay the Respondent the sum of 
$11633.00 within 14 days of the order in that the 
Learned Industrial Commission: — 

1. Erred in law in failing to make any findings 
of primary fact in relation to the facts in issue 
including whether there was a discussion at 
the end of February 1990 between the 
Appellant and the Respondent in relation to 
the Respondent's contract and, if there was 
such a discussion, what were the terms of 
such discussion. 

2. Erred in law in failing to direct his attention 
to or consider the Appellant's defence to the 
claim by the Respondent which was to the 
effect that there had been at the end of 
February 1990 a discussion between the 
Appellant and the Defendant the effect of 
which was either — 
(1) a mutual termination of the Respon- 

dent's contract of service with an agree- 
ment that the Appellant would later 
re-employ the Respondent when the 
Respondent had dealt with pressing 
personal matters, or 

(2) an agreement to suspend the contract of 
service with such time as the Respon- 

dent had dealt with his pressing personal 
matters and that the Respondent could 
make use of the Appellant's business 
premises and facilities to enable the 
Respondent to resolve the financial 
aspects of the Respondent's affairs. 

3. Erred in law in misdirecting himself in 
relation to the onus of proof in suggesting 
that the Respondent bore an onus when in 
fact the onus lay with the Respondent to work 
out the claim. 

4. Alternative to 3 above, erred in law in 
misdirecting himself as to the Appellant's 
defence to the claim and wrongly held it to 
be dependent upon an implied term in the 
contract and accordingly erred in placing an 
onus on the Appellant to prove such an 
implied term. 

5. Erred in law and in fact in relying upon the 
content of letters sent by the Respondent to 
Corporate Headquarters in the USA as in 
some way being capable of corroborating the 
Respondent's existence in that they were not 
from an independent source. 

6. Erred in law and in fact in relying upon and 
giving too much weight to letters received 
from Corporate Headquarters in the USA in 
that such letters in so far as they were 
detrimental to the character of the Appellant 
were not sworn testimony and were in several 
respects demonstrably incorrect in that they 
were in direct conflict with a letter from the 
Corporate Headquarters of September 2, 
1988." 

Ground 6 could not be pursued and was struck out, 
because it was not a matter of evidence before the 
Commission at first instance, and it was plainly within the 
contemplation of the appellant company that that evidence 
could have been adduced at first instance. It was therefore 
excluded on the basis of the reasons for decision of the Full 
Bench in FCU v. George Moss 70 WA.IG 3040, namely that 
it was not fresh evidence being known to the appellant 
through its Director, Mr Starcevich. 

The application at first instance in the matter was one 
which claimed contractual benefits (see the fifth page of the 
appeal book). 

The background to the matter is that Mr Mark Ian 
Yeoward was employed by the appellant company in 
connection with the float of a private company on to the 
second board of the stock exchange. 

Mr Yeoward, the respondent, had a background in stock 
broking and in finance in Taiwan, Hong Kong, Sydney, etc. 
He was clearly of the view, as his evidence reveals (see page 
13 of the transcript at first instance (hereinafter referred to 
as "TFI")), that if the company did not float then the 
viability or long-term tenure of his employment was 
obviously at risk. 

He expected to be paid $3333.33 each month, which is 
pro rata of $40,000 per annum on a monthly basis. 

The reasons for decision referred to exhibit T3 which is 
a document entitled "Employment Status". 

We should add that it was proposed that the head office 
of the company, if the float occurred, was to be in Denver, 
Colorado. 

The agreement was contained in a letter and reproduced 
at pages 1-2 of the reasons for decision at first instance and 
which reads as follows: — 

"RE: EMPLOYMENT STATUS 
Following our various meetings, we confirm that the 

status and terms of your pending appointment are as 
follows: — 

Salary: Forty thousand $40,000 dol- 
lars per annum; 

Date of Monday, 22nd January, 
1990. 
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Commencement: 
The salary shall be paid on 
a monthly basis with the 
first payment due on the last 
day of March, 1990. 
A bonus system will be 
finalised to the satisfaction 
of both parties based on fees 
generated and profits de- 
rived by your department. 

Your responsibilities shall 
be formalised after your ap- 
pointment but your duties 
will not include finance 
broking but rather the corpo- 
rate division and the setting 
up of the computer system 
with Denver U.S.A. 

Qualifying The qualifying period shall 
Period: be six (6) months from the 

date of your commence- 
ment." 

Mr Yeoward took up his position on 22 January 1990 and 
his employment was terminated either in February 1990 or 
in June 1990, whichever version of events one accepts. 

What Mr Yeoward was claiming was $8150.00, together 
with interest, an amount which he had previously claimed 
naming Mr Kevin Starcevich, a Director of the appellant 
company, in proceedings before Senior Commissioner G G 
Halliwell (No 1396 of 1990), which proceedings were 
brought on appeal, and which upon appeal resulted in a 
quashing of the decision at first instance on the basis that 
it had not been established that Mr Starcevich personally, 
instead of the appellant company, was a party to the contract 
(see Starcevich v. Yeoward 71 WAIG 1763). 

In the end, the Commission implied a term to give 
business efficacy and referred to letters sent to and received 
from Corporate Headquarters in the United States of 
America. As a result, the Commission implied a term that 
four weeks notice would be given of termination, having 
rejected the evidence of the respondent as an unlikely 
description of an employment relationship in the profes- 
sional circumstances of the industry in question. 

Submissions. 
The crux of this matter was that the appellant company 

asserted upon appeal that the Commission had erred in 
failing to make any findings of primary fact in relation to 
the facts in issue, including whether there was a discussion 
at the end of February 1990 between the appellant and 
respondent in relation to the respondent's contract. 

It was asserted by Mr Starcevich before us that there had 
been such a discussion, and, further, that the contract of 
service had been terminated as the result of a failure by Mr 
Yeoward to comply with an implied duty to keep time and 
wages sheets. 

If that were so, there is no evidence of any such act of 
termination at that time, and no evidence of any conversa- 
tions or discussions which reflect it. 

Next, it was submitted that there was an error in law in 
the Commission at first instance failing to direct his 
attention to or consider the appellant company's defence to 
the claim by the respondent, which was to the effect that 
there had been at the end of February 1990 a discussion 
between the appellant company and the respondent to the 
effect that there was a mutual termination or an agreement 
to suspend the contract. There is no evidence to that effect, 
and, in fact, the only firm evidence from both parties is that 
the contract did terminate in June 1990. For example, Mr 
Yeoward gave evidence that in the third week of June 1990 
(22 or 23 June 1990), Mr Starcevich told him that the 
agreement to float the company was terminated and that Mr 
Yeoward could no longer work with the company. Further, 
he was "not paid any notice" (see page 16 (TFI)). If one 

reads the transcript, Mr Yeoward was not shaken in 
cross-examination. 

Mr Starcevich was equivocal about that evidence, firstly 
asserting that he had merely asked Mr Yeoward to leave the 
office, but later, upon being pressed, agreeing that he had 
terminated the contract as at that time. That termination 
occurred without notice. 

Mr Starcevich in cross-examination agreed that no cheque 
by way of salary was paid, because Mr Yeoward refused to 
complete time sheets for March and April 1990. He asserted 
that, by his own actions, Mr Yeoward terminated the 
"employment agreement on the understanding of 5 January 
1990" (see page 40 (TFI)). 

He then said that Mr Yeoward terminated his contract of 
employment at the end of February 1990 when he refused 
to submit the March 1990 time sheets (see page 41 (TFI)). 

He continued to pay Mr Yeoward "spot money" based 
upon the latter's time sheets. 

At the end of June 1990, Mr Starcevich gave Mr Yeoward 
notice. 

He then said that Mr Yeoward was asked to leave the 
office. 

He later denied that he terminated his services (see page 
43 (TFI)). 

He then said that he in effect gave Mr Yeoward notice (in 
June 1990) (see page 44 (TFI)). 

On the same page, he said that the contract had terminated 
in February 1990. 

It was implicit in the findings of the Commission at first 
instance that it accepted that there was a termination in June 
1990, there being no evidence of any discussion in February 
1990, except that Mr Yeoward was alleged to have refused 
to submit the March 1990 time sheets (see page 41 (TFI)). 
All that was said was that Mr Yeoward implied a 
termination by that action and "due to the morale of the 
other staff in the office it was becoming untenable with Mr 
Yeoward's performance" (see also pages 43 and 44 (TFI) 
and Mr Starcevich's evidence). 

The quantum of the amount as such was not challenged 
before us on appeal. 

Conclusions. 
The principles which apply in this matter are as 

follows: — 
(1) This was a discretionary decision and the Full 

Bench has no right to substitute its decision for 
that of the Commission at first instance, unless the 
Commission erred in the manner set out in House 
v. The King 55 CLR 499 as approved in 
Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852. 

(2) If it is clear that the Commission at first instance 
relied on the demeanour of the witnesses for the 
purposes of credibility, then this tribunal can only 
interfere with findings of fact based upon the 
acceptance of one witness's evidence or the 
rejection of another witness's evidence if it is 
satisfied that the advantage enjoyed by the 
Commission at first instance would not justify the 
finding made (see Abalos v. Australian Postal 
Commission (1990) 171 CLR 167 at 178 and 
Arpad Security Agency Pty Ltd v. FMWU 69 
WAIG 2662). 

(3) It does not follow from the failure of a trial judge 
to make an express reference to demeanour that 
observation of witnesses played no part in forming 
the decision to which he/she came. 

(4) The Full Bench may, as an appellate tribunal, 
draw inferences from the primary facts (see 
Warren v. Coombes and Another 53 ALJR 293). 

(5) If a term of notice of termination is not expressed 
in the contract, then reasonable notice will be 
implied (see Tarozzi v. The WA Italian Club 71 
WAIG 1320 and the principles set out therein). 
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In this case, the Commission at first instance held that the 
outcome of the case was dependent upon terms which could 
properly be implied into the contract of service. 

It also observed that the applicant and respondent had 
appeared to accept the onus of proof which lay upon them 
"in respect of their respective arguments". 

Of course, the overall burden of proof lay upon the 
applicant at first instance to establish its claim, but there was 
an evidentary onus upon the appellant to prove the facts 
upon which its case rested. 

In the appellant's case, it sought to imply a term that the 
contract of employment terminated automatically upon Mr 
Yeoward's failing to produce in February 1990 time sheets 
for March 1990. As a matter of fact, alone, that was, on the 
evidence, open to serious doubt. The Commission's descrip- 
tion of the burdens, whilst not accurate, was not in error. 

The appellant's witnesses' evidence was rejected as an 
unlikely description of the employment relationship in the 
professional circumstances of the industry in question. 
Implicit in that was a rejection of Mr Starcevich's evidence. 

The Commission at first instance did not specifically 
accept Mr Yeoward's evidence that the agreement termi- 
nated in June 1990, nor did it accept the evidence for the 
respondent (see the third last paragraph on page 3 of the 
reasons for decision where it said: — 

"I have considered the evidence for the Respondent 
but I reject it as an unlikely description of an 
employment relationship in the professional circum- 
stances of the industry in question." 

Although it could have been more specifically expressed, 
the Commission at first instance quite clearly rejects the 
evidence of Mr Starcevich as to the termination of the 
contract in March 1990, which, in any event, was 
contradicted by his own evidence as our summary (above) 
of the evidence reveals. He was quite clearly entitled to find 
as he did. That is evident from the evidence to which we 
have referred. Thus, the Commission at first instance, 
having rejected the evidence for the appellant, rejected the 
evidence that the contract terminated in February or March 
1990. Mr Starcevich in evidence said that this occurred in 
both February and March 1990. 

In addition, the Commission at first instance found that 
one month's notice was not given, that it was reasonable 
notice having regard to the salary paid —$40,000, Mr 
Yeoward's experience and responsibility, and the fact that 
he was aware that there would be an end to his employment 
if the company's float were not acceptable. 

The amount of notice was not challenged, nor was 
quantum. 

For those reasons, we say that grounds 1 and 2 are not 
made out. 

The Commission at first instance did not err in matters 
relating to the onus of proof as we have said above. 

Further, the Commission at first instance did not hold that 
all of the defence depended upon an implied term. Indeed, 
it did not. Part of it clearly was, namely the implied term 
as to the duty to provide time sheets and the effect of 
non-compliance. 

However, the evidence for the appellant was rejected in 
circumstances where demeanour was implicitly involved, 
and there was no palpable error in so doing. 

Indeed, the evidence, as set out above, would lead the 
Commission to the conclusion which it reached. 

Further, the Commission at first instance was entitled to 
rely on the correspondence to and from the appellant's 
corporate headquarters, although in some respects, because 
of the oral evidence already referred to, that would not seem 
entirely necessary. 

For those reasons, no ground of appeal is made out and 
the appeal will be dismissed. 
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Order accordingly. 
Appearances: Mr K. Starcevich on behalf of the appellant. 
Mr K. Trainer, as agent, on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
CFA Corporate Finance Associates Pty Ltd 

and 
Mark Ian Yeoward. 
No 1453 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER J.F. GREGOR. 

9 March 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 10th day of February 1992 and having heard 
Mr K Starcevich on behalf of the appellant and Mr K Trainer 
on behalf of the respondent, and the Full Bench having 
reserved its decision on the matter and reasons for decision 
being delivered on the 9th day of March 1992 wherein it was 
found that the appeal should be dismissed, it is this day, the 
9th day of March 1992, ordered that the appeal be dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
CFA Corporate Finance Associates Pty Ltd 

and 
Mark Ian Yeoward. 
No 1453 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER J.F. GREGOR. 

19 December 1991. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 9th day of December 1991 and there being no 
appearance by the appellant and having heard Mr K J Trainer 
on behalf of the respondent, (and the appellant having 
requested in writing that the matter be adjourned sine die), 
it is this day, the 19th day of December 1991, ordered that 
the hearing of the appeal herein be expedited and the matter 
otherwise be adjourned to a date to be fixed in accordance 
with the said order expediting the hearing of the said appeal. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Department of Conservation and Land Management 

and 
The Federated Miscellaneous Workers Union of Australia, 

Western Australian Branch. 
No 1599 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER S.A. KENNEDY. 
23 December 1991. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 16th day of December 1991 and the 
appellant having by letter dated 2nd day of December 1991 
requested that the matter be adjourned sine die and the 
respondent having by letter dated the 10th day of December 
1991 consented to the adjournment, and both letters filed 
herein, it is this day, the 23rd day of December 1991, ordered 
by consent that the appeal be ajourned sine die. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.I President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wormald Security Australia Pty Ltd 

and 
Peter Rohan, Department of Occupational Health, Safety 

and Welfare. 
No. 1161 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER A R BEECH. 

10 March 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal to the Full Bench under s.49 
of the Industrial Relations Act 1979 (as amended) (hereinaf- 
ter referred to as "the Act") against the decision of the 
Commission at first instance constituted by a single 
Commissioner. The decision took the form of an order made 
on 8 July 1991 that the application before the Commission 
be dismissed. 

The application which was before the Commission at first 
instance was made under s.51 of the Occupational Health, 
Safety and Welfare Act 1984 (hereinafter referred to as "the 
OHSW Act") by way of reference of prohibition for review 
and was made on a number of grounds, which, we think, it 
is necessary to set out, formal parts omitted, although they 
appear at pages 4-9 inclusive of the appeal book (hereinafter 
referred to as "AB"): — 

"Activity Prohibited 
Use of Nissan Pulsar hatch type vehicles containing 

inadequately secured spare wheels and the matters 
which gave rise to the risk: 

a. The likelihood of the spare wheel moving 
into the personnel compartment as a result of 
an accident impact. 

b. The reliance placed upon the correct position 
of the rear seat latching system to hold the 
spare wheel in position. 

c. The method used to secure the boot mat to 
prevent gas cylinder damage. 

In the opinion of the Inspector inadequate provision 
has been made for securing the spare wheel as a result 
of LP gas conversion of the vehicles in question. 
I Request the Review on the Following Grounds: 

a. The vehicles in question have been converted 
to LP gas in accordance with the standards 
and passed by the Police Licencing Branch 
with the spare tyres fitted in front of the gas 
tank behind the rear seat with no indication 
that the positioning of the tyre contravened 
any regulation. 

b. The spare wheel cannot egress from its 
current position unless the rear seat detached 
from its mounting point. The decision to 
issue the prohibition notice was based on the 
advice of Mr R Marches!, Senior Technical 
Officer, Western Australian Police Depart- 
ment. Mr Marches! or the Inspector have not 
quoted either an Australian Standard or 
regulation that covers this situation. Mr 
Marchesi is of the opinion that the seat may 
unseat itself in the event of a head-on 
collision. The DOSHWA inspector verbally 
indicated in the week prior to seeing Mr 
Marchesi that he did not consider the wheel 
presented a hazard. 

c. The prohibition notice orders Wormald Secu- 
rity devise an appropriate method of securing 
the spare wheel and that the work must be 
carried out with (sic) the requirements of Mr 
Marchesi. However, those requirements have 
not been supplied. 

d. The requirement of the prohibition notice 
that the wheel may damage the gas tank was 
also discussed with Mr Marchesi who stated 
that again in his opinion it was not a problem. 
However, in this case DOSHWA have 
decided not to abide by Mr Marchesi's 
opinion. 

As a result of this clause being included, 
the possibility of the wheel being secured in 
any manner without causing damage to the 
tank is highly questionable. 

e. In view of the absence of documentary 
evidence that some regulation has been 
contravened and that the spare wheel pre- 
sents a possible hazard to occupants, Wor- 
mald Security requests that time be allowed 
to enable: — 
(1) Wormald Security to approach the vehi- 

cle manufacturer, in writing, requesting 
any technical data they may have that 
indicates the capacity of the rear seat to 
remain in position while holding the 
spare wheel in place in the event of a 
head-on collision. 

(2) Wormald Security to be supplied with 
Mr Marchesi's requirements for the 
(sic) securing the wheel including the 
engineering parameters as to the force 
the back seat has to withstand. Addi- 
tionally, the engineering data Mr 
Marchesi referenced be supplied to 
enable Wormald Security to solicit an 
independent engineering assessment, if 
they so choose. 

The issue of the positioning of the spare tyre appears 
to be a first. Wormald Security has taken every step 
possible to ensure the conversion of the vehicles to gas 
adhered to all existing regulations, including: 

a. having the vehicles passed by the Police 
Licencing Branch. 

b. having the issue discussed in accordance 
with Section 24 of the Safety Act including 
at Committee level. 
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Due to the absence of any documentary evidence that 
the wheel does infact (sic) present a hazard and that 
there appears to be no precedent, the issuing of a 
prohibition notice has placed the responsibility for 
setting in placed (sic) guidelines squarely on Wormald 
Security. The company converted to LP gas at 
considerable expense in accordance with existing 
guidelines only to now find after the event the rules 
may change. Even when seat belts were placed in 
vehicles there was a moritorium (sic) to allow 
companys (sic) time to comply. And in that case there 
was unlimited precedence. In this case there is no 
precedence and no monitorium (sic). The company has 
gone to the trouble to set in place a full safety program 
with a dedicated Safety Advisor, Safety Representa- 
tives for all work places, and an active Safety 
Committee. Its (sic) reasonable to expect the Depart- 
ment of Occupational Health Safety and Welfare in 
unique cases such as this, to allow appropriate response 
time and not pass the responsibility of setting standards 
based on the opinion of one person. 

Pending your decision, the spare wheels have been 
removed from the vehicles. Our patrol vehicle (16) are 
on the road all night ranging from Wanneroo to 
Rockingham and the hills. The logistics involved in 
getting spare wheels to these people in the event of a 
flat is very difficult and commercially places the 
company in an uncompeditive (sic) position. As a result 
an urgent review of this matter is requested." 

The notice of prohibition sought to be reviewed is 
reproduced in its relevant parts at pages 6-7 hereof. It is 
exhibit 1 (see page 122 (AB)) and was issued to the 
appellant, Wormald Security Australia Pty Ltd (hereinafter 
referred to as "Wormald"), 297 Selby St, Osborne Park, and 
received by one Graham Connolly. 

Grounds of Appeal. 
The grounds of appeal herein appear at pages 2-3 (AB), 

and, formal parts omitted, are as follows: — 
"1. The Commission erred in law and in fact in taking 

into account its own knowledge of motor vehicles 
and retention of a spare wheel and concluding that 
"at least part of the reason (to retain a spare 
wheel) therefore, is to prevent it becoming an 
object that may be propelled as a result of an 
accident". 

2. The Commission erred in failing to satisfy itself 
and, on the evidence, could not have satisfied 
itself that the risk was "serious and imminent" in 
that: 
2.1 for the spare wheel to become hazardous it 

would have required an accident and the 
subsequent failure of the locking mechanism 
on the back support; 

2.2 there was no evidence or no sufficient 
evidence to conclude that either an accident 
or failure of the locking mechanism was 
imminent; and 

2.3 the totality of the evidence was to the effect 
that the degree of risk involved was minimal. 

3. The Commission erred in not concluding that the 
prohibition notice was improperly issued when it 
found that: 
3.1 there was no or no proper technical or other 

factual basis for the Respondent's conclusion 
that there was a risk at the time the notice was 
issued and thereafter; and 

3.2 the specified activity which involved the risk 
being driving the patrol car was, on any view 
of the evidence, not inherently dangerous. 

4. The Commission erred in law in failing to give 
any or any proper consideration to the meaning of 
the term "practicable" as it is defined in the 
Occupational Health Safety and Welfare Act 1984 
and, in particular, failing to conclude that the 
degree of risk of potential injury or harm to health 
occurring was minimal and therefore the Appel- 

lant (Applicant) had fulfilled its "duty of care" 
prescribed by Section 19 of the Act. 

The Appellant (Applicant) Seeks: 
5. A determination that the Appeal be upheld and the 

findings of the Commission be quashed." 
Upon appeal, Mr Rogers, who appeared for Wormald, 

informed us that ground 3 would not be pursued before us, 
and it was not. 

Background. 
The background of the matter, which appears in the 

reasons for decision of the Commission at first instance (see 
pages 11-32 (AB) inclusive), is this. (We will deal with 
some of the issues of fact in our conclusions in this 
decision). 

Before the Commission at first instance the then 
applicant, and appellant before us, Wormald, sought to 
review a prohibition notice issued to one Mr G J Connolly 
in his capacity as Safety Adviser with Wormald on 11 June 
1991. The notice purported to be issued pursuant to s.49 of 
the OHSW Act. 

The notice was exhibit 1 before the Commission at first 
instance and was issued by Mr Peter Rohan, an Inspector 
appointed for the purposes of the OHSW Act. 

Wormald is engaged in the security industry and operates 
a fleet of 18 motor vehicles to conduct security patrols over 
24 hours of the day. The vehicles had been converted to 
operate on liquified gas. As a result, the vehicle now has the 
equipment, design and features described infra in paragraphs 
(1), (2), (3), (4) and (5) on pages 7-8 hereof. They are Nissan 
Pulsar hatchback motor vehicles. The notice (exhibit 1) 
purports to prohibit their use until rectification work to 
secure the spare wheel displaced by the conversion is 
undertaken. 

The prohibition notice issued in standard form and 
completed by the hand printing of the Inspector states that 
he has formed an opinion. The notice reads in that relevant 
part: — 

"I have formed the opinion that there is occurring 
an activity which involves a risk of imminent and 
serious injury to a person". 

The activity concerned is described as: — 
"Use of Nissan Pulsar Hatch type vehicles contain- 

ing inadequately secured spare wheels." 
The matters which give rise to the risk are described as 

follows: — 
"1.) The likelihood of the spare wheel moving into the 

personnel compartment as a result of an accident 
impact. 

2.) The reliance placed upon the correct position of 
the rear seat latching system to hold the spare 
wheel in position. 

3.) The method used to secure the boot mat to prevent 
gas cylinder damage." 

The document contains the Inspector's hand printed 
opinion that the activity involves the likely contravention of 
s.l9(l) of the OHSW Act because: — 

"Inadequate provision has been made for securing 
the spare wheel as a result of the L.P. Gas conversion 
of the vehicles in question." 

The Inspector then endorsed the notice with the following 
directives: — 

"1.) Take appropriate measures to remove spare 
wheels which are not adequately secured from 
service (sic). 

2.) Where appropriate means to secure spare wheels 
is to be provided, the work done shall comply with 
the requirements specified by Mr R. Marchesi, 
senior technical officer with the Western Austra- 
lian Police Department." 

The Commission at first instance found (see pages 13-15 
(AB)) that the inspection and photographs (exhibit 11) 
showed the following: — 

(1) The principal design features of a Nissan Pulsar 
hatchback vehicle are that when opened the rear 
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hatch of the vehicle allows access to a compart- 
ment bounded on one side by the rear of the 
vehicle shell, on two other sides by the rear wheel 
arches and on the fourth side by the lateral back 
support of the rear bench seat. This compartment 
is the boot and has the floor as its base. 

(2) The compartment design has provision for a 
retaining cover but it is not in use, and therefore 
the compartment is open to the interior of the 
vehicle above the top of the seat back support. 

(3) A cylindrical metal liquified gas tank is mounted 
horizontally within the luggage compartment and 
laterally across the width of the vehicle. It is 
centred between, and its ends almost abut, the two 
rear wheel arches. The tank is supported on a 
metal frame, the legs of which project into, and 
are bolted to the floor of, a recess designed to store 
the spare wheel in a horizontal position and where 
it had previously been located. The lateral 
mounting of the tank is such that it parallels the 
rear seat back support and has created a space 
between each of them, the width of which is 
slightly larger than the width of the spare wheel, 
measured across the tread of the inflated tyre. 

(4) The rear floor cover, a mat, had been displaced by 
the gas tank support frame. 

(5) However, importantly, it found that Wormald had 
elected to laterally fold the displaced section of 
the mat into an approximate vertical position 
immediately forward of the gas tank. 

(6) Then it inserted the spare wheel in a near vertical 
position into the space between the seat back 
support and the tank, but separated from direct 
contact with the tank by the vertical section of the 
floor mat. 

(7) It observed, upon demonstration, that if the spare 
wheel were manipulated by hand, causing by the 
movement of the vehicle in motion to roll it from 
side to side between the back support and the tank, 
it nonetheless did not appear to be able to move 
out of the compartment. 

(8) It found that the spare wheel was originally (ie 
before conversion) contained within a recess 
provided for that purpose in the luggage compart- 
ment and that it was retained in that recess by way 
of a locking device. 

(9) It observed that the spare wheel is able to rise in 
a vertical manner when the car is in motion, but 
when the hatchback is closed it keeps the spare 
wheel in. Thus, it did not appear to be able to 
enter, easily at least, the personnel compartment 
of the vehicle. 

An order cancelling the prohibition notice was sought 
from the Commission, upon review. 

Material Provisions. 
The OHSW Act applies. In particular, the following 

sections apply: — 
(1) S.3 as defining "practicable" reads as follows: — 

" "practicable" means reasonably practicable 
having regard, where the context permits, to — 
(a) the severity of any potential injury or harm 

to health that may be involved, and the 
degree of risk of it occurring; 

(b) the state of knowledge about — 
(i) the injury or harm to health referred to 

in paragraph (a); 
(ii) the risk of that injury or harm to health 

occurring; and 
(iii) means of removing or mitigating the 

risk or mitigating the potential injury or 
harm to health; and 

(c) the availability, suitability, and cost of the 
means referred to in paragraph (b)(iii);" 

(2) S.19(l) reads as follows: — 
"An employer shall, so far as is practicable, 

provide and maintain a working environment in 
which his employees are not exposed to hazards 
and in particular, but without limiting the general- 
ity of the foregoing, an employer shall — 

(a) provide and maintain workplaces, plant, and 
systems of work such that, so far as is 
practicable, his employees are not exposed to 
hazards; 

(b) provide such information, instruction, and 
training to, and supervision of, his employees 
as is necessary to enable them to perform 
their work in such a manner that they are not 
exposed to hazards; 

(c) consult and co-operate with health and safety 
representatives, if any, and other employees 
at his workplace, regarding occupational 
health, safety and welfare at the workplace; 

(d) where it is not practicable to avoid the 
presence of hazards at the workplace, provide 
his employees with, or otherwise provide for 
his employees to have, such adequate per- 
sonal protective clothing and equipment as is 
practicable to protect them against those 
hazards, without any cost to the employees; 
and 

(e) make arrangements for ensuring, so far as is 
practicable, that — 

(i) the use, cleaning, maintenance, trans- 
portation and disposal of plant; and 

(ii) the use, handling, processing, storage, 
transportation and disposal of sub- 
stances, 

at the workplace is carried out in a manner 
such that his employees are not exposed to 
hazards." 

(3) S.20(l) of the OHSW Act reads as follows: — 
"An employee shall take reasonable care — 
(a) to ensure his own health and safety at work; 

and 
(b) to avoid adversely affecting the health or 

safety of any other person through any act or 
omission at work." 

(4) S.48 of the OHSW Act reads as follows: — 
"(1) Where an inspector is of the opinion that any 

person — 
(a) is contravening any provision of this 

Act; or 
(b) has contravened a provision of this Act 

in circumstances that make it likely that 
the contravention will continue or be 
repeated, 

the inspector may issue to the person an improve- 
ment notice requiring the person to remedy the 
contravention or likely contravention or the 
matters or activities occasioning the contravention 
or likely contravention. 
(2) An improvement notice shall — 

(a) state that the inspector is of the opinion 
that the person — 

(i) is contravening a provision of this 
Act; or 

(ii) has contravened a provision of this 
Act in circumstances that make it 
likely that the contravention will 
continue or be repeated; 

(b) state the reasons for that opinion; 
(c) specify the provision of this Act in 

respect of which that opinion is held; 
(d) specify the time before which the person 

is required to remedy the contravention 
or likely contravention or the matters or 
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activities occasioning the contravention 
or likely contravention; and 

(e) contain a brief summary of how the 
right to have the notice reviewed, given 
by section 51, may be exercised. 

(3) A person, other than the employer, to whom 
an improvement notice is issue shall forth- 
with give the notice, or a copy or it, to the 
employer, and where — 
(a) under subsection (1), an improvement 

notice is issued to an employer; or 
(b) under this subsection an improvement 

notice, or a copy thereof, is given to an 
employer, 

the employer shall cause the notice, or a copy of 
it, to be displayed in a prominent place at or near 
any workplace affected by the notice. 
(4) Subject to section 51, a person to whom an 

improvement notice is issued who does not 
comply with the improvement notice within 
the time specified therein commits an of- 
fence. 

(5) A person to whom an improvement notice is 
issued commits an offence if the Commis- 
sioner is not notified forthwith upon the 
requirements of the improvement notice 
being satisfied. 

(6) A person who contravenes subsection (3) 
commits an offence." 

(5) S.49 of the OHSW Act reads as follows: — 
"(1) Where an inspector is of the opinion that an 

activity is occurring or may occur at a 
workplace which activity involves or will 
involve a risk of imminent and serious injury 
to, or imminent and serious harm to the 
health of, any person, the inspector may issue 
to the person who has or may be reasonably 
presumed to have control over the activity a 
prohibition notice prohibiting the carrying on 
of the activity until an inspector is satisfied 
that the matters which give or will give rise 
to the risk are remedied. 

(2) An inspector who issues a prohibition notice 
shall remain at the workplace until the 
employer has been advised of the notice and, 
where the notice is in respect of an activity 
that is occurring, the prohibited activity has 
ceased. 

(3) A prohibition notice shall — 
(a) state that the inspector is of the opinion 

that in the workplace there is occurring 
or may occur an activity which involves 
or will involve a risk of imminent and 
serious injury to, or imminent and 
serious harm to the health of, a person; 

(b) state the reasons for that opinion; 
(c) specify the activity which in the inspec- 

tor's opinion involves or will involve 
the risk and the matters which give or 
will give rise to the risk; 

(d) where in the inspector's opinion the 
activity involves a contravention or 
likely contravention of any provision of 
this Act, specify that provision and state 
the reasons for that opinion; and 

(e) contain a brief summary of how the 
right to have the notice reviewed, given 
by section 51, may be exercised. 

(4) A person, other than the employer, to whom 
the prohibition notice is issued shall forth- 
with give the notice, or a copy of it, to the 
employer, and where — 
(a) under subsection (1), a prohibition no- 

tice is issued to an employer; or 

(b) under this subsection a prohibition no- 
tice, or a copy thereof, is given to an 
employer, 

the employer shall cause the notice, or a copy of 
it, to be displayed in a prominent place at or near 
any workplace affected by the notice. 
(5) Subject to section 51, a person to whom a 

prohibition notice is issued who does not 
comply with the prohibition notice commits 
an offence. 

(6) A person who contravenes subsection (4) 
commits an offence." 

(6) S.51(5) of the OHSW Act reads as follows: — 
"On the reference under this section of an 

improvement notice or a prohibition notice for 
review, the Commissioner or, as the case may be, 
the Industrial Relations Commission shall inquire 
into the circumstances relating to the notice and 
may— 
(a) affirm the notice: 
(b) affirm the notice with such modifications as 

seem appropriate; or 
(c) cancel the notice, 

and the notice shall have effect or, as the case may 
be, cease to have effect, accordingly." 

(7) Regulation 106(I)(c) of the Road Traffic Act 
Regulations 1974-1981 reads as follows (see page 
25 (AB)):- 
"(1) A person shall not stand, use or drive a 

vehicle on a road or permit or suffer a vehicle 
to be stood, driven or used on a road, 
unless — 
(a) ... 
(b) ... 
(c) the vehicle, or its load or any attachment 

is in such a condition as to be unlikely 
to occasion danger or unreasonable 
annoyance to any person, or damage to 
any property; and 

(d) ..." 

Reasons for Decision at First Instance. 
What the Commission at first instance found, in the end, 

was that s.51 of the OHSW Act required the Commission 
to conduct a review de novo and therefore consider anew 
whether there was cause to prohibit the stowage of the spare 
wheel in the manner as originally inspected by Mr Rohan, 
and as inspected by the Commission. 

The Commission also found as follows: — 
(1) There was no "technical information" to assist 

the Commission to determine the likely effect that 
an accident impact would have upon the spare 
wheel other than an opinion by Mr Marches! that 
it would be propelled forward in the case of a 
frontal impact. 

(2) There was no "technical information" to indicate 
what forward force the seat back sections and their 
lock mechanisms would withstand. 

(3) The Commission was essentially being asked to 
reach a conclusion on the basis that these were not 
designed to retain the spare wheel and must 
therefore be suspect. 

(4) Mr Marches!, although he said he inspected the 
locking mechanisms when disengaged and the 
seat back sections were folded forward, did not 
give any description thereof or highlight their 
construction and why they were likely to fail. 

(5) The Nissan Motor Company (Australia) Pty Ltd's 
evidence (exhibit 7) was that it did not have the 
technical information available to assess the force 
that the back support or the locking mechanism 
would withstand, but was of the opinion that the 
spare wheel should be securely fastened away 



from the back support, and, in fact, suggested that 
it be fastened to the floor or tank brackets. 

(6) It found that it was within its own knowledge of 
motor vehicles that wherever a spare wheel is 
located in a motor vehicle, the design is such that 
it is retained by some form of locking device, 
which the Commission inferred was to prevent it 
becoming an object that might be propelled as a 
consequence of an accident, and thereby an 
additional hazard. 

It was, for those reasons, not satisfied that it should 
interfere with the notice issued by the Inspector, Mr Rohan. 

Conclusions. 
This is an appeal which turns not only upon factual 

matters, but upon the interpretation of Part VI of the OHSW 
Act. That part deals with improvement and prohibition 
notices which are the mechanisms for an Inspector ap- 
pointed under Part V of the OHSW Act (see s.3 of the 
OHSW Act where "inspector" is defined), to deal with 
contraventions of provisions of the Act. 

Interpretation of the Act should involve the determination 
of the meaning of the sections in the context of the whole 
of the Act, upon the plain meaning of the words used, unless 
to interpret them as to their plain meaning would cause 
ambiguity or absurdity (see AEEFEU (WA Branch) v. 
Minister for Health 71 WAIG 2253). 

S.19 of the OHSW Act casts a mandatory duty upon an 
employer to, so far as is practicable, provide and maintain 
a working environment in which his employees are not 
exposed to hazards, and, in particular, but without limiting 
the generality of that duty, the employer is required to 
provide certain things (set out in the section), to consult and 
co-operate, and to do other things to avoid hazards (see 
s.19(1) as we have set out above). 

"Hazard" is defined in s.3 of the OHSW Act to mean: — 
" "hazard", in relation to a person, means anything 

that may result in — 
(a) injury to the person; or 
(b) harm to the health of the person;" 

S.20(l) of the OHSW Act requires an employee to take 
reasonable care to ensure his own health and safety at work, 
and to avoid adversely affecting the health or safety of any 
other person through any act or omission at work. 

S.21, s.22 and s.23 of the OHSW Act deal with other 
duties, including the duties of occupiers and manufacturers. 

The objects of the OHSW Act are set out in s.5 and read 
as follows: — 

"The objects of this Act are — 
(a) to promote and secure the health, safety and 

welfare of persons at work; 
(b) to protect persons at work against hazards; 
(c) to assist in securing safe and hygienic work 

environments; 
(d) to reduce, eliminate and control the hazards 

to which persons are exposed at work; 
(e) to foster co-operation and consultation be- 

tween and to provide for the participation of 
employers and employees and associations 
representing employers and employees in the 
formulation and implementation of health 
and safety standards to current levels of 
technical knowledge and development; 

(f) to provide for formulation of policies and for 
the co-ordination of the administration of 
laws relating to occupational health, safety 
and welfare; 

(g) to promote education and community aware- 
ness on matters relating to occupational 
health, safety and welfare." 

S.25 of the OHSW Act provides for an Inspector to be 
notified where issues are unresolved, as was apparently the 
case in this matter. 

We now turn to s.48 of the OHSW Act. What it prescribes 
should occur is this. The Inspector forms an opinion that a 
person is contravening a provision of the Act, or that a 
person has contravened a provision of the Act, in circum- 
stances that make it likely that the contravention will 
continue or be repeated. Once the Inspector forms that 
opinion, and only then, the Inspector "may" issue to the 
person "an improvement notice". The word "may" used 
there is clearly discretionary (see s.3 and s.56 of the 
Interpretation Act 1984). 

S.48 and s.49 of the OHSW Act provide for alternative 
measures to be taken upon the decision of the Inspector. We 
use the word "decision" not in any technical sense in that 
context. 

An improvement notice is one which requires the person 
who, in the opinion of the Inspector, is contravening the Act 
or has been contravening the Act in circumstances that make 
it likely that the contravention will continue or be repeated, 
to remedy the contravention or likely contravention or the 
matter or activities occasioning the contravention or likely 
contravention. An improvement notice is required to contain 
a number of statements (see s.48(2) of the OHSW Act). 
These are by way of particulars. 

An improvement notice may also include directions as to 
the measures to be taken to remedy any contravention, likely 
contravention, risk, matters or activities to which the notice 
relates (see s.50 of the OHSW Act). 

If the improvement notice is not complied with, within 
the time specified in the notice, then the person in receipt 
of it commits an offence (see s.48(4) of the OHSW Act), but 
subject to s.51 of the OHSW Act. 

S.51 prescribes a right to seek a review of the issue of such 
a notice, and the right to review of an improvement notice 
enables the person seeking the review to take the matter to 
the Commissioner who is defined in s.3 of the OHSW Act 
as meaning "the person holding office as Commissioner for 
Occupational Health, Safety and Welfare under section 9". 

Quite clearly, an improvement notice has a different 
origin, different effects and is reviewable in a different 
manner from a prohibition notice, which we will now 
discuss. 

By virtue of s.49(l) of the OHSW Act, where an Inspector 
is of the opinion that an activity is occurring or may occur 
at a workplace which activity involves or will involve a risk 
of imminent and serious injury to, or imminent and serious 
harm to the health of, any person, then the Inspector may 
issue to the person who has or may be reasonably presumed 
to have control over the activity a prohibition notice 
prohibiting the carrying on of the activity until an Inspector 
is satisfied that the matters which give or will give rise to 
the risk are remedied (to emphasise the seriousness of the 
issue of a prohibition notice). 

Indeed, an Inspector who issues a prohibition notice is 
required to remain at the workplace until the employer has 
been advised of the notice, and, where the notice is in respect 
of an activity which has been occurring, the prohibited 
activity has ceased (see s.49(3) of the OHSW Act). S.49(3) 
requires such a notice to state a number of particulars in a 
similar manner to the particulars required to be stated in s.48 
of the OHSW Act. Those particulars are set out at page 12 
(supra). 

Further, both s.48 and s.49 of the OHSW Act, by the use 
of the word "may", not only enable, but of necessity, confer 
on an Inspector a discretion to issue a notice where the 
requisite opinion is formed, the discretion being to issue a 
notice of improvement or prohibition. If the requisite 
opinion is not formed, then obviously no valid notice can 
issue. 

A person who fails to comply with a prohibition notice 
commits an offence (see s.49(5) of the OHSW Act), subject 
of course to s.51 of the OHSW Act and the right of review. 

It was submitted to us that the consequences of a 
prohibition notice issuing is far more severe than the issue 
of a notice of improvement, because it may lead to a 
complete shut down, and, indeed, an immediate one of an 
employer's activities, having a severe effect on an employer. 
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That is obviously the case from the provisions referred to 
above, and is evidenced further by s.49(2) of the OHSW Act, 
as we have said. 

Further, the reference for review of an improvement 
notice is made to the Commissioner for Occupational 
Health, Safety and Welfare, a person appointed under s.9 of 
the OHSW Act, whib1 reference for review of a 
prohibition notice is made to the Industrial Relations 
Commission, a quasi-judicial tribunal, and, in some re- 
spects, purely judicial tribunals, and a court of record (see 
s.51(3) and (4) of the OHSW Act). 

That, we think, sets out some of the obvious and basically 
undisputed effects of the statutory provisions. 

Conclusions —Factual Matters. 
There was evidence before the Commission at first 

instance from Mr Graham John Connolly, an Avionics 
Engineer involved in design and safety and employed by 
Wormald primarily to look after occupational health, safety 
and training. 

This matter had arisen at the instance of an employee 
elected safety representative, one Mr Mullins, and found its 
way by way of s.24 of the OHSW Act to a safety committee 
(see pages 48-50 (AB)), and subsequently to Mr Peter John 
Rohan, an Inspector with the Department of Occupational 
Health, Safety and Welfare (hereinafter referred to as 
"DOHSW"). 

As a result, the subject Nissan Pulsar vehicle converted 
to run on gas was inspected by Mr Rohan. It was also 
inspected by Mr Reno Louis Marches! from the Western 
Australian Police Department, and Mr Hills from DOHSW 
on 10 June 1991. It is to be noted that the conversions 
occurred in February 1991. The prohibition notice (exhibit 
1) issued on 11 June 1991, Mr Rohan forming the opinion 
contained in the notice after he had witnessed the inspection 
and conferred with the gentlemen to whom we have referred, 
and also Mr Kevin Hooper from the State Energy 
Commission of Western Australia. 

The vehicles concerned in this matter were manufactured 
by Nissan Australia, to whom Mr Connolly wrote on 14 June 
1991 (exhibit 6) posing a set of questions. Nissan replied on 
18 June 1991 (exhibit 7). In particular, Mr Connolly sought 
the following information (see page 139 (AB)): — 

"a. The capacity (breaking point) of the back seat 
latching device. 

b. The force that the back seat could withstand in an 
accident. 

c. Any engineering data or standard that the back 
seat and its latching device has to meet. 

e. (sic) Your technical opinion on the ability of the 
back seat (with the weight of the spare wheel up 
against it) to withstand the worst head-on acci- 
dent." 

The response was in the following terms (see page 140 
(AB)):- 

"A. The capacity (break point) of the back seat 
latching devise (sic). 

Nissan Australia does not have this information 
at this stage. 

B. The force that the back seat could withstand in 
accident. 

This information is not available. 
C. Any engineering data or standard that the back 

seat and its latching device has to meet. 
The Nissan Pulsar complies to all the relevant 

Australian Design Regulation, including ADR 
3.2.3 (restraining device from hinged "seats" or 
seat backs) attached. 

E. Your technical opinion on the ability of the back 
seat (with the weight of the spare wheel up against 
it) to with stand the worst head on accident. 

Our opinion is that the spare wheel should be 
securely fastened away from the rear seat back. 
We suggest the spare wheel is fastened to either 
the floor or tank brackets, (our emphasis) 

I am sure you can appreciate that it is difficult 
to make a (sic) accurate engineering assessment 
of this problem without physically looking at the 
vehicles in question." 

In particular, we draw attention to the second last 
paragraph of that response. 

Pages 146-147 (AB) show the spare wheel contained in 
a narrow space in a Nissan vehicle, between the gas 
container and the back of the rear seat. 

The wheel weighs, according to the evidence, 14.9 
kilograms (see page 57 (AB)). There is a mat immediately 
between the gas container and the wheel. 

There was evidence from Mr David James Doherty, 
Wormald's Patrol Manager, that Wormald own and use 
Nissan Pulsar vehicles (converted). There are 18 vehicles 
travelling 100,000 to 110,000 kilometres per vehicle per 12 
months, and there have been three to four accidents a year 
over the last three or four years. 

The police licensing section did permit Nissan Pulsar 
vehicles to be registered. 

No other evidence was called for Wormald, which 
presented its case first. 

Part of the respondent's case at first instance included 
statistics of road traffic accidents (exhibit 12 at page 72 
(AB)). These demonstrated that in 1988 and 1989 71.8% of 
reported accidents involved cars and station wagons and 
65% of these were serious. 

These statistics were said by Ms letto who appeared at 
first instance for the respondent to "indicate" that there is 
an inherent and imminent hazard in driving the vehicles 
concerned. 

It was also submitted that the risk of injury was increased 
should an accident occur, due to the likelihood of the spare 
wheel becoming a projectile. 

There was evidence from Mr Kevin George Hooper, a 
Senior Gas Inspector employed by the State Energy 
Commission of Western Australia. It is a requirement that 
a vehicle powered by gas be roadworthy. Mr Hooper was 
concerned that there would be scuffing on the fuel container 
occasioned by the floor matting being next to the container 
and between the tyre and the container (see page 78 (AB)). 
That did not seem to be a very serious consequence on the 
face of it. 

There was evidence from Mr Marchesi, to whom we have 
referred above, (see page 81 (AB) et seq) who, being asked 
by Mr Rohan to inspect the Nissan Pulsar, did so on 10 June 
1991 with Mr Connolly, Mr Hills and Mr Rohan. He saw 
what the photographs referred to above depicted (see pages 
81-82 (AB)). He said that he was asked to "adjudicate on 
the matter". 

Mr Marchesi has been employed in the Western Austra- 
lian Police Department licensing and services, engineering 
and technical services section for 19 years and possesses a 
certificate in automotive engineering. He is also a qualified 
engineer in the automotive field. 

He was of the opinion that the spare wheel was in the 
wrong location to be safe under a severe impact situation, 
that is a frontal impact situation. 

In addition, its positioning contravened regulation 
106(I)(c) of the Road Traffic Act Regulations 1974-1981. 

It was his opinion (see page 82 (AB)) that if the vehicle 
was involved in a severe frontal impact the rear seat squab 
would not be able to withstand the load of the tyre and would 
possibly break the catch on the rear seat squab (there is only 
one catch on one side and one catch on the other). It would, 
he said, be relatively easy for a catch to break, become 
detached and for the tyre to be projected forward. 

This was an opinion corroborated, at least by implication, 
in exhibit 7, the letter from the manufacturers, Nissan (see 
the second last paragraph) referred to by us and underlined 
at pages 19-20 (supra). 

There was some reference (hearsay) to a remark by a 
Nissan engineer which was challenged (see page 83 (AB)), 
and the weight attachable to which would seem to us to be 
slight (in the circumstances). 
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Mr Marchesi reiterated his opinion in cross-examination 
and was not shaken (see page 88 (AB)). There he said: — 

"Under oath I can say that if that vehicle was 
involved in a severe frontal impact, that spare tyre 
would break the catch." 

He elaborated by saying that he was pretty confident that 
it would happen, and later, "I am more than confident that 
it will happen" (see page 89 (AB)). 

However, his evidence was that it is only in the case of 
a serious head-on collision that the situation of the wheel 
being released would occur (see page 91 (AB)). 

There was no particular problem, in his opinion, with the 
wheel being merely contiguous to the gas cylinder. 

There was evidence from Mr Rohan who had been an 
Inspector with DOHSW for approximately six years, with 
qualifications in occupational health and safety, and in 
structural engineering and mechanical engineering, inter 
alia. He gave evidence of the inspections referred to and the 
discussion with Mr Connolly, Mr Hooper and Mr Mullins 
and referred to his forming the requisite opinion, namely that 
there was a risk of imminent and serious injury to the drivers 
of the vehicles. In forming that opinion, he took into account 
the Road Traffic Act Regulations, the LPG Australian 
Standards and consultations with Mr Hooper and Mr 
Marchesi. 

No material to support the views of Wormald were 
provided to him or to support the view that the position was 
safe (see page 108 (AB)). 

The notice was issued without scientific evidence to 
support the view (page 106 (AB)). This is what he conceded 
in cross-examination. 

The item which stuck most in his mind was whether or 
not the back seats held on their catches would always 
restrain the wheel in that position or prevent it going 
forward. 

There were attacks on the evidence by Mr Rogers for 
Wormald. 

Exhibit 12 was referred to, and conclusions invited by Ms 
letto, who appeared for the respondent at first instance, were 
criticised. 

What those statistics (exhibit 12) reveal is this: — 
(1) Of serious accidents occurring in Western Austra- 

lia, 65% involve cars and station wagons. 
(2) 71.8% of vehicles registered in Western Australia 

are cars or station wagons. 
(3) 71.8% of reported accidents do not involve cars 

or station wagons. 
(4) However, a preponderant proportion does. 

It was also submitted by Mr Rogers that Ms letto could 
not rightly submit that there is an inherent imminent danger 
in driving a car. 

However, the hazard which is said to arise, on the 
evidence, is occasioned because a car is driven containing 
a 14.9 kilogram wheel which is inadequately restrained, on 
the undisputed evidence, and should be securely fastened 
away from the rear seat back, on the evidence adduced as 
part of Wormald's own case at first instance (see Nissan's 
letter (exhibit 7)). 

Grounds of Appeal. 
Some attack was made on Mr Marchesi's standing as an 

expert witness. However, he was qualified on the basis of 
his qualifications and experience as such, and, indeed, his 
standing as such was not attacked in evidence. 

Something was made of a need for scientific evidence, but 
it was the extent of Mr Marchesi's evidence only which was 
attacked in the conduct of proceedings. 

Mr Pettit who appeared for the respondent referred us to 
Gillies "Law of Evidence in Australia" (1st Edition) where 
the learned author said, referring to Max Cooper and Sons 
Pty Ltd v. Sydney City Council (1980) 29 ALR 77: — 

"Assuming that a particular field of knowledge is a 
relevant field of expertise for the purposes of the mle 
allowing expert evidence, an alleged expert witness 
must qualify himself or herself as an expert witness. 

The determination of whether this person is indeed 
an expert is a matter for the trial judge. 

A person may be an expert by virtue of formal 
training in an academic or technical course, but it is 
unnecessary for him or her to have undergone a formal 
course leading to a qualification. Rather, a person can 
acquire sufficient knowledge through practical experi- 
ence or informal study for the purpose of recognition 
as an expert in the present context, (see Nickisson v. 
The Queen [1963] WAR 114 at 119). 

As to whether a formal credential is required 
depends largely upon the field of expertise in ques- 
tion." (see Nickisson v. The Queen (op cit) and Fisher 
v. Brown [1968] SASR 65 at 71 where police were 
permitted to be expert witnesses in some traffic case). 

Thus, in this case, there was no obstacle to Mr Marchesi 
being regarded as an expert witness, if he were so regarded 
by the Commission at first instance. Indeed, there was no 
obstacle to Mr Rohan being so regarded. 

In this context, it was submitted too by Mr Rogers, that 
the Commission had a lack of expert evidence before it, that 
there was a lack of expert evidence available to the 
Inspector, Mr Rohan, and that the Nissan notice, whose 
weight in any event he had challenged, was not available to 
him at the time of inspection. Thus, there was not sufficient 
evidence upon which Mr Rohan could reach the requisite 
opinion. 

Further, the Commission at first instance found that it 
would, notwithstanding Mr Marchesi's experience, have 
discounted his evidence were it not for the facsimile (exhibit 
7) from Nissan. 

Exhibit 7, introduced by Wormald, clearly demonstrated 
that no tests which might gainsay Mr Marchesi's opinion 
had been conducted, and went on to agree that the wheel 
should be placed elsewhere. 

Once introduced it was entitled to be considered as a 
whole, bearing in mind that it was introduced by Wormald 
at first instance as part of its case. We therefore, particularly 
when we were taken to no authority, are not persuaded that 
Nissan's opinion should be discounted or read selectively. 
It should be dealt with as a whole document on its merits. 

Nissan's opinion was clearly sought as the manufacturer, 
and it purported to answer the questions put to it as the 
manufacturer, by Wormald. It is not now for Wormald to 
seek to impugn and restrict it. 

That brings us to a further matter. As Mr Pettit submitted 
(and it was not disputed), this was at first instance a hearing 
de novo. Wormald at first instance was attempting to 
establish that the Inspector's action ought to be reviewed in 
its favour, and the notice cancelled. 

Even if there were not a strict legal burden on Wormald 
to prove a case, it seems to us that it should not be absolved 
from the effect of the old maxim that he who avers must 
prove. A number of matters were being averred as the 
request for review reveals (see pages 2-4 (supra)), and it was 
for Wormald at first instance to prove the factual basis of 
them. The facts which it was required to prove were those 
facts on which it sought to rely in order to demonstrate that 
the notice should be cancelled. 

It therefore follows that the Commission at first instance, 
whilst it might have sought expert opinion, did not err in not 
doing so, when Wormald palpably failed and omitted to do 
so. That was also an omission from Wormald's case at first 
instance. 

We now turn to the question of judicial notice. It is not 
so pertinent in this jurisdiction, in our opinion, because 
s.26(l)(a) and (b) of the Act provide as follows: — 

"In the exercise of its jurisdiction under this Act the 
Commission — 

(a) shall act according to equity, good con- 
science, and the substantial merits of the case 
without regard to technicalities or legal 
forms; 

(b) shall not be bound by any rules of evidence, 
but may inform itself on any matter in such 
a way as it thinks just;" 
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The Commission may inform itself on any matter in such 
a way as it thinks just, but subject to s.26(3) of the Act which 
reads as follows: — 

"Where the Commission, in deciding any matter 
before it proposes or intends to take into account any 
matter or information that was not raised before it on 
the hearing of the matter, the Commission shall, before 
deciding the matter, notify the parties concerned and 
afford them the opportunity of being heard in relation 
to that matter or information." 

What is complained about is the finding of the Commis- 
sion at first instance as follows (see page 31 (AB)): — 

"It is within the Commission's own knowledge of 
motor vehicles generally that wherever a spare wheel 
is located in a motor vehicle, the design is such that it 
is retained by some form of locking device, and that 
suggests to me that at least part of the reason therefore, 
is to prevent it becoming an object that may be 
propelled as a consequence of an accident, and thereby 
become an additional hazard." 

That observation, however, is preceded by this observa- 
tion to the following effect (see page 31 (AB)): — 

"Having heard all the evidence and inspected a 
converted Nissan Pulsar hatchback vehicle, the Com- 
mission notes that the spare wheel was originally 
contained within a recess provided for that purpose in 
the luggage compartment, and that it was retained in 
that recess by a locking device." 

The Commission at first instance merely observed that 
that was the position with the Nissan before conversion. It 
also observed that it was the condition with motor vehicles 
generally. The observation was as to such a well known 
feature of a motor vehicle that it represented no error. That 
does not, it seems to us, advance the matter to the detriment 
of Wormald. It does not represent any error of law, and was 
an observation open to it and implicit in all of the arguments 
about the positioning of the tyre and its fastening. That was 
the whole question in the matter. In any event, having regard 
to the other evidence, it was not essential to the decision 
reached at first instance. We see nothing wrong with 
drawing an inference that a tyre (if as was the case with the 
Nissan) which was fastened to prevent it becoming loose 
and being propelled about as a result of an accident might 
well be a hazard were it not so fastened. 

Imminent and Serious —S.49 of the OHSW Act. 
We now turn to some more detailed consideration of s.49 

of the OHSW Act. 
The Inspector must have held the opinion that an activity 

was occurring or may occur at a workplace which activity 
involved or would involve a risk of serious injury to, or 
imminent and serious harm to the health of any person. 
Otherwise, he had no right to issue the prohibition notice. 

"Workplace" is defined in s.3 of the OHSW Act to 
include a "vehicle". The Nissan Pulsar vehicle was a 
workplace. 

"Risk" in s.3 of the OHSW Act is defined as follows: — 
" "risk" in relation to any injury or harm, means the 

probability of that injury or harm occurring;" 
"Serious" means, inter alia, as defined by the Shorter 

Oxford English Dictionary: — 
"6. Weighty, important, grave; considerable, b. 

Attended with danger; giving cause for anxiety." 
"Imminent" means, inter alia, as defined in the Shorter 

Oxford English Dictionary: — 
"Impending threateningly, hanging over one's head; 

ready to overtake one; coming on shortly." 
The word "practicable" is significant, and that is defined 

in s.3 of the OHSW Act as follows: — 
" "practicable" means reasonably practicable hav- 

ing regard, where the context permits, to — 
(a) the severity of any potential injury or harm 

to health that may be involved, and the 
degree of risk of it occurring; 

(b) the state of knowledge about — 
(i) the injury or harm to health referred to 

in paragraph (a); 
(ii) the risk of that injury or harm to health 

occurring; and 
(iii) means of removing or mitigating the 

risk or mitigating the potential injury or 
harm to health; and 

(c) the availability, suitability, and cost of the 
means referred to in paragraph (b)(iii);" 

The duty of an employer under s.l9(l) of the OHSW Act 
is to provide and maintain a working environment in which 
his employees are not exposed to hazards. This is, however, 
to be provided and maintained "so far as is practicable". 
That casts a duty on an employer (as s.20 of the OHSW Act 
does upon an employee), the breach of which constitutes an 
offence. 

What the notice (exhibit 1) alleges here is that the 
Inspector formed an opinion that an activity as specified in 
exhibit 1 was occurring which involved a risk of imminent 
and serious injury to a person, because the activity 
concerned involves likely contravention of s.19(1), because 
(impliedly) the working environment is not, so far as is 
practicable, maintained so that the employees are not 
exposed to hazards (ie injury to the person or harm to the 
health of the person). 

What then does s.49 of the OHSW Act require, having 
regard to the words "imminent" and "serious"? 

The Inspector must reach an opinion that an activity is 
occurring or may occur which involves or will involve a risk. 
By risk is meant by definition the "probability" of 
imminent and serious injury. "Imminent" and "serious" 
injury must be "probable". 

"Probable" is used with various shades of meaning. 
"Probable" means that something is likely to happen (see 
Goldman v. Thai Airways International Ltd [1983] 3 All ER 
693 at 700 (CA) per Eveleigh J). 

In The Wagon Mound (No. 2) [1966] 2 All ER 709 at 713 
(PC) Lord Reid said: — 

"Sometimes it appears to mean more probable than 
not, sometimes it appears to include events likely but 
not very likely to occur, sometimes it has a still wider 
meaning and refers to events the chance of which is 
anything more than a bare possibility, and sometimes, 
when used in conjunction with other adjectives, it 
appears to serve no purpose beyond rounding off a 
phrase." 

This is a case where, in our opinion, read in context, 
probable ranges in meaning from likely to not very likely 
to occur. If it had the meaning of "likely" only, then it 
would, we think, in context, place upon an official in a 
regulatory role in the workplace too great a burden. Mr 
Pettit's submission as to a less narrow meaning for 
"practicable" coincide. 

In addition, by definition, the injury must be both 
"considerable" or "attended with danger" and "ready to 
overtake one" (ie imminent and serious). 

The factual basis on which this was reached was this. If 
one has a serious frontal collision, the two fastings may not 
hold the spare wheel. It will then be propelled forward. This 
will occur in a car which is the sort of vehicle involved in 
65% of serious accidents, on the most recent statistics 
available in this State. 

The respondent's vehicles have been involved in three to 
four accidents per year, even though they have travelled over 
1.8 million kilometres per year, in the last three to four years. 

However, the conversions complained of only came in in 
February 1991 and no incident occurred until June 1991, 
after the conversion. 

Further, having regard to s.l9(l)(a) of the OHSW Act, it 
is not maintaining a workplace as free of hazard "as is 
practicable" by requiring the drivers to drive in the interim 
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without a spare wheel, having regard to the need for the 
driver to retain the spare wheel in the vehicle or otherwise 
risk being stranded without a spare, so the submission went. 

We agree with Mr Pettit's submission that the word 
"practicable" appears in s.19 of the OHSW Act, but not in 
s.49 or s.51. 

All that the Inspector has to reach opinion as to is set out 
in s.49(l) of the OHSW Act. S.19 of the OHSW Act sets 
out the duty cast upon employers, and they can be 
prosecuted for a breach of that duty. It is not necessary for 
the Inspector to establish that there has been a contravention 
of the Act, be it s.19 or not, although, if that is alleged, it 
must be stated in the particulars of the notice. 

However, the Inspector can reach a requisite opinion 
without recourse to other sections of the Act. That is made 
plain by the clear words of s.49 of the OHSW Act. That is 
what he did. One is therefore thrown back onto s.49. 

In our opinion, the Commission at first instance was 
reviewing an administrative decision by an Inspector to 
issue a notice of prohibition. It had a discretion to issue an 
improvement notice instead. It had indeed formed the 
opinion that there was a contravention of s.19 of the OHSW 
Act. 

The options granted to an Inspector, together with the 
word "may" in s.48 and s.49 of the OHSW Act, confer a 
discretion to issue one notice or the other if the requisite 
opinion has been formed. 

In this case, it was for Wormald to establish, on the 
evidence, that the Inspector's decision should be cancelled 
for the reasons which it asserted. 

The evidence available to the Commission was this. Prior 
to the conversion of the Nissans, the spare tyre was held in 
the boot by a locking device. The Commission at first 
instance found so. 

The Inspector formed the opinion, as required by s.49(l) 
of the OHSW Act, including an opinion that in any accident 
impact, the spare wheel may present a hazard. 

Mr Marchesi expressed the view accepted by the 
Commission at first instance that a frontal impact accident 
was likely to propel the spare wheel forward. This would, 
we interpose, cover head-on collisions and serious ones 
which would include some intersection collisions, collisions 
with the rear of another vehicle, collisions frontally with 
stationary objects and the usual head-on collision. This was 
part corroborated by Nissan in exhibit 7, and partly 
corroborated by the fact that there was a locking down of 
the spare wheel in the boot of the vehicles in question before 
conversion occurred. In other words, it was locked down 
when it was not directly contiguous to the back seat. 

In addition, the Commission at first instance seemed to 
give no weight to the opinion of Mr Rohan, who would also 
seem to qualify as an expert, on the evidence of his 
qualifications, (albeit not independent), in our opinion, and 
whose view was worth some weight. It was a view which 
coincided with Mr Marchesi's, was part corroborated by 
Nissan (exhibit 7), and is further confirmation of the 
conclusion reached by the Commission. 

Mr Rogers submitted that before injury was likely to 
occur, these events have to follow.— 

(1) A severe frontal accident. 
(2) The failure of the locking mechanism and the back 

seat support. 
(3) The spare wheel entering the personnel compart- 

ment. 
That is true. However, a similar argument could be put 

about a car with two bald tyres: — 
(1) First the car has to be driven. 
(2) The brakes have to be applied suddenly. 
(3) They have to be applied on a slippery surface or 

at a certain speed. Otherwise it might be said that 
there is no risk of injury or harm. 

That submission, as we hope we have now illustrated, 
does not demonstrate error. 

However, in this case in the sort of vehicle being driven 
substantial distances in a year (which would enhance the risk 
of accidents happening), a 14.9 kilogram object previously 
held down in the same model vehicle (unconverted) by a 
locking device in a place, where it cannot enter the vehicle 
proper (the passenger area) is placed so that a catch (on 
either side) which is designed to hold the seat itself is the 
only restraint upon the tyre entering the vehicle if there is 
a head-on collision of a serious nature, and, indeed, entering 
in an uncontrolled manner into the passenger part of the 
vehicle which includes the driver's area. In support of that 
is the finding that when the vehicle is in motion, the spare 
wheel is able to rise "in a vertical manner". The 
Commission at first instance also found that when the hatch 
back is closed, the spare wheel does not readily enter the 
"personnel compartment". However, that, as the photo- 
graphs (pages 146-147 (AB)) reveal, would have no effect 
on the spare wheel being able to go forward if the back seat 
catches broke. 

True, it is, that only three or four accidents have occurred 
in the last three or four years for all the vehicles owned by 
Wormald. 

It is true that there was no evidence of these tyres coming 
loose or of accidents since February 1991 when the 
conversion which gave effect to this problem occurred. 

It is also a fact that this vehicle (a car) is of a type which 
is involved in 65% of serious road accidents, presumably 
because there are more cars or station wagons on the road 
than any other vehicle. 

It is also the fact that the manufacturer was of opinion that 
the spare wheel should be secured in a different manner to 
the manner in which it is now secured. 

It is also the fact that the police licensing branch had 
passed the vehicle as suitable for registration. However, 
there was no evidence as to why and there was Mr 
Marchesi's direct evidence. 

Against that was the evidence of Mr Marchesi, which was 
not seriously eroded in cross-examination. 

It is significant that there is no unequivocal assertion by 
or on behalf of Wormald in evidence before the Commission 
at first instance that the wheel might not break loose or that 
it was adequately restrained (see exhibit 6 and Mr 
Connolly's evidence). 

As a matter of fact, the notice was issued without 
scientific opinion, but it was issued on the strength of expert 
opinion. 

It does not matter that Nissan's evidence (exhibit 7) was 
not available to Mr Rohan when he reached his opinion, 
because, in part, it corroborates Mr Marchesi's view 
anyway. There was no evidence to the contrary. We might 
interpolate that we would have attached substantial weight 
to Mr Marchesi's opinion without exhibit 7. The absence of 
scientific evidence is not a valid cause of criticism if Mr 
Rohan's opinion reached was justifiable in the circum- 
stances, as in fact we have illustrated it was. 

On that evidence, with no contrary evidence, therefore, 
given that "risk" means the probability of injury or harm 
occurring, it is, in our opinion, likely that there was an 
overhanging (imminent) risk of considerable (serious) 
injury, as s.49(l) of the OHSW Act requires. 

There was no error in the issue of the notice of 
prohibition, or in its issue instead of a notice of improve- 
ment. 

We agree that this was a discretionary decision, that the 
principles in House v. The King 55 CLR 499 and Hamersley 
Iron Pty Ltd v. ADSTE 64 WAIG 852 apply, as well as 
Warren v. Coombes (1979) 142 CLR 531, and we are not 
of the opinion that the discretion of the Commission at first 
instance miscarried for the reasons which we have set out 
above. 

Therefore, the grounds of review (pages 5-9 (AB)), for 
those reasons, were not made out. We say that too on the 
basis that point b on page 6 (AB), the last sentence, was not 
the subject of evidence before the Commission. Further, 
points c, d and e on pages 6-7 (AB) were not pursued. 
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Thus, for those reasons, no ground of appeal is made out, 
and the appeal will be dismissed. 

Order accordingly. 
Appearances: Mr J P Rogers (of Counsel) on behalf of the 

appellant. 
Mr K M Pettit (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wormald Security Australia Pty Ltd 

and 
Peter Rohan, Department of Occupational Health, Safety 

and Welfare. 
No. 1161 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER R N GEORGE. 
COMMISSIONER A R BEECH. 

10 March 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 4th day of October 1991 and having heard Mr 
J P Rogers (of Counsel) on behalf of the appellant and Mr 
K M Pettit (of Counsel) on behalf of the respondent, and the 
Full Bench having reserved its decision on the matter and 
reasons for decision being delivered on the 10th day of 
March 1992 wherein it was found that the appeal should be 
dismissed, it is this day, the 10th day of March 1992, ordered 
that the appeal be dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wormald Security Australia Pty Ltd 

and 
Peter Rohan, Department of Occupational Health, Safety 

and Welfare. 
No. 1161 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT, P.J. SHARKEY. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

5 September 1991. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 5th day of September 1991 and the 
appellant having by letters dated 23rd day of August 1991 
and 4th day of September 1991 sought leave to adjourn this 
application sine die, and the respondent having consented 
to the adjournment by letters dated the 29th day of August 
1991 and the 2nd day of September 1991 and both parties 
having consented in writing to waive their rights to speak 
to the Minutes of Proposed Order in accordance with s.35(4) 
of the Industrial Relations Act 1979, and the said letters of 
application having been filed herein, it is this day the 5th 
day of September, 1991 ordered by consent that application 
1161 of 1991 be adjourned sine die. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH— 

Appeals Against decision of 

Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch 
and 

Brocklebank Pty Ltd t/a Kwinana Lodge Hotel. 
Nos 1170, 1171 and 1172 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 
SENIOR COMMISSIONER G. G. HALLIWELL 

COMMISSIONER J. A. NEGUS. 
14 February 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. These were appeals against the decisions of His 
Worship, the Industrial Magistrate, brought under s.83 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). They related to applications for 
enforcement brought before the Industrial Magistrate, Nos 
44, 47 and 48 of 1991. 

Copies of the notices of appeal appear at pages 1-6 of the 
appeal book (hereinafter referred to as "AB"). They are 
identical in the grounds upon which they rely and relate to 
the decision of His Worship to find three complaints by way 
of application for enforcement of an award made by the 
appellant union as the complainant at first instance. 

The grounds of appeal herein, which are common, as we 
have said, to each appeal, are as follows: — 

"1. The learned Industrial Magistrate erred in that he 
failed to attach any weight or sufficient weight to: 

a) The lack of Mrs Senol Humphries' signature 
on the time and wages record dated 08/11/90 
to acknowledge receipt of her monetary 
entitlements; 

b) The acknowledgement by the respondent that 
signatures in the time and wages record were 
proof of receipt of wages; 

c) The acknowledgement by the respondent that 
Mrs Senol Humphries had signed for her 
wages on all previous occasions; 

d) The evidence of Mrs Senol Humphries that 
she did not receive the monetary entitlements 
due to her on 10th November 1990; 

e) The fact that there was no evidence submit- 
ted by the respondent that Mrs Senol Humph- 
ries actually received her monetary entitle- 
ments on 10th November, 1990. 

2. The learned Industrial Magistrate determined Mrs 
Senol Humphries to be an "impressive" witness, 
both in examination in chief and cross examina- 
tion and then erred in failing to attach appropriate 
weight to the evidence of Mrs Humphries. 

3. The learned Industrial Magistrate identified one of 
the main matters in dispute as being whether Mrs 
Senol Humphries took her pay on 10th November 
1990 and then erred in failing to determine 
whether Mrs Humphries had actually received her 
monetary entitlements due to her on 10th Novem- 
ber 1990. 

4. The learned Industrial Magistrate erred in accept- 
ing, to the extend (sic) he did, the evidence of the 
defendent's (sic) witnesses after determining that 
their evidence had characteristics of heresay/self 
(sic) corroboration and contained inconsistencies. 
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RELIEF SOUGHT 
The appellant seeks to have the decision of the 

learned Industrial Magistrate varied or, 
in the alternative, 
the appellant seeks to have the matters remitted back 

to the Industrial Magistrate or another Industrial 
Magistrate for further hearing and determination." 

The reasons for decision of His Worship appear at pages 
11-16 (AB). 

THE COMPLAINTS 
The complaints appear at pages 7-9 (AB) and allege 

breaches of the award by the respondent, Brocklebank Pty 
Ltd, trading as Kwinana Lodge Hotel, the award being the 
Clerks* (Hotels, Motels and Clubs) Award No R 7 of 1977. 

Complaint S44 of 1991 alleges that the employer between 
3 November and 10 November 1990 "failed to pay Mrs 
Senol Humphries for all ordinary hours worked on Saturday 
3/11/90 at the ordinary rate plus fifty per cent The Union 
claims an amount of S54.36 as per attached Schedule A". 

Complaint S47 of 1991 alleges that "When Mrs Senol 
Humphries was terminated through no fault of her own, the 
employer failed to pay Mrs Humphries one thirteenth of a 
weeks pay at the ordinary rate of wage in respect of each 
completed week of continuous service. The Union claims an 
amount of $1,047.93 as per Schedule B". 

Complaint S48 of 1991 alleges that the award was 
breached in that "The employer, having terminated Mrs 
Senol Humphries, failed to pay all wages due to her on the 
day of the termination of her employment". 

A number of factual matters were agreed and these were 
set out at page 12 (AB) (page 2 of the reasons for decision 
of His Worship). 

EVIDENCE 
The real question in the matter was whether Mrs 

Humphries took her pay on 10 November 1990. 
The employee concerned and thus a member of the 

appellant union, Mrs Senol Humphries, was unemployed at 
the time the complaints were heard, but had previously been 
employed at the Kwinana Lodge Hotel as a clerk from 28 
December 1989 to 10 November 1990 (according to her 
evidence) working 8.00 am to 12 noon on Saturdays only 
at that time. From 5 October 1990 to 1 November 1990 she 
worked a total of eight hours per week, being five hours on 
Saturday and three hours on Sunday. 

There was some dispute about the alteration of her roster 
at about that time and the period of notice given to her for 
its alteration. 

There was also a question as to whether Mrs Humphries* 
employment was terminated on 3 November 1990 or 10 
November 1990. Mrs Humphries maintained that her 
employment was terminated on 10 November 1990, not 3 
November 1990. 

She was left a telephone message on her answering 
machine on 2 November 1990 that she was henceforth to 
work only on Saturdays, but her evidence was that she 
worked on 3 November 1990 and did a trial balance 
finishing her shift at 12 noon. She had an argument at the 
end of that shift with Mr Michael Clarence Dyer who was 
the Manager of the hotel then and was the Manager at the 
time this matter was heard by His Worship. 

On 10 November 1990, Mrs Humphries encountered Mr 
Dyer at the hotel and asked whether she was being 
terminated (see page 40 (AB)). Mrs Lynn Beverley Bartlett 
was with Mr Dyer at the time. She took Mrs Humphries' 
wage envelope from the wages box and gave Mrs 
Humphries the employers' signatures paper to sign. Mrs 
Humphries thought that too much was being deducted for 
tax and walked towards the calculator to check the amount. 
This was something which was corroborated by Mrs Bartlett 
when she gave evidence. Mr Dyer, according to Mrs 
Humphries, then walked off to the restaurant side and Mrs 
Humphries opened the envelope in the presence of Mrs 
Bartlett. Mr Dyer then returned and Mrs Humphries told him 
that she was not accepting the amount in the envelope 

because she was afraid that if she signed for it she would 
be unable to recover any extra amount owing (see page 41 
(AB)). Mrs Humphries then refused to accept it (see page 
41 (AB)) saying "I cannot accept this" and she told His 
Worship that Lynn (ie Mrs Bartlett) took the wages 
envelope, put it in the wages box and put the box on the 
window-sill. Mrs Bartlett she said then asked Mr Dyer if she 
could start the banking. Mrs Bartlett put the wages envelope 
in the wages box. 

The amount of the discrepancy Mrs Humphries said was 
$54.36, being for four hours worked on 3 November 1990, 
the day on which it was alleged by Mr Dyer that Mrs 
Humphries had had her employment terminated. There was 
also, it was alleged, no amount paid in lieu of notice. 

There was further argument between Mr Dyer and Mrs 
Humphries. Mrs Humphries was adamant in evidence that 
she had taken no money from the hotel before she left, 
having put the envelope back. 

An amount of $774.00, including $54.00, was put to Mrs 
Humphries as having been paid, and she denied having 
received any money. She said that she had left the money 
on the sill near the wages box (see page 52 (AB)) leaving 
about 10 to 15 minutes later when the envelope was in the 
wages box. 

Mrs Humphries then went to Mr Dyer's office and could 
not see the wages box after that. She said that Mrs Bartlett 
was at the reception with the wages box and was dealing 
with the banking money. 

On 28 January 1990 the time and wages records were 
checked by Mr Peter Cekanauskas, an organiser for the 
appellant union (see page 58 (AB)). 

It was asserted to him by Mr Dyer that the moneys had 
been paid but not signed for and that no receipt had been 
given because Mrs Humphries refused to sign which was 
consistent with her evidence, although she usually signed for 
her wages. 

There was evidence from Mr Dyer that he had been 
satisfied with Mrs Humphries' work prior to termination, 
that she had been terminated on 3 November 1990 and that 
he had advised her of the reduction of working hours by 
telephone on 2 November 1990, and not merely left a 
message to that effect. He denied that there was a swearing 
match over the reduction of hours on 3 November 1990, and 
he was not present on 10 November 1990 when Mrs 
Humphries was paid. He was in his office. He said the office 
was right behind the reception area and he was still there 
when Mrs Humphries left and she did not mention to him 
not being paid for 3 November 1990. He required her at that 
time to leave the keys behind or he would call the police, 
a fact corroborated by Mrs Bartlett, and it was only after Mrs 
Humphries had gone that he ascertained that the wages were 
not signed for. 

The wages box, when Mr Dyer checked on 10 November 
1990, was on the back reception desk alongside the window, 
and not accessible to anybody other than those persons 
behind the counter. 

Mr Dyer informed Mr Peter Cekanauskas that Mrs 
Humphries had been paid, but that she had not signed for 
the money. He said that he had dismissed her on 3 November 
1990, a matter in issue. Mrs Humphries was not paid all of 
her entitlements or wages then. He was not able to prove, 
he said, beyond doubt that Mrs Humphries had received the 
moneys. Mrs Humphries had never mentioned to him that 
there was any discrepancy in pay. As Mr Dyer said (see 
pages 81-82 (AB)): — 

"It's fair to assume that but it's not also fair to say 
it because Mrs Humphries could have also taken her 
wages and then didn't sign." 

Mrs Christina Stephen, a receptionist and wages clerk, set 
out the calculations of the amount due to Mrs Humphries, 
namely $720.00 plus $54.00, and said that this amount had 
been put in the envelope for her and this was supported by 
the coin analysis report and the bank statement which shows 
the total wages for the week was $7759.00. 

Mrs Lynn Bartlett gave evidence that on 10 November 
1990 she gave to Mrs Humphries her time card and her pay 
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envelope and Mrs Humphries proceeded to check it on the 
adding machine and declined to sign for her pay. It was then 
that Mr Dyer walked into the main office and Mrs 
Humphries said "Mike, my pay is all okay, except for my 
pay this morning". Mrs Bartlett then turned around to the 
counter to do the banking and Mr Dyer and Mrs Humphries 
had a heated discussion regarding the pay for that morning 
(see page 99 (AB)). The argument lasted about five minutes 
then it went quiet and Mr Dyer went back to his office. 

Mrs Bartlett saw Mrs Humphries making her way to the 
reception doors. There was then nothing on the counter 
behind Mrs Bartlett. Mr Dyer came out and demanded the 
keys from Mrs Humphries as she was leaving and threatened 
to call the police if they were not returned. They were 
returned then and Mr Dyer then went back into his office. 
The last time Mrs Bartlett saw the pay envelope was when 
Mrs Humphries had it in her hand and said "My pay is all 
okay, except for this morning". That was the last Mrs 
Bartlett saw of the pay envelope. She said Mrs Humphries 
had checked the time sheet and counted the money. The 
wages box after Mrs Humphries left was kept close to the 
window. Mrs Bartlett did not check it again, but put it in the 
safe and she did not check whether the wages envelope for 
Mrs Humphries was then in the box and was not certain 
whether it was or not. She did not see Mrs Humphries place 
the money in the latter's handbag. 

ISSUES AND CONCLUSIONS 
The complaint against the decision of the learned 

Magistrate was based on alleged errors in findings of fact 
or of failure to make findings of fact or to give weight to 
various matters of fact. In appeals based on grounds alleging 
errors of fact, the appeal process involves a comparison of 
the facts proved in evidence with the findings made. Before 
the court or tribunal at first instance can find a fact, it is 
necessary that it understand and comprehend the signifi- 
cance of the evidence which leads to that finding of fact. If 
the reasons disclose a misunderstanding of the content of the 
evidence, then this will constitute an error requiring 
correction (see Metropolitan Properties Co (FGC) Ltd v. 
Lanson [1969] 1 QB 577 at 599). 

If, however, the court or tribunal at first instance has not 
misunderstood what a witness was saying or not misread a 
document, but has based its findings of fact on acceptance 
of some evidence and rejection of other evidence for reasons 
distinctive to the trial process, then the ability of an appellate 
court or tribunal to intervene is limited. 

In a case where the court or tribunal has made a finding 
based upon observations as to the demeanour of the 
witnesses, this limitation exists (see Arpad Security Agency 
Pty Ltd v. FMWU 69 WAIG 2662 and the authorities cited 
therein). 

An appellate court can only interfere with findings of fact 
based upon the acceptance of one witnesses evidence or the 
rejection of another witnesses evidence if it is satisfied that 
the advantage enjoyed by the trial judge would not justify 
the finding which was made (see Abalos v. Australian Postal 
Commission (1990) 171 CLR 167 at 178). 

Of course, the finding, based on credibility, will be 
palpably wrong if it is based upon a misunderstanding of the 
evidence or a clearly wrong determination of a factual 
matter. 

The failure of the tribunal or court at first instance to make 
an express reference to demeanour does not mean that 
observation of witnesses played no part in forming the 
decision to which the tribunal or court came (see Arpad 
Security Agency Pty Ltd v. FMWU (op cit) and Jones v. 
Hyde (1989) 63 ALJR 349). 

However, it will be necessary to look at the reasons for 
decision to determine whether such findings were made, or 
whether they must have been based upon advantages 
peculiar to the trial process. That means that upon a review 
of findings of fact the appellate tribunal should: — 

(1) Ascertain the finding of fact which is alleged. 
(2) Determine whether that finding of fact was based 

upon credibility, demeanour and other features 
distinctive to a trial at first instance. 

(3) If the answer to (2) above is in the affirmative, 
then the appellate tribunal must ascertain whether 
or not it can be said that a comparison of the 
content of the evidence with the finding that was 
made demonstrates that the trial judge has failed 
to use or has misused his advantage in seeing the 
witnesses. 

(4) If the answer to (3) above is in the affirmative, or 
if credibility did not form part of the fact finding 
process, an appeal court may itself examine the 
evidence for the purposes of determining what 
facts should be found. Whether a new trial is 
ordered or the appeal court itself determines the 
matter depends upon its jurisdiction, statutory or 
otherwise. 

In the end; His Worship analysed the evidence and 
highlighted the four major points of dispute (see pages 13-16 
(AB)). These were (see page 12 (AB)): — 

"1 The period of notice given to Mrs Humphries 
when her roster was altered. 

2 Whether Mrs Humphries was terminated on the 
3rd or the 10th November, 1990. 

3. How much was in the pay envelope which was 
prepared for Mrs Humphries for the 10th Novem- 
ber, 1990. 

4. Whether Mrs Humphries took her pay on the 10th 
November, 1990." 

His Worship directly observed that Mr Cekanauskas' 
evidence did not corroborate Mrs Humphries' evidence and 
was more in agreement (on the limited subject matter to 
which it related) with Mr Dyer. 

The onus in this matter clearly lay upon the complainant 
to establish every element of its application for enforcement 
on the balance of probabilities. 

The crux of the matter is whether Mrs Humphries left the 
premises with the money she later claimed on 10 November 
1990. 

Mrs Bartlett was the only witness who saw the envelope 
containing the moneys in Mrs Humphries' hand. 

Mrs Humphries said that she put the moneys back, firstly 
leaving it beside the wages box, and then that the moneys 
were in the wages box. 

Mrs Bartlett said that she put the wages box back in the 
safe, but did not check whether the pay envelope was in it. 
She could not therefore be certain whether it was or was not. 

Mrs Humphries did not sign for the envelope and disputed 
the amount due to her with Mr Dyer somewhat heatedly. 

There was corroboration that the envelope contained 
$774.00, the correct amount from the coin analysis and the 
bank statement (exhibits F and G). These exhibits supported 
Mrs Stephen's direct evidence, so His Worship found. 

The learned Magistrate assessed the witnesses whom he 
saw and was impressed by Mrs Humphries' evidence. He 
found that the three witnesses for the respondent gave 
evidence which was basically consistent, and thus his earlier 
comments as to self-corroboration and hearsay were 
particular comments and not general comments (see page 14 
(AB)). 

The learned Magistrate also made findings with regard to 
the reliability of exhibit F, the coin analysis and the bank 
statement, which it was open to him to make, and these, of 
course, corroborated the evidence of Mrs Stephen as to the 
amount of the moneys placed in the envelope, namely 
$774.00, not $774.00 less $54.00 being $720.00, as Mrs 
Humphries said in evidence. 

In the circumstances, it was open to His Worship not to 
prefer Mrs Humphries' evidence to the evidence of the three 
witnesses, even though he found that she was an impressive 
witness. 

That being so, his declining, at least on the balance of 
probabilities, to find that Mrs Humphries had received the 
moneys (ie $774.00), in the face of evidence which he did 
not reject, that she was last seen with the pay envelope in 
her hand, was not an error. 
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Further, it is clear on the evidence that His Worship was 
not able to find that Mrs Humphries took her pay on the 
balance of probabilities (see page 16 (AB), the first 
paragraph), or that any other of the elements of complaint 
in dispute were proven on the balance of probabilities. The 
burden of proof lay upon the appellant. Once His Worship 
found as he did, the burden was not discharged and he could 
not be satisfied as to the matters of fact required to be proven 
on the balance of probabilities. 

As will be apparent from our consideration of the 
evidence given before His Worship, there was no misuse of 
the advantage to His Worship of seeing the witnesses in a 
matter where their demeanour was plainly important, and, 
where His Worship correctly analysed the evidence given, 
particularly with regard to his assessment of the main 
matters in dispute. That His Worship found that Mrs 
Stephen's and Mrs Bartlett's evidence could not be relied 
on, because it had characteristics of hearsay and self- 
corroboration, did not affect the weight of their other 
evidence. 

In particular, His Worship did attach sufficient weight to 
all those matters to which he was required to attach weight. 
He did attach sufficient weight to Mrs Humphries as an 
impressive witness, but he was entitled to attach the weight 
he did to the evidence for the respondent after observing the 
witnesses. 

In terms of the authorities set out above, the learned 
Magistrate was unable to make a finding of fact, because he 
was unable to accept the evidence of one lot of witnesses 
in preference to the others. 

He formed opinions as to the credibility of the witnesses, 
which he was entitled to do. 

Our summary above of the evidence given is sufficient 
verification of this. 

In addition, if all that is wrong and it were necessary for 
us to make findings of fact, then we would not make findings 
of fact on a reading of the evidence which were different to 
what His Worship found, except to say that Mrs Humphries 
had not established any of the facts in dispute, including that 
she had received notice of termination on 10 November 
1990, as distinct from 3 November 1990. 

We would not be satisfied on the balance of probabilities 
that Mrs Humphries did not receive all the moneys to which 
she was entitled. That is because there is evidence that the 
right amount appeared in the envelope, and, that being so, 
much of Mrs Humphries' evidence might come under closer 
scrutiny as being mistaken. Again we observe that the 
burden of proof lay at all times upon the appellant to 
establish at first instance every element of its complaints on 
the balance of probabilities (see s.83(7) of the Act). 

It will be clear from the above reasons that no ground of 
appeal is made out. 

In the circumstances, the appeal will be dismissed. 

Order accordingly 

Appearances: Mr R H Dhue on behalf of the appellant. 

Mr P A King on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch 
and 

Brocklebank Pty Ltd t/a Kwinana Lodge Hotel. 
Nos 1170, 1171 and 1172 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 
SENIOR COMMISSIONER G. G. HALLIWELL 

COMMISSIONER J. A. NEGUS. 
14 February 1992. 

Order. 
This matter having come on for hearing before the Full 
Bench on the 19th day of September 1991 and having heard 
Mr R H Dhue on behalf of the appellant and Mr P A King 
on behalf of the respondent, and the Full Bench having 
reserved its decision on the matter and reasons for decision 
being delivered on the 14th day of February 1992 wherein 
it was found that the appeal should be dismissed, it is this 
day, the 14th day of February 1992, ordered that the appeal 
be dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH— 

Unions— 
Application for Alteration of 

Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, WA 
and 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, Association of Draughting, Supervisory 
and Technical Employees, Western Australian Branch, The 

Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch, Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch, Australian Electrical, Electronics, Foun- 
dry and Engineering Union (Western Australian Branch) 
and United Timber Yards, Sawmills and Woodworkers 
Employees' Union of Western Australia (Objectors). 

No 1009 of 1991. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER A.R. BEECH. 
10 March 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an application by The Forest Products, 
Furnishing and Allied Industries Industrial Union of 
Workers, WA (hereinafter referred to as the "FPFAIIU") 
wherein it sought to alter its constitution rule pursuant to 
s.66(2)(a)(iii) of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act") in the 
following terms: — 

"The Union shall consist of workers employed or 
usually employed in the sawmilling, sleeper cutting 
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and wood chipping industry as hereinafter defined 
together with the persons who from time to time are 
elected General Secretary and/or Organiser of the 
Union. 

Provided that persons employed in Timber Yards, 
Sawmills, Box Factories, Plywood and Veneer Mills, 
Turnery and Joinery Establishments and Saw Servicing 
Establishments situated within a radius of forty-five 
(45) kilometres from the G.P.O., Perth or outside the 
South West Land Division of the State of Western 
Australia shall not be eligible for membership of the 
Union under this sub-rule." 

There were objections made on behalf of the Amalga- 
mated Metal Workers and Shipwrights Union of Western 
Australia (hereinafter referred to as the "AMWSU"), the 
Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch (hereinafter referred 
to as the "ADSTE"), The Construction, Mining and Energy 
Workers' Union of Australia, Western Australian Branch 
(hereinafter referred to as the "CMEU"), the Transport 
Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch (hereinafter referred to as the 
"TWU"), the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) (here- 
inafter referred to as the "AEEFEU") and the United 
Timber Yards, Sawmills and Woodworkers Employees' 
Union of Western Australia (hereinafter referred to as the 
"UTYSWEU"). 

Objections. 
(1) The grounds of objection by the AMWSU are as 

follows: — 
"The Objector has coverage of all metal tradesper- 

sons engaged in or in connection with the sawmilling, 
sleeper cutting and wood chipping industries in those 
areas which the Applicant seeks, by this application, to 
cover. If granted, the application will create considera- 
ble overlapping coverage. 

The objector is or is likely to be affected by the 
application in the following manner, namely:— there 
will be demarcation disputes and competition for 
coverage of the workers in respect of whom overlap- 
ping coverage will be created." 

(2) The grounds of objection by the ADSTE are as 
follows: — 

"The Objector has coverage of surveyors and 
technical employees engaged in or in connection with 
the sawmilling, sleeper cutting and wood chipping 
industries in those areas which the Applicant seeks, by 
this application, to cover. If granted, the application 
will create considerable overlapping coverage. 

The objector is or is likely to be affected by the 
application in the following manner, namely:— there 
will be demarcation disputes and competition for 
coverage of the workers in respect of whom overlap- 
ping coverage will be created." 

(3) The grounds of objection by the CMEU are as 
follows: — 

"The Objector has coverage of building tradesper- 
sons, plant operators and crane and engine drivers 
engaged in or in connection with the sawmilling, 
sleeper cutting and wood chipping industries in those 
areas which the Applicant seeks, by this application, to 
cover. If granted, the application will create considera- 
ble overlapping coverage. 

The objector is or is likely to be affected by the 
application in the following manner, namely:— there 
will be demarcation disputes and competition for 
coverage of the workers in respect of whom overlap- 
ping coverage will be created." 

(4) The grounds of objection by the TWU are as 
follows: — 

"The Objector has coverage of all transport workers 
engaged in or in connection with the sawmilling, 
sleeper cutting and wood chipping industries in those 
areas which the Applicant seeks, by this application, to 

cover. If granted, the application will create considera- 
ble overlapping coverage. 

The objector is or is likely to be affected by the 
application in the following manner, namely:— there 
will be demarcation disputes and competition for 
coverage of the workers in respect of whom overlap- 
ping coverage will be created." 

(5) The grounds of objection by the AEEFEU are as 
follows: — 

"The Objector has constitutional coverage of metal 
and electrical classifications in the industries which the 
applicant seeks to cover. 

The Objector is or is likely to be affected by the 
application in the following manner, namely:— com- 
petition and demarcation will eventuate due to the 
conflict in constitutional coverage." 

(6) The grounds of objection by the UTYSWEU are as 
follows: — 

"The objector has longstanding award and member- 
ship coverage of persons engaged by Wesfi in what is 
commonly known as the MDF plant at Somersby Road 
Welshpool. There is doubt about the objectors constitu- 
tional capacity to cover those persons. If the Appli- 
cant's application is granted it may thereby obtain 
constitutional coverage over those persons thereby 
creating industrial conflict as to the award and 
membership coverage of them." 

Upon hearing Mr Schapper, on behalf of the objectors in 
the matter, we were satisfied that there was sufficient 
interest to support the objections in the matter. 

Background. 
The amendment was proposed so as to remove the 

geographical restriction in rule 2 of the FPFAIIU's rules 
which confines it to coverage of employees within the South 
West Land Division, but outside a 45 kilometres radius of 
Perth. It would then permit the FPFAIIU to operate within 
the whole of the South West Land Division, including the 
Perth metropolitan area, to allow the FPFAIIU to in effect 
operate in the sawmilling, sleeper cutting and wood 
chipping industry in the State as a whole, there being no 
known or likely activities outside the South West Land 
Division. 

The other intention, so it was submitted, was that the 
change be implemented without intruding upon the constitu- 
tional coverage and membership of other unions which 
already operated in the Perth metropolitan area. 

At the time that the amendment was considered, it was 
anticipated that only one union could possibly claim to be 
affected by the amendment, that being the UTYSWEU. As 
a result, it was sought to exclude in a very precise way the 
area covered by that union. 

The submission was that only one employer, namely 
Softwood Logging Services (hereinafter referred to as 
"SLS"), and a handful of workers would be affected by the 
amendment. 

The evidence given from the bar table, and not contested, 
was that three people who were involved in felling trees 
were employed by SLS, as well as one loader operator who 
loads the cut timber onto a truck, so that the employer who 
operates the truck can remove the timber from the plantation 
would be covered. 

It was asserted that there is one plantation at Mundaring, 
one at Gnangara and one at Yanchep where these employees 
work. When the employees are operating the Mundaring 
plantation they are outside a 45 kilometre radius of Perth and 
covered by the FPFAIIU, but when they operate at the other 
two plantations they fall outside the geographical limitation 
upon the FPFAIIU and therefore, strictly speaking, are not 
eligible for membership. 

It was said that the number of employees of SLS varies 
from three to ten. 

The objectors submitted that: — 
(1) The proposed amendment removed the geographi- 

cal restriction contained within the rules and went 
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far beyond what Mr Hocking said that the 
application was to achieve. 

(2) If the application were to pick up the coverage of 
those fellers or fallers working outside the current 
area of coverage then that is what it should say. 

It was submitted that the application should fail for want 
of any evidence or material put forward in support of the 
coverage of fallers. 

Next, so the submission went, if it were granted in its 
current form, the application would create considerable 
overlapping coverage with the objector organisations. This 
would be because rule 2(n)(i) of the FPFAIFU's rules is 
ineffective because it does not operate as a total exclusion 
in respect of the FPFAIIU's rules in favour of the objecting 
unions. Thus to grant the application would create overlap- 
ping coverage in sawmilling, sleeper cutting and wood 
chipping outside the South West Land Division. 

Thus, it was submitted, that nothing had been put forward 
pursuant to s.55 of the Act to satisfy the Full Bench that 
there was a good reason consistent with the objects 
prescribed in s.6 of the Act to permit registration of the 
proposed alterations. In particular, there was reference to 
s.6(e) of the Act. 

It followed that there would be overlapping coverage in 
respect of the AMWSU and the AEEFEU, and in relation 
to the TWU, in respect of the loader operator employed by 
SLS. 

Similarly, in relation to the CMEU there would be 
overlapping coverage of plant operators, also of road 
construction and maintenance plant operators. 

As to ADSTE the problem would arise in relation to 
laboratory technicians, because these will be employed in 
the wood chipping industry. None of these assertions by Mr 
Schapper were convincingly controverted, if at all. 

There was then reference to the medium density fibre- 
board plant (hereinafter referred to as the "MDF plant") 
over which the UTYSWEU do not have constitutional 
coverage, and yet they have longstanding award coverage. 
Exhibits ISA and 18B are relevant. 

What would occur here is that, outside the South West 
Land Division, there would be coverage in the FPFAIIU of 
sawmills, sleeper cutting and wood chipping. In particular, 
as regards the UTYSWEU objection, people engaged at the 
MDF plant are persons who are employed in a timber yard, 
so the submission went. That is a place properly character- 
ised as a timber yard. The process, as described to us in 
evidence by Mr Schapper, is one whereby logs of timber are 
brought into the yard and are debarked. After being debarked 
they are put into a mechanised process whereby they come 
out as a fibre or a fine pulp. This fibre or pulp is then 
converted by a highly mechanised and computerised process 
into a medium density fibreboard. That that was the process 
was not disputed.There are approximately 40 operators at 
the plant which is conducted on a shift basis. All of the 
relevant persons are members of the UTYSWEU and are all 
covered by the Particle Board Employees Award of 1964 
(exhibit 19). 

Clause 3. —Area and Scope of the award reads as 
follows: — 

"This award shall apply to the Particle Board 
Manufacturing Industry and shall operate over the area 
comprised within a radius of 14 miles of the G.P.O., 
Perth." 

It was submitted that the plant, having regard to sub-rule 
(1) of rule 3 of the U1*YSWEU's eligibility rule, is a timber 
yard, not a saw servicing establishment, not a sawmill, but 
a timber yard or a plywood or veneer mill. The product is 
not a plywood within the strict definition of that term, nor 
veneer, because the log is pulped and what they really say 
is that it is a timber yard. That is a place where timber is 
brought and dealt with in some way or another. It might be 
left there to dry, stacked and dried, or it might be put through 
a chemical process. It is also arguable that it is not a timber 
yard, but a particle board plant, a MDF plant. 

Mr A'Vard, Secretary of the UTYSWEU, in evidence, 
said that the MDF plant was a timber yard, because timber 

was reduced there to high density boards from the logs 
which were processed there. 

The submission was that there was no material before us, 
as a matter of merit, to support the application going beyond 
the coverage of fallers. 

Further, if rule 2(n)(i) of the FPFAIIU's rules does not 
operate as an exclusion, then granting the application will 
create overlapping coverage in a wide variety of ways, a 
wide variety of classifications and a wide variety of unions. 

The submission by Mr Schapper was that because there 
was a conflict in award coverage the overlapping went 
beyond mere constitutional coverage. 

What the proposed alterations to the rules effected, so the 
submission went, was coverage of sawmills, sleeper cutting 
and wood chipping as defined, excluding timber yards, 
sawmills, a plywood and veneer yard, a box factory and a 
turnery and joinery establishment. Therefore, this was a 
claim for coverage outside the South West and set out to 
exclude them. 

The UTYSWEU's objection was put on the following 
basis. If the application is not directed to covering the MDF 
plant, then the FPFAIIU should say that. The submission 
was that the employees at the MDF plant are employed in 
a timber yard, on the factual basis set out above. On that 
basis, it was submitted that the Particle Board Employees 
Award of 1964, to which the UTYSWEU is a party, (45 
WAIG 24) did not cover it. 

It was submitted by Mr Schapper that this was not a 
plywood nor a veneer factory. It was a timber yard, and if 
not a timber yard then the UTYSWEU did not have coverage 
of it. 

In any event, coverage should not be taken away because 
of the existence of a quarter of a century of award coverage 
in the UTYSWEU. 

The only rationale for the rule change which was offered, 
so Mr Schapper submitted, was the desire to remove the 
geographical limitation. However, he submitted that the 
application goes well beyond that. Indeed, the application 
in its present form would create considerable overlapping. 

This application involved alterations to the rules of the 
FPFAIIU, which we were told is to remove a geographical 
anomaly which prevents the FPFAIIU from operating within 
a 45 kilometre radius of Perth,- and its practical effect is 
directed to a small number of people who are engaged as tree 
fellers, principally at three pine plantations, according to Mr 
Hocking who appeared for the FPFAIIU. One plantation is 
in Mundaring, one in Gnangara and one in Yanchep. 

Rule 2 of the FPFAIIU's rules confines coverage to within 
the South West Land Division, but outside a 45 kilometre 
radius of Perth. 

Mr Hocking told us (see page 18 of the transcript) that 
the alterations were intended to permit the union to operate 
within the whole of the South West Land Division, 
including the metropolitan area, with the intention of 
allowing the FPFAIIU to in effect operate in the State as a 
whole, there being no known likely activities outside the 
South West Land Division. The intention was that there be 
no intrusion upon the constitutional "coverage and member- 
ship" of other unions which already operate within the Perth 
metropolitan area, and that the amendment was drafted in 
a limited manner to achieve that. 

It was also Mr Hocking's submission that rule 2(n)(i) of 
the FPFAIIU's rules provided protection to all unions, 
including the UTYSWEU, because they were registered 
before 31 August 1975. 

Also at the heart of the matter was that UTYSWEU's 
concern that the extension of geographical coverage to the 
metropolitan area would enable the FPFAIIU to enrol 
employees at a MDF plant at Welshpool over which the 
UTYSWEU enjoys award coverage and has for some years. 

The case for Mr Schapper's client was further put on the 
following basis. 

The notice of 2 July 1991 is defective and does not 
comply with the Act in that no notice was given of an 
intention to apply to the Commission to alter the rules. 
Those words were not set out. 
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It was submitted that there was an obligation upon the 
FPFAIIU to inform members of their rights in two 
respects: — 

(1) It had to inform them of their right to object to the 
making of the application. 

(2) Under s.55(4)(b)(iii) it had to inform them of their 
right to object to the proposed alteration. 

These were mandatory provisions and there was non- 
compliance. 

Thus, the application should be dismissed. 

The facts in this matter we derive from much uncontra- 
dicted evidence from the bar table and from the evidence of 
Mr A'Yard. 

There is only one employer, SLS, and a handful of SLS 
workers, ranging from three to ten, who will be affected if 
the application is granted.The FPFAIIU has represented 
these employees for some years. 

In addition, there are a number of classifications of 
worker under award coverage by other unions, such as the 
AEEFEU, the AMWSU and the TWU employed in the 
timber industry. 

We refer to the Metal Trades (General) Award (exhibit 
18A) and the Transport Workers (General) Award (exhibit 
18B). 

The MDF plant is in Somersby Road, Welshpool. It is 
apparently owned by a company or firm called Wesfi. 
Before the fibreboard plant was there, there was a particle 
board plant. At the current plant there are 40 employees. 

According to the evidence of Mr A'Vard, when the plant 
was a particle board plant the pine logs were carted into the 
complex and were debarked and crushed into a chip 
"operation" and then pressed into a particle board. 

The particle board was then dispatched to the holding 
shed where it was distributed to outlets which might buy the 
product. A great amount was stored there. 

The plant was there for at least 12 years and during that 
time the UTYSWEU covered the employees under the 
award. That operation was closed down, although we were 
not told when, and transferred to Dardanup. 

Later, the MDF plant commenced operating on the same 
site, in fact about 12 months ago. The process is virtually 
the same as the particle board manufacturing process. The 
logs are brought in from the forest to the plant identically 
as before. They are "debarked", as with the particle board 
process, and then chipped. Next they are crushed into a fine 
fibre similar to the state of cotton wool. Then they go 
through a process of being highly pressed through chemicals 
to form the board in a highly mechanised and computerised 
plant. Then they are transferred to the store rooms where 
they are held for distribution all over Australia. 

Mr A'Vard conceded that a particle board plant was not 
a veneer mill, a plywood mill, a box factory, a turnery or 
joinery establishment, or a saw servicing establishment. 

The UTYSWEU, Mr A'Vard said, does not have coverage 
of the particle board plant at Dardanup because it is outside 
the 45 kilometre limit (from the metropolitan areaj.The 
persons employed at the MDF plant are in the following 
classifications —press operator, log loader operator, chipper 
operator, computer control operator and forklift driver. Mr 
A'Vard described the premises as a timber yard. 

Conclusions. 
This was an application to amend the eligibility rule of 

the FPFAIIU. It was made and heard under s.62(2) of the 
Act. 

The duty of the Full Bench is to hear and determine the 
matter, having regard to all relevant considerations, includ- 
ing those raised by s.26(l)(a), (b), (c) and (d) of the Act, and 
those prescribed under s.62 of the Act, and any others which 
might be relevant. By virtue of s.62(3) of the Act, which this 
Bench is required to apply, even if it were not required to 

apply s.55(4)(b)(ii) of the Act, the Full Bench is required to 
be satisfied that: — 

(1) The application has been authorised in accordance 
with the rules of the organisation. 

(2) Reasonable steps have been taken to adequately 
inform the members: — 

(a) Of the proposal for alteration and the reasons 
therefor. 

(b) That the members, or any of them, may 
object to the proposed alteration by forward- 
ing a written objection to the Registrar, and 
having regard to the structure of the organisa- 
tion and any other relevant circumstances, 
the members have been afforded a reasonable 
opportunity to object to the alteration. 

(3) Less than 5% of the members of the organisation 
has objected to the proposed alteration, or a 
majority of the members who voted in a ballot 
conducted in a manner approved by the Registrar 
has authorised or approved the proposed altera- 
tion. If the proposed amendments have not been 
processed in the manner prescribed by the rules it 
cannot be said that the application has been 
authorised in accordance with them (see Re WA 
Carpenters and Joiners, Bricklayers and Stone- 
workers Industrial Union of Workers 65 WAIG 
2241 at 2242 (FB) and Re Civil Service Associa- 
tion of WA Inc 69 WAIG 3247 at 3248 (FB)). 

(4) In addition, s.55, s.56 and s.58(3) of the Act apply 
with such modifications as are necessary to and 
in relation to an application by an organisation for 
alteration of a rule of a kind referred to in s.62(2) 
of the Act. We have no trouble with the 
compliance of those sections (except s.55(4) of the 
Act) on this occasion. However, s.55(5) of the Act 
was raised fairly and squarely as an issue. 

Our role is to decide whether there is a registered 
organisation whose membership rules allow it to enrol some 
or all of the persons who would be eligible. 

The manner in which one interprets union rules is laid 
down in HSOA v. Minister for Health 61 WAIG 616 at 618 
per Brinsden J and is as follows: — 

"Generally speaking the correct approach to the 
interpretation of a union rule is to interpret it in the 
same manner as any otherr (sic) document. It must be 
remembered however that union rules are not necessar- 
ily drafted by skilled draftsmen. It is therefore 
necessary I think in construing a union rule not to place 
too literal adherence to the strict technical meaning of 
words but to view the matter broadly in an endeavour 
to give it a meaning consistent with the intention of the 
draftsman of the rule." 

Rule 2(n)(i) of the FPFAIIU's rules, it was submitted, 
does not act as an overall exclusion. It provides, to 
paraphrase it, that except as hereinbefore provided, no 
person shall be admitted to membership if the person is 
eligible to be a member of any other union registered on 31 
August 1975. That means, therefore, that if the alteration to 
the constitution rule, which precedes rule 2(n)(i) in the rules, 
being an alteration to rule 2(1), were authorised, then those 
persons employed or usually employed in the sawmilling, 
sleeper cutting and wood chipping industry, which includes 
all those activities set out in rule 2(m), in the South West 
Land Division, would be included. 

Those excluded are those persons not covered by the 
proposed alteration to rule 2(1), and those excluded by rule 
2(n)(i). 

There would be an enlarged class of eligible persons. 
Those also excluded are those persons not employed in 
timber yards, sawmills, box factories, plywood and veneer 
mills, turnery and joiner establishments situated within a 
radius of 45 kilometres from the GPO Perth or outside the 
South West Land Division. 

There is, therefore, the potential to cover members or 
persons eligible to be members of all the objectors 
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previously not covered in transport, metal trades employ- 
ment, etc. That is our conclusion. 

It follows that, by virtue of s.55(5) of the Act, and that 
consideration, we cannot be satisfied that there will not be 
an overlapping. S.55(5) prevents the Full Bench from 
authorising the registration of an application organisation 
whose rules relating to membership allow it to enrol as 
members some or all of the persons who are eligible to join 
an existing registered organisation, unless it is satisfied that 
there is good reason consistent with the objects prescribed 
in s.6 of the Act, to permit the registration. The provision, 
of course, applies by virtue of s.62 of the Act, to this 
application. 

It is for the applicant to establish that there is a good 
reason for us to be satisfied, in accordance with the objects 
of the Act, in particular s.6(e). S.6(e) provides as follows: — 

"The principal objects of this Act are — 

evidence in support of which was that certain tree fellers, 
some ten of them, were not covered and an alteration was 
sought for that purpose only. It is not appropriate to deal 
with broader questions of constitutionality of coverage of 
the MDF plant on this occasion given our above comments, 
and on the insufficient material put before us. 

In the circumstances, the equity, good conscience and 
substantial merits of the case require us, for those reasons, 
to dismiss the application. We will order accordingly. 

Appearances: Mr G.N. Hocking (of Counsel) on behalf 
of the applicant. 

Mr D.H. Schapper (of Counsel) on behalf of the objectors. 

. WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

(e) to encourage the formation of representative 
organizations of employers and employees 
and their registration under this Act and to 
discourage, so far as practicable, overlapping 
of eligibility for membership of such organi- 
zations;" 

(See FMWU v. FCU and Others 65 WAIG 2033). 

We are satisfied that more than one registered organisa- 
tion exists which has an eligibility rule enabling it to enrol 
employees who would be covered by the proposed altera- 
tion. 

We are not satisfied that any good reason exists consistent 
with the objects set out in s.6 of the Act which would justify 
or permit registration; indeed, it would seem to us that 
overlapping would be introduced where it did not previously 
exist. 

The only evidence before us is that a limited number of 
workers employed felling pines at Gnangara, Mundaring and 
Yanchep were sought to be covered. 

Mr Schapper's submission that the only alteration 
required was one in those precise terms has merit in it, and, 
there would seem, at least as far as we understand the 
submissions, to be no obstacle to such an alteration, put in 
those precise and limited terms. 

We refer to the decision of the Full Bench in Re Breweries 
and Boulevards Employees' Industrial Union of WA 66 
WAIG 1017. There it was said at page 1021: — 

"Even though section 55 no longer contains the 
express terms which gave rise to a discretion to refuse, 
it seems to us, notwithstanding the deletion of that 
particular provision, that a discretion remains to be 
exercised as with any other application before the 
Commission in accordance with the provisions of 
section 26. Section 55 has always contained a provision 
for objection to registration (or alteration) upon notice 
and the Full Bench is bound to have regard for matters 
of objection albeit the objector bears an onus, or 
obligation, to convince the Full Bench that the 
particular application is not equitable or of sufficient 
merit to be granted. We see no reason why in the 
exercise of a discretion the Full Bench should not have 
regard for the desirability of the alteration to be 
effected having in mind the purposes and objects of the 
Act." 

We apply those dicta. 

In these circumstances, there is not sufficient reason, upon 
the evidence, why we should grant an application, the only 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, WA 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, Association of Draughting, Supervisory 
and Technical Employees, Western Australian Branch, The 

Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch, Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch, Australian Electrical, Electronics, Foun- 
dry and Engineering Union (Western Australian Branch) 
and United Timber Yards, Sawmills and Woodworkers 
Employees' Union of Western Australia (Objectors). 

No 1009 of 1991. 

BEFORE THE FULL BENCH. 

10 March 1992. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER A.R. BEECH. 

Order. 

This matter having come on for hearing before the Full 
Bench on the 3rd day of October 1991 and having heard Mr 
G N Hocking (of Counsel) on behalf of the applicant and 
Mr D H Schapper (of Counsel) on behalf of the Amalga- 
mated Metal Workers and Shipwrights Union of Western 
Australia, the Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, The 
Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch, the Transport Work- 
ers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch, the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and the United Timber Yards, Sawmills 
and Woodworkers Employees' Union of Western Australia, 
as objectors, and the Full Bench having reserved its decision 
on the matter and reasons for decision being delivered on 
the 10th day of March 1992 wherein it was found that the 
application should be dismissed, it is this day, the 10th day 
of March 1992, ordered that the application be dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.l President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
Master Gentlemen's Hairdressers' Association of WA 

Union of Employers, Perth 
No 1356 of 1991. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY 

SENIOR COMMISSIONER G. G. HALLIWELL 
COMMISSIONER O. K. SALMON. 

14 November 1991. 

This matter having come on for hearing before the Full 
Bench on the 8th day of November 1991 and having heard 
Mr T Caspersz (of Counsel) and with him Mr P Jebb on 
behalf of the applicant, and there being no objection hereto, 
and the Full Bench having given its reasons for decision 
orally, by consent, and being satisfied that the application 
should be granted, it is this day, the 14th day of November 
1991, ordered that the Registrar be authorised to register the 
alterations to the rules of the abovenamed applicant 
organisation, as set out in Schedule A which is annexed 
hereto. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

President. 

Schedule A 

1. Name. 
The name of the organisation shall be The Master 

Gentlemen's Hairdressers' Association of Western Austra- 
lia Industrial Union of Employers. (Hereinafter referred to 
as "the Association"). 

6. Membership. 
(1) Membership is restricted to any bona fide person of 

good character who is: 
(i) duly qualified and registered with the Hairdress- 

ers' Registration Board of Western Australia or its 
successor as a Principal; 

(ii) engaged in the conduct of a business of hairdress- 
ing and such other activities generally associated 
with hairdressing establishments; and 

(iii) who, upon application to the Committee on the 
prescribed form and payment of the annual fee, is 
accepted by the Committee. 

(2) Honorary Membership is to be strictly limited and will 
be granted only in special circumstances recommended by 
the Committee and approved by the succeeding General 
Meeting. 

(3) A right, privilege or obligation of the person by virtue 
of his membership of the Association is not transferable and 
terminates upon his ceasing to be a Member; save only for 
the continued liability of each Member for a period of twelve 
(12) months for debts of the Association as described in Rule 
27(3). 

Editor's Note: Deputy Registrar's decision published at 
72 WAIG 430. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
CFA Corporate Finance Associates Pty Ltd 

and 
Mark Ian Yeoward. 

No. 1 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
18 February 1992. 

Reasons for Decision. 
THE PRESIDENT: This was an application by CFA 
Corporate Finance Associates Pty Ltd, brought pursuant to 
s.49(l 1) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), to stay the operation 
of the whole of the decision of the Commission in matter 
No 886 of 1991 pending the hearing and determination of 
appeal No 1453 of 1991. 

In appeal No 1453 of 1991 the decision appealed against 
is that made by the Commission at first instance, following 
the hearing of matter No 886 of 1991, dated 30 August 1991. 
Formal parts omitted, the decision was as follows: — 

"That C.F.A. Corporate Finance Associates Pty Ltd 
pay to Mark Yeoward the sum of $11,633.00 within 14 
days of the date hereof." 

That followed an application brought by the respondent 
to this application, Mr Mark Ian Yeoward, for contractual 
benefits, pursuant to s.29 of the Act. 

That claim (No 1396 of 1990) was before the Commission 
and later before the Full Bench where the decision is 
reported as Starcevich v. Yeoward 71 WAIG 1763. 

In that matter the Commission at first instance had 
ordered Kevin Starcevich to pay the moneys claimed by Mr 
Yeoward, but, upon appeal, the Full Bench quashed it, on 
the ground that there was not sufficient evidence that Mr 
Starcevich was Mr Yeoward's employer. 

Mr Starcevich appeared in this matter as a Director of the 
applicant company, and at first instance (No 886 of 
1991—Yeoward v. CFA Corporate Finance Associates Pty 
Ltd). He described himself to me as the only operative 
Director. 

On 20 September 1991 he filed a notice of appeal against 
the decision at first instance (No 1453 of 1991). 

The grounds related to matters of fact for the most part, 
or the weight given to matters of fact, to summarise it. 

The original application for a stay in this matter, filed on 
13 September 1991, or rather a copy thereof, was not 
collected for service by or for Mr Starcevich, which is 
something that one would have expected, notwithstanding 
that he was absent from Perth, as he explained. He was 
apparently, on his explanation, away. He either then did not 
effect service, did not effect service in time, and certainly 
did not file a declaration of service. As a result, the matter 
did not proceed. 

On 14 October 1991 Mr Yeoward instituted proceedings 
by way of enforcement of the order of the Commission at 
first instance before the Industrial Magistrate. 

On 13 November 1991, almost a month after the first 
application for a stay had first been listed for hearing on 14 
October 1991, Mr Starcevich sought that the matter be 
relisted, but was advised by the Registry that he should make 
a fresh application. That advice was sought to be conveyed 
to him, according to the file, by an officer of Registry on 
26 November 1991. However, the officer noted that the 
applicant's telephone was disconnected. 

A fresh application for a stay was then lodged on 3 
January 1992, nearly one month after the appeal herein had 
been adjourned at the applicant's request. This was done 
notwithstanding that a complaint before the Magistrate had 
issued to enforce the order at first instance and that no 
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adequate inquiry was made by Mr Starcevich in the 
intervening period, notwithstanding that he knew that the 
complaint before the Magistrate was extant. 

Some difficulties arose because of personal sad circum- 
stances which caused an adjournment of the hearing of the 
.appeal on 9 December 1991. 

In that those difficulties and delay, as 1 have described 
them above, have any relationship to the questions to be 
answered in this matter, then I cannot say that the applicant 
is assisted by what occurred. Even if one omits to consider 
that delay, (much of which is attributable to the applicant 
through its Director, Mr Starcevich), and deals with the 
question of the more usual relevant matters raised upon 
applications for a stay, there are obstacles for the applicant. 

Those principles are well settled in this Commission. 
They cannot, of course, displace the exercise of the 
President's discretion as it is prescribed by s.26(l)(a), (c) 
and (d) of the Act. However, they are principles to apply 
within that framework, and form part of the equity, good 
conscience and substantial merits of the case. 

It is quite clear that a successful litigant is entitled to the 
fruits of his/her judgment. That is the basic principle to be 
applied in these matters. The manifestations of it are as 
follows: — 

(1) The applicant, for a stay, must establish that there 
is a serious issue to be determined upon appeal. 
That can be either fact or law or both. 

(2) The balance of convenience must favour the 
applicant. This involves an assessment of the 
relative positions of the applicant and the respon- 
dent in any such application (see RRIA v. 
AMWSU 68 WAIG 1709, Manfal Pty Ltd as 
Trustee of The Mansard Trust v. Wright 69 WAIG 
1956 and Perth Finishing College Pty Ltd r. Watts 
69 WAIG 533 for example). 

Assuming that there is a serious issue to be tried, although 
that is not manifest upon an examination of the grounds of 
appeal, and 1 was not sought to be persuaded otherwise,'! 
turn to the balance of convenience (see Tip Top Bakeries v. 
FCU, TWU and WABPCU 69 WAIG 3260). 

In relation to the balance of convenience, Mr Starcevich's 
submission, on behalf of the applicant company, was that 
he was delayed in being able to put this matter before the 
Commission through no fault of his own. and the matter of 
enforcement of the order has come before the Industrial 
Magistrate when it should not have. 

There was a factual dispute as to how much discussions 
between Mr Trainer and Mr Starcevich revealed that he 
wished to pursue this matter, which I could not decide 
without hearing them on oath, but that sort of evidence was 
not before me. 

Further, I put to Mr Starcevich the question of whether 
the stay granted (if one were to be granted) might be 
conditional upon the amount of the order paid into a bank 
account to be administered on behalf of both parties or by 
them. He merely informed me that the applicant company 
was without funds. 

That aspect of the balance of convenience, which 
obviously ought to be considered in relation to Mr Yeoward, 
is that he, has not been paid the fruits of his judgment which 
were ordered to be paid to him some five months ago. 

In the course of discussions, Mr Starcevich conceded that 
the applicant company was not going to suffer any 
inconvenience at all, because it did not have any money. In 
addition, this matter has been delayed, even if only in part, 
by the fault of the applicant, although the balance of 
convenience favours the respondent even without any 
weight being attached to that consideration. 

In the circumstances, it is quite clear that the balance of 
convenience, for those reasons, favours the respondent, and 
he should not be restrained from pursuing his remedies by 
way of execution or otherwise insofar as those remedies are 
pursuable. I should add, were it necessary, that there was 
sufficient interest in the applicant to bring this application 
as a party at first instance. 

495 

In the circumstances, however, the application is dis- 
missed. 

Appearances: Mr K. Starcevich on behalf of the applicant. 
Mr K. Trainer on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
CFA Corporate Finance Associates Pty Ltd 

and 
Mark Ian Yeoward. 

No 1 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
3 February 1992. 

Order. 
This matter having come on for hearing before me on the 
31st day of January 1992 and having heard Mr K. Starcevich 
on behalf of the applicant and Mr K. Trainer on behalf of 
the respondent, and having reserved my decision on the 
matter and having determined that my reasons for decision 
will issue at a future date to be advised to the parties, it is 
this day, the 3rd day of February 1992, ordered that the 
application herein be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT—Unions— 

Matters dealt with 
Under Section 66— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cecil O'Neill 

and 
State School Teachers' Union of WA (Inc). 

No 1919 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
13 February 1992. 

Order. 
This matter having been due to come on for hearing before 
me on the 13th day of February 1992 and the applicant 
having by letter sought leave to have this matter adjourned 
sine die and the respondent having by letter consented to the 
adjournment and both parties having consented in writing 
to waive their rights to speak to the Minutes of Proposed 
Order in accordance with s.35(4) of the Industrial Relations 
Act 1979 (as amended), and both letters having been filed 
herein, it is this day, the 13th day of February 1992 ordered 
by consent that application No 1919 of 1991 be adjourned 
sine die. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Cecil O'Neill 

and 
State School Teachers Union of WA (Inc). 

No 1919 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
21 January 1992. 

the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
IL.S.I Commissioner. 

This matter having come on for a directions and interim 
orders hearing before me on the 20th day of December 1991 
and having heard Mr C. O'Neill, the applicant, on his own 
behalf and Mr E.J. Harken on behalf of the respondent, and 
having given reasons therefor, and having made orders and 
given directions, it is this day, the 21st day of January 1992 
ordered and directed: — 

(1) That the applicant be and is hereby granted leave 
to amend his application to add after the first 
paragraph the following: — 

"In addition, the union is in breach of rule 
30(b) in that the required notice was not 
given and that the calling of nominations was 
not authorised by the union Executive which 
under rule 18(b) is the managing body of the 
union." 

(2) That the application by the applicant for interim 
orders be and is hereby dismissed. 

(3) That an answer and counter proposal be filed and 
served within 21 days of the date hereof. 

(4) That particulars of the alleged breaches of the 
rules of the union be filed and served upon request 
being made within seven days of the date hereof. 

(5) That the matter be and is hereby adjourned to 
10.00 am on Thursday, the 13th day of February 
1992 for hearing and determination. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PUBLIC SERVICE 
ARBITRATOR— 

Awards/Agreements— 
Variation of— 

CLERKS' (PUBLIC AUTHORITIES) AWARD 1987 
No. PSA A 7A of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Fremantle Port Authority and Others. 
No. P2 of 1992. 

COMMISSIONER J.A. NEGUS. 
4 March 1992. 

HAVING heard Mr R. Dhue on behalf of the Applicant and 
Ms S.C. Lloyd on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Clerks' (Public Authorities) Award 1987 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from 1 July 
1991. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

AWARDS/AGREEMENTS— 
Application for— 

HOSPITAL SALARIED OFFICERS ASSOCIATION 
(MEDICAL RESEARCH) AWARD 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

Cancer Foundation of W.A. (Inc.) and Others. 
No. A 5 of 1989. 

COMMISSIONER G.L. FIELDING. 
20 February 1992. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the Applicant, 
Mr J.B. Blackburn on behalf of the Respondents, Mrs S. 
Mayman on behalf of The Federated Miscellaneous Work- 
ers' Union of Australia, W.A. Branch, Mr F. Furey on behalf 
of The Civil Service Association of Western Australia 
Incorporated and Mr R. Dhue on behalf of the Federated 
Clerks' Union of Australia Industrial Union of Workers, 
W.A. Branch and by consent, the Commission, pursuant to 

Schedule. 
1. Schedule C: Motor Vehicle Allowance: Delete this 

schedule and insert in lieu thereof the following: 
Schedule. C —Motor Vehicle Allowance. 

PART A-MOTOR CAR 
Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
Area and Details 2600 cc 1600cc & Under 

-2 600 cc 
Metropolitan Area 
First 4,000 kilometres 103.5 90.8 77.4 
Over 4,000-8,000 kilometres 44.5 39.2 34.3 
Over 8,000-16,000 kilometres 24.8 22.0 19.9 
Over 16,000 kilometres 26.9 23.7 21.1 
South West Land Division 
First 4,000 kilometres 105.9 93.3 79.8 
Over 4,000-8,000 kilometres 45.5 40.2 35.2 
Over 8,000-16,000 kilometres 25.3 22.5 20.3 
Over 16,000 kilometres 27.1 23.9 21.3 
North of 23.5° South Latitude 
First 4,000 kilometres 119.1 105.4 90.4 
Over 4,000-8,000 kilometres 50.5 44.9 39.2 
Over 8,000-16,000 kilometres 27.7 24.7 22.2 
Over 16,000 kilometres 28.1 24.9 22.1 
Rest of the State 
First 4,000 kilometres 109.4 96.2 82.1 
Over 4,000-8,000 kilometres 47.0 41.4 36.3 
Over 8,000-16,000 kilometres 26.2 23.2 21.0 
Over 16,000 kilometres 27.6 24.3 21.7 
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PART B-MOTOR CAR 

Area and Details 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600cc 
2600 cc 1600cc & Under 

-2 600 cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5° South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

PART C- MOTOR CYCLE 
Distance Travelled During a Rate 
Year on Official Business Cents per Kilometre 
Rate per kilometre 16.3 

COMMUNITY COLLEGES (SALARIED OFFICERS) 
AWARD 1989 

No. A14 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Kalgooriie College and Others 

and 
The Civil Service Association of Western Australia Incorpo- 

rated. 
No. P50 of 1991. 

COMMISSIONER J.A. NEGUS. 
27 February 1992. 

Order. 
HAVING heard Mr D. Ferguson on behalf of the Applicant 
and Mr J. Ross on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Community Colleges (Salaried Officers) 
Award 1989 be varied in accordance with the following 
Schedule 1 and that such variation shall have effect 
from the beginning of the first pay period commencing 
on or after the 1st day of July 1991. 

And 
be further varied in accordance with Schedule 2 and 

that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 3rd 
day of February 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule 1. 
1. Schedule. F. — Travelling Allowance: Delete this 

Schedule and insert in lieu thereof the following: 

Schedule F —Travelling Allowance 
Item Particulars Column A 

Daily Rate 
$ 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
1. W.A. —South of 26° South Latitude 6.35 
2. W.A. —North of 26° South Latitude 8.50 
3. Interstate 8.50 
ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY IN A HOTEL OR MOTEL 
4. W.A. —Metropolitan Hotel or Motel 115.60 
5. Locality South of 26° South Latitude 90.85 
6. Locality North of 26° South Latitude: 

Broome 157.90 
Carnarvon 119.10 
Dampier 137.00 
Derby 119.80 

Item Particulars 

Exmouth 124.50 
Fitzroy Crossing 125.00 
Gascoyne Junction 75.00 
Halls Creek 115.50 
Karratha 169.50 
Kununurra 134.50 
Marble Bar 132.00 
Newman 170.50 
Nullagine 80.50 
Onslow 116.50 
Pannawonica 121.00 
Paraburdoo 163.00 
Port Hedland 153.60 
Roebourne 64.50 
Sandfire 79.90 
Shark Bay 102.00 
Tom Price 120.50 
Turkey Creek 86.50 
Wickham 123.00 
Wyndham 127.00 

7. Interstate —Capital City 
Sydney 176.00 
Melbourne 161.75 
Other Capitals 141.70 

8. Interstate —Other than Capital City 90.85 
ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT OTHER THAN A HOTEL OR MOTEL 
9 W.A. —South of 26° South Latitude 43.10 
10. W.A. —North of 26° South Latitude 56.35 
11. Interstate 56.35 
TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
OR TRAVEL INVOLVING AN OVERNIGHT STAY 
WHERE ACCOMODATION ONLY IS PROVIDED 
12. W.A. —South of 26° South Latitude: 

Breakfast 9.10 
Lunch 9.10 
Evening Meal 18.55 

13. W.A. —North of 26° South Latitude: 
Breakfast 9.45 
Lunch 13.85 
Evening Meal 24.55 

14. Interstate: 
Breakfast 9.45 
Lunch 13.85 
Evening Meal 24.55 

DEDUCTION FOR NORMAL LIVING EXPENSES 
15 Each Adult 16.40 
16. Each Child 2.80 
MIDDAY MEAL 
17. Rate per meal 3.95 
18. Maximum reimbursement per pay pe- 19.75 

riod 
Schedule. 2. 

Part III —Allowances 
Clause 15. —Travelling Allowance: 

A. After subclause (2), insert a new subclause (3) as 
follows: 

(3) When a trip necessitates an overnight stay away 
from headquarters and accomodation only is 
provided at no charge to the officer, reimburse- 
ment shall be made in accordance with the rates 
prescribed in Column A, items 1,2 or 3 and items 
12,13 or 14 of Schedule F subject to the 
employee's certification that each meal claimed 
was actually purchased. 

B. Renumber existing subclauses (3) to (10), to read, (4) 
to (11) respectively. 

C. Amend subclause (10) by deleting numbers 16 and 17 
where they appear and inserting in lieu the numbers 17 and 
18 respectively. 



498 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD 1988 

(No. PSA 420 of 1985). 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Authority for Intellectually Handicapped Persons 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. P53 of 1991. 
COMMISSIONER J.A. NEGUS. 

27 February 1992. 
Order. 

HAVING heard Mr D. Ferguson on behalf of the Applicant 
and Mr J. Ross on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Government Officers (Social Trainers) 
Award 1988 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 1st day of July 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule D —Clause 25. —Miscellaneous Allowances: 

Delete this clause and insert in lieu thereof the following: 
Schedule. D —Clause 25. —Miscellaneous Allowances. 

Daily Rate 
Officers Without 

Dependants: 
Relieving 

Allowance for 
Period in 
Excess of 
42 Days 

(Subparagraph 
25(6)(b)(ii)) 

Column A Column B Column < 
Item Particulars Daily Rate Daily Rate Daily Rai 

Officers With Officers Wit 
Dependants: Dependan 

Relieving Relievinj 
Allowance for Allowance 

Period in Period ir 
Excess of Excess o 
42 Days 42 Days 

(Subparauraph (Subparagr; 
25(6)(b)(ii)) 25(6)(h)(i. 

Transfer 
Allowance for 

Period in 
Excess of 
Prescribed 

Period 
(Paragraph 

:5(3)(b)) 
ALLOWANCE TO MEET INCIDENTAL EXPENSES 

$ $ $ 
(1) W.A.-South of 26° 

South Latitude 6.35 
(2) W.A.- North of 26° 

South Latitude 8.50 
(3) Interstate 8.50 
ACCOMMODATION INVOLVING 
STAY IN A HOTEL OR MOTEL 

AN OVERNIGHT 

W.A. — Metropolitan 
$ $ $ 

Hotel or Motel 115.60 57.80 38.55 
Locality South of 26° 
South Latitude 90.85 45.45 30.30 
Locality North of 26° 
South Latitude: 

Broome 157.90 78.95 52.65 
Carnarvon 119.10 59.55 39.70 
Dampier 137.00 68.50 45.65 
Derby 119.80 59.90 39.95 
Exmouth 124.50 62.25 41.50 
Fitzroy Crossing 125.00 62.50 41.65 
Gascoyne Junction 75.00 37.50 25.00 
Halls Creek 115.50 57.75 38.50 
Karratha 169.50 84.75 56.50 
Kununurra 134.50 67.25 44.85 
Marble Bar 132.00 66.00 44.00 

Newman 
$ 

170.50 
$ 
85.25 '*85 

Nullagine 80.50 40.25 26.85 
Onslow 116.50 58.25 38.85 
Pannawonica 121.00 60.50 40.35 
Paraburdoo 163.00 81.50 54.35 
Port Hedland 153.60 76.80 51.20 
Roebourne 64.50 32.25 21.50 
Sandfire 79.90 39.95 26.65 
Shark Bay 102.00 51.00 34.00 
Tom Price 120.50 60.25 40.15 
Turkey Creek 86.50 43.25 28.85 
Wickham 123.00 61.50 41.00 
Wyndham 127.00 63.50 42.35 

Interstate —Capital 
City: 

Sydney 176.00 88.00 58.65 
Melbourne 161,75 80.85 53.90 
Other Capitals 141.70 70.85 47.25 

Interstate —Other than 
Capital City 90.85 45.45 30.30 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) W.A. —South of 26° 

South Latitude 43.10 
(10) W.A.-North of 26° 

South Latitude 56.35 
(11) Interstate 56.35 
TRAVEL NOT INVOLVING AN OVERNIGHT STAY, 
OR TRAVEL INVOLVING AN OVERNIGHT STAY 
WHERE ACCOMMODATION ONLY IS PROVIDED 
(12) W.A.-South of 26° . 

South Latitude: 
Breakfast 9.10 
Lunch 9.10 
Evening Meal 18.55 

(13) W.A.-North of 26° 
South Latitude: 

Breakfast 9.45 
Lunch 13.85 
Evening Meal 24.55 

(14) INTERSTATE: 
Breakfast 9.45 
Lunch 13.85 
Evening Meal 24.55 

DEDUCTION FOR NORMAL LIVING EXPENSES 
(PARAGRAPH 25(3)(d)) 
(15) Each Adult 16.40 
(16) Each Child 2.80 
MIDDAY MEAL (SUBPARAGRAPH 25(2)0)) 
(17) Rate per meal 3.95 
(18) Maximum reimburse- 

ment per pay period 19.75 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Agricultural Protection Board and Others 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. P51 of 1991. 
COMMISSIONER J.A. NEGUS. 

27 February 1992. 
Order. 

HAVING heard Mr D. Ferguson on behalf of the Applicant 
and Mr J. Ross on behalf of the Respondent, and by consent, 
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the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with Schedule 1 and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 1st day of July 1991. 

And 
be further varied in accordance with Schedule 2 and 

that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 3rd 
day of February 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule 1 
1. Schedule F: Delete this Schedule and insert in lieu 

thereof the following: 

Schedule F 
Clause 30. —Camping Allowance. 

South of 26° South Latitude 
Item Particulars Rate Per 

Day 
S 

1. Permanent Camp —Cook provided by 
the Department 18.55 

2. Permanent Camp —No cook provided 
by the Department 24.75 

3. Other Camping —Cook provided by 
the Department 30.90 

4. Other Camping —No cook provided 37.10 
North of 26° South Latitude 
Item Particulars Rate Per 

Day 
$ 

1. Permanent Camp —Cook provided by 
the Department 25.20 

2. Permanent Camp —No cook provided 
by the Department 31.40 

3. Other Camping —Cook provided by 
the Department 37.55 

4. Other Camping—No cook provided 
43.75 

2. Schedule J. — Travelling Transfer and Relieving Allow- 
ances: Delete this Schedule and insert in lieu thereof the 
following: 

Schedule J 
Clause 38. —Relieving Allowance. 
Clause 41. —Transfer Allowance. 

Clause 42. —Travelling Allowance. 
Column A Column B Column C 

Item Particulars Daily Daily Daily 
Rate Rate Rate 

S Officers With Officers 
Dependants: Without 

Relieving Dependants: 
Allowance for Relieving 

Period in Allowance for 
Excess of 42 Period in 

Days Excess of 42 
Subparagraph Days 
39(l)(b)(ii) Subparagraph 

Transfer {1 )(b)(ii) S 
Allowance for 

Period in 
Excess of 
Prescribed 

Period 
Subclause 
42(2) S 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
1. WA-South of 26° 

South Latitude 6.35 
2. WA-North of 26° 

South Latitude 8.50 
3. Interstate 8.50 

Daily Dally 
Rate Rate 

Officers With Officers 
Dependants: Without 

Relieving Dependants: 
Allowance for Relieving 

Period in Allowance for 
Excess of 42 Period in 

Days Excess of 42 
Subparagraph Days 
39(l)(b)(ii) Subparagraph 

Transfer (l)(b)(ii) S 
Allowance for 

Period in 
Excess of 
Prescribed 

Period 
Subclause 

42(2) S 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY IN A HOTEL OR MOTEL 
4. WA — Metropolitan 

Hotel or Motel 115.60 57.80 38.55 
5. Locality South of 

26° South Latitude 90.85 45.45 30.30 
6. Locality North of 

26° South Latitude 
Broome 157.90 78.95 52.65 
Carnarvon 119.10 59.55 39.70 
Dampier 137.00 68.50 45.65 
Derby 119.80 59.90 39.95 
Exmouth 124.50 62.25 41.50 
Fitzroy Crossing 125.00 62.50 41.65 
Gascoyne Junction 75.00 37.50 25.00 
Halls Creek 115.50 57.75 38.50 
Karratha 169.50 84.75 56.50 
Kununurra 134.50 67.25 44.85 
Marble Bar 132.00 66.00 44.00 
Newman 170.50 85.25 56.85 
Nullagine 80.50 40.25 26.85 
Onslow 116.50 58.25 38.85 
Pannawonica 121.00 60.50 40.35 
Paraburdoo 163.00 81.50 54.35 
Port Hedland 153.60 76.80 51.20 
Roebourne 64.50 32.25 21.50 
Sandfire 79.90 39.95 26.65 
Shark Bay 102.00 51.00 34.00 
Tom Price 120.50 60.25 40.15 
Turkey Creek 86.50 43.25 28.85 
Wickham 123.00 61.50 41.00 
Wyndham 127.00 63.50 42.35 

7. Interstate —Capital 
City 
Sydney 176.00 88.00 58.65 
Melbourne 161.75 80.85 53.90 
Other Capitals 141.70 70.85 47.25 

8. Interstate —Other 
than Capital City 90.85 45.45 30.30 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT OTHER THAN AHOTEL OR MOTEL 
9. WA-South of 26° 

South Latitude 43.10 
10. WA-North of 26° 

South Latitude 56.35 
11. Interstate 56.35 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
OR TRAVEL INVOLVING AN OVERNIGHT STAY 

WHERE ACCOMMODATION ONLY IS PROVIDED 
12. WA-South of 26° 

South Latitude 
Breakfast 9.10 
Lunch 9.10 
Evening Meal 18.55 

13. WA-North of 26° 
South Latitude 
Breakfast 9.45 
Lunch 13.85 
Evening Meal 24.55 

14. Interstate 
Breakfast 9.45 
Lunch 13.85 
Dinner 24.55 

Column A 
item Particulars Daily 

Rate 
S 
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Column A 
Daily 
Rate 

S 

Column C 
Daily 
Rate 

Officers 
Without 

Dependants: 
Relieving 

Allowance for 
Period in 

Excess of 42 
Days 

Subparagraph 
(l)(b)(ii)S 

Item Particulars Daily Daily Daily Rate Rate Rate 
S Officers With Officers 

Dependants: Without 
Relieving Dependants: 

Allowance for Relieving 
Period in Allowance for 

Excess of 42 Period in 
Days Excess of 42 

Subparagraph Days 
39(l)(b)(ii) Subparagraph 

Transfer (l)(b)(ii) S 
Allowance for 

Period in 
Excess of 
Prescribed 

Period 
Subclause 

42(2) S 
DEDUCTION FOR NORMAL LIVING EXPENSES 
15. Each Adult 16.40 
16. Each Child 2.80 
MIDDAY MEAL 
17. Rate per meal 3.95 
18. Maximum reim- 

bursement per pay 
period 19.75 

Schedule 2. 
Clause 42. —Travelling Allowance: 

A. Delete subclause (1) and insert in lieu thereof the 
following heading: 

An officer who travels on official business shall be 
reimbursed reasonable expenses on the following basis: 

B. Renumber subclauses (2) to (12), to read, (1) to (11) 
respectively. 

Schedule 1. 

1. Schedule A. —Travelling, Transfer and Relieving 
Allowances: Delete this clause and insert in lieu thereof the 
following: 

Schedule A —Travelling, Transfer 
and Relieving Allowance. 

Daily Rate 
Officers Without 

Dependants: 
Relieving 

Period in 
Excess of 
42 Days 

(Paragraph 
9(2)(b)) 

Allowance for 

Item Particulars Daily Rate Daily Rate Daily Ral 
Officers With Officers Wit 
Dependants: Dependan 

Relieving Relievin] 
Allowance for 
Allowance for 

Period in Period ir 
Excess of Excess o 
42 Days 42 Days 

(Paragraph (Paragrap 
9(2)(b)) 9(2)(b)) 
Transfer Allowance 
Period in 
Excess of 
Prescribed 

Period 
(Subclause 

6(2)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

(1) W.A.-South of 26° 
South Latitude 6.35 

(2) W.A.-North of 26° 
South Latitude 8.50 

(3) Interstate 8.50 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY IN A HOTEL OR MOTEL 

PUBLIC SERVICE GENERAL CONDITIONS OF 
SERVICE AND ALLOWANCES AWARD 

No. PSA A4 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Commissioner, Public Service Commission 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. P52 of 1991. 
COMMISSIONER J.A. NEGUS. 

27 February 1992. 
Order. 

HAVING heard Mr D. Ferguson on behalf of the Applicant 
and Mr J. Ross on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Pubic Service General Conditions of 
Service and Allowances Award —No. PSA A4 of 1989 
be varied in accordance with Schedule 1 and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 1st day of 
July 1991. 

And 
be further varied in accordance with Schedule 2 and 

that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 3rd 
day of February 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

W.A. — Metropolitan 
Hotel or Motel 115.60 57.80 38.55 
Locality South of 26° 
South Latitude 90.85 45.45 30.30 
Locality North of 26° 
South Latitude: 

Broome 157.90 78.95 52.65 
Carnarvon 119.10 59.55 39.70 
Dampier 137.00 68.50 45.65 
Derby 119.80 59.90 39.95 
Exmouth 124.50 62.25 41.50 
Fitzroy Crossing 125.00 62.50 41.65 
Gascoyne Junction 75.00 37.50 25.00 
Halls Creek 115.50 57.75 38.50 
Karratha 169.50 84.75 56.50 
Kununurra 134.50 67.25 44.85 
Marble Bar 132.00 66.00 44.00 
Newman 170.50 85.25 56.85 
Nullagine 80.50 40.25 26.85 
Onslow 116.50 58.25 38.85 
Pannawonica 121.00 60.50 40.35 
Paraburdoo 163.00 81.50 54.35 
Port Hedland 153.60 76.80 51.20 
Roebourne 64.50 32.25 21.50 
Sandfire 79.90 39.95 26.65 
Shark Bay 102.00 51.00 34.00 
Tom Price 120.50 60.25 40.15 
Turkey Creek 86.50 43.25 28.85 
Wickham 123.00 61.50 41.00 
Wyndham 127.00 63.50 42.35 

Interstate —Capital 
City: 

Sydney 176.00 88.00 58.65 
Melbourne 161.75 80.85 53.90 
Other Capitals 141.70 70.85 47.25 

Interstate —Other than 
Capital City 90.85 45.45 30.30 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) W.A. —South of 26° 

South Latitude 43.10 
(10) W.A.-North of 26° 

South Latitude 56.35 
(11) Interstate 56.35 
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Column A Column B Column C 
Daily Rale 

Officers Without 
Dependants: 

Relieving 

Period in 
Excess of 
42 Days 

(Paragraph 
9(2)(b)) 

Item Particulars Daily Rate Daily Rate Daily Rate 
Officers With Officers Without 
Dependants: Dependants: 

Relieving Relieving 
Allowance for 
Allowance for 

Period in Period in 
Excess of Excess of 
42 Days 42 Days 

(Paragraph (Paragraph 
9(2)(b)) 9(2)(b)) 
Transfer Allowance for 
Period in 
Excess of 
Prescribed 

Period 
(Subclause 

6(2)) 
TRAVEL NOT INVOLVING AN OVERNIGHT STAY, 
OR TRAVEL INVOLVING AN OVERNIGHT STAY 
WHERE ACCOMMODATION ONLY IS PROVIDED 

W.A.-South of 26° 
' ' South Latitude: 

Breakfast 9.10 
Lunch 9.10 
Evening Meal 18.55 

(13) W.A.-North of 26° 
South Latitude: 

Breakfast 9.45 
Lunch 13.85 
Evening Meal 24.55 

(14) INTERSTATE: 
Breakfast 9.45 
Lunch 13.85 
Evening Meal 24.55 

DEDUCTION FOR NORMAL LIVING EXPENSES 
(SUBCLAUSE 6(5)) 

Each Adult 16.40 
(16) Each Child 2.80 
MIDDAY MEAL (SUBCLAUSE 5(11)) 

Rate per meal 3.95 

(18) Maximum reimburse- 
ment per pay period 19.75 

2. Schedule B. —Camping Allowance: Delete this sched- 
ule and insert in lieu thereof the following: 

Schedule B — 
Camping Allowance 

9.45 
13.85 
24.55 

NORMAL LIVING EXPENSES 

South of 26° Latitude Rate Item 
Per Dav 

Permanent Camp — 
Cook provided by the Department 18.55 1 

Permanent Camp — 
No Cook provided by the Department 24.75 2 

Other Camping- 
Cook provided by the Department 30.90 3 

Other Camping — 
No Cook provided 37.10 4 
3. Schedule C. — Camping Allowance: Delete this Sched- 

ule and insert in lieu thereof the following: 

Rate 
Per Dav 

Schedule C — 
Camping Allowance 

North of 26° South Latitude 
Permanent Camp — 

Cook provided by the Department 
Permanent Camp — 

No Cook provided by the Department 
Other Camping — 

Cook provided by the Department 
Other Camping — 

No Cook provided 
Schedule 2. 

Clause 5 —Travelling Allowance: Delete paragraph 
(5)(2)(c). 

THE TRANSPORT TRUST SALARIED OFFICERS' 
AWARD No. 3 of 1977. 

No. R 3 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Metropolitan (Perth) Passenger Transport Trust 
Officers' Union of Workers 

and 
The Metropolitan (Perth) Passenger Transport Trust. 

No. 1834 of 1991. 
COMMISSIONER J.A. NEGUS. 

20 December 1991. 

HAVING heard Mr L. Robinson on behalf of the Applicant 
andMr G. Wibrow on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby 
orders: — 

That The Transport Trust Salaried Officers' Award 
No. 3 of 1977 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 20th day of December 
1991. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. A. Clause 2. —Arrangement: After 48. —Copies of 

Award add 3 new clauses as follows: 
49. Wage Fixing Principles 
50. Establishment of Consultative Mechanisms 
51. Award Modernisation 
B. Clause 2. — Arrangement: Renumber 49. —Passes to 

read: 
52. Passes 
2. Clause 48. —Copies of Award: After this clause add 3 

new clauses as follows: 

49. —Wage Fixing Principles. 
It is a term of this Award or Agreement that the Union 

undertakes for the duration of the Principles determined by 
the Commission in Court Session in Application No. 704 of 
1991 not to pursue any extra claims, award or overaward 
except when consistent with the State Wage Principles. 

50. —Establishment of Consultative Mechanisms. 
The parties to this Award or Agreement are required to 

establish a consultative mechanism/s and procedures appro- 
priate to their size, structure and needs, for consultative and 
negotiation on matters affecting the efficiency and produc- 
tivity of the enterprise. 

51. —Award Modernisation. 
(1) The parties are committed to modernising the 

terms of the Award so that it provides for more 
flexible and efficient working arrangements, en- 
hances productivity, improves the quality of 
working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current Award 
structure the parties are prepared to discuss all 
matters raised by the parties for increased flexibil- 
ity and efficiency. As such, any discussions with 
the employer must be premised on the understand- 
ing that: 
(a) the majority of employees employed in the 

section, branch or division must genuinely 
agree; 
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(b) no employee will suffer a reduction in 
ordinary earnings as a result of the change; 

(c) the Union must be party to the agreement, in 
particular, where the employees at any 
section, branch or division are holding 
discussions which would require any award 
variation the Union shall be invited to 
participate. 

(d) the Union shall not unreasonably oppose any 
agreement; 

(e) subject to the provisions of this Award, any 
agreement reached may require ratification 
by the Commission. 

(3) Should an agreement be reached pursuant to 
subclause (2) of this clause and that agreement 
requires an award variation, no party will oppose 
the award variation. 

(4) There shall be no limitation on any award matters 
being raised for discussion. 

3. Clause 49. —Passes: Renumber this clause to read: 

52. —Passes. 
4. Schedule D. —Salaries and Schedule E. —Salaries- 

Specified Callings: Delete these clauses and insert in lieu 
thereof the following: 

Schedule. D 

Salaries 
Annual salaries applicable to officers covered by this 

Award. 
Salary 

Level Per Annum 

Level 1 
Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or 1st year 
22 years or 2nd year 
23 years or 3rd year 
24 years or 4th year 
25 years or 5th year 
26 years or 6th year 
27 years or 7th year 
28 years or 8th year 
29 years or 9th year 
Level 2 
1st year 
2nd year 
3rd year 
4th year 
5th year 
Level 3 
1st year 
2nd year 
3rd year 
4th year 
Level 4 
1st year 
2nd year 
3rd year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 

10,445 
12,207 
14,238 
16,481 
18,507 
20.331 
20,983 
21,634 
22,281 
22,932 
23,583 
24.332 
24,850 
25,616 

26,533 
27,236 
27,975 
28,756 
29,573 

30.696 
31,571 
32,473 
33,399 

34,669 
35,664 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46.697 
48,323 
50,059 

Schedule E 
Salaries —Specified Callings. 

Officers, who possess a relevant tertiary level qualifica- 
tion, or equivalent determined by the employer and who are 
employed in the callings of Agricultural Scientist, Architect, 
Dental Officer, Education Officer, Engineer, Geologist, 
Laboratory Technologist, Land Surveyor, Legal Officer, 
Librarian, Medical Officer, Planning Officer, Probation and 
Parole Officer, Psychiatrist, Clinical Psychologist, Psychol- 
ogist, Quantity Surveyor, Scientist Officer, Social Worker, 
Superintendent of Education, Therapist (Occupational, 
Physio or Speech), Veterinary Scientist, or any other 
professional calling determined by the employer, shall be 
entitled to annual salaries as follows: 

Salary 
Level Per Annum 

Level 2/4 
1st year 
2nd year 
3rd year 
4th year 
5th year 
6th year 
Level 5 
1st year 
2nd year 
3rd year 
4th year 
Level 6 
1st year 
2nd year 
3rd year 
4th year 

26,533 
27,975 
29,573 
31,571 
34,669 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

AWARDS/AGREEMENTS— 
Variation of— 

BREADCARTERS (COUNTRY) AWARD, 1976 
No. 17 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Central Districts Bakery and Others. 
No. 1705 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 February 1992. 

Order. 
HAVING heard Ms J. McCulloch on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Breadcarters (Country) Award, 1976 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 7th 
day of February, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
1. Clause 2 —Arrangement: Delete the number, letter and 

words "2A. State Wage Principles —September 1991" from 
this Clause and insert the following in lieu thereof: 

2A. State Wage Principles —June 1991 
2. Clause 2A —State Wage Principles —September 1989: 

Delete the heading and subclause (1) of this Clause and 
insert the following in lieu thereof: 

2A. —State Wage Principles —June 1991. 
(1) It is a term of this award that the union undertakes 

for the duration of the Principles determined by 
the Commission in Court Session in Matter No. 
704 of 1991 not to pursue any extra claims, award 
or overaward, except when consistent with the 
State Wage Principles. 

3. Clause 6. Wages: Delete subclauses (1), (3) and (6) of 
this Clause and insert the following in lieu thereof: 

(1) The following shall be the base rates of wages 
payable to employees covered by this Award. The 
total minimum weekly wage rate shall be com- 
prised of the supplementary payments in Clause 
6A and the base rates in this clause for the 
appropriate grade or sub-grade. 

Base Rate 
Per Week 

S 
Grade 1 

Loader 
Yardperson 

Grade 2 
Breadcarter in charge of 
rigid vehicle up to 4.5 
tonnes Gross Vehicle Mass 
or Gross Combination Mass 
Loader in charge of 
automatic slicing and 
wrapping machine 
Breadcarter 
Grade 3 
Breadcarter in charge of rigid 
vehicle 4.5 to 13.9 tonnes 
GVM or GCM 334.40 
Grade 4 
Breadcarter in charge of rigid 
vehicle over 13.9 tonnes 
GVM or GCM up to 13 tonnes 
capacity 344.50 
Grade 5 
Breadcarter in charge of rigid 
vehicle and trailer up to 22.4 
tonnes GCM over 10 and up 
to 15 tonnes capacity 351.10 

(3) Leading Hands 
A leading hand appointed as such by the 

employer and placed in charge of: 
(a) Not less than three and not more than ten 

other workers shall be paid $17.90 per week 
extra. 

(b) More than ten and not more than twenty other 
workers shall be paid $26.70 per week extra. 

(c) More than twenty other workers shall be paid 
$33.90 per week extra. 

(6) Collection of Monies 
Breadcarters who are required in any week to 

collect moneys and account for them as part of 
their duties are to be paid $4.75 per week in 
addition to the rates before-mentioned. 

4. Clause 6A —Supplementary Payments: Delete sub- 
clause (1) of this Clause and insert in lieu thereof: 

(1) As part of the total minimum weekly wage rate 
payable under this Award the following supple- 
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mentary payments for an adult employee for each 
grade or sub-grade are to be added to the base rates 
of wages provided in Clause 6. 

Amount 
Per Week 

$ 
Grade 1 44.90 
Grade 2 46.80 
Grade 3 47.80 
Grade 4 49.20 
Grade 5 50.20 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Central Districts Bakery and Others. 
No. 1705 of 1991. 

Breadcarters (Country) Award, 1976 
No. 17 of 1975. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
3 March 1992. 

Correction Order. 
WHEREAS an error occurred in the issuance of the Order 
in Matter No. 1705 of 1991 the Commission, pursuants to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That paragraph 1. of the Schedule be deleted and 
insert the following in lieu thereof— 

1. Clause 2 —Arrangement: Delete the number, 
letter and words "2A. State Wage Princi- 
ples—September 1989" from this Clause 
and insert the following in lieu thereof: 

2A. State Wage Principles —June 1991 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

BREADCARTERS' (METROPOLITAN) AWARD 
No. 35 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

The Bread Manufacturers' Association of Western 
Australia. 

No. 1704 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 February 1992. 
Order. 

HAVING heard Ms J. McCulloch on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Breadcarters' (Metropolitan) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 7th 
day of February 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Schedule. 
1. Clause 2. —Arrangement: Delete the number, letter and 

words "2A. — State Wage Principles —September 1991" 
from this Clause and insert the following in lieu the 
following thereof: 

2A. State Wage Principles —June 1991 
2. Clause 2A. —State Wage Principles —September 1989: 

Delete the heading and subclause (1) of this Clause and 
insert the following in lieu thereof: 

2A. —State Wage Principles—June 1991. 
(1) It is a term of this Award that the Union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session 
in Matter No. 704 of 1991 not to pursue any extra 
claims, award or overaward, except when consis- 
tent with the State Wage Principles. 

3. Clause 6. — Wages: Delete subclauses (1) and (4) of this 
clause and insert the following in lieu thereof: 

(1) The following shall be the base rates of wages 
payable to employees covered by this Award. The 
total minimum weekly wage rate shall be com- 
prised of the supplementary payments in Clause 
6A and the base rates in this clause for the 
appropriate grade or sub-grade. 

Base Rate 
Per Week 

$ 
Grade 1 

Loader 
Yardperson 

Grade 2 
Breadcarter in charge of 
rigid vehicle 
up to 4.5 tonnes Gross 
Vehicle Mass or Gross 
Combination Mass 
Loader in charge of 
automatic slicing and 
wrapping machine 
Driver/Merchandiser 
Breadcarter 

Grade 3 
Breadcarter in charge of rigid 
vehicle 4.5 to 13.9 tonnes 
GVM or GCM 334.40 

Grade 4 
Breadcarter in charge of 
rigid vehicle 
over 13.9 tonnes GVM or 
GCM up to 13 tonnes 
capacity 
Driver Forklift 

Grade 5 
Breadcarter in charge of 
articulated vehicle 3 axles 
up to 22.4 tonnes GCM) 
Breadcarter in charge of 
rigid vehicle and trailer 
up to 22.4 tonnes 
GCM over 10 and up to 15 
tonnes capacity 

Grade 6 
Breadcarter in charge of 
articulated vehicle 3 or 
more axles over 22.4 
tonnes GCM over 22 and 
up to 39 tonnes capacity 357.90 

Leading Hands 
A leading hand appointed as such by the employer 
and placed in charge of: 

(a) Not less than three and not more than 
ten other workers shall be paid $17.90 
per week extra. 

(b) More than ten and not more than twenty 
other workers shall be paid $26.70 per 
week extra. 

(c) More than twenty other workers shall be 
paid $33.90 per week extra. 

(4) Breadcarters who are required in any week to 
collect moneys and account for them as part of 
their duties are to be paid $4.75 per wek in 
addition to the rates before mentioned. 

4. Clause 6A —Supplementary payments: Delete sub- 
clause (1) of this Clause and insert the following in lieu 
thereof: 

(1) As part of the total minimum weekly wage rate 
payable under this Award the following supple- 
mentary payments for an adult employee for each 
grade or sub-grade are to be added to the base rates 
of wages provided in Clause 6. 

Amount 
Per Week 

$ 
Grade 1 44.90 
Grade 2 46.80 
Grade 3 47.80 
Grade 4 49.20 
Grade 5 50.20 
Grade 6 51.10 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch and Building Trades 
Association of Unions of Western Australia (Association of 

Workers) 
and 

Adsigns Pty Ltd and Others 
No. 315 of 1991 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch 

and 
Bell Basic Industries Ltd and Others 

No. 346 of 1991 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Civil & Civic Pty Ltd and Others. 
No. 347 of 1991. 

COMMISSIONER A.R. BEECH. 
27 Febfuary 1992. 

Reasons for Decision. 
THE COMMISSIONER: These are three applications to 
vary the Building Trades (Construction) Award No. 14 of 
1978, the Earthmoving and Construction Award No. 10 of 
1963 and the Engine Drivers' (Building and Steel Construc- 
tion) Award No. 20 of 1973 in respect of superannuation. 
The applications which have been made, and the manner in 
which they have been dealt with by the applicant in these 
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proceedings has been based upon corresponding proceed- 
ings in the Australian Industrial Relations Commission in 
respect to the National Building and Construction Industry 
Award 1990, and related federal awards affecting the 
plumbing industry. The applications were heard before the 
Commission on the 21st of February and the Commission 
was informed that those Federal proceedings had concluded 
with the Australian Commission issuing a Decision (Print 
J9535) and an Order (Print K0484) varying that Award. In 
that matter, Palmer C. dealt with the submissions which had 
been put by the parties and determined that superannuation 
provisions in accordance with the National Wage Principles 
would be inserted into that Award. 

The three applications before the Commission seek to 
insert into the awards a provision in the same terms as 
determined by the Australian Commission, with some 
necessary changes. The applications were consented to in 
principle by the respondents to each of the awards, however 
there are three matters which require determination. 

The Commission observes that superannuation within the 
industries covered by the three awards has thus far largely 
been by way of unregistered agreements negotiated between 
various parties, and not without a degree of industrial 
conflict. The amendment of these awards to provide for a 
superannuation entitlement may serve to provide some 
stability in those industries. The Commission was informed 
that the BUSS scheme has been amended in its trust deed 
to accommodate the 3% contribution prescribed by award 
amendment. In that regard the applicant unions placed on 
the record of the proceedings their understanding of how the 
existing negotiated arrangements between parties within the 
building industry would largely be unaffected by the 
amendments to the awards. The applicant unions referred to 
the unregistered W.A. Building Industry Agreement be- 
tween them and the AFCC, the MBA, the Master Plumbers' 
and the Master Painters' unions in this regard, their position 
being that parties covered by that Agreement would 
continue their present arrangements involving BUSS. The 
positions of the applicant unions would be neutral regarding 
the fund to be used by persons not party to that Agreement. 

The State Wage Principles clearly recognise that awards 
may be varied to provide for superannuation in accordance 
with those Principles, and the Commission is satisfied that 
these applications are able to be granted, subject to what 
follows. 

The Commission now turns to those areas where the 
parties are not in agreement. Employers members of the 
Chamber of Commerce and Industry state that it is essential 
that there be a choice of funds available for employers. They 
submitted that the apparent choice of funds contained within 
the proposed schedule to vary the awards was, in its view, 
illusory. Four funds are nominated by name in the proposed 
clause: BUSS, AUST, CTRF and the Westscheme Superan- 
nuation Scheme. They drew attention to the inclusion of the 
Westscheme Superannuation Scheme as one of the nomi- 
nated alternatives, but submitted that that fund has of itself 
decided that it would not accept applications for member- 
ship from within the building industry. The Commission 
was informed by Mr Dwyer that the Chamber had been 
unaware at the time of the amendment to the national award 
of the administrative arrangement within Westscheme 
proscribing involvement with the building industry. They 
submitted that whilst they understood that Westscheme may 
be reviewing that decision, unless and until there was a 
change in that position, that fund would not be available as 
an alternative. This submission has some substance. 
According to the submission of the Chamber, the "CTRF" 
scheme is not a scheme based in Western Australia, although 
from the lack of information provided to the Commission, 
it is not clear to it whether this fund is a practical alternative 
or not. Any other scheme will require the agreement of the 
unions party to the awards, an agreement which the 
Chamber predicted might not be forthcoming in relation to 
any scheme other than BUSS or AUST. 

It is to be noted that in the matter before the Australian 
Commission, the position of the unions was that the national 
award should provide for contributions to be made only to 
BUSS. This submission was opposed by at least some of the 

respondents and rejected by that Commission. Palmer C. 
stated: 

"I am not prepared to limit the award provision to 
the extent that the Building Unions Superannuation 
Fund is the only approved fund in the industry. 
Approved funds should include at least those funds 
cited in the employers' draft order providing that they 
meet the criterion established by the Commission 
concerning their administrative arrangements and meet 
the requirements of the Insurance and Superannuation 
Commission." 

(at page 9) 
In this regard it is noted that the amendment to the 

national award cites a number of other funds, together with 
special provisions relating to New South Wales. The 
employers members of the Chamber did not suggest the 
addition of any funds other than those cited in these 
applications. It is a fundamental part of the Australian 
Commission's decision that there not be a provision limited 
to BUSS. The applicant unions recognised this aspect in 
their submissions, emphasising their view that there was 
choice provided for, and at least as much choice as is 
provided for in Western Australia within the national award. 
The applicant unions also submitted that they had a 
"neutral" attitude towards Westscheme reviewing its 
administrative decision concerning applications from the 
building industry. 

The Commission approaches the issue in this way. An 
amendment has been made to the counterpart federal award 
to the Building Trades (Construction) Award, and there is 
a nexus between the latter award and the former. It is not 
inaccurate to say that generally, the industry covered by the 
state award prefers to follow the federal award, whilst 
reserving in any particular case the opportunity to argue that 
conditions in Western Australia are such that slightly 
different prescriptions ought be made. It is also to be noted 
that the national award operates in Western Australia and 
at any given point in time both the federal and state awards 
may operate side by side on any given building site. The 
Commission should guard against approving these amend- 
ments if the effect of them is to limit choice in a manner 
rejected by the Australian Commission especially given the 
manner in which they have been approached by the applicant 
in these proceedings. However the four named schemes 
proposed for these state awards are also the choice available 
to employers in the building industry in W.A. who are bound 
by the national award. So far as employers in Western 
Australia who are covered by the national award are 
concerned, the amendment to the national award gives them 
access to the same superannuation schemes as are proposed 
to be made available by virtue of these proposed amend- 
ments to these awards, together with any of the other 
superannuation schemes mentioned in the national award 
which may be appropriate or suitable. In this regard, no party 
has suggested that the choice contained in the proposed 
amendments be expanded by including any of those other 
named funds. Accordingly, the Commission believes that it 
should move to amend these awards in accordance with the 
proposed schedule of amendments, thus bringing them into 
line with the corresponding provisions of the National 
Building and Construction Industry Award. Whether or not 
the Westscheme Superannuation Scheme will be prepared 
to accept contributions from employers in the industries 
covered by these three awards is a matter for it and not the 
Commission, however the naming of that fund as an 
alternative available for the purposes of the national award 
and in these three state awards provides at least a basis for 
a review of that situation. Indeed, the Commission was 
advised by the parties that this is a matter under active 
consideration by Westscheme, although the fund itself did 
not appear in these proceedings. Because the issue is not one 
within the control of the parties nor a matter for the 
Commission, the Commission is not prepared to adjourn 
these applications to await the outcome of any re- 
consideration. In the event that Westscheme does not change 
its position and therefore will not in practice operate in the 
industries covered by the awards in question, and therefore 
is not the alternative choice envisaged, it is be open under 
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the Act to apply to further vary the awards to review the 
position, although this ought not be necessary given the 
wording of the proposed amendment. 

The Master Builders Association of Western Australia 
submitted that the Commission should move to exclude 
apprentices from the operation of the superannuation clause. 
The Commission was informed that there are some 880 
apprentices in the building industry in Western Australia and 
that any further cost imposition on the employment of 
apprentices resulting from these applications would cer- 
tainly act as a disincentive to their employment, and may 
in some cases impose a greater cost burden than a current 
employer might be able to bear. This submission was 
reinforced because of the current economic climate. The 
applicant unions opposed the exclusion of apprentices. 

The Commission approaches this submission in the same 
manner it approached the issue raised by the employers 
members of the Chamber. Apprentices are not excluded 
from the operation of the corresponding amendment to the 
national award, and it is not clear whether or not this was 
a matter specifically raised with the Australian Commission 
at the time. Whilst the concern raised by the Master Builders 
Association is noted, there is not in an application such as 
this a reason to exclude apprentices from the operation of 
this award provision, given that other award provisions are 
generally applicable to them and apprentices in W.A. whose 
employment is governed by the counterpart federal award 
are not so excluded. It is to be noted that there is an express 
entitlement for an employer to apply to reduce and or 
postpone the application of any increase in labour costs 
arising from an amendment to an award in accordance with 
the State Wage Principles. If such an application is made, 
it may allow individual circumstances to be considered, 
which will be more satisfactory than dealing with the issue 
in the manner in which it has been raised in these 
proceedings. Accordingly the amendment to be made will 
not exclude apprentices. 

The final matter to be determined is the date of operation. 
The applicant unions noted that the corresponding amend- 
ment to the national award operated from the 1st December 
1991. Due to the specific prohibition of retrospectivity in 
matters of this nature in the State Wage Principles, they urge 
upon the Commission an operative date of the first pay 
period on or after the 21st February 1992. The respondents 
to the award urge a longer period of time before its 
introduction, and one month is suggested. From the point of 
view of the Commission, the appropriate date of operation 
will be from the beginning of the first pay period 
commencing on or after the 1st March 1992 and the orders 
will so prescribe. 

The awards will be amended in the terms of the schedules. 
The parties are requested to advise whether a Speaking to 
the Minutes will be necessary. 

Appearances: Mr P. Harris on behalf of The Construction 
Mining and Energy Workers' Union of Australia, Western 
Australian Branch in all matters and also on behalf of the 
Building Trades Association of Unions of Western Australia 
(Association of Workers) in application No. 315 of 1991. 

Mr K. Dwyer on behalf of employers members of the 
Chamber of Commerce and Industry of Western Australia. 

Mr K.F. Richardson on behalf of the Master Builders 
Association of Western Australia (Union of Employers). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch and Building Trades 
Association of Unions of Western Australia (Association of 

Workers) 
and 

Adsigns Pty Ltd and Others. 
No. 315 of 1991. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

COMMISSIONER A.R. BEECH. 
9 March 1992. 

Order. 
HAVING heard Mr P. Harris on behalf of the Applicants and 
Mr K. Dwyer and Mr K.F. Richardson on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Building Trades (Construction) Award 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 1st day of March 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement. Immediately following the 

number and title "49. Structural Efficiency Exercise" insert 
a new number and title as follows: 

50. Superannuation 
2. Clause 49. —Structural Efficiency Exercise. Immedi- 

ately following this clause insert a new Clause 50.— 
Superannuation as follows: 

50. — Superannuation. 
(1) Definitions 

For the purpose of this clause: 
(a) "Eligible Employee" shall mean any em- 

ployee who has been employed under this 
award by the employer during at least five 
consecutive days and who has worked a 
minimum of 40 hours during that period. 
After completion of the above qualifying 
period, superannuation contributions shall 
then be made in accordance with subclause 
(2) hereof effective from the commencement 
of that qualifying period. 

(b) "Fund" means a Superannuation Fund as 
defined in the Occupational Superannuation 
Standards Act 1987 and satisfying the super- 
annuation fund conditions in relation to a 
year of income, as specified in that Act and 
complying with the operating standards as 
prescribed by the Regulations made under 
the Act. In the case of a newly established 
fund, the term shall include a Superannuation 
Fund that has received a notice of prelimi- 
nary listing from the Insurance and Superan- 
nuation Commissioner. 

(c) "Ordinary Time Earnings" shall mean the 
actual ordinary rate of pay the employee 
receives for ordinary hours of work including 
tool allowance, industry allowance, registra- 
tion allowance, trade allowance, shift loading 
and leading hand, in charge or supervisory 
allowances where applicable, the regular 
over-award pay as well as casual rates 
received for ordinary hours of work. All other 
allowances and payments are excluded. 
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(d) "Act" means the Occupational Superannua- 
tion Standards Act 1987, and "Regulations" 
means the Occupational Superannuation 
Standards Regulations made pursuant to that 
Act from time to time. 

(e) "The Relevant Fund" means the fund 
selected in respect of an employee pursuant 
to subclause (4) hereof. 

(2) Contributions 
(a) In accordance with this clause and subject to 

the Trust Deed of the relevant fund, on behalf 
of each eligible employee an employer shall 
contribute to a relevant superannuation fund 
a superannuation contribution, equivalent to 
three per cent of such eligible employee's 
ordinary time earnings each week, (rounded 
to the nearest 10 cents), provided that: 

(i) upon completion of the qualifying pe- 
riod specified in subclause (1) hereof, 
contributions on behalf of each eligible 
employee shall apply from the date of 
commencement of employment of such 
employee; and 

(ii) the contribution rate of an existing fund 
of which the eligible employee is a 
member may be improved to the extent 
that it is equivalent to that prescribed by 
paragraph (a) of this subclause and is in 
accordance with the Act and Regula- 
tions. 

(b) The contributions required herein shall be 
made to the relevant fund in the manner and 
at the times specified by the terms of the fund 
or any agreement between the employer and 
trustees of the fund. 

(c) No employer shall be required to pay 
superannuation contributions on behalf of 
any eligible employee whether full time, part 
time, or casual in respect of any week during 
which such employee receives less than ten 
hours' pay in ordinary time earnings. 

(3) Employee Contributions 
(a) Subject to the rules of the fund, employees 

of a respondent employer who wish to make 
contributions to the fund additional to those 
being paid pursuant to subclause (2) hereof, 
shall be entitled to do so. Such employees 
may either forward their own contribution 
directly to the fund administrators or, where 
it is practicable to do so, authorise the 
employer to pay into the fund from the 
employee's wages, amounts specified by the 
employee. 

(b) Employee contributions to the fund deducted 
by the employer at the employee's request 
shall be held in Trust on the employee's 
behalf and be subject to the following 
conditions: 

(i) The amount of contributions shall be 
expressed in whole dollars. 

(ii) Employees shall have the right to adjust 
to the level of contribution made on 
their own behalf from the first of the 
month following the giving of three 
months' written notice to the employer. 
Provided that by agreement with the 
employer, employees may vary their 
additional contributions in extenuating 
circumstances at other times. 

(iii) Contributions deducted under this 
clause shall be forwarded to the fund at 
the same time as contributions under 
subclause (2) hereof. 

(4) Superannuation Fund 
(a) The employer shall make superannuation 

contributions, or improvements to this 
clause, to any of the following funds: 

(i) BUSS, AUST, CTRF, the WEST- 
SCHEME Superannuation Scheme; or 

(ii) any fund agreed between the employer 
and eligible employees, and the union or 
unions, where applicable; or 

(iii) any fund which has application to 
employees in the principal business of 
the employer, where eligible employees 
covered by this award are a minority of 
award-covered employees; or 

(iv) any other approved occupational super- 
annuation fund to which an employer or 
eligible employee who is a member of 
the religious fellowship known as The 
Exclusive Brethren elects to contribute. 

(b) Provided that an employer shall not be 
required to contribute to more than one fund 
in respect of eligible employees employed 
under this award. 

(c) Subject to the terms of this clause, where 
there is a dispute over the choice of fund in 
respect of one or more employees, the matter 
shall be referred to the Western Australian 
Industrial Relations Commission for deter- 
mination. 

(5) Fund Membership 
The employer shall make an eligible employee 
aware of his/her entitlements under this clause and 
shall arrange for such eligible employee the 
opportunity to become a member of the relevant 
fund. An eligible employee shall, within a period 
of 30 days from commencement of employment, 
complete the necessary application forms to 
become a member of the relevant fund, to the 
satisfaction of the trustees of that fund, in order 
to be entitled to the contributions prescribed in 
subclause (2) hereof. 

(6) Exemption 
(a) This clause shall be deemed to be satisfied 

by an employer, who as at 1 March 1992 or 
at the date of becoming respondent to this 
award, is already satisfying and continues to 
satisfy the requirements of subclause (2) 
hereof by providing superannuation contribu- 
tions equivalent to at least three per cent of 
ordinary time earnings. 

(b) Leave is reserved to any employer to apply 
for exemption from this clause on the 
grounds of the standards of existing superan- 
nuation arrangements provided by the em- 
ployer, or the employer's financial capacity 
to pay. 

(c) The provisions of this clause shall not apply 
to employees of the Building Management 
Authority who are receiving a superannua- 
tion contribution equal to or greater than this 
award provision and paid into the Western 
Australian State Government Employees Su- 
perannuation Fund. 

(7) Absence from Work 
Subject to the Trust Deed of the fund of which an 
employee is a member, the following provisions 
shall apply. 
(a) Paid Leave 

Contributions shall continue whilst a mem- 
ber of a fund is absent on paid annual leave, 
sick leave, long service leave, public holi- 
days, jury service, bereavement leave, or 
other paid leave. 



508 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

(b) Unpaid Leave 
Contributions shall not be required in respect 
of any period of absence from work without 
pay of one day or more. 

(c) Work Related Injury or Illness 
In the event of an eligible employee's 
absence from work being due to work related 
injury or work related illness, contributions 
at the normal rate shall continue for the 
period of the absence provided that: 

(i) the member of the fund is receiving 
workers compensation payments or is 
receiving regular payments directly 
from the employer in accordance with 
statutory requirements or the provisions 
of this award; 

(ii) the person remains an employee of the 
employer. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Bell Basic Industries Ltd and Others. 
No. 346 of 1991. 

Earth Moving and Construction Award 
No. 10 of 1963. 

COMMISSIONER A.R. BEECH. 
9 March 1992. 

Order. 
HAVING heard Mr P. Harris on behalf of the Applicant and 
Mr K. Dwyer and Mr K.F. Richardson on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Earth Moving and Construction Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 1st 
day of March 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement. Immediately following the 

number and title "31. Site Allowance" insert a new number 
and title as follows: 

32. Superannuation 
2. Clause 31. —Site Allowance. Immediately following 

this clause insert a new Clause 32. —Superannuation as 
follows: 

32. — Superannuation. 
(1) Definitions 

For the purpose of this clause: 
(a) "Eligible Employee" shall mean any em- 

ployee who has been employed under this 
award by the employer during at least five 
consecutive days and who has worked a 
minimum of 40 hours during that period. 
After completion of the above qualifying 
period, superannuation contributions shall 
then be made in accordance with subclause 
(2) hereof effective from the commencement 
of that qualifying period. 

(b) "Fund" means a ouperannuation Fund as 
defined in the Occupational Superannuation 
Standards Act 1987 and satisfying the super- 
annuation fund conditions in relation to a 
year of income, as specified in that Act and 
complying with the operating standards as 
prescribed by the Regulations made under 
the Act. In the case of a newly established 
fund, the term shall include a Superannuation 
Fund that has received a notice of prelimi- 
nary listing from the Insurance and Superan- 
nuation Commissioner. 

(c) "Ordinary Time Earnings" shall mean the 
actual ordinary rate of pay the employee 
receives for ordinary hours of work including 
tool allowance, industry allowance, registra- 
tion allowance, trade allowance, shift loading 
and leading hand, in charge or supervisory 
allowances where applicable, the regular 
over-award pay as well as casual rates 
received for ordinary hours of work. All other 
allowances and payments are excluded. 

(d) "Act" means the Occupational Superannua- 
tion Standards Act 1987, and "Regulations" 
means the Occupational Superannuation 
Standards Regulations made pursuant to that 
Act from time to time. 

(e) "The Relevant Fund" means the fund 
selected in respect of an employee pursuant 
to subclause (4) hereof. 

(2) Contributions 
(a) In accordance with this clause and subject to 

the Trust Deed of the relevant fund, on behalf 
of each eligible employee an employer shall 
contribute to a relevant superannuation fund 
a superannuation contribution, equivalent to 
three per cent of such eligible employee's 
ordinary time earnings each week, (rounded 
to the nearest 10 cents), provided that: 

(i) upon completion of the qualifying pe- 
riod specified in subclause (1) hereof, 
contributions on behalf of each eligible 
employee shall apply from the date of 
commencement of employment of such 
employee; and 

(ii) the contribution rate of an existing fund 
of which the eligible employee is a 
member may be improved to the extent 
that it is equivalent to that prescribed by 
paragraph (a) of this subclause and is in 
accordance with the Act and Regula- 
tions. 

(b) The contributions required herein shall be 
made to the relevant fund in the manner and 
at the times specified by the terms of the fund 
or any agreement between the employer and 
trustees of the fund. 

(c) No employer shall be required to pay 
superannuation contributions on behalf of 
any eligible employee whether full time, part 
time, or casual in respect of any week during 
which such employee receives less than ten 
hours' pay in ordinary time earnings. 

(3) Employee Contributions 
(a) Subject to the rules of the fund, employees 

of a respondent employer who wish to make 
contributions to the fund additional to those 
being paid pursuant to subclause (2) hereof, 
shall be entitled to do so. Such employees 
may either forward their own contribution 
directly to the fund administrators or, where 
it is practicable to do so, authorise the 
employer to pay into the fund from the 
employee's wages, amounts specified by the 
employee. 
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(b) Employee contributions to the fund deducted 
by the employer at the employee's request 
shall be held in Trust on the employee's 
behalf and be subject to the following 
conditions: 

(i) The amount of contributions shall be 
expressed in whole dollars. 

(ii) Employees shall have the right to adjust 
to the level of contribution made on 
their own behalf from the first of the 
month following the giving of three 
months' written notice to the employer. 
Provided that by agreement with the 
employer, employees may vary their 
additional contributions in extenuating 
circumstances at other times. 

(iii) Contributions deducted under this 
clause shall be forwarded to the fund at 
the same time as contributions under 
subclause (2) hereof. 

(4) Superannuation Fund 
(a) The employer shall make superannuation 

contributions, or improvements to this 
clause, to any of the following funds: 

(i) BUSS, AUST, CTRF, the WEST- 
SCHEME Superannuation Scheme; or 

(ii) any fund agreed between the employer 
and eligible employees, and the union or 
unions, where applicable; or 

(iii) any fund which has application to 
employees in the principal business of 
the employer, where eligible employees 
covered by this award are a minority of 
award-covered employees; or 

(iv) any other approved occupational super- 
annuation fund to which an employer or 
eligible employee who is a member of 
the religious fellowship known as The 
Exclusive Brethren elects to contribute. 

(b) Provided that an employer shall not be 
required to contribute to more than one fund 
in respect of eligible employees employed 
under this award. 

(c) Subject to the terms of this clause, where 
there is a dispute over the choice of fund in 
respect of one or more employees, the matter 
shall be referred to the Western Australian 
Industrial Relations Commission for deter- 
mination. 

(5) Fund Membership 
The employer shall make an eligible employee 
aware of his/her entitlements under this clause and 
shall arrange for such eligible employee the 
opportunity to become a member of the relevant 
fund. An eligible employee shall, within a period 
of 30 days from commencement of employment, 
complete the necessary application forms to 
become a member of the relevant fund, to the 
satisfaction of the trustees of that fund, in order 
to be entitled to the contributions prescribed in 
subclause (2) hereof. 

(6) Exemption 
(a) This clause shall be deemed to be satisfied 

by an employer, who as at 1 March 1992 or 
at the date of becoming respondent to this 
award, is already satisfying and continues to 
satisfy the requirements of subclause (2) 
hereof by providing superannuation contribu- 
tions equivalent to at least three per cent of 
ordinary time earnings. 

fly Leave is reserved to any employer to apply 
for exemption from this clause on the 
grounds of the standards of existing superan- 

nuation arrangements provided by the em- 
ployer, or the employer's financial capacity 
to pay. 

(7) Absence from Work 
Subject to the Trust Deed of the fund of which an 
employee is a member, the following provisions 
shall apply. 

(a) Paid Leave 
Contributions shall continue whilst a mem- 
ber of a fund is absent on paid annual leave, 
sick leave, long service leave, public holi- 
days, jury service, bereavement leave, or 
other paid leave. 

(b) Unpaid Leave 
Contributions shall not be required in respect 
of any period of absence from work without 
pay of one day or more. 

(c) Work Related Injury or Illness 
In the event of an eligible employee's 
absence from work being due to work related 
injury or work related illness, contributions 
at the normal rate shall continue for the 
period of the absence provided that: 

(i) the member of the fund is receiving 
workers compensation payments or is 
receiving regular payments directly 
from the employer in accordance with 
statutory requirements or the provisions 
of this award; 

(ii) the person remains an employee of the 
employer. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Civil and Civic Pty Ltd and Others. 
No. 347 of 1991. 

Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
9 March 1992. 

Order. 
HAVING heard Mr P. Harris on behalf of the Applicant and 
Mr K. Dwyer and Mr K.F. Richardson on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 1st day of 
March 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2. —Arrangement. Immediately following the 

number and title "34. Structural Efficiency Exercise" insert 
a new number and title as follows: 

35. Superannuation 
2. Clause 34. —Structural Efficiency Exercise. Immedi- 

ately following this clause insert a new Clause 35.— 
Superannuation as follows: 

35. — Superannuation. 
(1) Definitions 

For the purpose of this clause: 
(a) "Eligible Employee" shall mean any em- 

ployee who has been employed under this 
award by the employer during at least five 
consecutive days and who has worked a 
minimum of 40 hours during that period. 
After completion of the above qualifying 
period, superannuation contributions shall 
then be made in accordance with subclause 
(2) hereof effective from the commencement 
of that qualifying period. 

(b) "Fund" means a Superannuation Fund as 
defined in the Occupational Superannuation 
Standards Act 1987 and satisfying the super- 
annuation fund conditions in relation to a 
year of income, as specified in that Act and 
complying with the operating standards as 
prescribed by the Regulations made under 
the Act. In the case of a newly established 
fund, the term shall include a Superannuation 
Fund that has received a notice of prelimi- 
nary listing from the Insurance and Superan- 
nuation Commissioner. 

(c) "Ordinary Time Earnings" shall mean the 
actual ordinary rate of pay the employee 
receives for ordinary hours of work including 
tool allowance, industry allowance, registra- 
tion allowance, trade allowance, shift loading 
and leading hand, in charge or supervisory 
allowances where applicable, the regular 
over-award pay as well as casual rates 
received for ordinary hours of work. All other 
allowances and payments are excluded. 

(d) "Act" means the Occupational Superannua- 
tion Standards Act 1987, and "Regulations" 
means the Occupational Superannuation 
Standards Regulations made pursuant to that 
Act from time to time. 

(e) "The Relevant Fund" means the fund 
selected in respect of an employee pursuant 
to subclause (4) hereof. 

(2) Contributions 
(a) In accordance with this clause and subject to 

the Trust Deed of the relevant fund, on behalf 
of each eligible employee an employer shall 
contribute to a relevant superannuation fund 
a superannuation contribution, equivalent to 
three per cent of such eligible employee's 
ordinary time earnings each week, (rounded 
to the nearest 10 cents), provided that: 

(i) upon completion of the qualifying pe- 
riod specified in subclause (1) hereof, 
contributions on behalf of each eligible 
employee shall apply from the date of 
commencement of employment of such 
employee; and 

(ii) the contribution rate of an existing fund 
of which the eligible employee is a 
member may be improved to the extent 
that it is equivalent to that prescribed by 
paragraph (a) of this subclause and is in 
accordance with the Act and Regula- 
tions. 

(b) The contributions required herein shall be 
made to the relevant fund in the manner and 

at the times specified by the terms of the fund 
or any agreement between the employer and 
trustees of the fund. 

(c) No employer shall be required to pay 
superannuation contributions on behalf of 
any eligible employee whether full time, part 
time, or casual in .respect of any week during 
which such employee receives less than ten 
hours' pay in ordinary time earnings. 

(3) Employee Contributions 
(a) Subject to the rules of the fund, employees 

of a respondent employer who wish to make 
contributions to the fund additional to those 
being paid pursuant to subclause (2) hereof, 
shall be entitled to do so. Such employees 
may either forward their own contribution 
directly to the fund administrators or, where 
it is practicable to do so, authorise the 
employer to pay into the fund from the 
employee's wages, amounts specified by the 
employee. 

(b) Employee contributions to the fund deducted 
by the employer at the employee's request 
shall be held in Trust on the employee's 
behalf and be subject to the following 
conditions: 

(i) The amount of contributions shall be 
expressed in whole dollars. 

(ii) Employees shall have the right to adjust 
to the level of contribution made on 
their own behalf from the first of the 
month following the giving of three 
months' written notice to the employer. 
Provided that by agreement with the 
employer, employees may vary their 
additional contributions in extenuating 
circumstances at other times. 

(iii) Contributions deducted under this 
clause shall be forwarded to the fund at 
the same time as contributions under 
subclause (2) hereof. 

(4) Superannuation Fund 
(a) The employer shall make superannuation 

contributions, or improvements to this 
clause, to any of the following funds: 

(i) BUSS, AUST, CTRF, the WEST- 
SCHEME Superannuation Scheme; or 

(ii) any fund agreed between the employer 
and eligible employees, and the union or 
unions, where applicable; or 

(iii) any fund which has application to 
employees in the principal business of 
the employer, where eligible employees 
covered by this award are a minority of 
award-covered employees; or 

(iv) any other approved occupational super- 
annuation fund to which an employer or 
eligible employee who is a member of 
the religious fellowship known as The 
Exclusive Brethren elects to contribute. 

(b) Provided that an employer shall not be 
required to contribute to more than one fund 
in respect of eligible employees employed 
under this award. 

(c) Subject to the terms of this clause, where 
there is a dispute over the choice of fund in 
respect of one or more employees, the matter 
shall be referred to the Western Australian 
Industrial Relations Commission for deter- 
mination. 

(5) Fund Membership 
The employer shall make an eligible employee 
aware of his/her entitlements under this clause and 
shall arrange for such eligible employee the 
opportunity to become a member of the relevant 
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fund. An eligible employee shall, within a period 
of 30 days from commencement of employment, 
complete the necessary application forms to 
become a member of the relevant fund,, to the 
satisfaction of the trustees of that fund, in order 
to be entitled to the contributions prescribed in 
subclause (2) hereof. 

(6) Exemption 
(a) This clause shall be deemed to be satisfied 

by an employer, who as at 1 March 1992 or 
at the date of becoming respondent to this 
award, is already satisfying and continues to 
satisfy the requirements of subclause (2) 
hereof by providing superannuation contribu- 
tions equivalent to at least three per cent of 
ordinary time earnings. 

(b) Leave is reserved to any employer to apply 
for exemption from this clause on the 
grounds of the standards of existing superan- 
nuation arrangements provided by the em- 
ployer, or the employer's financial capacity 
to pay. 

(7) Absence from Work 
Subject to the Trust Deed of the fund of which an 
employee is a member, the following provisions 
shall apply. 
(a) Paid Leave 

Contributions shall continue whilst a mem- 
ber of a fund is absent on paid annual leave, 
sick leave, long service leave, public holi- 
days, jury service, bereavement leave, or 
other paid leave. 

(b) Unpaid Ixave 
Contributions shall not be required in respect 
of any period of absence from work without 
pay of one day or more. 

(c) Work Related Injury or Illness 
In the event of an eligible employee's 
absence from work being due to work related 
injury or work related illness, contributions 
at the normal rate shall continue for the 
period of the absence provided that: 

(i) the member of the fund is receiving 
workers compensation payments or is 
receiving regular payments directly 
from the employer in accordance with 
statutory requirements or the provisions 
of this award; 

(ii) the person remains an employee of the 
employer. 

proposed rates are identified in an amended schedule which 
is before the Commission by leave. 

The application is not opposed and the Respondents 
represented agreed with the rates specified in the amended 
schedule and agreed to the operative date proposed by the 
Union. 

The question for the Commission is whether the variation 
sought meets the tests of the Wage Fixing Principles in force 
at the time of hearing this application. 

It is noted that the prerequisite commitment expressed in 
the decision in the June 1991 State Wage Case [ie. Matter 
No. 704 of 1991] was no longer required as a consequence 
of the Order which issued in Matters No. 1309 and 1310 of 
1991 [71 WAIG 2748 at 2752], 

The tests to be applied then are those set down under the 
Structural Efficiency Principle (and in fact reiterated in the 
reasons for decision issued on 31 January 1992 out of the 
most recent State Wage Case, being Matter No. 1752 of 
1991). 

Having examined the Award I am satisfied that these tests 
have been met or are being met other than that there does 
not appear to be an award provision in the terms of (e). It 
appears from the submissions of the Union that this is an 
oversight. 

Subject to such being incorporated in the schedule of 
amendments the variation in award rates as sought with the 
agreed operative date shall be ratified. It may be that this 
would most readily be accommodated by the insertion of a 
new subclause (13) in Clause 7.— Contract of Service as 
follows — 

(13) An employer bound by this award may direct an 
employee to carry out such duties as are within the 
limits of that employee's skill, competence and 
training. 

Minutes will now issue to reflect these reasons. There will 
be a speaking to the Minutes and at that time the parties can 
address the matter of an incorporation of a provision in the 
award to meet the requirement set down in (e) of the 
Structural Efficiency Principle. 

11 March 1992. 
This application was the subject of a further hearing to 

deal with the matter posed at the conclusion of the foregoing 
reasons. At that further hearing the Union confirmed that by 
oversight one of the criteria identified in the State Wage 
Case decision for the purposes of the 2.5% increase allowed 
had not been met. It sought to amend the schedule of 
amendments to correct this. Ms Marton consented to this 
course on behalf of the Respondents. 

The amendment is accepted. The order which now issues 
reflects that. 

CLOTHING TRADES AWARD 1973 
No. 16 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers 
and 

Fullin Tailoring and Others. 
No. 1303 of 1991. 

COMMISSIONER S.A. KENNEDY. 
27 February 1992. 

Reasons for Decision. 
TFfE COMMISSIONER: This is an application by The 
Western Australian Clothing and Allied Trades' Industrial 
Union of Workers (hereinafter 'the Union') for an increase 
in the award rates prescribed in Clause 18. —Wages of the 
Clothing Trades Award 1973. The increase sought is the 
2.5% allowed under the Wage Fixing Principles as 
enunciated in Matter No. 704 of 1991 [71 WAIG 1723], The 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers 
and 

Fullin Tailoring and Others. 
No. 1303 of 1991. 

Clothing Trades Award 1973 
No. 16 of 1972. 

COMMISSIONER S.A. KENNEDY. 
11 March 1992. 

Order. 
HAVING heard Mrs R. Geneff on behalf of the Applicant 
and Ms G. Marton on behalf of various Respondents, now 
therefore I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, and by consent, do 
hereby order — 

That the Clothing Trades Award 1973 as amended 
be further varied in accordance with the following 
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schedule with effect from the beginning of the first pay 
period commencing on or after the 5th day of February 
1992 unless provided otherwise within the terms of the 
amendments. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

the beginning of the first pay period commencing on 
or after the 14th day of February 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7. — Contract of Service: Immediately following 

subclause (12) of this clause, insert a new subclause as per 
the following: 

(13) An employer bound by this award may direct an 
employee to carry out such duties as are within the 
limits of that employee's skill, competence and 
training. 

2. Clause 18. —Wages: Delete that part of 'B' in this 
clause after the heading "Broadbanded Rates" down to "(a) 
Order Tailoring For Males" and insert in lieu thereof the 
following: 

Wage Band Award Rates 
Number Per week 

1st pay period 
commencing on or 

after 5/2/92 
$ 

1A 318.00 
IB 334.20 
2A 344.80 
2B 347.50 
3A 356.70 
3B 372.40 
4 397.60 
5 429.20 

The above Award Rates include the following 
minimum rates adjustment (MRA). 

Wage Band ,st MRA 2nd MRA 
Number per week per week 

(15/5/91) (15/11/91) 
$ $ 

1A 4.90 7.30 
IB 5.10 7.70 
2A 5.50 8.30 
2B 3.80 5.80 
3A 5.20 7.70 
3B 8.50 12.80 
4 12.70 19.10 
5 19.30 29.00 

Wage Band 
Number 

ENGINEERS (GOLD MINING) AWARD 
No. 26 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia 

Western Mining Corporation Ltd and Others. 
No. 1948(B) of 1990. 

COMMISSIONER J. F. GREGOR. 
20 February 1992. 

HAVING heard Mr F Logan and with him Mr D Hicks on 
behalf of the Applicant and Mr C Mitchell on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Engineers (Gold Mining) Award (No. 26 of 
1947) be varied in accordance with the following 
Schedule and that such variation shall have effect from 

Schedule. 
1. Clause 1. —Name of Award: Delete this clause and 

insert in lieu thereof the following: 

1.-Title. 
This award shall be known as the Gold Mining 

Engineering and Maintenance Award. 
2. Clause 2. —Arrangement: Delete this clause and insert 

in lieu thereof the following: 

2. —Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Principles —September 1989 
3. Term 
4. Area 
5. Rates of Pay and Structural Efficiency 
6. Training 
7. Hours (Other than Continuous Shift Employees) 
8. Overtime (Other than Continuous Shift Employ- 

ees) 
9. Continuous Shift Employees 

10. Rest Period after Overtime 
11. Annual Leave and Holidays 
12. Weekly Hiring 
13. Payment for Sickness 
14. Shifts 
15. Payment of Wages 
16. Record Book 
17. Representative Interviewing Employees 
18. Long Service Leave 
19. Special Rates and Provisions 
20. Apprentices 
21. Maternity Leave 
22. Special Provisions for Cycle Working 
23. Consultation in the Workplace 
24. Resolution of Disputes Procedure 

Schedule I —District Allowances 
Schedule II —Definitions 
Appendix I —Kalgoorlie Consolidated Gold 
Mines Pty Ltd 

3. Clause 5. —Wages: Delete this clause and insert in lieu 
thereof the following: 

5. —Rates of Pay and Structural Efficiency. 
(1) The minimum rates of pay for employees covered 

by this award shall be as follows: — 
Occupation $ 
Engineering Employee Level 1 — 

Driller and/or Screwer 306.90 
Motor Attendant 306.90 

Engineering Employee Level 2— 
Drill Doctor 319.40 
Linesperson — Grade 2 —i.e. 

with less than three 
years' experience as a 
linesperson 336.60 

Pipe Fitter 321.00 
Engineering Employee Level 3 — 

Blacksmith 354.30 
Coppersmith 354.30 
Electrical Fitter 354.30 
Electrical Installer 354.30 
Fitter 354.30 
Linesperson — Grade 1 — i.e. 

with not less than three 
years' experience as a 
linesperson 354.30 

Motor Mechanic 354.30 
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Occupation $ 
Oxv-acetvlene & Electrical 

' Welder 354.30 
Turner and/or Machinist 354.30 

Engineering Employee Level 4 — 
Boilermaker Marking Off 357.10 
Pattern Maker 365.20 

(2) Industry Allowance: 
(a) Each employee shall be paid an allowance of 

S64.70 per week. 
(b) The allowance recognises, and is in payment 

for all aspects of work in the industry 
including the location and nature of individ- 
ual operation within it. 

(c) The allowance shall be paid in addition to the 
weekly wage rates contained in subclause (1) 
of this clause and shall be paid for all 
purposes of the award. 

(3) Leading Hands: In addition to the weekly wage 
prescribed for his/her classification, a Leading 
Hand shall be paid the following: 

$ 
(a) If in charge of not less than 

three and not more than ten 
other employees 14.00 

(b) If in charge of more than ten 
and not more than 20 employ- 
ees 21.00 

(c) If in charge of more than 20 
employees 27.40 

(4) Apprentices: 
Apprentices shall be paid the following percent- 

age of tradesperson rate per week. 
Four year term — % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 
Three and a half year term — 
First six months 42 
Next year 55 
'Following year 75 
Final year 88 
Third year term — 
First year 55 
Second year 75 
Third year 88 

Apprentices shall also receive the above per- 
centage rates of the District Allowance, Tool 
Allowance, and Industry Allowance. 

(5) Casual Employees: 
Casual employees shall be paid ordinary rates 

plus twenty percent. 
(6) Tool Allowance: 

(a) Where an employer does not provide a 
tradesperson or an apprentice with the tools 
ordinarily required by that tradesperson or 
apprentice in the performance of work as a 
tradesperson or as an apprentice the em- 
ployer shall pay a tool allowance of— 

(i) S8.50 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage 

of S8.50, being the percentage which 
appears against the year of apprentice- 
ship in subclause (4) of this clause, for 
the purpose of such tradesperson or 
apprentice supplying and maintaining 
tools ordinarily required in the perform- 
ance of work as a tradesperson or as an 
apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be included 

in, and form part of, the ordinary weekly 
wage prescribed in this clause. 

(c) An employer shall provide for the use of 
tradespersons or apprentices all necessary 
power tools, special purpose tools and preci- 
sion measuring instruments. 

(d) A tradesperson or apprentice shall replace or 
pay for any tools supplied by his employer 
if lost through the employees negligence. 

(7) Notwithstanding the provisions of this award no 
employee (including an apprentice), 21 years of 
age or over, shall be paid less than $268.80 per 
week as his/her ordinary rate of pay in respect of 
the ordinary hours of work prescribed by this 
award. Where the said minimum rates of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed in this 
award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the 
ordinary rate of pay it shall be calculated upon the 
rate prescribed in this award for the classification 
in which the employee is employed. 

(8) Structural Efficiency: 
(a) Arising out of the decision of the State Wage 

Case on 8 September 1989 and in considera- 
tion of the wage increases resulting from the 
first Structural Efficiency adjustment opera- 
tive from the commencement of the first pay 
period beginning on or after 12 April 1990, 
employees are to perform a wider range of 
duties including work which is incidental or 
peripheral to their main tasks or functions. 

(b) The parties to this award are committed to 
implementing a new wage and classification 
structure. In making this commitment, the 
parties — 

(i) accept in principle that the descriptions 
of job functions within a new structure 
will be more broadly based and generic 
in nature; 

(ii) undertake that upon variation of the 
award to implement a new wage and 
classification structure, employees may 
undertake training for a wider range of 
duties and/or access to higher levels in 
accordance with the definitions and 
training standards laid down in the 
award variation relating to a new classi- 
fication structure; 

(Hi) will co-operate in the transition from the 
existing classification structure to the 
proposed new structure to ensure that 
the transition takes place in an orderly 
manner without creating false expecta- 
tions or disputation. 

(c) In the event that there is a claim for 
reclassification by an existing employee to a 
higher level under any new structure on the 
grounds that the employee possesses equiva- 
lent skill and knowledge gained through 
on-the-job experience or on any other 
grounds, the following principles apply: 

(i) The parties agree that the existing award 
disputes avoidance procedure shall be 
followed. 

(ii) Agreed competency standards shall be 
established by the parties in conjunction 
with T.A.F.E. and S.E.S.D.A. for the 
classification structure. 

(d) Reclassification to any higher level shall be 
contingent upon such additional work being 
available and required to be performed by the 
employer. 
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(e) Current employees, whose existing wage 
rates are rationalised as a consequence of 
award restructuring, will remain paid at such 
rates and shall continue to receive wages 
increases appropriate to their current rates of 
pay on the following conditions: 

(i) Employees are obliged to work within 
their current classification and may be 
required to use any lower classification 
skills which they hold or are trained in; 

(ii) Will retain their grade when retraining 
in another area of the operation (i.e. 
multi-skilled employees will not be 
disadvantaged). 

(9) Award Modernisation: 
(a) The parties are committed to modernising the 

terms of the award and to addressing issues 
associated with training. 

(b) The parties will discuss all matters raised 
which may lead to increased flexibility and 
the removal of obsolete conditions to better 
reflect the realities of modern industry 
practices and assist the restructuring process. 
Any such discussion with the Unions shall be 
on the premises that — 

(i) The majority of employees at the enter- 
prise must genuinely agree; 

(ii) No employee will lose income as a 
result of the change; 

(iii) The Unions must be party to the 
agreement, particularly where enter- 
prise level discussions are considering 
matters requiring variations to the 
award; 

(iv) Agreements will be ratified by the 
Commission; 

(v) If agreement can not be reached in the 
implementation process of a particular 
issue, the matter will be resolved in 
accordance with an agreed disputes 
procedure. 

(c) Should an agreement be reached pursuant to 
subclause (b) hereof and that agreement 
requires variation of the award, the parties 
shall support such award variation. 

(d) There shall not be limitations placed on any 
award matter raised for discussion however 
any changes sought shall not affect award 
provisions reflecting national standards re- 
cognised by the Western Australian Indus- 
trial Relations Commission. 

4. Clause 6. —District Allowance: Delete this clause and 
insert in lieu thereof the following: 

6. —Training. 
(1) The parties to this award recognise that in order 

to increase the efficiency and productivity and 
international competitiveness of industry, a 
greater commitment to training and skill develop- 
ment is required. Accordinglv, the parties commit 

(b) the size, structure and nature of the opera- 
tions of the organisation; 

(c) the need to develop vocational skills relevant 
to. the gold industry through courses con- 
ducted by accredited educational institutions 
and providers. 

(3) Where it is agreed that a training committee be 
established, such training committee shall be 
established in accordance with Clause 23.— 
Consultation in the Workplace, of this award. 

(4) (a) Training may be either on or off the job and 
if the approved training is undertaken during 
ordinary working hours the employee con- 
cerned shall not suffer any loss of pay. 

(b) Any costs associated with enrollment and the 
purchase of prescribed textbooks, excluding 
those which are available in the employer's 
technical library, incurred in connection with 
the undertaking of approved training shall be 
reimbursed by the employer upon production 
of evidence of such expenditure. Provided' 
that reimbursement shall be on an annual 
basis subject to presentation of reports of 
satisfactory progress. 

(c) Travel costs incurred by an employee under- 
taking approved training in accordance with 
this clause, which exceed those normally 
incurred in travelling to and from work, shall 
be reimbursed by the employer. 

5. Clause 7. —Hours (Other than Continuous Shift 
Workers): Delete the number and title of this clause and 
insert in lieu thereof the following: 

7.— Hours (Other Than Continuous Shift' Employees). 
6. Clause 8. —Overtime (Other than Continuous Shift 

Workers): 
A. Delete the number and title of this clause and 

insert in lieu thereof the following: 

8. —Overtime (Other Than Continuous Shift Employees). 
B. Delete subclauses (5) and (6) of this clause and 

insert in lieu thereof the following: 
(5) (a) When an employee is recalled to work 

overtime after leaving his/her employers 
business premises (whether notified before or 
after leaving such premises), the employee 
shall be paid for at least four hours at 
overtime rates; provided that, except in the 
case of unforeseen circumstances arising, an 
employee shall not be required to work the 
full four hours if the job for which the 
employee was recalled is completed within 
a shorter period but if such employee is 
subsequently recalled to work Within the 
period of four hours for which payment has 
been made, an additional payment shall not 
be made nor shall any extra overtime be paid 
in respect of any period covered by such 
minimum payment. 

themselves to: 
(a) developing a more highly skilled and flexible 

workforce; 
(b) providing employees with career opportuni- 

ties through appropriate training to acquire 
additional skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) In accordance with the consultation provisions of 
this award, or through the establishment of a 
training committee, an employer shall develop a 
training programme consistent with: 
(a) the current and future skill needs of the plant 

or mine-site; 

(b) This subclause shall not apply in cases where 
it is customary for an employee to return to 
his employers premises to perform a specific 
job outside the employees ordinary working 
hours or where the overtime is continuous 
(subject to any reasonable meal break which 
may be allowed) within the completion or 
commencement of ordinary working time. 

(6) When an employee without being notified on the 
previous day, is required to continue working after 
the usual knock-off time for more than one hour, 
or (in the case of a day worker) after 5.30pm, 
whichever is the later, such employee shall be 
provided with any meal required or be paid $4.50 
in lieu thereof. 
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7. Clause 9. —Continuous Shift Workers: Delete the 
number and title of this clause and insert in lieu thereof the 
following: 

9. —Continuous Shift Employees. 
8. Clause 11. —Annual Leave and Holidays: 

A. Delete placitum (b)(ii)(aa) of subclause (2) of this 
clause and insert in lieu thereof the following: 

(aa) The rate applicable to him as prescribed by 
Clause 5. —Rates of Pay and Structural 
Efficiency, subclause (10) of Clause 19.— 
Special Rates and Provisions and Schedule 
1 —District Allowances, of the award; and 

B. Delete subclause (7) of this clause and insert in 
lieu thereof the following: 

(7) By mutual agreement between the employer 
and the employee, annual leave may be taken 
in not more than two periods per annum, but 
neither of such periods shall be less than one 
week.Notwithstanding the above, and in 
special circumstances, provided the em- 
ployee so requests and the employer so 
agrees, annual leave may be taken in periods 
of less than one week with a maximum of 
five single day absences, or combination of 
such five single day absences, in any one year 
of service. 

9. Clause 13. —Absence through Sickness: Delete the 
number and title of this clause and insert in lieu thereof the 
following: 

13. —Payment For Sickness. 
10. Clause 14. —Shifts: Delete subclauses (1) and (2) of 

this clause and insert in lieu thereof the following: 
(1) (a) A worker who does not work at least one 

week on day shift out of each consecutive 
three weeks shall be paid for each shift other 
than day shift at the rate of time and 
one-quarter. Provided that if he is required to 
work for more than one week consecutively 
on afternoon shift or for more than one week 
consecutively on night shift, such worker 
shall be paid at the rate of time and 
one-quarter for each shift other than day shift 
in the consecutive second and subsequent 
weeks of afternoon shift or of night shift, 

(b) This subclause shall not apply to workers 
employed on what is known as the Great 
Boulder Roster, or accepted variations 
thereof, nor to workers employed on rosters 
agreed between the parties, nor to workers to 
whom this subclause would only otherwise 
apply because of a change of shift due to a 
private arrangement with another worker, nor 
to workers (known as "rostered relief work- 
ers") regularly employed on continuous 
process work who are required to work shifts 
to enable other workers engaged on such 
work to change shifts weekly and to have 
their days off, if such rostered relief worker 
is not required to work more night shifts or 
more afternoon shifts than the number of day 
shifts worked by him. 

(2) In addition to his/her ordinary rate, a shift worker 
shall be paid per shift of eight hours at the rate of 
$7.80 when on afternoon or night shift. 

11. Clause 15. —Payment of Wages: Delete this clause 
and insert in lieu thereof the following: 

15. — Payment of Wages. 
(1) Wages shall be paid into an account nominated by 

the employee, except where by agreement be- 
tween the employee and employer, payment is 
made by cash or cheque. 

(2) Payment shall be fortnightly, except that where by 
agreement between an employee and employer. 

payment may be made weekly, four weekly or 
monthly. 

(3) On termination, an employee shall be paid the full 
amount of wages and entitlements due. Provided 
that where an employee fails to give due notice in 
accordance with the award, or where an employee 
is dismissed for misconduct, termination moneys 
shall be paid within two ordinary working days. 

(4) Employees may by arrangement, inspect their own 
time and wages record. 

12. Clause 17. —Representative Interviewing Workers: 
Delete the number and title of this clause and insert in lieu 
thereof the following: 

17. —Representative Interviewing Employees. 
13. Clause 19. —Higher Duties: Delete this clause. 
14. Clause 20. —Special Rates and Provisions: Delete this 

clause and insert in lieu thereof the following: 

19. —Special Rates and Provisions. 
(1) Height Money: 

Tradespersons and welders engaged on the 
surface in the erection, repair and/or maintenance 
of steel frame buildings, smoke stacks, bridges or 
similar structures at a height of 15.5 metres or 
more above the nearest horizontal plane, shall be 
paid at the rate of $1.50 per shift extra. 

(2) (a) Goggles, glasses and gloves or other efficient 
substitutes therefore shall be available for 
personal use of any worker engaged in 
welding. 

(b) Every worker shall sign an acknowledgement 
on receipt thereof and on leaving employ- 
ment shall return same to the employer. 

(c) During the time the same are on issue to the 
worker, he shall be responsible for any loss 
or damage thereto, fair wear and tear attribut- 
able to ordinary use excepted. 

(d) No worker shall lend another worker the 
goggles, glasses or gloves or substitutes 
issued to such first mentioned worker, and if 
the same are lent, both the lender and the 
borrower shall be deemed guilty of willful 
misconduct. 

(e) Before goggles, glasses or gloves or any 
substitutes which have been used by a worker 
are re-issued by the employer to another 
worker, they shall be effectively sterilised. 

(3) Dirt Money: 
Employees employed on dirty work or in wet 

places shall be paid 31 cents per hour extra. 
(4) A fitter or other tradesperson, not specially 

employed as a welder, who, in addition to being 
employed in the employees classification is also 
required to do welding, shall be entitled to receive 
23 cents per day extra whilst so engaged. 

(5) Workers in very wet places shall be provided with 
oilskin coats and rubber boots. 

(6) Heat Money: 
(a) Employees employed for more than one hour 

in the shade where the artificial temperature 
is between 46.1° and 51.6° Celsius shall be 
paid 31 cents per hour extra. 

(b) Employees employed for more than one hour 
where the artificial temperature exceeds 
51.6° Celsius shall be paid 37 cents per hour 
extra. Where work continues for more than 
two hours in temperatures exceeding 51.6° 
Celsius, employees shall be entitled to 20 
minutes rest after every two hours, without 
deduction of pay. 

(7) Confined Space: 
Employees employed in confined spaces as 

hereinafter defined shall be paid 37 cents per hour 
extra. 
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"Confined Space" means a working space, the 
dimensions of which necessitate working continu- 
ously in a stooped or otherwise cramped position, 
or without proper ventilation, or where confine- 
ment within a limited space is productive of 
unusual discomfort. 

(8) Fumes: 
Employees engaged on repair work to the 

roasters under circumstances subjecting them to 
serious inconvenience from fumes shall be enti- 
tled to payment of 19 cents per hour extra, with 
a minimum of 38 cents, while so engaged. 

(9) Special Rates Not Cumulative —Where more than 
one of the disabilities entitling a worker to extra 
rates exists on the same job, the employer shall be 
bound to pay only one rate, namely —the highest 
for the disabilities so prevailing. Provided that this 
subclause shall not apply to Confined Space, Dirt 
Money, Height Money or Hot Work, the rates for 
which are cumulative. 

(10) Any person appointed by the employer to perform 
first aid duties shall be paid an allowance of $1.40 
per day or shift (flat). 

(11) A tradesperson who holds and, in the course of 
employment may be required to use a current "A" 
or "B" Grade licence issued pursuant to the 
relevant regulation in force on the 28th day of 
February 1978 under the Electricity Act 1945, 
shall be paid an allowance of $12.90 per week. 

15. Clause 21. —Definitions, Clause 22. —Employment 
and Clause 23. — University or School of Mines or Technical 
College Students: Delete these clauses. 

16. Clause 24. — Apprentices: Delete this clause and insert 
in lieu thereof the following: 

20. —Apprentices. 
(1) Apprentices may be taken into the following 

trades: 
(a) Engineering Tradesperson (Mechanical); 
(b) Engineering Tradesperson (Fabrication); or 
(c) Other trades established following agreement 

between the parties. 
(2) Conditions of employment of apprentices will in 

addition to the provision of this award be in 
accordance with the Industrial Training Act 1975. 

(3) Adult apprenticeships are those trade apprentice- 
ships into which persons of 21 years of age or over 
are indentured. The duration of any adult appren- 
ticeship will be determined in accordance with the 
Industrial Training Act 1975. 

The rate of pay for an adult apprentice shall not 
be less than 85% of the base tradespersons rate. 

(4) Apprentices may be taken in ratio of one 
apprentice for every two or fraction of two (the 
fraction being not less than one) tradespersons and 
shall not be taken in excess of that ratio unless: 
(a) the union so agrees; or 
(b) the Western Australian Industrial Relations 

Commission so determines. 
(5) Apprentices will be reimbursed with the costs 

associated with their indentured apprenticeship. 
17. Clause 25. —Board of Reference and Clause 26.— 

Under-rate Workers: Delete these clauses. 
18. Clause 27. — Maternity Leave and Clause 28.— 

Special Provisions for Cycle Working: Re-number these 
clauses 21 and 22 respectively. 

19. Clause 22. —Special Provisions for Cycle Working: 
Immediately following this clause insert two new clauses as 
follows: 

23. —Consultation in the Workplace. 
(1) The development of an effective consultative 

practice is important in the process of award 
restructuring and developing training program- 
mes. 

(2) Consultative mechanisms shall be implemented 
within an enterprise where agreement exists 
between the employer and the employees, or 
where established by the employer, or upon 
request by the employees or the union. 

(3) Consultative mechanisms shall be appropriate to 
the size, structure and needs for consultation of the 
enterprise. 

(4) Subject to subclause (3) above, there shall be 
equal representation on a consultative committee 
by the duly elected employee representatives. 

(5) The objective of the parties involved in workplace 
consultation is to achieve consensus agreement on 
items discussed in that forum. 

24. — Resolution of Disputes Procedure. 
(1) It is the intention of the parties to this award that 

procedures for the avoidance of and resolution of 
industrial disputes be implemented. 

The objectives of the procedure shall be to 
promote the resolution of disputes by measures 
based on consultation, co-operation and discus- 
sion; and to avoid interruption to the performance 
of work and the consequential loss of production 
and wages. 

(2) Regard shall be paid to the following principles: 
(a) To allow for the peaceful resolution of issues, 

the parties shall be committed to follow the 
procedures of negotiation and conciliation, 
and shall observe the provisions of relevant 
health and safety legislation. 

(b) Depending on the issues involved, the size 
and function of the enterprise a procedure 
involving up to four stages of discussion 
shall apply. These are: 

(i) Discussion between the employee/s 
concerned and the immediate supervi- 
sor. 

(ii) Discussion involving the employee/s 
concerned, the shop steward and the 
employer representative. 

(iii) Discussion involving representatives of 
the State Branch of the union and 
employer representatives. 

(iv) Discussions involving senior union offi- 
cials and senior management represen- 
tatives. 

There shall be an opportunity for the 
parties to progress an issue to a higher 
stage of procedure. 

(c) There shall be a commitment by the parties 
to achieve adherence to this procedure. This 
should be facilitated by the earliest possible 
advice by one party to the other of any issue 
or problem which may give rise to a 
grievance or dispute. 

(d) The procedure shall incorporate a require- 
ment to document all relevant facts where 
requested by either of the parties. 

(e) Sensible time limits shall be allowed for the 
completion of the various stages of the 
procedure. 

(f) Where the process of discussion does not 
resolve the matter, the parties shall refer the 
matter to the Western Australian Industrial 
Relations Commission for resolution in ac- 
cordance with the Industrial Relations Act 
1979. 

20. Schedule II —Apprenticeship Regulations: Delete this 
schedule and insert in lieu thereof the following: 

Schedule II —Definitions. 
The definitions contained in this schedule are those which 

were contained in the body of the Engineers (Gold Mining) 
Award (No. 26 of 1947) as amended and varied. 
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The definitions are retained as a point of reference for 
grading new and existing employees and shall be deleted by 
agreement of the parties at an appropriate time. 

Definitions: 
(1) "Motor Mechanic" means an employee em- 

ployed in fitting, turning, making, repairing, 
altering, assembling, or testing the metal parts of 
motor cars or any other motor vehicle. 

(2) "Patternmaker" means a tradesperson engaged in 
the making of patterns in wood. 

(3) "Electrical Fitter" means a tradesperson em- 
ployed in making, repairing, altering, assembling, 
testing winding or wiring electrical machines, 
instruments, meters or other apparatus, other than 
wires leading thereto, but an employee whose duty 
consists of placing electrodes in "neons" tubes 
sealed by the employee shall not be deemed for 
that reason to be an electrical fitter. 

(4) "Electrical Installer" means an employee en- 
gaged in the installation of electric lighting, 
electric meters, bells, telephones or motors and 
apparatus used in connection therewith and in- 
cludes an employee engaged in running, repairing 
or testing of conductors and used for lighting, 
heating or power purposes but does not include an 
employee who is a linesperson or a meter fixer. 

(5) "Electrical Linesperson" means an employee 
engaged (with or without labourers assisting) in 
erecting poles for electrical wires, or erecting 
wires or cables on poles or over buildings, or tying 
it or them to insulators, or joining or insulating it 
or them or doing any work on electrical poles off 
the ground, but no linesperson shall be allowed to 
work off the ground on live wires without the 
assistance of a labourer. 

(6) "Motor Attendant" means an employee engaged 
in stopping or starting motors, replacing motor 
fuses, oiling or cleaning motors, and who shall be 
engaged exclusively on such work. 

(7) "Switchboard Attendant" means any employee 
attending to or in charge of any switchboard, or 
doing any work necessary for the working of the 
same other than repairs or additions. 

(8) "Pipe Fitter" means any employee employed on 
pipe work but does not include an employee solely 
engaged in assembling, joining and fixing pipes. 
All work on live steam pipes shall be a tradesper- 
son's work. 

(9) "Drill Doctor" shall mean an employee, other 
than a tradesperson, engaged in assembling, 
renewing or putting together the parts of a rock 
drill as received from the maker and in servicing 
same when assembled, but does not include an 
employee engaged in any work in the nature of 
altering or repairing such parts, which is the work 
of a fitter. 

21. Appendix I —Kalgoorlie Consolidated Gold Mines 
Pty Ltd: Delete subclause (1) of Clause 5. —Wages, of this 
appendix and insert in lieu thereof the following: 

(1) Until the transitional arrangements outlined in 
subclause (4) of clause 3. —Classification Struc- 
tures and Definitions of this Appendix have been 
complied with, the minimum rates of wages 
payable per week to employees covered by this 
Appendix shall be as follow's: 

Occupation: $ 
Grade 2 — i.e. with less than three 

years' experience as a line- 
sperson 345.00 

Pipe Fitter 329.00 
Coppersmith 363.20 
Blacksmith 363.20 
Electrical Fitter 363.20 
Fitter 363.20 
Motor Mechanic 363.20 
Turner and/or Machinist 363.20 
Oxy-acetylene and Electrical Welder 363.20 
Pattern Maker 374.30 
Drill Doctor 327.40 
Boilermaker 363.20 

Occupation: 
Driller and/or Screwer 
Motor Attendant 
Electrical Installer 
Linesperson — 

Grade 1—i.e. with not less than 
three years' experience as a 
linesperson 

314.60 
314.60 
363.20 

363.20 

ENROLLED NURSES AND NURSING ASSISTANTS 
(PRIVATE) AWARD 

No. 8 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Anglican Homes Incorporated & Others. 

No. 920 of 1991. 
COMMISSIONER J. F. GREGOR. 

20 February 1992. 
Order. 

HAVING heard Ms S Mayman on behalf of the Applicant 
and Mr J Blackburn on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the following Order shall operate from the 
beginning of the first pay period commencing on or 
after the 14th day of February 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

1.-Title. 
This Order shall be known as the House Care Persons 

Interim Wages Order, 1991. 

2. — Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Definitions 
5. Conditions of Employment 
6. Wages 

Schedule of Respondents 

3. —Area of Scope. 
This Order shall only apply to House Care Persons (as 

defined) employed by the Respondents within cluster or 
modulised nursing homes or group homes. Provided that it 
shall not apply to enrolled nurses. 

4. —Definitions. 
(1) "House Care Person" shall mean a person appointed 

as such who is a member of a care team within a cluster or 
modulised nursing home or group home and who assists 
residents with all their individual personal, domestic and 
communal needs. 
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(2) "Care Team" shall mean the group of individuals 
responsible for the overall care and well being of residents. 

5. —Conditions of Employment. 
Except as hereinafter provided the provisions of the 

Enrolled Nurses and Nursing Assistants (Private) Award 
No. 8 of 1978 shall be applied to the employees covered by 
this Order mutatis mutandis. 

6. — Wages. 
(1) The minimum weekly rate of wage payable to 

employees shall be: 
House Care Person $ 
Level One 398.50 
Level Two 413.00 

(2) For the purpose of this interim wages Order an 
employee shall be paid at the Level Two rate when: 

(a) the employee has been satisfactorily employed at 
the House Care Person Level One rate for 12 
months; or 

(b) the employee had prior experience and has been 
satisfactorily employed as a Nursing Assistant for 
a period of three years; or 

(c) the employee has been satisfactorily employed 
and has had prior experience as a Nursing 
Assistant and House Care Person Level One 
provided that the combined experience of the 
employee in the positions is three years. 

Schedule of Respondents. 
Anglican Homes (Incorporated) 
416 Stirling Highway 
COTTESLOE WA 6011 
The Homes of Peace (Incorporated) 
Thomas Street 
SUBIACO WA 6008 
Rocky Bay (Incorporated) 
60 McCabe Street 
MOSMAN PARK WA 6012 

FOOD INDUSTRY (FOOD MANUFACTURING 
OR PROCESSING) AWARD 

No. A 20 of 1990. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Arnotts Mills and Wares Pty Ltd and Others 
and 

The Food Preservers' Union of Western Australia, Union of 
Workers. 

No. 1252 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

9 March 1992. 
Order. 

HAVING heard Ms G. Marton on behalf of the Applicants 
and Ms B. Gavranich on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Food Industry (Food Manufacturing or 
Processing) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 4th day of October, 1991. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 31. —Wages: Delete subclauses (1) and (3) of 

this clause and insert the following in lieu thereof— 
(1) Adult Employees: 

Classification: Rate Per Week 

Biscuit and Cake Manufacturing 
Biscuit and/or Cake Mixer  379.00 
Oven Controller  367.30 
Brake Operator  352.10 
Biscuit Cutting Machine Operator .... 352.10 
Automatic Packaging Machine Opera- 
tor   352.10 
Biscuit and/or Cake Mixers Assistant 349.70 
Production Line Operator  349.70 
Quality Controller   347.50 
Automatic Packaging Machine Atten- 
dant   347.50 
Production Plant Attendant   337.80 
Packer Feeder  332.30 
General Process Employee  332.30 
All Others  323.50 
Frozen Foods 
(a) Fish and Vegetable Processing 

Hand Filleter   339.70 
Retort Operator   339.70 
Employees engaged in the seam- 

ing and sealing of cans  339.70 
Fish Splitting Machine Operator 333.00 

(b) Poultry Processing 
Employees engaged in the killing 

of poultry (manual)   355.10 
Employees engaged in the killing 

of poultry (machine)   339.70 
Employees engaged in the oper- 

ating of a power driven saw 
or cutter  348.40 

Employees engaged in the hang- 
ing of live poultry on a chain 
conveyor   341.70 

Employees engaged in the bon- 
ing of poultry  339.70 

Employees engaged in the draw- 
ing or dressing poultry or in 
the weighing or grading of 
poultry   337.60 

(c) General Factory Hands 
Poultry Processing 

— first 3 months experience . 327.90 
— thereafter  333.00 

Others   323.60 
Fruit and Vegetable Processing 
Cook  355.10 
Fruit and Vegetable Preserver  355.10 
Jam Boiler  355.10 
Syrup Maker  335.30 
Machine Operator (fruit canning— 

labelling filling or packing ma- 
chine)   335.30 

Retort Attendant  335.30 
Quality Controller (Fruit Canning In- 

dustry)   380.80 
Factory Hand (Fruit & Vegetable 

Processing)   323.60 
Grocery and Match Manufacturing 
(a) Groceries 

Employees Roasting and/or 
Grinding and Mixing Coffee 
or Chicory   346.20 

Automatic Machine Operator .... 346.20 
Steam Retort Operator   341.70 
Other Grinders or Millers  339.70 
Other Mixers or Blenders  339.70 
Roaster of Other Commodities . 339.70 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 519 

Classification: Rate Per Week 

Nut Food and Allied Products 
Roaster of Nuts    
Salter Cooker (Potato Chips and 

Nuts)      
Automatic Machine Operator .... 
Cereal Foods 
Cereal Cooker    
Fillers, Pressmen and Conveyor 

Employees   
Macaroni 
Automatic Machine Operator .... 
Employees Drying Macaroni, 

Vermicelli and Allied Prod- 
ucts    

Paste Makers    
Press Operator  

346.20 
346.20 

346.20 

341.70 
337.60 
337.60 

Match Manufacturing 
V.P.O. Dipper  341.70 
Painting Machine Attendant (in- 

cluding mixing of the paint) 339.70 
Mixer (compo and adhesives) ... 339.70 
Inner Machine Operator  335.30 
Board Slitter (Inner reels)  335.30 
All Sections 
Automatic Machine Attendant .. 330.80 
General Factory Hand   323.60 

Ice Cream and Frozen Confectionery 
Manufacturing 
Mix Operator  
Ice Cream Freezing Machine Operator 
Frozen Confectionery Machine Oper- 
ator   
Cone and Wafer Machine Operator .. 
Ice Cream Freezing Machine Operator 
Assistant     
Frozen Confectionery Machine Oper- 
ator Assistant  
Cone and Wafer Machine Operator 
Assistant   
Freezer Hand (i.e. who is required to 
work between 0c and 5c)  
Ice Cream Cake Decorator  
Can Washer  
General Factory Hand (Ice cream 
manufacturing   

387.20 
387.20 

387.20 
374.10 

356.10 

356.10 

356.10 
340.60 
330.90 

328.70 
(3) Leading Hands: Per Week Extra 

A leading hand in charge of: 
(a) Less than three other employees 
(b) Not less than three and not more 

than ten other employees  
(c) More than ten other employees . 

GAOL OFFICERS' AWARD No. 12 of 1968. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hon. Minister for Corrective Services 
and 

Western Australian Prison Officers' Union of Workers. 
No. 300 of 1992. 

COMMISSIONER O.K. SALMON. 
. J , 9 March 1992. 

Order. 
WHEREAS a conference pursuant to Section 32 of the 
Industrial Relations Act 1979 was held between the Hon. 

Minister for Corrective Services and the Western Australian 
Prison Officers' Union concerning the Roster and conditions 
applicable to members of the Metropolitan Security Unit for 
the purposes of perimeter security at Albany Regional 
Prison during the construction associated with Albany 
Regional Prison's expansion program; 

And whereas notwithstanding the Gaol Officers Award 
1968 the parties have reached agreement on the terms and 
conditions that ought to apply to Officers of the Metropoli- 
tan Security Unit employed at Albany Regional Prison for 
the purposes of perimeter security associated with the 
construction program; 

Now therefore having heard Mr N. Marthins and with him 
Mr M. Salter on behalf of the Applicant and Mr D. Belton 
on behalf of the Respondent, and by consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That notwithstanding the provisions of the Gaol 
Officers' Award 1968 the following terms and condi- 
tions will apply to Officers of the Metropolitan 
Security Unit employed at Albany Regional Prison for 
the purposes of perimeter security for the period of the 
construction program. 

1. Application of Award Matters 
The terms and conditions specified hereunder shall be read 
and applied in conjunction with the Gaol Officers Award 
No. 12 of 1968. 
Clause 6. —Special Provisions 
Subclause 5 Driving Allowance, Subclause 6 OIC Allow- 
ance and Subclaus 8 Explosives Allowance. 
These allowances are to be paid pro-rata for the period of 
the shift ie daily rate plus 50% where 12 hour shift is 
worked. 
Clause 9. —Duty Roster 
Subclause 1(a) 
A duty roster shall be posted up by 11.00am each pay day 
to cover shifts for the following three pay periods and shall 
only be changed in unforeseen circumstances. 
Subclause 4 
The duty roster shall provide for at least 12 hours between 
the ceasing of one ordinary shift and the commencement of 
the next ordinary shift. 
Clause 10.— Hours of Duty 
Subclause 5 
Each officer shall be allowed two 30 minute paid meal 
breaks during a twelve hour shift. 
Meal breaks are to be taken in accordance with award 
provisions unless otherwise agreed between the parties. 
Subclause 6 

(a) The paid accrued day(s) off as provided for in this 
clause shall accumulate to a maximum of 96 hours 
in each 12 months period. 

(b) Paid accrued days shall be taken as follows: 
(i) 80 hours in conjunction with annual leave as 

provided for in accordance with Clause 
12.—Annual Leave, of this award. 

(ii) 16 hours in June of each year or other such 
time as is agreed to by the employee and 
employer providing for the purpose of 
achieving a 12 hour day hours from days in 
lieu may be utilised. 

Clause 13. —Public Holidays 
An Officer who is rostered to work a public holiday, but is 
granted the day off will be paid for the hours the Officer 
would have worked, at normal rates. 
Clause 15. —Sick Leave 
Sick leave will be paid on the basis of payment for rostered 
hours that the Officer would have worked. Where an Officer 
claims sick leave on an eight hour day, eight hours will be 
debited against the Officer's accumulated sick leave 
entitlements. Where an Officer claims sick leave on a 12 
hour day, 12 hours will be debited against the Officer's 
accumulated sick leave entitlements. 



520 

Sick Leave —Medical Certificate 
For the period of the order Officers will be permitted up to 
two days in one absence, or up to five days in one year 
without a medical certificate, irrespective of whether an 
eight hour or 12 hour shift is worked. 
Sick Leave while on Annual Leave 
Officers who are sick for a period of seven consecutive days 
or more while on Annual Leave and who claim reinstate- 
ment of Annual Leave will have Sick Leave debited on the 
basis of eight hours per day (40 hours per week) and Annual 
Leave credited on the basis of eight hours per day (40 hours 
per week). 
Clause 18. —Rates of Pay 
Subclause 2 —Shift Penalties 
In respect of the order for the operation of 12 hour shifts 
during the construction phase at Albany Regional Prison the 
following shift penalty rates will apply. 

Prison Officer —Group 2 
First Class Prison Officer—Group 2 
Senior Officer—Group 5 
If during the period of the order an agreed formula is 
established which provides a greater shift penalty then 
such penalty shall be implemented from the date the 
appropriate shift penalty is determined. 

Clause 21. —Civilian Clothing Allowance 
The allowance will be paid at a rate pro-rata to the amount 
expressed in the award ie. divide award rate by eight and 
multiply by twelve. 
Clause 23. —Trade Union Training Leave 
Subclause 2 
An employee shall be granted up to a maximum of 40 hours 
paid leave per calendar year for trade union trading or 
similar courses or seminars as approved. 

However, leave of absence in excess of 40 hours and up 
to 80 hours may be granted in any one calendar year 
provided that the total leave being granted in that year and 
in the subsequent year does not exceed 80 hours. 
Relieving Allowance 
Only applicable to officers who are not substantively placed 
at Albany Regional Prison. 

s Where meals and accommodation are supplied — 
$5.95 per day. 

• Where officers are fully responsible for their own 
accommodation and meals and utilise hotel or 
motel. 

(i) $85.45 per day for first 42 days; then 
(ii) $42.70 per day for officers with dependants; 

or 
(iii) $28.50 per day for officers without depen- 

dants for the next 49 days. 
• Where officers are fully responsible for their own 

accommodation and meals and other than hotel or 
motel accommodation is used $41.95. 

• Where accommodation only is supplied and 
officer is responsible for own meals. 
Breakfast $ 8.75 per day 
Lunch $ 8.75 per day 
Evening Meal $18.50 per day 

Motor Vehicle Allowance 
• Kilometres travelled to and from Albany at half 

the rate prescribed in Schedule F of the Public 
Service General Conditions of Service and Allow- 
ances Award. 

• Motor'vehicle allowance is not payable to officers 
for daily travel to and from work while seconded 
to the MSU at Albany. 

2. Guidelines applicable to the 12 Hours Roster 
The following guidelines as published in the "Report of the 
Twelve Hour Shift Investigation Committee" be adopted 
for the period of the Albany MSU construction arrangement. 
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2.1 At the end of the construction period there shall 
be an evaluation of the impact on staff prison 
operations and the extent of staff support. 

2.2 Maximum of two consecutive 12 hour night shifts 
to be worked. 

2.3 Rosters should be made up, as a preferred option, 
in groups of two or three groups of shifts followed 
by days off—short rotation. 

2.4 Maximum limit of shift groups being four at any 
time. 

2.5 Rosters must be compatible with Security and 
Operational requirements. 

2.6 Day shifts should precede night shifts, ie D.N.N. 
or D.D.N. or D.N. etc. 

2.7 Minimum of 12 hours break between shifts to be 
worked subject to 2.11 below. 

2.8 No start earlier than 6am and flexibility on shift 
changes. 

2.9 12 hour shifts will not be considered as day shifts 
for the purposes of determining shift penalties. 
The extent of the penalties is to be negotiated. 

2.10 An additional half-hour paid meal break at the 
same time, will be provided on 12 hour shifts. 

2.11 No overtime to be worked after a 12 hour shift —in 
an extreme emergency, two hours may be worked. 

2.12 12 hour shift not to impose excessive physical or 
mental workload. 

2.13 Two free weekends each month on average. 
2.14 No loss of income, conditions or award entitle- 

ments. 
2.15 Nutritional food and drinks to be available during 

shifts. 
2.16 Training for supervisors to increase awareness of 

special requirements of 12 hour rosters. 
2.17 Overtime limitation and maximum weekly hours. 
2.18 Where total rate is used, individual component 

parts of penalties, allowances, base rates etc 
should be identified. 

2.19 Introduction of 12 hour shifts to be submitted to 
relevant Industrial Tribunal for formal ratification 
of rates etc. 

2.20 Information to staff regarding effect of medica- 
tion, drugs, rest and fatigue in appropriate lan- 
guage. 

2.21 Shift rosters must be developed and agreed upon 
through consultation with employees and 
W.A.P.O.U. with provision for ongoing consulta- 
tion and resolution of disputes about rosters. 

2.22 For the purposes of perimeter security at Albany 
Regional Prison during the construction phase this 
12 hour arrangement will be conducted on a no 
win, no loss principle but without prejudice to any 
productivity, enterprise bargaining component of 
the State or National Wage Case decision. 

2.23 That this arrangement can be terminated by the 
union or the Department, but in any event any 
determination should be subject to the Dispute 
Settlement Procedure. 

2.24 The options for staff who do not wish to work a 
12 hour roster are: 
(a) Albany Officers to remain or to return to the 

internal prison eight hour roster; 
(b) Canning Vale and MSU Officers to remain 

or return to the MSU eight hour roster. 
Where an officer chooses to return to an eight hour 
roster at his or her institution it is understood that 
due regard will be had to immediate operational 
requirements. 

3. Dispute Resolution Procedures 
Where a dispute arises which is directly related to this order 
or the operation of 12 hour shifts at Albany Regional Prison 
during the period of construction the following dispute 
settlement procedure shall be observed. 
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1st Stage Local discussion between the Metropolitan 
Security Unit and the Albany Regional 
Prison administrations and the Metropoli- 
tan Security Unit and Albany branches of 
the union. If not resolved; 

2nd Stage The matter is referred for discussion be- 
tween the Department of Corrective Serv- 
ices and the union respective executives. If 
not resolved; 

3rd Stage Prompt application for Section 44 confer- 
ence at the Western Australian Industrial 
Relations Commission. 

The parties agree not to take precipitate action in lieu of the 
Dispute Settlement Procedure. 

(Sgd.) O.K. SALMON, 
rL.S.l Commissioner. 

GATE, FENCE AND FRAMES MANUFACTURING 
AWARD 

No. 24 of 1971. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Boral Cyclone Pty Ltd and Others. 

No. 1338 of 1991. 
COMMISSIONER R.N. GEORGE. 

21 February 1992. 
Order. 

HAVING heard Mr S. O'Byrne on behalf of the Applicant 
and Mr M. Beros on behalf of the Respondents, and by 
consent, the Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision —January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby Orders — 

That the Gate, Fence and Frames Manufacturing 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 11th day of February 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement. Delete the number and title 

"2A. State Wage Principles —September 1989" from this 
clause. 

2. Clause 2A. —State Wage Principles —September 1989. 
Delete this clause. 

3. Clause 23. — Supplementary Payments. 
A. Delete paragraph (a) of subclause (1) of this clause and 

insert in lieu thereof the following: 
(a) In addition to the rates payable under the 

provisions of this award, other than this provision, 
an employee, other than an apprentice or junior 
employee, employed in classifications listed shall 
be paid the supplementary payment prescribed. 
The supplementary payments prescribed below 
shall take effect from the first pay period 
commencing on or after the 11th day of February 
1992. 

Supplementary 
Payment Per 

Week 
$ 

Machinist (Wire) A 23.30 
Machinist (Wire) B 18.60 
Machinist (Wire) Assistant 17.50 
Framer A 23.30 
Framer B 17.50 
Process Employee 17.50 
Wirer 17.50 
Welder (A) 34.10 
Welder (B) 18.60 
Welder (C) 17.50 
Painter of Iron Work 18.60 
Erector 18.60 
Erector's Assistant 17.50 
Tool & Material Storeperson 20.10 
Tradesperson 34.10 
Mechanical Tradesperson 

Special Class 39.00 
B. Delete the preamble and subparagraphs (i) and (ii) of 

paragraph (b) of subclause (1) of this clause and insert in lieu 
thereof the following: 

(b) In addition to the rates under the provisions of this 
award, other than this provision: 

(i) an apprentice shall be paid per week a 
percentage of $34.10 being the percentage 
which appears against the year of apprentice- 
ship in subclause (3) of the First Schedule — 
Wages of this award, and 

(ii) a junior employee shall be paid per week a 
percentage of $17.50 as the case may be, 
being the percentage which appears against 
the age in subclause (4) of the First Sched- 
ule — Wages of this award. 

4. First Schedule — Wages. 
A. Delete subclauses (1) and (2) of this Schedule and 

insert in lieu thereof the following: 
(1) (a) Adult Employees: Rate per 

Week 
$ 

Machinist (Wire) "A" 333.30 
Machinist (Wire) "B" 320.70 
Machinist (Wire) Assistant 314.30 
Framer "A" 333.30 
Framer "B" 310.40 
Process Employee 310.40 
Wirer 310.40 
Welder "A" 363.20 
Welder "B" 316.10 
Welder "C" 312.00 
Painter of Iron Work 319.30 
Erector 316.10 
Erector's Assistant 310.40 
Tool and Material Storeperson 323.10 
Tradesperson 363.20 
Mechanical Tradesperson Special 

Class 386.90 
(b) The rates of pay prescribed in paragraph (a) 

above shall take effect from the first pay 
period commencing on or after the 11th day 
of February 1992. 

(2) Leading Hands: In addition to the appropriate 
rate prescribed in subclause (1) of this Schedule, a 
leading hand shall be paid: 

$ 
(a) If placed in charge of not less than 

three and not more than ten other 
employees 16.60 

(b) If placed in charge of more than ten 
and not more than 20 other em- 
ployees 25.40 

(c) If placed in charge of more than 20 
other employees 32.70 
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B. Delete paragraph (a) of subclause (6) of this Schedule 
and insert in lieu thereof the following: 

(a) Where an employer does not provide a tradesper- 
son or an apprentice with the tools ordinarily 
required by that tradesperson or apprentice in the 
performance of their work as a tradesperson or as 
an apprentice, the employer shall pay a tool 
allowance of— 

(i) $9.20 per week to such tradesperson, or 
(ii) in the case of an apprentice a percentage of 

$9.20 being the percentage which appears 
against the year of apprenticeship in para- 
graph (a) of subclause (3) of this Schedule. 

For the purpose of such tradesperson or apprentice 
supplying and maintaining tools ordinarily re- 
quired in the performance of their work as a 
tradesperson or apprentice. 

GOLD MINING CONSOLIDATED AWARD 1980 
No. 21 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Kalgoorlie Mining Association 

& Others. 
No. 1565A of 1991. 

COMMISSIONER J F GREGOR. 
25 February 1992. 

Order. 
FIAVING heard Mr S Booth on behalf of the Applicant and 
Mr C Mitchell and with him Mr L Pilgrim on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Gold Mining Consolidated Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 3rd 
day of February 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: Delete this clause and insert 

in lieu thereof the following: 
2. —Arrangement. 

1. Title 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Term 
4. Area and Scope 

4A. Contract of Service 
5. Hours (Other than Continuous Shift Employees) 
6. Overtime (Other than Continuous Shift Employ- 

ees) 
7. Continuous Shift Employees 
8. Rest Period —Overtime 
9. Shift Work 

10. Payment for Sickness 
11. Wet Places 

11 A. Inclement Weather 
12. Holidays 

13. Annual Leave 
14. Casual Employees 
15. Employee Relieving In a Higher Capacity 
16. Special Provisions For Cycle Working 
17. Accident Pay 
18. Full Payment of Shift 
19. Payment of Wages 
20. First Aid 
21. Resumption of Work After Annual Leave 
22. Aged and Infirm Employees 
23. Board of Reference 
24. Protective Clothing 
25. Representative Interviewing Employees 
26. Record 
27. Inspections 
28. Re-employment After Accident 
29. Long Service Leave 
30. District Allowances 
31. Maximum Rate 
32. Junior Employees 
33. Recognised Crib Places 
34. Piece Work 
35. Bereavement Ixave 
36. Jury Service 
37. Junior Employee's Certificate 
38. Redundancy 
39. Definitions 
40. Special Rates 
41. Industry Allowance 
42. Leisure Days 
43. Maternity Leave 
44. Travelling Allowance 
45. Structural Efficiency— Award Modernisation 
46. Enterprise Flexibility 
47. Consultation in the Workplace 
48. Resolution of Disputes Procedure 

Schedule One —Rates of Pay 
Schedule Two —District Allowance 
Schedule Three —Ijong Service Leave 
Schedule Four —Structural Efficiency Princi- 
ple—Wage Rates (Hill 50) 
Schedule Five — Respondents 
Schedule Six —Western Mining Corporation — 
Revenge Gold Mine Schedule 
Schedule Seven —Kalgoorlie Consolidated Gold 
Mines Pty Ltd 

2. Clause 2A. —State Wage Case Principles —September 
1989: Delete this clause and insert in lieu thereof the 
following: 

2A. — State Wage Principles —June 1991. 
It is a term of this award that the Union undertakes 

for the duration of these principles determined by the 
Commission not to pursue any extra claims award or 
overaward, except where consistent with the State 
Wage Principles. 

3. Clause 5. —Hours (Other than Continuous Shift 
Workers): Delete the number and title of this clause and 
insert in lieu thereof the following: 

5. —Hours (Other Than Continuous Shift 
Employees). 

4. Clause 6. —Overtime (Other than Continuous Shift 
Workers): Delete the number and title of this clause and 
insert in lieu thereof the following: 

6. —Overtime (Other Than Continuous Shift 
Employees). 

5. Clause 7. —Continuous Shift Workers: Delete the 
number and title of this clause and insert in lieu thereof the 
following: 

7. — Continuous Shift Employees. 
6. Clause 9. —Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof the following: 
(2) A shift employee shall, in addition to his ordinary 

rate, be paid per shift of eight hours at the rate of 
$8.00 when on afternoon or night shift. 
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7. Clause 11. —Wet Places: Delete the first sentence of 
this clause and insert in lieu thereof the following: 

Any employee working in wet places shall be paid 
an allowance of $1.24 per day or shift or part of a day 
or shift provided that— 

8. Clause 14. —Casual Workers: Delete the number and 
title of this clause and insert in lieu thereof the following: 

14. —Casual Employees. 
9. Clause 16. —Special Provisions For Cycle Working: 

Delete subclause (4) of this clause and insert in lieu thereof 
the following: 

(4) Where cycle hours are not averaged over the 
period of the work cycle in accordance with 
paragraphs (2)(a) and (b) of this clause, an 
employee shall have no entitlement to payment for 
the consecutive non-working days prescribed in 
subclause (1) of this clause. Except that an 
employee whose hours of duty are worked in 
accordance with the provisions of this subclause 
shall accrue an entitlement to leisure days off in 
accordance with the provisions of Clause 42.— 
Leisure Days of this award. 

10. Clause 19. —Payment of Wages: Delete this clause 
and insert in lieu thereof the following: 

19. —Payment of Wages. 
(1) Wages shall be paid into an account nominated by 

the employee, except where by agreement be- 
tween the employee and employer, payment is 
made by cash or cheque. 

(2) Payment shall be fortnightly, except that where by 
agreement between an employee and employer, 
payment may be made weekly or monthly or four 
weekly. 

(3) On termination, an employee shall be paid the full 
amount of wages due. Provided that where an 
employee fails to give due notice in accordance 
with the award, or where an employee is dis- 
missed for misconduct, termination moneys shall 
be paid within two ordinary working days. 

(4) Employees may by arrangement, inspect their own 
time and wages records. 

11. Clause 20. —First Aid: Delete subclause (4) of this 
clause and insert in lieu thereof the following: 

(4) Any first aid man appointed by the employer to 
perform first aid duties shall be paid an allowance 
of $1.44 per shift in addition to his ordinary rate 
of pay. 

12. Clause 22. —Aged and Infirm Workers: Delete the 
number and title of this clause and insert in lieu thereof the 
following: 

22. —Aged and Infirm Employees. 
13. Clause 32. —Junior Workers: Delete the number and 

title of this clause and insert in lieu thereof the following: 
32. —Junior Employees. 

14. Clause 37. —Junior Worker's Certificate: Delete the 
number and title of this clause and insert in lieu thereof the 
following: 

37. —Junior Employee's Certificate. 
15. Clause 40. —Special Rates: Delete subclause (1) of 

this clause and insert in lieu thereof the following: 
(1) Height Money: An employee shall be paid an 

allowance of $1.07 for each day on which he 
works at a height of 15.5 metres or more above 
the nearest horizontal plane. 

16. Clause 41. —Minimum Wage —Adult Males and 
Females: Delete this clause. 

17. Renumber Clauses 42 to 49 as 41 to 48 respectively. 
18. Clause 41. —Industry Allowance: Delete subclause 

(1) of this clause and insert in lieu thereof the following: 
(1) Each employee shall be paid an allowance of 

$66.30 per week. 

19. Clause 44.— Travelling Allowance: Delete subclause 
(1) of this clause and insert in lieu thereof the following: 

(1) If transport to and from the job is not provided by 
the employer, a travelling allowance of $3.50 per 
day shall be paid where an employee's usual place 
of residence is more than 30 kilometres from the 
job by the shortest practicable route. 

20. Schedule One. —Rates of Pay: Delete this schedule 
and insert in lieu thereof the following: 

Schedule One —Rates of Pay. 
Classification and Wage Per Week $ 

(1) Underground 
Group 1 297.80 
Trucker 
Tool Carrier 
Salvage Person 
Pass Runner 
Group 2 311.60 
Pipe Sampler 
Sampler 
Popper Machineperson 
Diamond Driller's Assistant 
Air Hoist Operator 
Ventilation Person 
Pump Attendant (as distinct from 
Pump person) 
Hydraulic Fill Operator 
Group 3 316.80 
Platelayer 
Train Crew 
Mechanical Loader Operator 
Scraper Hauler Operator 
Braceperson 
Platperson 
Skip person 
Group 4 321.60 
Sealer 
Pump person (engaged in dewatering 
a mine) 
Group 5 329.60 
Rock Drill Person in other places 
Rock Bolter 
Powder Monkey 
Percussion Drill Operator 
Sanitary Person 
Crusher Operator 
Group 6 338.50 
Rock Drill Person in rises and 
winzes 
Raise Drill Operator 
In-the-hole Hammer Operator 
Diamond Driller up to 15 kw 
Timberperson 
Group 7 346.70 
Rock Drill Person in Shaft 
Timberperson in Shaft 
Diamond Driller over 15 kw 
Group 8 352.80 
Diesel Truck and Loader Operator 
Diesel Personnel Carrier Operator 
Group 9 365.50 
Hydraulic Jumbo Drill Operator 

(2) (a) Mining —Open Cut 
Mine Employee — Grade 1 298.70 

Labourer 
Spotter 
Sampler 

Mine Employee —Grade 2 321.10 
Blast Crew 
Trainee —Mobile Plant 

Operator 

338.50 

365.50 
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Classification and Wage Per Week 
Serviceperson 
Production Driller 

Mine Employee —Grade 3 361.30 
Trained —Mobile Plant 

Operator 
Serviceperson 
Production Driller 

Mine Employee —Grade 4 370.90 
Shot Firer 
Skilled — Mobile 

Plant Operator 
Serviceperson 
Production Driller 

Mine Employee —Grade 5 384.40 
Multiskilled 

(b) Ore Processing 
Process Operator —Grade 1 291.00 
Process Operator—Grade 2 308.00 
Process Operator —Grade 3 324.50 
Process Operator—Grade 4 340.30 
Process Operator —Grade 5 370.90 

(c) Laboratory 
Laboratory Employee —Grade 1 291.00 
Laboratory Employee — Grade 2 308.00 
Laboratory Employee —Grade 3 324.50 
Laboratory Employee —Grade 4 340.30 
Laboratory Employee —Grade 5 370.90 

(d) Mine Services 
Mine Services Employee— 298.70 
Grade 1 
Mine Services Employee— 315.30 
Grade 2 
Mine Services Employee— 331.50 
Grade 3 

(3) Leading Hands: 

In addition to the appropriate wage rates pre- 
scribed in subclauses (1) and (2) of this Schedule, 
a Leading Hand shall be paid per week the 
following in excess of the highest wage rate 
applicable to the work being carried out — 

(a) If placed in charge of not less 14.30 
than three and not more than ten 
other employees 

(b) If placed in charge of more than 21.60 
ten and not more than twenty 
other employees 

(c) If placed in charge of more than 28.00 
twenty other employees 

The contract of service shall be daily for which 
one-fifth (l/5th) of the above rates are payable. 

(4) Notwithstanding the provisions of this award no 
employee (including an apprentice), 21 years of 
age or over, shall be paid less than $268.80 per 
week as his/her ordinary rate of pay in respect of 
the ordinary hours of work prescribed by this 
award. Where the said minimum rates of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed in this 
award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the 
ordinary rate of pay it shall be calculated upon the 
rate prescribed in this award for the classification 
in which the employee is employed. 

21. Schedule Four. — Structural Efficiency Principle — 
Wage Rates: Delete this schedule and insert in lieu thereof 
the following: 

Schedule Four 
Structural Efficiency Principle —Wage Rates (Hill 50) 
Notwithstanding prescriptions for wages and allowances 

elsewhere contained in this award the following shall apply 
to surface employees employed by Hill 50 Gold Mine NL. 

A. Metallurgy Personnel $ 
Process Operator 1 292.60 
Process Operator 2 305.50 
Process Operator 3 324.50 
Process Operator 4 330.40 
Process Operator 5 348.30 

B. Engineering Personnel 
Utility Person 1 292.60 
Utility Person 2 315.30 
Utility Person 3 326.40 
Utility Person 4 339.70 
Utility Person 5 349.40 

C. Storeperson 
Storeperson G1 292.60 
Storeperson G2 315.30 
Storeperson G3 326.40 
Storeperson G4 349.40 

D. Open Pit Personnel 
Sampler G1 288.40 
Sampler G2 303.80 

E. Laboratory Personnel 
Laboratory Person 1 292.60 
Laboratory Person 2 305.50 
Laboratory Person 3 324.50 
Laboratory Person 4 330.40 
Laboratory Person 5 348.30 

F. Leading Hands 
In addition to the appropriate wage rates pre- 
scribed in parts A to D above of this section, a 
Leading Hand shall be paid per week the 
following in excess of the highest wage rate 
applicable to the work being carried out: 

$ 
(a) If placed in charge of not less 14.35 

than three and not more than 10 
other employees 

(b) If placed in charge of more than 21.60 
10 and not more than 20 other 
employees 

(c) If placed in charge of more than 28.00 
20 other employees 

HOSPITAL SALARIED OFFICERS (NURSING 
HOMES) AWARD 1976 

Nos. R18 of 1974 and R19 of 1974. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Association for the Blind and Others. 

No. 1500 of 1991. 
COMMISSIONER J.A. NEGUS. 

26 February 1992. 
Order. 

HAVING heard Mr D.P. Hill on behalf of the Applicant and 
Mr J.B. Blackburn with him Mr K.D. Glew on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
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the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Hospital Salaried Officers (Nursing Homes) 
Award 1976 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 1st day of January 1992. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2A. —Wage Fixing Principles: Delete this 

clause and insert in lieu thereof the following: 
2A. —Wage Fixing Principles. 

It is the term of this award that the union undertakes 
for the duration of the principles determined by the 
Commission in Court Session in application No. 704 
of 1991 not to pursue any extra claims, award or 
over-award, except when consistent with the State 
Wage Principles. 

2. Clause 8. —Contract of Service: 
A. Delete subclause (3) of this clause and insert in lieu 

thereof the following: 
(3) Notwithstanding the provisions of subclause (2) 

of this clause the employer may at any time, without 
prior notice, dismiss an employee for serious miscon- 
duct. 

B. Immediately following subclause (4) of this clause 
insert the following new subclause: 

(5) The employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence or training. 

3. Clause 11. —Hours: Immediately following subpara- 
graph (ii) of subclause (l)(a) of this clause insert the 
following new subparagraph: 

(iii) in periods of one day or less where there is 
genuine agreement between the employer and 
employee; or 

4. Schedule B —Minimum Salaries: Delete this Schedule 
and insert in lieu thereof the following: 

Schedule B. 
Minimum Salaries. 

(1) The minimum rates of salaries to be paid to 
employees covered by this award shall be set out 
hereunder. 

(2) Minimum Salaries 
Level 

Level 1 1st year of service 
2nd year of service 
3rd year of service 

Level 2 1st year of service 
2nd year of service 
3rd year of service 
4th year of service 

Level 3 

Level 4 

Level 5 

Level 6 

Level 7 

Salary 
per 

Annum 
$ 

19,232 
19,622 
20,021 
20,343 
20,997 
21,647 
22,295 
22,946 
23,597 
24,346 
24,864 
25,629 
26,533 
27,236 
27,975 
29,154 
29,771 
30,696 

Level Salary 
per 

Annum 
$ 

Level 8 31,647 
32,998 

Level 9 33,702 
34,669 

Level 10 35,664 
36,688 

Level 11 38,660 
40,124 

Level 12 42,204 
Level 13 43,317 

44,727 
Level 14 46,188 
Level 15 48,323 

50,073 
A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level 1, may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 

(b) Annual increments shall be subject to the 
employee's satisfactory performance over 
the preceding twelve months. 

(c) Any dispute in relation to the payment of an 
annual increment shall be referred to the 
Western Australian Industrial Relations 
Commission for determination. 

(d) Employees who are appointed to Level 1, 
Level 2 or Level 3, and are under 21 years 
of age, salaries shall be calculated using the 
following percentages of the first year of 
service rate for the Level the employee is 
appointed to: 

% 
Under 17 years of age 54 
17 years of age 64 
18 years of age 74 
19 years of age 86 
20 years of age 97 
Notwithstanding this provision, the employer 
can appoint an employee to the first year of 
service rate or higher. 

(3) Salaries —Specified Callings and Other Profes- 
sionals. 

(a) Employees who are employed in the calling 
of Medical Laboratory Technologist, Scien- 
tific Officer, Dietitian, Occupational Thera- 
pist, Physiotherapist, Social Worker, Speech 
Pathologist, or any other professional calling 
as agreed between the union and employers, 
shall be entitled to annual salaries as follows: 
Level Salary 

per 
Annum 

Level 5/10 26,533 
27,975 
29,771 
31,647 
34,669 
36,688 
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Level Salary 
per 

Annum 
$ 

Level 11/12 38,660 
40,124 
42,204 

Level 13/14 43,317 
44,727 
46,188 

Level 15 48,323 
50,073 

A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 5/10 
under this clause: — 

(i) Employees, who have completed an 
approved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the first year incre- 
ment, 

(ii) Employees, who have completed an 
approved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year 
increment. 

(iii) Employees, who have completed an 
approved Masters or PhD degree rele- 
vant to their calling shall commence on 
their third year increment. 

Provided that employees who attain a higher 
tertiary level qualification after appointment 
shall not be entitled to any advanced progres- 
sion through the range. 

(c) The employer and union shall be responsible 
for determining the relevant acceptable qual- 
ifications for appointment for the callings 
covered by this Clause and shall maintain a 
manual setting out such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may deter- 
mine a commencing salary above level 5/10 
for a particular calling/s. 

(e) Annual increments shall be subject to the 
employee's satisfactory performance over 
the preceding twelve months. 

(f) Any dispute in relation to the payment of an 
annual increment shall be referred to the 
Western Australian Industrial Relations 
Commission for determination. 

HOSPITAL SALARIED OFFICERS (PRIVATE 
HOSPITALS) AWARD, 1980 

No. R28 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Administrator, Attadale Hospitals and Others. 

No. 1501 of 1991. 
COMMISSIONER J.A. NEGUS. 

26 February 1992. 
Order. 

HAVING heard Mr D.P. Hill on behalf of the Applicant and 
Mr J.B. Blackburn with him Mr K.D. Glew on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Hospital Salaried Officers (Private Hospi- 
tals) Award, 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 10th day of December 
1991. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2A. —Wage Fixing Principles: Delete this 

clause and insert in lieu thereof the following: 

2A. —Wage Fixing Principles. 
It is the term of this award that the union undertakes for 

the duration of the principles determined by the Commission 
in Court Session in application No. 704 of 1991 not to 
pursue any extra claims, award or over-award, except when 
consistent with the State Wage Principles. 

2. Clause 9. —Contract of Service: 
A. Delete subclause (3) and insert in lieu thereof the 

following: 
(3) Notwithstanding the provisions of subclause 

(2) of this clause the employer may at any 
time, without prior notice, dismiss an em- 
ployee for serious misconduct. 

B. Immediately following subclause (4) insert the 
following new subclause: 
(5) The employer may direct an employee to 

carry out such duties as are within the limits 
of the employee's skill, competence or 
training. 

3. Clause 12. —Hours: Immediately following subpara- 
graph (l)(a)(ii) insert the following new subparagraph: 

(iii) in periods of one day or less where there is 
genuine agreement between the employer 
and employee; or 

4. Schedule A —Minimum Salaries: Delete this schedule 
and insert in lieu thereof the following: 

Schedule. A 

Minimum Salaries 
(1) The minimum rates of salaries to be paid to 

employees covered by this award shall be set out 
hereunder. 

(2) Minimum Salaries 
Level 

Level 1 1st year of service 
2nd year of service 
3rd year of service 

Salary Per 
Annum $ 

19,232 
19,622 
20,021 
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1st year of service 
2nd year of service 
3rd year of service 
4th vear of service 

Level 4 

Level 6 

Level 7 

Level 8 

Level 9 

Level 10 

Level 11 

Level 12 
Level 13 

Level 14 
Level 15 

^evel Salary Per 
Annum $ 

Level 2 1st year of service 20,343 
2nd year of service 20,997 
3rd year of service 21,647 
4th year of service 22,295 

^evel 3 22,946 
23,597 
24,346 

i^evel 4 24,864 
25,629 

^vel 5 26,533 
27.236 

_evel 6 27,975 
29,154 

Level 7 29,771 
30,696 

Level 8 31,647 
32,998 

Level 9 33,702 
34,669 

Level 10 35,664 
36,688 

Level 11 38,660 
40,124 

Level 12 42,204 
Level 13 43,317 

44,727 
Level 14 46,188 
Level 15 48,323 

50,073 
A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 
(a) An employee, who is 21 years of age or older 

on appointment to a classification equivalent 
to Level 1, may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 

(b) Annual increments shall be subject to the 
employee's satisfactory performance over 
the preceding twelve months. 

(c) Any dispute in relation to the payment of an 
annual increment shall be referred to the 
Western Australian Industrial Relations 
Commission for determination. 

(d) Employees who are appointed to Level 1, 
Level 2 or Level 3, and are under 21 years 
of age, salaries shall be calculated using the 
following percentages of the first year of 
service rate for the Level the employee is 
appointed to: 

Under 17 years of age 54% 
17 years of age 64% 
18 years of age 74% 
19 years of age 86% 
20 years of age 97% 

Notwithstanding this provision, the employer 
can appoint an employee to the first year of service 
rate or higher. 

(3) Salaries —Specified Callings and Other Profes- 
sionals. 

(a) Employees who are employed in the calling 
of Medical Laboratory Technologist, Scien- 
tific Officer, Dietitian, Occupational Thera- 
pist, Physiotherapist, Social Worker, Speech 
Pathologist, or any other professional calling 

as agreed between the union and employers, 
shall be entitled to annual salaries as follows: 

Salary Per 
Leve' Annum $ 
Level 5/10 26,533 

27,975 
29,771 
31,647 
34,669 
36,688 

Level 11/12 38,660 
40,124 
42,204 

Level 13/14 43,317 
44,727 
46,188 

Level 15 48,323 
50,073 

A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 
(b) Subject to paragraph (d) of this subclause, on 

appointment or promotion to the Level 5/10 
under this clause: — 

(i) Employees, who have completed an 
approved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the first year incre- 
ment. 

(ii) Employees, who have completed an 
approved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year 
increment. 

(iii) Employees, who have completed an 
approved Masters or PhD degree rele- 
vant to their calling shall commence on 
their third year increment. 

Provided that employees who attain a higher 
tertiary level qualification after appointment 
shall not be entitled to any advanced progres- 
sion through the range. 

(c) The employer and union shall be responsible 
for determining the relevant acceptable qual- 
ifications for appointment for the callings 
covered by this clause and shall maintain a 
manual setting out such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may deter- 
mine a commencing salary above level 5/10 
for a particular calling/s. 

(e) Annual increments shall be subject to the 
employee's satisfactory performance over 
the preceding twelve months. 

(f) Any dispute in relation to the payment of an 
annual increment shall be referred to the 
Western Australian Industrial Relations 
Commission for determination. 



528 WESTERN AUSTRALIA INDUSTRIAL GAZETTE 72 W.A.I.G. 

HOSPITAL SALARIED OFFICERS (RED CROSS 
BLOOD TRANSFUSION SERVICE) AWARD 1978 

No. R17 of 1974. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Executive Director, Australian Red Cross Society (WA 

Division). 
No. 1497 of 1991. 

COMMISSIONER J.A. NEGUS. 
26 February 1992. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant and 
Mr J.B. Blackburn with him Mr K.D. Glew on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Hospital Salaried Officers (Red Cross 
Blood Transfusion Service) Award 1978 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 10th day 
of December 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 2A. —Wage Fixing Principles: Delete this 

clause and insert in lieu thereof the following: 
2A. —Wage Fixing Principles. 

It is a term of this award that the union undertakes 
for the duration of the principles determined by the 
Commission in Court Session in application No. 704 
of 1991 not to pursue any extra claims, award or 
over-award, except when consistent with the State 
Wage Principles. 

2. Clause 8. —Contract of Service: 
A. Delete subclause (3) of this clause and insert in lieu 

thereof the following: 
(3) Notwithstanding the provisions of subclause (2) 

of this clause the employer may at any time, without 
prior notice, dismiss an employee for serious miscon- 
duct. 

B. Immediately following subclause (3) of this clause 
insert the following new subclause: 

(4) The employer may direct an employee to carry 
out such duties as are within the limits of the 
employee's skill, competence or training. 

3. Schedule A: Delete this schedule and insert in lieu 
thereof the following: 

Schedule A. 
Minimum Salaries. 

(1) The minimum rates of salaries to be paid to 
employees covered by this award shall be set out 
hereunder. 

Salary 
per 

Annum 

(2) Minimum Salaries 
Level Salary 

per 
Annum 

tf; 
Level 1 Under 17 years of age 10,452 

17 years of age 12,206 
18 years of age 14,248 
19 years of age 16,491 
20 years of age 18,520 

21 years of age — 1st year of service 20,343 

22 years of age —2nd year of service 
23 years of age —3rd year of service 
24 years of age —4th year of service 
Level 2 

Level 3 26,533 
27,236 
27,975 
29,154 

Level 4 29,771 
30,696 
31,647 
32,998 

Level 5 33,702 
34,669 
35,664 
36,688 

Level 6 38,660 
40,124 
42,204 

Level 7 43,317 
44,727 
46,188 

Level 8 48,323 
50,073 

A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level 1, may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 

(b) Annual increments shall be subject to the 
employee's satisfactory performance over 
the preceding twelve months. 

(c) Any dispute in relation to the payment of an 
annual increment shall be referred to the 
Western Australian Industrial Relations 
Commission for determination. 

(3) Salaries —Specified Callings and Other Profes- 
sionals. 

(a) Employees who are employed in the calling 
of Medical Laboratory Technologist, Scien- 
tific Officer, or any other professional calling 
as agreed between the union and employers, 
shall be entitled to annual salaries as follows: 
Level 3/5 26,533 

Level 6 

Level 7 
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A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 3/5 
under this clause: — 

(i) Employees, who have completed an 
approved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the first year incre- 
ment. 

(ii) Employees, who have completed an 
approved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year 
increment. 

(iii) Employees, who have completed an 
approved Masters or PhD degree rele- 
vant to their calling shall commence on 
the third year increment. 

Provided that employees who attain a higher 
tertiary level qualification after appointment 
shall not be entitled to any advanced progres- 
sion through the range. 

(c) The employer and union shall be responsible 
for determining the relevant acceptable qual- 
ifications for appointment for the callings 
covered by this clause and shall maintain a 
manual setting out such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may deter- 
mine a commencing salary above level 3/5 
for a particular calling/s. 

(e) Annual increments shall be subject to the 
employee's satisfactory performance over 
the preceding twelve months. 

(f) Any dispute in relation to the payment of an 
annual increment shall be referred to the 
Western Australian Industrial Relations 
Commission for determination. 

HOSPITAL SALARIED OFFICERS 
(RED CROSS SOCIAL WORK SERVICE) 

AWARD 1978 
No. R 17A of 1974. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Executive Director, Australian Red Cross Society (WA 

Division). 
No. 1498 of 1991. 

COMMISSIONER J.A. NEGUS. 
26 February 1992. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant and 
Mr J.B. Blackburn with him Mr K.D. Glew on behalf of the 
Respondent, and by consent, the Commission, pursuant to 

the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Hospital Salaried Officers (Red Cross 
Social Work Service) Award 1978 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 10th day 
of December 1991. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2A. — Wage Fixing Principles: Delete this 

clause and insert in lieu thereof the following: 
2A. —Wage Fixing Principles. 

It is a term of this award that the union undertakes 
for the duration of the principles determined by the 
Commission in Court Session in application No. 704 
of 1991 not to pursue any extra claims, award or 
over-award, except when consistent with the State 
Wage Principles. 

2. Clause 8. —Contract of Service: 
A. Delete subclause (3) of this clause and insert in lieu 

thereof the following: 
(3) Notwithstanding the provisions of subclause (2) of 

this clause the employer may at any time, without 
prior notice, dismiss an employee for serious 
misconduct. 

B. Immediately following subclause (3) of this clause 
insert the following new subclause: 

(4) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence or training. 

3. Schedule A: Delete this schedule and insert in lieu 
thereof the following: 

Schedule A 
Minimum Salaries 

(1) The minimum rates of salaries to be paid to employees 
covered by this award shall be set out hereunder. 

(2) Minimum Salaries 
Level Salary 

Per Annum 

(a) Welfare Officers 
Level 3 

Level 4 

(b) Medical Social Workers 
(Qualified) 
Level 3/5 

26,533 
27,236 
27,975 
29,154 
29,771 
30,696 
31,647 
32,998 

26,533 
27,975 
29,771 
31,647 
34,669 
36,688 

(3) Annual increments shall be subject to the employee's 
satisfactory performance over the preceding twelve months. 

(4) Any dispute in relation to the payment of an annual 
increment shall be referred to the Western Australian 
Industrial Relations Commission for determination. 
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HOSPITAL SALARIED OFFICERS (SILV ER CHAIN) 
AWARD, 1980 

No. R38 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
The Administrator Silver Chain Nursing Association. 

No. 1499 of 1991. 
COMMISSIONER J.A. NEGUS. 

26 February 1992. 
Order. 

HAVING heard Mr D.P. Hill on behalf of the Applicant and 
Mr J.B. Blackburn with him Mr K.D. Glew on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Hospital Salaried Officers (Silver Chain) 
Award, 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 10th day of December 
1991. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2A. —Wage Fixing Principles: Delete this 

clause and insert in lieu thereof the following: 

2A. — Wage Fixing Principles. 
It is the term of this award that the union undertakes 

for the duration of the principles determined by the 
Commission in Court Session in application No. 704 
of 1991 not to pursue any extra claims, award or 
over-award, except when consistent with the State 
Wage Principles. 

2. Clause 8. —Contract of Service: Immediately following 
subclause (2) of this clause insert the following new 
subclause: 

(3) The employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence or training. 

3. Schedule A: Delete this Schedule and insert the 
following in lieu thereof: 

Schedule A 
Minimum Salaries 

(1) The minimum rates of salaries to be paid to 
employees covered by this award shall be set out 
hereunder. 

(2) Minimum Salaries 
Level Salary 

Per 
Annum 

Level 1 1st year of service 
S 

19,232 
2nd year of service 19,622 
3rd year of service 20,021 

Level 2 1st year of service 20,343 
2nd year of service 20,997 
3rd year of service 21,647 
4th year of service 22,295 

Level 3 22,946 
23,597 
24,346 

Level 4 24,864 
25,629 

Level Salary 
Per 

Annum 
$ 

Level 5 26,533 
27,236 

Level 6 27,975 
29,154 

Level 7 29,771 
30,696 

Level 8 31,647 
32,998 

Level 9 33,702 
34,669 

Level 10 35,664 
36,688 

Level 11 38,660 
40,124 

Level 12 42,204 
Level 13 43,317 

44,727 
Level 14 46,188 
Level 15 48,323 

50,073 
A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level 1, may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 

(b) Annual increments shall be subject to the 
employee's satisfactory performance over 
the preceding twelve months. 

(c) Any dispute in relation to the payment of an 
annual increment shall be referred to the 
Western Australian Industrial Relations 
Commission for determination. 

(d) Employees who are appointed to Level 1, 
Level 2 or Level 3, and are under 21 years 
of age, salaries shall be calculated using the 
following percentages of the first year of 
service rate for the Level the employee is 
appointed to: 

■ Under 17 years of age 54% 
17 years of age 64% 
18 years of age 74% 
19 years of age 86% 
20 years of age 97% 
Notwithstanding this provision, the employer 
can appoint an employee to the first year of 
service rate or higher. 

(3) Salaries —Specified Callings and Other Profes- 
sionals. 

(a) Employees who are employed in the calling 
of Medical Laboratory Technologist, Scien- 
tific Officer, Dietitian, Occupational Thera- 
pist, Physiotherapist, Social Worker, Speech 
Pathologist, or any other professional calling 
as agreed between the union and employers, 
shall be entitled to annual salaries as follows: 
Level Salary 

Per 
Annum 

Level 5/10 26,533 
27,975 
29,771 
31,647 
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Level Salary 
Per 

Annum 
S 

34,669 
36,688 

Level 11/12 38,660 
40,124 
42,204 

Level 13/14 43,317 
44,727 
46,188 

Level 15 48,323 
50,073 

A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 5/10 
under this Clause: — 

(i) Employees, who have completed an 
approved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the first year incre- 
ment. 

(ii) Employees, who have completed an 
approved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year 
increment. 

(iii) Employees, who have completed an 
approved Masters or PhD degree rele- 
vant to their calling shall commence at 
the third year increment. 

Provided that employees who attain a 
higher tertiary level qualification after ap- 
pointment shall not be entitled to any 
advanced progression through the range. 

(c) The employer and union shall be responsible 
for determining the relevant acceptable qual- 
ifications for appointment for the callings 
covered by this clause and shall maintain a 
manual setting out such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may deter- 
mine a commencing salary above level 5/10 
for a particular calling/s. 

(e) Annual increments shall be subject to the 
employee's satisfactory performance over 
the preceding twelve months. 

(0 Any dispute in relation to the payment of an 
annual increment shall be referred to the 
Western Australian Industrial Relations 
Commission for determination. 

HOSPITAL SALARIED OFFICERS 
(SPASTIC WELFARE) AWARD 1978 

No. R37 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Spastic Welfare Association of Western Australia 

Incorporated. 
No. 1502 of 1991. 

COMMISSIONER J.A. NEGUS. 
26 February 1992. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant and 
Mr J.B. Blackburn with him Mr K.D. Glew on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Hospital Salaried Officers (Spastic Welfare) 
Award 1978 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 10th day of December 1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2A. —Wage Fixing Principles: Delete this 

clause and insert in lieu thereof the following: 
2A. —Wage Fixing Principles. 

It is a term of this award that the union undertakes 
for the duration of the principles determined by the 
Commission in Court Session in application No. 704 
of 1991 not to pursue any extra claims, award or 
over-award, except when consistent with the State 
Wage Principles. 

2. Clause 8. — Contract of Service: 
A. Delete subclause (3) of this clause and insert in 

lieu thereof the following: 
(3) Notwithstanding the provisions of subclause 

(2) of this clause the employer may at any 
time, without prior notice, dismiss an em- 
ployee for serious misconduct. 

B. Immediately following subclause (3) of this clause 
insert the following new subclause: 
(4) The employer may direct an employee to 

carry out such duties as are within the limits 
of the employee's skill, competence or 
training. 

4. Schedule A: Delete this schedule and insert in lieu 
thereof the following: 

Schedule A 
Minimum Salaries. 

(1) The minimum rates of salaries to be paid to 
employees covered by this award shall be set out 
hereunder. 

(2) Minimum Salaries: 

Level 1 
1st year of service 
2nd year of service 
3rd year of service 

Level 2 
1st year of service 
2nd year of service 

Salary 
Per 

Annum 
$ 
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Level 4 

Level 5 

Level 6 

Level 7 

Level 8 

Level 9 

Level 10 

Level 11 

Level 12 
Level 13 

Level 14 
Level 15 

Level Salary 
Per 

Annum 
$ 

3rd year of service 21 647 
4th year of service 22 295 

Level 3 22 946 
23 597 
24 346 

Level 4 24 864 
25 629 

Level 5 26 533 
27 236 

Level 6 27 975 
29 154 

Level 7 29 771 
30 696 

Level 8 31 647 
32 998 

Level 9 33 702 
34 669 

Level 10 35 664 
36 688 

Level 11 38 660 
40 124 

Level 12 42 204 
Level 13 43 317 

44 727 
Level 14 46 188 
Level 15 48 323 

50 073 
A1 52 253 
A2 54 428 
A3 56 580 
A4 58 756 
A5 62 415 
A6 65 065 
A7 67 720 
A8 70 719 
A9 73 901 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level 1, may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 

(b) Annual increments shall be subject to the 
employee's satisfactory performance over 
the preceding twelve months. 

(c) Any dispute in relation to the payment of an 
annual increment shall be referred to the 
Western Australian Industrial Relations 
Commission for determination. 

(d) Employees who are appointed to Level 1, 
Level 2 or Level 3, and are under 21 years 
of age, salaries shall be calculated using the 
following percentages of the first year of 
service rate for the Level the employee is 
appointed to: 

% 
Under 17 years of age 54% 
17 years of age 64% 
18 years of age 74% 
19 years of age 86% 
20 years of age 97% 

Notwithstanding this provision, the em- 
ployer can appoint an employee to the first 
year of service rate or higher. 

(3) Salaries —Specified Callings and Other Profes- 
sionals. 

Pathologist, or any other professional calling 
as agreed between the union and employers, 
shall be entitled to annual salaries as follows: 

Salary 
Per 

Level An"um 
C 

Level 5/10 26 533 
27 975 
29 771 
31 647 
34 669 
36 688 

Level 11/12 38 660 
40 124 
42 204 

Level 13/14 43 317 
44 727 
46 188 

Level 15 48 323 
50 073 

A1 52 253 
A2 54 428 
A3 56 580 
A4 58 756 
A5 62 415 
A6 65 065 
A7 67 720 
A8 70 719 
A9 73 901 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 5/10 
under this clause: — 

(i) Employees, who have completed an 
approved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the first year incre- 
ment. 

(ii) Employees, who have completed an 
approved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year 
increment. 

(iii) Employees, who have completed an 
approved Masters or PhD degree rele- 
vant to their calling, shall commence on 
their third year increment. 

Provided that employees who attain a 
higher tertiary level qualification after ap- 
pointment shall not be entitled to any 
advanced progression through the range. 

(c) The employer and union shall be responsible 
for determining the relevant acceptable qual- 
ifications for appointment for the callings 
covered by this clause and shall maintain a 
manual setting out such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may deter- 
mine a commencing salary above level 5/10 
for a particular calling/s. 

(e) Annual increments shall be subject to the 
employee's satisfactory performance over 
the preceding twelve months. 

(f) Any dispute in relation to the payment of an 
annual increment shall be referred to the 
Western Australian Industrial Relations 
Commission for determination. 

(a) Employees who are employed in the calling 
of Medical Laboratory Technologist, Scien- 
tific Officer, Dietitian, Occupational Thera- 
pist, Physiotherapist, Social Worker, Speech 

05510-3 
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INDUSTRIAL SPRAYPAINTING AND 
SANDBLASTING AWARD 1991 

No. A33 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Ferro-Clean Industries 
and 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers and Others. 

No. 132 of 1992. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

4 March 1992. 

HAVING heard Mr B. Dartnell on behalf of the Applicant 
and Ms J. Harrison on behalf of the Operative Painters' and 
Decorators' Union of Australia, West Australian Branch, 
Union of Workers, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Industrial Spraypainting and Sandblasting 
Award 1991 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the 4th March 1992. 

Schedule A —Respondents: I 
pany from this schedule — 

Ferro Clean Industries 
400 Welshpool Road 
East Cannington WA 6107 

(Sgd.) G.G. HALLIWELL, 
Senior Commissioner. 

Schedule. 
Respondents: Delete the following com- 

IRON ORE PRODUCTION AND PROCESSING 
(GOLDSWORTHY MINING LIMITED) AWARD 

No. A43 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
The Construction, Mining and 

Energy Workers' Union of Australia, 
Western Australian Branch & Others 

and 
BHP Iron Ore (Goldsworthy) Pty Ltd. 

No. 1826 of 1991. 
COMMISSIONER J. F. GREGOR. 

20 February 1992. 
Order. 

HAVING heard Mr D Keegan on behalf of the Applicants 
and Mr R Harris on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award No A43 of 1981 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 6th day of February 1991. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7. —Contract of Employment: Delete subclause 

(10) of this clause and insert in lieu thereof the following: 
(10) Subject to the provisions of this clause the 

employer may direct an employee to carry out 
such duties as are within the limits of the 
employees' skill competence and training. An 
employee may be transferred from one level to 
another by being given one week's notice of the 
transfer. 

2. Clause 12. —Overtime: Delete subclause (3) of this 
clause and insert in lieu thereof the following: 

(3) All Employees: 
(a) Recall to work — 

(i) An employee who, after leaving the job, 
returns by direction of his employer to 
work overtime is deemed to have been 
recalled whether notified before or after 
leaving the job of the requirement to 
work. 

(ii) An employee called out to do specified 
work shall be paid at least four hours at 
double time. If the same employee is 
called out again within the same four 
hour period he shall continue to be paid 
at the rate of double time for a period of 
four hours from the commencement of 
the second or subsequent callout. 

(iii) An employee recalled for a specific job 
or jobs shall not be required to work for 
the minimum period applicable to him 
if the job or jobs is/are completed in less 
time than that minimum period, unless 
unforeseen circumstances arise in which 
case a further two hours at double time 
will be paid for each such additional 
request he accepts. 

(iv) Where a recall is continuous with the 
commencement of ordinary hours of 
work, an employee shall be paid for the 
recall in accordance with subparagraph 
(ii) without diminution of the payment 
due to him for his ordinary hours of 
work, but this subparagraph does not 
apply where the employee was notified 
of the requirement to work before 
leaving the job on the previous day or 
earlier. 

(v) The company shall verbally inform the 
employee, at the point of recall, of the 
job or jobs to be performed and shall, 
except in special circumstances, con- 
firm this in writing at the point of recall, 
but in any event prior to the job 
commencing. 

(vi) If required, transport shall be provided 
by the employer to and from the job. 

(vii) The provisions of this paragraph do not 
apply- 
(aa) where it is customary for an em- 

ployee to return to perform a 
specific job outside his ordinary 
hours of work; or 

(bb) where the overtime worked is, 
except for a reasonable meal break, 
continuous with the completion of 
the ordinary hours of work. 

(viii) A call out shall commence and finish on 
the job. 

(ix) An employee who works for more than 
four (4) hours on a specific job/s or who 
replaced an employee for half of a shift 
shall, in addition to payment for the 
time worked on a callout, receive a 
callout allowance of $6.60. 
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(x) An employee, who, after working at 
least 8 hours on a call out may, if he so 
requests of his supervisor, cease work 
prior to the specific job being com- 
pleted. 

(b) Rest Period After Overtime 
(i) When overtime work is necessary it 

shall be so arranged other than in an 
urgent and special circumstance that 
employees have at least ten consecutive 
hours off duty between the work of 
consecutive days; 

(ii) Where the time worked by an employee 
on a recall is less than four hours the 
time so worked shall not be regarded as 
overtime for the purpose of this para- 
graph, but this subparagraph does not 
apply with respect to recalls within the 
ten hour period immediately preceding 
the time at which the employee is to 
commence his ordinary hours of work 
if he is recalled on two or more 
occasions within that period and the 
overtime worked by him on the last of 
such occasions ends before that ordinary 
commencing time. 

(iii) An employee who, by reason of work- 
ing overtime, has not had at least ten 
consecutive hours off duty after the 
termination of his ordinary hours of 
work on any day shall not, unless 
specifically directed so to do by his 
employer in writing, commence his 
ordinary hours of work on the next day 
until he has had ten consecutive hours 
off duty. 

(iv) Where such an employee, pursuant to a 
specific direction by his employer, 
works in ordinary hours on any day 
without having had ten consecutive 
hours off duty since the termination of 
his ordinary hours of work on the 
preceding day, he shall be paid at the 
rate of double time for the ordinary 
hours so worked and shall, at the 
conclusion of such work, be given ten 
consecutive hours off duty. 

(v) Where, pursuant to the preceding provi- 
sions of this paragraph, an employee is 
given ten consecutive hours off duty, 
any ordinary hours of work falling 
within that period shall be deemed to be 
time worked at ordinary time rate, 
(vi) Eight hours shall be substituted for 
ten hours in applying the provisions of 
this paragraph when overtime is worked 
by arrangement between employees. 

(c) (i) Where an employee (other than an 
employee engaged on continuous shift 
work) works on a Sunday or public 
holiday immediately preceding an ordi- 
nary working day the provisions of 
paragraph (b) shall be applied to him as 
if the termination of his work on the 
Sunday or public holiday was the 
termination of ordinary hours of work 
on an ordinary working day, but this 
paragraph does not apply where the 
work done on the Sunday or public 
holiday is pre-notified, pre-start over- 
time. 

(ii) The provisions of subparagraph (i) of 
this subclause shall nevertheless apply 
also to a continuous shift employee but 
in respect of his rostered off day should 
he be required to work on the rostered 

off day preceding the commencement of 
his next normal rostered shift. 

(d) (i) Where overtime is offered and the 
employee undertakes to work overtime 
for a specified period or for the comple- 
tion of a specified job he shall work in 
accordance with his undertaking unless 
prevented from so doing by illness, 
accident or injury. 

(ii) Failure of an employee to indicate 
clearly an acceptance or refusal may be 
treated as a refusal and the company is 
not obliged to employ that employee 
should he then attend for such overtime. 
The company will post a roster one day 
prior to regular overtime being worked. 
This roster will comprise of those who 
have accepted an offer of overtime 
which was made at least one day prior 
to the notice being posted. 

(iii) Where the employer cancels pre-ar- 
ranged overtime, in respect of a day 
other than an ordinary working day 
pursuant to clause 11—Hours of this 
award, the employee shall be given 12 
hours' notice of such cancellation or 
shall be paid at single time rates for half 
of the overtime offered and accepted. 

(iv) Where the employer cancels pre-ar- 
ranged overtime which is continuous 
with the employee's ordinary hours of 
work, the employee shall be given 4 
hours' notice of such cancellation or 
shall be paid at single time rates for the 
period offered and accepted up to a 
maximum of four hours. 

(v) By agreement between the employee 
and his supervisor, the specified period 
of overtime may be shortened. 

(e) (i) An employee shall not be compelled to 
work for more than six hours without a 
break for a meal. 

(ii) An employee who is required to work 
overtime for more than one and a half 
(1 1/2) hours but less than two (2) hours 
immediately following the completion 
of his/her ordinary hours of work on any 
day shall, in addition to payment for the 
time worked, be paid for twenty (20) 
minutes at ordinary time rates. 

(iii) An employee who is required to work 
two (2) hours or more of overtime 
immediately prior to or following the 
completion of his/her ordinary hours of 
work on any day shall be allowed a meal 
break of twenty (20) minutes which 
shall be paid for at overtime rates. 

(iv) Notwithstanding the provisions of sub- 
paragraph (i) an employee shall, after 
working four (4) consecutive hours of 
overtime following the completion of 
his/her ordinary hours of work, be 
allowed a meal break of twenty (20) 
minutes without deduction of pay if 
he/she continues to work after the meal 
break and, if he/she was not notified on 
the previous day or earlier that he/she 
would be required to work more than 
four (4) hours of overtime, he/she shall 
be supplied with a meal by the employer 
free of charge. The provisions of the 
subparagraph apply in the same manner 
and subject to the same conditions to 
each subsequent four (4) hours of 
overtime worked by the employee. 

(v) An employee who is required to work 
on any overtime shift or day of not less 
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than eight (8) hours duration shall be 
allowed a meal break of thirty (30) 
minutes inclusive of wash up time, 
without deduction of pay, between the 
fourth and fifth hours of the shift. 

(vi) An employee to whom subparagraph 
(iii) hereof applies shall: 
(aa) If he/she was not notified on the 

previous day or earlier of the 
requirement to work overtime, be 
supplied with a meal by his/her 
employer free of charge, and 

(bb) If he/she was notified and is not 
resident in the employers' quarters, 
be supplied with a meal by the 
employer if he/she so desires at a 
cost of 90 cents which shall be 
deducted from the employee's 
wages. 

(vii) The provisions of placitum (vi)(bb) 
hereof apply with respect to any other 
overtime meal for which the employee 
referred to in placitum (vi)(bb) hereof is 
responsible but which is supplied by the 
employer. 

(viii) Where, pursuant to the provisions of this 
clause, an employer is required to 
supply a meal to an employee free of 
charge, he/she shall if he/she is unable 
to supply that meal, pay to the employee 
$6.60 in lieu thereof, but an employee 
may not elect to take payment in lieu of 
a meal when the employer is able to 
supply that meal. 

(ix) An employee who, pursuant to a notifi- 
cation on the previous day or earlier of 
a requirement to work overtime has 
provided himself/herself with a meal or 
meals shall, for each meal not required 
owing to less overtime being worked 
than was notified, be paid $6.60. 

(x) Any dispute as to the suitability of 
meals supplied by the employer pursu- 
ant to this paragraph shall be determined 
by the Commission. 

(f) An employee who is required to hold himself 
in readiness outside his ordinary hours for a 
call to work shall, for the time that he so 
holds himself in readiness be paid — 

(i) at the rate of time and one-quarter on a 
Saturday or Sunday; 

(ii) on a public holiday or, in the case of a 
continuous or six day shift employee, on 
a rostered day off or scheduled overtime 
day, time and one-half; and 

(iii) at ordinary time rates on any other day. 
(iv) Provided that an employee who is 

required to hold himself in readiness for 
a call to work for more than four hours 
on a public holiday during what would 
have been his normal hours of work on 
that day but for it being a holiday, shall 
in addition to payment at the rate of time 
and one-half for the time that he so 
holds himself in readiness, be granted an 
additional paid day of leave on his next 
annual leave, unless the employee and 
his department head agreed that he takes 
that day off without loss of pay for 
ordinary time at some other mutually 
convenient date. 

(g) Except in the case of the provisions of 
subclause (10) of clause 13 —Shift Work of 
this award, where an employee who is 
required to commence overtime on a Satur- 
day, Sunday or public holiday is ready, 

willing and available to work in accordance 
with that requirement he shall be given at 
least four hours' work or four hours' pay at 
the appropriate rate in lieu thereof, but this 
paragraph does not apply with respect to 
pre-notified pre-start overtime which is con- 
tinuous with his normal shift. 

(h) In computing overtime each day shall stand 
alone but when an employee works overtime 
which continues beyond midnight on any day 
the time worked after midnight shall be 
deemed to be part of the previous day's work 
for the purpose of this clause. 

(i) Overtime on shift work shall be calculated on 
the rate payable for day shift excluding 
weekend or shift penalty rates. 

(j) Subject to the provisions of subparagraph 
(3)(a)(iii) of this clause and the provisions of 
subclause (6) of clause 13 —Shift Work of 
this award, this clause does not operate so as 
to require payment of more than double time 
and one-half on a public holiday or double 
time on any other day. 

3. Clause 13. —Shift Work: Delete paragraph (a) of 
subclause (6) of this clause and insert in lieu thereof the 
following: 

(a) Subject to the provisions of this clause, an 
employee employed on shift work shall, in 
addition to his/her ordinary rate of wage, be paid 
for each hour worked: 

Per Hour 
Extra 

(i) if a two (2) or three (3) 88 cents 
shift employee 

(ii) if a continuous shift em- 99 cents 
ployee 

4. Clause 14. —Weekend Work: Delete paragraph (a) of 
subclause (2) of this clause and insert in lieu thereof the 
following: 

(a) All time worked by continuous shift and six-day 
employees during the ordinary hours of work on 
Saturday shall be paid for at the rate of time and 
one half. Afternoon shift on Saturday shall be paid 
for at the rate of time and one half, plus $7.30. 

5. Clause 22. — Distant Work: Delete subclause (4) of this 
clause and insert in lieu thereof the following: 

(4) An employee who is required to stay away from 
his/her home for one (1) night but not more than 
five (5) consecutive nights, shall be entitled to 
receive $6.60 for each night away from his/her 
home site, providing that this clause does not 
apply to employees who are required to remain 
away from home in accordance with their normal 
roster. 

6. Clause 26. —District Allowance: Delete subclause (1) 
of this clause and insert in lieu thereof the following: 

(1) Subject to the provisions of subclause (3) of this 
clause, in addition to the wages prescribed in 
Clause 30. —Wages of this award, an allowance 
shall be paid at the rate set out below, to each 
employee employed in the following area: 
(a) Within that area of the State situated between 

Latitude 24 degrees and a line running east 
from Carnot Bay to the Northern Territory 
border—$8.90. 

7. Clause 27.— Service Payments: Delete subclause (1) of 
this clause and insert in lieu thereof the following: 

(1) Subject to the provisions of this clause, each adult 
employee shall, in addition to payments otherwise 
due to him/her under this award, be paid service 
pay as follows: 
3 — 6 months continuous service —$26.70 per 
week 
6—12 months continuous service —$33.20 per 
week 
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12—18 months continuous service —$46.30 per 
week 
18 — 24 months continuous service —$53.00 per 
week 
2 — 3 years continuous service —$63.10 per week 
3 — 4 years continuous service —$68.70 per week 
4 — 5 years continuous service —$75.30 per week 
5 — 6 years continuous service —$81.90 per week 
6 — 7 years continuous service —$86.10 per week 
7 plus years continuous service — $92.90 per week 

8. Clause 28. —Special Rates and Provisions: Delete this 
clause and insert in lieu thereof the following: 

28. —Special Rates and Provisions. 
(1) (a) Subject to the provisions of this subciause, 

employees allocated to groups pursuant to 
paragraph (c) hereof shall be paid a disabili- 
ties allowance as hereinafter prescribed. 

(b) The allowance referred to in paragraph (a) 
hereof is in compensation for all disabilities 
not otherwise specifically provided for in this 
clause. 

(c) The said allowance shall be paid for each 
hour worked: — 

Group 1 69 cents/hour 
Group 2 57 cents/hour 
Group 3 42 cents/hour 
Group 4 37 cents/hour 
Group 5 27 cents/hour 

The allocation of employees to the groups 
referred to in paragraph (c) hereof shall be as 
follows: 

A.M.W.S.U./A.S.E. 
Group 1: Pit and Crusher Tradesperson 

(Gwy and SG) 
Pit and Crusher Trades Assistants 
(Gwy and SG) 
Servicepersons in Pit (Gwy and 
SG) 
Powerhouse Tradespersons 
(Gwy) 
Powerhouse Trades Assistants 
(Gwy) 
Lube Bay Attendants (Gwy and 
SG) 
Panel Beaters (Gwy) 
C.W.S. Tradespersons working 
outside on shovels (Gwy) 
Tradespersons (FI) 
Trades Assistants (FI) 
Tradespersons —Mine Workshop 
(SG) 
Trades Assistants —Mine Work- 
shop (SG) 
Riggers 
Powerhouse Servicepersons 
Track Maintenance Fitter and 
Boilermaker 

Group 2: Boilermakers —C.W.S. (Gwy) 
Group 3: C.W.S. Tradespersons (Gwy) 

General Services Fitter (Gwy) 
Engine Room Fitters and Trades 
Assistants (Gwy) 
General Services Fitter (SG) 

Group 4: Tool and Material Storepersons 
(Gwy and SG) 

Group 5: Nil 
E.T.U. 
Group 1: Pit and Crusher Tradespersons 

(Gwy and SG) 
Pit and Crusher Electrical Assis- 
tants (Gwy and SG) 
C.W.S. Tradespersons —working 
outside on shovels (Gwy) 
Tradespersons and Electrical As- 
sistants (FI) 
Mine Workshop Tradespersons 

and Electrical Assistants (SG) 
Mine Refrigeration Fitters/Me- 
chanics (Gwy and SG) 
Radio Communications Elec- 
tronic Techs. (FI) 
Battery Servicepersons 

Group 2: Radio Communications Elec- 
tronic Techs. (Gwy and SG) 
Linespersons (Gwy and SG) 
Radio Technicians (Gwy and SG) 
Telecommunications Techni- 
cians 

Group 3: E.W.S. Electrical Tradespersons 
and Electrical Assistants (Gwy) 
Workshop Refrigeration Fitters/ 
Mechanics (Gwy) 
Telephone Technicians (Gwy 
and SG) 

Group 4: Township Tradespersons and 
Electrical Assistants (SG) 
Township Refrigeration Fitters/ 
Mechanics (Gwy and SG) 

Group 5: Nil 
B.T.A. 
Group 1: Plumbers (Gwy, SG and FI) 

Carpenters (Gwy and FI) 
Painters (Gwy) 

Group 2: Nil 
Group 3: Painters (SG) 

Carpenters (SG) 
Group 4: Nil 
Group 5: Nil 
T.W.U. 
Group 1: Mack Prime Mover being used as 

a pusher 
Non Air Conditioned Vehicles 
(Q Macks, Haulpaks, Water 
Carts, Manhauls) 

Group 2: All Air Conditioned Vehicles 
Group 3: Single Low Loader 
Group 4: Bus Driver (Non Air Conditioned 

Buses) 
Group 5: Bus Driver (Air Conditioned 

Buses) 
A.W.U. 
Group 1: Crusher Labourers, Powder Mon- 

keys, Blast Crewpersons, Sniper/ 
Airtrac Drillers, Drill Oilers, 
Mack Prime Mover being used as 
a pusher, Quarry Labourers, Non 
Air Conditioned Vehicles in the 
Mine, Sampler, Sample Plant 
Operators, Non Air Conditioned 
Mobile Equipment, Chainper- 
sons, Railway Track Mainte- 
nance, Lube Bay Attendants, 
Leading Hand in Crusher Area, 
Dogperson/Crane Chaser, Ore 
Handlers (FI), Grader (SG) —non 
air conditioned, Sample Preparer, 
Senior Driller. 

Group 2: Grade 1 Drillperson, Forklift 
Driver (Mine Workshop), 
Crusher Operator, Train Loader, 
Air Conditioned Vehicles, Air 
Conditioned Mobile Equipment, 
Warehouse Storeperson (FI), 
Shiploader Operator, Warehouse 
Storeperson (SG and Gwy Yard). 

Group 3: Single Low Loader, Grader/ 
Backhoe Operators General 
Services, General Services 
Labourers, Laboratory Assis- 
tants, Laboratory Technicians, 
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Gardeners, Warehouse Storeper- 
son (SG), Warehouse Forklift 
Drivers (SG) 

Group 4: Warehouse Storepersons (Gwy), 
Warehouse Forklift Drivers 
(Gwy), Control Room Operators, 
Township Labourers, Township 
Truck Drivers, Bus Drivers 

No Payment: Swimming Pool Attendant 
Note: While air conditioning in drills is 

not working due to faulty/miss- 
ing side panels and dust seals, 
operators may be paid Group 1 
for the time so engaged. 
Warehouse Storepersons when 
on Day Shift may claim Group 1 
disabilities (FI only) 

F.E.D.F.U. 
Group 1: Shovel Greasers 

Powerhouse Greasers 
Trainee Powerhouse Operators 
Powerhouse Floor Operators 
Powerhouse Floor Operators 
(Gwy) 
Crane Drivers (non air condi- 
tioned) 
Dogperson/Crane Chasers 

Group 2: Shovel Drivers 
Powerhouse Engine Control 
Room Drivers (Gwy) 
Crane Drivers (air conditioned) 

(d) (i) Where an employee is temporarily en- 
gaged in work which would if he/she 
were regularly so engaged entitle him/ 
her to be allocated to a higher Group 
than the one to which he/she has been 
allocated, he/she shall, if engaged on 
such work on any day be paid the higher 
rate for each hour so worked but this 
paragraph does not apply if the work in 
question has been taken into account in 
allocating the employee to his/her ordi- 
nary group. 

(ii) The higher duties provisions in sub- 
clause (i) above do not apply to the 
current schedules because the require- 
ment to work on work with a higher 
disability allocation has been taken into 
account when allocating the employee 
to his/her ordinary group. 

Where an employee is temporarily 
transferred to an area carrying a higher 
disability for periods of 5 days or more 
he/she shall be reclassified to the higher 
group for the period of such temporary 
transfer. 

(e) Special Maintenance Rate 
(i) Subject to the provision of subparagraph 

(ii) of this paragraph, where the condi- 
tions under which work is to be per- 
formed are exceptional, an employee 
shall be paid 30 cents per hour, in 
addition to the appropriate disability 
group allowance or any other allowance 
to which he/she may be entitled. 

(ii) This additional rate shall be paid to 
Tradespersons, their Assistants, 
Dogperson/Crane-Chasers at all sites 
and Servicepersons employed at Fi- 
nucane Island only, for work performed 
on the following tasks: 

(iii) In the event that a task, which is not 
included but is excessively dirty or 
difficult, is encountered in the future the 
matter of eligibility for Special Mainte- 
nance Rate will be discussed between 

the Convenor concerned and the Area 
Manager or his/her nominee to decide 
whether a Special Maintenance Rate 
would be in order. In the event agree- 
ment cannot be reached, the job will go 
ahead and the question of eligibility for 
a Special Maintenance Rate for that task 
will be submitted to the W.A. Industrial 
Relations Commission for their assis- 
tance to decide the matter. 
Shay Gap —Goldsworthy. 
(aa) Changing syntron feeder plates in 

reclaim tunnels 
(bb) Inside trainloader bin 
(cc) Inside crusher surge bin 
(dd) In crusher bowl 
(ee) Central gudgeon area on shovels 
(ff) Under dust curtains of drills when 

mast in vertical position 
(gg) All chutes 
(hh) Inside swing and propel boxes on 

shovels 
(ii) Centre pin area of articulated front 

end loaders and dozers whilst the 
machinery remains articulated 

(jj) Apron feeders 
(kk) B.T.A. — when working under 

houses and complexes 
(11) External work on crusher, convey- 

ors, screens and associated plant 
whilst screening is in progress 

(mm) Inside screens 
(nn) Locomotive load tank testing 
(oo) Haulpak load tank testing 
Finucane Island 
(aa) Screens 
(bb) Apron feeder 
(cc) Enclosed chutes 
(dd) Centre body area of ore handling 

machines and earth moving ma- 
chines 

(ee) Dust collectors 
(ff) Number 32 tunnel 

(gg) Number 24 tunnel 
(hh) B.T.A.— when working under 

houses and complexes 
(ii) Number 30 tunnel 
(jj) Cleaning outdoor resistor panels at 

sub station 5 
(kk) Cable trays where access is re- 

stricted 
(11) Conveyor skirt changes 

(mm) Replacement of conveyor return 
rollers 

Goldsworthy 
(aa) C.W.S. when working on drills, 

haul units and major earthmoving 
equipment, other than shovels, out- 
side C.W.S. 

(bb) Loco Workshop, when on train 
inspection (provided loaded trains 
are inspected) 

(2) Painting 
(a) No surface painted with lead paint shall be 

rubbed down or scraped by a dry process. 
(b) No paint brush shall exceed five inches in 

width and no kalsomine brush shall exceed 
seven inches in width. 

(c) No employee shall be permitted to have a 
meal in any paint shop or place where paint 
is stored or used. 
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(d) Lead paint shall not be applied by spray to 
the interior of any building. 

(e) All employees (including apprentices) apply- 
ing paint by spraying shall be provided with 
full overalls and head coverings and respira- 
tors. 

(f) Water and soap shall be provided by the 
employer in each shop or on each job for the 
use of painters. 

(3) The employer shall provide adequate facilities for 
the employees to grind tools and employees shall 
be allowed time to use those facilities whenever 
reasonably necessary. 

(4) The work of an electrical fitter shall not be tested 
by an employee of a lower grade. 

(5) An employee who is required to work from a 
ladder shall be provided with an assistant on the 
ground when it is reasonably necessary for the 
employee's safety. 

(6) An employee engaged on work involving the 
opening up of house drains or waste pipes or on 
work involving the cleaning of septic tanks or dry 
wells shall, in addition to any allowance to which 
he/she is otherwise entitled under this clause, be 
paid $3.10 on any day on which he/she is so 
employed, but this subclause does not apply to the 
opening up of storm-water drains or other drains 
of a similar kind. 

(7) (a) An employee who is required to use toxic or 
other substances or materials which, if used 
incorrectly, are likely to constitute a health 
hazard, shall be informed by his/her em- 
ployer of the hazards involved and instructed 
in the procedures which must be observed in 
the use of such substances or materials. 

(b) An employee using such substances or 
materials shall be provided with and use any 
protective equipment prescribed or recom- 
mended by the appropriate Government 
Authority and shall observe the required 
procedures. Where no prescription or recom- 
mendation has been made by the appropriate 
Government Authority, the protective equip- 
ment to be supplied and used and the 
procedures to be followed shall be deter- 
mined by agreement between the employer 
and the appropriate union, or failing agree- 
ment, by die Commission. 

(8) Protective Equipment: 
(a) The employer shall have available a suffi- 

cient supply of protective equipment (as for 
example helmets, hand screens, goggles 
(including anti-flash goggles) glasses, 
gloves, mitts, aprons, sleeves, leggings, gum- 
boots, ear protectors, waterproof clothing or 
other efficient substitutes thereof) for use by 
his/her employees when engaged on work for 
which some protective equipment is reasona- 
bly necessary. It shall be a defence by an 
employer charged with a breach of this 
subclause if he/she proves that he/she was 
unable to obtain either the item of equipment, 
the subject of the charge, or a suitable 
substitute. 

(b) Every employee shall sign an acknowledge- 
ment on receipt of any article of protective 
equipment and shall return same to the 
employer when he/she has finished using it 
or on leaving his/her employment. 

(c) No employee shall lend another employee 
any such article of protective equipment 
issued to such first mentioned employee and 
if the same are lent, both the lender and the 
borrower shall be held responsible. 

(d) Before helmets, goggles, glasses or gloves or 
any such substitute which have been used by 

an employee are re-issued by the employer 
to another employee, they shall be effectively 
sterilised. 

(e) During the time any article of protective 
equipment or hand tool is on issue to the 
employee, he/she shall be responsible for any 
loss or damage thereto, fair wear and tear 
attributable to ordinary use excepted, but 
he/she shall not be responsible for any loss 
attributable to the employer's failure to 
provide adequate lock-up facilities. 

(9) Safety Footwear and Working Attire: 
(a) Each employee shall be issued free of charge 

with two pairs of safety footwear during each 
year of service. 

(b) An employee who requires more than two 
pairs of safety footwear in any year may 
purchase such additional footwear at cost 
price to the employer. 

(c) Safety footwear shall be worn in work areas 
at all times. 

(d) Each employee shall be issued free of charge 
three sets of working attire during each year 
of service. 

(e) In addition, each employee may apply for a 
work jacket, however this provision will not 
come into effect until 1st April 1986. 

(f) Each such issue shall be made by the supply 
of an approved clothing voucher. 

(g) Any employee who leaves the service of the 
employer within three months of the last 
issue of working attire shall reimburse to the 
employer 60% of the cost of that last issue. 
The employer may deduct this cost from any 
moneys due on the date of termination. 

(h) It is the responsibility of the employees to 
maintain and launder employer supplied 
work clothing. 

(i) The practice of replacing severely damaged 
or stained working clothes will be closely 
monitored and will, in the main, cease from 
December 1st 1985, except where excep- 
tional circumstances occur. Should mainte- 
nance employees be required to work in an 
area, where past experience shows that 
clothes are unreasonably damaged or stained, 
they may request a set of disposable overalls 
(Tyvak) to assist in maintaining their work- 
ing attire in a reasonable condition. 

(10) An electrical fitter or installer who is required to 
carry out work as a linesperson on poles and above 
the ground shall be paid an allowance of $3.40 per 
day on which he/she is so employed. 

(11) Height Money 
An employee shall be paid an allowance of 

$1.57 per day on which he/she works at the height 
of 15.5 metres or more above the nearest 
horizontal plane, but this provision does not apply 
to linesperson nor to riggers and splicers. 

(12) Centre Gudgeon/Torsion Box Work on Shovels 
Employees shall in addition to Group 1 disabil- 

ity allowance be paid an extra half of ordinary 
time in addition to the appropriate rate when 
carrying out the functions listed in (a), (b), (c) in 
situ within the pit service area. 
(a) When engaged on the preheating and welding 

of centre gudgeon pin castings. 
(b) When internal welding in torsion box area of 

shovel dipper handles where preheating is 
involved and the employee is fully suited in 
protective clothing. 

(c) When air arc gouging on the underside of 
shovel lower car bodies and revolving frames 
and the employee is fully suited in protective 
clothing. 
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(13) Hiab Hoist 
An employee, other than a crane operator, 

required by the Company to operate a Hiab Hoist, 
subject to his/her being the holder of the appropri- 
ate certificate, shall, in addition to any other 
entitlement, be paid an allowance of $3.40 per 
week. This allowance shall continue to be paid 
thereafter as a flat weekly entitlement to the 
employee unless and until the employee is advised 
by the Company that he/she will no longer be 
required to operate a Hiab Hoist. 

(14) An employee required to: — 
(a) use a jack hammer — 

(i) inside the crusher at Finucane Island; 
(ii) Unloading ore cars at the train unloader; 

(iii) in the apron feeder and centre chute; or 
(b) the ground operator using the vacuum hose 

of the ultra vac machine, shall be paid a 
special allowance in addition to any other 
entitlement, of 30 cents per hour for all time 
spent on such work. 

(15) Pit De-watering Allowance 
(a) A special allowance is payable for employees 

engaged in the duties of coupling, uncoupling 
and carrying out minor repairs to the pipe and 
associated equipment in wet and dry condi- 
tions, during pit de-watering operations 52 
cents per hour shall be paid to an employee 
for all hours of a shift in which he/she was 
actually engaged in pit de-watering opera- 
tions. 

(b) Where an employee is required to work 
inside mine de-watering staging tanks and 
he/she has not been engaged on the day or 
shift in other mine de-watering duties listed 
in paragraph (a) of this subclause, he/she 
shall be paid 52 cents per hour for all hours 
of a day or shift in which he/she was actually 
engaged in cleaning staging tanks. 

(16) Stockpile Dozing 
Dozer operators, whilst working on top of 

stockpiles, shall be paid 30 cents per hour for each 
hour worked, in addition to the rate prescribed in 
paragraph (c) of subclause (1) of this clause. 

(17) Trades Assistants or labourers engaged on sand- 
blasting or sand-blasting inside the Modernair 
water cooler at Goldsworthy powerhouse and 
inside the crusher mantle shall be paid an 
additional 39 cents per hour for each hour so 
engaged, however an employee who qualifies for 
payment under subclause (23) hereof whilst 
engaged in these functions shall not be entitled to 
the provisions of this subclause. 

(18) Ore Handlers at Finucane Island, working in 
screens, apron feeders, enclosed chutes and centre 
chutes of ore handling machines will be paid an 
additional 30 cents per hour for each hour actually 
worked in those areas. 

(19) Employees engaged on specialised chemical 
cleaning of the Trane Centravac chillers at Shay 
Gap shall be paid an additional 39 cents per hour 
for each hour so engaged, however an employee 
who qualifies for payment under subclause (23) 
hereof whilst engaged in this function shall not be 
entitled to the provisions of this subclause. 

(20) Track maintenance employees who are required to 
use a heavy pneumatic spike driver or pneumatic 
sleeper boring machine shall be paid 30 cents per 
hour whilst so engaged. This allowance shall be 
in addition to the group disabilities payable. 

(21) A shovel operator who is required to operate a 
shovel in water, where he/she is unable to see the 
floor of the mine, shall be paid 23 cents per hour 
for each hour so engaged. 

(22) Shay Gap crusher employees, while screening is 
being carried out, shall be paid 30 cents per hour 
for all hours worked. 

(23) Employees required to wear fully enclosed protec- 
tive equipment which has an external air support 
system, as part of the protective equipment, then 
worn by the employee, will be paid an allowance 
of 69 cents per hour while employed on work 
which requires them to wear such protective 
equipment. 

(24) Electrical Tradespersons and their Assistants 
engaged on the repair or maintenance of low 
voltage sliprings located in the carriage body of 
electric shovels, where the work is done in situ, 
shall be paid an extra half of ordinary time in 
addition to the appropriate rate. 

(25) Work bags will be available upon request to all 
employees and replacements will be on the basis 
of returning the old badly worn issue. This is 
supplied on a personal issue basis. 

(26) Lambswool seat covers will be provided to 
employees in the following classifications on a 
personal issue basis, with cleaning at the employ- 
ees cost and replacement of badly worn covers to 
be on return of the old cover. 

Note: Covers will not be supplied to operators/ 
drivers already permanently provided with cloth 
seats. 

Classifications to be Supplied: 
Haulpak Drivers 
Shovel Operators 
Bus Drivers 
Locomotive Crews 
Manhaul Drivers 
60R Drillers 
Water Truck Drivers 
Fuel and Grease Truck Drivers 
Plant Operators 
Low Loader Driver 

(27) When the circumstances of work to be done by an 
employee occasion the employee to work in an 
open air environment without protection from the 
sun, the employee may request and the employer 
will reasonably act to supply such an employee 
with an appropriate sunscreen lotion. 

9. Clause 30. —Wages: Delete this clause and insert in 
lieu thereof the following: 

30. —Wages. 
(1) The minimum rates of wages payable to adult 

employees shall be set out in this clause. 
(2) (a) Level 1 $368.50 

General Lab. 
Cleaner 
Dump Spotter 
Trainee H.P.D. 
Trainee Mach. Op. 
Trainee Observer 
Quarry Labourer 
Plant Labourer 
Sampler 
Trades Assistant Grade I 
Electrical Assistant Grade I 
Brush Hand 
Chainperson 
Warehouse Assistant 
Greaser 
Gardener Grade I 
Train Unloader Operator 
Motor Vehicle Driver 'B' Class —Restricted 
Level 2 $390.60 
Blast Crew 
Drill Oiler 
Survey Instrument Hand 
Dogperson 
Screen Plant Op. 
Bucket Wheel Op. 
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Sample Plant Op. 
Boom Stacker Op. 
Lab. Sample Prep. 
Track Labourer 
Gardener —Grade 2 
Primary Stacker Op. 
Tool and Material Storeperson 
Lube Bay Serviceperson 
Beneficiation Plant Grade 1 
Forklift Up to 10,000 lbs 
Storeperson Grade II 
Trackmobile Operator 
Plant Operator up to 75 bhp 
Sample Plant Controller 
Trainee Mobile Plant Op. 
Track Machines U/50 bhp 
Maint. Employee/Trades Assistant- 
Grade II 
Motor Vehicle Driver 'C — Restricted 
Electrical Assistant Grade II 
Level 3 $412.90 
Air Trac Driller (Driller Grade III) 
Mobile Plant 75 bhp-250 bhp 
Ore and Mullock Truck Driver up to 190 T 
Crusher Operator 
Train Loader Operator 
Stacker, Reclaimer Op. 
Storeperson Grade I 
Forklift + 10,000 lbs 
Forklift + 20,000 lbs 
Pettier 
Powder Monkey 
Swimming Pool Attendant 
Crane Driver—Restricted 
Fuel and Grease Truck 
Serviceperson — Operator 
Beneficiation Plant Grade II 
Laboratory Assistant 
Locomotive Observer 
Water Truck up to 10 tons 
Bus Driver 
Shiploader Operator 
Water Truck Driver— FI 
Track Machines O/50 bhp 
Level 4 $435.10 
Laboratory Technician 
Ore + Mullock Truck + 190 T 
Driller Grade I 
Deep Hole Air Trac 
Grader Operator 
Mobile Plant 250 and up to 500 bhp 
Ganger 
OHEO Special FI 
Haulpak Driver Instructor 
Jumbo Driver 
Control Room Op. (FI) 
Beneficiation Plant Op. Grade III 
Senior Powder Monkey 
Water Truck + 10 Tons 
Multi-skilled Transport Driver 
Crane Driver (3-C-2) 
Level 5 $459.90 
Tradesperson 
Senior Driller 
Senior Ganger 
Crane Op. Unrestricted 
Mobile Equip. Plant Op. + 500 bhp 
Industrial Electrician 
Fitter Brake Equipment Railways 
Horticultural Tradesperson 
Beneficiation Plant Grade IV 
Level 6 $473.20 
Instrument Maker/Repairer 
Telecommunications Techn. 
Locomotive Engine Driver 
Tradesperson (as defined) 
Level 7 $482.10 
Mechanical Tradesperson 

Special (as defined) 
Electrician Special Class 
Radio Communication/Electronic Techni- 
cian 
Loco Driver Instructor 
Level 8 
Wage rate, definition and classification yet to 
be agreed. 
Level 9 
Wage, rate, definition and classification yet 
to be agreed. 

(b) Junior Employees: 
The minimum rate of wages payable to 

junior employees shall be the following 
percentage of a Lxvel 1 adult employee: 

Under 16 years of age 50% 
16 and under 17 years of age 70% 
17 and under 18 years of age 90% 

(c) Apprentices: 
An apprentice shall be paid a percentage 

of the Level 5 employee's rate (i.e. $459.90) 
in accordance with the following scales: 

% Per Week Per Hour 
$ $ 

4 Year Term 
1st year 50 230.00 6.0526 
2nd year 65 298.90 7.8658 
3rd year 85 390.90 10.2868 
4th year 95 436.90 11.4974 

3'A Year Term 
1st six months 50 230.00 6.0526 
Next year 65 298.90 7.8658 
Next year follow- 85 390.90 10.2868 
ing 
Final year 95 436.90 11.4974 
3 Year Term 
1st year 60 275.90 7.2605 
2nd year 85 390.00 10.2868 
3rd year 95 436.90 11.4974 

(d) Experienced Tradesperson's Allowance: 
Tradespersons employed in classifications 
listed in subparagraph (2)(d)(iii) of Clause 
30. —Wages of this award shall: 

(i) After 12 months' continuous service be 
paid an all purpose rate of $7.20 per 
week. 

(ii) After two years' continuous service, be 
paid an extra all purpose rate of $5.40 
per week, to total $12.60 per week. 

(iii) Painters, Carpenters, Plumbers, Brick- 
layers, BoilermakerAVelderSj Fitters 
and Turners, Fitters, Refrigeration Fit- 
ters/Mechanics, Welders, Panel Beaters 
and/or Spray Painters, Mechanical Fit- 
ters, Motor Mechanics, Machinists-First 
Class, Electrical Fitters, Electrical In- 
stallers, Automotive Electrical Fitters, 
Sheet Metal Workers, Fitters-Fuel In- 
jection appointed as such, Brake Equip- 
ment Fitters-Railway, Instrument Mak- 
ers and/or Repairers, Radio and Tele- 
phone Technicians and Servicemen, 
Electricians-Special Class appointed as 
such, Industrial Electricians appointed 
as such. Radio Communications Elec- 
tronic Technicians, Linespersons, Tele- 
communications Technicians, and Plant 
Mechanics. 

(e) Tool Allowance: 
(i) Tradespersons employed in classifica- 

tions listed in subparagraph (2)(e)(ii) of 
Clause 30. —Wages of this award shall 
be paid an all purpose rate of $9.00 per 
week. 
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(ii) Painters, Carpenters, Plumbers, Brick- 
layers. Boilermaker,'Welders, Fitters 
and Turners, Fitters. Refrigeration Fit- 
ters/Mechanics, Welders. Panel Beaters 
and/or Spray Painters, Mechanical Fit- 
ters, Motor Mechanics, Machinists-First 
class. Electrical Fitters. Electrical In- 
stallers, Automotive Electrical Fitters, 
Sheet Metal Workers, Fitters-Fuel In- 
jection appointed as such, Brake Equip- 
ment. Fitters-Railway. Instrument Mak- 
ers and/or Repairers, Radio and Tele- 
phone Technicians, Electricians-Special 
Class appointed as such, Industrial 
Electricians appointed as such, Line- 
spersons and Radio, Telephone 
Servicepersons, Telecommunications 
Technicians, Radio Communications 
Electrical Technicians and Plant Me- 
chanics. 

(iii) This allowance shall not be paid where 
the employer supplies the employee 
with all necessary tools. 

(iv) An employee in receipt of this allow- 
ance shall provide himself/herself with 
all basic and appropriate tools, kept in 
suitable condition, for the performance 
of his/her work. 

(v) An employee who fails to supply him- 
self/herself with all basic and appropri- 
ate tools shall not be entitled to this 
allowance until he/she complies with 
subparagraph (iv). 

(vi) The previous practice of the employer 
replacing worn-out and stolen tools 
shall be replaced by this subparagraph. 

(f) Running Shed Allowance: 
Tradespersons and their assistants engaged 

on trip maintenance work when employed on 
maintenance and repair work on diesel 
electric locomotive engines (other than work 
performed at a work bench) shall be paid an 
all purpose allowance of S20.50 per week for 
the life of the award. 

NOTE: This payment is in lieu of all 
special rates and disabilities as otherwise 
payable under this award. 

(g) Leading Hands: 
In addition to the appropriate rate pre- 

scribed in paragraph (a) of subclause (2) of 
this clause, a leading hand shall be paid: 

Per 
Week 

$ 
(i) If placed in charge of not less 13.20 

than two and not more than five 
other employees 

(ii) If placed in charge of more than 17.90 
five and not more that ten other 
employees 

(iii) If placed in charge of more than 25.60 
ten and not more than 20 other 
employees 

(iv) If placed in charge of more than 30.80 
20 other employees 

(h) Goldsworthy Mining Flexibility and Train- 
ing Allowances: 

In recognition of the flexibility that is 
provided, which results in an increase in 
training requirements: 

Employees who are not eligible for the 
experienced tradesperson or ticketed opera- 
tors allowance, are entitled to an all purpose 
allowance of— 

(i) S2.71 per week (seven cents per hour). 
(After 12 months in that classification). 

or 
(ii) $3.11 per week (eight cents per hour). 

(After 24 months in that classification), 
(i) Shift Tradespersons: 

A shift tradesperson (as defined) shall be 
paid a margin of $12.00 per week in addition 
to the appropriate wage for his/her classifica- 
tion. 

(j) Plumbers' Registration Allowance: 
A registered plumber will be entitled to an 

all purpose allowance of $16.70 per week, 
(k) Electrician's Licence Allowance: 

(i) An electrical fitter or an electrical 
installer or other electrical tradesperson 
as the case may be, who has success- 
fully completed his/her apprenticeship 
and who has obtained by examination 
and continues to possess a current State 
Energy Commission of Western Austra- 
lia "licence" of not less than B class 
standard shall, in addition to the wage 
prescribed by paragraph (a) of subclause 
(2) of this clause, be paid an allowance 
of $13.20. 

(ii) Dual Licence Allowance —An Electri- 
cal Tradesperson who holds a licence 
which is endorsed for both fitting and 
installing work, shall be paid an allow- 
ance, at the rate of $13.20 per week in 
respect of any week in which the 
tradesperson is allocated and performs 
both fitting and installing work. This 
allowance is payable in addition to the 
electrician's licence allowance. 

(iii) Special Permit —An apprentice who has 
completed his/her fourth year of appren- 
ticeship and who holds a special permit 
enabling him/her to perform the same 
range of work provided by the 'B' class 
licence shall be entitled to a flat weekly 
payment of $13.20 per week until such 
time as he/she is eligible to qualify for 
the 'B' class licence. 

(iv) Restricted Licence —A Fitter/ Refriger- 
ation, Instrument Maker and/or Repairer 
or Electronics Tradesperson who holds 
an appropriate restricted electrical li- 
cence pursuant to Regulations 22 and 23 
of the Electricity Act Regulations shall 
be paid a flat weekly allowance of 
$6.60. The allowance is not payable in 
respect of electrical permits. 

(v) The allowance specified herein shall not 
compound by overtime penalty rate or 
weekend holiday shift premium addi- 
tion. 

(I) P.H.E.D. In-Charge Allowance: 
An all purpose allowance of $10.50 per 

week shall be paid to Power House Engine 
Drivers In Charge. 

(m) Single Operative Power House Allowance: 
In a powerhouse manned by one power- 

house engine driver, that employee, in addi- 
tion to his/her normal classification shall be 
paid an additional $3.90 per week all purpose 
rate. In a powerhouse which is normally 
manned by more than one engine driver, on 
any occasion when it is manned by one 
driver, he/she shall be entitled to claim 8 
cents in addition to his/her normal hourly rate 
whilst so engaged. 

(n) Ticket Operator's Allowance: 
An employee: — 

(i) who is either a Ticketed Shovel Opera- 
tor, or Unrestricted Certificated Crane 
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Operator, or Locomotive Driver, or 
Power Station Engine Driver, and has 
been operating equipment which re- 
quires one of the above certificates, and 

(ii) is prepared to continue with the normal 
training procedure, and 

(iii) is available, subject to the provisions of 
paragraph 7 (10)(b), to work on any job 
for which he/she has been trained, and 

(iv) in his/her Department is available to be 
trained in work, subject to the provi- 
sions of paragraph 7(10)(b), which may 
be currently outside his/her range of 
skills will, in recognition of the forego- 
ing, be paid a Ticketed Operator's 
Allowance of— 
(aa) after 12 months continuous service 

in this classification, an all purpose 
rate of $7.20 per week; 

(bb) after two years continuous service 
in that classification, an all purpose 
rate of a further $5.40 per week to 
total $12.60 per week. 

(o) Coded Welders Allowance —Finucane Island 
A boilermaker welder who has success- 

fully completed his/her apprenticeship and 
who has obtained by examination and contin- 
ues to possess a current Australian Standard 
Code Certificate Number 3E, shall be paid an 
allowance of $6.20 per week extra. This 
allowance is a flat payment allowance and 
will be paid for each hour worked including 
overtime. Because the need for these skills is 
rare, there will be a maximum of two (2) 
appointments to this classification at any one 
time. However, if there is specific work in the 
future requiring this skill at another GML 
site, the work would be carried out by 
welders receiving this allowance. 

(3) The wage rate shall be varied in accordance with 
decisions of the Western Australian Industrial 
Relations Commission in respect to cost of living 
or similar hearings which result in a General Order 
being issued. 

(4) Classification of Equipment: 
(a) Drill Crews 

Grade 1—Bucyrus Erie 60R Operator 
Grade 2 —Deep hole airtrac drill operator. 
Grade 3 —Crawl I.R. Operators 

Travel Drill Operators 
Airtrac Drill (Non Deep Hole) 
Operators 

Grade 4 — 60R oiler, not capable of operating 
60R Drill 

(b) Ore Handling Equipment Operators 
Grade 1 — Crusher and Trainloader Operator 

Shiploader Operator 
Stacker Reclaimer Operator 

Grade 2 —Train Unloader 
Screen Plant Operator 
Bucket Wheel Reclaimer Operator 
Sample Plant Operator 
Boom Stacker Operator 
Primary Stacker Operator 

Grade 3 —Plant Labourer 
(5) Construction Allowance: 

An all purpose disabilities allowance of $6.20 
per week shall be paid to employees when 
employed on construction work. This allowance 
shall not apply to employees employed in a shop. 

10. Clause 32. —Redundancy of Employees: Delete 
paragraph (j) of subclause (10) of this clause and insert in 
lieu thereof the following: 

(j) The Company will arrange for the transportation 
of employees' personal effects, including tools but 
excluding boats, vehicles, caravans, sheds, ga- 
rages, and the like, to the location applicable in 
paragraph (h) of subclause (10) of this clause. 

Married employees who wish to transport their 
own personal effects will receive $795.40 and 
single employees $397.70. 

The provisions of this subclause do not apply 
in cases where the new employer accepts this 
responsibility. 

11. Clause 37. — Cyclone Shutdown: Delete subclause (4) 
of this clause and insert in lieu thereof the following: 

(4) An employee who is required to remain at work 
or who is called out to work during a red alert, as 
a result of a cyclone, shall be paid double his/her 
normal single hourly rate for each hour worked, 
except where this award provides for a higher rate 
and, in addition, he/she shall be paid $33.20 for 
each eight hours he/she remains at work during 
that red alert. 

Part II —Railway Traffic Operations 
12. Clause 3. —Shift Work and Shift Rosters: Delete 

placitum (c)(i)(bb) of subclause (6) of this clause and insert 
in lieu thereof the following: 

(bb) A crew member who is spare on the roster, ie not 
already rostered to relieve another shift, where 
less than 24 hours notice is given. The penalty 
applicable will be: 

Level 5 Driver $102.50 
Level 4 Driver $83.00 
Level 3 Trainee Driver $67.65 
Level 2 Trainee Driver $53.30 
Level 1 Trainee Driver $35.90 

13. Clause 4. —Hours: Delete subclause (2) of this clause 
and insert in lieu thereof the following: 

(2) Additional Hours 
An employee who accepts work in excess of the 

rostered hours for the shift shall be paid at the 
applicable rate specified for the employees classi- 
fication and is inclusive of an hourly rate 
calculated at the appropriate overtime rate, pro- 
portional meal break, shift penalty and disability 
allowances. 

The rates applicable are: 
Rate 
per 

Hour 
Level 5 $30.75 
Level 4 $25.60 
Level 3 $20.50 
Level 2 $16.40 
Level 1 $12.30 

14. Clause 5. — Remuneration: Delete this clause and 
insert in lieu thereof the following: 

5. — Remuneration. 
The annual income involves calculating an employ- 

ees earnings over a full 12 months operational working 
of the roster. The rate covers all payments for the, 
performance of all duties for the appropriate jobs on the 
roster and includes all disability payments, shift 
penalties, overtime, crib breaks and appropriate award 
payments including the clearance of all leave entitle- 
ments and then paying a proportionate fixed amount 
each fortnight. 

State Wage Case Decisions of the West Australian 
Industrial Relations Commission will be applied to the 
base salary (ie excluding crib and transport allow- 
ances), but shall exclude the District Allowance unless 
otherwise directly addressed in General Orders. 
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With respect to the Wage Employees Provident 
Fund, the current method of calculation of contribu- 
tions will remain unchanged. That is the five per cent 
"Provident contribution" is an amount equal to five 
per cent of the weekly award rate, as specified for the 
appropriate level in Part 1 Clause 30. —Wages of this 
award. The "award contribution" of three per cent is 
based on the weekly award rate, plus service pay and 
shift penalties for the appropriate level in Part I Clause 
30. —Wages of this award. If Insurance and Superannu- 
ation Commission guidelines change, the matter would 
have to be referred to the Trustees before any alteration 
to the fund rules occur. 

The annual salary applicable to each level is as 
follows: 

Annual 
Income 

S 
Locomotive Driver 

Level 5 Base Salary 63,888.92 
Dailv Base 245.73 
Crib 4,202.25 
Transport 2,241.20 
ANNUALISED TOTAL 70,332.37 
Fortnightly Pav 2,705.09 
Rostered Shift 270.51 

Locomotive Driver 
Level 5 Base Salary 

Dailv Base 
Crib' 
Transport 
ANNUALISED TOTAL 
Fortnightly Pay 
Rostered Shift 

Locomotive Driver 
Level 4 Base Salary 51,750.03 

Dailv Base 199.04 
Crib 4,202.25 
Transport 2.241.20 
ANNUALISED TOTAL 58,193.48 
Fortnightly Pay 2,238.21 
Rostered Shift 223.82 

Trainee Driver 
Level 3 Base Salary 42,166.69 

Dailv Base 162.18 
Crib' 4,202.25 
Transport 2,241.20 
ANNUALISED TOTAL 48,610.14 
Fortnightly Pay 1,869.62 
Rostered Shift 186.96 

Trainee Driver 
Level 2 Base Salarv 33,222.24 

Daily Base 127.78 
Crib 4,202.25 
Transport 2,241.20 
ANNUALISED TOTAL 39,665.69 
Fortnightly Pay 1,525.60 
Rostered Shift 152.56 

Trainee Driver 
Level 1 Base Salary 22,361.12 

Dailv Base 86.00 
Crib' 4,202.25 
Transport 2.241.20 
ANNUALISED TOTAL 28,804.57 
Fortnightly Pav 1,107.87 
Rostered Shift' 110.79 

15. Clause 6. —Allowances: Delete the amount "$4.20" 
and insert in lieu thereof the amount "$4.30". 

16. Clause 10. —Distant Work: Delete subclause (4) of 
this clause and insert in lieu thereof the following: 

(4) An employee who is required to stay away from 
their home site for one night but not more than five 
consecutive nights, shall be entitled to receive 
$6.60 for each night away from their home site, 
providing that this clause does not apply to 
employees who are required to remain away from 
home in accordance with their normal roster. 

Trainee Driver 
Level 2 Base Salary 

Daily Base 
Crib 
Transport 
ANNUALISED TOTAL 
Fortnightly Pay 
Rostered Shift 

Trainee Driver 
Level 1 Base Salary 

Daily Base 
Crib 
Transport 
ANNUALISED TOTAL 
Fortnightly Pay 
Rostered Shift 

IRON ORE PRODUCTION AND PROCESSING 
(MT NEWMAN MINING COMPANY PTY LIMITED) 

AWARD No. A 29 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BHP Iron Ore Limited 
and 

Building Trades Association of 
Unions of Western Australia 

(Association of Workers) and Others 
No. 1924 of 1991. 

COMMISSIONER J F GREGOR. 
24 February 1992. 

HAVING heard Mr E Pollard on behalf of the Applicant and 
Mr R Keegan on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Iron Ore Production and Processing (Mt 
Newman Mining Company Pty Limited) Award No. A 29 
of 1984 be varied in accordance with Schedule C and that 
such variation shall have effect from the beginning of the 
first pay period commencing on or after the: 

(a) 26th day of August 1991 in respect of employees 
engaged in classifications of Plumber and Painter 
at the Newman operations; 

(b) 14th day of October 1991 in respect of employees 
engaged in all other classifications detailed in 
Schedule C; 

and be further varied in accordance with Schedule D with 
effect from the first pay period on or after the 18th day of 
February 1992. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commissioner. 

Schedule C 
1. Clause 10. —Overtime: Delete paragraph (d) of 

subclause (5) of this clause and insert in lieu thereof the 
following: 

(d) Where pursuant to the provisions of this sub- 
clause, the employer is required to supply a meal 
to an employee free of charge he/she shall, if 
he/she is unable to supply that meal, pay to the 
employee $6.27 or a meal voucher in lieu thereof, 
but an employee may not elect to take payment in 
lieu of a meal when the employer is able to supply 
that meal. 
Provided that an employee engaged in any of the 
classifications described in paragraphs (a), (c), (d), 
(e) or (f) of subclause (1) of the First Schedule — 
Wages of this award and eligible to receive 
payment in lieu of being supplied with a meal or 
a meal voucher shall receive an amount of $6.46 
in lieu of the amount of $6.27 prescribed herein. 

2. Clause 17. —Special Rates and Provisions: 
A. Delete paragraph (c) of subclause (1) of this clause and 

insert in lieu thereof the following: 
(c) The said allowance is — 

Cents per Hour 
Group 1 64 
Group II 52 
Group III 39 

Notwithstanding the allowances prescribed in this 
paragraph the said allowance for an employee engaged 
in any of the classifications described in paragraphs (a), 
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(c), (d), (e) or (0 of subclause (1) of the First 
Schedule —Wages of this award is: 

Cents per Hour 
Group I 66 
Group 11 54 
Group III 40 

B. Delete subparagraph (i) of paragraph (j) of subclause 
(1) of this clause and insert in lieu thereof the following: 

(i) Subject to the provisions of subparagraph (ii) 
below where the conditions under which work is 
to be performed are exceptional an employee shall 
be paid 31 cents per hour, in addition to the 
appropriate disability group allowance or any 
other allowance to which he/she may be entitled. 

Provided that an employee engaged in any of 
the classifications described in paragraphs (a), (c), 
(d), (e) or (f) of subclause (1) of the First 
Schedule —Wages of this award shall be paid an 
amount of 32 cents in lieu of the amount of 31 
cents prescribed herein. 

C. Delete paragraph (c) of subclause (6) of this clause and 
insert in lieu thereof the following: 

(c) An employee engaged in work at Newman inside 
the epco sewage tanks, inside the industrial or 
main sewage pumping station pits or inside the 
clarifier or orbital tanks at the main sewage station 
(where such work is carried out below walkway 
level) shall, in addition to the allowance pre- 
scribed in (b) above be paid S3.50 on any day on 
which he/she is so employed. 

Provided that an employee engaged in any of 
the classifications described in paragraphs (a), (c), 
(d), (e) or (f) of the First Schedule — Wages of this 
award shall be paid an amount of S3.60 in lieu of 
the amount of S3.50 prescribed in paragraphs (a), 
(b) and (c) of this subclause. 

D. Delete subclause (15) of this clause and insert in lieu 
thereof the following: 

(15) A plumber who. in addition to satisfactorily 
completing an apprenticeship to his/her trade, 
holds by external examination registration issued 
pursuant to the Metropolitan Water Supply, 
Sewerage and Drainage Act shall be paid an 
allowance of $14.00 per week. 

3. Clause 18. —Service Payments: Delete subclause (1) of 
this clause and insert in lieu thereof the following: 

(1) Subject to the provisions of this clause, employees 
(including Apprentices) shall, in addition to 
payments otherwise due under this award, be paid 
service payments as follows: 

Per Week 
S 

After 3 months' continuous service 25.20 
After 6 months" continuous service 30.80 
After 12 months' continuous service 44.80 
After 18 months' continuous service 49.40 
After 2 years' continuous service 62.20 
After 3 years' continuous service 65.30 
After 4 years' continuous service 71.20 
After 5 years' continuous service 78.70 
After 6 years' continuous service 81.60 
After 7 years' continuous service 85.30 

Notwithstanding the payments prescribed herein em- 
ployees engaged in any of the classifications described 
in paragraphs (a), (c). "(d). (e) or (f) of subclause (1) of 
the First Schedule —Wages of this award shall be paid 
service payments as follows: 

Per Week 
$ 

After 3 months' continuous service 26.00 
After 6 months' continuous service 31.70 
After 12 months' continuous service 46.10 
After 18 months' continuous service 50.90 
After 2 years' continuous service 64.10 
After 3 vears' continuous service 67.30 

Per Week 
$ 

After 4 years' continuous service 73.30 
After 5 years' continuous service 81.10 
After 6 years' continuous service 84.00 
After 7 years' continuous service 87.90 

4. Clause 19. —District Allowance: Delete subclause (1) 
of this clause and insert in lieu thereof the following: 

(1) Subject to the provisions of subclause (3) of this 
clause in addition to the wages prescribed in the 
First Schedule —Wages of this award an allow- 
ance shall be paid at the rates set out below, to 
each employee employed within that area of the 
State situated between south latitude 24° and a line 
running east from Carnet Bay to the Northern 
Territory border —$17.60. 

Provided that employees engaged in any of the 
classifications described in paragraphs (a), (c), (d), 
(e) or (f) of subclause (1) of the First Schedule — 
Wages of this award shall be paid an allowance 
of $18.10 per week in lieu of the allowance 
prescribed herein. 

5. First Schedule —Wages: 
A. Delete paragraphs (c) and (f) of subclause (1) of this 

schedule and insert in lieu thereof the following: 
(c) Building Trades $ 

Carpenter and Joiner 450.00 
Painter 450.00 
Plumber 450.00 
Bricklayer 450.00 
Glazier 450.00 
Upholsterer 450.00 
Plasterer/Wall Tiler 450.00 

(f) Construction Mining and Energy 
Workers' Union 
Mobile Crane Driver 
Crane Driver Level 4 
Crane Driver Level 3 
Crane Driver Level 2 
Crane Driver Level 1 

475.50 
454.10 
444.60 
437.50 

B. Delete subclauses (2), (11) and (12) of this schedule 
and insert in lieu thereof the following: 

(2) In addition to the appropriate rate prescribed in 
subclause (1) hereof, a Leading Hand shall be 
paid — 

$ 
(a) if placed in charge of not less 12.70 

than two and not more than five 
other employees, or if other- 
wise appointed as such 

(b) if placed in charge of six and 17.70 
not more than ten other employ- 
ees, or if otherwise appointed as 
such 

(c) if placed in charge of 11 and not 25.20 
more than 20 other employees, 
or if otherwise appointed as 
such 

(d) if placed in charge of more than 31.40 
20 other employees, or if other- 
wise appointed as such 

Notwithstanding the rates prescribed herein em- 
ployees engaged in any of the classifications 
prescribed in paragraphs (a), (c), (d), (e) or (f) of 
subclause (1) of the First Schedule —Wages of 
this award shall in addition to the appropriate rate 
prescribed in subclause (1) hereof, be paid — 

$ 
(a) if placed in charge of not less 13.10 

than two and not more than five 
other employees, or if other- 
wise appointed as such 

(b) if placed in charge of six and 18.20 
not more than ten other employ- 
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S 
ees, or if otherwise appointed as 
such 

(c) if placed in charge of 11 and not 26.00 
more than 20 other employees. 
or if otherwise appointed as 
such 

(d) if placed in charge of more than 32.30 
20 other employees, or if other- 
wise appointed as such 

(11) (a) Employees employed as tradespersons in any 
of the classifications in paragraph (c) of 
subclause (1) and Level 4 and above in 
paragraphs (d) and (e) of subclause (1) of this 
schedule and apprentices indentured to such 
trades, shall be paid a tool allowance of S8.40 
per week. 

(b) This allowance shall not be paid where the 
employer supplies the employee with all 
necessary tools. 

(c) An employee in receipt of this allowance 
shall provide himself/herself with all basic 
and appropriate tools, kept in suitable condi- 
tion, for the performance of his/her work. 

(d) An employee who fails to supply himself/ 
herself with all basic and appropriate tools 
shall not be entitled to this allowance until 
he/she complies with paragraph (c) hereof. 

(e) The previous practice of the employer replac- 
ing worn-out and stolen tools shall be 
replaced by this subclause. 

(12) Experienced Tradesperson's Allowance 
A qualified tradesperson shall, after 12 months' 

continuous service with the employer, be paid an 
allowance of $6.70 per week for all purposes 
which shall be increased to $12.20 per week after 
a further 12 months' continuous service. 

Schedule D 
1. Clause 5. —Contract of Employment: Immediately 

following paragraph (d) of subclause (11) of this clause, 
insert the following new paragraph: 

(e') Notwithstanding the provisions of this clause 
employees engaged in any of the Building Trades 
classifications prescribed in paragraph (c) of 
subclause (1) of the First Schedule —Wages of 
this award, shall perform all duties within the 
classification structure under the appropriate guid- 
ance and supervision. 

2. Clause 20. —Mixed Functions: Delete subclause (1) of 
this clause and insert in lieu thereof the following: 

(1) An employee engaged during ordinary hours 
and/or overtime on duties carrying a higher rate 
of pay than his/her ordinary classification shall be 
paid the higher rate for the time so engaged, but 
if so engaged for an aggregate of two hours or 
more he/she shall be paid the higher rate for the 
whole day or shift. 

Provided that the provisions of this subclause 
shall not apply to employees engaged in the 
classifications in paragraphs (a) and (c) of 
subclause (1) and the classification Level 4 and 
above in paragraphs (d) and (e) of sublcause (1) 
of the First Schedule —Wages of this award. 

3. Clause 35. —Definitions: Delete subclause (3) of this 
clause and insert in lieu thereof the following: 

(3) Building Trades 
(a) Building Maintenance Tradesperson — Level 4 

A Building Maintenance Tradesperson Level 4 
is an employee who holds a trade certificate or 
tradesperson's certificate as a: 

Carpenter and Joiner 
Plumber 
Painter 

and is able to exercise the skills and knowledge 
of that trade and works to the current trade 
syllabus. 

The skills/duties of a Building Maintenance 
Tradesperson at Level 4 are: 

(i) Understands and applies quality control 
techniques. 

(ii) Exercises good interpersonal communication 
skills. 

(iii) Exercises discretion within the scope of this 
grade. 

(iv) Performs work under general supervision, 
either individually or in a team environment. 

(v) Performs work which while primarily involv- 
ing the skills of the employees trade is 
incidental to the primary task and facilitates 
the completion of the whole task. Such 
incidental work would not require additional 
formal technical training, and may be of a 
non trade nature to allow completion of the 
whole task. 

(vi) Works from drawings, prints, plans and 
manuals. 

(b) Building Maintenance Tradesperson — Level 5 
A Building Maintenance Tradesperson — Level 

5 is an employee who holds a trade certificate or 
tradesperson's certificate as a: 

Carpenter and Joiner 
Plumber 
Painter 

who has completed a minimum of 80 appropriate 
hours in addition to the training requirements of 
a tradesperson at Level 4 —this can include vendor 
or in-house training. 

A Building Maintenance Tradesperson Level 5 
works above and beyond a tradesperson at Level 
4 to the level of his/her training: 

(i) Exercises the skills attained through satisfac- 
tory completion of the training prescribed of 
this level. 

(ii) Recording and reporting faults accurately. 
(iii) Provides trade guidance and assistance as 

part of a work team. 
(iv) Exercises discretion within the scope of this 

grade. 
(v) Works under general supervision either indi- 

vidually or in a team environment. 
(vi) Understands and implements quality control 

techniques. 
(vii) Basic skills required for a Level 5 Building 

Maintenance Tradesperson in the following 
trades: 
Carpenter and Joiner: 
Essential Components 
• Tiling and Plastering 
• Painting 
• Concrete Work 
• Gas Welding 
• Basic Plumbing 
Plumber or Painter: 
• Carpentry 
• Plumbing 
• Tiling and Plastering 
• Glazing 
• Painting 
• Bricklaying 
• Concrete Work 
• Gas Welding 
Optional Components subject to Operational 
Requirements: 
• Vinyl and Carpet flooring 
• Roofing (guttering, flashings, downpipes) 
• Fencing and Signposting 
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• Basic Brick Laying 
• Basic Computer Keyboard work 
• Operate forklift and other trade related 
lifting equipment 

(c) Building Maintenance Tradesperson — Level 6 
(NEWMAN ONLY) 
A Building Maintenance Tradesperson Level 6 is 
an employee who holds a trade certificate or 
tradesperson's certificate as a: 

Carpenter and Joiner 
Plumber 
Painter 

who has completed a minimum of 160 hours 
TAPE (or equivalent TAPE modules) accredited 
training plus a minimum of 80 hours vendor/in- 
house training. Such courses must be of equal 
benefit to both the Company and the employee. 

4. First Schedule —Wages: Delete paragraph (c) of 
subclause (1) of this schedule and insert in lieu thereof the 
following: 

(c) Building Trades 
Level 4 S 
Building Maintenance Tradesperson 450.00 
as defined 
Level 5 
Building Maintenance Tradesperson 472.50 
as defined 
Level 6 
Building Maintenance Tradesperson 495.00 
as defined 

IRON ORE PRODUCTION AND PROCESSING (MT. 
NEWMAN MINING COMPANY PTY LIMITED) 

AWARD 
No. A 29 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BMP Iron Ore Ltd 

and 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch and Others. 
No. 740A (I) of 1991 (R2). 

COMMISSIONER J F GREGOR. 
24 February 1992. 

Order. 
HAVING heard Mr J Stockden on behalf of the Applicant 
and Mr D Mdntyre on behalf of the Construction, Mining 
and Energy Workers' Union of Australia, Western Austra- 
lian Branch and Mr D Bartlem on behalf of the Amalga- 
mated Metal Workers and Shipwrights Union of Western 
Australia, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Iron Ore Production and Processing (Mt. 
Newman Mining Company Ply Limited) Award No. A 
29 of 1984 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
or after — 

(1) 2 August 1991 in respect to employees 
engaged in classifications of Mobile Crane 
Driver as prescribed in subparagraph (f)(ii) of 
subclause (1) of the First Schedule —Wages, 
of this award. 

(2) 13 September 1991 in respect to employees 
engaged in classifications of Mobile Crane 
Driver as prescribed in subparagraph (f)(m) 

of subclause (1) of the First Schedule- 
Wages, of this award. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10. —Overtime: Delete paragraph (d) of 

subclause (5) of this clause and insert in lieu thereof the 
following: 

(d) Where pursuant to the provisions of this sub- 
clause, the employer is required to supply a meal 
to an employee free of charge. He/she shall, if 
he/she is unable to supply that meal, pay to the 
employee $6.27 or a meal voucher in lieu thereof, 
but an employee may not elect to take payment in 
lieu of a meal when the employer is able to supply 
that meal. 

Provided that an employee (including an ap- 
prentice) engaged in any of the classifications 
described in paragraphs (a), (d) and (e), or 
subparagraphs (f)(ii) and (f)(iii) of subclause (1) 
of the First Schedule —Wages of this award and 
eligible to receive payment in lieu of being 
supplied with a meal or a meal voucher shall 
receive an amount of $6.46 in lieu of the amount 
of $6.27 prescribed herein. 

2. Clause 11. —Shift Work: Delete paragraph (a) of 
subclause (3) of this clause and insert in lieu thereof the 
following: 

(a) Subject to the provisions of this clause an 
employee employed on shift work shall, in 
addition to his/her ordinary rate of wage be paid 
for each hour worked — 

Per Hour 
Extra 

(i) If a two shift employee 80 cents 
(ii) If a three or four shift employee 88 cents 

or if engaged on permanent 
night shift 

Notwithstanding the amounts prescribed in this 
subclause an employee (including an apprentice) 
engaged in any of the classifications described in 
paragraphs (a), (d) and (e) and subparagraphs 
(f)(ii) and (f)(iii) of subclause (1) of the First 
Schedule —Wages of this award shall be paid for 
each hour worked — 

Per Hour 
Extra 

(i) If a two shift employee 82 cents 
(ii) If a three or four shift employee 91 cents 

or if engaged on permanent 
night shift 

3. Clause 13. —Weekend Work: Delete subclause (4) of 
this clause and insert in lieu thereof the following: 

(4) In addition to the rates hereinbefore prescribed 
shift employees shall be paid the extra rate 
prescribed in paragraph (a) of subclause (3) of 
Clause 11. —Shift Work of this award for each 
hour worked on Saturday and Sunday; provided 
that where work is done in ordinary hours on 
afternoon shift on those days, an extra rate -of 
$2.36 and $2.51 respectively shall be substituted 
for the amounts prescribed in paragraph (a) of 
subclause (3) of Clause 11. —Shift Work of this 
award. 

Provided that an employee (including an ap- 
prentice) engaged in any of the classifications 
described in paragraphs (a), (d) and (e) and 
subparagraphs (f)(ii) and (f)(ii') of subclause (1) 
of the First Schedule —Wages of this award shall 
be paid an extra rate of $2.43 and $2.59 
respectively in lieu of the amounts prescribed 
herein. 
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4. Clause 17.— Special Rates and Provisions: Delete 
paragraph (c) of subclause (1) of this clause and insert in lieu 
thereof the following: 

(c) The said allowance is — 
Cents per 

Hour 
Group I 64 
Group II 52 
Group III 39 
Notwithstanding the allowances prescribed 
in this paragraph the said allowance for an 
employee (including an apprentice) engaged 
in any of the classifications described in 
paragraphs (a), (d) and (e) and subparagraphs 
(f)(ii) and (O(ii') of subclause (1) of the First 
Schedule —Wages of this award is: 

Cents per 
Hour 

Group I 66 
Group II 54 
Group III 40 

5. Clause 18. —Service Payments: Delete subclause (1) of 
this clause and insert in lieu thereof the following: 

(1) Subject to the provisions of this clause, employees 
(including Apprentices) shall, in addition to 
payments otherwise due under this award, be paid 
service payments as follows: 

Per Week 
$ 

After 3 months' continuous service 25.20 
After 6 months' continuous service 30.80 
After 12 months' continuous service 44.80 
After 18 months' continuous service 49.40 
After 2 years' continuous service 62.20 
After 3 years' continuous service 65.30 
After 4 years' continuous service 71.20 
After 5 years' continuous service 78.70 
After 6 years' continuous service 81.60 
After 7 years' continuous service 85.30 

After 3 months' continuous service 25.20 
After 6 months' continuous service 30.80 
After 12 months' continuous service 44.80 
After 18 months' continuous service 49.40 
After 2 years' continuous service 62.20 
After 3 years' continuous service 65.30 
After 4 years' continuous service 71.20 
After 5 years' continuous service 78.70 
After 6 years' continuous service 81.60 
After 7 years' continuous service 85.30 
Notwithstanding the payments prescribed herein 
employees (including apprentices) engaged in any 
of the classifications described in paragraphs (a), 
(d) and (e) and subparagraphs (f)(ii) and (f)(iii) of 
'subclause (1) of the First Schedule —Wages of 
this award shall be paid service payments as 
follows: 

Per Week 
$ 

After 3 months' continuous service 26.00 
After 6 months' continuous service 31.70 
After 12 months' continuous service 46.10 
After 18 months' continuous service 50.90 
After 2 years' continuous service 64.10 
After 3 years' continuous service 67.30 
After 4 years' continuous service 73.30 
After 5 years' continuous service 81.10 
After 6 years' continuous service 84.00 
After 7 years' continuous service 87.90 

6. Clause 19. —District Allowance: Delete subclause. (1) 
of this clause and insert in lieu thereof the following: 

(1) Subject to the provisions of subclause (3) of this 
clause in addition to the wages prescribed in the 
First Schedule —Wages of this award an allow- 
ance shall be paid at the rates set out below, to 
each employee employed within that area of the 
State situated between south latitude 24° and a line 
running east from Carnet Bay to the Northern 
Territory border —SI7.60. 

Provided that employees (including appren- 
tices) engaged in any of the classifications 
described in paragraphs (a), (d) and (e) and 
subparagraphs (f)(ii) and (f)(ni) of subclause (1) 
of the First Schedule —Wages of this award shall 
be paid an allowance of $18.10 per week in lieu 
of the allowance prescribed herein. 

7. First Schedule —Wages: 

A. Delete paragraph (!) of subclause (1) of this schedule 
and insert in lieu thereof the following: 

(f) Construction Mining and Energy Workers' 
Union 

(i) Carpenter and Joiner 
(ii) Newman Only 

Mobile Crane Driver 
Up to but not including 10 
tons 
10 tons and up to but not 
including 20 tons 
20 tons and up to but not 
including 40 tons 
40 tons and up to but not 
including 100 tons 
100 tons and over (includ- 
ing Manitowoc) 

(iii) Hedland Only 
Mobile Crane Driver Up 
to but not including 10 
tons 
10 tons and up to but not 
including 20 tons 
20 tons and up to but not 
including 40 tons 
40 tons and up to but not 
including 100 tons 
100 tons and over (includ- 
ing Manitowoc) 

B. Delete subclause (2) of this schedule and i 
thereof the following: 

insert m lieu 

(2) Leading Hands 
In addition to the appropriate rate prescribed in 
subclause (1) hereof, a Leading Hand shall be 
paid — 

(a) if placed in charge of not less 12.70 
than two and not more than five 
other employees, or if other- 
wise appointed as such 

(b) if placed in charge of six and 17.70 
not more than ten other employ- 
ees, or if otherwise appointed as 
such 

(c) if placed in charge of 11 and not 25.20 
more than 20 other employees, 
or if otherwise appointed as 
such 

(d) if placed in charge of more than 31.40 
20 other employees, or if other- 
wise appointed as such 

Notwithstanding the rates prescribed herein em- 
ployees engaged in any of the classifications 
prescribed in paragraphs (a), (d) and (e) or 
subparagraphs (f)(ii) and (f)(iii) of subclause (1) 
of the First Schedule —Wages of this award shall 
in addition to the appropriate rate prescribed in 
subclause (1) hereof, be paid — 

(a) if placed in charge of not less 
than two and not more than five 
other employees, or if other- 
wise appointed as such 

(b) if placed in charge of six and 
not more than ten other employ- 
ees, or if otherwise appointed as 
such 

(c) if placed in charge of 11 and not 
more than 20 other employees, 
or if otherwise appointed as 
such 
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$ 
(d) if placed in charge of more than 32.30 

20 other employees, or if other- 
wise appointed as such 

C. Delete subclause (13) of this schedule and insert in lieu 
thereof the following: 

(13) Certificated Operator's Allowance 
The following shall be paid for all purposes to 
employees who are operators of equipment cov- 
ered by the Construction, Mining and Energy 
Workers' Union classifications and who are 
certificated in the calling in which they are 
employed. 
(a) $6.70 after 12 months' continuous service; 
(b) $12.10 after two years' continuous service. 

IRON ORE PRODUCTION AND PROCESSING 
(MT. NEWMAN MINING COMPANY PTY LIMITED) 

Award No. A 29 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

BMP Iron Ore Ltd 
and 

The Construction, Mining and 
Energy Workers' Union of Australia, 

Western Australian Branch and Others. 
No. 740A (II) of 1991 (R2). 

COMMISSIONER J.F. GREGOR. 
24 February 1992. 

Order. 
HAVING heard Mr J Stockden on behalf of the Applicant 
and Mr D Mdntyre on behalf of the Construction, Mining 
and Energy Workers' Union of Australia, Western Austra- 
lian Branch and Mr D Bartlem on behalf of the Amalga- 
mated Metal Workers and Shipwrights Union of Western 
Australia, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Iron Ore Production and Processing (Mt. 
Newman Mining Company Pty Limited) Award No. A 
29 of 1984 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 30th day of January 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5. — Contract of Employment: Delete paragraph 

(b) of subclause (11) of this clause and insert in lieu thereof 
the following: 

(b) An employee engaged in any of the classifications 
described in subparagraph (l)(f)(ii) of the First 
Schedule —Wages of this award shall perform all 
duties within that classification structure under the 
appropriate guidance and supervision. 

2. Clause 35. —Definitions: Immediately following sub- 
clause (7) of this clause insert the following new subclause: 

(8) Crane Driver —Level 1 
An employee in this classification will operate 

or train to operate mobile cranes (Within three 
months) (within the limit of DOSHWA Certificate 
3-B) and will perform all those tasks and skills 
listed in this classification. 

0 Prerequisites: 
— WA 'B' or 'C Class Drivers Licence as 

required. 

Skills/Duties: 
— Escort Duties 
— Breaking down/making up/transporting 

(cranes/lifting gear) 
— Carry out maintenance checks —oil levels, 

hoses etc 
— Carry out safety checks —lifting beams, 

slings, ropes associated with cranes 
— Clean crane/carrier 
— Follow appropriate radio procedure 
— Basic servicing, refuelling/lube of cranes and 

related equipment 
— Dogman duties as per Dogman Certificate of 

Competency 
— Assist with crane related activities 
— Assist tradespersons in carrying out crane 

maintenance 

• Training Requirements: 
— DOSHWA Certificate 3B or equivalent 

(within three months) 
— Dogman Certificate of Competency Course 

"D" licence (within 12 months) 
— WA "C" supplementary class Drivers licence 

• Nominated Skills/Duties: 
— Senior First Aid 
— Company Railroad Safe Working Certificate 

(provided for by the Company) 
— Make up chains 
— DOSHWA Certificate 3-D-2 or equivalent 

Crane Driver—Level 2 
An employee in this classification will operate 

mobile cranes (within the limit of DOSHWA 
Certificate 3-D-2) and will perform all those tasks 
and skills listed in this classification. 
0 Prerequisites: 
— DOSHWA Certificate 3-D-2 or equivalent 
— Dogman Certificate of Competency Course 

"D" licence 
— WA "C" supplementary class Drivers licence 

Skills/Duties: 
— Escort Duties 
— Breaking down/making up/transporting 

(cranes/lifting gear) 
— Carry out maintenance checks —oil levels, 

hoses etc 
— Carry out safety checks —lifting beams, 

slings, ropes associated with cranes 
— Clean crane/carrier 
— Follow appropriate radio procedure 
— Basic servicing, refuelling/lube of cranes and 

related equipment 
— Dogman duties as per Dogman Certificate of 

Competency 
— Assist with crane related activities 
— Assist tradespersons in carrying out crane 

maintenance 

• Nominated Skills/Duties: 
— Senior First Aid 
— Company Railroad Safe Working Certificate 

(provided for by the Company) 
— Make up chains 
— DOSHWA Certificate 3-D-3 or equivalent 

Crane Driver —Level 3 
An Employee in this classification will operate 

mobile cranes (within the limit of DOSHWA 
Certificate 3-D-3) and will perform all those tasks 
and skills listed in this classification. 
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® Prerequisites: 
— DOSHWA Certificate 3-D-3 or equivalent 
— Dogman Certificate of Competency Course 

"D" licence 
— WA "C" supplementary class Drivers licence 

Skills/Duties: 
— Escort Duties 
— Breaking down/making up/transporting 

(cranes/lifting gear) 
— Carry out maintenance checks —oil levels, 

hoses etc 
— Carry out safety checks —lifting beams, 

slings, ropes associated with cranes 
— Clean crane/carrier 
— Follow appropriate radio procedure 
— Basic servicing, refuelling/lube of cranes and 

related equipment 
— Dogman duties as per Dogman Certificate of 

Competency 
— Assist with crane related activities 
— Assist tradespersons in carrying out crane 

maintenance 

® Nominated Skills/Duties: 
— Senior First Aid 
— Company Railroad Safe Working Certificate 

(provided for by the Company) 
— Make up chains 
— BMP Iron Ore Rigging Course 

Crane Driver — Level 4 
An employee in this classification will operate 

mobile cranes and will perform all those tasks and 
skills listed in this classification, 

• Prerequisites: 
— BHP Iron Ore Rigging Course 
— DOSHWA Certificate 3-D-3 or equivalent 
— Dogman Certificate of Competency Course 

"D" licence 
— WA "C" supplementary class Drivers licence 

Skills/Duties: 
— Escort Duties 
— Breaking down/making up/transporting 

(cranes/lifting gear) 
— Carry out maintenance checks —oil levels, 

hoses etc 
— Carry out safety checks —lifting beams, 

slings, ropes associated with cranes 
— Clean crane/carrier 
— Follow appropriate radio procedure 
— Basic servicing, refuelling/lube of cranes and 

related equipment 
— Dogman duties as per Dogman Certificate of 

Competency 
— Assist with crane related activities 
— Assist tradespersons in carrying out crane 

maintenance 
— Rigging duties- 

Rigging involved in the positioning and 
dismantling of equipment or any material 
that requires the use of gear. This will 
involve: 
— Safe working loads for ropes, chains and 

slings 
— Splicing and knotting of ropes and the 

making of slings 
— Safe working loads of, and uses for. gear 

and equipment 
— Slinging and lifting of heavy loads 

• Nominated Skills/Duties: 
— Senior First Aid 
— Company Railroad Safe Working Certificate 

(provided for by the Company) 
— Make up chains 

3. First Schedule —Wages: Delete paragraph (f) of 
subclause (1) of this schedule and insert in lieu thereof the 
following: 

(f) Construction Mining and Energy Workers' Union 
$ 

(i) Carpenter and Joiner 435.00 
(ii) Crane Driver Level 4 475.50 

Crane Driver Level 3 454.10 
Crane Driver Level 2 444.60 
Crane Driver Level 1 437.50 

LICENSED ESTABLISHMENTS (RETAIL & 
WHOLESALE) AWARD 

No. R23 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Burns Philp and Co Ltd and Others. 

No. 43 of 1992. 
COMMISSIONER O.K. SALMON. 

25 February 1992. 
Order. 

HAVING heard Mr M. Bishop on behalf of the Applicant 
and Ms M. Vincent on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Licensed Establishments (Retail & Whole- 
sale) Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 25 February 1992. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 21. —Wages: 

A. In Part I —Retail Establishments delete the figures 
shown therein, and insert in lieu the following — 

(1) (a) 379.40 
(b) 386.30 
(c) (i) 389.80 

(ii) 399.40 
(iii) 415.90 

(d) (i) 396.40 
(ii) 405.30 
(iii) 422.60 

(e) 390.60 
(f) (i) 400.40 

(ii) 409.80 
(iii) 426.30 

(g) 395.40 
(h) (i) 405.90 

(ii) 414.60 
(iii) 432.10 

B. In Part II —Wholesale and Other Establishments 
delete the figures shown therein, and insert in lieu 
the following — 
(1) (a) 417.30 

(b) 379.40 
(c) (i) 389.80 

(ii) 398.40 
(iii) 416.90 
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(d) (i) 363.10 
(e) 390.60 
(0 (i) 401.00 

(ii) 409.80 
(Hi) 427.30 

(g) 395.40 
(h) (i) 405.90 

(ii) 413.60 
(iii) 432.10 

MENTAL HEALTH NURSES' CONSOLIDATED 
AWARD 1981. 
No. 13 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The West Australian Psychiatric Nurses" Association 

(Union of Workers) 
and 

The Honourable Minister for Health. 
No. 1336(B) of 1990. 

COMMISSIONER J.A. NEGUS. 
13 August 1991. 

Reasons for Decision. 
THE COMMISSIONER; By this application the parties 
seek to amend the Mental Health Nurses Consolidated 
Award No. 13 of 1947 in two respects. 

The first amendment to Clause 6. —Hours, proceeds by 
consent and seeks to add further flexibility to the manner in 
which employees may take their accrued days off. 

The second leg of the application seeks to reinsert into 
Clause 22.—Rates of Pay and Allowances, a subclause 
dealing with certificate allowances. Such a subclause had 
been formerly included in the award and was inadvertently 
omitted by the parties from their agreed schedule when 
Application No. 1279(B) of 1987 was processed in the 
Commission. They had overcome their difficulty by 
continuing to pay the allowances through administrative 
action and now they sought to correct the award prescrip- 
tion. 

In the meantime, a dispute had arisen over the proper 
application of the allowances. It appears that varying 
interpretations had been placed on the subclause by officers 
in different workplaces. The dispute became the subject of 
a conference before the Chief Commissioner pursuant to 
s.44 of the Act (No. C264 of 1991). As a result of the 
conciliation process it was agreed that the decision in the 
instant proceedings would settle the matter. 

In its original form, the qualification allowance was 
inserted in the award by consent via Application No. 31 of 
1978. It reads as follows: — 

"(9) In addition to the ordinary wages prescribed in this 
clause special allowances as set out in this 
subclause shall be paid to — 
(a) a nurse holding a post graduate diploma 

obtained from a recognised college of nurs- 
ing. university or college of advanced educa- 
tion and required in his/her employment — 

Per Week 
$ 

(i) Six months study 8.60 
(ii) Twelve months study 14.40 

(b) a nurse holding a post basic 
certificate endorsed by the 
Nurses Board of W.A. and 
required in his/her employ- 
ment— 

(i) Six months study 5.70 
(ii) Twelve months study 6.70" 

In the intervening period, with the development of new 
fields of study and new tertiary academic institutions 
offering a variety of relevant courses, some confusion has 
arisen as to the proper payment of the allowance. Some 
nurses have been in receipt of two payments made 
cumulatively under subclauses (a) and (b) and the employers 
have formed the view that double dipping has occurred. 

With a view to making it clear to all concerned that only 
one allowance should be payable, the Respondent employers 
submitted that the subclause should read: — 

"(6) In addition to the ordinary wages prescribed in this 
Clause special allowances as set out in this 
subclause shall be paid to nurses as follows: 
(a) A nurse holding a post graduate tertiary 

qualification obtained from a recognised 
college of nursing, university or college of 
advanced education and required in his/her 
employment: 

Per Week 
$ 

(i) six months study 19.40 
(ii) twelve months study 32.40 

(b) A Nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western 
Australia and required in his/her employ- 
ment: 

Per Week 
$ 

(i) six months study 10.80 
(ii) twelve months study 15.00 

Provided that an education qualification entitling the 
holder to an allowance under subclause (a) shall not 
attract an additional allowance under subclause (b)." 

Ms McLeod, on behalf of the Applicant Union proffered 
an alternative wording which would have the effect of 
providing a certificate allowance to nurses who complete the 
diploma course which is becoming the basic qualification 
for nurses of the future. The addition of placitum (c) would 
then provide for a second allowance to be added to the first. 
Her proposed subclause reads: — 

"(6) In addition to the ordinary wages prescribed in this 
clause special allowances as prescribed in this 
subclause shall be paid to nurses as follows: 
(a) A nurse holding a qualification over and 

above their basic qualification at the level up 
to and including a diploma obtained from a 
recognised college of nursing, university, 
TAPE or college of advanced education and 
required in his/her employment: 

Per Week 
$ 

(i) six months study 19.40 
(ii) twelve months study 32.40 

(b) A nurse holding a qualification over and 
above their basic qualification recognised by 
the Nurses Board of Western Australia and 
which is required in his/her employment: 

Per Week 
S 

(i) six months study 10.80 
(ii) twelve months study 15.00 

(c) A nurse holding a higher quali- 15.00 
fication over and above the 
qualification as described in (a) 
of this subclause and which is 
required in his/her employ- 
ment: 

Provided that an entitlement to an allowance under 
(b) of this subclause shall be cumulative upon an 
entitlement under (a) of this clause where a single 
course of study gained the qualification." 

Evidence was adduced from Mr G.J. Smith who was one 
of the aggrieved workers whose situation came to notice by 
way of the conference pursuant to S.44 of the Act (supra). 
There were extensive submissions from the advocates and 
Messrs Thompson and Howard, in their evidence, attempted 
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to throw further light on the situation from the vantage point 
of Directors of Nursing who have carried the burden of 
approving payments of the allowance in individual cases. 

It is not necessary to summarise all of the views place 
before me. The opposing positions are quite clear. The 
employers believe that a maximum payment of S32.40 
should apply and they are content to offer some salary 
maintenance during an interim period for those nurses who 
have been in receipt of the additional $15.00. They draw a 
distinction between two groups however and suggest that 
nurses in the position evidenced by Mr Smith should revert 
immediately to the single allowance. The Union, of course, 
is intent upon maintaining the situation whereby a total of 
$47.40 can properly be paid. 

It is my understanding of the history of the allowances 
that the original intent was to provide an incentive for 
Mental Health Nurses to undertake further training which 
would achieve for them a registration as general nurses. The 
training was made available by an 'apprenticeship' arrange- 
ment and nurses who achieved the dual registration were 
paid the allowance which has now grown to $15.00. It seems 
that the availability of tertiary academic courses in nursing 
created opportunities for further professional development 
and Directors of Nursing agreed to pay the additional $32.40 
allowance to dual registered nurses who completed the 
diploma or degree course. It was also paid to some other 
nurses who held what were seen to be useful or appropriate 
extra qualifications. While the employers acknowledge that 
there may have been some double counting involved in 
paying the two allowances cumulatively and they seek to 
amend the award to clarify the matter for future, they say 
that salary maintenance should apply to ease the transition 
period for the recipients of the allowances. 

Mr Smith and others are seen by the employers to have 
been paid the allowance twice for a single course of study. 
The completion of a tertiary diploma satisfies the require- 
ments of general registration and it is argued with some 
force that the initial $15.00 allowance is appropriate reward 
for that achievement. Further study beyond the diploma to 
degree level should attract the $32.40 and that should be the 
end of the matter. That indeed is the effect of the amended 
provision now sought by the employers. 

To a certain extent the whole argument is academic 
because in general nursing, with the advent of 'professional 
rates' or 'national rates' which have markedly improved the 
remuneration of nurses, certificate allowances as such have 
been abolished and absorbed. Against that background I was 
mildly surprised to learn that Mental Health Nurses, who 
achieve promotion to Level 3 positions which have higher 
level qualifications as essential selection criteria, continued 
to received the certificate allowance. 

The award will be amended so as to put it beyond doubt 
that the maximum allowance payable is the $32.40 amount 
and the two payments cannot be aggregated. The question 
of salary maintenance for those nurses who have been in 
receipt of the extra payment is one which does not require 
an order of the Commission. There is ample precedent for 
such an arrangement to be dealt with administratively but 
I cannot agree with the employer's view that all of their 
affected employees should not be treated alike. From the 
standpoint of a fair go all round it is not reasonable to say 
that one error by Director A was in a different category from 
a similar error made later by Director B. Salary mainte- 
nance, if it is to apply at all. should be applied to all 
employees who have been receiving the two allowances 
cumulatively. 

Appearances: 
Ms L. McLeod appeared on behalf of the Applicant. 

Mr P. Northway, with him, Ms M. Kaempf appeared on 
behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The West Australian Psychiatric Nurses' Association 
(Union of Workers) 

and 

The Honourable Minister for Health. 

No. 1336(B) of 1990. 

Mental Health Nurses' Consolidated Award 1981 
No. 13 of 1947. 

COMMISSIONER J.A. NEGUS. 

28 February 1992. 
Order. 

HAVING heard Ms L. McLeod on behalf of the Applicant 
Union and Mr P. Northway and Ms M. Kaempf on behalf 
of the Respondent Employers, the Commission pursuant to 
the powers conferred by the Industrial Relations Act 1979 
hereby orders — 

That the Mental Health Nurses' Consolidated Award 
1981 No. 13 of 1947 as amended be further varied with 
effect from the 15th day of August 1991, in accordance 
with the following Schedule: — 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 6. —Hours: Delete paragraph (b) of subclause 
(1) of this clause and insert in lieu thereof the following: 

(b) (i) Except where provided elsewhere in this 
award the ordinary hours shall be worked 
with two hours of each week's work accruing 
as an entitlement to a maximum of 12 
Accrued Days Off which shall be taken as a 
minimum period of 5 consecutive accrued 
days off in conjunction with a period of 
annual leave or at a time mutually acceptable 
to the employee and the employer. 

(ii) Notwithstanding the provisions of paragraph 
(i) of this subclause where an employer and 
employee mutually agree Accrued Days Off 
may be taken in a period of less than five 
consecutive days, provided that any period 
shall be a full day or a multiple thereof. 

2. Clause 22. —Rates of Pay and Allowances: Immedi- 
ately following subclause (5) of this clause, add a new 
subclause as follows: 

(6) In addition to the ordinary wages prescribed in this 
Clause special allowances as set out in this 
subclause shall be paid to nurses as follows: 

(a) A nurse holding a post graduate tertiary 
qualification obtained from a recognised 

"college of nursing, university or college of 
advanced education and required in his/her 
employment: 

Per Week 
$ 

(i) six months study 19.40 
(ii) twelve months study 32.40 

(b) A nurse holding a post basic certificate endorsed 
by the Nurses' Board of Western Australia and 
required in his/her employment: 

Per Week 
$ 

(i) six months study 10.80 
(ii) twelve months study 15.00 
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Provided that an educational qualification entitling 
the holder to an allowance under subclause (a) shall not 
attract an additional allowance under subclause (b). 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ELECTRICAL CONTRACTING INDUSTRY AWARD 
No. R22 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia and Another 
and 

Otraco (International) Pty Ltd & Others. 
No. 1959 of 1990. 

Metal and Electrical Trades (Argyle Diamond Mine) 
Maintenance Order 

No. C 2827 of 1989. 
COMMISSIONER J. F. GREGOR. 

21 February 1992. 
Order. 

HAVING heard Mr F. Logan on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western Australia 
and the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and Mr P 
Stillman on behalf of the Respondents, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

(1) That Order No. 509 of 1990(R2)be cancelled with 
effect from the 19th day of February 1992; 

(2) That Order No. 1959 of 1990 shall take effect on 
and from the 20th day of February 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

1.-Title. 
This Order shall be known as the Metal and Electrical 

Trades (Argyle Diamond Mine) Maintenance Order No. 
1959 of 1990 and, subject to its terms, shall supplement the 
Metal Trades (General) Award No. 13 of 1965 or the 
Electrical Contracting Industry Award No. R 22 of 1978 and 
replace Order No. 509 of 1990(R2). 

2. —Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 
3. Term 
4. Area and Scope 
5. General Conditions of Employment 
6. Site Disability Allowance 
7. Safety Footwear 
8. Hours and Leave 

Schedule of Respondents 

2A. — State Wage Principles —June 1991. 
It is a term of this Order, arising from the decision of the 

Western Australian Industrial Relations Commission in the 
State Wage Case on 17th June 1991, that the Unions will 
not pursue any extra claims, award or overaward, except 
when consistent with the principles determined by the 
decision of the Commission in Court Session. 

3. —Term. 
This Order shall commence to operate on and from the 

20th day of February 1992 for a period of two years. 

4. —Area and Scope. 
This Order shall apply to employees employed by the 

Respondents named herein, covered by either the Metal 
Trades (General) Award No. 13 of 1965 or the Electrical 
Contracting Industry Award No. R 22 of 1978, in the 
classifications named in the said awards, engaged in the 
performance of maintenance and modification work at 
Argyle. 

5. —General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of employment shall be deemed to be those of a construction 
employee employed on the construction of a "large 
industrial undertaking or any large civil engineering 
project", either in accordance with the Metal Trades 
(General) Award No. 13 of 1965 or the Electrical Contract- 
ing Industry Award No. R 22 of 1978. 

6. —Site Disability Allowance. 
(1) A Site Disability Allowance shall be paid to 

compensate each employee for all disabilities associated 
with work within the scope of this Order. The Site Disability 
Allowance shall be: 

(a) $2.98 for each hour worked. 
(b) Provided that the amount prescribed in paragraph 

(a) hereof shall be paid only to employees of the 
Respondents who are employed pursuant to 
Clause 4. —Area and Scope at the date of this 
Order. 

(2) Notwithstanding the provisions of subclause (1) 
hereof, Clause 5. —Special Rates and Provisions in Part 
II —Construction Work, of the Metal Trades (General) 
Award No. 13 of 1965 or Clause 18. —Special Rates and 
Provisions of the Electrical Contracting Industry Award No. 
R 22 of 1978 shall apply, with the exception that the 
allowance prescribed in subclause (1) hereof shall be paid 
in lieu of Confined Space, Dirty Work and Wet Underfoot. 

7. —Safety Footwear. 
(1) Each employee, when commencing on site, shall be 

entitled to the supply of one pair of safety boots as a free 
issue. 

(2) With the exception of an employee to whom Clause 
6. —Safety Footwear of the Electrical Contracting Industry 
Award No. R 22 of 1978 applies, each employee shall be 
entitled to a payment of .06 cents for each hour worked to 
enable him/her to maintain and replace his/her safety 
footwear as necessary. 

(3) It is a condition of employment that employees wear 
and maintain in good condition their safety footwear. 

8. —Hours and Leave. 
Notwithstanding the provisions for working the 38-hour 

week in both the Metal Trades (General) Award No. 13 of 
1965 and the Electrical Contracting Industry Award No. R 
22 of 1978 and Clause 7. —Distant Work in* Part II — 
Construction Work of the Metal Trades (General) Award 
No. 13 of 1965 and Clause 21. —Distant Work of the 
Electrical Contracting Industry Award No. R 22 of 1978, the 
following system of working the 38-hour week and for leave 
shall be implemented: 

(1) Any work performed by an employee in excess of 
38 hours in a week, but which does not exceed 40 
hours in that week, shall be deemed part of the 
ordinary hours of work for which the ordinary 
weekly wage is prescribed. 

(2) An employee who works in excess of 38 ordinary 
hours in any week shall accrue an entitlement to 
24 minutes worked in excess of seven hours 36 
minutes per day, provided the maximum accrual 
in any week shall not exceed two hours. 

(3) The leave so accrued shall be taken concurrently 
within the period of leave provided in subclause 
(4) hereof, provided that should the services of an 
employee terminate with any such accrued leave 
not taken, he/she shall be given payment in lieu 
of that leave. 
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(4) After six weeks of continuous service at Argyle, 
an employee shall be entitled to return to his/her 
home, or to Perth, or to any other place to be 
mutually agreed upon between the employee and 
the employer, for one week's leave without pay. 
In conjunction with this period of leave, an 
employee shall be entitled to receive the actual 
cost of air fares incurred in travelling home, or to 
Perth or to any other place mutually agreed upon 
between the employer and the employee. Provided 
that in no case shall the cost exceed the cost of any 
economy air fare from the job to Perth and return. 

(5) The leave prescribed in subclause (4) hereof shall 
be taken as soon as agreed practicable between the 
employer and the employee or, in the absence of 
agreement, upon not less than one week's notice 
by the employer to the employee. For the purpose 
of implementation of this subclause, the employer 
shall be entitled to grant such leave in advance. 

Schedule of Respondents. 
Barclay Bros (WA) Ltd 
73 Dowd Street 
WELSHPOOL WA 6106 
Otraco (International) Pty Ltd 
56 Melville Parade 
SOUTH PERTH WA 6151 
United Constructions 
Lot 449 Mandurah Road 
KWINANA WA 6167 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Australian Electrical, Electronics, 

Foundry and Engineering Union (Western Australian 
Branch) 

and 
Readymix Group and Others. 

No. 1963 of 1990. 
COMMISSIONER R.N. GEORGE. 

12 February 1992. 
Order. 

HAVING heard Mr K. Street on behalf of the Applicants and 
Mr P. Cooke on behalf of the Respondents, and by consent, 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision —June 1991 and pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby issues 
the following Order — 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.-Title. 
This Order shall be known as the Metal and Electrical 

Trades Quarrying Industry Order No. 1963 of 1990 and shall 
replace the Metal and Electrical Trades Quarrying Industry 
Order 1989 (No. 2397 of 1989). 

2. —Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Principles —June 1991 

3. Scope and Operation 
4. General Conditions of Employment 
5. Use of the Order 
6. Definitions 
7. Term 
8. Wages 
9. Supplementary Payments 

10. Disputes Settlement Procedure 

2A. —State Wage Principles —June 1991. 
It is a term of this Order, arising from the decision of the 

Western Australian Industrial Relations Commission in the 
State Wage Case on 17 June 1991, that the unions will not 
pursue any extra claims, award or over-award, except when 
consistent with the Principles determined by the Commis- 
sion in Court Session in its State Wage Case decisions. 

3. —Scope and Operation. 
This Order shall apply to employees of the Readymix 

Group (W.A.) Ltd and Boral Quarries (hereinafter referred 
to as "the employers") who are members, or eligible to be 
members, of the Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia or the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), employed in the metropolitan 
quarrying operations of the abovementioned companies, 
pursuant to the terms and conditions of PART I — 
GENERAL of the Metal Trades (General) Award 1966 (No. 
13 of 1965) (hereinafter referred to as "the award"). 

4. —General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

for each employee shall be as prescribed in the award. 
Where the provisions of the award are inconsistent with the 
provisions of this Order, the provisions of this Order shall 
prevail. 

5. —Use of the Order. 
Neither this Order nor any part thereof shall be used by 

any party to this Order as evidence or example before any 
site, establishment, Industrial Commission Court or Tribu- 
nal in respect of claims, demands or proceedings by or 
against any other establishment, or other employers or trade 
unions. 

6. —Definitions. 
(1) "Engineering Employee" means an employee who is 

employed to work in any non-trade capacity. 
The work undertaken by an engineering employee shall 

include — 
— assisting with the pre-start lubrication of fixed plant; 
— undertaking grinding work using both portable and 

fixed machines; 
— drilling work of a repetitive nature, such as that done 

by a second class machinist, using both portable and 
fixed machines; 

— assisting mechanical, electrical and fabrication 
tradespersons; 

— assisting in production duties; 
— assisting in stores work; 
— unsupervised pre-start checking and lubrication of 

equipment, including the minor use of trade tools; 
— unsupervised routine servicing of mobile equipment, 

including the minor use of trade tools; 
— servicing of mobile equipment away from workshop 

areas; 
— changing of earthmoving ground engaging compo- 

nents; 
— minor welding repairs and oxy-acetylene cutting. 

(2) "Ijevel 1 Tradesperson" means a tradesperson who 
possesses a Trade Certificate or Tradesperson's Rights 
Certificate in either the electrical, mechanical or fabrication 
stream who is not required to exercise trade skills or 
knowledge beyond a basic level in his/her stream. 
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(a) "Level 1 Tradespersons" in the mechanical 
stream shall — 

(i) possess basic trades skills and be competent 
in one of the following areas — 
Mechanical fitting 
Motor/plant heavy duty mechanics 
Machining 
N.B. —Basic skills levels, depending on 
trade, shall include such skills as correct 
selection, use, care and maintenance of tools 
and safety procedures (personal and 
workplace); 

(ii) possess the knowledge and ability to work in 
steel, aluminium and other non-ferrous met- 
als in ex-mill form; 

(iii) be able to soft and silver solder and use 
adhesives and sealers; 

(iv) be able to use and apply correct mechanical 
fasteners as appropriate; 

(v) be able to repair and overhaul engines, 
gearboxes (not semi-automatic or auto- 
matic), differentials, brakes, steering, etc. 
and diagnose in same; 

(vi) be able to repair and overhaul plant and 
machinery of a mechanical nature; and 

(vii) be able to carry out minor electrical (not 
mains) work on trucks and mobile equip- 
ment. 

(b) "Level 1 Tradespersons" in the fabrication 
stream shall — 

(i) possess basic trades skills and be competent 
in one of the following areas — 
First-class welding 
Blacksmithing 
"Marking off" from detailed prints or 
drawings 
N.B. —Basic levels, depending on trade, 
shall include such skills as welding (oxy and 
arc), correct selection, use, care and mainte- 
nance of tools and safety (personal and 
workplace); 

(ii) have the knowledge and ability to use steel, 
aluminium, etc, in ex-mill form and adhe- 
sives; 

(iii) have the ability to soft and silver solder and 
use bronze alloys in gas welding; 

(iv) have knowledge and abilities in the use and 
application of mechanical fasteners such as 
bolts, nuts, screws, etc. 

(c) "Level 1 Tradespersons" in the electrical stream 
shall possess basic trades skills and be competent 
in one of the following areas — 

(i) Knowledge of electrical interlocking and 
control circuitry. 

(ii) Operation and maintenance of motor control 
centres. 

(iii) Understanding of basic power distribution 
systems. 

(iv) Electrical maintenance and repair of engi- 
neering workshop plant and hand tools. 

(3) "Level 2 Tradesperson" means a tradesperson who 
has completed part of an appropriate post-trade certificate 
or the equivalent, or has acquired equivalent work experi- 
ence at post-trade level of 500 hours in the quarrying 
industry and is able and required to exercise skills and 
knowledge in either the mechanical or fabrication stream to 
perform work at a level beyond the requirements and 
capabilities of a Level 1 Tradesperson. 

A person shall be deemed to be a Level 2 Tradesperson 
for the time during which the above definition is satisfied 
and employment is continued under the Metal Trades 
(General) Award 1966 (No. 13 of 1965). 

(a) "Level 2 Tradespersons" in the mechanical 
stream shall possess all basic skills in their trade 
in addition to being competent in two or more of 
the following areas — 

(i) The application of trade skills from another 
trade area which will enable the tradesperson 
to carry out tasks without supervision, refer- 
ence or demarcation. 

(ii) The servicing of semi-automatic transmis- 
sions, fluid fly wheels and Visco fans. 

(iii) Re-machining air, electrical and hydraulic 
components to original specifications, in- 
cluding automatic gearbox components; read 
and interpret drawings and to manufacture 
items from same and be able to assemble 
components once made, as appropriate. 

(iv.) Vehicle wiring (non-mains) repairs, unit 
changes and fault diagnosis. 

(v) The repair and servicing of fully automatic 
transmissions and power steering equipment 
and must be able to diagnose faults in these 
components. 

(vi) The operation of wheel alignment equipment 
and analyse tyre wear patterns. 

(vii) The diagnosis of faults and repair and 
servicing of plant and machinery such as 
lathes, milling machines or washing ma- 
chines; applicable to both hydraulic and 
pneumatic machines. 

(viii) Actioning the repair and modification of 
parts of vehicles on a discretionary basis 
without direct reference to supervision. 

(b) "Level 2 Tradespersons" in the fabrication 
stream shall possess all basic skills in their trade 
in addition to being competent in two or more of 
the following areas — 

(i) The application of trade skills from another 
trade which will enable such tradesperson to 
carry out tasks without supervision, reference 
or demarcation. 

(ii) The use of "hard facing" consumables. 
(iii) The repair of F.E.L. buckets, heavy haulage 

truck bodies, chutes, hoppers, feeders, bins 
including the replacement of liners (rubber, 
steel and plastic). 

(iv) The fitting of steel panels from ex-mill stock 
and. the shaping of same where necessary, 
including stainless, galvanised, zinc coated 
and high tensile steels; to weld, using either 
TIG, MIG, MMA (non-coded). 

(v) The repair of stone crushing (crusher) com- 
ponents, screening plant and equipment, 
mobile equipment mainframes and chassis. 

(c) "Level 2 Tradespersons" in the electrical stream 
shall possess all basic skills in their trade in 
addition to being competent in one or more of the 
following areas — 

(i) The interpretation of electrical circuit dia- 
grams associated with materials handling 
plant. 

(ii) The basic repair and maintenance of in-plant 
communication systems. 

(iii) Relevant post-trade skills which will enable 
the tradesperson to carry out tasks without 
supervision, reference or demarcation. 

(iv) A working knowledge of variable speed 
drives and the electrical control of material 
feeders. 

(v) A basic understanding of instrumentation, 
monitoring and protection systems. 
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(4) "Level 3 Tradesperson" means a tradesperson who 
is competent and required to carry out all tasks up to and 
including Level 2 skills and, in addition, is competent and 
required to exercise skills in the following areas — 

(a) "Mechanical Tradesperson —Special Class" sub- 
ject to paragraphs (b) and (c) hereunder, is a 
mechanical tradesperson who — 

(i) (aa) is engaged in work on, or in connection 
with fluid power circuitry, which work 
requires for its performance the standard 
of knowledge and skills referred to in 
placitums (cc) and (dd) hereof: and 

(bb) is able, where necessary and practicable, 
to perform such work without supervi- 
sion and to examine, diagnose and 
modify systems comprising intercon- 
nected fluid power circuits; and 

(cc) has satisfactorily completed the follow- 
ing T.A.F.E. units — 

Course Syllabus No. 
Industrial Hydraulics 1 85007 
and 
Industrial Pneumatics 1 85009 
and either 
Industrial Hydraulics 2 85008 
and 
Hydrau- 
lic Component Repair 85012 
or 
Pneumatic 
System 
Maintenance 

(Industrial) 85010 
Pneumatic System Control 

(Industrial) 85014; or 
(dd) has, whether through practical experi- 

ence or otherwise, achieved a standard 
of knowledge comparable to that which 
would be achieved under placitum (cc) 
hereof or, in the case of a dispute, has 
been satisfactorily assessed and/or ex- 
amined pursuant to the Fluid Power 
Exemptions Course detailed in subpara- 
graph (iv) hereof; 

but does not include such an employee unless 
the work on which the employee is engaged 
requires for its performance knowledge in 
excess of that gained by the satisfactory 
completion of the appropriate Technical 
College Trade Course. 

(ii) For the purpose of this Order an employee 
shall be deemed to be a Mechanical Trade- 
sperson—Special Class only for the time 
during which the employee meets the forego- 
ing conditions, unless — 

(aa) that time exceeds 16 hours per week; or 

(bb) in the opinion of his/her employer or, in 
the event of disagreement, in the opin- 
ion of the Board of Reference, that time 
is likely, during the course of employ- 
ment, to exceed 16 hours per week on 
average, 

in which case the employee shall be classi- 
fied as Mechanical Tradesperson —Special 
Class for as long as the employment contin- 
ues on either of those bases. 

(iii) For the purpose of this definition, employees 
who have completed courses in any other 
State shall, in the event of a dispute, submit 
their credentials for assessment by T.A.F.E. 
or be assessed in, accordance with placitum 
(dd) of subparagraph (i) hereof. 

(iv) Fluid Power Exemptions Course: 
Course exemptions for Fluid Power Certifi- 
cate Units can only be granted on completion 
of the T.A.F.E. divisional examination. How- 
ever, class attendance exemptions may be 
granted for the following reasons — 
(aa) Attending Short Vocational Course (30 

hours). This will exempt the student 
from the practical component of the 
course. However, the theory component 
can be completed by a 24 hour corre- 
spondence course with T.A.F.E. Exter- 
nal Studies. 

(bb) Students claiming exemption from the 
practical course requirements due to 
their industrial skills, could obtain an 
exemption through a documented case 
presented by their employer. Full course 
accreditation can then be obtained by 
completing the 24 hour correspondence 
course with T.A.F.E. External Studies. 

(cc) Students without documented evidence 
may obtain a practical exemption 
through five hours of skill testing. These 
students, if successful, may then enter 
the correspondence mode to obtain full 
unit accreditation. 

(dd) Students who have claimed subject 
exemptions in the certificate of work- 
shop technology, can only gain an 
automatic exemption from the introduc- 
tory units on full completion of the 
certificate. 

(v) For the purposes of this definition, 'fluid 
power circuitry7 involves Industrial Hydrau- 
lics and/or Industrial Pneumatics. 

(b) "Fabrication Tradesperson —Special Class" 
means, subject to subparagraph (ii) hereunder, a 
tradesperson in the fabrication stream who shall 
possess skills required for Levels 1 and 2 
Tradespersons and, in addition, be competent in 
two or more of the areas set out in the following — 
(i) (aa) The application of mathematics to cal- 

culate masses, volume, area, percent- 
ages and geometric shapes on construc- 
tions. 

(bb) The design and construction of jigs and 
patterns, sketching plans and develop- 
ing specifications in relation to mainte- 
nance and new development work. 

(cc) The carrying out of minor repairs 
(excluding electrical work) to MIG, TIG 
and other equipment used in the Fabri- 
cation Repair Stream. 

(dd) Welding, using MIG, TIG and MMA (to 
appropriate standards). 

(ee) The knowledge and application of spe- 
cialised heat treatment. 

(ii) For the purpose of this Order an employee 
shall be deemed to be a Fabrication Trade- 
sperson—Special Class only for the time 
during which the employee meets the forego- 
ing conditions, unless — 
(aa) that time exceeds 16 hours per week; or 
(bb) in the opinion of his/her employer or, in 

the event of disagreement, in the opin- 
ion of the Board of Reference, that time 
is likely during the course of employ- 
ment to exceed 16 hours per week on 
average, in which case the employee 
shall be classified as Fabrication Trade- 
sperson—Special Class for as long as 
the employment continues on either of 
those bases. 
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(c) "Electrician —Special Class" means, subject to 
subparagraph (iii) hereunder, an electrical fitter or 
electrical installer who shall possess the skills 
required for Levels 1 and 2 Tradespersons and in 
addition shall be able to demonstrate that he/she — 
(i) (aa) has satisfactorily completed a pre- 

scribed post trade course in industrial 
electronics; or 

(bb) has. whether through practical experi- 
ence or otherwise, achieved a standard 
of knowledge comparable to that which 
would be achieved under placitum (aa) 
hereof; and 

(ii) (aa) is engaged on work on or in connection 
with complicated or intricate circuitry, 
which work requires for its performance 
the standard of knowledge referred to in 
subparagraph (i) hereof; and 

(bb) is able, where necessary and practicable, 
to perform such work without supervi- 
sion and to examine, diagnose and 
modify systems comprising inter-con- 
nected circuits, 

but does not include such an employee unless 
the work on which the employee is engaged 
requires for its performance knowledge in 
excess of that gained by the satisfactory 
completion of the appropriate Technical 
College Trade Course. 

(iii) For the purpose of this Order an employee 
shall be deemed to be an Electrician — 
Special Class only for the time during which 
the employee meets the foregoing conditions, 
unless — 
(aa) that time exceeds 16 hours per week; or 
(bb) in the opinion of the employer or, in the 

event of disagreement, in the opinion of 
the Board of Reference, that time is 
likely during the course of employment 
to exceed 16 hours per week on average, 

in which case the employee shall be classi- 
fied as Electrician — Special Class for as long 
as the employment continues on either of 
those bases. 

(iv) In the event of disagreement about the 
implementation of this Electrician —Special 
Class provision, a Board of Reference consti- 
tuted in accordance with the provisions of the 
Metal Trades (General) Award 1966 (No. 13 
of 1965) shall determine the matter. 

(v) For the purpose of this definition the follow- 
ing courses are deemed to be prescribed post 
trade courses in industrial electronics — 
(aa) Post-Trade Industrial Electronics 

Course of the New South Wales Depart- 
ment of Technical Education. 

(bb) The Industrial Electronics Course 
(Grades 1 and 2) as approved by the 
Education Department of Victoria. 

(cc) The Industrial Electronics Course of the 
South Australian School of Electrical 
Technology. 

(dd) Industrial Electronics (Course "C") of 
the Department of Education, Queen- 
sland. 

(ee) The Industrial Electronics Course of the 
Technical Education Department of 
Tasmania. 

(ff) The Certificate in Industrial Electronics 
of the Technical Education Division, 
Education Department of Western Aus- 
tralia. 

This Order shall operate from the first pay period 
commencing on or after 5 December 1991 and shall remain 
in force for a period of six months. 

8. —Wages. 
Base Rate 
Per Week 

$ 
(1) (a) Trades Classifications 

Level 3 401.70 
Level 2 383.50 
Level 1 365.20 
Engineering employee 328.70 

(b) (i) The foregoing classifications represent the 
first phase of restructuring by the Crushed 
Stone Association and is subject to the 
"absorption of existing over-award payments 
currently paid in the industry as agreed. 

(ii) The parties agree and acknowledge that the 
classifications contained in paragraph (a) of 
this subclause and Clause 6. — Definitions of 
this Order, are based upon the progressive 
acquisition of modules of skill and/or train- 
ing and form the career path which deter- 
mines the pay rate structure. 

(iii) Appropriate credits or exemptions, for train- 
ing already completed or experience and 
skills already obtained, will be given as 
agreed between the parties in consultation 
with T.A.F.E. and/or assessment by the 
Crushed Stone Association designated train- 
ing and development providers. 

(iv) The structure recognises that credit of skills 
and formal training is transferable across 
classifications. Reclassification on the basis 
of skills obtained through means other than 
the satisfactory completion of training ac- 
credited by T.A.F.E. will be subject to the 
testing and assessment of competency stan- 
dards at each level in each stream, as agreed 
by the parties. 

(v) In the event of any dispute over a reclassifi- 
cation under the terms of this Order, the 
parties agree that the disputes procedure as 
set out in Clause 10. —Disputes Settlement 
Procedure of this Order shall be followed. 

(2) Structural Efficiency: 
(a) Nothing in this Order reduces or over-rides the 

obligation of the parties to comply with subclause 
(10) —Structural Efficiency, of Clause 32.— 
Wages, of the Metal Trades (General) Award 1966 
(No. 13 of 1965). 

(b) The parties are committed to finalising the 
development of the post-trade certificate referred 
to Clause 6. —Definitions of this Order and 
appropriate off site and on site training modules 
in consultation with T.A.F.E. or such other 
authorities as may be relevant. 

9. — Supplementary Payments. 
In addition to the rates payable under paragraph (a) of 

subclause (1) of Clause 8. —Wages of this Order, an 
employee, other than an apprentice or junior employee, 
employed in the classifications listed shall be paid a 
supplementary payment as prescribed. 

Per Week 
$ 

Trades Classifications 
Level 3 74.80 
Level 2 67.20 
Level 1 52.00 

Non-Trades Classifications 
Engineering employee 49.50 
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10. —Disputes Settlement Procedure. 

(1) A procedure for the avoidance of industrial disputes 
shall apply in establishments covered by this Order. 

The objectives of the procedure shall be to promote the 
resolution of disputes by measures based on consultation, 
co-operation and discussion; to reduce the level of industrial 
confrontation; and to avoid interruption to the performance 
of work and the consequential loss of production and wages. 

It is acknowledged that in some companies or sectors of 
the industry, disputes avoidance/settlement procedures are 
either now in place or in the process of being negotiated and 
it may be the desire of the immediate parties concerned to 
pursue those mutually agreed procedures. 

(2) In other cases, the following principles shall apply — 

(a) Depending on the issues involved, the size and 
function of the plant or enterprise and the union 
membership of the employees concerned, a proce- 
dure involving up to four stages of discussion shall 
apply. These are — 

(i) discussions between the employee/s con- 
cerned (and shop steward if requested) and 
the immediate supervisors: 

(ii) discussions involving the employee/s con- 
cerned, the shop steward and the employer 
representative: 

(iii) discussions involving representatives from 
the State branch of the union/s concerned and 
the employer representatives: 

(iv) discussions involving senior union officials 
(State Secretary) and the senior management 
representative/s: 

(v) there shall be an opportunity for any party to 
raise the issue to a higher stage. 

(b) There shall be a commitment by the parties to 
achieve adherence to this procedure. This should 
be facilitated by the earliest possible advice by 
one party to the other of any issue or problem 
which may give rise to a grievance or dispute. 

(c) Throughout all stages of the procedure all relevant 
facts shall be clearly identified and recorded. 

(d) Sensible time limits shall be allowed for the 
completion of the various stages of the discus- 
sions. At least seven days should be allowed for 
all stages of the discussions to be finalised. 

(e) Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties shall jointly or individually refer the matter 
to the Western Australian Industrial Relations 
Commission for assistance in resolving the dis- 
pute. 

(f) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitation on the performance of work while the 
procedures of negotiation and conciliation are 
being followed. 

(g) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices 
at the workplace. 

PLATFORM MODIFICATION AND HOOK-UP 
AGREEMENT No. AG 6 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United-AOC Pty Ltd and Ralph M. Lee Pty Ltd 

and 
The Metals and Engineering Workers' Union of Australia 

(Western Australian Branch) and Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 

Australian Branch) 
No. 1810 of 1991. 

COMMISSIONER R.N. GEORGE. 
6 March 1992. 

Order. 
HAVING heard Mr A. Lee on behalf of the Applicants and 
Mr J. Ferguson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
Orders — 

1. That United-AOC Pty Ltd and Ralph M. Lee Pty 
Ltd be and are hereby joined as parties to the Platform 
Modification and Hook-Up Agreement No. AG 6 of 
1990: and 

2. That the Platform Modification and Hook-Up 
Agreement No. AG 6 of 1990 be varied in accordance 
with the following Schedule and that such variation 
shall take effect as from the beginning of the first pay 
period commencing on or after the 28th day of 
February 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 3. — Parties Bound. Delete this clause and insert 

in lieu thereof the following: 
3. —Parties Bound. 

This Agreement shall bind — 
United Construction Pty Ltd, O'Donnell Griffin Pty 

Ltd, Transfield Pty Ltd, United-AOC Pty Ltd, Ralph M. 
Lee Pty Ltd, Amalgamated Metal Workers' and 
Shipwrights Union of Western Australia and Australian 
Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

PRINTING (GOVERNMENT) AWARD, 1990 
No. A8 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, Western Australian 

Branch, Industrial Union of Workers 
and 

The Government Printer. 
No. 1550 of 1991. 

COMMISSIONER J.A. NEGUS. 
26 February 1992. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the Applicant 
and Ms S. Whish-Wilson on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 

05510-4 
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conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Printing (Government) Award, 1990 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 1st 
day of January 1991, 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 18. —Annual Leave: Delete Paragraph (b) of 

subclause (2) and insert in lieu thereof the following: 
(b) During a period of Annual Leave an employee, 

other than a shift worker shall, in addition, receive 
a loading of 17.5% when proceeding on Annual 
Leave, provided that in no case shall the loading 
exceed the amount set out in the Australian 
Bureau of Census and Statistic Publications for 
"Average Weekly Earnings per Male Employed 
Unit" in Western Australia for the September 
quarter immediately preceding the date on which 
the leave accrues. 

(c) Where an employee is a shift worker and would 
have received a shift allowance as prescribed by 
clause 13(3)(c) of this award had the employee not 
been on Annual Leave during the relevant period, 
then that shift allowance shall be added to the rate 
of wage in lieu of the 17.5% loading prescribed 
by paragraph (b) of this subclause. 

RAILWAY OFFICERS' AWARD 1985 
No. 1 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission 

No. R 1 of 1992. 
BEFORE THE RAILWAYS CLASSIFICATION BOARD 

COMMISSIONER G.L. FIELDING, CHAIRMAN. 
MR A. THOMPSON, MEMBER. 

MR D. KEMP. MEMBER. 
6 March 1992. 

Reasons for Decision. 
THE CHAIRMAN: This is an application to amend the shift 
work allowances provisions as appears in Clause 51. —Shift 
Work Allowance of the Railway Officers' Award 1985. The 
position, as Mr Borger for the Applicant Union and Mr 
Johnston for Westrail so dearly have put to us, is that the 
shift work allowances provided in the Award have, at least 
since the mid 1970's, followed what has happened in 
relevant Federal awards governing the railway industry. 
There has been a direct nexus between the Federal award 
and the Stale award. 

Recently, as a result of the State Wage Case, the rates of 
pay in this Award were adjusted, but not the shift work 
allowances. The parties now seek to adjust the allowances 
by the 2.5 per cent and, as well, to realign the shift work 
allowances with those in the Federal award. 

They became misaligned because of a misunderstanding 
by the parties over the magnitude of the adjustment to the 
base rates of pay under the relevant Federal award. The 

adjustment in question involves a sum of 1 or 2 cents and 
nothing further need be said of it. 

In the circumstances the Board is of the view that the 
Award should be amended in the terms in which it is sought. 
Something has been said in the course of the submissions 
as to what should happen in the future, but we take the view 
that the parties should go away and discuss that matter 
between themselves rather than the Board at this stage 
making a premature judgement on the matter. 

Therefore, in the name of the Board I order that the Award 
be amended in the terms of the amended schedule and by 
consent those amendments are to take effect on and from 21 
December last. 

Appearances: Mr A.H. Borger appeared for the Applicant. 
Mr D.F. Johnston appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission 

No. R 1 of 1992 
Railway Officers' Award 1985 

No. 1 of 1985. 
COMMISSIONER G.L. FIELDING. 

3 March 1992. 
Order. 

HAVING heard Mr A.H. Borger on behalf of the Applicant 
and Mr D.F. Johnston on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Railway Officers' Award 1985 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 21st day of 
December, 1991. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 51. —Shift Work Allowance — 
(A) Delete subclause (1) and insert in lieu thereof the 

following — 
(1) An officer required to work other than day shift 

will be paid as follows — 
(a) On an afternoon shift which commences 

before 1800 hours and the ordinary time of 
which concludes at or after 1830 hours 
officers receiving the adult rate will be paid 
an allowance of $1.58 an hour on all time 
paid at ordinary rate. 

(b) On a night shift which commences at or 
between 1800 hours and 0359 hours officers 
receiving the adult rate will be paid an 
allowance of $1.84 an hour on all time paid 
at ordinary rate. 

(c) On an early morning shift which commences 
at or between 0400 hours and 0530 hours 
officers receiving the adult rate will be paid 
an allowance of $1.58 an hour on all time 
paid at ordinary rate. 

(d) In addition to the hourly shift work allowance 
officers receiving the adult rate will be paid 
an allowance of $1.84 for any shift where the 
ordinary time commences or finishes at or 
between 0101 hours and 0359 hours. 
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(e) Juniors excluded from paragraphs (a) to (d) 
of subclause (1) will be paid half the 
allowance for the same time on duty. 

(B) Delete the amount of "513.65" in paragraph (5)(a) 
and insert in lieu thereof the amount of "513.99". 

SALARIED OFFICERS (PARAPLEGIC-QUADRI- 
PLEGIC ASSOCIATION) AWARD, 1988 

No. A17 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Paraplegic —Quadriplegic Association. 

No. 1503 of 1991. 
COMMISSIONER J.A. NEGUS. 

26 February 1992 
Order. 

HAVING heard Mr D.P. Hill on behalf of the Applicant and 
Mr J.B. Blackburn with him Mr K.D. Glew on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Salaried Officers (Paraplegic-Quadriplegic 
Association) Award. 1988 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 10th dav of December 
1991. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete heading 2A. —State 

Wage Principles —September 1989 —and insert in lieu 
thereof: 

2A. Wage Fixing Principles 
2. Clause 2A. —State Wage Principles —September 1989: 

Delete this clause and insert in lieu thereof the following: 
2A. —Wage Fixing Principles. 

It is a term of this award that the union undertakes 
for the duration of the principles determined by the 
Commission in Court Session in application No. 704 
of 1991 not to pursue any extra claims, award or 
over-award, except when consistent with the State 
Wage Principles. 

3. Clause 8. —Contract of Service: 
A. Delete subclause (3) and insert in lieu thereof the 

following: 
(3) Notwithstanding the provisions of subclause 

(2) of this clause the employer may at any 
time, without prior notice, dismiss an em- 
ployee for serious misconduct. 

B. Immediately following subclause (3) insert a new 
subclause as follows: 

4. Clause 10.— Hours: 
A. Delete subclause (1) and insert in lieu thereof the 

following: 
(1) The ordinary working hours (exclusive of 

meal intervals) shall be ST'/z per week, to be 
worked in not more than 8 hours per day on 
any 5 days of the week Monday to Saturday 
inclusive. 

B. Immediately after subclause (5) insert the follow- 
ing: 
(6) All work performed during ordinary hours on 

a Saturday shall be paid at the rate of time 
and a half. 

5. Clause 23. —Salaries: Delete this clause and insert in 
lieu thereof the following: 

23. —Salaries. 
The minimum rates of salaries to be paid to 

employees covered by this Award shall be as set out 
hereunder. The conversion of classifications existing 
prior to the operation of this clause shall be in 
accordance with Schedule 'A' attached to this Award. 

Salary 
Per 

Annum 
$ 

(1) Clerical Officer (Class 1) 
Under 17 years 10 614 
17 years 12 036 
18 years 13 907 
19 years 15 814 
20 years 17 776 
Adult Rates 
1st year 19 542 
2nd year 20 098 
3rd year 20 842 
4th year 21 491 

(2) Clerical Officer (Class 2) 
Under 17 years 10 854 
17 years 12 540 
18 years 14 504 
19 years 16 660 
20 years 18 610 
Adult Rates 
1st year 20 365 
2nd year 21 018 
3rd year 21 669 
4th year 22 316 
5th year 22 967 
6th year 23 618 
7th year 24 367 

(3) Classified Officers 
Grade 1 1st year 24 886 

Thereafter 25 651 
Grade 2 1st year 26 400 

Thereafter 27 151 
Grade 3 1st year 27 981 

Thereafter 28 852 
Grade 4 1st year 29 770 

Thereafter 30 710 
Grade 5 1st year 31 645 

Thereafter 32 586 
1st year 33 572 
Thereafter 34 577 
1st year 35 537 
2nd year 36 576 
Thereafter 37 563 

Grade 8 1st year 38 572 
Thereafter 39 562 

Grade 9 1st year 40 625 
Thereafter 41 683 

Grade 6 

Grade 7 

(4) The employer may direct an employee to (4) Technical Assistants 
carry out such duties as are within the limits Grade 1 
of the employee's skill, competence or 16 years 10 177 
'raining. 17 years 12 228 
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18 years 
19 years 
20 years 
Adult Rate 
1st year 
2nd year 
3rd year 
4th year 
Grade 2 
1st year 
2nd year 
3rd year 

Salary 
Per 

Annum 

14^169 
16 337 
18 343 

20 032 
20 687 
21 363 
21 999 

21 999 
22 409 
22 802 

Grade 3 
1st year 22 802 
2nd year 23 255 
3rd year 23 905 

(5) Professional Officers 
(a) Medical Social Workers, Physiotherapists, 

Occupational Therapists, Psychologists or 
any other professional calling as agreed 
between the Union and the Association. 

Salary 
Per 

Annum 

1st year 
2nd year 
3rd year 
4th year 
5th year 
6th year 

26 533 
27 975 
29 771 
31 647 
34 669 
36 688 

(b) The following shall apply to employees 
appointed in accordance with this subclause: 

(i) Employees who have completed an 
approved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the first year incre- 
ment. 

(ii) Employees who have completed an 
approved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year 
increment. 

(iii) Employees who have completed an 
approved Masters or PhD Degree rele- 
vant to their calling, shall commence on 
the third year increment. 

Provided that employees who attain 
a higher tertiary level qualification after 
appointment shall not be entitled to any 
advanced progression through the range. 

(6) In the event of a dispute between the parties, 
concerning the classification or grading of an 
employee, the dispute shall be referred to a 
Board of Reference as constituted under 
Section 48 of the Industrial Relations Act 
1979. 

(7) Annual Increments 
Annual increments shall not be automatic 

and shall be subject to the employee's 
efficient performance over the preceding 
twelve months. Any dispute in relation to the 
payment of an annual increment shall be 
referred to the Western Australian Industrial 
Relations Commission. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 

No. R32 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

King Gee Clothing Co Ltd 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 1158 of 1989. 

COMMISSIONER J. A. NEGUS. 

24 January 1992. 

HAVING been advised in writing by the parties of their 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That King Gee Clothing Co Ltd is granted an 
exemption under Clause 45(10) of the Shop and 
Warehouse (Wholesale and Retail Establishments) 
Stale Award 1977 No. R32 of 1976 from the 
requirement to pay superannuation contributions into 
the Retail Employees Superannuation Trust (R.E.S.T). 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 

No. R32 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Petlee Pty Ltd 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 1158 of 1989. 

COMMISSIONER J. A. NEGUS. 

24 January 1992. 

HAVING been advised in writing by the parties of their 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That Petlee Pty Ltd is granted an exemption under 
Clause 45(10) of the Shop and Warehouse (Wholesale 
and Retail Establishments) State Award 1977 No. R32 
of 1976 from the requirement to pay superannuation 
contributions into the Retail Employees Superannua- 
tion Trust (R.E.S.T). 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 
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THEATRICAL EMPLOYEES (PERTH THEATRE 
TRUST) AWARD 

No. 9 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Perth Theatre Trust 

and 

West Australian Theatrical and Amusement Employees 
Association (Union of Employees). 

No. 1960 of 1991 (R2). 

COMMISSIONER S.A. KENNEDY. 

18 February 1992. 
Reasons for Decision. 

THE COMMISSIONER: This application was filed by the 
Perth Theatre Trust. By it it seeks variations to the 
Theatrical Employees (Perth Theatre Trust) Award No. 9 of 
1983. The union party to the Award and respondent to this 
application is the West Australian Theatrical and Amuse- 
ment Employees Association (Union of Employees) — 
(hereinafter 'the Union'). 

The variations sought by the Perth Theatre Trust are for 
increases in wages pursuant to the second stage of the 
Structural Efficiency Principle enunciated in 1989, changes 
to the contract of service provisions, to the overtime 
provisions, to public holiday rates and to meal allowance 
provisions. The application also seeks to delete the 
provisions currently applying when a live performance is 
broadcast and to include provisions for part time employees 
to work between 15 and 35 hours per week. 

The Perth Theatre Trust say that the wage increases 
sought are warranted by the flexibility and savings to the 
employer which would result from the other proposed award 
changes. It told the Commission that the application was 
made after a number of discussions over a lengthy period 
of time between the management and the employees 
concerned. The Commission was told that the Award 
covered about 20 full time employees. A number of further 
items were identified on transcript as matters for further 
discussion. 

Mr Newton told the Commission that the union, through 
its Secretary and shop floor representation, had been 
involved in discussions with the employer on the variations 
sought here. And, the Commission was told, a ballot of the 
union's members employed by the Perth Theatre Trust had 
been held on the proposed changes to the award and they 
had been endorsed. Thus the Union agreed with the proposed 
variations. 

Having regard for this application in the context of the 
Wage Fixing Principles I am satisfied that the Award should 
be varied as sought (subject to the changes being reflected 
in the arrangement clause). As a matter of administrative 
convenience, the reflection of the General Order from the 
January 1992 State Wage Case (Matter No. 1752 of 1991) 
shall be reflected in the terms of the Order which issues here. 

The operative date for other than the last shall be the date 
of ratification, that being the date of hearing. 

Minutes will now issue with a speaking to those minutes 
to be held shortly. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Perth Theatre Trust 

and 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
No. 1960 of 1991 (R2). 

Theatrical Employees (Perth Theatre Trust) 
Award No. 9 of 1983. 

COMMISSIONER S.A. KENNEDY. 
25 February 1992. 

Order. 
HAVING heard Ms L. Field on behalf of the Perth Theatre 
Trust and Mr R.G. Newton on behalf of the West Australian 
Theatrical and Amusement Employees Association (Union 
of Employees), now therefore I the undersigned pursuant to 
the powers conferred by the Industrial Relations Act 1979, 
do hereby order — 

That the Theatrical Employees (Perth Theatre Trust) 
Award No. 9 of 1983 as amended be further varied in 
accordance with the following Schedule with effect 
from the beginning of the first pay period on or after 
the 13th day of February 1992. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete this clause and insert 

the following in lieu thereof: 

2. —Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Principles 
3. Area and Scope 
4. Term 
5. Rates of Pay 
6. Adjustment of Rates of Pay 
7. Contract of Service 
8. Hours of Work 
9. Overtime 

10. Sundays 
11. Public Holidays 
12. Payment of Wages 
13. Higher Duties 
14. Agreement as to Lower Rates 
15. Meal Intervals and Allowances 
16. Sick Leave 
17. Annual Leave 
18. Long Service Leave 
19. Compassionate Leave 
20. Travelling 
21. Protective Clothing, Uniforms, Equipment and 

Laundry Allowance 
22. First Aid Kit 
23. Accommodation for Employees 
24. Special Costumes for Employees 
25. Time and Wages Record 
26. Posting of Award Notices 
27. Maternity Leave 
28. Allowances 
29. Definitions 
30. Board of Reference 
31. Part Time Employment 

2. Clause 2A. — State Wage Principles—September 1989: 
Delete this clause and insert the following in lieu thereof: 

2A. —State Wage Principles. 
It is a condition of this award that any party seeking to 

vary its terms on or from 31 January 1992 shall not pursue 
before the Commission any variation to such award without 
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due regard for the Principles as stated by the Commission 
in the Reasons for Decision in Matter No. 1752 of 1991 for 
the duration of those Principles. 

3. Clause 5. —Rates of Pay: Delete this clause and insert 
the following in lieu thereof: 

5. —Rates of Pay. 

The minimum weekly rate of pay to be paid to an 
employee shall be as follows — 

(1) Stage Management Section 

(a) Technical Stage Manager 488.20 
(b) Stage Manager 460.90 
(c) Assistant Stage Manager 380.50 

(2) Mechanical Department 

(a) Workshop 
(i) Head carpenter 449.20 

(ii) Carpenter 396.40 
(iii) Carpenter's assistant 348.80 

(b) Stage 
(i) Head mechanist/head road 

manager 449.20 
(ii) Mechanist/head flyman/road 

manager 396.40 
(iii) Stage hand/flyman 348.80 

Loading for stage hands in charge of side/ 
revolve truck: 8 per cent 

396.40 
348.80 

(3) Electrical/Lighting Department 

449.20 (a) Head electrician 449.20 
(b) Electrician/main switchboard 

operator 396.40 
(c) Electrical hand 348.80 
Loading for electrical hand who is required to 

operate spots/auxiliary switchboard/visual effects: 
8 per cent 

(4) Audio Department 
$ 

(a) Head audio technician 449.20 
(b) Audio operator 396.40 
(c) Audio hand 348.80 

N.B. Where there is no separate audio depart- 
ment the audio operator/hand shall be classified 
under (3) Electrical/Lighting Department. 

(5) Wardrobe Section 
$ 

(a) Workshop 
^ Head of wardrobe 449.20 

(ii) Cutter/tailor/wigmaker/milli- 
ner 396.40 

(iii) Seamstress/maintenance 
hand/buyer/costume jeweller 348.80 

(b) Stage 
(i) Head of department 449.20 

(ii) Wardrobe hand/dresser/valet 396.40 
(6) Property Department 

449.20 
396.40 

(a) Workshop 
(i) Property master/mistress 449.20 

(ii) Property maker 396.40 
(iii) Property hand 348.80 

(b) Stage 
(i) Property master/mistress 449.20 

(ii) Property hand 348.80 
(7) Art Department 

$ 
(a) Scenic Artist 449.20 
(b) Assistant scenic artist 396.40 
(c) Artist's labourer 348.80 

(8) Services 
$ 

(a) Receptionist/telephonist 
(enquiry clerk) 339.80 

(b) Firefighter 333.80 
(c) Utility person 340.90 
(d) Stage Door Keeper 333.80 

(9) Cleaners 
$ 

(a) Head cleaner 362.40 
(b) Cleaner 355.20 

Engaged by the hour (with a minimum 
payment as of three and a half hours). 

8.00 a.m. to 6.00 p.m. 
6.00 p.m. to midnight 
midnight to 8.00 a.m. 

(10) Skilled labour not classified else- 
where 

(11) Unskilled labour not classified else- 
where 

(12) Additional Rates 
Persons employed as casuals in the 
following classifications shall be 
paid the specified hourly amounts in 
addition to the wage provided else- 
where: 

333.80 

Minimum 
Rate 

$ 
Main switchboard operator 1.35 
Head flyman 1.18 
Person in charge of side 0.37 

(13) Front of House 
$ 

(a) Senior Booking Office Supervi- 486.60 
sor 

(b) Head Booking Clerk (i.e. one 
who supervises the staff) 455.60 

(c) Booking Clerk (including party 428.20 
bookings) 

(d) Ticket Seller 374.90 
(e) Programme/concession sellers/ 

ushers/ ticket takers/cloakroom 
attendant 339.80 

Booking clerks and ticket sellers shall 
not be held responsible for cash shortages 
when they are instructed to allow another 
employee (including the manager of the 
venue) access to their cash or tickets during 
a selling period. 

4. Clause 7. —Contract of Service: Delete subclauses (10) 
and (11) of this clause and insert the following in lieu 
thereof: 

(10) Casual employees not engaged to work a perform- 
ance shall be paid at the following hourly rates 
which include loading for casual work, with a 
minimum payment for three and one half hours — 

S 
8.00 a.m. to 6.00 p.m. 11.89 
6.00 p.m. to midnight 17.84 
midnight to 8.00 a.m. 23.78 

(11) Casual back stage employees engaged for a 
performance when required for bumping out work 
between the conclusion of the performance on 
Saturday night and 8 a.m. Sunday shall be paid 
$29.72 per hour with a minimum payment of three 
and a half hours. 
(a) If engaged for a performance, additional 

work associated with that performance shall 
be paid in accordance with subclause (6). 
Such engagement shall be continuous. 

(b) Casual employees engaged for work not 
associated with a performance who work in 
excess of three and a half hours and then 
work a performance shall continue to be paid 

4. Clause 7.- 
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as prescribed in subclause (10) for all work 
on that day. 

5. Clause 9. —Overtime: Delete subclause (5) of this 
clause and insert the following in lieu thereof: 

(5) Weekly employees may be required to work a 
reasonable amount of overtime, and this shall 
include work on the sixth day unless the employee 
has in the first five days worked on a considerable 
amount of overtime and does not desire to work 
on the sixth day. 

6. Clause 11. — Public Holidays: Delete subclause (1) of 
this clause and insert the following in lieu thereof: 

(1) When an employee is required to work on a public 
holiday the employee shall be paid for all hours 
worked at the rate of double time and a half, with 
a minimum payment as for eight hours in the case 
of full time employees (seven hours and twelve 
minutes in the case of full time booking clerks and 
ticket sellers). 

7. Clause 15. —Meal Intervals and Allowances: Delete 
this clause and insert the following in lieu thereof: 

15. —Meal Intervals and Allowances. 
(1) An employee is entitled to a meal break of not less 

than 30 minutes and not more than one hour each 
day. No employee shall be required to work more 
than 5 consecutive hours without a break. 

Where possible, meal breaks shall be taken 
between the following times: 
Lunch— 12 noon and 2.00 pm 
Dinner— 5.00 pm and 7.00 pm 
Supper— 10.00 pm and 12 midnight. 
Breakfast— 7.00 am and 9.00 am 

(2) If an employee is required to work during his/her 
meal break, that employee shall be paid for such 
time worked at the rate of double time. 

8. Clause 28. —Broadcast of Live Performances: Delete 
this clause and accordingly renumber Clauses 29, 30 and 31 
as 28, 29 and 30 respectively. 

9. Clause 30.— Board of Reference: Immediately follow- 
ing this clause, insert a new clause, Clause 31. —Part Time 
Employment as per the following: 

31. —Part Time Employment. 
(1) Part time employment means regular and continu- 

ing employment for a minimum of fifteen hours 
per week and a maximum of thirty five hours per 
week. 

(2) An employee who is employed on a part time 
basis shall be paid a proportion of the appropriate 
full time wages dependent upon time worked. The 
wages shall be calculated in accordance with the 
following: 
Box Office — 
Hours Worked Per Week Full Time Weekly Wage 

Other Employees — 
Hours Worked Per Week Full Time Weekly Wage 
  x   

40 1 
(3) A part time employee shall receive payment for 

sick leave, annual leave and long service leave on 
a pro rata basis according to the proportion which 
the employee's hours of work bear to the hours 
fixed by Clause 8. — Hours of Work of this award. 

(4) Employees are entitled to holidays prescribed in 
Clause 11. —Public Holidays of this award with- 
out variation to the employee's weekly wage 
provided the holiday occurs on a day which is 
normally worked by the employee. 

(5) In respect to annual leave, where an employee's 
hours of work have varied during the qualifying 

period, the employee shall be paid the average of 
such hours worked during the qualifying period. 

TRANSPORT WORKERS' (GENERAL) AWARD 
No. 10 of 1961. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Australian Glass Manufacturing Co. Pty Ltd and Others. 
No. 1299 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 January 1992. 

Reasons for Decision. 
(Given Extemporaneously and as edited by the Senior 

Commissioner) 
SENIOR COMMISSIONER: The decision of the Commis- 
sion is as follows: The Transport Workers (General) Award 
has an arbitrated, and a long time arbitrated, wage rate nexus 
with the Transport Workers (Mixed Industries) Award and 
on that basis it seems to me that the proposal of the 
employers is reasonable and that is the approach that will 
be adopted by the Commission. 

Further to that, the casual employment provisions which 
are contained in the Transport Workers (Mixed Industries) 
Award and which are tendered to the Commission seem to 
be appropriate for insertion into the Transport Workers' 
(General) Award No. 10 of 61, and I say that, because those 
provisions relate directly to employment and to wage rates. 
That is, the provisions, in total, of the Transport Workers 
(Mixed Industries) Award 1984 as to casual employment, 
with the exception of subclause (4), of course which will be 
replaced by subclause (d) of the employer counter-proposal, 
will be inserted into the Award. 

As to the part-time provisions, I am of the view that the 
Transport Workers (Armoured Vehicles) Award 1978 
provides guidelines for discussions between the union and 
the employers as to appropriate part-time employment 
provisions. It is no longer the case that a simple philosophi- 
cal objection to part-time employment is satisfactory. The 
State Wage Case and the Structural Efficiency Principle, 
both contained in the June 1991 decision of the Commission 
in Court Session, make it plain that one of the things that 
is to be examined with respect to structural efficiency is the 
contract of service and included in that, of course, is 
part-time employment. 

The Commission proposes to stand over the employer 
counter-proposal for the insertion of a new Clause 36.— 
Part-Time Employees, for a period of not more than 3 
months and during that period the union are directed to 
confer with the employers with a view to reaching 
agreement on appropriate part-time employee provisions. 

On that basis the parties are directed to draw up revised 
minutes of proposed order which will be that the total wage 
rate increases, that is 2.5 per cent and the second, third and 
fourth minimum rates adjustments, operate from the first 
pay period on or after today, as does the variation to the 
casual employment clause. 

Appearances: Ms J. McCulioch appeared for the Appli- 
cant. 

Mr J.N. Uphill appeared for the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 

Australian Glass Manufacturing Co. Pty Ltd and Others. 
No. 1299 of 1991. 

Transport Workers' (General) Award 
No. 10 of 1961. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25 February 1992. 

HAVING heard Ms J. McCulloch on behalf of the Applicant 
and Mr J.N. Uphill on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the Transport Workers' (General) Award No. 
10 of 1961 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 24th day of January, 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2A. —No Extra Claims: Delete this clause and 

insert the following in lieu thereof— 

2A. —No Extra Claims. 
It is a term of this Award that the Union undertakes 

for the duration of the Principles determined by the 
Commission in Court Session in Matter No. 704 of 
1991 not to pursue any extra claims, award or 
overaward, except when consistent with the State Wage 
Principles. 

2. Clause 7. —Wages: Delete the preamble, Part 1 and 
subclauses (1), (3) and (4) of Part 2 of this clause and insert 
the following in lieu thereof— 

7. — Wages. 
The following shall be the base rates of wages 

payable to employees covered by this Award. The total 
minimum weekly wage rate shall be comprised of the 
supplementary payments in Clause 7A and the base 
rates in this clause for the appropriate grade or 
sub-grade. 

(1) Grade 1 
Motor Driver's Assistant 
Washers (except can and night 
washers) 
Driver of mechanical horse 
with or without trailer 
Loaders 
Yardperson 

(2) Grade 2 
Driver, rigid vehicle to 4.5 tonnes 
GYM (Gross Vehicle Mass) 
Employee riding a motorcycle in 
the course of employment 
Night Washer 
Driver of tow motor 

Base Rate 
Per Week 

314.30 

327.70 

(3) Grade 3 
Driver, rigid vehicle from 4.5 to 
13.9 tonnes GVM or GCM 
(Gross Combination Mass) 
Driver, fork lift up to and includ- 
ing 5 tonnes lifting capacity 
Driver, tractor without power 
operated attachments 

(4) Grade 4 
Driver, rigid vehicle over 13.9 
tonnes GVM or GCM and up to 
13 tonnes capacity 
Straddle carrier driver 
Driver of dump truck (unli- 
censed) 
Driver of fork lift over 5 and up 
to 10 tonnes lifting capacity 

(5) Grade 5 
Driver, articulated vehicle to 22.4 
tonnes GCM 
Driver, rigid vehicle and heavy 
trailer to 22.4 tonnes GCM 
Driver, rigid vehicle 4 or more axles 
over 13.9 tonnes GVM or GCM 
Driver of fork lift over 10 and up 
to 34 tonnes lifting capacity 

(6) Grade 6 
Driver low loader to 43 
tonnes GCM 
Driver articulated vehicle over 
22.4 tonnes 
GCM and up to 39 tonnes capacity 
Driver mobile crane up to 
25 tonnes lifting capacity 
Driver rigid vehicle and heavy 
trailer over 22.4 tonnes GCM 
Driver of fork lift over 34 tonnes 
lifting capacity 

(7) Grade 7 
Driver articulated vehicle over 
22.4 tonnes GCM over 39 
and up to 60 tonnes capacity 
Driver multiple articulated vehicle 
up to 53.4 tonnes GCM 
Driver low loader over 43 tonnes 
GCM (For each additional 
complete tonne over 43 and extra 
79 cents as part of the 
weekly wage rate for all 
purposes shall be payable.) 

(8) Grade 8 
Driver mobile crane over 25 
and up to 50 tonnes 
lifting capacity 
Driver multiple articulated 
vehicle over 53.4 tonnes 
up to 94 tonnes GCM up to 
65 tonnes capacity 

(9) Grade 9 
Driver multiple articulated 
vehicle over 94 tonnes GCM up to 
75 tonnes capacity 
Driver of mobile crane over 
50 tonnes lifting capacity 

(10) Grade 10 
Driver multiple articulated 
vehicle over 94 tonnes GCM 
over 75 and up to 95 
tonnes capacity (for each additional 
complete tonne over 95 an 
extra 79 cents as part of the 
weekly wage rate for all 
purposes shall be payable.) 
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(11) Van Driver —Salesperson (as defined) shall be 
paid $6.90 per week extra. 

(1) Leading Hands: 
A leading hand appointed as such by the 

employer and placed in charge of— 
(a) not less than three and not more than ten 

other employees shall be paid $17.90 per 
week extra. 

(b) more than ten and not more than 20 other 
employees shall be paid $26.70 per week 
extra. 

(c) more than 20 other employees shall be paid 
$33.90 per week extra. 

(3) Industry Allowance: 
In addition to the rates prescribed in this clause 

an amount of $14.90 per week shall be paid to 
employees engaged under this award in rock 
quarries and sand pits to compensate for dust and 
climatic conditions when working in the open and 
for deficiencies in general amenities and facilities. 
Provided that employees in limestone quarries of 
Cockburn Cement limited shall be paid an amount 
of 39 cents per hour in lieu of the $14.90 per week 
referred to in this subclause. 

(4) Ready Mixed Concrete Industry: 
In addition to the rates prescribed in this clause 

an amount of $8.80 per week shall be paid to 
drivers and/or operators of ready mixed concrete 
trucks. 

3. Clause 7A. — Supplementary Payment: Delete this 
clause and insert in the following in lieu thereof— 

7A. —Supplementary Payment. 
(1) As part of the total minimum weekly wage rate 

payable under this Award the following supple- 
mentary payments for an adult employee for each 
grade or sub-grade are to be added to the base of 
wages provided in Clause 7. 

Amount Per 
Week $ 

Grade 1 44.90 
Grade 2 46.80 
Grade 3 47.80 
Grade 4 49.20 
Grade 5 50.20 
Grade 6 51.10 
Grade 7 52.10 
Grade 8 54.50 
Grade 9 55.90 
Grade 10 58.30 

(2) The supplementary payments prescribed in this 
clause are in substitution for over-award payments 
as defined to the extent of any award wage 
increase arising out of minimum rates adjustments 
and broad banding increases arising out of the 
September 1989 State Wage Decision. 

(3) "Over-award payment" is defined as the amount 
(whether it be termed over-award payment, atten- 
dance bonus, service increment, or any term 
whatsoever) which an employee would receive in 
excess of the award wage which applied immedi- 
ately prior to the introduction of supplementary 
payments for the classification in which such 
employee is engaged. Provided that such payment 
should exclude overtime, shift allowances, pen- 
alty rates, disability allowances, fares and trav- 
elling time allowances and any other ancillary 
payments of a like nature prescribed by this award. 

4. Clause 8. —Extra Rates: Delete this clause and insert 
the following in lieu thereof— 

8. —Extra Rates. 
(1) An employee who is required to cart tar (other 

than in sealed containers) for immediate spreading 

upon streets, tar in unsealed containers, or tarred 
material for spreading upon streets; and/or who 
spreads either of them upon streets —an extra 
$1.40 per week. 

(2) Offensive Materials: 
Employees carting any of the following offen- 

sive materials shall be paid —an extra $1.15 per 
week. 

Bone dust, bones, blood manure, dead animals, 
offal including which is carted from hotels and 
restaurants or other places in kerosene tins, green 
skins, raw hides and sheep skins when flyblown 
and maggoty, sausage skin casings (except when 
packed in non-leaky containers for consumption) 
spent oxide, hair and fleshings, soda ash, muriate 
of potash, sheep trotters (known as "pie"), stable, 
cow or pig manure, meat meal, liver meal, blood 
meal, T.N.T. and any other material which the 
Board of Reference shall decide from time to time 
is offensive material. The Board of Reference may 
delete any material from this definition. 

(3) Dirty Materials: 
Employees carting any of the following dirty 

materials shall be paid an extra 23 cents per hour. 
When loaded or unloaded by the driver (except 

by tipping), coal, coke, briquettes, plumbage, 
graphite, black lead, manganese (excluding the 
article known as ferro or iron manganese) lime, 
"Comaidal" lime, tallite, limil, plaster, plaster of 
paris, red oxide, zinc oxide superphosphate (in 
second hand and/or farmer's own bags), di calcic 
phosphate, yellow ochre, red ochre, charcoal, 
empty flour bags, supercel in jute bags, stone dust, 
refuse and/or garbage from ships in port, street 
sweepings when carted as a full load, and any 
materials or a particular load thereof which the 
Board of Reference may decide to be dirty. The 
Board of Reference may delete any material from 
this definition. 

This allowance shall not apply to any packaged 
foods from which the material does not leak or 
seep or to any employee who is not required to 
handle any of the materials named. 

(4) Drivers who handle cash or cheques during any 
week or portion of a week as part of their duties 
and account for it shall be paid in addition to the 
rate of wage prescribed by Clause 7 —Wages, as 
follows — 
For any amount handled up to 
$20 $ .74 per week 
Over $20 but not exceeding 
$200 $1.40 per week 
Over $200 but not exceeding 
$600 $2.50 per week 
Over $600 but not exceeding 
$1000 $3.55 per week 
Over $1000 but not exceeding 
$1200 $5.10 per week 
Over $1200 but not exceeding 
$1600 $7.30 per week 
Over $1600 but not exceeding 
$2000 $8.55 per week 
Over $2000   $9.75 per week 

(5) Employees carting, loading and/or unloading 
carbon black except in sealed metal containers — 
an extra 90 cents per day or part thereof. 

(6) An employee, who is a recognised furniture carter 
engaged in removing and/or delivering furniture, 
shall be paid an extra $9.40 per week. 

(7) An employee who is a recognised livestock carter 
carrying livestock shall be paid an extra $9.40 per 
week. 

(8) Driver required to act as salesperson of goods in 
his/her vehicle shall be paid an extra $1.50 per 
week. 
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(9) An employee wTio, in the course of his/her 
employment, drives a vehicle with self loading 
equipment which requires the possession of a 
certificate of competency, shall be paid an extra 
$9.00 per week. 

(10) Any employee required to drive a motor vehicle 
in excess of 3.5m in width, or transport a load in 
excess of that width shall receive an additional 
$1.50 per day or part thereof. 

(11) Where two or more of the forgoing rates (other 
than in subclauses (4),(8) and (9) of this clause) 
have application, only the highest of such rates 
shall be payable. 

(12) An employee required to work in a van or a 
chamber with a temperature of less than zero 
degrees Celsius shall receive an additional 37 
cents per hour, or part thereof, for all time so 
worked. 

5. Clause 13. —Distant Work, Board and Lodging: In 
subclause (3) of this clause delete the amount $10.60 and 
insert in lieu thereof the amount of $10.90. 

6. Clause 19A. —Casual Employment: Delete this clause 
and insert the following in lieu: 

19A. — Casual Employment. 
(a) An employer shall wherever practicable notify a 

casual employee that services are not required the 
next working day. 

(b) A casual employee while working ordinary hours, 
shall be paid on an hourly basis one thirty-eighth 
of the appropriate weekly wage rate prescribed by 
the Award, plus 20% of ordinary time earnings for 
the work performed. A minimum payment of four 
hours is to be paid. 

(c) In addition to normal overtime rates a casual 
employee while working overtime or outside of 
ordinary hours, shall be paid on an hourly basis 
one thirty-eighth of the appropriate weekly wage 
rate prescribed by the award, plus 10% of ordinary 
time earnings for the work performed. 

(d) A casual employee shall not be entitled to the 
benefits of Clauses 16, 17, 18 or 29 of the award. 

AWARDS/AGREEMENTS— 
Application for variation of— 

No Variation Resulting— 

HOSPITAL WORKERS' (GOVERNMENT) AWARD 
No. 21 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

Hospital, Service & Miscellaneous, W.A. Branch 
and 

The Board of Management, Albany Regional Hospital & 
Others. 

No. 1058 of 1989. 
COMMISSIONER J.F. GREGOR. 

27 February 1992. 
Preliminary Reasons for Decision. 

THE COMMISSIONER: On the 28th of June 1989 the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service & Miscellaneous, WA Branch (the Union) 
made an application pursuant to Section 40 of the Industrial 
Relations Act 1979 (the Act) to amend the Hospital 
Workers' (Government) Award No. 21 of 1966 by, in effect, 

reclassifying the position of CSSD Assistant described in 
subclause (1) of Clause 39. —Wages of the award, from 
Hospital Workers Level 3 and 4 to a new classification of 
Hospital Worker Level 8. It was said that the grounds on 
which the application was made are to increase the rate of 
wage on work value grounds applicable to CSSD and TSSU 
Assistants in hospital's sterile supply units to properly 
recognise the skill and knowledge now required to perform 
duties in such units. 

The matter was called on for hearing on the 14th of 
February 1992 at which time Mr S Billing, who appeared 
on behalf of the Respondent, made application that the 
matter listed for hearing and determination be adjourned. 
The Commission considered the arguments of both of the 
parties on the issue of adjournment and these Preliminary 
Reasons result from the Commission's considerations of the 
opposing arguments. 

This matter has a considerable history and a brief 
recitation of it will help with the context of these Reasons. 
The question of classification in the hospital industry has 
been a matter extant for some time. The issues involving the 
workers, the subject of the instant application, first arose 
during the consideration of the Structural Efficiency 
payments following the September 1988 Wage Case 
decision. At that time the parties were involved in what can 
be now described as an elementary broadbanding exercise 
which had the effect of bringing various classifications into 
wage groupings. As a product of that exercise there were 
some anomalies and the particular classifications subject of 
this application were then mentioned. It was, according to 
the submission of Ms Jackson, easy to broadband some 
classifications, however, because of disagreements between 
the parties as to what relationship some classifications 
should bear to nursing related positions, there were 
difficulties in one of them; specifically identified in the 
transcript of Application No. 2682 of 1989, where the rates 
were to be applied to CSSD Assistants. 

As a consequence of this the Union made this application 
which was filed in June 1989 prior to the processing of the 
Second Structural Efficiency increase so that the unresolved 
anomalies would not fail to be addressed. It was recorded 
in the transcript at that time that there had been a failure to 
reach an agreement in respect of these matters, however the 
application had been allocated to the Commission otherwise 
constituted and it remained so allocated until at the Union 
request it was reallocated in July 1990. In August 1990 the 
Union sought by letter a conference pursuant to Section 32 
of the Act for the purposes of seeking assistance from the 
Commission for resolution of the matter and this in turn led 
to the listing of the matter for hearing on the 3rd of 
September 1990. At that time the Respondent, through its 
advocate Mr Caccamo, told the Commission that the 
question of work value changes that have taken place or 
have not taken place needed to be investigated and the 
classification structure which touches upon both training 
and skill requirements needed to be determined. Because 
those things had not been done the Respondents could not 
agree to the matter being processed before the Commission 
nor could it agree to an operative date for any payment 
which may result from the review. In any event the 
Commission gathered from the submission then made (see 
page four of the transcript of the proceedings of the 3rcl of 
September 1990) that the parties had a community of 
thought about when the matter was going to finish and had 
drawn the conclusion that the parties believed the matter was 
destined to be a Special Case pursuant to the Wage 
Principles. In the event the hearing was adjourned until a 
date to be fixed pending advice from the parties as to their 
proposal for disposal of the application. The Commission 
requested that it be advised whether the parties wished to 
seek a Special Case and in the event that they did it would 
then forward the file to the Chief Commissioner with 
appropriate recommendations. 

The Commission wrote to the Union in June 1991 to 
ascertain what progress had been made. There was a 
response by letter indicating that there was some hope that 
the dispute might still be resolved by negotiation. However 
that failed and the matter was listed for hearing in November 
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1991. At that time the Commission heard argument from the 
Respondent, this time represented by a different advocate, 
on an application for adjournment. The Commission was 
told that the Respondent was engaging a consultant to assist 
in the process of the development of a new career structure 
with appropriate salary rates and training, to establish 
consultative committees and to organise participation in an 
information seminar. That appropriate budget arrangements 
had been made to allow this to happen and it was simply a 
matter of sitting down and agreeing upon the engagement 
of an appropriate consultant to get the project underway. On 
that basis it was said to be inappropriate to deal with one 
group of workers such as the CSSD Assistants when the 
parties are about to embark upon a much larger exercise that 
covers all the workers in the industry. The Commission 
granted the application for an adjournment with the riders 
that, it noted that the exercise had been on foot for over two 
years and it acknowledged that the Applicant was of the 
view that there was substantial prejudice by the claim not 
being dealt with. The parties were told the matter would be 
listed in early 1992 at which time they could argue whether 
it was appropriate for the Commission to determine the 
application in the face of whatever else was happening 
generally at that stage. 

That summarises the history until the hearing of the 
matter on the 14th of February 1992, at least in sufficient 
detail to provide the context for these Reasons. Mr Billing, 
on behalf of the Respondents, told the Commission that 
there would be no injustice arise through adjournment of the 
application. On the contrary, if it were to go on it would be 
strenuously contested by the Respondents and a result may 
not be guaranteed before the implementation of a new career 
structure. The nub of the argument was that, leaving the 
question aside of which Wage Principles apply, it is 
undesirable and contrary to the interests of industry to have 
a parallel process running separately for a small section of 
the workforce when there is a comprehensive review being 
carried out under the Structural Efficiency Principle. 
Particularly when the industry was close to the implementa- 
tion of a totally new skill related career structure. Submis- 
sions were made to the Commission about the events which 
led to the undertaking to consider the whole of the industry's 
skill related classifications. The most important one being 
that since the November 1991 hearing there had been a 
major dispute between the parties over, amongst other 
things, the implementation of structural efficiency in the 
industry and the alleged slow progress in developing a skill 
related career path. 

Mr Billing produced Exhibit B2 which is the Memoran- 
dum of Agreement made in settlement of the industry 
dispute in December 1991 and by reference to it, sought to 
demonstrate to the Commission that a detailed agreement 
had been made for the purpose of resolving the difficulties 
over the fixing of the skill related career paths in the industry 
as a whole. He described the programme which had been put 
in place and advised that a pilot site had been agreed with 
a target date of the 1st of July 1992. It was his view that soon 
after the completion of tests at the pilot site there would be 
a quick resolution of remaining difficulties throughout the 
rest of the hospital industry. It was important, according to 
Mr Billing, that the application be adjourned so there is not 
a parallel proceeding dealing with a small section of the 
workforce when the majority are involved in a parallel and 
separate structural efficiency exercise. 

My response to the application for adjournment is as 
follows. It is sensible that in reviewing classification 
structures in an industry that the industry be treated as a 
whole. This would contribute to the development of rational 
and appropriate classification structures which meet the 
requirements of the Structural Efficiency Principle. It is 
recognised that such a process in the hospital industry is not 
one which can be accomplished overnight. In fact it is an 
exercise which is complicated and could take time to bring 
to a successful conclusion. But the requirement for 
consistency should not provide a shield for the Respondent 
to hide behind to avoid timely resolution of these issues 
which have been extant for over two years. The Commission 
has been told on three occasions by the Respondent that it 

is forming committees to deal with these issues and the only 
product of those committees after two years work has been 
a minor amendment to broadbanding of the award. On any 
measure, this is an achievement which is less than could be 
reasonably expected. Worse still, the delay has caused a 
serious dispute in the industry as a whole. There is still very 
little evidence of advancement towards a resolution of the 
industry's difficulties in its classification structure. The 
question to be answered in the instant case is how long 
should a small group of workers who allege they have been 
denied wage justice for something over two years be forced 
to wait before having their claims tested by an independent 
authority? In my view the time is close where to further 
delay the disposal of this claim could result in the perception 
of considerable injustice to the employees involved in the 
sterile supply sector of the industry. At the same time it is 
true that the best solution for the problem is that if all of the 
career structure matters affecting the industry are resolved 
together. 

I have considered the arguments of the parties and I am 
reluctantly prepared to grant the application for an adjourn- 
ment. The Respondent stands criticised for the time that it 
is taking to resolve these issues. Forming and reforming 
committees will not and has not provided solutions to the 
problem. The Applicant, in this case, is entitled to expect 
that the Respondent will pursue resolution of the matters 
which have been referred to consultants and committees 
aggressively and with as much expedition as is possible. I 
am prepared to accept the argument put on behalf of the 
Respondent by Mr Billings that this will happen and in view 
of that will grant the motion for adjournment till a date to 
be fixed. The Order which will issue out of these 
proceedings will provide liberty to apply to the Applicant 
at the conclusion of 60 days for the matter to be brought on 
for determination. 

Appearances: Ms S. Jackson appeared on behalf of the 
Applicant. 

Mr A. Caccamo, later Ms M. Kuhne and then Mr S Billing 
appeared on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Board of Management, Albany Regional Hospital & Others. 
No. 1058 of 1989. 

Hospital Workers' (Government) Award 
No. 21 of 1966 

COMMISSIONER J.F. GREGOR. 
27 February 1992. 

Order. 
HAVING heard Ms S. Jackson on behalf of the Applicant 
and Mr A. Caccamo, then Ms M. Kuhne and later Mr S. 
Billing on behalf of the Respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

(1) That the application be adjourned until a date to 
be fixed; 

(2) That the applicant Union has liberty to apply for 
relisting no sooner than 60 days from the date 
hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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LICENSED ESTABLISHMENTS (RETAIL AND 
WHOLESALE) AWARD 1979 

No. R 23 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Burns Philp & Co and Others. 

No. 1101 of 1991. 
COMMISSIONER O.K. SALMON. 

19 February 1992. 
Order. 

HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977 

No. R 32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Boans Ltd and Others. 

No. 1083 of 1988. 
COMMISSIONER O.K. SALMON. 

19 February 1992. 
Order. 

HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS AWARD 

1988 
No. A 1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union of 
Workers —Western Australian Branch and Others 

and 
The State Energy Commission of Western Australia. 

No. 1577 of 1990. 

COMMISSIONER O.K. SALMON. 
3 March 1992. 

HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WOOL SORTERS (WOOL SCOURING WORKS) 
AWARD 

No. 41 of 1956. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977 

No. R 32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Myer Stores Limited and Others. 

No. 1100 of 1991. 
COMMISSIONER O.K. SALMON. 

19 February 1992. 
Order. 

HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 

Swan Wool Scouring Co and Others. 
No. 771 of 1990(R2). 

COMMISSIONER O.K. SALMON. 
19 February 1992. 

Order. 
HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.I Commissioner. 
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CANCELLATION OF AWARDS- 
AGREEMENTS/ 

RESPONDENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Agreement. 

No. 686 of 1977 part 57. 
Industrial Relations (Industrial Catering Workers') Agree- 

ment. 
CHIEF COMMISSIONER W.S. COLEMAN. 

3 March 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following agreement applies, 
did give notice on the 22nd day of January, 1992 of an 
intention to make an Order cancelling such agreement; 

And whereas at the 3rd day of March, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following agreement be cancelled. 

Industrial Relations (Industrial Catering Workers') 
Agreement. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Award 

No. 686 of 1977 part 77. 
Stevedoring Supervisors Award, 1976. 

CHIEF COMMISSIONER W.S. COLEMAN. 
3 March, 1992. 

Order. 
WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 22nd day of January, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 3rd day of March, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled. 

Stevedoring Supervisors Award, 1976. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

LONG SERVICE LEAVE— 
Boards of Reference—Special— 

SPECIAL BOARD OF REFERENCE-LONG SERVICE 
LEAVE 

STANDARD PROVISIONS 
S. Jamieson 

and 
Williams Gale Photography Pty Ltd. 

File No. 40 of 1991. 
MR G.J. CARRIGG (CHAIRMAN) 

MR W.A. LATTER (EMPLOYEE'S REPRESENTATIVE) 
MR J. UPHILL (EMPLOYER'S REPRESENTATIVE). 

Perth 27 day of February 1992. 
Decision. 

THE CHAIRMAN: This matter comes before the Board of 
Reference by way of a letter addressed to the Registrar 
received on 24 December 1991 in the following terms — 

"I wish to apply to the Board of Reference 
concerning Long Service Leave. 

I feel I have been unfairly treated by my ex employer 
and would like you to look into the matter for me. I 
have worked for Williams Gale Photography for 
approx. 9 years 10 months in a part time position 
ranging from 30 to 12 hours per week as bookeeper. On 
18/12/91 I was handed my notice and was told I could 
work 2 weeks, or leave, I chose the latter with 10 
working holidays due to me. 

I feel the decision to dismiss me may have been 
influenced by the fact that my long service leave was 
due in approx. 2 months because in all the time I 
worked for the Company there has never been any 
complaint about my performance. 

I am enclosing a copy of a letter which was delivered 
to me the following day by courier explaining the 
reason for my dismissal, but being the bookeeper I 
know the company is on quite a secure position. My 
marriage has just broken down the month before and 
one comment made by a Director was I had a negative 
attitude, which I think was an unfair statement. 

I hope you will consider my case, as I am a sole 
parent bring up a child and the money would be a great 
help as we are only talking about 2700 dollars in full." 

The dispute the Board of Reference is required to settle 
is that Ms Jamieson says that her termination of service on 
18 December 1991 was made to avoid payment of long 
service leave to which she would have had a pro rata 
entitlement on termination in February 1992. 

The employer disagrees with Ms Jamieson claim and 
states that her termination on 18 December 1991 was not to 
avoid payment of her pro-rata long service leave entitlement 
on termination in February 1992,. All the facts found by the 
Board of Reference are: 

— Ms Jamieson had 9 years 10 months service when 
she was terminated on 18 December 1991. 

— She worked as a part time bookeeper. 
— Her employer is in the photographic industry. 
— She was advised by letter dated 20 December 

1991 that her termination was because of a slow down 
in the industry and lack of work. 

— One other employee had already been terminated. 
— No other employees have been engaged to replace 

Ms Jamieson or the employee previously terminated. 
— The work previously carried out by Ms Jamieson 

is now shared by the receptionist and the directors. 
— The turn over of business dropped 23% in 

December 1991 and 33% in January 1992. 
— In June 1991 the number of days worked by Ms 

Jamieson was reduced from three and four days to two 
days a week. 

— The company has a reasonable cash flow situation. 
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— At the time of her termination Richard Gale, the 
Director/Secretary of the Company had no knowledge 
of the Long Service Leave Standard Provisions, or of 
Mrs Jamieson's length of service. 

— On the date of her termination Mrs Jamieson 
applied for a position with another advertising agency. 

The Decision of the Board of Reference is — 
As the nominated employee's and employer's members 

of the Board of Reference are equally divided in opinion it 
is the opinion of the Chairman that the termination of Ms 
Jamieson was made having regard for a fall off in business 
due to a down turn in the advertising industry. Those 
circumstances caused the directors of the company to take 
action to ensure as far as they could that the company 
remains effective. 

Ms Jamieson does not have an entitlement to pro-rata long 
service leave under subclause 5(c) of Clause 2 of the Long 
Service Leave Standard Provisions. 

JOHN CARRIGG, 
Chairman. 

Filed in my Office on 27 February 1992. 
JOHN CARRIGG, 

Registrar. 

SPECIAL BOARD OF REFERENCE-LONG SERVICE 
LEAVE 

Kununurra Earthmoving Plant 
and 

Construction Industry Portable Paid 
Long Service Leave Board. 

File No. 1 of 1992. 
MR G.J. CARRIGG (CHAIRMAN) 

MR W.A. LATTER (EMPLOYEE'S REPRESENTATIVE) 
MR J. UPHILL (EMPLOYER'S REPRESENTATIVE). 

Perth 26 day of February 1992. 
Decision 

THE CHAIRMAN: This claim comes before the Board of 
Reference by way of a letter dated 3 January 1992 from the 
Chamber of Commerce and Industry of Western Australia 
as follows: 

"We represent Kununurra Earthmoving Plant of 986 
Poinciana Street, Kununurra and on their behalf request 
a Board of Reference be convened to hear an appeal 
pursuant to Section 50(b) and (d) of the above Act. 

This request arises out of a formal assessment made 
by the Construction Industry Long Service Leave 
Payments Board under Section 34(2) of the Act which 
Kununurra Earthmoving Plant dispute." 

The Board of Reference was held on 13 February 1992 
and the claim was then confined to Section 50(b) of the 
Construction Industry Portable Paid Long Service Leave 
Act. Section 50(b) being a claim arising out of "the 
requirement that an employer register under this Act.". 

The facts are — 
Kununurra Earth Moving Plant carry out work very 

rarely for the Main Roads Department and shires of 
maintenance grading road shoulders and maintenance 
re-sheeting of roads. 

— Kununurra Earth Moving Plant under the contrac- 
tural arrangements with the Main Roads Department 
and Shires supply the machine and the driver for an 
hourly rate. 

— that work accounts for about 15% of the Com- 
pany's activities. 

— Kununurra Earthmoving Plant otherwise provide 
services to farmers and the Mining industry, and is 
engaged in quarrying. 

— The Construction Industry Long Service Leave 
Payments Board requires Kununurra Earthmoving 
Plant to register as an employer only with respect to the 
work carried out on roads for the Main Roads 
Department and shires. 

— The employee engaged on the work on roads is an 
employee within the meaning of the Construction 
Industry Portable Paid Long Service Leave Act being 
under a contract of service, and that employee is in a 
classification in an Award prescribed pursuant to that 
Act. 

Determination of the Board of Reference 
The work carried out by Kununurra Earthmoving Plant on 

road maintenance for the Main Roads Department and shires 
is not the business that that company is substantially 
engaged in. 

The work on roads carried out by Kununurra Earthmoving 
Plant is "Maintenance or repairs of a routine nature" on 
those roads. 

This Board of Reference determines that Kununurra 
Earthmoving Plant is excluded from the "Construction 
Industry" by the exclusion in (f) of the definition i.e.— 

"but does not include: — 
(!) the carrying out of maintenance or repairs of 

a routine on minor nature by employees for 
an employer who is not substantially engaged 
in the industry described in this interpreta- 
tion." 

The claim by Kununurra Earthmoving Plant against the 
requirement by the Construction Industry Long Service 
Leave Payments Board to register under the Construction 
Industry Portable Paid Long Service Leave Act is allowed. 

JOHN CARRIGG, 
Chairman. 

Deposited in my Office on 26 February 1992. 
JOHN CARRIGG, 

Registrar. 

SECTION 23— 

Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Vox Group of Companies 

and 
The Shop Assistants and Warehouse Employees Industrial 

Union of Workers and Others. 
No. 1664 of 1988. 

COMMISSIONER O.K. SALMON. 
4 March 1992. 

Order. 
HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 



72 W.A.I.G. w: 571 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sinclair Merchandising t/a Bliss and Barbarella Lingerie 

Parties Pty Ltd 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 1158 of 1989. 
COMMISSIONER J.A. NEGUS. 

20 February 1992. 
Order. 

HAVING been advised by the Applicants that they no longer 
wish to continue with these applications, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the applications be discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Paulina Andreatta 

and 
Beni Magjarraj t/a Nova Air 

Conditioning. 
No. 1652 of 1991. 

COMMISSIONER A.R. BEECH. 
11 February 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant to 
Section 29(b)(ii) of the Industrial Relations Act 1979, by the 
applicant for unpaid contractual benefits. The claim is 
denied. 

In approaching this matter, it is appropriate to make one 
or two observations. Firstly, both the applicant and 
respondent appeared on their own behalves. It was apparent 
that neither the applicant nor Mr Beni Magjarraj who 
appeared for the respondent and is its manager, were 
conversant with the procedures of the Industrial Relations 
Commission. The Commission ensured that both were made 
aware that each could make submissions from the bar table, 
or alternatively give evidence under oath, each being made 
aware by the Commission that evidence given under oath 
carries more weight than submissions made from the bar 
table in the event of a conflict. The applicant elected to give 
evidence. The respondent chose to give submissions from 
the bar table. Thus, where there is a conflict in the evidence 
given by the applicant, and the submissions, such as they 
were, from the respondent, the Commission will prefer the 
evidence given by the applicant. 

Further, although the respondent was given the opportu- 
nity to cross-examine Ms Andreatta on her evidence, he 
declined to do so. The Commission explained that the 
election of the respondent not to cross-examine the 
applicant's evidence would permit the Commission to draw 
the conclusion that her evidence was not contested by the 
respondent. Notwithstanding, the respondent again declined 
to cross-examine the applicant. Once again, where there is 
conflict between the applicant and the respondent, the 
Commission has little alternative other than to prefer the 
evidence given under oath. 

Finally, in these opening remarks it is noted that although 
the Commission endeavoured to present the applicant with 
every opportunity whilst she was under oath to give 
evidence as to all of the matters that she wished to draw to 
the Commission's attention, it became apparent that the 
applicant did not give all of the detail that she wished to have 
done whilst under oath, and she endeavoured to remedy this 
by making some submissions at the end of the proceedings, 
when her case had closed, and indeed the case for the 
respondent had closed. The case for the applicant was also 
not assisted by loudly accusing the respondent of lying 
during his submissions whilst the court was in session. 

Notwithstanding, the Commission finds the following 
facts. The applicant responded to an advertisement lodged 
by the respondent with the Commonwealth Employment 
Service for a receptionist/secretary. She contacted the 
respondent and attended for an interview on a Saturday. She 
was contacted by the respondent the following Sunday and 
told she had been given the job. She worked for two days 
that following week, and although the applicant under oath 
seemed unsure of the precise dates, they appear to be the 7th 
and 8th of October 1991. 

It appears from the applicant's evidence that at this point, 
the respondent told the applicant that as she had been 
engaged pursuant to the "jobstart scheme", and that scheme 
did not commence to reimburse the employer until the 14th 
of October, she was not to attend for work again until the 
14th of October. Apparently, the applicant then did not work 
for the remaining three days of the week. About this, two 
things need to be said. Firstly, the applicant having been 
engaged in full time employment from the 7th of October, 
it is not open to an employer to merely "stand down" an 
employee for the reasons apparently given by the respondent 
to the applicant. The evidence on this point is not clear 
however, it is not an issue which was raised by the applicant 
herself, and the Commission is just not able to take the issue 
any further. Secondly, the respondent in his submissions 
indicated that he did not believe the applicant worked for 
the two days mentioned, other than perhaps for some of the 
time for interview. The applicant claims that she has not 
been paid for the two days in question, and this appears 
likely from the evidence. The applicant claims payment for 
the two days. On the evidence and material before the 
Commission she worked for the two days complete and she 
is entitled to be paid for the work performed. Accordingly 
the claim will be granted. 

The applicant's evidence is that she recommenced work 
in the week commencing Monday the 14th of October 1991, 
and worked full time until close of business on the following 
Friday. She claims that she was not paid for that week's 
work. The applicant stated under oath that during this period 
of time, the respondent made sexual advances to her, was 
rude and asked her "dirty questions", including inviting her 
for a weekend at Bunbury. The applicant's evidence is that 
all of this was unwelcome and found offensive by her and 
culminated in something of an argument between them. She 
resolved that she could no longer remain in the respondent's 
employment and be subject to such behaviour, and she 
therefore informed the manager of the respondent the 
following Monday that she was not returning to work. 

The respondent denies the accusations of sexual harass- 
ment, and denies that he is liable for payment for the week 
worked, as one week's notice to terminate the contract was 
required to be given by the applicant: it was not given and 
therefore the applicant forfeits one week's wages. 

As to this, there is no evidence before the Commission 
that a weekly contract of hiring was negotiated between the 
parties at all, with the applicant's evidence being that other 
than for a starting time (presumably) nothing was discussed 
so far as conditions of employment were concerned. Even 
so, a weekly contract of employment is quite common, and 
would be anticipated; however it may not have operated to 
require a week's notice during the first week of employment, 
a situation which is itself not uncommon. The Commission 
is prepared to find, given that the jobstart agreement (Exhibit 
1) and the Australian Taxation Office Employment Declara- 
tion (Exhibit A) both indicate full lime employment in a 
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clerical capacity, that a weekly contract of employment was 
applicable. 

However, it is clear on the authorities that an employee 
may regard a contract of service as being terminated if there 
is improper conduct on the part of an employer which does 
not permit the proper operation of the contract of employ- 
ment, or for it to continue (here, reference is made to The 
Law of Employment, Macken et al., 2nd ed., at page 127). 
In such circumstances, the employee is able to leave without 
giving notice and without forfeiting wages for the appropri- 
ate period of notice. It is the opposite of an employer 
summarily dismissing an employee for misconduct. On the 
sworn evidence that is before the Commission, the Commis- 
sion concludes that the sexual harassment described by the 
applicant occurred. That being the case, the applicant was 
justified in leaving her employment in the manner that she 
did and accordingly, given that the defence advanced by the 
respondent in these proceedings is not valid, the applicant 
succeeds in this part of her claim also. 

The applicant's claim is for S 146.30 being two days' 
wages for the 7th and 8th of October and $365.70 being one 
week's wages for the 14th to the 18th of October. Although 
it is the Commission's understanding from the evidence that 
a rate of wage was not negotiated directly between the 
parties, the jobstart agreement which became Exhibit 1, and 
which bears the signature of the employer reveals a rate of 
wage of $365.70, and accordingly there is sufficient 
evidence before the Commission to find that that was the 
wage rate to be paid. Accordingly the claim of the applicant 
is made out and the Minutes of a Proposed Order now issue. 

Appearances: Ms P. Andreatta on her own behalf. 

Mr B. Magjarraj on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Paulina Andreatta 

and 

Beni Magjarraj t/a Nova Air 
Conditioning. 

No. 1652 of 1991. 

COMMISSIONER A.R. BEECH. 

18 February 1992. 
Order. 

HAVING heard the applicant on her own behalf and Mr B. 
Magjarraj on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby Orders — 

That Mr Beni Magjarraj t/a Nova Air Conditioning 
forthwith pay Ms P. Andreatta an amount of $512.00. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robyn Barnden 

and 
The Body Club —North Beach. 

No. 1693 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

12 February 1992. 
Reasons for Decision. 

(given extemporaneously and as edited 
by the Senior Commissioner). 

SENIOR COMMISSIONER: This is an application in the 
Commission pursuant to Section 29(b)(ii) of the Act. The 
position on the evidence that the Commission has heard 
seems to be relatively straightforward and that is that the 
contract of employment was a weekly contract. That is 
confirmed both by the applicant's document and the 
document which sets out the conditions of consultants and 
shows that the consultant is expected to work a 40 hour 
week. Quite obviously a reasonable period of notice for 
somebody working a 40 hour week is the same amount of 
payment. 

So in respect of the claim for payment in lieu of notice 
on termination of $240, that claim will be approved by the 
Commission. It is found to be a condition of the contract. 

The outstanding commission on the two memberships at 
Osborne Park is not contested and that amount is $43.87. 
That will be included in the Order. There are futher claims 
for outstanding commission amounting to $514.88. Before 
finalising the matter the Commission required the respon- 
dent to confirm, in writing, the payments received as per the 
list detailing the applicant's outstanding commission claim 
of $514.88. This list is marked as "Attachment 1" to the 
report of the Acting Deputy Registrar (Industrial). The 
respondent's written response was duly received by the 
Commission and shows that an outstanding commission of 
$111.60 is due. This amount will be included in the Order 
bringing the total commission amount due to $155.47. 

Appearances: Ms R. Barnden appearing on her own 
behalf. 

Mr S. McCabe appearing on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robyn Barnden 

and 
The Body Club —North Beach. 

No. 1693 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 February 1992. 
Order. 

HAVING heard Ms R. Barnden appearing on her own behalf 
and Mr S. McCabe on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

1. That Ms Barnden be paid by the Respondent the 
amount of $395.47 being the total sum of the 
following: 

Payment in lieu of notice less $240.00 
termination pay 
Total commission due 155.47 
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2. That the amount specified in paragraph 1. be paid 
within seven days of the date of this Order. 

(Sgd.) G.G. HALLIWELL; 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.R. Bates 

and 
Victoria Park Holdings Pty Limited trading as Welch World 

Travel. 
No. 1464 of 1991. 

COMMISSIONER S.A. KENNEDY. 
21 February 1992. 

Reasons for Decision. 
THE COMMISSIONER: This application is brought pursu- 
ant to section 29(b) of the Industrial Relations Act 1979. The 
claims raised therein by Eric Richard Bates (hereinafter 'the 
Applicant') are that he has been unfairly dismissed from 
employment by Victoria Park Holdings Pty Limited trading 
as Welch World Travel (hereinafter 'the Respondent') and 
that he has been denied contractual benefits due under the 
terms of that contract of employment. 

So far as the claim of unfair dismissal is concerned the 
Applicant seeks an Order that he be re-employed in the 
position from which he was allegedly dismissed without loss 
of contractual benefits from the time of such dismissal to the 
time of taking up some further employment with the 
Respondent. 

So far as the claim for contractual benefits is concerned 
the Applicant's claim is firstly, that he is due moneys for 
service up to and including the day on which he was 
allegedly dismissed. 

The amounts claimed are $332.00 nett as wages for the 
week ending 6 September 1991, $25.00 as reimbursement 
for vehicle use for the week ending 6 September 1991, 
$61.00 nett as a day's wages for 9 September 1991. 

The Applicant also claims that for the period of 
employment to and including 9 September 1991 he had an 
accrued entitlement to paid leave, calculated as 7/12 of four 
weeks' holiday pay, amounting to $661.00 nett. 

He seeks orders from the Commission that the Respon- 
dent pay him these moneys less the amount of $710.00 
which the Applicant identifies as an amount of cash derived 
from the Respondent's business and held by him against the 
contractual benefits he claims are due. 

In the event of no order for re-employment without loss 
resulting from his claim of unfair dismissal, the Applicant 
seeks a finding that as a result of the termination of his 
contract of employment by the Respondent he is due the 
payment of one week's wages ($332.00 nett) in lieu of due 
notice and an order to that effect. 

In its answers as amended by leave the Respondent denies 
that the Applicant was dismissed at all: or in the alternative, 
that if he was dismissed, it denies that he was dismissed 
unfairly. 

So far as the claim for contractual entitlements is 
concerned the Respondent acknowledges wages of $332.00 
nett for the week ending 6 September 1991 are unpaid but 
says that this (and any other moneys found to have arisen 
under the terms of the contract of employment) should be 
set against moneys which may be due to the Respondent 
from the Applicant. 

The claim for $25.00 as reimbursement for the use of the 
Applicant's vehicle is rejected on the grounds that firstly, 
it was not necessary for the Applicant to use his own vehicle 
for the purposes of the Respondent's business and secondly, 
that there was no agreement between the Applicant and the 
Respondent for such use. 

The claim for payment of wages for 9 September 1991 
is rejected by the Respondent which says that that day's 
work was not completed but it appears the Respondent 
acknowledges a sum of $30.50 nett for services on that day 
to the point when it says such services were withdrawn by 
the Applicant. 

The Applicant's alternative claim for payment in lieu of 
notice of termination by the Respondent is rejected by the 
Respondent who claims that the contract of employment 
between it and the Applicant was terminated unilaterally by 
the Applicant. 

The Respondent also rejects the pro rata annual leave 
entitlement claimed. It says that in fact the Applicant took 
paid leave from 24 April 1991 to 2 May 1991 and that 
having regard for that, the amount claimed would be reduced 
to $309.87. 

But in any event the Respondent claims that as a result 
of misconduct by the Applicant, the Respondent has suffered 
loss and damage which should be set against any moneys 
which may be found to be due the Applicant with the result 
being no entitlement remaining due. 

There is no issue between the parties on the following. 
There was a contract of employment between the Applicant 
and the Respondent. The Respondent's business for the 
purposes of this matter is a travel agency. The Applicant was 
employed by the Respondent in the position of manager of 
the travel agency on $400.00 gross per week. The contract 
of employment between the parties commenced in early 
February 1991. It ended on 9 September 1991. The travel 
agency premises are situated within the same location as a 
real estate business. It appears that a director of the 
Respondent business, Mr Welch is a principal in the real 
estate business. 

Matter No. 1464 of 1991 was listed for hearing over two 
days. The Applicant's case was completed on the first day 
of hearing subject only to the exercise of a reservation to him 
by the Commission at the outset of the hearing of a right to 
be further heard in relation to any allegation of serious 
misconduct which, in the alternative, the Respondent had 
foreshadowed in its amended particulars. At the conclusion 
of the Applicant's case and prior to any submissions or 
evidence on behalf of the Respondent, the Respondent made 
application that the claim of unfair dismissal be dismissed. 
The submission put by the Respondent for this course was 
to the effect that the Applicant had not established that he 
had in fact been dismissed. Submissions opposing this 
application were then put by Mr Clohessy on behalf of the 
Applicant and Matter No. 1464 of 1991 was adjourned 
pending determination by the Commission of this applica- 
tion by the Respondent. 

Therefore the question for the Commission raised for 
determination here is limited to whether, on the balance of 
probabilities, the Respondent dismissed the Applicant on 9 
September 1991. The onus of establishing that a dismissal 
did occur falls on the Applicant. 

As was made clear to the parties at the time of the 
adjournment, a finding that a dismissal of the Applicant was 
effected by the Respondent on that day would mean that the 
further proceedings pursuant to the section 29(b)(i) claim 
would be concerned only with the question of unfairness. 
Should its application fail the Respondent would not be 
permitted then to proceed to bring evidence as to its 
contention that no dismissal occurred. It would be limited 
in respect of the claim brought pursuant to section 29(b)(i) 
to its case denying unfairness. And in the event that there 
was a finding that the Applicant was not dismissed then it 
follows that his claim pursuant to section 29(b)(i) must be 
dismissed. 

In either case the Applicant's claim for contractual 
benefits would remain live; albeit the determination of the 
question of whether or not a dismissal occurred has 
ramifications for the detail of the contractual benefits claim. 

The Applicant gave evidence on his own behalf. No other 
witnesses were called. Thus in considering the question of 
whether the Applicant was dismissed or not, it is his 
evidence alone which is before the Commission. 
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The crux of this evidence for the purposes of the question 
to be determined is clearly that which goes to the events on 
the day of the alleged dismissal. 

Other matters raised which have a bearing are events 
involving a prospective new employee and the Applicant's 
view of the prospects for the Respondent's business. 

The Applicant's evidence in chief as to the events on 9 
September 1991 when he was allegedly dismissed is 
summarised as follows. 

Early on that morning he had finalised all the accounts 
of the Respondent's business to the end of June and had 
updated the cash book figures to the end of August. He then 
presented these figures to Welch who suggested they talk 
further. In the course of the conversation Welch told him that 
another person (hereinafter 'Ms R.') who was a qualified 
accountant was going to do his job and requested that the 
Applicant hand over his keys to the premises. The time was 
about 11.30am. The Applicant handed over his keys and 
returned to his duties which he continued until 5.00pm. In 
mid afternoon he gave a letter to Welch which included a 
statement to the effect that it was to "confirm" that Welch 
had given him his notice as of that date and raised a claim 
that a total of $1,461.00 in contractual benefits was due to 
the Applicant by the close of business that day. A copy of 
that letter is before the Commission [Exhibit 1], He said he 
also presented another letter to Welch (by putting it on his 
table) in the mid afternoon. This letter included statements 
to the effect that the Applicant intended collecting some 
brochure display stands belonging to him which had been 
in use for the purpose of the Respondent's business and 
made an offer, open until 10 September 1991 (the next day) 
to sell the stands to the Respondent for a sum of $750.00. 
A copy of the letter is before the Commission too [Exhibit 
2], The Applicant said Welch was not in his office in the 
latter part of the afternoon "until after" 4.00pm though in 
answer to a subsequent question from Mr Clohessy the 
Applicant said Welch had not returned by 5.00pm, but again 
subsequently said that Welch returned after 5.00pm. By this 
time, according to the Applicant, he had had the brochure 
display stands removed. 

Other relevant evidence given by the Applicant during the 
examination in chief concerned Ms R. 

The Applicant said that one or two weeks prior to 9 
September 1991 he had been telephoned by Ms R. who said 
she was prepared to work as a travel consultant in the 
Respondent's business on a commission only basis. He said 
an appointment was arranged but Ms R. did not keep it but 
that she did turn up for a second appointment with him. The 
Applicant said that following that interview he commenced 
checking Ms R.'s credentials in the travel industry with a 
view, ultimately, to recommending her for employment to 
Welch. The Applicant said that on the Saturday prior to his 
dismissal he saw Ms R. engaged in conversation with Welch 
in Welch's office. The Applicant said that after knocking on 
the office door, he entered and was told that Welch and Ms 
R. were discussing aspects of business. He left that meeting 
shortly after. 

Other evidence in chief of the Applicant goes to his view 
of the situation of the Respondent's business. This evidence 
is the subject of some comment subsequently but, for 
convenience can be summarised here as follows. In the 
Applicant's view, and this was emphasized in his evidence, 
the Respondent's business had been seriously undercapital- 
ised for some time. He said that this needed to remedied 
before the end of September for the purposes of the 
regulatory Travel Compensation Fund and that he often told 
Welch that this was the case. Another problem he identified 
in his evidence in chief was a regulatory requirement in the 
travel industry to have a person holding the qualifications 
of Ticketing 1 and Ticketing 2 and at least three years' 
experience involved in the business. The Applicant only 
held Ticketing 1. A previous employee had both qualifica- 
tion requirements and the experience but she had left the 
Respondent's business some time in July. For a period she 
and the Applicant had been working only alternate weeks 
because of the low level of activity in the travel business. 
This, the Applicant said, resulted from a general downturn 
in the travel industry at the time. 

In essence then the Applicant's case is that on 9 
September 1991 he was called to the office of Welch, told 
that his job was going to be taken by Ms R. and was told 
to hand over his keys. This he says constituted a dismissal 
and that situation is demonstrated by the failure of Welch 
to react to Exhibit 1. or to his dismantling of the travel 
brochure stands. The Applicant at least implied that the 
situation of the business at the time and the advent of Ms 
R. being prepared to work on a commission only basis are 
factors which support his assertion that he was in fact 
dismissed on 9 September 1991. 

However the Applicant's evidence under cross examina- 
tion on the events of 9 September 1991 went further than, 
and in some instances was different from that already given. 

Thus under cross examination he admitted that Welch 
raised at the interview on 9 September an allegation that the 
Applicant had effectively "bad mouthed" the Respondent's 
business to a prospective buyer and had questioned the basis 
on which the $25.00 per week car allowance had been 
erected, whereas his previous evidence as to what was 
discussed was limited to references to Ms R. and the keys 
to the premises. It was put to him that the interview with 
Welch was quite extended and that Welch raised a number 
of concerns about his methods and practices of work. These 
were not admitted. But the Applicant's answers in these 
respects were often less than categorical and some of his 
answers were preceded by statements about what he would 
(or would not) have said in a particular instance as distinct 
from what was said. 

It is noted that this last characteristic in his answers was 
not limited to this line of questioning. Having regard for the 
Applicant in the witness box over a period of hours, I am 
of the opinion that some of his performance under cross 
examination may have been due to some lack of comprehen- 
sion of the questions put or even a style of answering which, 
while certainly resulting in tangential answers of little or no 
value given the questions asked, may have been innocent. 
But not all. Some of the answers were obviously evasive and 
at times contradictory answers were given. 

The Applicant acknowledges that Welch did not state at 
the interview on the morning of 9 September 1991 that he 
was dismissed. And the Applicant said that after the 
interview, he went back to work, the Applicant acknowl- 
edged under cross examination that there was actually a 
subsequent conversation with Welch that day. He admits 
that during that he said to Welch words to the effect that he 
assumed that he was being dismissed and he acknowledged 
that this question arose because of some doubt in his mind 
that he had been in fact dismissed earlier. The Applicant's 
evidence is that Welch made some sort of statement in reply 
to the effect that "too much" or "a lot" of water had gone 
under the bridge and that there was no trust. The Applicant 
said that he could not recall Welch specifically saying in this 
further conversation that he was dismissed but admits that 
he could have been told that; only to deny that answer 
subsequently. 

The Applicant acknowledged in cross examination that in 
requesting his (the Applicant's) keys to the premises, Welch 
slated that he needed them to get copies for a real estate 
salesperson. He says that he dismissed this statement as 
unbelievable and "a lame excuse" in the context of the 
discussion about Ms R. but he did not question Welch on 
this at the time. 

And the Applicant's answers in cross examination about 
arrangements to meet with Ms R. appear to be at odds with 
his earlier answers. Thus he says that he had an appointment 
with Ms R. on the Saturday prior to 9 September which she 
did not keep but saw Welch instead. However earlier in his 
evidence he said that Ms R. failed to keep one appointment 
with him but kept a second and it only remained for him to 
complete his checking of her credentials before raising the 
prospect of her employment with Welch. 

The Applicant's evidence as to that time of the 
conversation with Welch subsequent to the interview varies 
but is finally said to have occurred in "early to mid- 
afternoon". 
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The manner of presentation of the letters [Exhibits 1 and 
2] is vague and though there are assertions that Welch must 
have received them, the Applicant's evidence as to the 
absence of Welch from the premises during the afternoon 
raises doubts that Welch actually sighted the letters during 
working hours or before the Applicant left for the day. 

Having then carefully considered the relevant evidence 
for the determination of the question of whether the 
Applicant was in fact dismissed. I have concluded that it is 
probable that the continuation of the Applicant's employ- 
ment, at least on the same terms, was at risk on or about that 
date; that the Applicant was well aware of this; and that his 
grounds for concern were not based solely on his perceptions 
of the viability of the business at all but also on the advent 
of a qualified travel consultant prepared to work commission 
only and Welch's knowledge of that at least by the Saturday 
prior to the alleged date of dismissal. In this respect I reject 
the Applicant's evidence that he was unconcerned at Ms R. 
speaking directly with Welch. I think it likely that the 
Applicant was most reluctant to identify or further Ms R.'s 
prospects of employment to Welch at any time and that the 
sight of Welch and Ms R. meeting probably worried him. 

I have concluded that it is likely that by the time of the 
interview with Welch on 9 September, the Applicant was 
expecting the worst so far as the contract of employment was 
concerned. It is clear Welch raised some criticisms of the 
Applicant at the interview. It is probable that the interview 
was more prolonged and more critical of him than the 
Applicant admits. The evidence is that the Applicant was not 
told that he was dismissed at that time. And, as his 
subsequent approach to Welch for confirmation suggests, 
his assumption that Welch's references to Ms R. and the 
keys constituting a dismissal was far from categorical at the 
time. 

The further discussion was an opportunity for the fact of 
a dismissal to be confirmed or denied. The Applicant says 
that words to the effect of a confirmation were used. This 
is not really convincing on the evidence. And in my view 
the Applicant cannot rely on the existence of the letters as 
constituting confirmation. This is particularly so in the case 
of Exhibit 1 in that it is quite likely that Welch did not see 
it prior to the Applicant's final conversation with him on 9 
September 1991. Indeed there is the Applicant's evidence 
that the following day he rang Welch and checked whether 
he had received the letters. 

Thus while a dismissal can be effected by other than the 
direct communication of that to an employee and a failure 
by an employer to reasonably correct a misapprehension as 
to dismissal conceivable could be a consideration, I am not 
convinced on the evidence that that was the case here. 

It may be that the Applicant's employment was at risk. 
It may be that the Respondent was considering the 
Applicant's position. It may be that the Respondent intended 
to end the contract of employment on 9 September 1991. 

Having regard for the Applicant's evidence I do not 
consider on the balance of probabilities that the Respondent 
in fact did dismiss the Applicant on that day. 

In my opinion the Applicant has not discharged the onus 
of establishing that he was in fact dismissed by the 
Respondent. 

Accordingly the claim brought pursuant to section 
29(b)(i) of the Act must be dismissed. An order to the effect 
will issue. 

To facilitate further proceedings for the purposes of the 
claim pursuant for contractual entitlements, Matter No. 1464 
of 1991 will be divided pursuant to section 27(l)(s) of the 
Act, with the contractual entitlements claim being desig- 
nated Matter No. 1464A of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.R. Bates 

and 
Victoria Park Holdings Pty Limited trading as Welch World 

Travel. 
No. 1464 of 1991. 

COMMISSIONER S.A. KENNEDY. 
21 February 1992. 

Order. 
HAVING heard Mr R. Clohessy on behalf of the Applicant 
and Mr A. Thorpe (of Counsel) on behalf of the Respondent, 
now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979 do hereby 
order — 

1. That the claim of Eric Richard Bates that he was 
unfairly dismissed on the 9th day of September 
1991 by Victoria Park Holdings Pty Limited 
trading as Welch World Travel be dismissed. 

2. That the claim of Eric Richard Bates that he is due 
contractual benefits under a contract of employ- 
ment with Victoria Park Holdings Pty Limited 
trading as Welch World Travel be divided from 
Matter No. 1464 of 1991 and be designated Matter 
No. 1464A of 1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jonathan David Blewitt 

and 
Slee and Stockden Pty Ltd. 

No. 454 of 1991. 
COMMISSIONER J.F. GREGOR. 

6 November 1991. 
Reasons for Decision. 

THE COMMISSIONER: On 26 March 1991, Jonathan 
David Blewitt (the Applicant) made application for an order 
pursuant to Section 29 of the Industrial Relations Act 1979 
(the Act) against Slee and Stockden Pty Ltd (the Respon- 
dent), on the grounds that his dismissal by the Respondent, 
effective on or about 18 March 1991, was unfair. The 
statement attached to the application claimed, without 
particularity, benefits in the form of unpaid commissions, 
electricity subsidy, telephone subsidy, rent and accommoda- 
tion subsidy, leave entitlements, time in lieu of notice of 
termination, gratuities and loss of earnings of unpaid wages. 
The file was first allocated to the Commission otherwise 
constituted, and by virtue of a direction then made pursuant 
to Section 93(8) of the Act, Deputy Registrar Hollett 
conducted an investigation into the application and reported 
to the Commission on 30 April 1991. For the purpose of 
these Reasons it will suffice to say that the report by the 
Deputy Registrar expressed the opinion that it was the wish 
of the parties that the matter proceed to arbitration. The file 
was allocated to the Commission as constituted on 21 
August 1991, and came on for hearing in Karratha on 19 
September 1991. The hearings were completed on the 
following day when the decision was reserved. 

During the proceedings the Applicant sought leave to 
amend his claim. He did not pursue the claim for unfair 
dismissal but focussed the application on a claim which 
alleged contractual benefits denied. It was clear that the 
Applicant did not seek reinstatement which of course is the 
only remedy available in such circumstances, and the 
Commission varied the application to deal only with the 
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claim for contractual benefits. However, much of the 
information which was presented, particularly by the 
Applicant, sought to traverse the question of the fairness or 
otherwise of his dismissal notwithstanding suggestions from 
the Commission that the information was not germane to its 
task in adjudication of the dispute on contractual benefits. 

It is clear, however, that the matter for determination is 
whether contractual benefits said to arise from a contract 
made between the parties on or about 2 March 1989 were 
due and payable to the Applicant at the time of termination 
of the contract. In view of this I do not canvass in these 
Reasons the information concerning the personal relation- 
ship between the parties which would be relevant if the 
claim of unfair dismissal was extant. I also observe that it 
appeared that the Applicant, notwithstanding the expres- 
sions of view from the Commission on the conduct of his 
case, wished to take the opportunity to expose at hearing the 
difficulties in the relationship and thereby in some way to 
achieve relief from wrongs he believed were wrought upon 
him by the Respondent. However such an action is properly 
more appropriate for another jurisdiction which has the 
power to deal with matters of damages. It is not appropriate 
for this Commission to make any comment upon those 
issues. 

The information before the Commission indicates that on 
or about 27 February 1989, during the period when the 
parties were discussing entering into an employment 
relationship, the Respondent sent to the Applicant a 
summary of proposed terms of engagement. The summary 
indicated that in due course a letter of appointment of the 
terms and conditions to confirm the parties positions would 
be forthcoming. It enumerated the Applicant's responsibili- 
ties and commitments. It also set out a remuneration 
package which at that time included a base remuneration of 
$52,000 payable at the rate of $ 1,000 per week for 52 weeks 
in a year. There was an amount which was to be generated 
from 2% of charged time each week. This was expected to 
produce $3,168.00 per annum. However, according to the 
evidence it appears that the base remuneration was 
eventually agreed to be $52,000. The Applicant says that by 
the application of what he was pleased to describe as 
'normal CPF that would have increased to $55,000 over the 
life of his contract. However, the contract of employment 
referred to in the evidence as Exhibit B2 is silent on this 
aspect. 

The draft remuneration package indicates that the base 
remuneration may be broken into allowances and that it 
could be paid to a partnership, or company, constituted by 
the Applicant and his wife. There is also provision that an 
equity credit could be developed, accumulating as a dollar 
credit equivalent to 30% of the annual net increase of the 
dollar client fee base for the Respondent's Karratha office, 
and that could be converted, by mutual consent, after 1 July 
1990 into share equity (at market value) in the Respondent's 
accounting Practice. There are provisions for cashing of 
those credits if not so converted. 

The draft document, as amended by handwritten addenda 
became the contract. The summary terms of engagement 
provided, inter alia, that the Respondent would pay business 
vehicle, kilometres. I take that to mean for a motor vehicle 
but there is no sum mentioned; that fees to the Australian 
Society of Accountants would be paid, but again there is no 
sum mentioned; that there would be an airconditioning 
electricity subsidy of $9.00 per day for 122 days. The 
contract is not explicit as to whether the airconditioning 
subsidy is for the first 122 days of the contract nor does it 
provide that it is payable on more than one occasion. It 
seems that the Applicant had the view that the subsidy 
would be paid over 122 days of the hot season of each year, 
however again the contract is silent in that respect. What it 
does seem to do is create an entitlement that one total 
amount to be paid. There is a provision for the payment of 
accommodation costs of a 'standard' furnished house of four 
bedrooms and two bathrooms, at a value not exceeding 
$350.00 per week. However, the amendments to the 
summary of terms of engagement increase that rate to 
$450.00 per week. There was to be annual leave of 5 weeks 
per annum. A clause also makes provision that in the event 

of change of ownership in the practice, if it were to occur 
within five years and the Applicant was not employed by 
the new owners, the Respondent would make a pay out of 
accumulated equity credits. There was also a provision that 
should the engagement be terminated within 12 months and 
the Applicant had satisfactorily carried out his duties and 
commitments, then on termination an amount equivalent to 
$100.00 for each week of service would be paid. Finally the 
document provides for reimbursement for financial services 
and sets out the percentage of commissions to be paid in 
certain circumstances. There are some other provisions in 
the amendments to the summary of terms of engagement but 
they are not relevant to the matters for adjudication. 

The Applicant says that his claim is erected upon a 
contract which appears in Exhibit B2. He details the benefits 
said to arise from that contract in Exhibit B18. However, the 
Respondent has a different view. The Respondent denies 
that there are any moneys owed and ultimately if the true 
contract between the parties is analysed then there is money 
owing by the Applicant to the Respondent. It says in this 
respect that the crux of the matter is that in July 1990, the 
arrangement was changed to provide for allowances to be 
paid on a different basis because of non performance. It is 
the evidence of Mr Slee, a witness for the Respondent, that 
there was a verbal variation to the agreement in June or July 
1990. Under the original contract the Applicant was to 
produce 30 hours chargeable time per week. He had asked 
to have that restriction lifted to make it easier for him, and 
there was a negotiation which varied the obligation. 

The contract had been varied at the Respondent's 
insistence because the Applicant was on a guaranteed 
minimum which virtually gave him a $75,000 package 
regardless of performance. The Respondent wanted to 
change that to make the Applicant more responsible and to 
do that had offered to make him a Partner in the practice. 
I observe that was not inconsistent with the writing in the 
original contract concerning equity shares. There had been 
discussions between the Partners in the practice over the 
Applicant's performance and it was decided to provide a 
training course to assist him to change his attitude. However 
some disputation arose over the variation. So much so that 
the Applicant invited the Respondent to sue him for the 
amounts of money which were said to be owing. The 
Respondent was trying to get the contract more performance 
related. It believe that from 1 July that the Applicant was 
to produce $158,400 from commissions and chargeable 
hours, then he would get a share in the commissions. 
Therefore if any commissions were generated in the mean 
time there would be no share. They would go to the credit 
for $158,000. Additionally the Applicant would have to 
return lapses from previous sales because he had already 
been paid the commissions. This was done to restore some 
equity in the arrangement between the parties. According to 
Mr Slee's evidence there was no confusion. There was a 
clear understanding between the Applicant and him. The 
Respondent's Perth partners were also clear. 

Evidence was heard from the Applicant himself and from 
Mr Slee, a Partner in the Respondent's firm. There were four 
other witnesses, Mr Thomas, Mrs Thomas, Mr Bowers and 
Ms G.M. Daly. I do not intend to recite the evidence of the 
last four witnesses named as it refers in the main to the 
alleged unfair dismissal. Mr Rattigan, of Counsel, who 
appeared for the Respondent says that some of the evidence 
is nevertheless useful in determining credibility and to the 
extent that it is necessary I have taken into account the 
evidence notwithstanding that I do not recite it. 

In matters which arise under Section 29(b)(ii) of the Act, 
the Commission is required to determine whether the benefit 
being claimed is or is not a term of an employee's contract 
of service and is therefore a contractual entitlement to which 
that employee is entitled. This requires the Commission to 
first determine as a matter of law what the terms of the 
contract are (see Simons v. Business Computers Interna- 
tional Pty Ltd (1985) 65 WAIG 2039). That does not mean 
that the Commission is not required to meet its obligations 
under the Act pursuant to Section 26(l)(a) to determine 
matters and act according to equity, good conscience and the 
substantial merits of the case without regard to legal 
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technicalities or forms when doing so. In other words the 
payments are not to be calculated on the basis of quantum 
meruit although the result could be similar. This means the 
discovery of a term of contract may not necessarily lead to 
the issue of an Order. The equity tests of Section 26(1 )(a) 
need to be applied (see Belo Fisheries v. Frogrelt (1983) 63 
WAIG 2394). Simply put, there must be a contractual 
entitlement to some benefit. The benefit does not necessarily 
expire at the end of a contract (see loannakis v. Perth 
Finishing College (1989) 69 WAIG 3105). What is essential 
is to establish the terms of contract, if the terms are express 
there is no difficulty. However they can also be implied and 
if the implied terms are established as a term of contract, it 
must be done on the principles established in BHP Refinery 
(Westernport) v. Hastings Shire Council (1978) 52 ALJR 20 
as adumbrated in Codelfa Construction Pty Ltd v. State Rail 
Authority New South Wales (1982) 149 CLR 337. In short 
the conditions necessary to ground the implication of a term, 
as they are summarised by the majority in BHP Refinery 
(Westernport) (op.cit) are that the condition must be 
reasonable and equitable, give business efficacy to the 
contract; it must be so obvious that it goes without saying, 
be capable of clear expression and not contradict any express 
term. 

This is the case where the discovery of the precise terms 
of contract gives some difficulty. It seems to me that the 
arrangement as it was originally written (See Exhibit B2) 
seems to be interpreted in different ways by the parties 
which interpretations, when the words are taken on their face 
are not available under the contract. For instance there is a 
provision for annual leave but there is no provision for 
pro-rata annual leave yet the Respondent admits liability in 
that respect. If the dicta in BHP Refinery (Westernport) 
(op.cit) is applied there is no ground to imply such term. 
However, it appears to be settled between the parties that 
such a term could be implied, and therefore it is perhaps 
inappropriate for the Commission to conclude that the 
benefit is not due. 

I deal with the issues raised in the particulars of claim 
seriatum, as follows. Insofar as the claim for variation of the 
contract is concerned, there does not appear to have been 
consent tp a variation, at least in the terms claimed by the 
Respondent. That does not mean that the meaning urged 
upon the Commission by the Applicant should be accepted. 
In one breath he says there has been no change but in the 
next he says he should have an increase in base salary 
because of variations to the consumer price index, some- 
thing upon which the original contract that he says should 
stand is silent. Insofar as the claim for and salary allowances 
due on the week of termination is concerned, on the face of 
the document the contract is for an annual salary, paid 
weekly. I cannot see that there is provision under the 
contract for partial portions of a week to be paid. The 
contract was terminated before the end of a full week, 
therefore there is no entitlement pay for any days of the 
incomplete week. The Respondent makes a of concession 
that two days allowances are owing. The basis of the 
concession is not explained by the Respondent but I cannot 
see any authority in the contract to underpin an Order by the 
Commission. In view of the concession I will, during 
Speaking to the Minutes, seek confirmation from the 
Respondent that the concession is extant and if agreed 
consent Orders may issue. Insofar as annual leave is 
concerned, the previous comments are apposite. There 
appears to be some sort of concession by the Respondent and 
I treat it in the same way as that concerning the salary and 
allowances. 

Insofar as electricity subsidy is concerned, the Applicant 
asserts that subsidy was to be paid if accounts are produced, 
and that if the Applicant did so they would be credited and 
paid as per the agreement. However, I see no authority in 
the contract for such an interpretation. There is no mention 
at all of payment on the basis that seems to have been 
accepted by the parties. The contract is clear that a subsidy 
is payable on the basis of $9.00 a day for 122 days. It is not 
open on the face of the document to make a finding which 
would interpret the contract in the way suggested by the 
parties nor is there basis to imply such a term on the dicta 

in BHP Refinery (Westernport) (op.cit). Insofar as the 
telephone account is concerned the original contract is silent 
on the matter. It appears from what both the parties have said 
there is some collateral agreement to pay telephone accounts 
on the basis of verification of figures. I am unable on the 
evidence to make a finding that the amount claimed by the 
Applicant is payable as a term of contract although I 
acknowledge that the Respondent says such payments would 
be made. I take it they will be made upon the same basis 
as the concessions previously discussed in these Reasons. 

I will come back to the question of commissions later in 
these Reasons. These is a claim for reasonable payment in 
lieu of notice. The Applicant claims that six months notice 
should be paid. He says he relies on an express term of the 
contract for the entitlement. There is no such term and in 
view of the Applicant's approach I did not ask Mr Rattigan 
to rebut the claim. I have since had cause to consult the 
writing of the Full Bench in Antonio Carlo Tarozzi v. W.A. 
Italian Club (Inc) (1991) 71 WAIG 2499. This decision was 
published in the Industrial Gazette of 23 October 1991. The 
ratio of the decision is at point in this matter and it is clear 
to me that I should have heard from the parties on the 
question of implied term of notice. The opportunity will be 
given at a further hearing. To assist the parties I incorporate 
the relevant part of the writing of His Honour the President 
with which the other members of the quorum agreed: — 

Conclusions 
1. Cohen v. Nichevic [1976] WAR 183 is authority 

for the proposition that if a contract of service was 
silent on what notice was given, then the servant 
was entitled to reasonable notice and what was 
reasonable notice was, in every case, a question 
of fact. 

2. Macken, McCarry and Sappideen "The Law of 
Employment" (3rd Edition) seemed to indicate a 
slightly different proposition. It is expressed in the 
following manner: — 

(a) The length of notice required to put an end 
to a contract may be specified or implied. If 
it is not, then the notice given must be 
reasonable. 

(b) Reasonableness is determined at the time 
notice is given, not at the time the contract 
is made (see Martin-Baker Aircraft Co Ltd v. 
Canadian Flight Equipment Ltd [1955] 2QB 
556 at 581). 

3. Thus, where no length of notice is specified, it 
may be implied, and this will be a matter of 
construction of the contract. 

4. Possibly, a specific length of notice ascertained by 
reference to custom or trade practice may be found 
to exist, but more usually the only implication 
available will be that reasonable notice to termi- 
nate must be given. 

5. In this case, the only implication available was 
that reasonable notice would be given. 

6. The rule as to what is reasonable is not rigid and 
the fact that one month's notice might have been 
required to be given by the Secretary, does not 
mean that the same notice is to be given by the 
Club (see the observations of Jacobs J in Thorpe 
v. South Australian Football League (1974) 10 
SAR 17. 

7. Evidence of industry practice or customs will be 
material. 

There is, however, no evidence of that here, 
save and except that the Federal award, which 
applies to lesser paid jobs, provides notice of one 
month. There is some evidence that one month is 
not sufficient for this position. What is reasonable 
notice will depend on the circumstances of the 
case and one cannot place too great a reliance on 
particular instances. 

12. It seems, on a consideration of the authorities, that 
the following matters may be relevant factors: 

(a) The high or low grade of the appointment. 
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(b) The importance of the position. 
(c) The size of the salary. 
(d) The nature of the employment. 
(e) The length of service of the employee. 
(f) The professional standing of the employee. 
(g) His/her age. 
(h) His/her qualifications and experience. 
(i) His/her degree of job mobility. 
(j) What the employee gave up to come to the 

present employer (eg a secure longstanding 
job). 

(h) The employee's prospective pension or other 
rights. 

13. In this case the following factors are relevant: — 
(a) Mr Tarozzi was 42 years of age. 
(b) He gave up a secure job. 
(c) He was not in that job longitude. 
(d) His length of service with the respondent was 

not longitude. 
(e) He had professional degrees and qualifica- 

tions. 
(f) His salary was a middle management salary. 
(g) Whilst his qualifications were of a middle 

management type, his position, to all intents 
and purposes, on the evidence, was not a 
middle management position. He was effec- 
tively the Manager of an enterprise. 

(h) There was no evidence that he lost any 
pension or other right by his dismissal. 

14. In the circumstances, taking all of those factors 
into account, reasonable notice would have been 
three months. 

Insofar as the claim for commission is payable, it seems 
to me that the Respondent's position is that prior to June 
1990, the Applicant had been paid commissions on certain 
insurances sold by him and there have been lapses against 
those sales. Subsequent to that there were further sales but 
the contract had been changed and until the Applicant had 
sold over his target, he would not earn commission on those 
sales. To compensate, the salary had been increased from 
S52K to $55K per annum, this according to the Respondent 
is proof that an agreement was made in July 1990 to vary 
the contract. However, Exhibit R2 is a memo from the 
Applicant to Mr Slee concerning the offer which was said 
to have been made verbally by Mr Slee in June. It sets out 
the current salary provisions referring to a salary of $52K, 
housing assistance and certain percentages for financial 
services. In the counter offer the Applicant sets out his reply, 
that is, a salary of $55K plus housing assistance by way of 
a transfer of a loan and certain emoluments for financial 
services. Insofar as the financial services are concerned the 
bonuses were to be paid when the business goes through. 
However, there is nothing in the evidence which would 
indicate that the counter offer was accepted. The only weight 
the Exhibit gives to either of the positions is the fact that 
the salary was increased from $52K to $55K because of the 
passage in time, that is, 15.5 months. This, by implication, 
gives some weight to the Applicant's position that his salary 
was increased by movements in Consumer Price Index. 
However, it is by no means determinative of the position and 
if I were to conclude that the salary had been increased on 
that basis the reasoning would be flimsy. However there is 
similarly no ground for me to draw the conclusion that the 
contract was varied in the way suggested by the Respondent. 
Therefore to give meaning to the relationship between the 
parties I must return to the original contract and it seems to 
me that the question of the financial services reimburse- 
ments is not covered in such detail that the fate of lapses is 
specifically provided for. It is therefore necessary to 
determine whether a term of contract as it affects lapses 
could be implied into the contract. For this purpose I again 
apply the dicta in the BHP Refinery (Westernport) Case 
(.op.cit). It seems to me to give business efficacy to this part 
of the contract that it is a reasonable implication that 

entitlements to commissions were not co-terminus with the 
end of the contract. Similarly it must therefore follow that 
any lapses against those commissions which were prepaid 
must also not be co-terminus. Therefore the Applicant has 
a right to payment of the commissions in the way described 
in the contract but the Respondent has an entitlement to 
offset lapses and both the parties entitlements are not 
co-terminus with the end of the contract. 

In respect of the matters covered in the last paragraph 
there was insufficient information before the Commission 
to allow it to draw with specificity the Orders to give effect 
to its Decision. The parties are therefore directed to examine 
the Reasons for Decision and in accordance with its tenor 
to produce Orders which will give effect to those matters of 
consent, the sums produced by the aforementioned items to 
be adjusted by any calculation produced from the Commis- 
sion's decision concerning entitlement to commissions and 
lapses. The parties are directed to submit to the Commission 
within 14 days of the date of this decision the, terms of 
proposed Orders, the matter will then be further listed to 
hear the parties on the matter of notice. 

Appearances: The Applicant appeared on his own behalf. 
Mr G.M. Rattigan, of Counsel, appeared for the Respon- 

dent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jonathan David Blewitt 

and 
Slee and Stockden Pty Ltd. 

No. 454 of 1991. 
COMMISSIONER J F GREGOR. 

12 February 1992. 
Supplementary Reasons for Decision. 

THE COMMISSIONER: On the 6th of November 1991 
Reasons for Decision were published after hearing argument 
from the parties on the Applicant's claim. On page eight of 
the Reasons, the Commission in examining the claim for 
payment of six months notice, said as follows: 

"...There is a claim for reasonable payment in lieu 
of notice. The Applicant claims that six months notice 
should be paid. He says he relies on an express term 
of contract for the entitlement. There is no such term 
and in view of the Applicant's approach I did not ask 
Mr Rattigan to rebut the claim. I have since had cause 
to consult the writing of the Full Bench in Antonio 
Carlo Tarozzi v. WA Italian Club Inc. (1991) 71 WAIG 
2499. This Decision was published in the Industrial 
Gazette of the 23rd of October 1991. The ratio of the 
Decision is at point in this matter and it is clear to me 
that I should have heard from the parties on the 
question of implied term of notice. The opportunity 
will be given at further hearing. To assist the parties, 
I incorporate the relevant part of the writing of His 
Honour with which the other members of quorum 
agreed." 

At page 12 of the Decision the Commission also indicated 
that there was insufficient information before it to allow it 
to draw with specificity the Orders to give effect to its 
Decision as it effects the amount remaining to be paid for 
commissions. The parties were directed to examine the 
Reasons for Decision and in accordance with its tenure, 
produce Orders which would give effect to them. The parties 
were directed to submit to the Commission within seven 
days of the date of the issue of the Decision a draft of 
proposed orders. Suffice to say that written submissions 
from the parties indicated that they had misinterpreted their 
obligation to produce draft orders that reflect the Reasons 
and for that reason the documentation submitted was of no 
use. In view of that the Commission directed that the matter 
be relisted to hear further argument on the claim for notice 
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and also to allow the parties to adduce such further 
information as was necessary to allow the production of 
draft Orders which would reflect the Reasons for Decision 
published on the 6th of November 1991. 

The Commission heard from the parties on the 29th of 
January 1992 at which time it, in an effort to assist the 
parties, directed them to its findings in the Reasons of the 
6th of November 1991. It also requested that they supply to 
the Commission such documentary information which 
would allow it to draw the Orders which arise from its 
Reasons for Decision. It also gave the parties the opportunity 
to make submissions on the question of notice and 
particularly the application of Tarozzi's Case (op cit) to the 
circumstances of the Applicant in these proceedings. The 
Applicant made submissions in which he directed himself 
to the relevant factors as they are identified in Tarozzi's 
Case (op cit). On the basis of the application of those factors 
he submitted that he should be entitled to payment in lieu 
of an implied term of notice of six months. On behalf of the 
Applicant it was said by Mr Slee that there was no 
entitlement to notice, even if it could be implied, because 
the Applicant was dismissed summarily in that he had 
breached his duty of fidelity and good faith. In addition there 
was a lack of performance and insubordination. It was 
implicit in the submissions of Mr Slee that sufficient 
evidence on all of these matters had been placed before the 
Commission in the hearing proper. 

In the Reasons for Decision issued on the 6th of 
November 1991 the Commission indicated that it would not 
canvass in those Reasons information concerning the 
personal relationship between the parties which would be 
relevant if the claim for unfair dismissal was extant. That 
was because the Applicant made it clear that he did not seek 
reinstatement. The Commission made the observation that 
it appeared that the Applicant, notwithstanding that expres- 
sion of view from the Commission on the conduct of his 
case, wished to take the opportunity to expose difficulties 
in the relationship and thereby in some way achieve relief 
from wrongs believed he had suffered at the hands of the 
Respondent. The Commission wrote that if there was such 
an intent the matter would be more appropriate for another 
jurisdiction that has power to deal with claims for damages. 
The Commission therefore did not make any comment on 
those issues. Notwithstanding that, it was also noted in the 
Reasons for Decision that there was much information put 
in concerning the dismissal and in any event at page 43 of 
the transcript of proceedings the Commission, in discussions 
with Mr Rattigan of counsel, who at that time appeared for 
the Applicant, accepted that the issues concerning the 
dismissal would need to be canvassed because it appeared 
there was some overlap in the notice claim. Mr Rattigan had 
submitted that as far as the Respondent was concerned it was 
not an unfair dismissal, the Applicant had been justifiably 
dismissed for misconduct and therefore the question of the 
entitlement to notice did not arise. 

On the 29th of January 1992 during the proceedings in 
Karratha, the parties were directed to provide the Commis- 
sion with the information which would allow it to draw 
Orders which would reflect the terms of its Decision as it 
concerned commissions. Through the Deputy Registrar the 
parties supplied the Commission with information of the 
nature required to allow the Orders to be drawn. The 
information is conflicting. On application of the finding in 
my Reasons of 6 November 1991 on the figures produced 
by the Respondent the amount payable to the Applicant 
would be $5,458.75. However on examination of the figures 
produced by the Applicant and taking into account some 
areas of overlap it appears that the amount suggested by the 
Applicant, namely $3,705.60, is more likely the accurate 
amount and is the amount which should properly be the 
subject of Order. 

I now turn my attention to the question of the entitlement 
to notice. As previously indicated in these Reasons, during 
the first hearing the parties submitted to the Commission a 
great deal of information which touches upon the question 
of the dismissal. The Commission made no assessment of 
that information for the reasons stated in the Reasons of the 

6th of November 1991. It is now necessary that a review of 
that information and evidence be made. 

The Respondent made allegations that there were defi- 
ciencies in the Applicant's behaviour as an employee under 
a number of heads. First was the question of performance. 
Second related to dealings with clients. Third there was what 
Mr Slee described in his evidence as rumours concerning the 
Applicant setting up in business in competition with the 
Respondent; that action being taken, according to the 
Respondent, while the Applicant was still in it's employ. 
The Applicant was challenged during his cross examination 
by Mr Rattigan with the suggestion that a Mr Tucker, a 
Partner in the Respondent, would give evidence that he had 
expressed concern about the Applicant's performance. The 
Applicant specifically denied there was any expression of 
concern about his performance, on the contrary it was his 
belief that Mr Tucker had expressed a concern about the 
performance of Mr Slee. Further during cross examination 
it was the Applicant's evidence that Mr Slee never indicated 
that he was not happy with his performance, in fact, he had 
been in negotiations with Mr Slee concerning the likelihood 
of him becoming a Partner in the business. According to the 
Applicant that does not sit at all well with the suggestion 
that his work was somehow not up to standard. There was 
a suggestion that evidence would be called that there were 
difficulties with the Applicant's dealings with clients. There 
was, during the evidence of Mr Slee, a catalogue of names 
of clients who were said to be dissatisfied with the service 
given them by the Applicant. However, it should be noted 
well that during the cross examination of the Applicant, he 
was not challenged with those names and he had no chance 
to comment on them with any specificity. Nor was Mr 
Tucker called to substantiate the allegations said by Counsel 
for the Respondent to have been made. 

Evidence was also heard from Mr Gary Slee. He said, 
amongst other things, that he had tried to get the Applicant 
to generate a positive attitude. To him it was clear the 
Applicant's work was not up to scratch and in discussions 
with his Partners, Mr Slee had decided to try and get him 
to create a business plan. The time it took to produce this 
plan was inordinate. He had an individual dispute with the 
Applicant over a question relating to a commission. This 
resulted in an argument in which the Applicant had invited 
him to sue. The Applicant was also defensive and 
aggressive. There are a number of complaints from clients. 
There were rumours of a leak of confidential information 
and Mr Slee formed the view, on the basis of information 
received by him, that the Applicant was doing consulting 
work on either a paid or unpaid basis prior to the time of 
dismissal. He had heard, in addition, that the Application 
was going to set up in business in competition with the 
Respondent. When he had heard that, he decided to bring 
the contract to an end immediately to protect the records of 
the Partnership and he did so. 

Evidence was also taken on behalf of the Respondent 
from Donald Owen Thomas who is Production Manager 
with a company named Confined Corrosion Control, a 
company in which he has or had an interest. He had heard 
that the Applicant was doing work affecting Corrosion 
Control. The work was reviewing a Commonwealth 
Development Grant and helping prepare a submission for 
such a grant. He also said that around this time, the 
Applicant had advised Mr Bowers, the principal of Confined 
Corrosion Control, to put a caveat on Gary Slee's house and 
that his wife, Lesley Ray Thomas, also knew of this 
information. It was his understanding from Rod Bowers that 
prior to the 16th of March 1991, a time before the 
termination, the Applicant would possibly be setting up 
business and working from the office of Confined Corrosion 
Control. In cross examination he admitted that the Applicant 
did not induce either him or Confined Corrosion Control or 
Rod Bowers to change from using the Respondent's 
accounting practice. 

Neither did he know of any invoices or of any moneys 
received for work which was alleged to have been done for 
Confined Corrosion Control by the Applicant prior to the 
19th of May 1991. 
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The next witness was Lesley Ray Thomas who is a 
secretary at Confined Corrosion Control. She said she was 
informed by the Managing Director, Mr Bowers, that the 
Applicant would be handling re-finahcing packages with the 
Commonwealth Development Bank and other work related 
matters dealing with the Company and Mr Bowers person- 
ally. He was working for Slee and Stockden, the Respon- 
dent, at the time but Mr Bowers had informed her that the 
Applicant would be coming to work in the office, working 
for Confined Corrosion Control and other clients. That 
discussion was claimed by Mrs Thomas to have taken place 
in mid February 1991 and also on the 14th of March 1991. 
It was not a surprise to her that the Applicant eventually 
came to work at Confined Corrosion Control because Mr 
Bowers had said on a few occasions that this would possibly 
happen. In re-examination she was unable to answer whether 
any payments had been made for work done by the 
Applicant between the 18th until the end of March 1991. She 
gave evidence that in the event the Applicant did not start 
work at Confined Corrosion Control until around the 27th 
of March. 

There is also evidence taken from Gabrielle May Daily 
who is employed as a Receptionist by the Respondent. Her 
evidence was that she had heard bits and pieces of a 
conversation between Mr Slee and the Applicant during 
which voices were loud. She did not know the content or 
context of the conversation although she heard the Applicant 
say something about "sue me". Insofar as complaints are 
concerned, she thought a couple of clients had complained 
about the attitude of the Applicant. 

The final witness called was Rodney Bowers who is the 
principal of Confined Corrosion Control. His clear evidence 
was that he never approached the Applicant to work for 
Confined Corrosion Control while he was employed with 
Slee and Stockden. However he did start working at 
Confined Corrosion Control on the 5th of April 1991. He 
denied that he had placed a caveat on property belonging to 
Mr Slee. He said that the context of a discussion that he had 
with the Applicant in that respect led to a suggestion 
emanating from himself. The Applicant advised in reply that 
he ought to see a lawyer about such a thing. Mr Bowers gave 
evidence in cross examination that he had discussed that 
matter with Mr Thomas but he specifically denied that he 
had said that the Applicant had suggested the placing of the 
caveat as a course of action. He admitted he had difficulties 
with Mr Slee on a business basis but he did not seek advice 
from the Applicant in respect of that. He did raise business 
problems he was having with the Respondent with the 
Applicant but his response was to go and see a solicitor and 
nothing else. He admitted that he suggested to his secretary, 
Mrs Thomas, that he might ask the Applicant to come and 
work at Confined Corrosion Control. He did so because he 
had been advised by Gary Slee on several occasions that the 
Company should have its own accountant in the office on 
a 'semi full-time basis'. He had told Mrs Thomas he had 
made arrangement with the Applicant but that was only a 
week or so before the Applicant started work. He emphati- 
cally denied that it was either in February or in March. He 
admitted that he had an argument with the Respondent's 
office running at this stage. He was aware of difficulties in 
the Respondent's operations and that there were many 
rumours about those. He had an argument with Mr Slee 
about fees but he did not seek advice from the Applicant 
about that issue. He was sure that he had told Mrs Thomas 
that if the Applicant was to work for Confined Corrosion 
Control, it would only be after he had left Slee and Stockden. 
That matter was discussed only once. He had heard there 
were rumours concerning operations in the Respondent's 
office and the source of those rumours was Mrs Thomas. He 
had conjectured that because of those rumours the Applicant 
may well leave the employ of the Respondent as indeed the 
rumours indicated other employees would. That was 
conjecture on his part but he had decided that he would 
approach the Applicant to work for his company if he left 
the employ of Slee and Stockden. When the Applicant 
worked in the company's office in February 1991 he was 
bona fide working on banking and was there at the direction 
of the Respondent. Mr Bowers had heard about what he 

described as a ruckus at the Respondent's office and a week 
or so after he saw the Applicant, knew he was out of work 
and offered him a job. He described it as totally untrue that 
he had arranged with the Applicant to come and work for 
his company while he was still employed with the 
Respondent. 

The above is a sufficient scan of the evidence of the 
parties which is before the Commission on this matter. The 
Respondent says that it has summarily dismissed the 
Applicant on the basis of his insubordination, failure to do 
his work properly and because of lack of fidelity. The 
evidence from Mr Slee, himself, in respect to the final issue 
was that the basis of his opinion was formulated from 
rumour. He had no hard information or at least if he did he 
has not given evidence of it to this Commission. I will 
comment further on this head of complaint later in these 
Reasons. Insofar as insubordination is concerned, there has 
been no evidence of it other than that two men who were 
heard by the receptionist to have a voluble argument. There 
is no other evidence, if that indeed is evidence, of 
insubordination by the Applicant. Insofar as his dealings 
with clients is concerned, the Respondent avers that there 
were complaints but there has been no evidence produced 
to the Commission of them. None of the complainants were 
called and the Applicant denies the allegation. Insofar as 
failing to properly perform work is concerned the evidence 
is most confusing in this respect. I find it passing strange 
that if there was dissatisfaction with his work, why the 
Respondent would offer a lucrative partnership in the 
business to the Applicant. Then there is the allegation during 
cross examination that Mr Tucker expressed concern about 
the Applicants work, yet Mr Tucker was not called to 
substantiate the claim or make himself available for cross 
examination. There is before the Commission no informa- 
tion which goes to support any head of complaint made by 
the Respondent about the Applicant and on the basis of the 
information before the Commission I have to conclude that 
insofar as insubordination, failure to perform duties and 
client complaints are concerned, there is not sufficient 
evidence to establish on the balance of probability that the 
allegations are of such substance that they would support the 
summary termination of the contract of employment. 

I return to the allegations of lack of fidelity and breach 
of trust, which allegations, when the whole of this dispute 
between the parties is stripped of periphery influences is the 
nub of the conflict. The allegation is that the Applicant was 
going to set up business in opposition to his employer, and 
further that he had made suggestions to a company with 
which he was dealing with on behalf of the Respondent, that 
the company take actions against a Partner in the Respon- 
dent which would be contrary to its interests. These 
allegations were the subject of the evidence before the 
Commission, particularly from both the witnesses Thomas 
and from Rodney Bowers. I have reviewed the evidence of 
the critical witnesses carefully. Insofar as the evidence of Mr 
Thomas is concerned, there is some equivocation. He says 
first that the Applicant was looking at banking matters for 
Confined Corrosion Control. He was sure that the Applicant 
had suggested that a caveat be placed on Mr Slee's home 
and that the Applicant would be setting up business using 
secretarial facilities which belonged to Confined Corrosion 
Control. In his cross examination he admitted that Mr Slee 
did his personal taxation accounts but he said that the 
Applicant did not induce Confined Corrosion Control or 
Rodney Bowers to change their accountant. He had no 
knowledge that the Applicant had any contact with their 
accountant prior to the events of the termination. He said 
that there was no money paid from Rodney Bowers 
Holdings or Confined Corrosion Control to the Applicant 
prior to some time in April. 

Insofar as the evidence of Lesley Ray Thomas is 
concerned, she was sure that Mr Bowers had informed her 
that the Applicant would be coming to work in the offices 
of Confined Corrosion Control and this information was 
given to her prior to the Applicant leaving the service of the 
Respondent. Her evidence in cross examination though was 
that the Applicant did not start until at least the 27th of 
March 1991 nor could she give evidence concerning when 
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payments were made to him. The final witness was Rodney 
Bowers. He was exposed to extensive cross examination by 
Mr Rattigan. That cross examination did not shake his story 
that he had indeed mentioned to Mrs Thomas that he would 
like the Applicant to come and work with Confined 
Corrosion Control but at no time did he say to her that would 
happen or had been arranged to happen prior to the time that 
the contract of employment between the Applicant and the 
Respondent had been brought to an end. Further, that any 
information that Bowers had concerning difficulties in the 
Respondent's business came from Mrs Thomas herself. The 
significant parts of his evidence are that he never approached 
the Applicant to work for him prior to the exclusion of his 
contract of service. In the event, the Applicant did not start 
working until the 5th of April 1991. There was no caveat 
on any property of Mr Slee. Any discussions concerning the 
placing of the caveat had been initiated by Mr Bowers and 
not by the Applicant. In fact, when the issue had been raised 
the Applicant had advised him to consult a solicitor about 
such matters, as he had done concerning a number of 
complaints that Bowers had made concerning the alleged 
business conduct of the Respondent. He admitted that he had 
discussed a number of these things with the Thomas' but 
never had said that the Applicant had suggested that he come 
to work for the company or that caveats be placed against 
the property of Mr Slee. 

On the basis of this evidence 1 can make findings. I should 
say first that I accept the evidence of Rodney Bowers and 
1 do so in preference of Mr and Mrs Thomas. Mrs Thomas' 
evidence lacks consistency and where it varies from that of 
Mr Bowers, I favour his. On the basis of the evidence 1 
conclude that it is most probable that the circumstances of 
this dispute are as follows. The Respondent, on his own 
evidence, dismissed the Applicant on the basis of rumours. 
He did not name the source of those rumours but it is not 
unreasonable to conclude that they were sourced from either 
one or both of the Thomas'. 

Because I accept the evidence of Rodney Bowers. I reject 
the notion that the Applicant was involved in conduct which 
was at odds with his contract of service while he was still 
employed with the Respondent. The Respondent did send 
the Applicant to do work at a company with which the 
Respondent was having difficulty. That is clear because of 
the types of questions that Mr Bowers put during that time 
to the Applicant. From the evidence that is before the 
Commission there was no improper conduct on behalf of the 
Applicant. He dealt with what were obviously delicate 
business issues concerning his employer by suggesting that 
Mr Bowers get advice from other sources. Perhaps with the 
value of hindsight he may have been wiser to pass on the 
substance of those questions to his employer, however he 
did not but the fact that he did not does not make him guilty 
of the conduct which is alleged by the Respondent to have 
been committed by him. It seems that much of the severe 
conflict that exists between these two parties arose out of 
unsubstantiated rumour and this caused what is obviously 
an irretrievable breakdown in their relationship. 

The inescapable conclusion one must reach as a result of 
all these events between the parties is that the termination 
on the 19th of March 1991 which can be viewed as nothing 
other than a summary dismissal was at least unfair and 
probably wrongful and it can not be relied upon as a reason 
to deny the Applicant a benefit under his contract. I have 
previously found that such a benefit exists in respect of 
notice. Having so found the question now arises as to the 
appropriate notice period. 

1 have applied the dicta set by His Honour the President 
in Tarozzi's case (op cit) to the information which was 
supplied by the Applicant during the hearing in Karratha on 
the 29th of January 1992. The position was a senior one in 
a professional organisation. The Applicant had grounds to 
believe, by the offer of partnership, that he had likelihood 
of a reasonable future with the Respondent. I take into 
account that he was able to gain some sort of employment 
reasonably quickly after the termination and on equity 
grounds that fact mitigates the amount of payment for notice 
I would otherwise Order. In the circumstances it is 

reasonable to imply a period of six months notice into the 
contract of employment however applying Section 26 of the 
Act I am only prepared to issue an Order for payment in lieu 
of three months notice. 

Minutes of Orders will now issue. The parties can speak 
to those minutes at a time to be determined. 

Appearances: Mr J. Blewitt appeared in person. 
Mr Rattigan, of counsel, and later Mr G. Slee appeared 

for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jonathan David Blewitt 

and 
Slee and Stockden Pty Ltd. 

No. 454 of 1991. 
COMMISSIONER J F GREGOR. 

24 February 1992. 
Order. 

HAVING heard Mr J. Blewitt in person and Mr Rattigan of 
counsel and later Mr G. Slee on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Respondent pay to the Applicant within 21 
days of the date hereof the sum of $17,455.60 
contractual benefits comprising $13,750.00 for pay in 
lieu of notice and $3,705.60 for commissions. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Collier 

and 
Mecca Holdings Pty Ltd and Reuben Holdings Pty Ltd 

trading as Casuarina Valley Orchard. 
No. 1907 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
5 March 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application pursu- 
ant to section 29 of the Act in which the applicant alleges 
non receipt of a benefit pursuant to the contract of 
employment. It is unnecessary to canvass in these reasons 
whether or not the dismissal was unfair as the applicant 
during the hearing stated as follows: 

"If your case was successful, Mr Collier, the 
ordinary remedy for unfair dismissal is an Order from 
the Commission requiring your reinstatement in your 
employment —your former employment—Mm. 

Would you want to go back and work there, after all 
this? 

—No, I can't go back anyway. 
All right, so your claim now is limited to the $409 

bonus? 
—Thai's right, yes." 

(Transcript pages 4 & 5) 
(Emphasis Added) 
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The applicant's claim for a bonus payment arises from a 
document filed by the respondent with the answer to the 
claim and titled "Casuarina Valley Orchard Pickers 
Information Sheet"'. The relevant portions read: 

"2. Complete the season." 

"BONUS 

A bonus will be paid only if you work in excess of 
40hrs per week for the whole season. The bonus will 
not be lost if work is stopped due to wet weather. If you 
are absent due to sickness, bonus will not be lost if your 
produce a doctors certificate. 

BIN RATE 

Select picking $ 13 per 20 bushell bin place $3 bonus. 

Strip picking $ 11 per 20 bushell bin plus $2 bonus." 

It is plain from the material filed that the award 
entitlements on termination were paid to the applicant. It is 
equally plain from the respondent's evidence that the 
applicant's services were terminated due to friction with 
several other pickers. 

Further, the pickers information sheet (which the appli- 
cant signed) shows as a requirement completion of the 
season as does the Bonus provision. There are exceptions 
given to this rule however termination by the respondent of 
the applicant's services is not one of them. 

Finally I accept the respondent's evidence that whilst 
some worthy exceptions have been made to the rule, this 
case was not one of them. 

The contractual requirements for entitlement to the 
benefit claimed were not met and the claim is therefore 
refused. 

Appearances: The applicant appeared for himself. 

Mr M.G. Lyster appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John Collier 

and 

Mecca Holdings Pty Ltd and Reuben Holdings Pty Ltd 
trading as Casuarina Valley Orchard. 

No. 1907 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

5 March 1992. 
Order. 

HAVING heard Mr J. Collier on his own behalf and Mr 
M.G. Lyster on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be dismissed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Glenn Kenneth Jones 

and 

Fish Express Pty Ltd. 

No. 1775 of 1991. 

COMMISSIONER S.A. KENNEDY. 

19 February 1992. 
Reasons for Decision. 

THE COMMISSIONER: This application is brought pursu- 
ant to section 29(b)(ii) of the Industrial Relations Act 1979. 
By it Glenn Kenneth Jones seeks an order that he be paid 
moneys for contractual benefits he claims that he is due 
under the terms of a contract of employment between him 
and Fish Express Pty Ltd (hereinafter 'the Respondent'). 
The moneys claimed are respectively $667.68 nett for two 
weeks of work unpaid, $667.68 nett for payment in lieu of 
notice and $1176.78 nett for unpaid annual leave including 
loading. 

No answers were filed by the Respondent. However when 
the claim proceeded to hearing the Respondent was 
represented and informed the Commission that the moneys 
claimed here by Mr Jones are in fact due. The Commission 
was told that the Respondent was prepared to pay the 
amounts sought but it requested that it be given two weeks 
to effect payment. That request was not opposed by Mr 
Jones. 

Having regard for what is before me, an order will issue 
for payment of the moneys sought within 21 days of the date 
the matter was before the Commission; that decision being 
given from the bench at the conclusion of the hearing. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Glenn Kenneth Jones 

and 

Fish Express Pty Ltd. 

No. 1775 of 1991. 

COMMISSIONER S.A. KENNEDY. 

19 February 1992. 
Order. 

HAVING heard the Applicant on his own behalf and Mr P. 
Hanlon on behalf of the Respondent, now therefore I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979 do hereby order — 

That Fish Express Pty Ltd pay to Glenn Kenneth 
Jones of 17 Furness Way, Koondoola W.A. the nett 
sum of $2512.14 within 21 days of the 17th day of 
February 1992. 

[L.S.] 
(Sgd.) G.G. HALLIWELL, 

Senior Commissioner. [L.S.] 
(Sgd.) S.A. KENNEDY, 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Suzanne Gai Lipman 

and 
T.W. and T.L. Lethby and M.C. Brown t/as Helen/Suzanne 

Trawling Company. 
No. 163 of 1992. 

COMMISSIONER R.N. GEORGE. 
20 February 1992. 

Order. 
WHEREAS by an application filed in the Western Austra- 
lian Industrial Relations Commission on 1 1 February 1992 
pursuant to Section 29(b)(ii) of the Industrial Relations Act 
1979 the Applicant claims that she is owed by the 
Respondents benefit in the sum recorded herein, not being 
a benefit under an award or order of the Commission, to 
which she is entitled under her contract of service 

Wages 3/12/1990 to 17/7/1991 -$2,868.10 Nett 
Share of Catch 1/11/1991 to 20/12/1991-51,519.51 
Nett 

Total —$4,387.61 Nett; and 
Whereas the Respondents admit the claim and submit that 

the failure to pay the Applicant is related solely to financial 
incapacity; and 

Whereas the Respondents informed the Commission that 
action had commenced which may result in them achieving 
a position where business operations may resume within 
approximately 60 days; and 

Whereas the Applicant informed the Commission that she 
was aware of the financial incapacity of the Respondents and 
the actions being taken in an attempt to re-commence 
business; 

Now therefore the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 and 
by consent hereby Orders — 

That the Respondents herein (T.W. and T.L. Lethby and 
M.C. Brown t/as Helen/Suzanne Trawling Company) pay to 
the Applicant an amount in the sum of $4,387.61 (Nett) 
within 60 days of the date of this Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter John Maassen 

and 
Golden Hotels Pty Ltd. 

No. 583B of 1991. 
Carolyn Anne Maassen 

and 
Golden Hotels Pty Ltd. 

No. 584B of 1991. 
COMMISSIONER C.B. PARKS. 

4 February 1992. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 
Commissioner) 
THE COMMISSIONER: The applications, as filed with the 
Commission, each claim unfair dismissal and seek the 
remedy of re-employment. That remedy was afforded each 
applicant and Minutes of Proposed Orders were issued on 
24 July 1991. At the subsequent Speaking to the Minutes on 

5 August 1991, the applications were split to accommodate 
those orders and, at the request of the applicants' counsel, 
to facilitate a further proceeding to hear claims for further 
orders of compensation. Hence the applications were split 
into parts A and B. Re-employment Orders 583A and 584A 
of 1991 issued on 5 August 1991. However, events which 
transpired subsequent to the issuance of the these earlier 
orders, have, for the reasons which follow, curbed the 
jurisdiction of the Commission in relation to the residual 
compensation claims constituting parts 583B and 584B of 
1991. 

Notwithstanding the orders for re-employment issued in 
favour of Mr and Mrs Maassen, they both have elected not 
to re-establish an employment relationship with the respon- 
dent. It is submitted that the failure of Mr and Mrs Maassen 
to attend for duty constitutes a breach of the Commission's 
Orders. That is not a matter for the Commission to consider, 
it is a matter for another place. However, it is apposite to 
indicate that Orders 583A and 584A of 1991 are drawn to 
reflect the principles contained within the type of order 
approved in the Kwinana Construction case (34 WAIG 51). 

That is, to create the condition precedent that provided an 
ex-employee, in this case Mr and Mrs Maassen, attends the 
premises of the employer and presents for re-employment, 
the respondent employer is directed to re-employ each of 
them. An employer is only able to comply with an order to 
re-employ if there is a willingness to undertake re- 
employment on the part of an employee. The Orders issued 
therefore do not invoke a mandatory response from Mr and 
Mrs Maassen, but put them to an election. Each has elected 
not to exercise the right to re-employment bestowed by the 
respective Orders. 

It is within the jurisdiction of the Commission to deal with 
a question of unfair termination, and it has the power to 
direct re-employment. Ordinarily it also has the power to 
issue an accompanying order directing the payment of 
wages and other benefits applicable under the contract of 
service, which were lost as a consequence of the termina- 
tion, for the period between termination and re-employment. 
However, such an order is ancillary to an order directing 
re-employment. The jurisdiction to hear and determine a 
compensation claim does not arise from the termination as 
did the question of unfairness. It arises from the ordered 
re-establishment of the employment relationship, and when 
established, an industrial matter is created to found the basis 
to direct that a payment be made to an employee. (See Pepler 
68 WAIG 11.) 

Mr and Mrs Maassen are not employees of the respon- 
dent. They therefore have not re-established the relationship 
necessary to found the jursidiction of the Commission to 
hear and determine their residual claims for compensation. 

Parts 583B and 584B of 1991 will therefore be dismissed. 
Appearances: Mr M. Evans (of counsel) appeared on 

behalf of the applicants. 
Mr M. Barrett-Lennard (of counsel) appeared on behalf 

of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter John Maassen 

and 
Golden Hotels Pty Ltd. 

No. 583B of 1991. 
COMMISSIONER C.B.PARKS. 

17 February 1992. 
Order. 

HAVING heard Mr M. Evans (of counsel) on behalf of the 
Applicant and Mr M. Barrett-Lennard (of counsel) on behalf 
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of the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That this remaining part of the application be 
dismissed. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Carolyn Anne Maassen 

and 
Golden Hotels Pty Ltd. 

No. 584B of 1991. 
COMMISSIONER C.B.PARKS. 

17 February 1992. 
Order. 

HAVING heard Mr M. Evans (of counsel) on behalf of the 
Applicant and Mr M. Barrett-I^nnard (of counsel) on behalf 
of the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That this remaining part of the application be 
dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kim Maddrell 

and 
Admont Holdings Pty Ltd. 

No. 399 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21 February 1991. 
Reasons for Decision. 

SENIOR COMMISSIONER: This matter is a further 
application in a series of applications alleging non payment 
of a benefit pursuant to the applicant's alleged contract ol 
employment with the respondent. A preliminary matter of 
jurisdiction is raised by the respondent contending that a 
contract for service was in place not a contract of service. 
The jurisdictional issue was dealt with by the Commission 
at some length in Mark Channer r. Belmont Holdings and 
the facts and circumstances with one major exception are 
very similar in this case. The Commission therefore adopts 
and applies the reasons for decision in Mark Channer v. 
Admont Holdings Ply Ltd (Op cit) as to the tests to be 
applied in determining whether a contract of service or for 
service was in existence. The major difference referred to 
(supra) is. from the evidence, the existence of a company 
operated by the applicant. On this point I cite the evidence 
of Mr Maddrell at some length commencing with examina- 
tion in chief: 

"Sabot has been raised. We may as well deal with 
it?—No. they weren't. In the first instance the company 
didn't exist when I was engaged for employment so all 
cheques would have been made in my personal name. 
After some time, cheques were received variously in 
the name of Sabot and in my personal name. It wasn't 
consistent that they were all* in one name. 

72 W.A.I.G. 

It was your view that in terms of the relationship, 
nothing changed?—Absolutely. I think that at the time 
the company came into being, I spoke to Andrew with 
regard to the pay. All that was done was that a cheque 
was made and issued to the agent. At one stage I asked 
that the cheques be made to the company name. He said 
it didn't really make any difference what name they 
were in —that is any difference to him —because it was 
still the same cheque and still the same amount of 
money. Nothing else changed. 

I just want to go back so that we are clear about the 
core issue. Your evidence, as I understand it, is that you 
could only be an accredited agent as an individual?— 
Yes, that's correct. 

A corporate structure could not be a credited 
agent?—Not that I am aware. 

And you continued to operate as an accredted 
agent?—That's correct." 

(Transcript Pages 262) 
Under cross examination Mr Maddrell stated inter alia: 

"LENTON MR: When was Sabot Pty Limited 
formed?-—In the financial year 1991. 

I want the date that it was formed, not the year?—It 
was incorporated to commence trading in the 1990-91 
year so it would have been 1 July. 

1 July —so you started with Admont at the end of 
May, beginning of June?—Yes. 

So really you are saying that for about a month you 
traded as an individual?—No, that is not what I am 
saying. 

When did you start to be paid as Sabot?—As I said, 
variously after July I was paid in both the name Kim 
Maddrell and in Sabot Holdings. 

So you were paid as Kim Maddrell for about 1 
month?—Again, I was paid in the name of Kim 
Maddrell on various occasions over time. 

But in the 1 month prior to that, you were always 
paid as Kim Maddrell?—Obviously, yes. 

Why did you form the company?—On advice from 
my accountant." 

"I will ask you the question again. Why did you 
form the company?—I will answer again: because my 
accountant suggested I do and said that it would be to 
my advantage to do so. 

For tax reasons?—He said it would be to my 
advantage. He didn't allude to every advantage there 
would have been." 

"Could you tell us what you think the advantages 
might have been?—One might have been with respect 
to being sued for improper advice and by forming an 
incorporated company I would limit the liability of 
myself from that of the company —so as to protect my 
personal assets. 

So in giving advice, you were in fact giving advice 
as to company?—No, I wasn't. I was giving advice — 

Wait a second. You just said that in forming this 
company, it would protect you from giving improper 
advice and getting sued. Therefore, in selling insur- 
ance, you were selling as company?—It would protect 
my personal assets by having a limited liability. 

Let me go back to this again. In giving advice as an 
insurance agent, you were protecting yourself by being 
a company. That is what you just said. Is that true?—I 
was responding to your question that that would be one 
of the advantages. 

So you were acting as an insurance agent as a 
corporate entity?—No, I was not. 

That is what you just said?—No, it isn't." 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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"LENTON, MR: Let me put it to you very simply. 
You formed a company and one of the intentions was 
to limit your liability in the event of you giving 
wrongful advice in your insurance business. Is that 
correct?—That may have been one of the intentions, 
based on advice from any accountant. 

Now, how could you have limited your liability if 
you were not acting as a company? You're saying that 
you were not a company, you were an individual?— 
Yes, I am saying so. 

Well, how could you limit your liability by forming 
a company?—Surely that would be put to the test 
should such a situation arise. I'm not suggesting that 
the situation did arise. 

Yes, another person would then have to try and prove 
that you were an individual?—Then I would be found 
as a company. I'm saying that may not have been the 
case. 

So you were you having two bites of the cherry and 
saying, "I'm going to have two separate entities and 
let's see which one they sue and I will escape through 
the other one." Is that the idea?—That may have been 
the accountant's intention but he didn't word it as 
such." 

"Who deducted your tax for you?—My accountant. 
But it wasn't deducted by Admont Holdings?—No. 
When you formed Sabot Ply Limited wasn't one of 

the intentions that you could claim your wife as an 
employee and so reduce your tax?—I can't remember 
exactly what my intentions were. 

You remember everything else pretty well?—As I 
said, I can't remember exactly what my intentions were 
a number of years ago. I would assume that may have 
been the case where the situation arose but from 
actually results there has been very little in any way 
where my wife has been claimed as an employee of the 
company for taxation purposes. 

Was she ever claimed as an employee for taxation 
purposes?—No. 

Were you claimed as an employee for taxation 
purposes?—More than likely, I believe, yes. 

So you were claimed as an employee by the 
company?—Yes. 

For selling insurance?—Yes. 
Therefore you were acting as a director or employee 

of Sabot Pty Limited with the intent of selling life 
insurance. Is that correct?—I'm not sure of the taxation 
ramifications. 1 was employed by Admont Holdings, I 
was paid by Admont Holdings into an account that my 
accountant devised how it would be paid from there. 
I don't see that this strikes at the issue that I was 
employed by Admont Holdings." 

"So who did paid your salary? Who paid you?—I 
was paid from moneys received from Admont. 

No. who paid you? In your tax return, who paid you? 
What does it show in the tax return you lodged for that 
year? Who paid you?—I was paid by Sabot Holdings 
for taxation purposes. 

I don't feel, sir, that there's any point in going any 
further." 

(Transcript Pages 263. 264, 265, 266) 
In Illya Smith v. Caramel Nominees trading as Pegasus 

Transport (67 WAIG 1246) Fielding C. in the reasons for 
decision stated inter alia: 

"He had no pay-as-you-earn tax deducted only 
prescribed contractors' payments. Indeed, he com- 
pleted as I have mentioned forms prescribed by the 
Taxation Department indicating that he was an inde- 
pendent contractor and being remunerated as such. 

A similar conclusion to that reached in the Readymix 
case was arrived at in much the same way by the 
Victoria! Supreme Court in Barro Group Pty Ltd v. 
Fraser (1985) VR 577. Again that was a case of an 

owner-driver working in partnership with his wife. As 
in the present case, drivers arranged their affairs in 
order to obtain the taxation benefits of an independent 
contractor. Significantly, for the purposes of this case, 
the Court endorsed the remarks of Lord Denning MR 
in Massey v. Crown Life Insurance Co (1987) 2 All ER 
576 to the effect that "strong evidence of their real 
relationship is provided by a man who, for the purpose 
of obtaining tax benefits, procured agreement from his 
former employer that his future engagement would be 
as a self-employed person". In addition, the Court at 
page 580, referred to the following passage from the 
judgment of Lawton L.J.: 

In the administration of justice the union of 
fairness, commonsense and the law is a highly 
desirable object. If the law allows a man to claim 
that he is self-employed person in order to obtain 
tax advantages for himself and then allows him to 
deny that he is a self-employed person so that he 
can claim compensation, then, in my judgment the 
union between fairness, commonsense and the law 
is strained almost to breaking point. The Appli- 
cant is asking this Court to adjudge that he is 
entitled to make claims with two different voices. 
The problem, it seems to me, is this: What was the 
status of the Appellant at the material time in 
November 1975? At that time, for his own 
purposes, he had been claiming for over two years 
that he was a self-employed person and, if he was 
such, he could not claim compensation for unfair 
dismissal. The problem turns, in my judgment, 
upon the surrounding facts and the terms of the 
contact. 

Again those comments could very easily be directed 
to the Applicant in this matter. The legislative charge 
to the Commission is to act according, not only to the 
substantial merits, but also according to the equities of 
the matter. It does seem highly inequitable for the 
Applicant to be considered a subcontractor for taxation 
purposes but when it becomes necessary in order that 
he might obtain compensation from his employer 
following the termination of his contract that he should 
be considered not an independent contractor but rather 
an employee. 

It is all too common an occurrence for applicants to 
come before the Commission complaining of an unfair 
dismissal or of being denied benefits under a contract 
of service, having previously for their entire working 
life been prepared to accept the benefits for an 
independent contractor under the income tax laws. 
Whilst I would not suggest that the rules of evidentiary 
estoppel act to prevent such a person raising the 
question of whether, in reality the contact was one of 
service rather than for services, I do not regard is as 
altogether inconsistent with the doctrine of equity, 
good conscience and the substantial merits of the 
matter for such a person to be so estopped [c.f. Hunter 
(1979) AR (NSW) 531], 

Not only was no pay-as-you-earn tax deducted from 
the Applicant's income, no provision was made for 
holiday pay not sick leave, nor it seems, was any 
provision for workers' compensation." 

The circumstances are upon the evidence (supra) quite 
similar here. I respectfully adopt and apply the dicta (Op cit) 
and this compels the conclusion that the applicant took the 
steps necessary in both forming a company and arranging 
his taxation affairs as an independent contractor that he then 
sought that result at least for taxation and other liability 
limiting purposes. 

In the result the Commission concludes that it lacks 
jurisdiction as a contract for service began at or about July 
1991. The application is dismissed. 

Appearances: Mr K. Trainer appeared for the applicant. 
Mr A. Lenton appeared for the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kim Maddrell 

and 
Admont Holdings Pty Ltd. 

No. 399 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21 February 1992. 
Order. 

HAVING heard Mr K. Trainer on behalf of the Applicant 
and Mr A. Lenton on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Janet Preston 

and 
Western International Travel Pty Ltd. 

No. 1296 of 1991. 
COMMISSIONER O.K. SALMON. 

19 February 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is a s.29(b)(i) application by 
Janet Preston against Western International Travel Pty Ltd 
(the agency). 

Ms Preston was employed by the agency from 28 January 
1986 to 20 August 1991. Her employment was ended with 
the payment of one month's salary in lieu of notice 
according to a term in her contract of service and the reasons 
for terminating her service were given to her by the agency's 
manager/director Ms Jan Ilich by letter of the last above 
mentioned date. These reasons were, first, in the preceding 
12 months Ms Preston had been spoken to by Ms Ilich about 
poor work performance, specifically her rudeness to clients 
resulting in the loss of two commercial accounts: second, 
it was asserted that her performance had not improved 
despite counselling; and third it was asserted that she had 
arranged to take annual leave and to obtain an agent's 
discount ticket, both without management approval. Finally 
it was claimed that all of this was totally unacceptable and 
a betrayal of the trust placed in her. 

In fact these allegations were denied by Ms Preston in a 
letter in reply to Ms Ilich also dated 20 August 1991. Since 
the contents of that letter are, substantially, the grounds for 
Ms Preston's claim that she was unfairly dismissed, and the 
grounds argued on her behalf in the proceedings before me, 
it will be convenient to reproduce the letter in full: 

Re: Termination of Employment 
The allegations made in your letter of termination 

are likely to affect my chances of future employment. 
To protect my interests when applying for future 

positions would you please list the commercial 
accounts which you say have been lost due to my 
rudeness. 

I would also like to point out that the question of 
annual leave was a modification ie change of date 
because of difficulty of airline bookings, and not annual 
leave taken without approval. 

This decision, together with the agent's discount 
ticket were decisions made in my capacity as Acting 
Manager during your absence on annual leave. 

Before taking these decisions, I checked in the diary 
to ensure that these arrangements did not clash with the 
leave of other staff. 

I refute your allegation of my rudeness to clients as 
at no time have you identified particular occasions 
when this has alleged to have happened. 

I further note that the Employment Separation 
Certificate is dated 14th August, the cheque for 
termination payments is dated 15th August and the 
letter regarding superannuation is dated 16th August. 
Since all these dates were during your absence in 
Queensland, it would indicate that the decision to 
terminate my employment was made before your 
departure and was conveniently arranged to coincide 
with your return from your annual leave on 20th 
August. 

As yet I have received no reference from you and I 
consider that my 5 [/2 years service deserves at least this 
recognition. 

A conference pursuant to s.32 of the Industrial Relations 
Act 1979 was held, but conciliation was unavailing the 
matter was referred for hearing and determination pursuant 
to s.32(6) of the Act. 

The substance of the case for the agency is contained in 
the testimony of Ms Ilich. Other witnesses, including two 
persons who complained about Ms Preston's attitude 
towards them in the office, also testified on some of the areas 
of complaint raised by Ms Ilich. The agency's case was 
presented with considerable detail and vigorously. In 
addition to denying that Ms Preston's dismissal was unfair 
the agency's case was intended to convince me that in the 
event that I did find the dismissal unfair I should not make 
an order requiring the agency to re-employ her. 

Since Ms Preston's dismissal from her employment was 
effected by way of wages paid in lieu of notice it was lawful 
and the onus of proof in this case, so far as it concerns 
unfairness, lies upon her. There is conflict between her 
account of the events about which Ms Ilich complains and 
Ms Ilich's account. Ms Ilich explained in some detail her 
recollection of events concerning Sly and Weigall, Soli- 
citors, Ernst and Young, Auditors, Gibson Benness Indus- 
tries Proprietary Limited, Sanur Proprietary Limited/Ocean 
Capital Corporation, and a Mr Yap, guest at the Hyatt Hotel. 
She also described a conversation between herself and Mrs 
Eileen Bond involving a similar complaint but objections 
were raised against the evidence concerning this event by 
Mr Trainer, agent for Ms Preston. The point of the 
explanations was to show that Ms Preston had acted 
irresponsibly, thus unprofessionally in each instance and 
that in two instances she had caused the loss of important 
accounts. Ms Ilich claimed to have spoken to Ms Preston in 
each case in ways that would have made it clear that she was 
in fact giving warnings and it is clear to me that in her 
opinion warnings had, in every practical sense, been 
conveyed. The incident concerning Mr Yap appeared to me 
to carry particular significance in Ms Ilich's decision to 
dismiss Ms Preston. If the circumstances as described to me 
by Ms Ilich are true the incident was very serious because 
of the detriment to the agency caused by Ms Preston as well 
as her insubordination to Ms Ilich. Indeed occurring as it did 
after the other incidents referred to, and if they are also true, 
it would, in my opinion, appear to be properly categorised 
as misconduct justifying summary dismissal. By that I mean 
it would have as part of it that factor being the least required 
to so categorise it, namely, wilfulness. And the onus, which 
would have lain upon the agency, would have been 
discharged because the facts would have shown that it was 
probable that Ms Preston would indulge in similar future 
conduct. 

However, it seems to me that the incident concerning Mr 
Yap in reality became a case of condonation and that fact 
has importance in the light of the first part of the defence 
raised by Ms Preston. Condonation of misconduct and the 
implications therefrom concerning future or later acts of 
misconduct by an employee were the subject of considera- 
tion by Ryan 1 in McCasker vs Darling Downs Co-op Bacon 
25 IR 108 at 114. His Honour referred to two authorities: 
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First, Phillips vs Foxall (1872) 7 LRQB 666 at 680 per 
Blackburn J: 

Now the law gives the master the right to terminate 
the employment of a servant on his discovering that the 
servant is guilty of fraud. He is not bound to dismiss 
him and if he elects after knowledge of the fraud to 
continue him in his service he cannot at any subsequent 
time dismiss him on account of that which he has 
waived or condoned; 

and, second: John Lysaght (Australia) Ltd vs Federated Iron 
Workers Association; re York (1972) AILR 517 Per 
Sheppard J: 

It is no doubt possible for the company to waiver 
particular acts of misconduct that would otherwise 
have justified dismissal without notice. These particu- 
lar acts could not subsequently be used for this purpose 
once the decision was made not to rely on them. The 
act of misconduct does not then disappear and become 
irrelevant when further misconduct occurs. It remains 
and makes up the continuing history and record of a 
man's service. That record may always be referred to 
for the purpose for which the company now points to 
it and the presence of incidents such as I have described 
will always be a relevant factor to be weighed in the 
balance by an employer when he comes to consider 
whether or not a further breach or other act of 
misconduct should not bring about a dismissal. 

Although the present case is not one concerning unlawful 
or summary dismissal, the point in defence is that if all of 
the allegations against Ms Preston are to be sustained there 
must be a compelling explanation for her being employed 
in her usual capacity of assistant manager, particularly 
during the period of Ms Ilich's annual leave immediately 
before the dismissal. 

In fact during her testimony Ms Ilich explained that she 
refrained from taking the final step principally because of 
the time and effort put into training Ms Preston for her 
position, and also the expense. She also explained that she 
went to the principal executives of the agency's ownership 
for advice and guidance on her problems with Ms Preston 
and the advice she received was that she should exercise her 
own discretion on the subject. However, she was also 
informed by these executive persons that their secretaries 
had voiced adverse opinions about Ms Preston's attitude and 
I take that to mean that Ms Ilich's concerns about Ms 
Preston were increased by what she heard. Ms Ilich said that 
during her annual leave she gave so much consideration to 
the problem that the quality of her leave was seriously 
reduced. She decided to dismiss Ms Preston when she came 
to believe that Ms Preston broke the rules concerning annual 
leave. 

None of the detail of the events complained of and the loss 
accounts referred to in Ms Ilich's testimony was challenged. 
I do not think that she is a vindictive person; nor in my 
opinion is she inconsiderate or unkind. She did condone all 
of the misconduct she said Ms Preston was guilty of. but her 
testimony shows that condonation follows consideration of 
the interests of the agency and in the result, even if it was 
not intended, Ms Preston's interests as well. Frankly, I can 
find nothing unfair in that approach and in the light of the 
reasoning of Sheppard J in the John Lysaght (Australia) 
case, supra, which I think I should adopt in this case, 
condonation is not necessarily a weighty factor in Ms 
Preston's favour. 

I also have regard for the decision of the Full Bench in 
JA Margio vs Fremantle Arts Centre Press (70 WAIG 2559 
at 2561) where it was said: 

An employee should, so far as is practicable, not be 
dismissed without warning as to the possibility of 
dismissal [Lumsden vs Woodroofe (1979) 46 SAIR 211 
at 226 and SDA vs Katies Fashions 69 WAIG 118 at 
119. 

The mainstay of Ms Preston's case is an alleged lack of 
warning from Ms Ilich that dismissal was a possibility due 
to her conduct relating to any of the incidents complained 
of. Perhaps the degree of Ms Preston's reliance on this 

aspect of the defence is to be gauged by the fact that it was 
so vigorously pursued in Ms Ilich's cross examination while 
the detail of the testimony regarding the complaints raised 
was not. However I am satisfied that Ms Ilich never said to 
Ms Preston that her dismissal was possible if her misconduct 
was repeated, but I am also satisfied that from what was said 
by Ms Ilich to Ms Preston that the possibility of dismissal 
was reasonably open to be inferred. 

That said, I return to the decision of the Full Bench in the 
Fremantle Arts Centre case, supra. The decision in Katies 
case does not displace or override the decision in Lumsden 
vs Woodroofe Proprietary Limited and the lengthy treatment 
of the subject of warnings in the second of these two cases 
is helpful to me in deciding how I should find upon the 
subject in this case. 

Having noted that some caution must be adopted when 
considering English industrial relations cases because of 
different legislative emphasis (Lumsden vs Woodroofe 
Proprietary Limited) Olsson P said at 227: 

These propound the basic proposition that, in 
general, an employee should be given an opportunity 
of explaining conduct said to be reprehensible unless 
it is manifest that either the situation was such that it 
could reasonably be said that the giving of the 
opportunity to explain would have been of no avail 
because it would not have made any difference; or the 
circumstances were of such a character that the 
employer was otherwise justified in the particular 
circumstances in not seeking an explanation. 

Warnings, then, are necessary as a general proposition, 
but that is far from saying because a warning was not given 
the dismissal is therefore unfair, or that the absence of a 
warning is necessarily the weightiest consideration in a 
finding of unfair dismissal. It seems to me that the 
appropriate question to determine in the circumstances of 
the present case is: Would a warning explicitly stating that 
there was a possibility of Ms Preston's dismissal have been 
availing or were they even necessary? 

In considering that question I observe that Ms Preston is 
an intelligent person with sound knowledge of the business 
of the agency. I have also alluded to the fact, and I now 
confirm, that in my opinion Ms Ilich is a credible witness. 
1 think it would be an incredible proposition that Ms Preston 
would not be aware of the possibility of dismissal in the 
event of the allegations being made against her being true. 
And if these allegations are true I think it is fair to say 
explicit warnings were not necessary. 

As I have already said, the onus of proof in this case lies 
upon Ms Preston. In my opinion the most that can be said 
for her case that she did not commit the misconduct 
complained of by the agency based on her attitude to clients 
and that she was not responsible for the loss of accounts is 
that it is as strong as the case for the agency. But that is to 
say there is no preponderance of probability in Ms Preston's 
favour and in those respects her case must fail. 

With that finding in mind I return to my observation at 
page 3 of these reasons regarding a case which may appear 
to be properly categorised as misconduct justifying sum- 
mary dismissal. In my opinion that would be a justifiable 
conclusion in this case. I think that should properly and 
fairly influence my opinion on the probability of the truth 
of the complaint against Ms Preston on the subject of her 
conduct regarding annual leave. On the basis of the evidence 
presented on that subject I find the complaint to be probably 
true. 

In my opinion Ms Preston's dismissal was not unfair. My 
decision is that an order will issue dismissing this 
application. 

Appearances: Mr K. Trainer on behalf of the Applicant. 
Ms J.H. Hadida and with her Mr D.M. Kleemann on 

behalf of the Respondent 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Janet Preston 

and 
Western International Travel Pty Ltd. 

No. 1296 of 1991. 
COMMISSIONER O.K. SALMON. 

19 February 1992. 
Order. 

HAVING heard Mr K. Trainer on behalf of the Applicant 
and Ms J.H. Hadida and with her Mr D.M. Kleemann on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the application be dismissed. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Krystyna Sedgwick 

and 
Larrikins Family Restaurant. 

No. 768 of 1991. 
COMMISSIONER R.N. GEORGE. 

6 February 1992. 
Reasons for Decision. 

THE COMMISSIONER: The Applicant in these proceed- 
ings, Ms K.T.M. Sedgwick, claims that the Respondent, 
Larrikins Family Restaurant, has not allowed her a benefit 
not being a benefit under an award or Order of the 
Commission, to which she is entitled under her contract of 
service. The matter was unable to be resolved through 
conciliation and is now before the Commission for hearing 
and determination pursuant to Section 29(b)(ii) of the 
Industrial Relations Act 1979. 

The facts as they appear from the evidence are that on or 
about 8 December 1990 the Applicant was interviewed by 
a Mr Peter Martini. Hospitality Consultant, and by Mr Barry 
Larkan, the Proprietor of the Respondent Company, for the 
position of Food Production Supervisor. At the time the 
Applicant was engaged in employment elsewhere in the 
same industry. That employment attracted a payment of 
$380.00 for each week of 38 hours worked. 

As a result of discussions between the Applicant and Mr 
Martini, and later Mr Larkan, an arrangement was entered 
into whereby the Applicant would work for the Respondent 
at a salary of $900.00 per fortnight. The contract was not 
discussed in any detailed way and was not recorded in 
writing. Matters which were left unspecified included hours 
of work, overtime and the period of notice to be given on 
termination. Both the Applicant and the Respondent had a 
different interpretation of w hat was to be regarded as the 
normal hours of work under the arrangement and it was that 
difference which led to the claim now before the Commis- 
sion. 

For her part the Applicant had formed the impression that 
the normal hours were to be 38 per week and that she was 
to keep a record of the total hours worked so that any 
overtime could be taken as time off in lieu at the ordinary 
rate of pay. The Respondent on the other hand regarded the 
position as a salaried position with no entitlement to 
overtime but in recognition of the fact that exxess hours may 
be required to be worked on occasions (ie. in excess of 40 
to 45 in any one week) was prepared to allow time off in 
lieu in compensation. Mr Martini, who gave evidence on 
behalf of the Respondent, said that at the time of his 

discussions with the Applicant the question of hours had 
been raised and she had been told that in the initial stages 
of her employment there may be a requirement for her to 
work 40 to 45 hours per week but that any question relating 
to hours worked in excess of that was a matter between the 
Applicant and the Respondent. Mr Martini's evidence did 
not assist in establishing what the specific terms of the 
contract were or what had transpired between the Applicant 
and the Respondent. 

The Applicant commenced work with the Respondent on 
17 December 1990 and resigned without notice following 
an argument at the commencement of work on 27 April 
1991. Payment was received for the period commencing on 
10 December 1990 to 27 April 1991 inclusive at the rate of 
$900.00 per fortnight. The Applicant did not actually 
commence work until the restaurant opened on 17 December 
1990 but had undertaken some training in the week 
preceding. Despite this she was paid for the full fortnight 
ending 23 December 1990. The Applicant's usual days of 
work were Monday, Tuesday, Thursday, Friday and Satur- 
day. From an examination of Exhibit 2 and what was said 
by the Applicant at transcript page 9 it would appear that 
her usual hours were made up as follows: 

Monday 7 hours 
Tuesday 9 hours 
Thursday 8 hours 
Friday 9 hours 
Saturday 5 hours 

TOTAL 38 hours 
No penalty rates were applied to weekend work and no 

deductions were made when the restaurant was closed on a 
public holiday. The Applicant kept a record of hours worked 
at the request of the Respondent but this was not done on 
the basis that it formed part of the official time sheets 
received and checked by the Respondent. The records kept 
by the Applicant and which provide the basis for her claim 
show that she worked a total of 775 hours in the period from 
10 December 1990 to 27 April 1991, including the period 
spent training (Exhibit 2). This compares with 752.4 hours 
shown as actually paid on the pay history sheet printed from 
the Respondent's computer records on 11 May 1991 and 
submitted to the Commission by the Respondent as Exhibit 
A. The figure of 752.4 hours was said by the Respondent 
to exclude one day (ie. 7.6 hours) deducted due to the failure 
of the Applicant to give notice of termination. It would 
appear from the records, however, that the Applicant was 
paid up to and including the day of her resignation. Given 
that the Applicant's resignation was effected before she 
actually commenced work on 27 April 1991, it would appear 
that she was in fact paid for that day in error and that no 
deduction was made for failure to give notice. Whether such 
a deduction could have legitimately been made is arguable 
but in any event is not a matter before the Commission for 
determination. 

The Respondent denied that either the pay slip submitted 
by the Applicant (Exhibit 1) or the pay history sheet printed 
on 11 May 1991 (Exhibit A), both of which showed normal 
hours of work to be 76 per fortnight and an hourly pay rate 
of $11.8421 (ie. $900.00 divided by 76), were indicative of 
any agreement reached with the Applicant in respect of 
hours of work. It was said by the Respondent that the 76 
hours and the hourly rate were entries made simply to satisfy 
the requirements of the computer programme and that since 
the Applicant's departure the entries had been altered to 
show the total number of hours worked for salaried 
employees in order, in the submission of Mr Larkan, to put 
the question beyond doubt. 

In circumstances such as this when there is no formal 
contract between the parties it is necessary to consider what 
terms may be implied from their conduct and the factual 
nature of their relationship. 

There is no doubt that the verbal agreement between the 
parties left unspecified the questions of what, if any, was to 
be the normal hours of work and at what point overtime 
would accrue. However, the facts relating to these issues as 
ascertained from the evidence reveal as follows. 
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1. Hours of work was not a matter specified in the 
verbal agreement between the parties. All official 
pay records before the Commission, however, 
show payment calculated on an hourly rate based 
on a 76 hour fortnight (Exhibit 1 and Exhibit A). 

2. The Respondent asked the Applicant to keep a 
check on her hours of work so that she could be 
given time off in lieu if such hours were in excess 
of those expected by her. She was not asked to 
prepare time sheets. A list of hours worked was 
given by the Applicant to the Respondent at the 
end of the first or second pay period and she was 
told by the Respondent that as a salaried employee 
it was not necessary for her to do that (transcript 
page 15). 

3. The practice of granting time off in lieu of 
overtime was applied in relation to other staff 
(transcript page 6). 

4. The Applicant had taken lime off in lieu of 
overtime worked apparently without her actions 
being questioned by the Respondent. The time off 
was taken in the form of one full day on or around 
4 March 1991 and by the working of short days 
on a number of occasions as shown in Exhibit 2. 

5. The Respondent deducted from the Applicant's 
final fortnightly pay cheque one day calculated as 
7.6 hours (based on a 5 day week this indicates a 
38 hour week). (Exhibit A and transcript page 14.) 

6. A note from the Respondent to the Applicant 
dated 3 May 1991 which accompanied her 
termination payment acknowledged that the 
amount may have been incorrect and specifically 
referred to the fact that overtime was not included. 
The note further acknowledged that "Barry (taken 
to be Mr Larkan) would be in touch regarding any 
alteration to this." (Exhibit 2). 

Taking all of the above facts into account it is clear that 
the arrangement between the parties intended that the 
Applicant would be entitled to take time off in lieu of 
overtime. The difficulty is that there was nothing specific 
in relation to what was to be the normal hours of work and 
the arrangement in relation to the recording of time worked 
did not include a means by which the hours recorded would 
be vetted and accepted by the Respondent. It is noted, 
however, that the Applicant did attempt to present a record 
of hours worked to the Respondent in the first one or two 
weeks of employment but she had been told that it was not 
necessary. It is also noted that the record presented by the 
Applicant (Exhibit 2) and her evidence as to the actual hours 
worked was not challenged by the Respondent in cross- 
examination or questioned by Mr Larkan in his own 
evidence. He could only say in relation to the matter, when 
asked, that he was not in a position to confirm whether or 
not the hours claimed had been worked. There was nothing 
in the way in which the Applicant gave her evidence or in 
what she said which would cause me to doubt the truth of 
what was presented as a correct record of the total number 
of hours worked. 

As to what, if anything, was intended by the parties to be 
the normal hours of work, it is reasonable to conclude (in 
light of the Applicant's pay advice slips (Exhibit 1), the pay 
history sheet (Exhibit A)-and the evidence) that if that 
question was asked of the "officious bystander" the answer 
would have been "76 hours per fortnight" (see Shirlaw v. 
Southern Foundries (1926) Ltd (1939) 2 K.B. 206 at 227). 

In what is referred to in Macken, McCarry and Sappideen 
(Third Edition —page 84) as "Perhaps the most authorita- 
tive modern statement of the approach (to the basis upon 
which a term will be implied into a contract)", the Privy 
Council in BP Refinery Pty Ltd v. Hastings Shire Council 
said: 

" Their Lordships do not think it necessary to review 
exhaustively the authorities on the implication of a 
term in a contract which the parties have not thought 
fit to express. In their view, for a term to be implied, 
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the following conditions (which may overlap) must be 
satisfied: (1) it must be reasonable and equitable; (2) 
it must be necessary to give business efficacy to the 
contract, so that no term will be implied if the contract 
is effective without it; (3) it must be so obvious that 
'it goes without saying'; (4) it must be capable of clear 
expression; (5) it must not contradict any express term 
of the contract. " 

(BP Refinery (Westernport) Pty 
Ltd v. Hastings Shire Council 

(1977) 52 A.L.J.R. 20) 
I am satisfied on the evidence in these proceedings that 

the conditions referred to in the BP Refinery case (supra) are 
satisfied. 

Overall I conclude that it was a term of the Applicant's 
contract that she was entitled to time off in lieu of overtime 
for hours worked in excess of ordinary hours and that it is 
to be implied from the facts that such ordinary hours were 
to be 76 per fortnight. On that basis the Applicant is entitled 
to payment in lieu of overtime accrued and not taken at the 
date of her termination at ordinary time rates. 

On the information provided to the Commission the 
Applicant was paid a total of 752.4 hours for the period from 
10 December 1990 to 27 April 1991, including time spent 
in training. Actual time claimed to have been worked as 
taken from Exhibit 2 amounts to 775 hours. On this basis 
the Applicant is entitled to payment for 22.6 hours overtime 
accrued but not taken at the date of resignation at the rate 
of $11.8421 per hour ($267.63 total). 

For all of the reasons set out above this application is to 
be determined by an Order that the Respondent pay to the 
Applicant an amount of $267.63 within 21 days of the date 
of Order. 

Appearances: The Applicant appeared on her own behalf. 
Mr B. Larkan appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Krystyna Sedgwick 

and 
Larrikins Family Restaurant. 

No. 768 of 1991. 
COMMISSIONER R.N. GEORGE. 

14 February 1992. 
Order. 

HAVING heard the Applicant on her own behalf and Mr B. 
Larkan on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby Orders — 

That the Respondent herein, Larrikins Family Restau- 
rant pay to the Applicant Krystyna Sedgwick, the sum 
of $267.63 within 21 days of tire date hereof. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
L.E. Smailes 

and 
Telgo Pty Ltd T/A Farmer Jacks 

— Beechboro. 
No. 1791 of 1991. 

COMMISSIONER A.R. BEECH. 
28 February 1992. 

Reasons for Decision. 
THE COMMISSIONER: By this application the applicant 
claims that she was unfairly dismissed by the respondent 
from the position of delicatessen manageress. The respon- 
dent denies the claim. The Commission heard evidence from 
the applicant, from a company director of the respondent Mr 
Burgess, the meat and delicatessen supervisor Mr Gjerg- 
jevica, from the meat manager, a delicatessen assistant, a 
counter hand, and the current delicatessen manageress. 

The applicant answered a newspaper advertisement for 
the position of delicatessen manageress and commenced on 
the 19th of August 1991. She was terminated by Mr 
Gjergjevica on the 23rd of November 1991 by notice with 
the respondent indicating that it did not require Mrs Smailes 
to remain for the full of week of the notice period. The 
reason given for the termination was that she was not the 
kind of person the company was looking for and that they 
wished to terminate the relationship. It is important to note 
that Mrs Smailes' total period of employment was some 
thirteen weeks. There is a dispute between the parties 
regarding whether Mrs Smailes was engaged for a three 
month trial period. Mrs Smailes indicates that a trial period 
was never spoken about at the interview, rather that her wage 
would be reviewed after three months in the event that 
certain target levels were reached. Mr Burgess and Mr 
Gjergjevica. both of whom interviewed Mrs Smailes are 
adamant that the period constituted a trial period. The 
Commission is satisfied on the evidence that this was so, 
even if the word "trial period" may not have been used, 
although the evidence is that it was used. It is not uncommon 
at the commencement of a period of employment for there 
to be a trial period and a period of three months is not 
unlikelv (see for example Brenner v. Photo Kevron, 70 
WAIG 3765; Drayton r. ACCA, 70 WAIG 3383). It was 
submitted on behalf of Mrs Smailes that the trial period 
should be no more than two months, a period said to relate 
to the Shop and Warehouse (Wholesale and Retail Establish- 
ments) Award. However, for reasons which will be stated 
later, the applicability of that Award to this matter is 
doubtful in any event. 

It must be noted that in an application of this sort, the 
applicant bears the onus of demonstrating that the dismissal 
was unfair, and that the Commission ought intervene in the 
exercise by the employer of its right to terminate Mrs 
Smailes' employment by the giving of the period of notice 
under the contract. Additionally, where a trial period is 
involved the applicant bears an additional difficulty in 
persuading the Commission that it ought intervene: where, 
as here, the termination of employment was made at the end 
of a trial period for reasons of apparent unsuitability, the 
Commission would need to be satisfied that the reason given 
for the termination is either not truthful, or in any event is 
unfair. 

In this case Mrs Smailes gave evidence that at no stage 
was she given warnings that her continued employment 
would be in jeopardy, that a refrigerated display cabinet in 
the delicatessen malfunctioned frequently, that her sales 
figures were good, and from her point of view on target. She 
acknowledged that she had been spoken to on a number of 
occasions, but saw this as a legitimate part of "supervision" 
from management personnel. 

The evidence of Mr Burgess and Mr Gjergjevica covered 
a number of problems which they observed with Mrs 
Smailes' work. These problems embraced holding too much 
stock, far in excess of requirements, taking a long time each 
morning to "set up" the cabinet, that the previous 

delicatessen manageress had been brought in for a day in 
order to demonstrate to her the correct laying out of the 
cabinet, but that Mrs Smailes did not follow this over time. 
There was also bad stock rotation, a responsibility of the 
delicatessan manageress. After the termination of her 
employment some 15% to 20% of the turnover of stock had 
had to be thrown out because it was unsaleable. Both Mr 
Burgess and Mr Gjergjevica stated that in their opinion, the 
discussions that they had with Mrs Smailes in relation to 
these issues did constitute warnings, but that Mrs Smailes 
did not seem to appreciate their manner of putting these 
warnings to her. Evidence was also given that as a result of 
a customer complaint, the City of Bayswater Health 
Inspectors visited the delicatessen for the first time to 
investigate food poisoning. In the opinion of Mr Burgess, 
the type of product involved and the nature of the problem 
indicated negligence in handling. The product involved is 
a high turnover product and there is no excuse for such a 
product to be stale unless Mrs Smailes' stock control was 
not appropriate. 

The meat manager gave evidence that on one occasion 
when a chicken rotisserie had broken down, Mrs Smailes 
had removed the half cooked chickens, and then replaced 
them on the rotisserie some hours later when the rotisserie 
was repaired. The meat manager indicated to Mrs Smailes 
that this was not acceptable because the chickens had not 
been refrigerated in the interim, which could lead to food 
poisoning. Mrs Smailes agreed with this, and the chickens 
were discarded, but the point is made by the meat manager 
that the problem should have been known and recognised 
by Mrs Smailes even more so than it had been by him as 
meat manager. He also spoke to her regarding maggots 
found in two chickens, as a result of flies having penetrated 
a carton, and said that this was an indication of poor stock 
control on the part of the delicatessen manageress. He had 
also received some complaints regarding some of the quality 
of the food from the delicatessen. 

Considerable evidence was given regarding the opera- 
tions of the delicatessen following the departure of Mrs 
Smailes and the employment in her position of the previous 
delicatessen manageress, who also gave evidence. It is 
probably sufficient for the purposes of these reasons to say 
that the evidence before the Commission is that the 
delicatessen section is now seen by the respondent company 
as performing to a most satisfactory standard. The evidence 
demonstrated that the cabinet could be "set up" within an 
hour at the most, there were no problems with stock control 
nor stock rotation. The Commission observes that even 
allowing for the experience of the existing delicatessen 
manageress compared with the relative inexperience of Mrs 
Smailes in that position, the weight of the evidence is that 
Mrs Smailes was not able to organise the delicatessen in an 
appropriate way, a way which is capable of being achieved 
and is being achieved presently. 

Other matters were raised during the proceedings, for 
example whether Mrs Smailes had introduced date coding. 
As to this, and the issues about whether there was a layout 
plan for the cabinet, whether the fault in the cabinet is 
significant overall or the length of time taken to "set up" 
the cabinet, there is firm and corroborated evidence in 
favour of the respondent. At best from the applicant's 
viewpoint, on some of these points, Mrs Smailes' evidence 
is only as likely as it is not. There is sufficient in those 
aspects of the case which have been mentioned thus far for 
the Commission to conclude that the applicant has been 
unable to show that her dismissal was unfair, and therefore 
that the Commission ought intervene. The Commission has 
not dealt with all of the matters which have been raised but 
in the light of the conclusion reached thus far, it is not 
necessary nor appropriate to do so. 

It was submitted on Mrs Smailes' behalf that her 
employment was governed by the Shop and Warehouse 
(Wholesale and Retail Establishments) Award, and that a 
"three card warning system" applied to her. It was strongly 
submitted that as this warning system had not been 
followed, her termination was necessarily unfair. Whilst the 
Commission understands the submission made, there is 
really insufficient before it to allow it to conclude with 
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certainty that the award applied to Mrs Smailes' employ- 
ment. It may well have done, but the Commission on the 
material before it is unable to conclude that it did. In part 
this is because the onus on the applicant would not appear 
to be affected whether or not she was covered by the award. 
The warning system referred to on Mrs Smailes' behalf does 
not appear in the award, or at least the Commission was not 
informed that it was part of the award, and as such the 
termination of Mrs Smailes' employment for the reason 
given does not constitute a breach of a provision of the 
award. Further, although the Commission accepts that the 
kind of warning system embraced within the term "three 
card warning system" might represent nothing more than a 
fair system of warning an employee that his or her conduct 
needs to be improved in order to remain in employment, for 
the purposes of this application, and in the context of a trial 
period, it is necessary to ensure only that Mrs Smailes was 
afforded natural justice. On the evidence, the Commission 
is unable to conclude that the applicant was not warned. I 
have had regard for her submission that she was never 
warned that her employment was in jeopardy, and that she 
was quite shocked and surprised by her termination, 
however on the balance on the evidence before the 
Commission, the Commission is satisfied that there has not 
been a denial of natural justice that would require the 
Commission to become involved in this matter. 

One further comment needs to be made. The evidence is 
that the respondent concluded some five weeks prior to her 
termination that Mrs Smailes' employment would be 
terminated. The evidence given during the proceedings is 
quite clear that the respondent advertised for a delicatessen 
manageress to replace Mrs Smailes, and although the date 
in evidence was not clearly given, in the Notice of Answer 
and Counter Proposal filed in this matter and dated the 28th 
November 1991, the advertisement was said to have been 
placed on October the 9th and 12th. It is quite wrong for an 
employer, having reached a decision that a new employee 
is unsuitable and is to be terminated to not communicate that 
to the employee and put the termination into effect. The 
failure to do so might allow the employee to conclude that 
her employment is satisfactory, because steps have not been 
taken thus far to terminate it. It also places the person chosen 
to succeed Mrs Smailes, and with whom Mrs Smailes 
worked for a brief period, in a rather untenable position. It 
is simply not an adequate defence for the respondent to say 
that it would have been hard done by if the delicatessen 
manageress had been terminated forthwith, and that the 
finding of a suitable replacement might take some time. 
Quite clearly, if the delicatessen manageress is not suitable 
then it is not in the interests of either party for that unsuitable 
employment to continue. However, that the Commission 
considers the company to have badly handled this part of its 
relationship with Mrs Smailes does not detract from the 
earlier finding that the weight of evidence before the 
Commission in this matter demonstrates that the reason 
given for the termination of Mrs Smailes' employment has 
substance, and there is no basis to the claim of unfair 
dismissal. Accordingly an Order will issue dismissing the 
claim. 

Order accordingly. 

Appearances: Mr D. Clarke on behalf of the Applicant. 

Mr M. Darcy on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
L.E. Smailes 

and 
Telgo Pty Ltd 

T/A Fanner Jacks —Beechboro. 
No. 1791 of 1991. 

COMMISSIONER A.R. BEECH. 
28 February 1992. 

Order. 
HAVING heard Mr D. Clarke on behalf of the Applicant and 
Mr M. Darcy on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sharon Anne Webb 

and 
Jarvis Nominees Pty Ltd trading as Irenes Park Tavern. 

No. 1456 of 1991. 
COMMISSIONER C.B. PARKS. 

10 February 1992. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of proceedings 
as edited by the by the Commissioner.) 

THE COMMISSIONER: This application comes before the 
Commission pursuant to section 29(b)(i) of the Industrial 
Relations Act 1979. Therein the applicant, Sharon Anne 
Webb, claims that her services were unfairly terminated by 
the respondent employer on 5 September 1991. 

The applicant asks that the Commission declare the act 
of termination was unfair and order her re-employment with 
the respondent with no loss of benefits. I understand that to 
mean no loss of the wages that she would normally have 
earned during the period since termination of employment, 
and no loss of the value of her previous service towards 
future benefits which may accrue, should re-employment be 
awarded, provided the amount of wages is subjected to an 
offset of moneys received by way of social security benefits. 

Ms Webb had been employed as a bar attendant under the 
terms of the Hotel and Tavern Workers' Award 1978 from 
7 August 1991 for a period of approximatley four weeks. 
The Notice of Application filed with the Commission on 13 
September 1991 indicates, in the Particulars of Claim, that 
such is the Award covering the employment and that 
termination was effected by the payment of one day's pay 
in lieu of notice. 

Clause 7. —Contract of Service, of the aforementioned 
Award, provides in subclause (1) — 

" Except for a casual employee, the contract of service 
shall be terminable in accordance with the following 
provisions: 

(a) In the first year of continuous service —by 
the giving of one day's notice on either side 
or the payment or forfeiture, as the case may 
be, of one day's pay." 

One day's pay in lieu of notice was given to Ms Webb 
and therefore the requirement of Clause 7(l)(a) of the Award 
was satisfied. Thus the employment of Ms Webb was 
lawfully terminated. Notwithstanding a contract of service 
has been terminated lawfully, it does not necessarily follow 
that it was terminated fairly. Precedent decisions make it 
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clear that an employer is not entitled to exercise a legal right 
unfairly. 

The overall evidence from the witnesses on behalf of the 
respondent reveals that there was dissatisfaction with the 
performance of Ms Webb both by Mr Keil, the Tavern 
Manager, and Mr Squire, the Bottle Shop Manager, who are 
persons charged with the duty of managing aspects of the 
operation conducted at the tavern. Additionally Ms Jen- 
nings, an experienced bar attendant and long term employee 
of the respondent, who, on a number of occasions, worked 
alongside Ms Webb, testified that she had been dissatisfied 
with the performance of Ms Webb. 

It is based on that overall performance that Mr Keil 
decided it was in the best interests of the respondent 
employer to terminate the services of Ms Webb, having first 
discussed the matter with Mr Reithoff, the person then 
directly responsible for supervising Ms Webb. 

It is the evidence of Mr Keil that he instructed Mr Reithoff 
to speak to Ms Webb about her unsatisfactory performance, 
particularly in relation to her failure to promptly serve 
customers. Mr Keil had observed such a failure and at the 
time he summonsed her to attend the customers involved. 
Mr Keil says he was later informed by Mr Reithoff that he 
had spoken to Ms Webb regarding that incident and what 
was required of her. 

On the other hand it is the testimony of Ms Webb that at 
no time during the course of her employment was she 
warned or counselled in any way that indicated to her she 
was not satisfactorily performing her duty. 

I am satisfied from the evidence that Ms Webb did not 
perform to the level required by the respondent employer. 
However, the case law is quite clear. Fairness is best served 
by an employee being given the opportunity to rectify work 
performance if it is found to be lacking (FMWU v. Uniting 
Church, 66 WAIG 1291). The evidence of Mr Keil, insofar 
as it asserts that Mr Reithoff counselled Ms Webb, is 
hearsay and has no probative value. I therefore see no reason 
to doubt the testimony of Ms Webb so far as it goes to that 
issue. 

An employer has the lawful right to terminate the services 
of an employee and the Commission should not lightly 
interfere with that right. An employee also has the rightto 
be treated fairly. The unsatisfactory performance of Ms 
Webb was not of such a nature that amounted to a 
repudiation of her contract of employment. She should 
therefore have been given the opportunity to rectify the 
shortcomings the employer found in her performance. 

In the matter of Max Winkless Pty Ltdv.Bell (66 WAIG 
847), it is held that the remedy to be adopted by the 
Commission, unless good cause is shown that it should do 
otherwise, is to order the re-employment of an employee 
unfairly dismissed. 

There has been nothing put to the Commission which 
challenges the appropriateness of this normal remedy in 
relation to the circumstances of this matter. It therefore 
should be remedied by ordering that Ms Webb be 
re-employed. It is also appropriate that, because her 
employment was unfairly interrupted, she should not suffer 
any loss as a consequence thereof and therefore an incidental 
order will be made, directing that she be paid, subject to the 
following, damages equal to the ordinary wage that would 
have been due to her between the date of termination and 
the date of re-employment, should she take up that 
re-employment. The sum will be reduced by any social 
security benefits that have been received throughout that 
period. The order will also contain a provision which 
preserves her earlier period of service, albeit short, for the 
purpose of accruing any future benefits to which she will 
become entitled as a consequence of her service to the 
employer. 

An order should not be drawn in such general terms but 
should specify the money amount that shall be paid. There 
is no information before the Commission that allows me to 
quantify that situation. I therefore direct that the parties 
endeavour to agree the sum to be expressed in the order, 
taking account of the matters to which I have referred. 

Appearances: Mr W.T.R. Baxter appeared on behalf of 
the applicant. 

Mr H. Jarvis appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sharon Anne Webb 

and 

Jarvis Nominees Pty Ltd trading as Irenes Park Tavern. 

No. 1456 of 1991. 
COMMISSIONER C.B. PARKS. 

21 February 1992. 
Order. 

HAVING heard Mr W.T.R. Baxter on behalf of the 
Applicant and Mr H. Jarvis on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That provided Ms Sharon Webb presents herself for 
duty at the premises of the respondent at 12 noon on 
Monday 24 March 1992, she shall be re-employed by 
Jarvis Nominees Pty Ltd; and 

That re-employment shall commence from the 
aforementioned time and date; and 

That the terms and conditions of such re-employ- 
ment shall not be less favourable than those applicable 
to her immediately prior to the date of termination; and 

That for the purpose of any leave, where the right to 
such accrues according to the length of service with the 
respondent, it shall be a condition of re-employment 
that the service of Sharon Webb prior to 6 September 
1991 be deemed continuous with any service rendered 
by her from, and including, 9 March 1992; 

And That Jarvis Nominees Pty Ltd pay to Sharon 
Webb the sum of $4061.68 within fourteen days from 
the date upon which she is re-employed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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SECTION 29(b)«^Notations of— 

Applicant Respondent •" Application Commissioner Result 

Allday J. W.J. Muhs Pty Ltd 2153 of Fielding C. Discontinued 
*: 1990 

Arnold D. Fish Express Pty Ltd •: . 1651 of Halliwel! S.C. Granted 
- '. 1991 

Arwidson B. Quality Pacific Hotels 1114 of Negus C. Discontinued 
1991 

Atkins W.R. Win Marley Transport 1748 of Halliwell S.C. Discontinued 
1991 

Augustin L. Vac-Tcch Pty Ltd 1634 of Gregor C. Discontinued 
. 1991 

Baker E. Stonewood Pty Ltd ' , 1291 of Beech C. Discontinued 
trading as Bliss 1991 

Bartle S.R. Sun City Country Club 1844 of Gregor C. Discontinued 
1991 

Basioli M. Geoff Enoka 876 of Beech C. Discontinued 
1991 

Beatt N. Friendly Helpers & -. 1921 of Halliwell S.C. Granted 
F.H. Promotions —Tom 1991 
Fletcher 

Bell L. Friendly Helpers & 1920 of Halliwell S.C. Granted 
F.H. Promotions —Tom 1991 
Fletcher 

Bettencourt N.B. Bell-Vista 1727 of Negus C. Discontinued 
1991 

Bochenek M.E. Jarvis Nominees 1816 of Salmon C. Discontinued 
trading as Irenes Park 1991 

Tavern 
Breen G. Metro Motors 1450 of Beech C. Discontinued 

1991 
Brooksbank J.V. Bamboo Creek Mine Ply 715 of Gregor C. Discontinued 

Ltd 1991 
Bryant B. Yves Rocher 1518 of Kennedy C. Withdrawn 

1991 
Buchanan J.A. Patrick Mugliston & 1606 of Salmon C. Discontinued 

Co. Solicitors 1991 
Burnette L. Mrs Stacey Gorden & Mr 115 of Halliwell S.C. Withdrawn 

Aaron Gorden 1992 
Burrows E.C.J. Nalco Australia Pty Ltd 119 of Salmon C. Discontinued 

1992 
Cardaci M.A. Joseph Charles 473 of Parks C. Discontinued 

Learmonth Duffy Ltd 1991 
Carlyon J. George's Bike Shop Ptv 1485 of Kennedy C. Withdrawn 

Ltd 1991 
Carter P.O. Chemical Formulators 1815 of Beech C. Withdrawn 

Pty Ltd 1991 
Chapman J. Mindibungu Aboriginal 1052 of Salmon C. Granted 

Corporation 1991 
Clare P.A. Perth Building Supplies 1948 of Beech C. Withdrawn 

1991 
Colclough R.K. West Coast Helicopters 1918 of Gregor C. Discontinued 

Pty Ltd 1991 
Cooper S. Toil Professional Tree 1801 of Halliwell S.C. Discontinued 

Pruners Pty Ltd 1991 
Cummins J.A. Moski Pty Ltd 1709 of Gregor C. Discontinued 

1991 
Cunningham S. Fire Hills Gold NL 2455 of Gregor C. Discontinued 

, 1989 
Davies E. Spectrum Graphics Ptv 1281 of Negus C. Withdrawn 

Ltd 1991 
Donovan T. Western Collieries 1908 of Gregor C. Withdrawn 

1991 
Doughty K. Committee, Tigers - 1833 of Halliwell S.C. Discontinued 

Football & Sporting 1991 
Club 

Downing B.H. Dames & Moore Pty Ltd 936 of Salmon C. Discontinued 
. 1991 

Egberts C. Byblos Building Company 431 of Gregor C. Discontinued 
1989 

Elliott S. (George Pickering) 1767 of Beech C. Discontinued 
Australian Home Loans 1991 
Centre 

Evans B.G. Shire of Busselton 1778 of Beech C. Withdrawn 
1991 

Farrugia C. Pilkington Glass 1374 of Beech C. Discontinued 
Products 1991 

Faskel S.W.R. Pacific Dental 46 of 1991 Parks C. Granted 
Corporation Limited 

Frost D. W.A. Utilities Pty Ltd 1629 of Parks C. Discontinued 
1991 
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Applicant Respondent Application 
No. Commissioner 

Galbraith D. 

Gillingham S. 

Goodall G.R. 

Grant H. 

Greenwood M.J. 

Grove A.E. 

Guala LJ. 

Hamilton J. 

Heggeler G.J.T. 

Henry J.S.B. 

Hughes C. 

Jones C. 

King D. 

Kitney J. 

Kobayashi S. 

Laing K. 

Lobb K.J. 

Lonsbrough A. 

Marlow R. 

Mayberry K.A. 

McCabe S.K. 

McGuirk D. 

McKeagg I. 

McKenzie-Murray 
J.S. 

Miles P.O. 

Mistry S. 

Nelson L.T. 

Neville D.X. 

Friendly Helpers & 
F.H. Promotions —Tom 
Fletcher 

Chittering Real Estate 

Alco Pty Ltd (WA 
Salvage) 

Christmas Island 
Phosphates Pty Ltd 

Golconda Limited 
Receivers & Managers 
Appointed 

(Dr George Endacott) 
Wembley Veterinary 
Clinic 

Mr J. O'Brien &/or 
Turnbull Holdings 
Trust Pty Ltd trading 
as Johnson Trading 

Garden Island Mussels 

Twig Nominees Pty Ltd 
trading as Commercial 
Milk Supplies 

Jeb Industries 

Tony Ricciardo 

Secana Pty Ltd (Norm 
Oats Proprietor) 

Jackson McDonald 

P.R. & V.L. Brinklow 
trading as Sterile 
Products 

(Ken Stanton) Lamworth 
Pty Ltd 

(Ken Stanton) Lamworth 
Pty Ltd 

Australian Flower Farms 

Murchison Zinc Company 
Pty Ltd 

Victoria Co 
(Australia) Pty Ltd 

Bitro Pty Ltd 

Anglican Church of WA 

Golconda Limited 
Receivers & Managers 
Appointed 

Don Tomich 

Metro Meat Pty Ltd 

Cecil Graham Sheperdson 

West Coast Flowers 
(Chris-Waddi Farms) 

J.R. & A. Hersev Ptv 
Ltd 

Crocodile Catering 

Belm Pty Ltd T/F 
Paterson Faul U/T. 
trading as Paterson 
Faul Real Estate 

The Director, Anglican 
Health & Welfare 
Services Inc. and 
Another 

Kays Bags 

Computer Manufacture & 
Design (WA) Pty Ltd 

Mangrove Motel 

Consolidated 
Broadcastine Svslcm 
(WA) Pty Ltd 

Crocodile Catering 

1702 of 
1991 

1663 of 
1991 
1763 of 
1991 
1628 of 
1991 
1343 of 
1990 

1788 of 
1991 

1739 of 
1991 

1910 of 
1991 
1922 of 
1991 

1845 of 
1990 
1766 of 
1990 
1770 of 
1991 
1710 of 
1991 
244 of 
1991 

1293 of 
1991 
1292 of 
1991 
1811 of 
1991 
1847 of 
1991 
1630 of 
1991 
1314 of 
1991 
1033 of 
1991 
1326 of 
1990 

1750 of 
1991 
1446 of 
1991 
1846 of 
1991 
1544 of 
1991 
1638 of 
1991 
1553 of 
1991 
1825 of 
1991 

1492 of 
1991 

1728 of 
1991 
1325 of 
1991 
1933 of 
1991 
1949 of 
1991 

Halliwell S.C. 

George C. 

Salmon C. 

Beech C. 

Gregor C. 

Gregor C. 

Salmon C. 

Gregor C. 

Halliwell S.C. 

Beech C. 

Beech C. 

Beech C. 

Kennedy C. 

Fielding C. 

Halliwell S.C. 

Halliwell S.C. 

Halliwell S.C. 

Gregor C. 

Gregor C. 

Halliwell S.C. 

Halliwell S.C. 

Halliwell S.C. 

Gregor C. 

Beech C. 

Halliwell S.C. 

Kennedy C. 

Gregor C. 

Negus C. 

Halliwell S.C. 

Beech C. 

Negus C. 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Dismissed 

Discontinued 

Discontinued 

Discontinued 

Dismissed 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Withdrawn 

Discontinued 

Discontinued 

Discontinued 

Discontinued 
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Applicant Respondent Application 
No. Commissioner 

Padgett W.S. Golconda Limited 1303 of Gregor C. Discontinued 
Receiver & Managers 1990 
Appointed 

Pearson, M.R. Echlin Australia 787 of Halliwell S.C. Discontinued 
trading as Australian 1991 
Brake Service W.A. 
Division 

Rawlins C.B. Burswood Resort 1253 of Kennedy C. Dismissed 
Management Ltd 1991 

Reynolds W.J.A. Pegasus Transport 1966 of Salmon C. Discontinued 
1991 

Rhodes A.V. Commissioner of Police 1857 of Kennedy C. Withdrawn 
1991 

Riky D.J. Angoves Pty Ltd 526 of Beech C. Discontinued 
1991 

Risbey D. Fire Hills Gold NL 2652 of Gregor C. Discontinued 
1989 

Roberts J.O. Golconda Limited 1304 of Gregor C. Discontinued 
Receivers & Managers 1990 
Appointed 

Rogers S. Horwath & Horwath 1716 of Kennedy C. Withdrawn 
1991 

Rotherham B.G. Computer Decisions 100 of Gregor C. Discontinued 
1991 

Rouphael J. Corrie Egberts 1788 of Gregor C. Dismissed 
1989 

Royce P.A. No Free Lunches Pty 1869 of Gergor C. Discontinued 
Ltd trading as Oriel 1991 
Cafe Brasserie 

Samuels G. Collie Car Sales 659 of George C. Granted 
1991 

Sanders N. G.C. Martyn 1521 of Beech C. Granted 
1991 

Schmid C. Email M.A.G. Pty Ltd 1759 of Salmon C. Discontinued 
1991 

Stancer M.R.C. Durrants & Fremantle 1510 of Negus C. Withdrawn 
Bag Co. 1991 

Steward J.E. Whitford Hardware 1453 of Parks C. Discontinued 
Mitre 10 1990 

Sullivan G.A. Golconda Limited 1414 of Gregor C. Discontinued 
Receivers & Managers 1990 

Swain M.G. 
Appointed 

(George Pickering) 1754 of Beech C. Discontinued 
Australian Home Loans 1991 
Centre 

Sward E.M. Rentokil Pty Ltd 1786 of Kennedy C. Withdrawn 
1991 

Thompson K.R. Glenhurst Nominees Pty 1238 of Halliwell S.C. Dismissed 
Ltd trading as Rod 1990 
Ferguson Motor 

Treschow A. 
Company/Purely Prestige 

Danube Enterprises Pty 1784 of Beech C. Withdrawn 
Ltd 1991 

Tristram C. Fire Hills Gold NL 2669 of Gregor C. Discontinued 
1989 

Vandenberg P.A. Fire Hills Gold NL 2670 of Gregor C. Discontinued 
1989 

Wailes J.S. M.T.L. Pty Ltd 1854 of Beech C. Discontinued 
1991 

Wailes J.S. M.T.L. Pty Ltd 1855 of Beech C. Discontinued 
1991 

Walker D. Mindibungu Aboriginal 1054 of Salmon C. Granted 
Corporation 1991 

Walsh L. Pacific Waste 1773 of Beech C. Discontinued 
Management Pty Limited 1991 

Walshe R. Birkenhead Pty Limited 1543 of Gregor C. Discontinued 
1991 

Walshe .R. Birkenhead Pty Ltd 1860 of Negus C. Discontinued 
1991 

Walter D. Masters Dairy (A 1715 of Salmon C. Discontinued 
Division of Wesfarmers 1991 

Wasylewski V. 
Ltd) 

Taycom Pty Ltd 1592(1) of Salmon C. Discontinued 
1990 

Watson F. G. Permanent Building 1520 of Parks C. Discontinued 
Wirth J.A. 

Society (Administrator) 1991 
Classic 1911 of Gregor C. Discontinued 

Holdings-Cardland 1991 
Wood R.N. Lindsay Gordon Roddan 1749 of Halliwell S.C. Discontinued 

1991 
Woolfrey J. Gemstone Holdings Pty 2127 of Beech C. Discontinued 

Ltd trading as Ockerby 1990 
Real Estate 
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Applicant Respondent Application 
No. Commissioner 

Woolfrey J. 

Woolhead S. 

Worcester B. 

Yamaguchi N. 

Zvlstra J J. 

Gemstone Holdings Pty 
Ltd trading as Ockerby 
Real Estate 

W..I. Muhs Pty Ltd 

Fire Hills Gold NL 

Tempura Nakagawa 
Japanese Restaurant 

D'Orsogna Bros Pty Ltd 

Phoenix Technology 
(Aust) Pty Ltd 

2171 of 
1990 

2154 of 
1990 
2671 of 
1989 
1295 of 
1991 
1808 of 
1991 
1455 of 
1991 

Beech C. 

Fielding C. 

Gregor C. 

Negus C. 

Gregor C. 

Gregor C. 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Withdrawn 

Discontinued 

CONFERENCES— 
Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
CBI Constructors Pty Ltd and Others 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others. 
No. C 382 of 1991. 

COMMISSIONER C.B. PARKS. 
19 February 1992. 

Order. 
WFTEREAS the applicants filed with the Commission on 26 
June 1991, a Notice of Application seeking a conference 
pursuant to section 44 of the Industrial Relations Act 1979; 
and 

Whereas a conference was convened and reconvened, and 
as a consequence thereof, an Order and a Supplementary 
Order, both of an interlocutory nature, were issued on 1 July 
1991 and 2 July 1991 respectively; and 

Whereas on 22 July 1991 a facsimile transmission was 
received from the The Construction, Mining and Energy 
Workers' Union of Australia, Western Australian Branch 
seeking to exercise the liberty provided by the Orders to 
apply for the cancellation thereof upon the giving of 24 
hours' notice; and 

Whereas on 26 July 1991 the respondents advised that 
they opposed the cancellation of the Order and Supplemen- 
tary Order; and 

Whereas the aforementioned Orders were issued to cause 
the cessation of industrial action associated with the issues 
in matter number CR 374 of 1991 and to enable a resolution 
thereof by arbitration; and 

Whereas matter No. CR 374 of 1991 was finalised by an 
order of the Commission on 2 December 1991; and 

Whereas on 16 December 1991 the Commission therefore 
forwarded a letter to the respondents' agent requesting that 
it be advised if any employer party tojhe Orders maintains 
an opposition to their cancellation; and 

Whereas on 17 December 1991 a letter was received from 
the Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) which sought 
to exercise the liberty provided by the Orders to apply for 
the cancellation thereof, and a copy of that letter was 
forwarded to the agent for the respondents; and 

Whereas the respondents failed to respond to the request 
of 16 December 1991, and because the Commission is of the 
opinion that no useful purpose is served by the continued 
operation of the Orders, a letter was sent to all parties 
advising that the Commission proposed issuing an order for 
their cancellation, if no objections were received by 11 
February 1992; 

And whereas no objections were received by the specified 
date; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Order C 382 of 1991 and Supplementary Order 
C 382 of 1991 be and are hereby cancelled. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Clough Engineering Group 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia, Australian Electrical, Electronics, Foun- 
dry and Engineering Union (Western Australian Branch) 

and The Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch 

No. C 53 of 1992. 
Electrical Contracting Industry Award R 22 of 1978, Engine 
Drivers' (Building and Steel Construction) Award No. 20 
of 1973, Metal Trades (General) Award 1966 (No. 13 of 

1965) and Building Trades (Construction) Award 1987 (No. 
R 14 of 1978). 

COMMISSIONER R.N. GEORGE. 
18 February 1992. 

Order. 
WHEREAS a conference was held on 7 February 1992 
pursuant to Section 44 of the Industrial Relations Act 1979; 
and 

Whereas agreement was reached at the abovementioned 
conference to the terms and conditions provided for in the 
Metal and Electrical Trades (Clough Engineering —Varanus 
Island) Construction Order No. C 53 of 1992; 
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Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 and 
by consent hereby issues the terms of the Order — 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1. — Title. 
This Order shall be known as the Metal and Electrical 

Trades (Clough Engineering— Varanus Island) Construction 
Order No. C 53 of 1992. 

2. —Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Site Allowance 
6. Boots and Boot Allowance 
7. Coded Welding Allowance 
8. Rest and Recreation Leave/Hours of Work 
9. Industrial Relations Procedure 

10. Site Safety Procedure 
11. No Extra Claims 

3. — Area and Scope. 
This Order shall apply to the Clough Engineering Group 

and to their employees who are employed at Varanus Island 
on construction work for Hadson Energy and bound by the 
following awards and to the unions listed hereunder. 
Awards: 

Electrical Contracting Industry Award R 22 of 1978 
Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973 
Metal Trades (General) Award 1966 (No. 13 of 1965) 
Building Trades (Construction) Award 1987 (No. R 14 
of 1978) 

Unions: 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 
Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) 
The Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch 

4. —General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in the award by which the employee would be 
bound if not for this Order and where the provisions of such 
award are inconsistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

5. —Site Allowance. 
A site allowance of S2.10 per hour for each hour worked 

shall be paid and such payment shall be in lieu of all 
prescribed payments for disabilities in the named awards. 

6. —Boots and Boot Allowance. 
(1) Each employee on commencing employment on the 

site shall be provided with one pair of safety boots free of 
charge. 

(2) Further, except for employees engaged under the 
provisions of the Electrical Contracting Industry Award R 
22 of 1978 who received payment in accordance with Clause 
6. —Safety Footwear of that award, employees covered by 
this Order shall be paid six cents per hour for each hour 
worked for the maintenance of safety footwear. 

7. —Coded Welding Allowance. 
A welder special class who is qualified to and working 

to the levels set out in ASME —9 and ANSI —B31.3 shall 
be paid an allowance at the rate of $25.10 per week. This 
allowance shall be paid in addition to all other applicable 
allowances and shall be paid for all purposes of the award. 

8.— Rest and Recreation Leave/Hours of Work. 
(1) Employees engaged in work to which this Order 

applies shall be entitled to Rest and Recreation Leave in 
accordance with the relevant award after the completion of 
each six (6) weeks' continuous service on site by the 
employee in lieu of the four months of continuous service 
provided therein. 

(2) The leave provided for in subclause (1) hereof shall 
be taken as soon as practicable, as agreed between the 
employer and the employee or, in the absence of agreement, 
upon not less than one week's notice by the employer to the 
employee. 

(3) Notwithstanding the provisions of the relevant awards, 
an employee who works in excess of 38 ordinary hours in 
any week shall accrue an entitlement to 24 minutes worked 
in excess of seven hours 36 minutes per day, provided the 
maximum accrual in any week shall not exceed two hours. 

(4) The leave so accrued shall be taken concurrently with 
the period of leave provided in subclause (1) hereof, 
provided that should the services of an employee terminated 
with any such accrued leave not taken, he/she shall be given 
payment in lieu of that leave. 

9. —Industrial Relations Procedure. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned and if that 
employee so desires his/her union delegate and the 
employee's immediate supervisor. 

(2) If the matter is still unresolved by the discussions 
referred to in subclause (1) hereof the union delegate shall 
discuss and attempt to resolve the dispute with the 
contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern it shall be referred to the contractor's senior 
management representative and/or his/her nominee and the 
appropriate full time union official. The parties shall then 
initiate steps to resolve the grievance as soon as possible. 

(4) While the steps in subclauses (1) to (3) of this clause 
are being followed no industrial action shall be taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission, provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

10. —Site Safety Procedure. 
(1) An employee shall first raise an issue relating to 

occupational health, safety and welfare with their foreperson 
or supervisor. Where an employee encounters what the 
employee believes to be a safety hazard or is allocated work 
which the employee considers unsafe the employee shall 
immediately advise his/her foreperson or supervisor. The 
employee safety representative shall be informed of the 
issue or potential unsafe situation. 

(2) The employer and the employee's safety representa- 
tive shall then inspect the work area involved. The work 
shall continue on conditions agreed between the employer 
and the employee's safety representative whilst the issue is 
being resolved. 

(3) Should the safety issue remain unresolved the 
employer concerned, the employee's safety representative 
and the site safety officer shall meet and inspect the work 
with a view to resolving the issue. 

(4) If the issue is still not resolved, a DOHSW inspector 
should be advised of the problem and that inspector may be 
requested by any of the parties to advise on the application 
and interpretation of the Occupational, Flealth, Safety and 
Welfare Act and Regulations. 

(5) (a) The parties will endeavour to maintain continuous 
productive work for all employees while the above 
procedures are being followed. 

(b) Employees who have been removed from their 
immediate area for reasons associated with a 
safety issue may be allocated alternative work in 
another area. 
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11. —No Extra Claims. 
An express condition of this Order is that the unions 

named will make no further claims on the Clough 
Engineering Group over and above the conditions set out in 
this Order for the life of the construction work being 
undertaken by the Clough Engineering Group on Varanus 
Island. 

12. —Term. 
This Order shall have effect from the commencement of 

work on site by the Clough Engineering Group's employees 
and shall remain in force until the completion of the 
construction work concerned. 

Now therefore I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979 and 
specifically section 44(8)(a), and by consent, do hereby 
order — 

1. That the figures in columns B and C of the 
following schedule shall be deemed as nett 
amounts due from DKM Pty Ltd trading as Image 
Sportswear respectively to the named persons as 
benefits pursuant to contracts of employment 
between it and those named persons which were 
terminated on or about the 13th day of December 
1991; and 

2. That the figures in column A of the following 
schedule represent the total income taxation 
deductions which the Respondent acknowledges. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers 
and 

DKM Pty Ltd trading as Image Sportswear. 
No. C 776 of 1991. 

COMMISSIONER S.A. KENNEDY. 
27 February 1992. 

Order. 
WHEREAS this application by The Western Australian 
Clothing and Allied Trades' Industrial Union of Workers 
('the Union') was the subject of a conference pursuant to 
section 44 before me on the 5th day of February 1992; and 

Whereas present on behalf of the Union was Mrs R. 
Geneff and with her B. Cummins, B. Miller, M. Candlish, 
M. Harper, J. Quinlivan, G. Man' and J. Goodwin; and 

Whereas present on behalf of DKM Pty Ltd trading as 
Image Sportswear ('the Respondent') was Mr P. Avery and 
with him Mr R. Brown; and 

Whereas at that conference the Respondent acknowl- 
edged that certain entitlements were due to eleven named 
former employees on whose behalf the Union had sought the 
conference but said that it was not in a position at that time 
to state the totals due; and 

Whereas the Respondent agreed to detail to the Commis- 
sion each amount it was prepared to acknowledge as due to 
each of the named persons as soon as possible on the 
adjournment of that conference; and 

Whereas the Union and the Respondent did consent at the 
conference to any subsequent agreement between them on 
amounts due being reflected in an order of this Commission 
pursuant to section 44(8) of the Industrial Relations Act 
1979; and 

Whereas the Respondent has now provided detail of the 
sums of money it acknowledges is due from it to each of the 
named persons to the Commission and the Respondent's 
total liability for income taxation deductions in each 
instance; and 

Whereas that detail has now been supplied to the Union; 
and 

Whereas the Union informed the Commission on the 13th 
day of February 1992 that it accepted as correct all that detail 
provided by the Respondent of the entitlements due to each 
of the eleven named persons; and 

Whereas consent to an order issuing reflecting the 
amounts due confirmed in writing by both parties by the 
26th day of February 1992; and 

Whereas the Respondent and the Union have agreed that 
in the case of any enforcement proceedings the Union will 
not seek fines on the Respondent; 

Schedule. 
Name ABC 

Total Due Total Nett Total 
Taxation Entitlements Superannua- 

Due tion 
Deductions (exci. super'n) Entitlements 

S S S 
Candlish, Monica 813.50 251.02 126.50 
Goodwin. Judith 554.65 161.88 76.68 
Tran, Mai Ann 880.21 213.33 120.84 
Miller, Bridget 937.60 207.08 128.61 
Chan, Lai Toh 543.60 169.67 64.40 
Harper. Maureen 1016.05 223.59 140.72 
Teoh, Che Gek 543.60 169.67 64.40 
Quinlivan, Janette 1373.52 217.06 204.40 
Nash, Barry 633.70 636.81 90.60 
Mari. Geoneffa 1279.20 266.58 178.61 
Cummings. Betty 1704.30 283.10 195.60 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch; Metals and Engineer- 

ing Workers' Union of Australia, Western Australian 
Branch; The Operative Painters' and Decorators' Union of 
Australia (Industrial Union of Workers), Western Australian 

Branch 
and 

Canning City Council. 
No. C 34 of 1992. 

COMMISSIONER A.R. BEECH. 
27 February 1992. 

Order. 
WHEREAS a conference pursuant to section 44 of the 
Industrial Relations Act was held by the Commission in 
relation to the above matter on the 29th day of January 1992; 

And whereas the parties reached agreement at that 
conference on the matters in dispute; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order — 

(1) That Canning City Council contribute an amount 
equal to 2 per cent of ordinary time earnings for 
the period 1 st day of April 1989 to 31 sf day of July 
1989 and 3 per cent of ordinary time earnings for 
the period 1st day of August 1989 to 11th day of 
December 1991 to the Western Australian Local 
Government Occupational Superannuation Fund 
in respect of the following employees: 

L.G. Axford 
R.M. Blewitt J. Lockett 
M.D. Rickard 
A. Seeto 
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W.J. Smith 
B.E. Tulloch 
P. Williamson 
M. Henry 

Provided that no contribution is made for any 
period during which an employee was not em- 
ployed by Canning City Council. 

(2) That Canning City Council contribute an amount 
equal to 2 per cent of ordinary time earnings for 
the period 1 st day of April 1989 to 31 st day of July 
1989 and 3 per cent of ordinary time earnings for 
the period 1st day of August 1989 to 27th day of 
November 1991 to the Western Australian Local 
Government Occupational Superannuation 
Scheme in respect of the following people: 

N. Adams 
B.D. Alger 
S.M. Back 
E.J. Foote 
P.J. Joplin 
C.A. Read 
N. Windspear 
W. Isakov 

Provided that no contribution is made for any period 
during which an employee was not employed by Canning 
City Council. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Leighton Contractors Pty Ltd 
No. C 15 of 1992. 

COMMISSIONER A.R. BEECH. 
25 February 1992. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1 the undersigned Commissioner of the 
Western Australian Industrial Relations Commission pre- 
sided over a conference between the abovementioned parties 
on the 6th day of February 1992; 

And whereas the parties have met and conferred and have 
arrived at agreement on the matters in dispute, and have now 
therefore requested the Commission to issue an Order in the 
terms of the agreement; 

Now therefore, pursuant to the powers contained in 
section 44(8)(a) of the same Act, the Commission hereby 
makes the following Order: 

That, notwithstanding the provisions of the Building 
Trades (Construction) Award No. 14 of 1978; 
Earthmoving and Construction Award No. 10 of 1963 
and Engine Drivers (Building and Steel Construction) 
Award No. 20 of 1973. as amended, employees who are 
employed by the respondent on the construction of the 
rail tunnels known as the Joondalup Drive Tunnel and 
Hodges Drive Tunnel, located on the Northern Rail 
Link Project, shall be paid a disability allowance of 75 
cents per hour for each hour worked in addition to the 
agreed site allowance applying on these two projects. 

The allowance is paid in recognition of the unfore- 
seen and particular disabilities relating to the construc- 
tion of the tunnels at Joondalup. 

In reaching agreement on this allowance the parties 
recognise that as this allowance arises due to the 
specific circumstances of the tunnel project it will not 
in any event apply to any other works undertaken by 
Leighton Contractors Pty Ltd on the Northern Rail Link 
Project. 

This Order shall take effect from the 5th day of September 
1991 and shall terminate on practical completion of work 
on the Tunnel Contracts. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
The Construction, Mining and Energy Workers' Union of 

Australia Western Australian Branch. 
No. C 122 of 1992. 

COMMISSIONER O.K. SALMON. 
25 February 1992. 

Order. 
WHEREAS a dispute exists between the State Energy 
Commission of Western Australia and members of the 
CMEU employed at the Muja Power Station concerning safe 
working methods and the conduct of a foreman, namely, Mr 
Howorth; 

And whereas members of the CMEU are presently on 
strike; 

And whereas a conference was conducted pursuant to s.44 
of the Act on 24 February, 1992 with the object of resolving 
the dispute and the Commission made recommendations to 
the parties for that purpose; 

And whereas the conference was reconvened on 25 
February, 1992 at which it was made apparent to the 
Commission that the issues of safety could be satisfactorily 
resolved between the CMEU and the State Energy Commis- 
sion by amicable methods, but that the dispute concerning 
Mr Howorth could not be so resolved and it was necessary 
that that issue be referred for hearing and determination 
pursuant to s.44(9) of the Act; 

And whereas the Commission has been informed by 
SECWA of the imminent threat to the supply of electric 
power and the Commission has also formed the opinion that 
without taking steps to alleviate the problem arising from 
the attitude of CMEU members towards Mr Howarth these 
employees will not return to work. 

Now therefore in the interests of the community as a 
whole and for the purpose of preventing the deterioration of 
industrial relations until arbitration has resolved the matter 
in dispute, pursuant to the power in s.44(6)(ba) of the 
Industrial Relations Act 1979,1 make the following order — 

1. That without prejudice to Mr Howorth's record, 
status as an employee and his future employment 
security and promotion, the State Energy Com- 
mission shall transfer Mr Howorth to alternative 
duties not associated with the coal plant opera- 
tions, but with no reduction in salary and with 
preservation of all entitlements until the date of 
cancellation of this order. 

2. That the Construction, Mining and Energy Union 
shall instruct its members employed at Muja 
power station cease all industrial action connected 
with (i) the safety issues identified in conference 
No. C 122 of 1992 and (ii) their attitude to 
foreman Howorth, forthwith. 
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3. THE Construction, Mining and Energy Workers' 
Union shall do all such things as are reasonably 
able to be done to ensure that their members return 
to work forthwith according to order 2 hereof. 

(Sgd.) O.K. SALMON, 
LI Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and The Metals and 
Engineering Workers' Union of Australia 

(Western Australian Branch) 
and 

Building Management Authority. 
No. C 80 of 1992. 

Engineering Trades (Government) Award, 1967 Award Nos. 
29, 30 and 31 of 1961 and 3 of 1962 and Sheet Metal 

Workers (Government) Award 1973. 
No. 31 of 1973. 

COMMISSIONER R.N. GEORGE. 
6 March 1992. 

Order. 
WHEREAS a conference was held on 27 February 1992 
pursuant to Section 44 of the Industrial Relations Act 1979; 
and 

Whereas agreement was reached between the parties at 
the abovementioned conference; 

Now therefore the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision —January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby Orders — 

That employees who are employed by the Respon- 
dent on the Graylands Secure Unit Site shall be paid 
a site allowance of $ 1.00 per hour for each hour worked 
in lieu of all special rates and provisions contained in 
the Engineering Trades (Government) Award Nos. 29, 
30 and 31 of 1961 and 3 of 1962 and the Sheet Metal. 
Workers (Government) Award 1973, and further that 
employees be provided with safety boots to be replaced 
on a fair wear and tear basis. 

This Order shall take effect as from the commence- 
ment of the project on 23 September 1991 and shall 
terminate at the completion of the project. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Whereas on the 4th day of March, 1992 a conference was 
held by the Commission pursuant to Section 44 of the Act; 
and 

Whereas the parties were in dispute over the issue of 
rostered days off and industrial action was likely to occur; 
and 

Whereas, the parties have had discussions and have now 
reached agreement; 

The Commission hereby orders: 
That the Order in Matter No. C 160 of 1988 be varied 

in accordance with the following Schedule and that 
such variation shall have effect from the 4th day of 
March 1992. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

Schedule. 
1. Clause 5. —Hours: Delete subclause (3) of this clause 

and insert the following in lieu thereof— 
(3) Such accrued time will be taken as up to a 

maximum of 12 rostered days off per annum to be 
taken as follows: 
(a) Six rostered days off to be taken by mutual 

agreement between the employee and the 
company. 

(b) Six rostered days off to be taken at the 
discretion of the company with the company 
providing the maximum period of notice 
possible and in any event not less than one 
days notice. 

2. Clause 6. —Casual and Part-Time Employees: Delete 
subclause (2) of this clause. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Metals and Engineering Workers' Union of Australia 

(Western Australian Branch) 
and 

Building Management Authority. 
No. C 81 of 1992. 

Engineering Trades (Government) Award, 1967 Nos. 29, 30 
and 31 of 1961 and 3 of 1962 and Sheet Metal Workers 

(Government) Award 1973. 
No. 31 of 1973. 

COMMISSIONER R.N. GEORGE. 
6 March 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Clover Meats, Waroona and Another. 
No. C 127 of 1992. 

Order No. C 160 of 1988. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

9 March 1992. 
Order. 

WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

WHEREAS a conference was held on 27 February 1992 
pursuant to Section 44 of the Industrial Relations Act 1979; 
and 

Whereas agreement was reached between the parties at 
the abovementioned conference; 

Now therefore the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by the 
State Wage Case decision—January 1992 and pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby Orders — 

That employees who are employed by the Respon- 
dent on the CSIRO Remote Sensing Facility Site shall 
be paid a site allowance of $ 1.00 per hour for each hour 
worked in lieu of all special rates and provisions 
contained in the Engineering Trades (Government) 
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962 and 
the Sheet Metal Workers (Government) Award 1973, 
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and further that employees be provided with safety 
boots to be replaced on a fair wear and tear basis. 

This Order shall take effect as from the commence- 
ment of the project on 1 November 1991 and shall 
terminate at the completion of the project. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Fire Brigades Board 

and 
United Firefighters' Union of Western Australia. 

No. C 785 of 1991. 
COMMISSIONER S.A. KENNEDY. 

9 March 1992 
Order. 

WHEREAS Matter No. C 785 of 1991 involves a dispute 
between the Western Australian Fire Brigades Board ('the 
Brigade') and the United Firefighters' Union of Western 
Australia ('the Union') over a wages claim; and 

Whereas the dispute has been the subject of negotiations 
over an extended period and there has been industrial action 
taken by the Union; and 

Whereas conferences pursuant to section 44 of the 
Industrial Relations Act 1979 on the subject of the wages 
claim and industrial action have been held before the 
Commission (differently constituted) on 27 December 1991 
and (as constituted) on 18 February 1992; and 

Whereas at the conference on 18 February 1992 both 
parties stated that they considered further negotiations 
between them could be availing; and 

Whereas the conference on 18 February 1992 adjourned 
with the Commission making the following Recommenda- 
tion to the parties — 

1. That there be a resumption of discussions on the 
total wage claim as soon as possible. 

2. That the Chief Executive Officer and the Execu- 
tive Chairman become directly involved in those 
discussions. 

3. That the Union remove all industrial bans; and 
Whereas the Union accepted the Recommendation on 19 

February 1992; and 
Whereas the Brigade rejected part 2 of the Recommenda- 

tion on 19 February 1992; and 
Whereas the Commission deemed the Recommendation 

voided in its entirety as a result of that rejection; and 
Whereas the Brigade based its rejection of the Recom- 

mendation on the grounds that the absence on leave of the 
personnel cited could delay negotiations too much, that the 
Board was the decision making body and the inclusion of 
the Chief Officer and the Executive Chairman in discussions 
with the Union would not assist progress and that the 
inclusion of the two most senior executives would tend to 
exclude the industrial relations experts; and 

Whereas on 6 March 1992 the Brigade sought an urgent 
conference on the grounds of "passive industrial bans"; and 

Whereas at that conference the Brigade and the Union 
stated their respective versions as to what had happened 
since the report back on 27 February 1992; and 

Whereas the Union claims that proper consideration of its 
claim has been frustrated over months by the referral of 
issues to a sub-committee of the Board when such is not part 
of the negotiating and is merely a feeder through to the 
Board; and 

Whereas the Brigade claims that the Union has reneged 
on agreements as to how to further negotiations; and 

Whereas each party respectively rejects the other party's 
version and the parties disagree on the facts as to outcomes 
of meetings and statements of position; and 

Whereas having heard the parties on the issues between 
them as to the wages claim and the conduct of the industrial 
relations between them; and 

Whereas being satisfied that these issues are substantial 
and that further negotiations should ensue with a view to 
conciliation; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and 
specifically section 44(6)(ba)(i)(ii) and (iii) of the Act do 
hereby order — 

1. That the Brigade and the Union provide to the 
Commission as soon as possible, but in any event 
no later than by 4.00pm on the 10th day of March 
1992, a statement of their respective positions on 
the wages claim as at the 6th day of March 1992; 
such statements to include the terms of such claim 
(or counter-claim) and the grounds on which these 
are based, and in the case of any part of the claim 
(or counter-claim) rejected, the grounds for such 
rejection. 

2. That the Board and the Union shall take all such 
steps as are necessary and appropriate to consti- 
tute a negotiating forum equivalent, at least, in 
status to Level 4 of Clause 32. —Dispute Settle- 
ment Procedures of the Fire Brigade Employees 
Award 1990 to deal with the wages claim; and 

3. That for the purposes of that the representation of 
the Brigade shall include the Chief Officer and the 
Executive Chairman (or those persons respec- 
tively acting in either of those positions at the 
relevant time or, in the event of either of those 
positions being vacant, the next most senior 
management personnel); 

4. That for the purposes of that negotiating forum the 
representation of the Union shall include the 
Secretary and/or the Assistant Secretary or, in the 
event of the absence of either of these persons, the 
next most senior personnel as nominated by the 
Union; 

5. That the negotiators per 2. hereof shall meet at a 
mutually convenient time but in any event no later 
than by 5.00pm on the 12th day of March 1992; 
and 

6. That the parties shall report on the outcome of that 
meeting to the Commission on the 13th day of 
March 1992 unless the Commission determines 
otherwise; and 

7. That the negotiating forum per 2. hereof shall be 
deemed to be an ongoing standing forum and the 
requirements per 3. and 4. hereof shall be binding 
on the parties until the cancellation of this Order 
or as otherwise determined by the Commission; 
and 

8. That at the adjournment of every meeting of the 
parties for the purposes of the wage claim held in 
accordance with this Order, the parties shall have 
drawn up a joint statement setting down their 
respective positions on each part of the claim or 
issues between them and signed by the nominated 
leader of each negotiating team; and 

9. That the negotiations between the parties shall be 
conducted on a without prejudice basis with the 
outcomes to be subject in the case of the union to 
its executive committee and in the case of the 
Brigade to its Board; and 

10. That in the course of negotiations on the wages 
claim any relevant proposal shall be raised in 
written terms, considered in terms and responded 
to in written terms within 7 days of being so raised 
unless otherwise agreed between the parties; and 

11. That the Union take all such steps as are necessary 
and appropriate to have the current industrial 
action cease as soon as possible and members who 
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are employees of the Brigade to work in accor- appropriate to have the current industrial action 
dance with their contracts of employment. over the on call allowance cease forthwith. 

12. That liberty is reserved to either party to apply for 7. That the parties report back to the Commission 
amendments to, extensions or cancellations of the within four weeks from the date of this Order 
terms of this Order. unless otherwise determined by the Commission. 

13. That this Order shall take effect on and from the (Sgd.) S.A. KENNEDY, 
date of issue. [L.S.] Commissioner. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Fire Brigades Board 

and 
United Firefighters Union of Western Australia. 

No. C 116 of 1992. 
COMMISSIONER S.A. KENNEDY. 

21 February 1992. 
Order. 

WHEREAS the Western Australian Fire Brigades Board 
('the Brigade') and the United Firefighters Union of 
Western Australia ('the Union') are in dispute over an 
on-call allowance; and 

Whereas the dispute is of long standing; and 
Whereas following the imposition of industrial bans on 

20 February 1992 the Brigade sought an urgent conference 
pursuant to section 44 of the Industrial Relations Act 1979; 
and 

Whereas now having heard the parties on the issues 
between them in a conference convened pursuant to section 
44 and held on 20 February 1992; and 

Whereas having concluded that further conciliation 
between the parties may be availing; and 

Whereas having concluded that the process of concilia- 
tion will be assisted by the making of the following interim 
orders; 

Now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and 
specifically section 44(6)(ba)(i), do hereby order — 

1. That for a period of no less then four weeks on and 
from the 21st day of February 1992, subclause (1) 
of Clause 19. —On Call Allowance shall be 
deemed deleted as a condition of employment of 
employees covered by the Fire Brigade Employ- 
ees' Award, 1990. 

2. That for a period of no less than four weeks on and 
from the 21st day of February 1992 the Western 
Australian Fire Brigades Board shall maintain the 
status quo so far as the payment of the on-call 
allowance is concerned. 

3. That the United Firefighters Union of Western 
Australia shall forthwith commence development 
of a roster which it would assert meets reasonable 
tests of equity through participation and opera- 
tional needs and present the same as soon as 
possible to the Brigade and in any event no later 
than two weeks on and from the 21st day of 
February 1992. 

4. That the Western Australian Fire Brigades Board 
shall then enter into expeditious discussions with 
the United Firefighters Union of Western Austra- 
lia, and its members as relevant, about rostering 
for on-call duties. 

5. That the Memorandum dated 7 February 1992 to 
all Superintendents and District Officers be 
deemed superceded by this order; 

6. That the United Firefighters Union of Western 
Australia take all such steps as are necessary and 

CONFERENCES— 
Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia 
and 

Youngs Holden. 
No. CR 745 of 1991. 

COMMISSIONER R.N. GEORGE. 
18 February 1992. 

Reasons for Decision. 
THE COMMISSIONER: This application first came before 
the Commission by way of a conference held pursuant to 
Section 44 of the Industrial Relations Act 1979. The matter 
involves a claim by the Applicant union that a member, Mr 
Tony Brace, was unfairly dismissed from his employment 
with the Respondent employer on Thursday, 21 November 
1991. The claim was unable to be resolved by conciliation 
and became the subject of a reference to the Commission 
for hearing and determination. 

The reference now before the Commission is in the 
following terms: 

"The Applicant union claims that the services of the 
employee Mr Brace were unfairly terminated and seeks 
an Order of the Commission that Mr Brace be 
reinstated in his previous position without loss of 
entitlements from the date of dismissal to the date of 
reinstatement. 

The Respondent employer denies the claim and 
objects to the Order as sought." 

The Commission's task in matters such as this is most 
recently set out by the Industrial Appeal Court in Appeal No. 
6 of 1990 between the Shire of Esperance and Peter Maxwell 
Mouritz (71 WAIG 891). In his Reasons for Judgement His 
Honour the President Mr Justice Kennedy said: 

"In Miles v. The Federated Miscellaneous Workers 
Union of Australia Hospital Service and Miscellane- 
ous, WA Branch (1985) 65 WAIG 385 at 387, I noted 
that it has long been acknowledged that the power to 
order reinstatement is one to be exercised only where 
the employer's action is harsh or unjust in relation to 
that employee. The following principle, stated in re 
Barrett and Women's Hospital, Crown Street [1947] 
AR 565, at 566-567, was cited with approval by Walsh 
in North West County Council v. Dunn (1971) 126 
CLR 247, at 262: 

'It is not the province of the Commission, in 
the exercise of the jurisdiction conferred on it by 
the Industrial Arbitration Act to take over the 
functions of the employer in relation to the 
selection and retention of employees, and it will 
intervene only when its intervention is necessary 
to protect an employee against an unjust or unfair 
exercise of the employer's right of dismissal, a 
right which is as fundamental in the relationship 
of employer and employee as is the right to an 
employee to leave his employment.' 
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Walsh J also went on to stress, at 263, that it is not 
a question as to the parties' respective legal rights, but 
a question as to whether the legal right of the employer 
has been exercised so harshly or oppressively against 
the employee as to amount to an abuse of that right. He 
accepted, citing McKeon J in Western Suburbs District 
Ambulance Committee v. Tipping [1957] AR 273 at 
280, that a proper test is to ask the question; "Has there 
been or has there not been oppression, injustice or 
unfair dealing on the part of the employer toward the 
employee?" See also Lotv and Holloway and Austra- 
lian Workers' Union (1971) 71 AR 95 at 99." 

The uncontraverted facts in this matter are that Mr Brace 
was engaged by the Respondent in the work of Motor 
Mechanic on 31 January 1991. On 20 November 1991 Mr 
Brace was involved in a heated exchange with the workshop 
Foreman, Mr George Poppa, over an intention by the 
Respondent to deduct from bonus payments due to him 
under an arrangement applying to workshop employees, an 
amount equivalent to 2.7 hours at the bonus rate. The 
deduction was to be made for time estimated to have been 
spent by Mr Brace on work categorised as "comeback" 
work performed on a customer's vehicle. "Comeback" 
work is faulty work which is returned to the workshop by 
the customer to be rectified at the Respondent's cost. 

It had, for some time, been the case that "comeback" 
work could be taken into account in assessing bonus 
payments but that element of the scheme had never been 
implemented. It had been decided about mid November to 
apply such deductions because of concerns expressed by the 
Dealer Principal (General Motors Holdings) about the extent 
of "comeback" work which had been occurring. The 
decision to do this had been notified at a meeting which was 
attended by all workshop employees including Mr Brace. 

The exchange between Mr Brace and Mr Poppa occurred 
after the finish of work for the day and following two 
requests from Mr Brace that he be allowed to examine the 
book in which "comeback" work was recorded. Attempts 
by him had also been made earlier that afternoon to discuss 
the matter with Mr Poppa. As a result of the exchange Mr 
Poppa put it to Mr Brace that he should consider whether 
he wished to continue working for the Respondent and gave 
him five minutes to think about his position and to return 
to discuss it. Mr Brace left the premises and when he did 
not return Mr Poppa took the matter up with the Service 
Manager, Mr Alfirovich. It was at that time decided that if 
the Applicant did return to work the following morning he 
should be dismissed. Mr Brace regarded Mr Alfirovich as 
a friend and had known and considered him as such for some 
time prior to commencing his employment with the 
Respondent. 

The following morning, 21 November, 1991, Mr Brace 
reported to work some five to ten minutes after the normal 
starting time to find that his time card had been removed 
from its place. He did not at that time read anything into the 
fact that his time card had been removed and proceeded to 
take a work sheet in order to have it time recorded and to 
commence work. At that point Mr Poppa called Mr Brace 
into his office and informed him that he was dismissed. This 
again resulted in a heated exchange between the two and Mr 
Brace left Mr Poppa's office to confront Mr Alfirovich. 
Although Mr Alfirovich had a customer with him, Mr Brace 
interrupted and words were exchanged between them. Mr 
Alfirovich told Mr Brace that he could not immediately 
discuss the matter and asked that he wait until he was 
available. Mr Brace left the premises despite Mr Alfirovich 
calling out for him to wait. Exactly what happened then is 
not clear, but according to Mr Brace he shortly afterwards 
returned to the office. He left almost immediately, however, 
without engaging in any discussion with Mr Alfirovich as 
the impression he gained upon seeing him from a distance 
was that he did not wish to speak with him. 

The events of the morning on which Mr Brace was 
dismissed did not provide any opportunity for proper reasons 
to be given for his dismissal, let alone for there to be any 
opportunity for him to respond. He was subsequently 
provided with written reasons some days later but these were 
not placed before the Commission by either party. Further, 

there was no evidence about whether the reasons provided 
in writing were consistent with those explained in the 
proceedings before the Commission. 

Mr Brace was given payment in lieu of notice and all 
other entitlements under the award covering his employ- 
ment. The dismissal was said by Mr Beedham for the 
Respondent to have been close to, but not summary in 
nature. Mr Sturman for the Applicant, on the other hand, 
contended that the dismissal was in fact a summary 
dismissal and that the payment to the Applicant of award 
entitlements did not alter that fact. 

While there is little dispute about the sequence of events 
set out above, there are considerable differences in the 
evidence of the parties concerning the employment record 
of Mr Brace and the circumstances which led to his 
dismissal. 

It was said by Mr Sturman for Mr Brace that his work 
performance was never questioned and that he was never 
counselled about his attitude. A failure by an employer to 
give appropriate warnings and to accord an employee an 
opportunity to respond are factors which, in Mr Sturman's 
submission, the courts have taken into account in determin- 
ing that an employee's dismissal has been unfair. Authori- 
ties were cited by Mr Sturman in aid of this submission. 

The evidence of Mr Brace was that he was a competent 
tradesperson who had no problems in his employment prior 
to joining the Respondent. His City of Guilds of London 
Institute Certificate in Motor Vehicle Mechanics Craft 
Studies and three references from previous employers were 
submitted in support (Exhibits 1 to 4). The City of Guilds 
of London Certificate was awarded in May/June 1983 and 
the references cover three periods of employment, each 
approximating five months and occurring in the period 30 
April 1984 to 17 September 1985. Under cross-examination 
Mr Brace identified four other employers for whom he had 
worked since 1985 in Western Australia and admitted that 
he had been dismissed from the employment of one of those 
named. According to Mr Brace, no reasons were given for 
his dismissal in that case. No references were produced in 
respect of the period subsequent to September 1985. 

Mr Brace also gave evidence that he had never been 
counselled about his work performance and could recall 
only one occasion when he was counselled about his 
attitude. 

On the day of 20 November 1991 Mr Brace said he tried 
at about 3.30 p.m. to gain access through Mr Poppa to the 
book in which "comeback" work was recorded. He tried 
again at about 4.00 p.m. and was told by Mr Poppa to return 
at 4.30 p.m.. When he returned at 4.30 p.m. his evidence was 
that Mr Poppa threw the book at him through the office 
window. On examining the book he noted an intention by 
the Respondent to deduct 2.7 hours from time accrued under 
a bonus payment scheme because of time lost on a 
"comeback" job which was attributed to him. According 
to Mr Brace, Mr Poppa refused to discuss the matter with 
him and told him to accept the fact or leave. Mr Brace then 
took the issue up with Mr Alfirovich who confirmed the 
intention to reduce his bonus payment. This was considered 
by Mr Brace to be grossly unfair because while conceding 
that a meeting had been held about "comeback" work and 
its affect on bonus payments, employees were advised only 
that time would be deducted if "comeback" work continued 
to occur. There was nothing said, according to Mr Brace, to 
indicate that a decision had been taken to commence 
applying the bonus adjustment arrangement from the time 
of that meeting. It was about his time, however, that the 
existing procedure of allocating "comeback" work on an 
ad hoc basis was altered so that as far as practicable it would 
be allocated to the person who originally did the work. 

On the evidence of Mr Brace nothing untoward occurred 
from the time of his discussion with Mr Alfirovich until he 
was told the following morning by Mr Poppa that he was 
dismissed for not getting back to him the night before. This 
had caused what were described as harsh words to be 
exchanged between Mr Poppa and Mr Brace. Mr Brace said 
that he and Mr Poppa both swore at each other in the 
exchange but he denied that his approach to Mr Alfirovich 
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which followed involved anything more than an enquiry as 
to why he had not told him he was dismissed rather than Mr 
Poppa. According to Mr Brace he could have accepted the 
notice of dismissal from Mr Alfirovich and felt that if this 
had happened the issue could have been resolved. 

Under cross-examination Mr Brace was taken through 12 
work sheets which were said to have involved "comeback" 
work originated by him. Mr Brace acknowledged that some 
of the work had been performed by him and provided 
explanations which sought to show that if there were 
problems arising from work previously done by him, they 
were not his fault or involved matters which he could not 
reasonably have been expected to have identified or dealt 
with. Some work sheets were said by Mr Brace not to have 
involved work originally done by him and others involved 
work which he acknowledged had been done by him but 
which were said by the Respondent to have been returned 
as "comeback" jobs after Mr Brace's dismissal. 

Mr Brace was not moved in his evidence that he had not 
received any warnings which would have caused him to 
believe that he was facing dismissal. The only thing that he 
acknowledged had been said to him on occasions was that 
if he did not want to work with the Respondent, the door was 
open. This was a standard phrase used by management to 
employees in the workshop, according to Mr Brace. 

Mr Beedham for the Respondent submitted that Mr 
Brace's dismissal was the result of a culmination of a 
number of factors which included the following. 

• Unsatisfactory work including a refusal to work 
to dealer manuals. 

• Unsatisfactory behaviour. 
® Refusal to wear safety boots until directed to by 

the Department of Occupational Health, Safety 
and Welfare. 

• The extent of sick leave (46.5 hours out of 56.77 
hours accrued during the period of his employ- 
ment). 

• Late attendance (19 days out of 40 working days 
between September 1991 and the date of his 
dismissal). 

• The extent of unpaid leave taken (18 occasions). 
It was said that Mr Brace had been warned in relation to 

these matters on a number of occasions. Of particular 
concern was the number of "comeback" jobs arising from 
work undertaken by Mr Brace. The concern arose because 
of the affect of "comeback" work on what is known as the 
customer service index which is used by the Dealer Principal 
in its assessment of and support for, franchises under its 
control. The submissions of Mr Beedham and the evidence 
indicated that in a period of 35 days from 1 October 1991 
to 21 November 1991, 33 "comeback" jobs were recorded. 
Of these, 11 were attributed to work performed by Mr Brace 
and six to another employee who was no longer with the 
Respondent. The remaining 16 arose from work carried out 
by the other 17 employees in the workshop, including 
apprentices. The maximum job returns attributed to any one 
employee in this latter group was two. 

It was further submitted by Mr Beedham that the altitude 
of Mr Brace to his work also had an adverse affect on both 
customer relations and other employees in the workshop. 

Evidence was given on behalf of the Respondent by Mr 
G. Poppa, Workshop Foreman, Mr D. Alfirovich, Service 
Manager, and Mr B. Tosley, Accounts/Business Manager. 

Mr Poppa's evidence was that although Mr Brace had the 
ability to do what was required of him, his attitude and 
approach to his work was unsatisfactory and contributed to 
a standard of performance below that which was required 
and necessary to ensure that the customer service index was 
maintained at a level that would not have any adverse affect 
on the Respondent's franchise. 

Mr Poppa gave examples of occasions on which Mr Brace 
had rejected his authority (eg. refusal to accept and work 
from manuals unless specifically directed to on a particular 
job) and had been abusive. He explained the importance of 
following service manuals and said that this was a critical 
factor in limiting the potential for "comeback" work. Mr 

Poppa also gave evidence of the circumstances relating to 
the work sheets submitted as Exhibits A to L which 
contradicted the evidence of Mr Brace in many respects. On 
Mr Poppa's evidence each of the "comeback" jobs 
attributed to Mr Brace involved legitimate complaints which 
cost the Respondent approximately $3,000.00 in non- 
chargeable work and damaged its standing. According to Mr 
Poppa, Mr Brace had been told on a number of occasions 
to "lift his game". 

According to Mr Poppa, Mr Brace's absences on sick 
leave tended to coincide with times when his own jobs were 
returned for "comeback" work. The leave without pay was 
said to usually involve Mr Brace in leaving work during the 
day because he was feeling unwell or because of a lack of 
work. Approximately four to six of the 18 incidents recorded 
were said to have been with approval, the rest were not. The 
19 late attendances recorded over the 40 day period prior to 
Mr Brace's termination ranged from five minutes to 20 
minutes. All of this was said by Mr Poppa to have drawn 
complaints from other workshop employees who were 
annoyed by Mr Brace's behaviour. According to Mr Poppa, 
he had warned Mr Brace in relation to these incidents by 
telling him to "lift his game". In all, Mr Poppa said that 
this happened on between six and ten occasions. 

The evidence of Mr Alfirovich corroborated that given by 
Mr Poppa and included additional detail about the events on 
20 November 1991 and 21 November 1991 which led to Mr 
Brace's dismissal. Mr Alfirovich told of hearing shouting 
and a crashing noise coming from Mr Poppa's office and of 
being rudely interrupted in his discussions with a customer 
by Mr Brace, who then stormed out of the office despite Mr 
Alfirovich excusing himself from his meeting and attempt- 
ing to get Mr Brace to wait. According to Mr Alfirovich, the 
incident had caused the customer some embarrassment and 
to comment on the behaviour. 

Both Mr Poppa and Mr Alfirovich, when asked, said that 
it would not be practicable for Mr Brace to be returned to 
the Respondent's workplace because firstly, there was no 
confidence that his attitude would change and secondly, 
because of animosity which existed in the workplace 
towards Mr Brace. Mr Poppa's evidence was that after Mr 
Brace's dismissal, other employees had said to him words 
to the effect that if Mr Brace was to return they could not 
be responsible for his safety. Mr Alfirovich said that one 
employee had thanked him for dismissing Mr Brace. 
Further, a meeting of all workshop employees had been held 
to discuss Mr Brace's dismissal following a request by a 
number of them made through the Dealer Principal. The 
meeting was attended by both Mr Alfirovich and the Dealer 
Principal and during it, approximately half of the employees 
expressed the view that Mr Brace should not be reinstated. 
The balance expressed no view at all. None of the employees 
spoke in support of Mr Brace. 

Mr Tosley's evidence addressed the nature and purpose 
of the customer service index. He confirmed that the 
customer service index was a form of barometer used by the 
Dealer Principal to control franchises and that from July 
1992 it was to be used as a measure for deciding whether 
particular franchises should be continued. 

It is relevant to note at this point that some matters 
concerning Mr Brace's attendance record which were raised 
in evidence by the witnesses for the Respondent, had not 
been put to Mr Brace in cross-examination. In consequence 
of this, Mr Sturman for the Applicant was offered and 
accepted the opportunity to recall Mr Brace to the witness 
stand to answer the allegations made. In response Mr Brace 
said that he was generally punctual and was late only a few 
times by a minute or so. All sick days taken were said to 
have been with the agreement of Mr Alfirovich and other 
leave was said to have been taken either with approval 
because of a lack of work (on some ten to 12 occasions) or 
as leave without pay. On Mr Brace's evidence, his absences 
from the workplace were related to a skin ailment which he 
suffered and which required regular treatment. 

In circumstances such as this where there are differences 
in the evidence, the task rests with the Commission to 
determine which is to be preferred. Having had the 
opportunity to listen to all of the evidence given and to 
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assess the demeanour of the respective witnesses, I have 
decided on balance that to the extent of any differences the 
evidence on behalf of the Respondent is to be preferred. 

I turn now to consider the nature of the dismissal and 
whether in all of the circumstances it can be said to have 
been an unfair exercise of the employer's right. 

Mr Sturman submitted that the dismissal was in the nature 
of a summary dismissal and cited Kennedy C. in Martin 
Spiers Russell and MRSA Earthmoving Pty Ltd (67 WAIG 
949) to support his reasoning. That matter involved the 
dismissal of an employee without notice and the payment 
of one weeks' wages in lieu of notice some three days after 
service on the employer of the Notice of Application 
alleging unfair dismissal. In that matter Kennedy C. said: 

"The essential characteristic of a summary dismissal 
is its instant nature. I agree with Salmon C. that it 
cannot be converted to something else simply by the 
payment of a sum of money, of whatever amount, at 
some later date." (supra) 

The circumstances of that case can be distinguished from 
those in the matter now before the Commission where all 
award entitlements were paid at the time of dismissal. 
Further, I am satisfied that on the facts the dismissal was not 
summary in nature. 

As to whether the dismissal constituted an unfair exercise 
of the employer's right, the facts as I identify them from the 
evidence are that Mr Brace conducted himself in his 
employment in a manner which entitled the employer to 
conclude that his performance was unsatisfactory. The 
material before the Commission related principally to the 
period from September 1991 when Mr Poppa was employed 
by the Respondent as the workshop Foreman, although Mr 
Alfirovich said in his evidence that he also had cause to warn 
Mr Brace about his attitude towards the previous foreman 
on three or four occasions. 

On the evidence Mr Brace had demonstrated a disregard 
for the authority of Mr Poppa by his refusal to work from 
dealer manuals which prescribed the manner in which work 
was to be carried out, his refusal to wear safety boots and 
a laxness in time keeping and attendance. Given the way in 
which management responded on these issues, however, it 
could not be said that the Respondent would have acted 
fairly if the termination was for those reasons alone. 

Of more significance is the work record of Mr Brace 
identified from the record of "comeback" work which was 
maintained from about the middle of October 1991. The 
evidence'of Mr Tosley was that in the previous twelve 
months the performance of the Respondent in the area of 
customer service had caused the Dealer Principal to accord 
it the status of project dealer which meant that franchise 
could be terminated within a period of 18 months. Work 
performance was said to be reflected in the customer service 
index which is one of the ratios used in considering whether 
a franchise should be terminated or continued. From the 
record of "comeback" work maintained by the Respondent, 
Mr Brace was responsible for approximately 33% of all 
faulty work identified in that way. One other employee who 
was no longer in the employ of the Respondent was 
responsible for approximately 18% of that work and the 
remaining 49% was shared between the remaining 16 or 17 
workshop employees (including apprentices). Within that 
latter group no one employee was responsible for more than 
6% of the faulty work recorded. This combined with the 
other factors relating to Mr Brace's attitude justified the 
action taken by the Respondent in terminating his services. 

Mr Sturman submitted that there was a lack of counselling 
and proper warnings given by management and that these 
were matters to be taken into account in deciding claims of 
unfair dismissal. He cited the following passage from the 
Full Bench in The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch and Cat Welfare Society 
Incorporated in support: 

"However, clear it is that failure to warn, where 
appropriate (see Sewards v. Canon Copiers Australia 
Pty Ltd (1983) 5 IR 227 at 232 and Willis v. Western 
Motor Company Pty Ltd (1985) 10 IR 203) and failure 
to accord an opportunity to explain (see Shop, 

Distributive & Allied Employees' Association, NSW 
Branch v. Royal Southern Memorial Hospital (1987) 2 
VIR 464) are relevant to the question of whether the 
applicant has had "a fair go all round" (see Tipping's 
case (op cit) and Willis' case (op cit)). 

No injustice will result if the employee could be 
justifiably dismissed without appropriate warning, or 
without explanation, or if the explanation would not 
have made any difference. " 

(71 WAIG 2014 at 2022) 
In the matter now before the Commission I am satisfied 

that there were warnings, however poorly expressed, of a 
type which would have made it clear to Mr Brace that he 
was not meeting the expectations of his employer. He was 
counselled about wearing safety boots and refused to wear 
them until directed by the Department of Occupational 
Health, Safety and Welfare and was persistently counselled 
to accept and work from dealer manuals without responding. 
Further, it was not possible to provide Mr Brace with 
reasons for his dismissal at the time his employment was 
terminated or to accord him an opportunity to explain 
because when given notice of his dismissal he became 
abusive and walked out, despite efforts by the service 
manager to have him wait and discuss the matter. This does 
not constitute a failure by the Respondent in the process 
which, on the authorities cited by Mr Sturman, would 
indicate procedural unfairness of the sort which would 
support a conclusion that the Applicant had not received "a 
fair go all round". 

Taking all of the factors into account, I conclude that there 
has been no unfairness in the exercise of the Respondent's 
right to terminate the services of Mr Brace which would 
justify the intervention of the Commission. In any event, it 
is clear on the evidence that even if Mr Brace was found to 
have been unfairly dismissed the likelihood that the 
employment relationship could be satisfactorily re-estab- 
lished is remote. Mr Brace himself said in evidence that he 
did not accept the notice of dismissal coming from Mr Poppa 
and that he would have viewed the matter differently if it 
had been given by Mr Alfirovich. It is apparent from the 
evidence that Mr Brace lacked respect for the authority of 
Mr Poppa and had a tendancy to go over his head on issues 
of contention to Mr Alfirovich. The evidence further 
indicates that it would not be possible to re-establish a 
satisfactory working relationship between Mr Brace and a 
significant number of employees in the workshop with 
whom he would be required to work. This is demonstrated 
through the meeting held at the request of the employees 
with the Dealer Principal and the Respondent at which 
approximately half of the 16 or 17 employees present stated, 
in some instances in very strong terms, that they did not 
want Mr Brace back in the workshop. 

For all of the reasons set out above the application is to 
be determined by an Order of dismissal. 

Appearances: Mr G. Sturman appeared on behalf of the 
Applicant. 

Mr J. Beedham appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia 
and 

Youngs Holden. 
No. CR 745 of 1991. 

COMMISSIONER R.N. GEORGE. 
18 February 1992. 

Order. 
HAVING heard the Mr G. Sturman on behalf of the 
Applicant and Mr J. Beedham on behalf of the Respondent, 
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the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 

parties have agreed on a site allowance of $1.00 for both 
sites, and this amount is within the range discussed in the 
Commission's presence on site. Accordingly the allowance 
is ratified. 

Appearances: Mr M. Keogh on behalf of the applicant 
unions in each case 

Mr P. Coffey on behalf of the respondent in each case. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. CR 695 of 1991. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Building Management Authority. 

No. CR 13 of 1992. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. C 28 of 1992. 

COMMISSIONER A.R. BEECH. 
26 February 1992. 

Reasons for Decision. 
THE COMMISSIONER: These applications are for site 
allowances to apply to members of the applicant unions 
employed on the construction of the Graylands Hospital 
Block A, and the CSIRO Remote Sensing Facility. 

The Graylands Hospital Block project is an extension to 
the existing hospital. It will be of single storey construction, 
with two plant rooms. Construction is of brick and steel with 
a design which includes a security aspect. There is a high 
unscaleable wall which involves five to six lifts of scaffold. 
The project has a construction value of approximately $4.9 
million, with an additional $2 million allocated to electronic 
surveillance. Work commenced on the 26th September and 
is due for completion in November 1992, with an average 
workforce of 50 employees. 

The CSIRO facility is located some 400 metres away, and 
for the purpose of this site allowance consideration, both 
sites are said to be exposed to the same disabiljties. The 
CSIRO facility has a project value of $4.3 million and 
appears to be of conventional building structure, with a 
curved metaldeck roof. Fifty percent of the buildings will 
be of a two storey configuration. Construction is expected 
to take 52 weeks and has a maximum workforce of 50 
persons. There is additionally on the CSIRO site the storage 
of extensive landfill for the project, which will need to 
remain until the site is almost complete, when backfill can 
occur. An additional disability arising from blowing sand, 
notwithstanding some treatment to prevent this, is said to 
arise. 

The disabilities attaching to both sites which are agreed 
between the parties arise from the proximity of a municipal 
rubbish tip, noticeably bad insect problems and extensive 
trenching and footings. It was conceded that there would be 
a cluttered site and some overlap of trades, especially in 
relation to the Graylands Hospital extension. Although 
separate amenities will be maintained for each site, the 
Commission was informed that there will be a certain degree 
of interchangeability amongst the two workforces between 
the two sites. 

Following a conference and inspections on site, the 
Commission approved the payment of a site allowance in 
principle and directed that further negotiations occur. The 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority. 
No. CR 695 of 1991. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

COMMISSIONER A.R. BEECH. 
26 February 1992. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Applicant 
and Mr P. Coffey on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the construction work at the 
Graylands Hospital site, a site allowance of $1.00 per 
hour to compensate for all special factors and disabili- 
ties in connection with the said work in lieu of and in 
substitution for all special rates and conditions in 
Clause 9(1) of the Building Trades (Construction) 
Award No. R 14 of 1978, excepting subclauses (I) 
Explosive Powered Tools, (o) Cleaning Down Brick- 
work and (w) Heavy Blocks, with effect from the 
commencement of work on the site until the work is 
complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics Foundry and Engineering 
Union (Western Australian Branch); Amalgamated Metal 

Workers and Shipwrights Union of Western Australia 
and 

Building Management Authority 
No. CR 13 of 1992. 

Engineering Trades (Government) Award 1967 
Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

and 
Sheet Metal Workers (Government) Award 1973 

No. 31 of 1973. 
COMMISSIONER A.R. BEECH. 

26 February 1992. 
Order. 

HAVING heard Mr M. Keogh on behalf of the Applicants 
and Mr P. Coffey on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That notwithstanding the provisions of the Engineer- 
ing Trades (Government) Award 1967 and the Sheet 
Metal Workers (Government) Award 1973 employees 
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who are employed by the respondent on the Graylands 
Hospital site, shall be paid a site allowance of $1.00 for 
each hour worked in lieu of all special rates and 
provisions. This order shall take effect as from the 
commencement of the project and shall terminate at the 
completion of that project. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Building Management Authority 
No. C 28 of 1992. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

COMMISSIONER A.R. BEECH. 
26 February 1992. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Applicant 
and Mr P. Coffey on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the agreement reached between the parties to 
pay employees employed by or on behalf of the 
respondent in carrying out the construction work at the 
CSIRO Remote Sensing Facility site, a site allowance 
of $1.00 per hour to compensate for all special factors 
and disabilities in connection with the said work in lieu 
of and in substitution for all special rates and conditions 
in Clause 9(1) of the Building Trades (Construction) 
Award No. R 14 of 1978, excepting subclauses (f) 
Explosive Powered Tools, (o) Cleaning Down Brick- 
work and (w) Heavy Blocks, with effect from the 
commencement of work on the site until the work is 
complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] ' Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated Union of 

Workers —Western Australian Branch 
and 

Vector Developments. 
No. CR 295 of 1990. 

COMMISSIONER O.K. SALMON. 
3 March 1992. 

Order. 
HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Rhomana Pty Ltd trading as Siomar Battery Industries. 
No. CR 721 of 1991. 

COMMISSIONER C.B. PARKS. 
13 February 1992. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the submis- 
sions, taken from the transcript as edited by the Commis- 

sioner) 
THE COMMISSIONER: The issue before me is expressed 
in a memorandum of Matters for Hearing and Determina- 
tion. It is one which the parties could not resolve at a 
conference held pursuant to section 44 of the Industrial 
Relations Act 1979. 

The matter for determination is expressed in the following 
terms — 

"The applicant Union claims that its member, Mrs 
Denise Young was unfairly dismissed by the respon- 
dent employer on 11 November 1991. The Union 
therefore seeks an order directing her re-employment 
without loss of entitlements from the date of dismissal 
to the date of re-employment". 

The response of the respondent denies that there was an 
unfair dismissal and objects to an order for re-employment. 

Mrs Young commenced employment with the respondent 
after the Managing Director, Mr Beamish, satisfied himself 
that she was the appropriate person for the position. Mr 
Beamish had consulted with Mr Krauth, his Supply 
Manager, and after having considered her previous employ- 
ment experience as expressed by her application for 
employment and within the resume she provided to him on 
the day of the interview. 

The applicant was placed on a period of probation during 
which time she was supervised by the Supply Manager who 
inducted her into the operations of the business, giving her 
an understanding of product knowledge and the operation 
of the computer system, so far as it was relevant to the work 
she would ultimately be required to perform. 

It is the evidence of Mr Krauth that during the time Mrs 
Young was under his control she had often arrived later than 
8.30 am, the prescribed time for her daily commencement 
of work, but as "the lateness involved a few minutes", it 
did not cause him major concern. Mrs Young says that in 
her view Mr Krauth had indicated he had no objection to her 
lateness and had agreed to an arrangement whereby the 
length of time she was late on any day would be made up 
by her shortening other breaks to which she was entitled. Mr 
Krauth remembers a discussion with the applicant regarding 
her timekeeping however his recollection of it is that Mrs 
Young expressed a preference to finish work earlier each 
day than her prescribed time of 5.00 pm. He says that he did 
not enter into any arrangement with the applicant that would 
allow her to arrive late and compensate for that lateness by 
working at other times during the day when she would 
otherwise be entitled to a break. 

Mr Beamish and his daughter, Mrs Young's immediate 
supervisor, travelled overseas on Tuesday 5 November 1991 
and were away when on Friday 8 November 1991, Mrs 
Young ceased work at or about 3.00 pm and left the premises 
of her employer to attend a dental appointment. 

Mrs Young says that she first became aware of her dental 
appointment when she was contacted by the clinic on 
Tuesday 5 November 1991. She says that on that day she 
informed Mr Krauth, in the absence of Miss Beamish, and 
he authorised her to cease work early and attend her 
appointment on the understanding that, as suggested by her, 
she would work for periods during her normal lunch-break 
throughout the remainder of that week to compensate for the 
period of absence. On the other hand Mr Krauth denied that 
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such arrangement was entered into. It is his testimony that 
when approached by Mrs Young on Tuesday 5 November 
1991 she indicated to him, by specific reference to Miss 
Beamish, that an arrangement had been entered into with her 
of the kind described by Mrs Young in her evidence. Mr 
Krauth confirmed that Mrs Young worked during her usual 
lunch breaks that week. 

On behalf of the employer it is said that this conduct of 
Mrs Young, when considered in conjunction with her work 
performance generally was unsatisfactory and that these are 
the reasons that led the employer to terminate her services 
on Monday 11 November 1991. 

It is the evidence of Mr Beamish that he became 
concerned at the fact that Mrs Young was consistently 
attending work at a time later than the required time of 8.30 
am and that she consistently finished work a few minutes 
earlier than the prescribed finishing time of 5.00 pm. That 
concern led him to more closely monitor her punctuality and 
caused him to maintain a diary for that purpose. His record 
of entries commenced on 26 August 1991. Extracts from that 
diary have been exhibited to the Commission (exhibit E), 
and cover the period from 26 August 1991 to 8 November 
1991. 

The ordinary hours of work which the respondent required 
of Mrs Young were from 8.30 am until 5.00 pm, Monday 
to Friday. A thirty minute lunch break was allowed each day, 
together with two other breaks, one in the morning and one 
in the afternoon. 

It is the evidence of Mr Beamish that his diary is an 
extempore record. Although it is conceded that not every 
entry was recorded at the time each event occurred, they 
were nevertheless recorded elsewhere and later entered into 
the diary. Mr Beamish was unmoved when challenged on 
the accuracy of the entries in his diary. 

According to the diary entries, the applicant regularly did 
not attend work by the prescribed time of 8.30 am. The week 
commencing Monday 26 August 1991 is indicative of the 
other diary entries and I therefore example two days of that 
week — 

Monday 26 August 1991 Arrival 8:35 
Break 10 
Lunch 40 
Break 12 
Left 16:54 

Wednesday 28 August 1991 Arrival 8:42 
Break 
Lunch 35 
Break 11 
Left 16:58 

Although for some of the days in the period from 26 
August 1991 through to Friday 8 November 1991, entries 
have either not been made, or have been partially completed, 
overall they clearly record that Mrs Young regularly started 
later than her approved commencement time. There is no 
indication that she regularly curtailed lunch-breaks or other 
breaks to offset her late attendance at, or early departure 
from, work. On the contrary, the record reveals extended 
lunch breaks. 

If the applicant did endeavour to compensate for her 
non-attendance for the prescribed hours as she claims, I am 
satisfied she did not do it to the degree she would have the 
Commission believe. 

There has been evidence that from time to time Mrs 
Young fell into error in the performance of her duties and 
in relation to her conduct. Also, that on occasions she was 
counselled in relation thereto. 

On 11 November 1991, Mr Beamish terminated the 
services of the applicant after discussing with her, her 3.00 
pm departure from the office on 8 November 1991. Mr 
Beamish believed that Mrs Young had deliberately mislead 
Mr Krauth to understand that her absence had been 
authorised by his daughter, and did so knowing that the 
absence of his daughter required that Mrs Young remain in 
attendance at the office. 

The discussion between Mr Beamish and Mrs Young was 
tape recorded by Mr Beamish. That tape and an alleged 
partial transcript of it and of notes made by Mr Beamish was 
exhibited to the Commission (exhibits F1 and F2). The 
transcript is not an accurate reproduction of the words 
recorded on tape. However, it provides a reasonable 
chronology of what occurred and of what matters were 
addressed. Immediately after addressing the subject of Mrs 
Young's departure at 3.00 pm on the previous Friday, and 
the circumstances relating thereto, Mr Beamish announced 
to her that he had decided to terminate her services. 
Thereafter a number of concerns were addressed by Mr 
Beamish, particularly the late starting and early finishing of 
Mrs Young as diarised by him. Mrs Young denied that she 
had acted wrongly and stated that she had acted with 
approval. 

At no time after August 1991, when Mr Beamish 
confirmed his suspicion that Mrs Young had an unsatisfac- 
tory attendance record, did he, or any other person in 
authority warn and counsel her on what was required of her. 

The undated letter of appointment (exhibit 1), signed by 
the applicant and on behalf of the respondent, states — 

"Termination of employment shall, other than in 
exceptional circumstances, be preceded by notice or 
termination of at least one week from either party." 

and later — 
"In view of the aforesaid it is therefore agreed that 

serious misdemeanours —eg, theft, disloyalty, etc — 
may incur instant dismissal without prior notice." 

Mrs Young's services were terminated immediately the 
discussion with Mr Beamish concluded on the morning of 
11 November 1991. Such was effected by the payment to 
her of one week's wages, which is purported to be in lieu 
of the one week of notice prescribed in the letter of 
appointment and therefore in satisfaction of it; and in 
addition the payment of other benefits such as pro rata 
annual leave which the employer believed she was due. 

The terms of the written contract of employment do not 
authorise the termination of the contract otherwise than by 
notice, except on account of a serious misdemeanour of the 
type described. It does not provide the alternative that it may 
be terminated by a payment in lieu of notice. 

It is argued for the respondent that the termination was 
not summary and that it is open to imply that the 
employment relationship may be terminated by a payment 
in lieu of the prescribed notice to give business efficacy to 
the contract. Support for this proposition is said to be found 
in the matter of Simons v. Business Computers (65 WAIG 
2039), wherein the matter of Codelfa Construction Pty Ltd 
v. The State Rail Authority of New South Wales (56 AJLR 
459) is cited with approval. 

Re Codelfa (op cit), Mason J cites the matter of BP 
Refinery Pty Limited v. Hastings Shire Council. Therein 
five criteria are enunciated as the tests to be satisfied before 
a term should be implied within a contract. The following 
two are in my view paramount — 

"(2) It must be necessary to give business efficacy to 
the contract so that no term will be implied if the 
contract is effective without it." 

"(5) It must not contradict any express term of the 
contract." 

I am satisfied from the terms of the letter of appointment 
that nothing needs be implied for it to have business 
efficacy. It is able to operate according to its own terms, that 
is, by either terminating the services of an employee by the 
giving of the appropriate notice as specified, or alternatively 
if the circumstances warrant it, by invoking the clause to 
dispense with notice in the case of serious misdemeanours. 

It is not claimed in this matter that the contract was 
terminated on the basis of a serious midemeanour was 
committed and therefore no notice was required. 

Equally, it is an express term of the contract that it be 
terminated by the giving of at least one week's notice from 
either party, other than in exceptional circumstances. There 
had been no submission put to me as to what constitutes 
"exceptional circumstances" and whether that would allow 
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something different than the week's notice. I am therefore 
satisfied that the terms of the contract stand by themselves 
and there is no warrant to imply that there may be payment 
in lieu of notice. 

In the alternative, the respondent seeks to pursuade the 
Commission that the payment purported to be made in lieu 
of giving notice in effect continued the contract of 
employment for one week beyond 1 1 November 1991. Thus 
the requirement to give notice has been satisfied. 

It is contended that such was held to be so by Nicholls 
L.J. in the matter Delaney v. Staples (1991, IRLR 1 12). In 
that matter the Court of Appeal considered whether pay in 
lieu of notice is wages as defined by an English statute. 
Nicholls L.J. then observed — 

"The phrase 'pay in lieu of notice', and similar 
phrases, are loose expressions used indifferently to 
cover at least (wo situations which are in law, 
recognisably distinct from each other. On the one hand 
there is the case where an employees' contract of 
employment has been terminated, and he is asserting 
a claim for wrongful dismissal. He was not given due 
notice of dismissal to which he was entitled under his 
contract...." 

"The type of claim which I have described so far is 
one whether rightly or wrongly, the contract of 
employment has been terminated...." 

"This is to be contrasted with the different situation 
where, typically an employer gives notice of termina- 
tion to an employee but dispenses with the employees 
services for the period of the notice. This is sometimes 
described as 'garden leave' to the employee. In such 
a case, the contract of employment remains in existence 
until the expiry of the notice given by the employer..." 

(p. 115) 
(Emphasis added) 

It is the last quoted paragraph upon which the advocate 
for the respondent relies to support his argument. Wrongly 
so. It addresses a circumstance where notice is in fact given. 
Thus the contract continues to exist and it is for that reason 
the employee is entitled to be paid, although not required 
by the employer to attend for work during the notice period. 
Mrs Young was not given one week's notice of her 
termination. Her services were terminated without notice on 
11 November 1991 and she was paid wages which were said 
to be in lieu of notice. This is confirmed in a letter to her 
dated 13 November 1991 (exhibit 2). Her contract of 
employment does not provide that it may be terminated by 
the alternative method of a payment made in lieu of notice. 
Her services were therefore wrongfully terminated. 

However, the question is: Does that constitute unfairness 
by the employer which warrants redress? 1 think not. The 
termination of Mrs Young's service was not executed as a 
summary dismissal on account of any "serious misde- 
meanour" and therefore it does not carry any attendant 
stigma. She was paid one week's wages in the mistaken 
belief that such could be paid in lieu of giving her the 
required notice. That payment therefore assumes the 
character of damages in substitution for the wage she would 
have received had she been allowed to work the required 
period of notice. The method by which her services were 
terminated was therefore equitable and not unfair. 

It remains for the Commission to consider whether the 
failure to warn and counsel Mrs Young on the matter which 
ultimately caused the employer to take the decision that he 
did, as argued on her behalf, constitutes an unfairness 
according to the criteria of precedent decisions of industrial 
tribunals. And, if so, what remedy is applicable? 

There can be no doubt from the evidence of Mr Beamish 
and his daughter that, as persons responsible for the 
management of the company, they were not satisfied with 
the overall conduct and performance of Mrs Young. 

Certainly it would appear that over a lengthy period she 
had not attended work at the times required, but I have some 
difficulty in relation to the events of Friday 11 November. 
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As I indicated earlier, there is a direct conflict between her 
evidence and that of Mr Krauth. Notwithstanding this 
situation, I do not believe that either Mrs Young of Mr 
Krauth had deliberately tailored their evidence for their own 
purposes. I am satisfied that in all probability Mrs Young 
took the time off believing that Mr Krauth had acquiesced 
to an offsetting arrangement. 

Although the applicant says she conveyed a proposal to 
Mr Krauth for his approval, I think the words she says were 
used and the form of their delivery led Mr Krauth to the 
conclusion that an arrangement of that nature already 
existed. He therefore assumed that it had been arranged with 
Miss Beamish and did not question it. 

It has been held in the matter FMWU v. Uniting Church 
(66 WAIG 1291), that where an employee is at fault, 
provided the nature thereof does not constitute a repudiation 
of the contract, fairness is best served by the employee being 
counselled and given the opportunity to rectify such fault. 

Although Mrs Young did not perform to the satisfaction 
of the respondent, she was not warned that such was the case 
and given the opportunity to make amends. The act of 
termination in those circumstances was unfair. 

If unfairness is found to have occurred, the prime remedy 
is the re-establishment of the employment relationship, 
unless good cause has been shown to do otherwise. That is 
readily apparent in the matter of Winkless v. Bell (66 WAIG 
847), cited with approval in ECU v. George Moss (71 WAIG 
318). A number of other principles are also enunciated in 
Winkless (op cit). The advocate for the respondent implied, 
by reference to following of such principle; 

"It has long been recognised that reinstatement 
should not be ordered where it is impracticable nor 
where management has a genuine distrust and lack of 
confidence in the employee nor if reinstatement would 
adversely affect staff morale or general discipline " 

That the circumstances of this case are of the nature 
referred to in Winkless (op.cit) and therefore re employment 
should not be ordered. 

I am not satisfied from the evidence that the applicant 
attempted to wilfully deceive her employer. Mr Beamish 
says he distrusts her. That attitude was founded on 
information and circumstances which at face value sug- 
gested Mrs Young was not conducting herself in the required 
manner. No attempt was made to establish with Mrs Young 
whether she had a reasonable explanation for her actions. 
She was not asked until after it had been announced to her 
that her services were being terminated. The attitude is not 
well founded and therefore I do not afford it the weight 
necessary to refuse re employment. 

It is also stated in the Winkless matter (op cit) — 
"Having regard to the circumstances of the case 

however it has frequently been said that reinstatement 
is not to be avoided simply because of the mere 
probability of discomfort or embarrassment in the 
work-place." 

Accordingly I will issue the Minutes of a Proposed Order 
directing that upon presenting herself at the place of 
business at the normal starting time on a date yet to be 
determined, Mrs Young is to be re-employed in her original 
capacity. Her service prior to the date of termination, other 
than for the purpose of qualifying for annual leave because 
a monetary sum has been paid in lieu thereof, will count as 
service towards the qualification of benefits she is able to 
accrue under her contract of service. Additionally, the 
Minutes will contain a direction that she be paid her ordinary 
wages from the time of dismissal to the date of re- 
employment. 

Appearances: Mr R.J. Dhue appeared on behalf of the 
applicant. 

Mr P.G. Brunner appeared on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia Industrial Union of 
Workers, W.A. Branch 

and 

Rhomana Pty Ltd trading as Siomar Battery Industries. 

No. CR 721 of 1991. 

COMMISSIONER C.B. PARKS. 

28 February 1992. 
Supplementary Reasons for Decision. 

THE COMMISSIONER: On 13 February 1992 the Com- 
mission issued its principal Reasons for Decision in this 
matter. The Commission declared that Mrs Denise Young 
was unfairly dismissed and decided that she should be 
re-employed and paid the wages she would have earned 
between the date of termination and the date of her 
re-employment, less certain payments made to her upon 
termination. One payment made to her upon termination was 
in lieu of pro rata annual leave, calculated according to her 
length of service. 

In recognition of the fact that several types of leave may 
become due to Mrs Young according to her service with the 
respondent, and that service has been interrupted, the 
Commission held that equity would best be served by 
granting Mrs Young the value of her service prior to 
dismissal, in addition to whatever service she may perform 
after re-employment, for the purpose of calculating her 
future accrual of such leave, excluding annual leave. 

At first instance both parties omitted to address the 
Commission on their preferred method by which the prior 
service of Mrs Young, or alternatively the related payment 
in lieu of pro rata leave, should be accommodated by the 
Commission in the determination of any future annual leave 
should it order her re-employment, as it did. 

In the absence of any such argument the Commission did 
not alter the status quo. That is, the value of Mrs Young's 
prior service towards an annual leave benefit remained 
satisfied by the pro rata payment made to her. Such service 
was therefore excluded for the purpose of calculating any 
future benefit. 

At the speaking to the Minutes of Proposed Order both 
parties submitted that they prefer the payment made to Mrs 
Young on account of pro rata annual leave, be offset against 
the sum due to her as wages for the period between her 
termination and re-employment, and that such be balanced 
by the re-instatement of her prior service towards calculating 
her future right to annual leave. To accede to that proposal 
requires an alteration to the form of the relief proposed by 
the Commission, but does not vary the substance thereof, or 
the overall conclusions, of the Commission. I am therefore 
satisfied that is it appropriate to issue an Order granting 
relief in the form agreed between the parties. An Order will 
issue accordingly. 

Appearances: Mr RJ. Dhue appeared on behalf of the 
applicant. 

Mr P.O. Brunner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union of 

Workers, W.A. Branch 
and 

Rhomana Pty Ltd trading as Siomar Battery Industries. 
No. CR 721 of 1991. 

COMMISSIONER C.B. PARKS. 
28 February 1992. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Mr P.G. Brunner on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That provided Mrs Denise Young presents herself 
for duty at the premises of the respondent at 8.30 am 
on Tuesday 3 March 1992, she shall be re-employed by 
Rhomana Pty Ltd; and 

That re-employment shall commence from the 
aforementioned time and date; and 

That the terms and conditions of such re-employ- 
ment shall not be less favourable than those applicable 
to her immediately prior to the date of termination; and 

That for the purpose of any leave, where the right to 
such accrues according to the length of service with the 
respondent, it shall be a condition of re-employment 
that the service of Denise Young prior to 11 November 
1991 be deemed continuous with any service rendered 
by her from, and including, 3 March 1992; 

And that Rhomana Pty Ltd pay to Denise Young the 
sum of $5167.80 within fourteen days from the date 
upon which she is re-employed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Wesfi Pty Ltd. 
No. CR 761 of 1991. 

COMMISSIONER A.R. BEECH. 
21 February 1992. 

Reasons for Decision. 
THE COMMISSIONER: By this application, the union 
claims that Mr P. Lange was unfairly terminated by the 
respondent company on the 3rd December 1991. It seeks his 
reinstatement and an order requiring the company to pay him 
the wages and other entitlements he would have earned 
between the date of his dismissal and the date of 
reinstatement. The company strongly opposes the claim. 

Mr Lange was employed as a bench saw operator at the 
company's Dardanup Mill, near Bunbury. He had been 
employed for over ten years and was seen by the company 
as competent. He had recently been promoted to the position 
from his previous position of forklift driver. On the 2nd 
December during day shift it became necessary for offcuts 
("the sticks") accumulated beneath the saw bench to be 
removed, an operation done by a forklift about twice each 
shift. Although there are usually two forklifts and two 
drivers available for the task, on this day the two regular 
forklifts were unserviceable, and a bigger and different 
forklift used on night shift was being used. The driver was 
Mr Croker who, on Mr Lange's evidence, Mr Lange rarely 
asked to do the task, preferring the other driver/ticketwriter. 
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Mr Lange and Mr Croker did not get on with each other. He 
called to Mr Croker in a voice loud enough to be heard by 
him over the noise of the machinery and gestured to the 
sticks. Mr Croker acknowledged the call but finished the 
delivery of a load of product before returning to Mr Lange. 
Mr Croker was of the opinion that the type of forklift he was 
driving was unsuitable for the task, it not having a towing 
hitch pin, and he indicated this to Mr Lange with a suitable 
gesture. Mr Lange repeated his summons and Mr Croker 
reversed the forklift to the area. Mr Lange meanwhile had 
passed the chain around the sticks and waited. When the 
forklift was in position, he connected the end of the chain 
to a hole in a wheelguard, a procedure with which he was 
obviously familiar, but not Mr Croker who was driving a 
different machine from his usual one. 

Here, the evidence of both persons differs. Mr Croker says 
the clutch operation caused the machine to jump away. Mr 
Lange says Mr Croker, who had reversed at some speed, 
drove off at speed without taking up the slack on the chain. 
Either way, some sticks were broken as a consequence, 
annoying Mr Lange who would have to clean them up, and 
confirming to Mr Lange the reason why he preferred to use 
a driver other than Mr Croker. Mr Lange then said: 
"Whatever you f  break you pick up", whereupon Mr 
Croker dismounted and approached Mr Lange. It is common 
ground that Mr Croker was quite angry. He asked Mr Lange 
to repeat his words, butting Mr Lange with his chest. Mr 
Lange repeated his words. Mr Croker said: "Come on, let's 
sort this out behind the bond store". Mr Lange declined. Mr 
Croker said to come outside. This also was declined with 
Mr Lange saying: "If you're going to hit me Kerry, hit me 
here". He said this twice. Mr Croker then assaulted Mr 
Lange and knocked him to the ground. During the incident, 
which lasted about 30 seconds from Mr Croker dismounting, 
Mr Croker punched Mr Lange four times. Mr Lange did not 
retaliate. The leading hand then intervened, and for present 
purposes, the incident ended there. 

The following morning, when the Factory Manager Mr 
Gardner arrived at work, a gardener asked him what had 
happened about the "stoush at the saw" yesterday. Mr 
Gardner made contact with Mr Kowal, the Senior Supervisor 
of the finishing section who told him what had been said to 
him by the leading hand. Mr Gardner arranged to see Mr 
Lange at 11 o'clock and requested Mr Croker to come in 
from home at midday. Mr Gardner interviewed Mr Lange 
in the presence of Mr Kowal, and on the basis of what Mr 
Lange said, summarily dismissed him. The interview took 
about 20 minutes. Later, Mr Gardner followed the same 
procedure with Mr Croker and took the same action. 

The union claims that Mr Lange was an innocent party 
to the fight, or at worst imprudent and that he should not 
have been dismissed. 

Mr Lange was employed pursuant to the Particle Board 
Industry Award No 10 of 1978. He was paid his wages up 
to the time of dismissal, pro rata annual, long service and 
sick leave, together with accumulated sick leave and also an 
ex gratia payment of one week's wages. 

The company has a clear policy that fighting on the job 
will result in unfair dismissal. Despite some criticism of the 
policy by the union as to a perceived inflexibility, the policy 
exists and was known by Mr Lange who says that he was 
not fighting, and therefore ought not to have been dismissed. 
Further, such a policy is, in the Commission's experience, 
a very common one and also a very appropriate one. The 
Commission accepts the evidence of Mr Gardner that he did 
not summarily dismiss Mr Lange merely because in his view 
that policy had been breached. In this case, the incident took 
place adjacent to an operating saw, the saw bench and a 4m 
deep pit into which the finished product is stacked. 
Photographs of the area were tendered in evidence. 

It seems clear that a proper consideration of the claim in 
this matter really involves whether Mr Lange's actions 
constituted fighting, it being the company's considered and 
firm belief that Mr Lange provoked Mr Croker and that he 
was just as guilty as Mr Croker overall. 

Although the incident itself took a short period of time, 
it has occupied a considerable amount of time since then, 
including a meeting between the parties three days later at 
the instigation of the union as a result of which the company 
reviewed its decision and concluded that it was correct, two 
conferences before the Commission at which the parties 
tried but failed to reach an agreement to settle the matter and 
now two and a half extended sitting days before the 
Commission in Bunbury. A considerable amount of evi- 
dence was adduced and the parties are assured that it has 
been given proper consideration, and that what is to follow 
represents those parts of the evidence which the Commis- 
sion believes need to be mentioned for the purpose of the 
conclusion which it has reached. 

The case for the company turns largely upon the evidence 
of Mr Gardner, as acknowledged by the union's long and 
searching cross-examination of it. Mr Gardner is quite firm 
in his view of the incident, and his evidence was quite 
unshaken. He has been with the Mill since its inception in 
1975 and for the last eight years has been responsible for 
hiring and firing. Before the interview, he had sought out the 
shop steward to inform him of the development and to give 
him an opportunity to be present. The shop steward preferred 
to wait until requested to attend by either or both of the 
employees. Apparently neither did so request. Mr Gardner 
is quite clear that the interview with Mr Lange the morning 
after the incident showed that Mr Lange had been 
provocative, had not shown any actions to try to defuse the 
situation, and certainly contributed to the fight. There had 
not been a need in his mind to speak to anyone else, it was 
quite clear. Mr Lange had not protested his innocence, 
although he had said that if he was dismissed for his part 
in the incident he should have fought back. 

The interview was also attended by Mr Kowal. His 
evidence supported that of Mr Gardner and his impression 
following the interview was that Mr Lange was equally to 
blame. He believed that the interview was totally fair 
towards Mr Lange. 

In his opinion there was no choice other than to dismiss. 

After he had dismissed Mr Lange and then Mr Croker, Mr 
Gardner discussed the incident extensively with the Site 
Manager Mr Norton who, based upon that discussion, 
supported the decision made. Later, and in response to a 
request for a meeting to review the decision which came 
from the union, Mr Norton became directly involved. As a 
result of the meeting, he investigated the incident, and did 
so subsequently when the union initiated these proceedings. 
He is quite clear in his mind that no unfairness towards Mr 
Lange has occurred. 

The Commission now turns to the nature of these 
proceedings. As Salmon C. has stated: 

"Ordinarily summary dismissal is justified in cases 
of employee misconduct, but its use has always carried 
with it the risk that it may be tested before the courts 
at the suit of the employee. And as Toohey J. of the 
Federal Court recently observed, summary dismissal is 
a drastic step, not only having financial implications for 
the employee but carrying also a certain obloquy." 

(Vine v. Attwood Oceanics, 64 WAIG 1838 at 1842) 
The Commission is to judge whether the legal right of the 
employer has been exercised so harshly or oppressively 
towards the employee as to amount to an abuse of that right: 
Undercliffe Nursing Home v. FMWU, 65 WAIG 385, the 
task being to assess the industrial fairness of the decision 
based upon the nature and quality of the conduct involved: 
RRIA v. AWU (the Acosta case), 67 WAIG 320 at 324. 
There is a clear line of authority that fighting on the job 
constitutes misconduct and that the Commission does not 
usually involve itself in apportioning blame: see for example 
HEIU v. KEMH, 60 WAIG 401 at 404. It is also the case 
that the Commission will move to protect an employee 
whose involvement is essentially passive: the Full Bench in 
MNMC v. AWU, 63 WAIG 2397. The Commission retains 
the obligation to examine all of the circumstances —the 
mere existence of a fight does not lead automatically to 
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dismissal : UFTU v. Pay-Co, 70 WAIG 2497 at 2499. See 
also the comments of the Commission in MNMC v. AWU: 

"I must say that I have considerable difficulty with 
the proposition that two employees who fight on the job 
should, automatically, be summarily dismissed. To be 
sure, fighting is an act of misconduct, but it may or may 
not be serious enough to justify the ultimate sanction. 
Of course, I have the utmost regard for the applicant's 
concern over its responsibility for providing and 
maintaining a safe system of work and also its 
reluctance to subscribe to a second chance policy 
through fear of encouraging self help remedies and 
creating disincentives against employee use of proper 
channels when disagreements or provocations arise on 
the job." 

(65 WAIG 2127) 
In the circumstances of this matter, the onus at first instance 
lies upon the company to show that the exercise of the right 
to summarily dismiss was fair (see Pastrycooks &c. Union 
v. Gartrell White (No. 3), (1990) 35 IR 70 at 83). 

The Commission will judge the matter on the basis of the 
material and evidence produced before it during the 
proceedings. In that regard, the Commission has been 
presented with a more far-reaching and comprehensive 
examination of the issue than was undertaken by the 
company at the time the decision to dismiss was made. 

It was the submission of the company that rarely is only 
one person accountable in the event of a fight; unless one 
person was totally innocent of wrongdoing, the company 
policy applied. Mr Norton gave evidence of the some 
subsequent events, including the view of the safety 
committee which was unanimously of the view that the 
incident was a serious breach of rules. He spoke of the 
company's concern at the level of lost time accidents and 
the efforts being made to improve it. The fight had serious 
safety implications. There had not been any objection from 
the Consultative Committee to the view that the dismissal 
had been justified. He was of the view that Mr Range's 
length of service would not make any difference to the 
company's consideration of a straight out-fight. He had not 
discussed any alternatives to dismissal with Mr Gardner 
prior to the dismissal, nor at that stage had he been aware 
that only one forklift had been serviceable that day. In his 
view three things were important to the circumstances: the 
manner which Mr Lange had "waved" to Mr Croker; the 
actions of both standing chest to chest; and the language 
used by Mr Lange. There are approximately 220 wages 
employees at the mill, and it was his view that most if not 
all of them did not believe an injustice had been done. 

Mr Croker gave evidence. He said there had been "a lack 
of communication" between himself and Mr Lange for the 
seven months which they had both been on the same shift. 
From time to time he did pull the sticks out for Mr Lange 
but felt that Mr Lange believed that he broke sticks 
deliberately to make more work for him. He did not. They 
were not friends, they were not enemies. On the day of the 
incident, he admitted to being under a bit of pressure. The 
two forklifts usually available for the day shift were 
unserviceable, leaving only a larger and unsuitable third 
forklift. He had also intended applying that day for a vacant 
position in the stores but found that he was too late. He had 
had a "run in" with another employee earlier that morning. 
He confirmed the detail of the incident as outlined earlier 
in these reasons. He did not find Mr Range's gesture 
particularly offensive. He heard what Mr Lange had said and 
thought that Lange was having a go at him. He had been 
quite worked up. 

The incident had been partly witnessed by the plant 
greaser. Mr Littlefair heard shouting from about 30-40 feet 
away. He saw them both standing facing each other, 
shouting. Both were "wild", but Mr Croker was the more 
angry. His thoughts to himself at the time was that he had 
just seen both men lose their jobs. 

The leading hand who witnessed part of the incident was 
unable to apportion blame. He had been unable to hear them 
and although aware the two did not get on, did not ever think 
that they would come to blows. 

Reference has been made earlier to the evidence of Mr 
Gardner. In his view, Mr Lange was not going to back down 
from Mr Croker when he ought to have done so and was 
therefore partly to blame. He believed that Mr Lange, as a 
former forklift driver would have known that Mr Croker 
would have been under pressure and that the machine was 
not suited to the task. Mr Lange could have shown Mr 
Croker the alternative way of securing the chain. He did not, 
and "the fuse was lit at that point". Mr Range's language 
had been inflammatory and abusive. He could have defused 
the situation. All he could do in the circumstances was to 
dismiss. He had known Mr Lange for ten years and 
described him as competent in most areas but also 
belligerent and aggressive at times. He did go through some 
options in his mind prior to dismissing Mr Lange. He had 
not considered Mr Range's length of service nor his previous 
work record, but did think of the consequences to Mr Lange 
of dismissal. He had not been aware of Mr Croker's 
disappointment at the stores job, nor that Mr Croker had 
been upset that day. 

The only witness called by the union was Mr Lange 
himself. He confirmed the events of the day. He is adamant 
that the gesture used to attract Mr Croker's attention was the 
same gesture that he used every day. He was not 
condescending. He said that he rarely used Mr Croker to pull 
the sticks because of his tendency to break them. On this 
day, he did not have a choice. His language that day was not 
unusual and intended to cause Mr Croker to take more care. 
Mr Croker had on one or two previous occasions helped him 
to clear up sticks which he had broken. They were a 
production loss problem and an inconvenience. Mr Croker 
was already angry when Mr Lange said the comment to him. 
The comment might have made him more angry but he had 
no intention of being provocative. He had never been 
involved in a fight before in his life. He did not want to "go 
outside" with Mr Croker rather, if he was going to be hit, 
wanted to stay inside where he "might get some protection 
from the company". He had realised that Mr Croker was 
having a busier time that day, and knew of the "run-in" Mr 
Croker had had earlier. He had been unaware of the 
frustrated intention of Mr Croker to go for the stores job. He 
gave evidence that the loss of employment would mean he 
would have to sell his home and move out of the area. He 
is married with two children. 

Mr Range's evidence is obviously critical. It was 
subjected to rigorous cross-examination. The Commission 
is left with the impression that he gave his evidence in a 
truthful manner, as indeed Mr Gardner observed of him as 
a result of his interview. Perhaps his evidence may not have 
carried with it the strength of feeling which must have been 
evident at the time and, I suspect, evident before Mr Gardner 
the next day. 

There is no doubt that the decision by the company and 
the review undertaken represent the sincere and straightfor- 
ward belief of the company as to Mr Range's culpability. 
With great respect to those concerned, the Commission on 
the evidence and material produced before it is not able to 
find that Mr Lange was equally to blame for the incident. 
The evidence relating to Mr Croker leads to the conclusion 
that on that particular day, he was upset: he had had a "run 
in" that morning with another employee; he had "missed 
out" on the stores job; his usual forklift was unserviceable 
and a second similar forklift was also unserviceable; he was 
required to drive a different one with which he was 
unfamiliar; as there was only the one forklift serviceable 
instead of two, he was busier and under greater pressure than 
normal. He did not think that that forklift was suitable for 
pulling the sticks, even that there may have been a safety 
aspect involved. Given his attitude towards Mr Lange, there 
was a potentially difficult situation in the making. That does 
not excuse what then happened, but it is a very important 
background. 

Mr Range's evidence and demeanour in the proceedings 
showed that he did not provoke Mr Croker to the extent 
perceived by the company. His gesture was not out of the 
ordinary and not taken by Mr Croker to be particularly 
provocative. Equally, his comment to Mr Croker of itself is 
not sufficient to make him equally to blame: it was made 
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after sticks had been broken, for whatever reason, and Mr 
Lange was upset. There is much in the comments of Fielding 
C. when he said: 

"However, in dealing with workplace differences, it 
is well to remember that you are dealing with men and 
not angels. Employees are apt to act in strange ways, 
especially when all does not go to plan in the 
workplace, and if that reaction is confined to an 
occasional harsh word to a fellow employee then, I 
suspect, in most cases there ought to be no reason for 
despair or drastic action. Things are apt to be said in 
such circumstances which are little more than hollow 
bravado or empty rhetoric and which, with the benefit 
of hindsight, are not likely to be repeated. " 

(UFTU v. Pay-Co, op. cit. at 2498) 
There is evidence that Mr Croker had previously helped to 
clear up broken sticks. The comment to Mr Croker on that 
day and at that time drew a reaction from him that simply 
wasn't warranted, and importantly was not intended by Mr 
Lange. The Commission cannot on the evidence and 
observing Mr Lange conclude that he set out to provoke Mr 
Croker. In fact there is every indication that Mr Lange by 
design avoided contact with Mr Croker, preferring to use the 
other forklift driver to pull sticks. On this day, he had no 
choice. Mr Lange reacted to Mr Croker's approach and some 
"chesting" occurred. After observing Mr Lange, the 
Commission appreciates that he may not have had the 
presence of mind at that precise moment to try to defuse the 
situation, if that was possible, however he deliberately did 
not retaliate. He did not assault Mr Croker nor threaten to. 
He was essentially passive. In those circumstances, and 
based upon the authorities referred to earlier, summary 
dismissal is not warranted. That is not to say that Mr Lange 
is blameless, but the Commission does not find that he 
committed an act of misconduct which justified the action 
taken by the company. 

In fact, Mr Lange did not fight, and did not set out to 
provoke a fight. The Commission did not detect any 
premeditation on his part. 

His good work record, his recent promotion and, despite 
evidence that he may be moody, his lack of propensity to 
violence in ten years' employment are all relevant consider- 
ations. In the Acosta case, the dismissed employee assaulted 
his supervisor and followed it up with a threat, and in that 
case, the seriousness of the actions rendered his previous 
record irrelevant. In AMWSU v. RRIA (Stott's case, 69 
WAIG 985) Stott's persistent and wilful refusal to obey a 
lawful and reasonable instruction was seen as fundamental: 
he was entirely responsible for his own actions and fully 
aware of the likely consequences (at 989). The long service 
of an employee who assaulted another employee and was 
dismissed was considered by the Commission in TWU v. 
MNMC (69 WAIG 3139) but in that case it was not seen 
as diminishing — 

"...the responsibility that he bears for proper 
behaviour towards other members of the workforce. If 
long service of itself was to be a factor which would 
justify an assault, an absolutely untenable situation 
would be created where any worker with long service 
who had a grievance against the supervisor could feel 
that he was entitled to make a physical assault upon that 
supervisor, or other worker, and be freed from the 
responsibility of his actions by the mere virtue of his 
long service. That is not a situation which should be 
allowed to apply or be thought should apply." 

As observed earlier in these reasons, the Commission has 
had the advantage of exhaustive and detailed proceedings 
lasting an extended two and a half days. That is quite 
different from the investigation undertaken by the company, 
and that the Commission after those proceedings has 
reached a different conclusion does not reflect upon it. 

The Commission finds that the summary dismissal of Mr 
Lange was harsh in all of the circumstances. 

Reinstatement is sought and there is now no real practical 
alternative (see Federated Clerks Union v. George Moss Ltd, 
71 WAIG 318 at 321; Braemar Lodge v. FMWU, 71 WAIG 
908 at 911; Portius Pty Ltd v. TWU, 71 WAIG 19 at 22). 

Some evidence was brought about a potential dissatisfaction 
on behalf of some members of the workforce and even some 
supervisors. It is difficult to see how such a sentiment could 
be reasonably held. Mr Lange was described by the company 
as competent, even "quite good", although without a 
mature enough approach to other members of the workforce. 
He was recently promoted and part of a team which holds 
the record for cutting more metres than any other shift. The 
evidence against him reveals an apparent moodiness, which 
he himself acknowledges but relates to the shift work 
worked by him previously, but not now. He has not been 
warned regarding any matters. The fact is that prior to the 
incident, there was no reason to consider his work anything 
other than at least satisfactory to the company and if the 
incident had not occurred, there is no suggestion that he 
would not be employed there still. His loyalty is not in 
question. He has no propensity to fighting and his return to 
the job does not pose a problem from that point of view. It 
was also recognised that in any event "he wouldn't do it 
again". 

Further, it may well be that some members of the 
workforce believe that he deserved to be dismissed. 
However, there were no witnesses to the entire incident and 
those persons have not had the benefit afforded to the 
Commission of a thorough and proper examination of the 
incident. 

Finally on this point, the determination of the Commis- 
sion does not affect the company policy. It remains intact. 

An order will issue reflecting these reasons. Both parties 
put submissions regarding any consequential order to be 
made regarding the wages and other entitlements which Mr 
Lange would have earned between the date of dismissal and 
the date of reinstatement. Such an order usually accompa- 
nies an order for reinstatement (RRIA v. ADSTE, the Pepler 
case, 68 WAIG 11 at 16), taking into account any income 
earned by the employee during that period. Here, there is 
evidence that he did try to get other employment without 
success. The union did acknowledge some responsibility for 
some delay in requesting the hearing of this matter. Also, 
there was a genuine attempt by the parties to resolve the 
matter by conciliation. The bona fides of the company 
cannot be questioned. In the circumstances of the incident 
as a whole, the Commission will order the payment to Mr 
Lange of four weeks' wages. The parties are to discuss the 
manner in which Mr Lange's service is to be dealt with 
given that Mr Lange has been paid out his entitlements. 
Liberty to apply will be reserved to the parties in the event 
that agreement is unable to be reached on this point. 

Minutes of proposed order now issue. 
APPEARANCES: 

Mr T. Daly on behalf of the applicant. 
Mr A. C. Tomlinson on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Wesfi Pty Ltd. 
No. CR 761 of 1991. 

COMMISSIONER A.R. BEECH. 
27 February 1992. 

Order. 
HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr A. C. Tomlinson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

1. That upon presenting himself for duty at the 
premises of the respondent within 7 days of the 
date hereof the respondent shall offer Mr P. Lange 
a contract of employment in the same capacity, on 
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the same conditions and in the same location of 
employment as Mr P. Lange was employed and 
located immediately prior to his termination of 
employment on the 3rd December 1991. 

2. Mr P. Lange shall receive the same level of service 
pay which was received by him immediately prior 
to his termination of employment on the 3rd 
December 1991. 

3. The respondent shall pay to Mr P. Lange the 
wages and other entitlements which would have 
been earned by Mr P. Lange in four weeks of 
employment. 

4. Liberty is reserved to the parties in respect of the 
payment to be made in accordance with Order 3. 
hereof or in respect of the continuity or otherwise 
of Mr Lange's service. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Board of Management, Royal Perth 

Hospital and Others 
and 

Hospital Salaried Officers Association 
of W.A. (Union of Workers). 

No. PSA CR57 of 1990. 
COMMISSIONER J.A. NEGUS. 

28 November 1991. 
Reasons for Decision. 

THE COMMISSIONER: This matter commenced as a 
dispute notified by the Teaching Hospitals group of 
employers who were faced with threats of industrial action 
by members of the Hospital Salaried Officers Association 
of W.A. (H.S.O.A. hereinafter) on 13 December 1990. 

Almost two years prior to that time there had been 
negotiation between the employers and the union regarding 
the proper classification of all the senior management 
positions in the Professional Division of the Public 
Hospitals Award. It was agreed that a bi-partisan committee 
should carry out the review and any salary increases which 
resulted from the work of that committee would have an 
operative date of 1 March 1989. 

The Professional Division Review Group met on 22 
occasions over more than a 12 month period and presented 
their detailed findings to the Teaching Hospitals Executive 
Planning Committee (T.H.E.P.C.) in October 1990. 

The seeds of industrial unrest were immediately germi- 
nated when it became apparent that not only the employers 
but some groups of H.S.O.A. members were less than 
content with the outcome of the review. On 7 December 
1990 the T.H.E.P.C. responded formally to the H.S.O.A. and 
indicated that only some of the recommendations of the 
review would be accepted by the employers. Further 
investigations were suggested in the other areas. 

It was not surprising that the union's reaction was hostile 
and in response to the employers' application (No. PSAC 
57 of 1990) conferences pursuant to s.44 of the Industrial 
Relations Act were convened on 14, 17 and 18 December 
1990. As a result of the conciliation process a set of interim 
arrangements was put into place. The employers agreed to 
pay special personal allowances dating from 1 March 1989 
until the classifications in dispute could be formally 
determined by the Public Service Arbitrator. The allowances 
were to be paid to those officers who had been recommended 
for an upward reclassification by the Review Group. 

Two weeks of hearing days were set aside from 18 
February 1991 and the H.S.O.A. reserved the right to argue 
in those arbitral proceedings for higher classifications than 

those recommended by the Review Group and to argue 
upgradings for all those positions which had been left 
untouched by.the Review Group. 

The hearing commenced on schedule and it soon became 
obvious that the volume of submissions, evidence and 
inspections required was sure to turn this exercise into 'the 
mother of all work value cases'. On 18 March 1991 which 
was the fifth day of hearing alongside four days of 
inspections, the Commission raised the question of the 
personal allowances which had been instituted to restore 
industrial harmony. Mr Lee, who appeared for the employ- 
ers, argued that the allowances should now cease as it was 
highly likely that the money was being paid to some people 
who would not gain a higher classification from these 
proceedings. They would have picked up a windfall bonus 
to which they were not entitled, particularly when the back 
pay to March 1989 was considered. Some $300,000 had 
already been expended in paying the allowances. 

Mr Kirwan was anxious for the payments to continue 
because they provided a powerful incentive to dissuade the 
employers from delaying proceedings any longer. I quote 
directly from his submission because at the end of the day 
it has taken on the status of a prophecy: 

"The employers have had the information since 
September last year and they have still failed to 
respond. Now, as far as I am concerned, the incentive 
has to be there. If the allowances are not there, I would 
make it a guess —a wild guess —and say we may still 
be here on some of these things in August or October 
this year and I think that is totally inappropriate. The 
allowances keeps the incentive on the employers, keeps 
them honest and keeps them coming to the table. 
Again, I bring back to the Commission's attention, in 
1986 when we ran the pharmacists' case, it took over 
10 days of hearings. 

[Transcript p. 361 — Mr Kirwan— 18/03/91] 
On 19 March I made the following statement to the parties 

as 'Interim Reasons for Decision': 
"I now publish, gentlemen, interim reasons for 

decision on the question of personal allowances, agreed 
to by the parties during section 44 conference proceed- 
ings in matter number PSAC57/90. 

The dispute which gives rise to these arbitral 
proceedings originated from an exercise in democratic 
decision-making, undertaken by these parties in an 
attempt to reach negotiated settlements on a plethora 
of outstanding reclassification claims. Groups of allied 
health professional officers were dissatisfied with the 
outcome of an early broad-banding exercise, so it was 
agreed that the parties should jointly undertake a 
full-scale review of all senior management positions 
within the professional division of the Hospital 
Salaried Officers Award. It was also agreed that 
reclassifications resulting from the review would have 
an operative date of 1 March 1989. 

In excess of 140 positions were evaluated and a final 
report was presented by the review group in October 
1990. It was the union's expectation that the employers 
would accept the recommendations of the review group 
and that applications for implementation of the 
reclassifications would proceed by consent before the 
Public Service Arbitrator. The employers indicated that 
they could not endorse some of the recommendations 
and within a short space of time a heated industrial 
dispute was on foot. 

As an outcome of conference proceedings pursuant 
to section 44 of the Industrial Relations Act before the 
Commission as presently constituted, it was agreed by 
the parties that the positions which had not been 
accepted by the employers for reclassification by 
consent would receive a special personal allowance, 
effective from 1 March 1989 and equivalent to the 
classification recommended by the review group. This 
was an interim solution to restore industrial harmony 
while the various claims could be argued in formal 
proceedings. 
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Two weeks were set aside in the month of February, 
with a view to expediting the hearing and determination 
of the claim. It was clearly the desire of all persons 
involved in the negotiations to achieve final resolutions 
by mid-March. Subsequently the magnitude of the task 
became better understood and the parameters of matters 
to be argued were extended, to allow for review, if need 
be, of every position subject to recommendation by the 
review group. 

Without prejudice to any final decision on these 
classification disputes, it is arguable that any one of the 
positions under scrutiny will finally be determined at 
the lower classification preferred by the employers, 
rather than the higher rate currently being paid as an 
allowance. If that be the case, then the payment from 
1 March 1989 will prove to be moneys not justified on 
work value grounds but justified only as one of the 
costs of a disastrous lack of precise two-way communi- 
cation in industrial negotiations between the disputing 
parties. 

Those positions which at the end of the day are 
upgraded will, of course, have salary adjustments made 
accordingly and without loss to the incumbents. 
Common sense and equity demand that the payment of 
allowances which might prove to be unwarranted 
should now cease. For those reasons, I now direct that 
the allowances previously agreed should cease from the 
beginning of the first pay period commencing on or 
after today's date —that is, 19 March 1991." 
[Transcript p. 483-4 —The Commissioner— 19/03/91] 

Mr Kirwan was indeed a prophet in that the final hearing 
of submissions did not take place until 22 October 1991 and 
that concluded some 30 days of hearing and 40 separate 
visits to divers locations. There have been two previous 
investigations by the Commission of salary rates in this 
allied health area. 

In matter No. 191 of 1978, Johnson C. undertook a 
complete review of the rates paid to Medical Laboratory 
Technologists in the teaching hospitals. In his decision he 
was careful to establish precise relativities between the 
hospital technologists and others employed by the State 
Health Laboratories. His decision, delivered on 22 Novem- 
ber 1979 is at 61 WAIG 1964. 

In matter No. 925 of 1982, Fielding C. examined the 
position of hospital pharmacists in a full review. His 
decision was handed down on 27 February 1987 and may 
be found at 67 WAIG 554. 

The instant proceedings have encompassed a much 
broader field in the sense that the Commission has been 
given an overview of the allied health professions generally. 
The claims as such have been limited to the setting of 
appropriate classifications for Chiefs and their Deputies in 
the various professions, but it has been necessary to look at 
the practise of each profession in the hospital setting at all 
of its levels so as to gain some understanding and insight. 

It is fair to say that in this jurisdiction there has not been 
a previous investigation aimed at a total review of the salary 
relativities which should exist in teaching hospitals across 
no less than eight separate professional groups. Mr Kirwan, 
in his opening submissions, said that the Union would rely 
on work value, anomalies and inequities and indeed the 
recently erected structural efficiency principle to underpin 
its arguments for generally higher classifications to be 
awarded than those which the T.H.E.P.C. was prepared to 
offer. Having heard the submissions I am able to agree with 
the view that increases in salaries, if won by these claimants, 
will be the result of demonstrated increases in work value 
or proof that an anomaly or inequity exists in a particular 
instance. In clarifying in my own mind the task facing the 
Commission in this major review I find that the Structural 
Efficiency Principle provides the backdrop against which 
the whole scenario must eventually be properly erected. 

The mainstream of public sector employment in this state 
has been regulated in terms of salary rates since 1985 by a 
broad-banded scale ranging through nine levels. As at May 
1990 these levels encompassed a range of salaries from 

$19,835 p.a. at the base through to $72,086 p.a. at Level 9. 
The classifications above Level 9 need not concern us in 
these proceedings as they apply in the main to Senior 
Executive Service appointments. 

The introduction of the broad-banded scales precipitated 
the lodging of some thousands of reclassification appeals by 
Government Officers who felt that their posts had suffered 
in the conversion to the new scales. It is now history that 
only in rare instances were officers able to demonstrate an 
increase in work value or an anomaly of sufficient 
magnitude to warrant an upgrading. 

In employment areas covered by the H.S.O.A. the 
broad-banding exercise was implemented a little later and 
there was a different set of interest groups involved in 
negotiations. The result was a pattern of twelve bands 
covering, in essence, the same range as the nine bands in the 
other structure. With the benefit of hindsight accompanied 
by the overview gained during the instant proceedings I have 
come to the view that a sound argument could be mounted 
suggesting that the public sector might be better served by 
the H.S.O.A. scales than the earlier model. The existence of 
disparate systems has created some areas of disputation 
which impinge upon the arguments raised in these proceed- 
ings. The parties have taken advantage of the inspections 
conducted to adduce extra evidence which does not go 
specifically to the matters for decision at this time. It has 
been agreed that in later proceedings reference can be made 
to the transcript of the instant matters. The area of dispute 
arises from the imbalance between the two scales where 
Level 6 (C.S.A.) almost equates to Levels 7 and 8 
(H.S.O.A.). Medical laboratory technologists in particular 
come face to face with the problem at the Queen Elizabeth 
Il/State Health Laboratory complex where scientists share 
facilities though they are employed by three distinct 
employers, the State Health Laboratory, University of W.A. 
and Sir Charles Gairdner Hospital. A glance at the scales 
printed in juxtaposition will quickly demonstrate why the 
H.S.O.A. scientist at Level 7 aspires to Level 8 or what is 
seen as complete parity with the State Health employee 
working in the same room at Level 6 (C.S.A.) 

H.S.O.A. Scale Rate Rate C.S.A. Scale 
Per Per 

Annum Annum 
$ $ 

Level 1 (Adult) 19 487 19 835 Level 1 (Adult) 
20 485 20 471 
21 119 21 016 
21 451 21 738 

Level 2 22 386 22 373 
23 021 23 008 
23 752 23 739 
24 258 24 244 
25 004 24 991 

Level 3 *25 886 *25 886 Level 2 
26 572 26 572 

*27 293 *27 293 
28 443 28 055 

Level 4 *29 045 *28 852 
29 947 29 947 Level 3 

*30 875 *30 801 
32 193 31 681 

Level 5 32 880 32 584 
*33 823 *33 823 Level 4 
34 794 34 794 

*35 793 *35 793 
Level 6 37 717 37 717 Level 5 

39 145 39 018 
41 175 40 369 

Level 7 42 260 41 771 
43 636 44 025 Level 6 
45 061 45 558 

Level 8 47 144 47 144 
48 852 48 838 
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H.S.O.A. Scale Rate Rate C.S.A. Scale 
Per Per 

Annum Annum 
$ S 

Level 9 51 435 51 435 Level 7 
53 232 53 232 

Level 10 55 200 55 187 
58 365 58 365 Level 8 

Level 1 1 60 893 60 641 
63 463 63 463 

Level 12 66 988 66 988 Level 9 
69 370 69 370 
72 086 72 086 

* Indicates the incremental points of the specific callings 
professional rate —i.e. I^vel 3/5 (H.S.O.A.) — Level 2/4 
(Clause 7) (C.S.A.) 

A further glance at the comparative table places in 
perspective the importance of these claims to certain of the 
senior hospital employees involved. If the upper echelon can 
establish a relativity or parity with Level 9 public service 
positions there is a potential for an improvement in their 
remuneration of the order of 13.6%. Similar possibilities 
arise for incumbents at Levels 9. 10 and 11 (H.S.O.A.). 

When one notes the possible rewards at stake along with 
the nature of the training and education of the incumbents 
it is little wonder that the written and oral submissions 
placed before the Commission were remarkable in their 
presentation, their attention to detail and in the level of 
support preferred by leading academics and eminent 
members of the scientific and medical community. The 
voluminous paperwork and the expert witnesses were in the 
main directed to the question of work value and it was the 
Union's and its members' choice to follow that path. 

In addition there was considerable debate on the question 
of the implementation of equal pay for women across the 
nation and it was strongly argued that the employers were 
entrenching an historic sex discrimination which has been 
identified as having disadvantaged women ever since they 
have been in the workforce. 

The Union says that female dominated professions are 
informally downgraded in the minds of the employers, 
resulting in a situation where pharmacists and medical 
technologists are happily placed at the top of the tree but the 
chiefs of physiotherapy and occupational therapy depart- 
ments for example are seriously undervalued because those 
professions are predominantly female. 

This issue is raised at the outset because it is a generic 
and philosophical question and must be disposed of in short 
order. It was the concentration almost to the extent of 
fixation, on the single issue which caused me to allude 
(supra) to the need for a clarification at the outset of the true 
task facing the Arbitrator. I have no wish to in any way 
denigrate the submissions or the professional efforts of any 
of the officers whom it was my privilege to meet and to 
speak with throughout this lengthy exercise. It is a rare 
experience for any citizen to have the opportunity, without 
suffering serious illness, to spend as much time as I have 
now done in and around hospitals and other institutions, 
observing the work of and conversing with Medical 
Librarians, Social Workers, Pharmacists, Speech Patholo- 
gisls, Medical Laboratory Technologists, Physiotherapists, 
Dietitians and Occupational Therapists. 

In this day and age, miracles have become commonplace 
and are performed on an almost daily basis in hospitals. The 
layperson must guard against the possibility of being swept 
up in the euphoria which the mass media, particularly 
television, have created around the miracle workers. The 
advocates for the T.H.E.P.C. were careful to warn the 
Commission on a regular basis to avoid the trap of allowing 
emotive issues to intrude upon proper wage fixing criteria. 

I took several opportunities in open conversation and on 
transcript to lest with eminent experts, the theory that there 
was indeed an informal hierarchy of allied health profes- 
sions in existence. The uniform response was that all eight 
callings are seen as equally important. An impression lingers 
that the professions which are governed by legislation and 

require registration of practitioners who may offer independ- 
ent, subsidised treatment to patients in the private sector are 
accorded some advanced social status by members of the 
other professions. Perhaps that is a layperson's admiration 
by association. A practitioner who can treat a patient and 
hasten recovery is seen no doubt in a similar aura to the 
doctor. 

Let there be no misunderstanding that 'demarcation' as 
an industrial issue is just as alive and well in hospitals as 
it is on building sites, albeit it may be described in more 
polite and academic language. Medical practitioners giving 
evidence were quick to re-affirm their predominant and 
superordinate role in the decision making process in 
hospitals lest it be thought that Pharmacists for example 
have the authority to override the doctor's instructions in 
some circumstances. 

I turn again to the vexed issue of work value in relation 
to the allied health professions and reiterate that much of the 
argument and submissions on that topic do not require 
analysis and response from the Commission. They were 
aimed at winning a battle which has already been conceded 
by agreement. The full investigation was useful and 
interesting of itself and provided the Commission with a 
unique opportunity to develop an overview and a more 
complete understanding. On the evidence of the employers 
and on the facts as revealed it is clear that the work value 
of each of the eight professions per se is equal and is 
universally accepted as being equal. 

On that premise then, one of the tasks facing the 
Arbitrator is to examine the proper remuneration of Chiefs 
and Deputy Chiefs on the basis of their managerial and 
supervisory functions, with little reference to the particular 
profession being practised. There will be an element of 
professional leadership to be recognised but that will happen 
almost automatically from the nature of the base level 
workers being supervised. 

In a large clerical/administrative workplace a group of 
thirty to forty officers at Levels 1 to 3 (C.S.A.) might be 
managed by a Level 5 officer who will have managerial and 
supervisory functions quite comparable with some of the 
Chiefs under review. The Chief's positions will gain higher 
classifications to some extent merely because the persons 
being supervised are on professional gradings. There will be 
a need for caution so as to avoid double counting. The tasks 
of management and supervision will require their own 
generic skills and abilities and there is little evidence to 
suggest that management of professional officers, their 
workplaces and equipment is inherently more complex or 
difficult than management of clerical workers or indeed blue 
collar workers. It might well be argued that members of 
professions are easier to manage because they are self 
regulating and need little supervision and guidance in the 
day to day practice of their professions. 

To avoid the trap of gender discrimination and to allay 
strongly expressed concerns and suspicions of the Union's 
members in that regard, the task of the Arbitrator in this 
review will be to concentrate on the elements of the 
leadership roles which relate to management, supervision 
and administration rather than the practice of the profes- 
sions. The resultant classifications will depend upon the 
comparisons made and the relativities thus established. 
Some of the officers affected by the outcomes will of course 
say: "Well! If it's just a numbers game then our argument 
can't succeed!"—The listener to such a comment is left 
with a nagging doubt or a fear of inadequacy. It implies that 
there might exist some magic prescription or hidden secret, 
written in Sanskrit perhaps on tablets buried near the Dead 
Sea. All we mere mortals need do is discover the cache and 
find a guru to translate for us then we can share the wisdom 
of those who disparagingly refer to the classification process 
as 'just a numbers game'. 

The sombre reality is that basically it is a numbers game. 
Whether the Hay system or the Bipers or some other formula 
is used as a tool to assist in the overall task of assessing work 
value, at the end of the day the manager of five employees 
cannot hope to gain equal status with one who manages 
fifty-five. Of course due regard must be given to other 
factors. In the hospitals there is at least one position which 
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stands alone with no subordinates but the Chief is still 
responsible for management of resources and more impor- 
tantly for the provision of the particular professional service 
to that hospital. For each service then we will need to give 
due recognition to the management of all the resources, 
human, equipment and production and to the budgetary tasks 
as well as the supervision of the personnel. 

A complete review should result in a carefully balanced 
matrix or chart on which one might reasonably authorita- 
tively mark in each of the positions studied. That would not 
be the end of the task. These professions are practised in the 
Health Department and in various other agencies, so there 
arises a compelling need to ensure proper comparisons and 
relativities which will be valid right across the public sector. 
That is the key task for the Public Service Arbitrator who 
oversees the broad-banded classification scales which are 
incorporated in all of the public sector salary awards and it 
is a task which has been made even more imperative by the 
requirements of the Structural Efficiency Principle. 

The point at which the most obvious interface occurs will 
become the cornerstone or the lynch pin on which to anchor 
the complex matrix that we will be seeking to erect. Not 
surprisingly, the profession of medical technology in all of 
its specialities chooses itself for the linking role and it is a 
happy coincidence that the fullest review previously 
undertaken provides us with a definitive and unquestioned 
statement of the proper relativities as they stood in 1979. 1 
will refer in some detail to the Johnson decision later in these 
reasons. I turn now to a consideration of some general issues 
which should be canvassed before dealing with the 
professions separately. 
General Issues 

In each profession, new graduates who obtain employ- 
ment, are accepted as being in an extension of their 
academic training and are remunerated accordingly. They 
are classified Level 2/4 (Clause 7) (C.S.A.) or at Level 3/5 
under the H.S.O.A. scales. That grading starts them at 
$26,533 p.a. and incorporates five further incremental 
movements on an annual basis which brings the end rate to 
$36,688. Those are the November 1991 rates, which 
incorporate a 2.5% increase over the comparative chart 
(supra). 

I have reason to believe that the rationale which underpins 
the Level 2/4 (Clause 7) classification and its associated 
incremental progressions may not be widely understood 
across the public sector. It is possible that in some 
workplaces the situation has been misinterpreted and I am 
reasonably certain that the related concept of criteria 
progression has taken on an air which was never envisaged 
by its creators. 

The erection of the Structural Efficiency Principle, 
predicated upon the provision of career paths and the 
establishment and maintenance of appropriate relativities 
across all areas of employment, demands that we seek to 
achieve a commonality of approach at least across the public 
sector. Such a common approach must also take care not to 
discriminate between these professional callings and cleri- 
cal/administrative officers nor indeed those employees 
whose skills are based on trade qualifications associated 
with their functions. Basic principles must be applied even 
handedly whether we are considering workers at 80% or at 
180% of the tradesperson's rate. 

The parties to public sector salary awards have been 
implementing one phase of the award restructuring or award 
modernisation process for some time now with their joint 
study of skills resource management. It is my understanding 
that one outcome of the process of skills identification and 
more precise job definition will be a new approach to the 
concept of incremental progression. When the skills 
required for the efficient operation of an enterprise have 
been identified and classified into a hierarchy then training 
opportunities will no doubt be made available to allow 
acquisition of those skills by employees. 

Presumably employees will advance through the sub- 
strata of salary increments within a broad-band as rapidly 
as they can demonstrate the possession and application of 
the required skills. 

For the present I propose to focus my comments on 
current practices in the hope of achieving some improve- 
ment in them. There is a concern felt that there is a 
widespread ignorance of the rationale which supports the 
existence of 'annual' incremental salary increases within 
each of the broad-banded salary levels. A similar concern 
was expressed by the Full Bench of the Australian Industrial 
Relations Commission in their October 1991 National Wage 
Decision. 

"The scope for performance-based pay within the 
context of paid rates awards also needs to be 
considered. We have no problem in accepting the 
concept of performance-based pay or other types of 
payment-by-results schemes where performance is 
directly related to output, nor do we have difficulty 
with a range of payments, consistent with the external 
market, wherein there is scope to recognise superior 
performance. We do, however, have difficulty with 
arrangements whereby existing paid rates are used as 
the basis for application of performance-based pay in 
such a way that the prescribed paid rate is considered 
appropriate for unsatisfactory performance. Such 
schemes have come to the Commission's attention." 

I suspect that the vast majority of public sector employees 
who achieve an incremental salary increase do not realise 
that they have done so as the result of a searching inquiry 
into the quality of their performance during the preceding 
year. The close linking of performance appraisal with the 
gaining of a salary increment has not as yet fully occurred 
in the ethos of the public sector workplace. I make that 
observation because it is relevant to the special arrangement 
which prevails for the professional callings subject to this 
review. 

As noted earlier, there is a guaranteed movement through 
six increments spanning three levels during the first six 
years of post-graduate employment. At that point further 
upward movement, as a general rule, depends upon 
competing for and winning advertised vacancies as and 
when they occur. That has been the traditional and time 
honoured method of career advancement in the public sector 
and it has been the only way in which superior performance 
has been recognised and rewarded. Employees in some of 
the professional callings have been extended an extra 
privilege, in that criteria progression has been made 
available to them. 

The Public Service Commissioner outlined the general 
principles governing criteria progression in a circular dated 
31 January 1989. It is my belief that the extension of the 
privilege was intended to provide a mechanism for 
professional officers who were worthy of promotion to be 
able to achieve some career advancement despite there being 
no vacant items available for advertisement at the higher 
levels. It is a concept which fits squarely within the career 
paths notion of the Structural Efficiency Principle and it 
seems to me that the time is ripe for the industrial parties 
to devise some model pyramid structures which might 
provide a framework against which a member of a 
profession could measure and assess some reasonable career 
aspirations. 

I am aware that criteria progression has been applied in 
practice in at least two agencies in what can only be 
described as a thoughtless fashion. The employees have 
developed an expectation that reaching the top increment of 
the base range without any disciplinary blemish creates an 
automatic entitlement to move into the next level (Level 5 
C.S.A.). Corrective action is on foot but would not have 
become necessary if the rationale which justifies the Level 
2/4 progression had been clearly and universally understood. 
If there is to be a system of criteria progression to 
compensate for lack of promotional items, and I think there 
is a place for such a system in the allied health area, then 
it would need much more precise definition and guidelines 
than has been the recent experience. 

It would be reserved for the exceptional as opposed to the 
commonplace, as a recognition of superior performance 
and/or post graduate studies and the number of opportunities 
might well be restricted by the dimensions of the pyramid 
model. Even handed application of general principles would 
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require clearly defined criteria, stringently applied by 
disinterested arbiters with an underlying requirement that 
the more specialised skills and knowledge have not merely 
been attained but are in fact being exercised. 

The rationale which underpins the six step progression 
through the full range of three broad-banded levels should 
be clearly stated so as to dispel some of the cloud of 
misconception which I suspect pervades many minds in the 
public sector. The regular salary increases are a recognition 
that a graduate with a newly acquired baccalaureate degree 
is but an apprentice in relation to the effective practice of 
the profession. The early years on the job provide an 
opportunity for the tyro, under the supervision and guidance 
of more senior colleagues, to continue to develop further 
expertise and knowledge relating to the practice of the 
profession. The work value of the practitioner will increase 
year by year and that increasing value will be recognised by 
the significant salary increases. 

It follows axiomatically that an 8% pay rise should not 
occur at the stroke of a pen. If it is justified by increasing 
work value then it should be awarded on the basis of real 
evidence that the professional development and experiential 
growth has in fact occurred. It might be reasonable to expect 
then that a performance appraisal system for professional 
officers would be even more carefully structured and 
implemented than might be acceptable for public servants 
moving through annual increments of a single broad-band. 
Given that the extra payments are directly related to 
performance linked accumulation of knowledge and exper- 
tise, it follows inexorably that one qualifies for the annual 
increase, not by growing older but by practising the 
profession. Logic dictates that a part-time employee 
working 0.4 time would need 2,/2 years of experience to 
build up a year's worth of expertise and qualify for payment 
of the 'annual' increment. To follow a different course 
would tend to impugn the integrity of a system whose 
legitimacy relies upon the rationale outlined above involv- 
ing, as it does, continuing professional practice with use and 
consolidation of the inherent skills. 

The next axiom is that professional officers who reach the 
top increment of the base level can be considered to be fully 
fledged in their calling and able to practise with minimal 
supervision. By definition, they will be expected to 
participate in sufficient post-graduate study, seminars, 
conferences and the like to keep pace with the ongoing 
development which is a feature of every profession. 

This activity is expected and required, merely to keep 
pace, not to qualify for additional rewards (See also Fielding 
C.-No. 925 of 1*982-67 WAIG 554). It is arguable that 
a large number of employees might be content to continue 
to practise their profession at a fair average quality standard 
for the remainder of their working lives; they should lose 
nothing in dignity or respect for making such a choice but 
there can be little argument for increasing their reward. 
Perhaps in a pyramid structure aimed at the creation of 
career paths some mechanism might be developed to allow 
a small cadre of that group to advance one level, but a long 
lime span, dedicated performance and clearly defined tests 
stringently applied would be vital features of such an 
innovation. It is the misuse of criteria progression which has 
created false expectations in some areas to the extent that 
Level 5 is seen by some to be sitting above the Level 2/4 
range as a further, automatic, incremental step. 

The Auditor General might well question why a public- 
sector employer, expending public funds, would choose to 
pay a group of employees $42,815 p.a. to carry a workload 
which is within the capacity of a group of equally well 
qualified employees who can be employed at $36,688 p.a. 

It is my impression that criteria progression has not been 
widely used in the allied health professions in the Teaching 
Hospitals. I say again that in my view there is a place for 
criteria progression, properly defined and applied, in this 
sphere of scientific and professional endeavour. The need 
arises from a dichotomy remarked upon by Johnson C. and 
noted during these proceedings to be in existence in other 
professions as well as medical technology. Johnson C. was 
urged to give recognition by way of classification to those 
technologists whose special achievements had gained them 

a significant reputation. He rejected the proposition in the 
following passage; — 

"It also was made very clear that each technologist 
takes considerable pride in his work, particularly that 
related to the developmental and specialist side of the 
profession so much so that those from the hospital 
service tended to see pre-eminence in their work when 
compared with work done by the S.H.L.S. Similarly the 
reverse occurred. 

The situation comes about this way. As technologists 
gain experience, the broad based divisions (Haematol- 
ogy, Histopathology, Biochemistry or Microbiology) 
are split into sections. Each section is capable of 
specialisation so that the technologist who spends some 
years in a section builds up a level of knowledge that 
is unique to the section. In the process of gaining that 
knowledge, the technologist is usually involved in 
developmental work either on his own initiative or as 
part of his medical specialist's research and it is often 
the case that the technologist is acknowledged to be the 
authority on, or the initiator of a particular process. The 
evidence before me contained many such examples and 
it is easy to see how a technologist may see his own 
area of research and development in a more favourable 
light than that of another technologist. 

It is suggested by the applicant that such attainment 
should be rewarded by classification in the same way 
as has been the case in the S.H.L.S. In evidence the 
Principal Technologist saw the seven S.H.L.S. posi- 
tions as falling into a special category not paralleled in 
the hospital service. For my part I do not see it as the 
Commission's task to identify such persons. The 
purpose of the proceedings is to fix rates of pay for 
technologists who are required by their contract of 
service to carry out particular duties. If such special 
persons exist then they are appropriately dealt with in 
proceedings under the Hospital Salaried Officers 
(Classification Review) Agreement. I must operate on 
the basic assumption that each level will be occupied 
by technologists with relevant experience and qualifi- 
cation in an ordinary hierarchical arrangement. Such a 
system cannot accommodate the employee who, 
because of personal attributes, contributes far and 
above what would normally be required. 

It goes without saying that the developmental work 
referred to is part of the duties of most of the more 
senior positions and a technologist who does not 
contribute can be said to be failing in his duty. Such 
comment obviously excludes those who occupy posi- 
tions which do not permit developmental work. There 
are those that contribute more than others and again this 
appears to be a function of the particular position and 
does not in my view justify distinction in the wage 
fixing process." (61 WAIG pl969) 

A decade or more further on, I have been favourably 
impressed by the number of examples cited, across the allied 
health professions, of officers who have achieved pre- 
eminent status through their scholarship or their research. 
There are numerous examples in this State of persons who 
have achieved national or international recognition as 
experts in their fields. It is not necessary or indeed usual for 
these achievers to be the Chiefs or Heads, of their 
departments. As Johnson C. has noted, in the medical 
technology field, the officer who is promoted to the tasks 
of supervision and administration becomes a generalist and 
the specialist expertise in limited fields is often developed 
by officers at levels beneath the Chief in the structure. I take 
the view that in any workplace, especially in the public 
sector, excellence should be encouraged, recognised and 
rewarded. Further to my earlier comments suggesting that 
a drastically revised method of criteria progression be used 
as an adjunct to the promotion system, I strongly support the 
creation of personal classifications as an appropriate 
recognition for those officers who earn international 
accolades. Applications should emanate from the profession 
and be strongly supported from within and outside the 
workplace. I would envisage the decision making panel 
having access to advice on professional issues and on wage 
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fixing principles. I would expect them to be as niggardly 
with their favours as are the Committees charged with 
bestowing professorial chairs at universities jealous of their 
hard won reputations. 

There may be some objection raised to the concept of 
awarding personal classifications for excellence on the 
grounds that it creates 'structural impediments'. I take that 
to mean that some difficulty is envisaged with the notion of 
a titular head of department or section being placed in a 
position where a subordinate has an equal or higher salary 
level. I have great confidence in the ability of professional 
officers, with acknowledged intellectual prowess, being able 
to resolve any apparent anomalies in practice. They should 
be easily able to distinguish areas of specific professional 
competence from those where they must defer to the 
administrative authority of a duly appointed Chief or 
Deputy. 

This aspect impinges upon another matter raised through- 
out these proceedings, a general issue which arose on each 
occasion that we examined a profession which was small in 
numbers in a particular hospital. A typical pattern uncovered 
would have several Level 3/5 (base grade) officers and 
perhaps a similar number at Level 6. It was suggested that 
the Level 6 grade would take in 'seniors' who were leaders 
of small teams and others who qualified for the higher level 
by pursuing a speciality. The next leg in the argument was 
that the Deputy Chief position should be set well above the 
'seniors' so as to avoid that same 'structural impediment' 
problem. 

My response to that is one of some surprise at the 
existence of Deputy positions in some sections where 
numbers are relatively small. I have referred earlier in these 
reasons to my ready acceptance of the status of Chief being 
accorded to an officer standing alone because the generic 
responsibilities inherent in providing the service will rest 
upon the single officer and will be recognised in the 
classification. Those responsibilities will grow as the work 
of the section expands and a time will come when the Chief 
will have so much administrative and supervisory work that 
there will not be time to carry a case load. At this stage of 
development it seems usual for the next most senior officer 
to be identified as the person who will deputise for the Chief 
at time of leave or other absence. Although this person is 
no doubt already a 'senior', the title of Deputy is awarded 
and a higher level seems obligatory. 1 cannot imagine that 
in small departments anyone would seriously argue that 
there is more administrative and supervisory work than one 
person can handle at this time, so one is faced with a 
situation where it is argued that the Deputy's status in the 
hierarchy must be structurally protected when one's mind 
is concentrated on wondering what is the justification for the 
existence of a position of Deputy Chief given that the 
indians are notably few in number. 

I do not quibble with identifying the person who is 
seond-in-charge but I have equally little difficulty accepting 
that a 'Deputy' and a 'senior' can exist comfortably side by 
side on Level 6 classifications with no confusion arising as 
to who is in charge of what.One further general issue 
requiring comment is the general nature of this review. It has 
been characterised as a major work value case covering the 
period from 1979 to 1989 and I have noted earlier that this 
is the first occasion in this State on which an arbitrator has 
simultaneously reviewed the work of eight allied health 
professional groups. The specific positions under review 
have been the Chiefs and Deputies in the teaching hospitals 
and it would be perpetuating a myth if the impression was 
conveyed that all of those positions have languished without 
examination for a decade. On the contrary, it was demon- 
strated during these proceedings that some incumbents have 
been remarkably assiduous in attempting to improve their 
positions by making regular appeals to the Hospital Salaried 
Officers Review Committee. 

Medical Laboratory Technologists 
1 turn now to the views I have formed on the proper 

classifications and relativities which should prevail from 
March 1989 for the positions which have been debated in 
these lengthy proceedings. The Johnson decision on Medical 

Laboratory Technologists and the Fielding decision on 
Pharmacists have been closely studied and I should state at 
the outset that I find no reason to quarrel with any of the 
observations made or conclusions drawn by my colleagues. 
The most remarkable feature lies in Johnson C.'s study of 
the laboratory services which one reads with an increasing 
sense of deja vu and a wish that one might be able to 
delineate the situation with such clarity. It is apparent that, 
in relative terms, little or nothing has changed. The interface 
continues between private, hospital and State Health 
Laboratories. Positions in the State Public Service continue 
to provide the benchmarks and the criteria against which the 
hospital posts must be measured. The T.H.E.P.C. continue 
to take the view that certain positions across the hospitals 
should be aligned with each other and those agreed 
relativities have been put to the Commission as agreed facts 
with the request that they not be disturbed. The agreed 
equivalences are as follows: 

The Chief Technologists of the Biochemistry, 
Haematology, Microbiology and Pathology laborato- 
ries at Royal Perth Hospital have been determined at 
the classification of C3.7 which converts on broad- 
banding to Level 10. The four corresponding positions 
at Fremantle Hospital and at Princess Margaret 
Hospital are determined at C14.8 which converts to 
Level 9. The Chief of Histopathology at King Edward 
Memorial Hospital is determined at C3.7 converting to 
Level 10, but this post stands alone with no agreed 
equivalences. 

The four positions of Assistant Chief at Royal Perth 
Hospital are determined at C3.5 converting to Level 8 
and the Senior M.L.T. in charge at Royal Perth 
Rehabilitation Hospital is equated to those assistants by 
consent. The eight posts of Assistant Chief at Fre- 
mantle and Princess Margaret Hospital have been 
determined at C3.4 converting the Level 7. 

The Haematology laboratory at Sir Charles Gairdner 
Hospital is not included in an agreed equation. The Chief 
and Assistant positions are determined at C14.9 (Level 9) 
and C3.4 (Level 7) respectively. Two Senior-in-Charge 
posts at King Edward Memorial Hospital have been 
determined at C3.5 (Level 8). 

In the summary immediately foregoing, some fourteen 
Chief and sixteen Deputy or Assistant positions are 
delineated. The H.S.O.A. advocates in these proceedings 
have argued for the equivalent of Level 11 for all of the 
senior posts and Level 9 for each of the assistants. The 
threshold question for this subset then will rely on the 
comparisons placed before me by the parties. Can these 
chiefs of laboratories be equated in work value with officers 
at Public Service Level 8 employed in the State Health 
Department or the Government Chemical Laboratories? Can 
the deputies establish true relativity with Public Service 
Level 7 rather than Level 6 which provides the benchmark 
recognised by the T.H.E.P.C.? If the latter group fail in that 
argument, can a separate claim succeed in bringing the 
Assistants at C3.4 on to a plateau with the C3.5 group thus 
achieving all of the increments of Public Service Level 6. 

This last is to some extent a generic issue, subject to a 
further application wherein the H.S.O.A. argues strongly 
about the perceived inequities and anomalies discovered in 
combined laboratories where S.H.L.S. and S.C.G.H. tech- 
nologists work cheek by jowl on different salary rates. 

The administrative positions at the Government Chemis- 
try Centre were the subject of some evidence and inspec- 
tions. On the face of it, the Centre appears to have been 
classified more generously than the State Health Laborato- 
ries and that is a circumstance which will no doubt attract 
the attention in due course of the Public Service Commis- 
sion officers. One obvious difference in the structures, noted 
by Johnson C. at p. 1967 of his decision, is the level of 
autonomy exercised by the officers at the Chemistry Centre 
by comparison with what appear on the surface to be equal 
positions at S.H.L.S. and the hospitals. 

Be all that as it may the S.H.L.S. positions provide the 
benchmarks against which true like with like comparisons 
may be drawn when one is assessing the hospital posts. It 
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is useful at this point to recall the relationships between the 
H.S.O.A. and C.S.A. salary scales at the levels, above the 
automatic base range, where they do not precisely match. 

CLASSIFICATION 
S.H.L.S. H.S.O.A. 

ESTIMATED STAFF 
CONTROLLED 

F.T.E.'S (M.L.T.'s) 

H.S.O.A. Scale C.S.A. Scale 

Annum 
<c 

Annum 
C 

Level 6 37 717 
39 145 
41 175 

4> 
37 717 
39 018 
40 369 

Level 5 

Level 7 42 260 41 771 

43 636 44 025 Level 6 
45 061 45 558 

Level 8 47 144 
48 852 

47 144 
48 838 

Level 9 51 435 
53 232 

51 435 
53 232 

Level 7 

Level 10 55 200 55 187 
58 365 58 365 Level 8 

Level 11 60 893 
63 463 

60 641 
63 463 

Level 12 66 988 
69 370 
72 086 

66 988 
69 370 
72 086 

Level 9 

The union claim for the Chief M.L.T.'s says, in essence 
that all of the Chief's positions should be equated with the 
full range of Pubic Service Ixvel 8. The employers' 
determination places the Chiefs of the largest hospital 
laboratories (Level 10 H.S.O.A) just half a step behind the 
S.H.L.S. Assistant Principal Technologists at Level 8 
(C.S.A.) but that gives them a simultaneous half step 
advantage over the Assistant Principals (Level 7 C.S.A.) 
who control smaller laboratories at S.H.L.S. That half step 
carries further down the line to distinguish the latter group 
from the nine Chiefs who have been determined at Level 9 
H.S.O.A. 

The following table may assist in our comprehension of 
the distinctions which the T.H.E.P.C. apparently draw 
between the several positions. 

POSITION CLASSIFICATION ESTIMATED STAFF H.S.O.A. S.H.L.S. H.S.O.A. CONTROI LED CLAIM 
F.T.E.'S (M.L.T.'s) 

Asst. Princ. Tech. L8 130 (49) 
(Combined Microbiol- 

ogy) 
Asst. Princ. Tech. 1.8 148 (61) 

(Branch Lab Services) 
Chief-Microbiology— C3.71.I0 55 (16) LI 1 
RPH 
Chief-Hacmatologv — C3.7/L10 50 (32) LI 1 
RPH 
Chief-Biochemistrv— C3.7/L10 48 (22) LI I 
RPH 
Chief-Pathology-RPH C3.7/L10 31 (U) LI I 
Chief-Pathologv — C3.7.TJ0 62 (31) LI 1 
K.EMH 
Asst. Princ. Tech L7 56 (28) 
(Combined Biochemis- 
try) 
Asst. Princ. Tech L7 54 (9) 
(Technical Services) 
Lab Tech. in Charge 1.7 44 (16) 
(Combined Histopathol- 
ogy) 
Snr. I.ab Tech. L7 30 (14) 
(Microbiology) 
Lab Tech. in Charge L7 35 (14) 
(Virology) 
I.ab Tech. in Charge 1.7 32 (8) 
(Public Health) 
Chief-Combined Haema- C14.9T.9 33 (24) LI 3 
tology 

-SCGH 
Chief-Haematologv — CI4.8/L9 20 (13) LI 1 
FH 
Chief-Haematologv — C14.8/Ly 13 (6) LI 1 
PMH 
Chief-Microbioiogv — C14.8'L9 17 (8) LI 1 
FH 
Chief-Microbiology— C14.8/L9 22 (10) LI 1 
PMH 
Chief-Biochemistrv — C14.8 1.9 18 (12) I.ll 
FH 
Chief-Clin Chemistrv — C14.S/L9 14 (8) LI 1 
PMH Chief-Histopathology — 04.81.9 11 (6) LI 1 
FH 
Chief-Pathology — PMH C14.8 1.9 9 (4) LI 1 

Asst. Chiefs X 4-RPH 1 L9 
Snr Tech. in Charge- 
RP(R)H C3.5/1.8 L9 
Snr Tech. in Charge- 15 (8) 1.9 
x 2 — KEM H ~ J 11 (8) 
Asst. Chiefs x 4-FH 1 L9 
Asst. Chiefs x 4-PMH [ r, . , 7 1-9 
Asst. Chiefs (Combined f 1-9 
— SCGH Haematology) ] 

A careful study of the table reveals the logic of the general 
pattern favoured by the employers and underlines the 
difficulty facing the incumbent of any one of the hospital 
posts in convincing an arbitrator that an anomaly or inequity 
exists and should be rectified. It should be noted that officers 
holding the old C3.4 classification at the top increment have 
on conversion been awarded a personal allowance at Level 
8.1 which leavqs them a mere half-step behind the Assistant 
Chiefs in the major hospital laboratories. 

On the evidence presented I have not been persuaded that 
the new Level 11 classification is warranted for any of the 
Medical Laboratory Technologist positions. I am comforted 
in this view by the information that two typical positions 
which do attract Level 11 are the Director of Corporate 
Services at P.M.H. and the Director of Administration at 
Fremantle Hospital who have subordinates numbering 434 
and 569 respectively and are both included on the hospital 
executive. It is my understanding also that the sole position 
at Level 9 (C.S.A.) in S.H.L.S. is Principal Technologist. 

When Level 10 has been established as the ceiling then 
the constraints of 'structural impediments' dictate how all 
the other posts fall into their proper places in the scheme of 
things, with one exception. The combined Haematology 
Laboratory at S.C.G.H. does not fit readily into either of the 
main groups and I note that the Chief position at C14.9 had 
been recognised as slightly more onerous than the Fremantle 
and P.M.H roles. There was no impropriety in the broad 
banding conversion which appeared to pull the position 
down rather than push it up. The nett effect is to leave the 
position inequitably treated by comparison with the Lab. 
Tech in Charge group at S.H.L.S. Level 7 who are 
geographically close by. In my view the solution to the 
problem is to reclassify the position in question to C14.10 
with effect from 30 September 1990. This allows for a 
conversion to Level 10 which may be characterised as 
generous but the necessity to work through an increment 
minimises the fiscal effect of the back pay involved. In 
similar vein, the predicament of Mr Cale was canvassed 
extensively in these proceedings and there is clear evidence 
that in March 1989, he and Mr Xenoris were of equal status 
while employed side by side under different awards. 

Mr Xenoris enjoyed a Level 6 (C.S.A.) classification so 
it follows that Mr Cale should have had access to the top 
increment of the new Level 8 (H.S.O.A.). Now I am 
uncertain of Mr Cale's exact work history but I suspect that 
my purpose can be accomplished with a ruling that his 
position in March 1989 should be classified at C3.3/6 
requiring him to take five incremental steps to reach the top 
of L6 (C.S.A). The next step in the process is to identify the 
creation date of the Assistant Chief or Deputy position now 
occupied by Mr Cale. It occurred sometime after 27 April 
1990 but no later than 9 August 1990 and was occasioned 
by the retirement of Mr Xenoris. The ensuing re-organisa- 
tion placed three officers with Level 6 (C.S.A.) classifica- 
tions in positions subordinate to the Assistant Chief. It is 
clear that the post should be classified Level 7/8 (H.S.O.A.) 
thus distinguishing it from all of the other Assistant Chief 
positions under consideration in this group. 

I am careful to go no further at this point so as not to 
pre-empt the question of a possible Level 7/8 (H.S.O.A.) 
classification for some positions which are not designated 
as Deputy or Assistant Chiefs. Submissions on that dispute 
are part-heard and a key question in my view is the relative 
efficiency and effectiveness of the two methods of spanning 
eight salary increments from $37,717 to $48,852. The 
C.S.A. scale ranges through Levels 5 and 6 at those points 
while the H.S.O.A. carries the same salaries through Levels 
6,7 and 8. 
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I turn now to the remaining M.L.T. positions not yet dealt 
with in these reasons. The Department of Clinical Immunol- 
ogy is split between two sites at R.P.H. and S.C.G.H. At 
March 1989 there was a Senior Technologist in Charge at 
each location and both positions have been determined at C 
3.5 converting to Level 8. The union claims Level 9 on the 
premise that the roles are equivalent to the Assistant Chief 
positions for which Level 9 is also claimed. I accept the 
equivalence and on that basis the proper classifications are 
C 3.5 as determined by the employer. In October 1989 there 
was a reorganisation resulting in the creation of a Chief and 
Assistant Chief positions which have been determined at C 
3.7 and C 3.5 respectively. The comparison with the four 
major laboratories at R.P.H. is endorsed. On the evidence 
presented I would be surprised if there were not several 
applications for personal classifications on the grounds of 
achievement emanating from this section if and when an 
appropriate mechanism is created and activated. 

Again at R.P.H. there exists a Department of Neuropa- 
thology against which there is no benchmark for purposes 
of comparison. It is a centre for research and it provides 
information to the nation and to the world. 

The positions of Senior M.L.T. in Charge and Senior 
M.L.T. have been determined by the employers at C 3.5 and 
C 3.3 respectively. It was argued that the Senior in Charge 
is in every way a Chief's role and that due weight should 
be given to the supervision, assistance and instruction which 
must be offered to several persons who are undertaking 
research or post-graduate studies in this laboratory. I am not 
persuaded to alter the classification of the subordinate 
position but some recognition as a Chief seems warranted 
for Mr Jacobsen. He should be given that status and a 
classification of C 3.6 from March 1989. A further 
adjustment to C 14.8 should take effect from 30 September 
1990 so that on conversion to broadbanding the classifica- 
tion will be a full range Level 9 equating with the Chief 
posts at Fremantle and P.M.H. 

The final position seeking recognition in the Chief 
Technologist group is that of Senior M.L.T. in Charge of the 
Research Centre at R.P.H. The arguments raised were 
similar in many ways to those in favour of the Neuropathol- 
ogy facility. 

There are numbers of people making use of the laboratory 
who come under a level of control and supervision from the 
Chief Technologist but they are not seen to be part of the 
formal establishment. The Research Centre incorporates the 
animal house which brings with it a whole new set of 
problems, responsibilities and on occasion, crises. Within it 
there is a facility which allows personnel to be trained in and 
to practise the techniques of microsurgery. The position of 
Deputy or Senior in this research centre is not one that I am 
inclined to alter although it will no doubt be considered 
further in the Level 7/8 debate. Mr Henderson's position 
should receive the same movements as outlined for the 
neuropathology Chief. That is a reciassification to C 3.6 
from March 1989 and a further adjustment to C 14.8 with 
effect from 30 September 1990. 

There are three M.L.T's in charge of Nuclear Medicine 
at R.P.H., S.C.G.H. and Fremantle. The posts do not match 
or compare readily with any others and the incumbents say 
that their unique skills do not compare with those exercised 
by the mainstream of M.L.T.'s. The employers have 
determined all three positions at C 3.4 which converts to 
Level 7 and I suspect the incumbents qualify for a personal 
allowance at Level 8 —first increment. From the inspections 
and the evidence presented it seems to me that the Fremantle 
position can be distinguished by the added responsibility for 
supervision of nucleographers. That post should be reclassi- 
fied to C 3.5. 

Pharmacists 
This profession as practised in the teaching hospitals was 

examined in depth by Fielding C. in 1987 as noted earlier 
in these reasons. I have studied that decision closely and 
have come to the view that the issues raised before Fielding 
C. closely mirror the matters argued in the instant 
05510-6 

proceedings. It appears that nothing has changed signifi- 
cantly in the intervening period. 

In arguing that increases in work value have occurred, the 
participants in these proceedings have referred to new 
legislation and increased concentration on accountability to 
support their thesis. They cite the Occupational Health and 
Safety Act, the Equal Opportunity Act and the Financial 
Administration and Audit Act as the sources of heavily 
increased responsibilities during the decade past. 

The employers' advocates respond that the requirements 
of the new legislation have impacted upon managers at all 
levels across the public sector and the increased work value 
has been recognised in the broad banded salary scales. The 
task of awarding an appropriate classification to an office 
remains an exercise in establishing and maintaining equita- 
ble relativities. 

Some of the submissions seemed to suggest a particular 
importance for Pharmacy vis-a-vis the other allied health 
professions. I have dealt with that question earlier in these 
reasons. For the purposes of these proceedings it is taken as 
an agreed fact that each of the professions under review 
ranks equally; there is no hierarchy. The most cogent 
evidence of that fact is the accepted practice of employing 
all graduates on the Level 2/4 (C1 7) classification (i.e. Level 
3/5 H.S.O.A.). The fact of that equality disposes also of the 
argument raised by some members of traditionally female 
dominated professions that their status suffered from some 
form of gender based discrimination. 

In assessing the proper levels for the Chief and Deputy 
Chief Pharmacist positions at least one other important 
factor has been added to the numbers of staff supervised and 
controlled. The pharmaceutical services dispense and 
manufacture drugs, a vital hospital resource and in most 
cases provide home support services for patients. The budget 
of the department becomes a factor for consideration in 
measuring the administrative responsibility. 

The levels determined by the T.H.E.P.C. and the Union's 
claims in response are set out in the following table. 

POSITION CLASSIFICA- ESTIMATED BUDGET H.S.O.A. 
TION STAFF 

Pub. H.S.O.A. PTE'S (Pharmac.) CLAIM 

Chicf-Pharmacisl — RPH C2.8/LI0 52 
Chief-Pharmacist— 02.8/1.10 39 
SCGH 
Chief-Pharmacist-FH 02.70.9 23 
Chief-Pharmacist- C2.7'L9 23 
PMH 
Chief-Pharmacist- 02,70.9 11 
KEMH 
Dep. Chief-RPH C2.61.8 
Dep. Chief-SCGH C2.6/L8 
Dep. Chief-FH C2.50.8 
Dep. Chief-PMH C2.5,'L8 
Dep. Chief-KEMH C2.50.8 
Snr Pharmacist— C2.4 0.7 
RP(R)H 
Co-ordinator — HDWA 1.7 
Pharra. Services 
Chief Pharmacist- 1.7 15 (7) 
MHS (Graylands) 
Chief Pharmacist L6 14 sites (1) 
Prison Health 

The decision of Fielding C. dealt directly with claims by 
Chiefs and Deputies. He declined to award higher classifica- 
tions and I find myself in complete agreement with almost 
all of the observations in his reasons for decision. The 
determination of the employers at this time has been strictly 
in keeping with the 1987 decision, grading the positions 
from C2.4 through to C2.8 and it is easy to understand by 
reference to the size of the departments how those 
relativities were established. It might be argued that the 
K.E.M.H. positions were favourably treated but presumably 
the end of line responsibilities of a Chief dictate that the post 
has a status somewhat in advance of a Deputy as such. 

The broad-banded Level 8 grading for all five Deputy 
posts cuts right across the obvious size differences but that 
is the result of the vagaries of conversion from a narrow 
band to a broad band system. In claiming Level 11 for only 
four of the five Chiefs' posts, the Union recognises the 
smallness of the K.E.M.H. department and seeks to bring the 
plateau down to a staff of say 20 and a budget around $2 

(21) S8.4m LI 1 
(12) S7.8m 1.11 
(15) S2.5m LI 1 
(12) 52.5m LI 1 
(5) Sl.lm L10 
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million perhaps. If that assumption is correct, it is difficult 
to accept the logic of a claim for Level 9 for the K.E.M.H. 
Deputy position. 

The Chiefs who claimed Level 11 drew comparisons with 
three Public Service pharmacists, two at Level 7 and one at 
Level 6, arguing that the hospital roles were considerably 
more complex and responsible. Mr Oliver, the manager of 
establishment services for the Health Department, was 
called to explain the reasoning which underpinned his 
advice to the T.H.E.P.C. — advice upon which these determi- 
nations have been based. He noted that the top increment of 
Level 10 —H.S.O.A. has a salary advantage of more than 
$3000 over Level 7 —C.S.A. The Co-ordinator of Pharma- 
ceutical Services had state wide responsibilities and profes- 
sional supervision of some 27 regional pharmacists. The 
Chief Pharmacist of Prison Health Services had been 
reclassified from Level 5 to Level 6 on Mr Oliver's 
recommendation. This office is responsible for all drugs 
dispensed by nursing staff on fourteen sites spread across the 
state. He was less comfortable with the Graylands Hospital 
position, opining that it was very much at the lower end of 
the Level 7 range and would fall into Level 9 H.S.O.A. if 
it was assessed on that scale. Against that background one 
can agree with the Fremantle Chief that his post seems more 
responsible but on the other hand the Graylands position at 
Level 9 would compare comfortably with the K.E.M.H. 
post. 

At the end of the day on the evidence and arguments 
presented to me I have not been persuaded to depart from 
the relativities established by Fielding C. for Chief 
Pharmacists and their Deputies in the teaching hospitals. As 
stated earlier, I am of the view that excellence should be 
encouraged and recognised particularly in the circumstance 
that there are limited promotional opportunities available 
within these allied health professions. I have recommended 
earlier that a formal mechanism should be established to 
assess the claims for 'criteria progression' or 'personal 
classifications' for officers who achieve national or interna- 
tional recognition of their professional achievements. 

There was a deal of debate about the position of Senior 
Pharmacist in Charge at R.P.(R).H. which suffered in the 
translation to the broad-banded scale. Although the position 
was the only post classified at the old C2.4, it has fallen into 
Level 7 with C2.2A and C2.3 posts. The evidence of the 
incumbent is that the role is 75% occupied with administra- 
tive tasks. It is physically separate from the superordinates 
at R.P.H. and is not closely supervised by the Chief or the 
Deputy. 

Day by day the incumbent interacts with medical and 
other staff at Shenton Park and in comparison with the 
Deputy post at K.E.M.H. would appear to have fared badly 
in the determination. It would be equitable in my view to 
reclassify the Senior-in-Charge at R.P.(R).H to C2.5 with 
effect from 30 September 1990. 

Physiotherapists 
This is one of the professional groups claiming to have 

been traditionally undervalued because it is female domi- 
nated. It is possible, of course, that some professions have 
been evolving into more vital and integral components of 
the total health service so that larger numbers are now 
employed and the departments, having grown in size, can 
qualify for more senior administrative appointments such as 
Pharmacists and Medical Laboratory Technologists have 
enjoyed over a longer period. Be that as it may, the 
T.H.E.P.C. in this determination have given a recognition 
across the board to their Chief Physiotherapists amounting, 
by way of new classifications, to salary increases in the 
order of $4000 per annum. 

The claims by the Union for this group would in general 
terms double the increases offered by the employers. 

As the table below reveals, the employers in their 
determination have accepted a measure of parity between 
the most senior posts across all three of the areas thus far 
discussed. 

POSITION CLASSIFICATION ESTIMATED STAFF H.S.O.A. 
P.S. H.S.O.A. F.T.E.'S (Physio) CLAIM 

Supt Phvsio R.P.H. C14.10/L10 42 (30) LI 1 
Chief Physio S.C.G.H. C14.10/L10 48 (46) Lll 
Supt. Phvsio R.P.(R).H. C14.8/L9 40 (33) 1.11 
Chief Phvsio F.H. CI4.8T.9 22 (39) L10 
Chief Physio P.M.H. C14.8/L9 16 (M) L10 
Snr Physio K.E.M.H. CI0.3/L7 7 (7) L9 
Deputy Chief R.P.H. C10.6/L8 L9 
Assist. Supt R.P.(R).H. C 10.6/1.8 L9 
Dep. S.C.G.H. C10.6/L8 1.9 
Dep. F.H. C10.4/L7 L8 
Dep. P.M.H. C10.4/L7 L8 
Chief Phvsio A.I.H. 1.6 17 (17) 
Princ. Physio H.D.W.A. L7 180 (180) 
Asst. Princ. x 4 L6 63.62,38,12 
H.D.W.A. 

It must now be obvious to the reader that a primary 
decision cutting across the assessment of all the individual 
claims within the professional groups is that a breakthrough 
into Level 11 has not been justified for any of the positions 
studied in this review. The comparisons with like positions 
in the same professions at Level 8 in the Public Service 
confirm that the distinction is soundly based. Further 
strength is added to the position by reference to those 
hospital posts, not like with like, which do attract the Level 
11 grading. They are clearly on a higher strata of the 
management hierarchy. 

The main thrust of this review will thus be aimed at 
ensuring that the internal relativities across the teaching 
hospitals and within each hospital are set equitably. Regard 
must still be had to appropriate comparisons with Public 
Service positions but in the main those comparisons will be 
most useful to ensure that no glaring anomalies are created, 
nor indeed pressures for flow on. I think it worth noting that 
the Principal and Assistant Principal posts in the Health 
Department, while useful as examples of general status and 
state wide responsibilities, can be distinguished in several 
ways from the corresponding hospital Chiefs. 

The hospital Chief is co-ordinating and managing a fully 
integrated service within the organisation and carries both 
professional and administrative responsibilities for all of the 
department's workforce on a day to day basis. The 
supervisory and assessment roles of the Chief and Deputy 
are much more direct and continuous than could be achieved 
across a region of the state. 

In light of the ceiling being set at Level 10, the claims 
across the board by the Union can be characterised as having 
an element of ambit. There is no criticism implied in that 
statement because the task of the Union advocate is to 
achieve the best possible result for his/her members and on 
occasion to accept the members' instructions, practical or 
otherwise. If one discounts the ambit and looks to the 
internal relativities it is interesting to note that in some cases 
the pattern proposed by the Union seems more logical by 
far than the employers' determination. 

A glance at the Physiotherapist table above will show that 
to be the case on this occasion. It is difficult to understand 
why the Superintendent position at R.P.(R).H. has been 
grouped with F.H. and P.M.H. while the Deputy at that 
hospital is offered the same classification as R.P.H. and 
S.C.G.H., the two largest departments of Physiotherapy. 

When invited to comment on the apparent discrepancy, 
Mr Oliver opined that the level of acuity of treatment and 
range of services was significantly higher at R.P.H. than at 
R.P.(R).H. At the Commission's request, he applied a Bipers 
assessment to the Chief positions and reported that the 
results supported the difference in grading which had been 
determined. The Deputy Superintendent at R.P.(R).H. 
responded to Mr Oliver's assessment by strongly challeng- 
ing the information upon which it had been made. Bearing 
in mind that Bipers is only one of the factors to consider in 
reaching a conclusion and taking into account that the level 
of acuity does not have any bearing on the classification of 
the other sixty-two professionally qualified physiotherapists 
employed in the two hospitals, I have decided that equity 
would be best served by awarding a classification of C14.10 
converting to Level 10 for the position of Superintendent of 
the Physiotherapy Department at R.P.(R).H. 
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The position of Senior Physiotherapist at K.E.M.H. is 
worthy in my view of some further consideration. At C10.3 
it has been ranked in 1989 one grade lower than all five of 
the deputy positions at C10.4. In this determination the 
T.H.E.P.C. have lifted the three larger deputy posts to CIO.6 
taking them on conversion to Level 8. The others convert 
to Level 7 and the Senior—K.E.M.H. comes on par with 
them by virtue of the broad banded conversion. 

The instant exercise is one of attempting to establish 
appropriate relativities and in so doing I take the view that 
the manager of a department, albeit a sole practitioner, must 
be accorded a status somewhat in advance of a deputy or 
assistant. The officer in charge carries end of line 
responsibility and is the leader of the profession and point 
of reference for all other people in that hospital. 

I do not accept that the manager of physiotherapy services 
to a hospital has a less onerous post than managers of similar 
sized departments in Speech Pathology, Dietetics, Social 
Work or Pharmacy. I am not prepared to overturn an earlier 
decision which may be extant in relation to this item. Equity 
will be served in my view if the post of Senior Physiother- 
apist—K.E.M.H. is reclassified to CIO.6 with effect from 30 
September 1990 thus allowing it to be broad banded at 
Level 8. 

Occupational Therapists 

This profession does not have so long a history of service 
in hospitals as do some of those discussed above. That is no 
doubt the main reason for the smaller number of therapists 
employed in the hospitals by comparison with say physioth- 
erapists. The employers' determination of classifications for 
Chief Occupational Therapists and their deputies is set out 
in the table below. 

POSITION CLASSIFICATION ESTIMATED STAFF H.S.O.A. 
P.S. H.S.O.A. F.T.E.'S (O.T) CLAIM 

Supt R.P.(R).H. C14.8T.9 25 (18) LI 1 
Chief S.C.G.H. CI4.8'L9 24 (19) LI I 
Supt. R.P.H. C 14.8.1.9 22 (17) 1.11 
Chief P.M.H. C 10.6 '1.8 20 (8) L10 
O.T. in Charge F.H. C10.6'I.S 13 (10) 1.10 
Dep. Sup. R.P.(R).H. C10.4 1.7 L8 Dep. Chief S.C.G.H. C10.4 1.7 L8 
Dep. Sup. R.P.H. CIO.4 1.7 1.8 
Dep. P.M.H. C10.3T.7 L8 
Dep. F.H. C 10.2.1.6 1.7 
Princ O.T. H.D.W.A. 1.7 129 (129) 
Ass. Princ O.T.x3 1.6 58.50.21 
H.D.W.A. 
Chief O.T. A.I.H. Lb 26 (21) Snr. O.T. A.I.H. 1.5 6 

In reaching their decision, the T.H.E.P.C. have upgraded 
all of the Chiefs' posts —from CIO.6 to C14.8, from CIO.5 
(P.M.H.) and C10.4(F.H.) to C10.6. The deputy positions 
were untouched and now span only two levels where 
formerly they ranged through CIO.2 —3-4. As a result the 
P.M.H. department falls into two camps, the Chief being 
grouped with F.H. and the deputy position aligned with the 
three larger institutions. 

That issue was debated by Mr Kirwan and Mr Oliver and 
it was apparent that the position of Chief at P.M.H. suffered 
in the comparisons because occupational therapy assistants 
were employed at that hospital in large numbers rather than 
graduate therapists. It might well be argued that the Chief's 
supervisory role could be more complex in those circum- 
stances because the assistants would require much more 
guidance and direction in their tasks than would the 
therapists.Once again the decision, as one witness recogni- 
sed, is somewhat arbitrary —choosing where to rule the line 
so as to complete a logical pattern. It seems to me that the 
Chief Occupational Therapist position holder at Princess 
Margaret Hospital might with good reason look askance at 
the positions of Chief Pharmacist K.E.M.H. and Chief 
M.L.T.'s eight in number at F.H. and P.M.H. if that item 
finally fell below the line at Level 8. The position should 
be reclassified to C14.8 with effect from 30 September 1990. 

Social Workers 
The employers' determinations in relation to this profes- 

sional group are set out in the table below. 
POSITION CLASSIFICATION ESTIMATED STAFF H.S.O.A. 

P.S. H.S.O.A. F.T.E.'S (S.W.) CLAIM 
Chief S.W. R.P.H. C5.7/L8 43.3 (37.8) LI 1 
Chief S.W. S.C.G.H. C5.7/L8 26.4 (18.8) LI 1 
Chief S.W. F.H. C5.7/L8 17 (13) L10 
Chief S.W. P.M.H. C5.7/L8 13.5 (12.5) L10 
Chief S.W. K.E.M.H. C5.7/L8 9.5 (7.5) 1.10 
Dep. Chief R.P.H. C5.5/L7 1.8 
Dep. Chief S.C.G.H. C5.4,'L7 L8 
Dep. Chief F.H. C5.4/L7 L8 
Dep. Chief P.M.H. C5.4,L7 L8 
Dep. Chief K.E.M.H. C5.4/L7 L8 
Dep. Chief R.P.(R).H. C5.4/L7 9.7 (6.7) L8 
Princ. S.W. H.D.W.A. L7 100 
Asst. Princ. S.W. L6 42 
H.D.W.A. S.W. Supervisor D.C.S. L.6 30 (10) 
Chief S.W. A.I.H. L6 41 (35) 

It came as no surprise that Mr Kirwan mounted a strong 
attack on the position espoused by the employers' witnesses 
in relation to this professional group. Mr Oliver relied upon 
comparisons with positions at the Health Department and 
the Authority for the Intellectually Handicapped to support 
his view that the hospital chief posts had been correctly 
determined. Mr Kirwan pointed out that there were 
significant differences in the end of line nature of the 
responsibilities undertaken by the Chief Social Workers in 
teaching hospitals vis-a-vis the public service positions. 

The obvious discrepancy in the relativities between 
departmental heads within the hospitals was explained by 
reference the 'impact of the profession on the prime function 
of the organisation.' Social work was seen to make a less 
significant contribution to the life saving.work of hospitals 
than say pharmacy or physiotherapy. That suggestion is 
directly opposed to the evidence of eminent witnesses, 
referred to earlier in these reasons, which led to my earlier 
conclusion that all of the professions subject to this review 
should be regarded as equal in status within the hospital 
setting. 

There has been nothing in the evidence or the inspections 
of medical social work in practice to suggest a departure 
from that stance. Much attention is given by managers to 
performance appraisal and quality assurance. It is a feature 
of this profession that an officer dealing with a case is 
constantly able to expect guidance and support from a peer 
or a superordinate. 

Some mention was made of the possibility of pressure for 
flow-on resulting from any decision to upgrade these posts. 
There could be a sound case made out that 'medical social 
work' has developed into a distinct speciality with a quite 
separate focus from the profession as practised in the 
Department for Community Services for example. Aside 
from that, the anomaly within hospitals cries out for 
rectification and that consideration on this occasion must 
outweigh the vague fear of a flow on. To leave the 
employers' determination untouched would fly in the face 
the Structural Efficiency requirement to establish career 
paths. 

The position of Chief Social Worker —R.P.H. should be 
classified at C14.10 placing it squarely within the group of 
twelve posts which have now achieved that grading. The 
Chief position at S.C.G.H. should be classified at C14.8 
which converts to Level 9; again it sits comfortably in that 
group. The positions at Fremantle and P.M.H. are borderline 
in the extreme and at the end of the day I believe they equate 
more readily with the several Chief positions at Level 9 in 
pharmacy and laboratory technology than they would with 
the positions thus far confirmed at Level 8. Both posts 
should be reclassified to C14.8 with effect from 30 
September 1990. From March 1989 a grading of C5.5/7 
would seem appropriate to maintain a proper relativity with 
the R.P.H. deputies. 

The Deputy Chief positions at R.P.H. and R.P.(R).H. 
should be reclassified to C5.5/7 on the basis of their Chief 
gaining the Level 10 grading. The stand alone nature of the 
R.P.(R),H. post and the evidence of its relationship with 
other professionals at Shenton Park justify a level of parity 
with the Chief post at K.E.M.H.. A parallel might be drawn 
with the pharmacy post on the same site. They are 
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mini-chiefs which happen to fall into a split administrative 
structure. 
Speech Pathologists 

The employers' determination for this profession is 
outlined below and it is noted that the union has agreed with 
all classifications save one, that being the Chief position at 

CLASSIFICATION 
P.S. H.S.O.A. 

ESTIMATED STAFF 
F.T.E.'S (O.T.s) 

S.P. in C. P.M.H. C10.6I.8 <>J (7) 1.9 
Chief S.C.O.H. C10.6 1-8 6 (5) 
Snr. S.P. F.H. 00.61.8 6 (5) 
S.P. in C. R.P.(R).H. C10.6 1.8 4.6 (4) 
S.P. in C. R.P.H. C10.61.8 3.5 (3) 
Dep. S.P. in C. P.M.H. 00.31.7 
Snr. S.P. S.C.O.H. 00.2 1.6 
Princ. S.P. H.D.W.A. 1.7 32 
Chief S.P. A.l.H. 1.6 16 (16) 

It is of interest to note the classification history of these 
positions. Prior to the determination, the P.M.H. position 
had held pride of place in this profession at CIO.4. The other 
four heads and the deputy post at P.M.H. had been graded 
at CIO.3. There was $1000 p.a. differential in round figures 
between those grades. The determination has given an 
increase of $5000 to the P.M.H. post and $6000 to the others. 
The P.M.H. deputy post has gained an eventual $2000 p.a. 
in the conversion to the broader band. 

The union's argument in favour of a C14.8/L9 for the 
P.M.H. chief is in essence that its status advantage over the 
other hospitals should be preserved. If the argument 
succeeded, the new differential would amount to about 
$4400. The claim for this post to be classified at Level 9 so 
as to maintain a perceived relativity can best be character- 
ised as an attempt to reverse the broad banding process. It 
is the same argument that was pursued without success by 
several hundred appellants following the introduction of the 
broad banded classification system in the Public Service. 

It might be argued that the P.M.H. post should be at Level 
9 in the interests of establishing a career path for Speech 
Pathologists. The concession in that direction has already 
been made by the creation of a designated deputy position 
in a department with a total of seven professionals. 

I have not been persuaded that the determination for 
Speech Pathologists should be disturbed. The work of the 
pathologists is vital and the status of the profession is 
unquestioned. They are just not employed in sufficient 
numbers in the teaching hospitals to warrant the provision 
of management, administration and supervision beyond 
Level 8. 
Dietitians 

The employers' determination for this professional group 
has maintained the exact relativities which existed within 
the set although only half of the incumbents have gained a 
significant salary increase from the exercise. 

POSITION CLASSIFICATION 
P.S. H.S.O.A. 

ESTIMATED STAFF 
F.T.E.'S (D) 

H.S.O.A. 
CLAIM 

Chief Dietitian R.P.H. 
Chief Dietitian S.C.G.H. 
Chief Dietitian P.M.H. 

CH3.6 1.8 
CI0.6 1.8 
CiO.6 1.8 

9.5 
9.75 
10.5 

(8.5) 
(6.75) 
(5.5) 

LIO 
L10 
LIO 

Snr F.H. C 10.4 1.7 3 (3) 1.9 
Snr K.E.M.H. 
Snr R.P.H. 
Deputy S.C.G.H. 
Snr P.M.H. 

C10.2 1.6 
CIO.2 1.6 
CiU.2 L6 
CIO.2 1.6 

1.5 (1-3) 1.9 
1.8 
L8 
L8 

Princ, Dietitian 
H.D.W.A. 
Asst. Princ. H.D.W.A. 

1.7 
1.6 

(16.5) 
(10.5) 

The classifications prior to the determination ranged 
through CIO.2, 10.3 and 10.5. The head of department posts, 
with the exception of K.E.M.H.. were upgraded one step 
which gave an eventual increase of almost $4000 p.a. to the 
three largest sections. Once again the profession is not 
represented in sufficient numbers to warrant a higher level 
of management than Level 8. I accept the principle involved 
in the union's claim in part, that is in relation to appropriate 
relativities within this group. The position at K.E.M.H. is 
the reference point and provider of dietetic services within 
that hospital and must be accorded a status in advance of any 
real or imagined deputy post. The position should be 
reclassified to C10.3 which through conversion to broad 

banding will move onto the same level as the Fremantle 
position. 
Librarians 

This group of allied health professionals provides a 
service to the hospitals and those who work in them rather 
than the patients as such. In considering the level of 
responsibility exercised by the Librarians in Charge, one 
must give full credit to the information resources and the 
service provision which are managed as well as the 
relatively small staff numbers supervised. Each library is 
involved in a significant annual expenditure which must be 
prioritised, allocated and monitored. 

In reaching their determination, the T.H.E.P.C. have not 
seen fit to increase the pre-broad banding classifications of 
the five positions under review. This is, at least in part, 
because they were each subject to formal scrutiny and 
upgrading during the period from September 1986 to 
September 1988. The four senior posts have been held at 
C7.5 which converts to Level 6; the Union seeks C14.6 or 
Level 8 from this review. The Assistant Librarian position 
at R.P.H. was recognised in September 1986 to be 
appropriately classified at C7.2/3 as opposed to the C7.2 
grading allocated to all other Assistant Librarians in the 
teaching hospitals. The broad banding conversion brings all 
those posts together again into the base grade, Level 3/5. As 
noted earlier, this is not an uncommon result of the 
introduction of a broad banded scale. In dollar terms, the 
C7.2 classification ranged from $26467-30851 while C7.3 
covered $32732-35662. The new Level 3/5 spans $25886- 
35793. 

From these proceedings the Union claims the title of 
Deputy Chief Librarian and a C7.4/L6 reclassification for 
the R.P.H. post. The claims for Level 8 rely in the main on 
a comparison with the Medical Librarian position at U.W.A. 
which to all intents and purposes is the Librarian in Charge 
at S.C.G.H. and is classified at Level 6 (P.S.). The 
employers' counter comparisons are the Senior Librarian of 
the Department of Conservation and Land Management and 
the Chief Librarian of the Ministry of Education. These 
posts are graded at Level 5 and Level 6 respectively. 

The determination and claims are set out in the table 
below. 

POSITION CLASSIFICATION ESTIMATED STAFF H.S.O.A. 
P.S. H.S.O.A. F.T.E.'S (Lib) CLAIM 

Lib. in Chge R.P.H. C7.5/L6 5 (3) L8 
Lib. in Chge F.H. C7.5.L6 4 (2) L8 
Lib. in Chge P.M.H. C7.5/L6 4.2 (3.2) L8 
Med. Lib. K.E.M.H. C7.5/L6 3 (3) L8 
Librarian R.P.H. C7.2/3/L3/5 L6 
Med. Lib. U.W.A. L6 6.5 (2.5) 
Snr. Lib. C.A.L.M. 1.5 6 (4) 
Chief Lib. M.O.E. L6 7.6 (3.2) 

The employers' representatives argued that the U.W.A. 
position could not be used for valid comparisons as could 
the Public Service posts because it had not been subject to 
arbitration and the University was not bound to accept 
guidance from the Public Service Commission. The hospital 
librarians, in their submissions, drew attention to the lack 
of a career structure for the profession generally and in 
medical librarianship in particular. They presented evidence 
of an impressive level of activity and service provision and 
of the reliance of other health professionals on the library 
service. It is an agreed position that the four librarians in 
charge should achieve a common classification level. 

It is clear that the establishment of appropriate relativities 
across the allied health professions and within the teaching 
hospitals will preclude these positions remaining at Level 
6. In the professions with greater numbers, that classification 
is awarded to section heads and specialised practitioners 
which latter may be seen to have achieved the grading by 
criteria progression. 

The position of head of a department must be accorded 
a higher status and after anxious consideration I believe that 
Level 7 is appropriate. At that classification they fit neatly 
above the C.A.L.M. post and below the Ministry of 
Education. If Level 8 was granted, they would not sit 
comfortably in the group of twelve posts so far set at that 
level. The only comparable items would be the smallest of 
the speech pathology departments and the Senior pharmacist 
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at R.P.(R).H. which is in some respects a subordinate 
position. The Librarians in Charge should be reclassified to 
.C14.2 which converts to Level 7. 

T have not been persuaded that the secondary position at 
R.P.H. should be disturbed. I suspect that the incumbent has 
willingly accepted and perhaps sought extra duties and 
responsibilities which would not ordinarily be included on 
the duty statement. It is possible that a case could be made 
out for this officer to advance to Level 6 by criteria 
progression but that is a question for another time and 
another place. 

There can be no justification, in my view, for a Deputy 
position in this or any of the hospital libraries. That need will 
arise when the administrative managerial and supervisory 
functions require more time than the head of department has 
available. By that, I do not preclude the possibility of a Chief 
carrying a mix of 70% administration and 30% case load 
while teamed with a Deputy who reverses that ratio. 
Conclusion 

I am conscious that the parties entered these proceedings 
with an agreed operative date of 1 March 1989 for any 
reclassifications which might result. That has proved 
appropriate where the work value assessment and the 
Anomalies and Inequities Principle have provided the 
justification for an increase in classification. There have 
been a number of borderline cases where I have called in aid 
the Structural Efficiency Principle and the associated 
requirement for the erection of career paths and proper 
relativities. In those instances the situation in 1991 as 
revealed by inspections and evidence and the future needs 
of particular departments have combined to allow for a 
decision in favour of upward reclassification. On these 
occasions I have indicated specific operative dates which 
were calculated in accordance with the dictates of S.26(l)(a) 
of the Industrial Relations Act. If the date of 1 March 1989 
was said to be untouchable in these finely balanced 
decisions then the scale would be tipped in the other 
direction and the reclassifications could not be justified. 

Throughout the foregoing reasons I have sought to 
maintain the position that all the allied health professions 
are ranked equally and that the classifications of managers 
or administrators should be set in accordance with a 
common set of criteria, generic to the public sector with 
particular reference to the teaching hospitals. The task has 
been to apply the criteria uniformly with the aim of 
establishing and maintaining appropriate relativities across 
and within the hospitals and the several professions. One 
should also aim to achieve a consistency of relativities 
within the professions across the broader public sector with 
due regard for the differences between public sector 
agencies which may employ professional officers. 

I have expressed the view that 'structural impediments' 
do not preclude officers from working alongside others of 
equal classification though one may be subordinate to the 
other in an administrative hierarchy. 1 have supported the 
concept of criteria progression, stringently administered, to 
allow for an agreed proportion of Level 6 positions to exist 
as logical steps in a career path for base grade professional 
officers. I have proposed the introduction of a system of 
special personal classifications for the recognition of 
excellence in those officers who distinguish themselves in 
the practice of their profession in the eyes of an independent 
and expert panel. 

I have drawn attention to the misuse of criteria progres- 
sion in some public sector agencies where it is apparent that 
some people have adopted the view that Level 5 is a further 
set of increments to be added automatically to the Level 2/4 
(Clause 7) range. I have deplored the apparent failure of 
many managers to link the concepts of performance 
appraisal and incremental progression. I have noted the 
liberal interpretation of the term 'annual increment' 
throughout the public sector in that it appears to be granted 
to part-time workers before they have gained a "year's 
worth of experience". 

The question of titles sought has been studiously ignored 
in this decision. A common set of designations should be 
devised for use in every hospital and every profession but 

that is not a task for the Commission. The existence of some 
Deputy posts is a source of wonder but that is not a matter 
for these proceedings. 

The decisions herein could no doubt be implemented by 
administrative action within the hospitals. If it is necessary 
for an order to issue, the parties are invited to draft minutes 
of a proposed order reflecting my decisions outlined above 
and to arrange with my Associate for a convenient occasion 
to speak to those minutes. 
Appearances: 

Mr D. Lee, Ms V. Zupanovich and Mr J. Holland 
appeared for the Applicant Employers. 

Mr J, Kirwan, Mr D. Hill and Mr C. Panizza appeared for 
the Hospital Salaried Officers' Association. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Preston River Abattoir 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. CR 44 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14 February 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred for hear- 
ing and determination pursuant to section 44 of the Act is 
as follows: 

"The Preston River Abattoir claims that the Western 
Australian Industrial Relations Commission has no 
jurisdiction to deal with the union's claim in applica- 
tion C 44 of 1992 as they have no employees who are 
members, or are eligible to be members, of the 
Australasian Meat Industry Employees' Union of 
Workers, Western Australian Branch. 

The union objects to opposes the claim and say that 
their members working at Preston River Abattoirs are 
employees." 

A threshold matter of jurisdiction arose when it was 
contended by the respondent that the persons working at its 
establishment at Dardenup were not employees but inde- 
pendent contractors thus the contract was one for service not 
of service hence the Commission lacked jurisdiction in the 
matters. 

The indicia to be considered in determining the question 
here were stated by the High Court in Stevens v. Brodribb 
Sawmilling Co. Pty Ltd (160 CLR 16 at 24) where Mason 
C.J. stated: 

"A prominent factor in determining the nature of the 
relationship between a person who engaged another to 
perform work and the person so engaged is the degree 
of control which the former can exercise over the latter. 
It has been held, however, that the importance of 
control lies not so much in its actual exercise, although 
clearly that is relevant, as in the right of the employer 
to exercise it: Zuijs v. Wirth Bros. Pty Ltd. (30;) 
Federal Commissioner of Taxation v. Barrett (31). In 
the last-mentioned case Dixon J. said: 

"The question is not whether in practice the 
work was in fact done subject to a direction and 
control exercise by an actual supervision or 
whether an actual supervision was possible but 
whether ultimate authority over the man in the 
performance of his work resided in the employer 
so that he was subject to the latter's order and 
directions." 
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But the existence of control, whilst significant, is not 
the sole criterion by which to gauge whether a 
relationship is one of employment. The approach of 
this Court has been to regard it merely as one of a 
number of indicia which must be considered in the 
determination of that question: Queensland Stations 
Pty. Ltd. v. Federal Commissioner of Taxation (33); 
Zuijs' Case; Federal Commissioner of Taxation v. 
Barrett (34); Marshall v. Whittakers' Building Supply 
Co. (35). Other relevant matters include, but are not 
limited to, the mode of remuneration, the provision and 
maintenance of equipment, the provision for holidays, 
the deduction of income tax and delegation of work by 
the putative employee.' 

Wilson and Dawson JJ. (at pages 36 and 37) observed: 
"In many, if not most, cases it is still appropriate to 

apply the control test in the first instance because it 
remains the surest guide to whether a person is 
contracting independently or serving as an employee. 
That is not now a sufficient or even an appropriate test 
in its traditional form in all cases because in modern 
conditions a person may exercise his personal skills so 
as to prevent control over the manner of doing his work 
and yet nevertheless be a servant: Montreal v. Montreal 
Locomotive Works (75). This has led to the observation 
that it is the right to control rather that its actual 
exercise which is the important this (Zuijs v. Wirth 
Bros. Pty. Ltd. (76) but in some circumstances it may 
even be a mistake to treat as decisive a reservation of 
control over the manner in which work is performed for 
another. That was made clear in Queensland Stations 
Pty. Ltd. v. Federal Commissioner of Taxation (77), a 
case involving a droving contract in which Dixon J. 
observed that the reservation of a right to direct or 
superintend the performance of the task cannot trans- 
form into a contract of service what in essence is an 
independent contract. The other indicia of the nature of 
the relationship have been variously stated and have 
been added to from time to time. Those suggesting a 
contract of service rather than a contract for services 
include the right to have a particular person do the 
work, the right to suspend or dismiss the person 
engaged, the right to the exclusive services of the 
person engaged and the right to dictate the place of 
work, hours of work and the like. Those which indicate 
a contract for services include work involving a 
profession, trade or distinct calling on the part of the 
person engaged, the provision by him of his own place 
of work or of his own equipment, the creation by him 
of goodwill or saleable assets the course of his work, 
the payment by him from his remuneration of business 
expenses of any significant proportion and the payment 
to him of remuneration without deduction for income 
tax. None of these leads to any necessary inference, 
however, and the actual terms and terminology of the 
contract will always be of considerable importance. 

Having said that, we should point out that any 
attempt to list the relevant matters, however, incom- 
pletely, may mislead because they can be no more than 
a guide to the existence of the relationship of master 
and servant. The ultimate question will always be 
whether a person is acting as the servant of another or 
on his own behalf and the answer to that question may 
be indicated in ways which are not always the same and 
which do not always have the same significance." 

In Odco Pty Ltd v. Building Workers Industrial Union of 
Australia and Others (unreported) Federal Court of Australia 
Victoria District Registry Woodward J. 24 August 1989 the 
various indicia examined were as follows: (at page 76) (a) 
the intention of the parties; (at page 83) (b) arrangement of 
workers affairs —creation of goodwill or saleable asset; (at 
page 87) (c) power to delegate, substitute or employ 
others —right to exclusive services of worker; (at page 90) 
(d) legal authority to control; (at page 97) (e) the right to 
suspend or dismiss; (at page 98) (0 provision of equipment, 
materials and protective clothing; (At page 105) (g) method 
of remuneration — hourly rate, overtime payments and site 
allowances; (at page 115) (h) entitlement to annual leave, 

sick leave, long service leave and sickness and accident 
insurance; (at page 117) (i) significant business expenses; 
(at page 118) (j) method of tax payment; (at page 119) (k) 
superannuation (1) union membership. 

These then are the indicia to be examined by the 
Commission on the evidence and exhibits in the present 
case. 

With the utmost respect I adopt the stated views of the 
High Court (Brodribb op. cit.) as to the importance of the 
control test and turn to consider the effect of the evidence 
and submissions on this aspect. 

It is not contested and, from the evidence given, I find as 
a fact that there existed no written contract between the 
"workers" and the respondent which would indicate a 
contract for service. 

The degree of control exercised by the respondent over 
the "workers", as the evidence demonstrated, is very much 
that of a contract of service rather than a contract for 
services. 

The intention of the parties is somewhat difficult to 
ascertain as there is no written documentation available. 
However, "the workers" simply perceived that they were 
paid "wages" for their efforts, albeit that the calculation 
thereof was not particularly clear to them. 

The "workers" services were, upon the evidence, 
exclusively those of the respondent. Provision of equipment 
and materials was made by "the workers" themselves to the 
extent of knives and work clothing. Work boots were 
apparently supplied by the respondent upon request (See 
Transcript P 21). 

Entitlement to Leave 
No entitlement to paid leave was demonstrated and this 

indicia favours a contract for services. 
P.A.Y.E. taxation and workers' insurance compensation 

were deducted by the respondent from the remuneration 
payable to the workers. Of the two indicia one, (P.A.Y.E.) 
taxation deduction, indicates a contract of service while the 
deduction for individual worker's compensation insurance 
indicates the reverse. Having taken into account the 
abovementioned indicia the Commission concludes on 
balance that a contract of service existed and therefore the 
Commission finds pursuant to Section 24 of the Act that it 
has jurisdiction to deal with the matters in dispute. 

Appearances: Mr H. McLean appeared on behalf of the 
applicant. 

Mr T. Kucera appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Preston River Abattoir 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch. 
No. CR 44 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14 February 1992. 

Declaration. 
HAVING heard Mr H. McLean on behalf of the Applicant 
and Mr T. Kucera on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby declares — 

That the Commission, pursuant to Section 24 of the 
Act, has the jurisdiction to hear and determine the 
matters in dispute. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Anglican Homes Incorporated 
No. CR 920 of 1990. 

COMMISSIONER G.L. FIELDING. 
20 February 1992. 

Order. 
HAVING heard Mrs S. Mayman on behalf of the Applicant 
and Mr J.B. Blackburn on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Board of Management, Attadale Private Hospital. 
No. CR 626 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
13 February 1992. 

Reasons for Decision. 
(Given Extemporaneously and as edited by the Senior 

Commissioner) 
SENIOR COMMISSIONER: This is the decision of the 
Commission. The original contract of employment of Ms 
Vanderveldt is not disputed and it was as a Nursing 
Assistant on night-shift at the respondent's premises. The 
duties then involved, in general terms, were the actual 
patient care and Ms Vanderveldt's evidence sets out the 
actual patient duties performed under that contract of 
employment. 

By way of action by the Health Department, private 
hospitals were, with a 3-year adjustment period, to be 
required to employ Registered Nurses or Enrolled Nurses on 
patient care duties in private hospitals. This was advised to 
Ms Vanderveldt in 1984, in writing, by her employer and 
on her evidence she understood that she could undertake 
training as an Enrolled Nurse if she wished to continue with 
patient care. At that time, Ms Vanderveldt's circumstances 
were not such that it was possible for her to undertake such 
training. 

In the result, as it turned out, Ms Vanderveldt had 
approximately seven years rather than three to take whatever 
steps she wished to adjust to the proposed changed 
employment situation. On the evidence, Ms Vanderveldt's 
position as a Nursing Assistant ultimately became redun- 
dant, as that term is defined by the Full Bench in the FMWU 
v, Anglican Homes (Inc.) (70 WAIG 3937). 

In reality, Ms Vanderveldt was offered a new contract of 
employment as Domestic on day work which, after 
consultation with her union, she accepted. The new contract 
of employment, however, both at that time and now, the 
union and Ms Vanderveldt strongly argued was an unfair 
result having regard to Ms Vanderveldt's length of service 
and loyalty to her employer. 

The employer, after negotiations, offered to maintain the 
base rate of pay of the previous position, that is the Nursing 
Assistant rate, and payment of $1000 to Ms Vanderveldt. 
However, the 15 per cent shift allowance for night-shift 
would be discontinued. 

The union's claim is set out in the memorandum of 
reference to the Commission: 

"The claimant union claims that Ms A. Vanderveldt 
be employed in the classification of Domestic on 
Tuesday and Wednesday of each week with the wage 
rate consistent with the Enrolled Nurses and Nursing 
Assistants (Private) Award No. 8 of 1978 and the 
Nursing Assistant (3rd year and thereafter) rate 
contained within that award. In addition that Ms 
Vanderveldt receive a 15% loading for all 16 hours 
work. 

The respondent objects to and opposes the claim and 
maintains that the offer of a rate of $9.72 per hour and 
the ex gratia payment of $1,000 is reasonable and 
should remain." 

In Exhibit FMWU1, if redundancy had been taken up the 
maximum payment due would be approximately $6800. 
Again, from that exhibit, the present position in line with the 
employer's offer produces a weekly wage of $201.83 per 
week for 16 hours worked. This represents a wage of 
approximately $10,000 per annum so in one year the offered 
and accepted new contract of employment is far superior to 
the maximum redundancy payment that might, I stress 
might, have been available. As part of the employer's offer, 
the same number of hours is maintained as were undertaken 
in the position of Nursing Assistant. 

Shift allowances are for the disabilities of that type of 
work and the work here is day work. Thus a 15 per cent 
penalty is not appropriate for it. 

The Commission has considerable sympathy for Ms 
Vanderveldt's financial position. However, the employer's 
proposal of base rate maintenance and a $1000 payment 
cannot be said to be unfair in all the circumstances here, 
provided that all appropriate available extra shifts are 
offered to Ms Vanderveldt when they occur. 

On that basis, the parties are directed to prepare draft 
minutes and supply them to the Commission to reflect the 
Commission's decision. 

Appearances: Ms S. Chmielewski appeared for the 
applicant. 

Mr M. O'Connor appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Board of Management, Attadale Private Hospital. 

No. CR 626 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25 February 1992. 

Order. 
HAVING heard Ms S. Chmielewski on behalf of the 
Applicant and Mr M. O'Connor on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders — 

(1) That the Respondent's offer of employment of 16 
hours per week at the Nursing Assistant ordinary 
hourly rate of $9.96, together with $1000 ex gratia 
payment, be accepted by Mrs A. Vanderveldt; and 
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(2) That by agreement with Mrs A. Vanderveldt, she 
be offered any additional hours of work which 
may become available, within the scope of her 
skill and training. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission. 

No. RCB CR 8 of 1991. 

Railway Officers' Award 1985. 
No. 1 of 1985. 

BEFORE THE RAILWAYS CLASSIFICATION BOARD 
COMMISSIONER G.L. FIELDING, CHAIRMAN. 

MR A. THOMPSON, MEMBER. 
MR D. KEMP, MEMBER. 

6 March 1992. 
Reasons for Decision. 

THE CHAIRMAN: Late last year the Applicant Union was 
in dispute with Westrail regarding the manner in which, as 
part of its work rationalisation process, it deleted classified 
positions occupied by those who were, or are entitled to be, 
members of the Union. As a result, the Union sought a 
compulsory conference before the Board. In the material 
attached to the application for that conference the Union 
alleged that Westrail was in breach of the Railway Officers' 
Award, in particular Clause 12. —Introduction of Change. 
The Union alleged that Westrail had abolished certain 
positions without first discussing the matter with the Union, 
as was said to be required by subclause (2) of the clause. It 
seems that there was an ancillary dispute between the parties 
as to the true import of that provision of the Award. 
Moreover, the Union alleged that Westrail had breached the 
Guidelines to be observed in the conduct of staff reviews, 
which Guidelines had been agreed upon by the Union, 
Westrail and the Government to apply in the case of staff 
reductions. The material attached to the application for a 
compulsory conference suggested that the dispute be 
resolved by amending the Award to remove the perceived 
ambiguities in Clause 12 and to incorporate the existing 
Guidelines. 

Apparently agreement was reached at, or later as a result 
of the Conference on the procedures to be adopted by 
Westrail in circumstances where classified positions are to 
be abolished. The parties could not agree, however, as to 
whether or not an outline of those procedures should be 
incorporated into the Award. The Union wished such an 
outline to be incorporated in the Award as a means of 
ensuring that it was followed, whereas Westrail wished only 
that the agreement remain in effect as a domestic administra- 
tive arrangement. Likewise, agreement was not reached on 
the need to otherwise amend Clause 12 of the Award. 

As a consequence the Board referred the matter for 
hearing and determination as envisaged by section 44(9) of 
the Industrial Relations Act 1979. The Memorandum of 
Matters for Hearing and Determination, required by Regula- 
tion 24 of the Industrial Relations Commission Regulations 
1985, was in the following form — 

"The Applicant Union seeks an Order that the 
Railway Officers' Award 1985 be amended in the 
terms of the following schedule. 

The Respondent opposes the claimed amendments 
and challenges the power of the Board to issue such an 
Order." 

The Schedule set out an amendment to Clause 12 of the 
Award designed to remove any ambiguity and a further 
variation to the Award in the form of a new schedule entitled 
"Schedule E — Staff Review Committee". 

When the matter came on for hearing and determination, 
Mr Johnston, for the Respondent, argued that the Commis- 
sion, as constituted by the Railways Classification Board, 
had no power to deal with the matter set out in the 
Memorandum of Matters for Hearing and Determination. He 
argued that the dispute, the subject of the conference, had 
either been resolved or involved matters which were not 
properly the subject of a compulsory conference. His 
contention was that a substantial part of the dispute which 
led to the conference involved an allegation of a breach of 
the Award and thus, to that extent, was, by virtue of section 
83 of the Act, a matter within the exclusive province of the 
Industrial Magistrate. To the extent that the matter involved 
a dispute over the import of the provisions of the Award, that 
part of the matter ought to be dealt with by way of a separate 
application for interpretation pursuant to section 46 of the 
Act and not by way of conference proceedings. 

The only remaining matter the subject of the conference, 
was Mr Johnston ■ submitted, the claim relating to an 
identifiable procedure to be adopted for abolishing classified 
positions. That matter, Mr Johnston submitted, had been 
agreed between the parties as a result of the conference and 
thus there was nothing left to be referred for arbitration. If 
the Union wanted an outline of the agreed procedures put 
into the Award, it should make an application to amend the 
Award in accordance with section 40 of the Act. It was not 
a matter which the Commission had authority to deal with 
by way of compulsory conference proceedings. 

Referring to the decision in Robe River Iron Associates 
v. Amalgamated Metal Workers and Shipwrights Union of 
Western Australia (1989) 69 WAIG 990 and to The 
Registrar v. Amalgamated Metal Workers and Shipwrights 
Union of Western Australia (1989) 69 WAIG 1904), Mr 
Johnston submitted that even if the dispute identified in the 
material leading to the compulsory conference had not been 
fully resolved, the Commission did not have power under 
section 44 to make an order amending the Award, except on 
an interim basis. Moreover, the matter the subject of the 
reference, was said, by Mr Johnston, not to be an "industrial 
matter", but rather a matter of managerial prerogative. Mr 
Johnston relied principally on the decision in R. v. 
Commonwealth Conciliation and Arbitration Commission, 
ex parte the Melbourne and Metropolitan Tramways Board 
(1966) 115 CLR 443 to argue that a claim involving, as does 
the present reference, a limitation on the Respondent's 
power to exercise its managerial prerogative to abolish 
classified positions, was not an industrial matter. That 
proposition, he argued, had not been overtaken by the 
decision in Re: Cram, ex parte New South Wales Colliery 
Proprietors' Association Limited (1987) 163 CLR 117, the 
effect of which was that while the Board could entertain the 
matter arising out of the exercise of Westrail's power to 
create and abolish various positions, the Board could not 
effectively remove that power from the Respondent. 

Mr Borger, for the Union, acknowledged in reply that the 
only issue between it and the Respondent at this time was 
whether or not the procedures they had agreed upon 
concerning the abolition of classified positions should be 
incorporated into the Award or not. The Union wanted an 
outline of the procedures incorporated into the Award as that 
was the only way it could ensure that those procedures were 
followed. That matter, he suggested, had always been part 
of the original dispute which gave rise to the compulsory 
conference. He argued that section 44(9) authorised the 
Commission to make an order in respect of "any question, 
dispute or disagreement in relation to an industrial matter" 
which had not been settled at the conclusion of the 
conference. The matter now before the Board came within 
the ambit of that question and thus he submitted, the 
Commission was authorised to deal with the matter, the 
subject of the Memorandum. His argument was that section 
44 enabled and encouraged the parties to confer over any 
industrial matter and, in the event of the conference not 
producing a resolution, authorised the Commission to make 
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such orders as were necessary to settle that dispute. It was 
contrary to both the spirit and at least one of the expressed 
objects of the Act, namely that of providing a means for 
preventing and settling industrial disputes "with the 
maximum of expedition and the minimum of legal form and 
technicality", that one or other of the parties to a dispute 
which had not been resolved in conference before the 
Commission should have to make a further application to 
the Commission to deal with that dispute. 

The answer to at least one of the objections raised before 
the Board on this occasion is quite clear. 

The Railways Classification Board is established under, 
and by virtue of, section SON of the Act, "within and as part 
of the Commission". It is a constituent of the Commission 
and by virtue of section 80R of the Act, is the vehicle by 
which industrial matters relating to a railway officer, a group 
of railway officers, or railway officers generally are dealt 
with by the Commission. Consistently with this the general 
jurisdiction and powers of the Commission, as embodied in 
Division 2 of Part 11 of the Act, are by section SOW of the 
Act rendered applicable to the Board in relation to the 
exercise of its jurisdiction (see too: West Australian 
Railways Officers' Union v. Western Australian Govern- 
ment Railways Commission (1986) 66 WAIG 903). 

The Commission's authority to deal with matters in 
compulsory conference and, subsequently, to resolve any 
remaining dispute by arbitration is dealt with in Division 2 
of Part II, more particularly, in section 44 of the Act. 

Subsection (6) of section 44 provides that "at or in 
relation to a conference under this section", the Commis- 
sion "may make such suggestions and give such directions 
as it considers appropriate", including the power to give 
such directions and make such orders as will prevent the 
deterioration of industrial relations until the matter is 
resolved by conciliation or arbitration. Subsection (6a) 
provides that, in exercising that power, the Commission may 
make an order which varies "the operation of an existing 
award or industrial agreement in respect of the parties" to 
the relevant conference. As pointed out by the Full Bench 
in The Registrar v. Amalgamated Metal Workers and 
Shipwrights Union of Western Australia (supra) orders of 
that kind "can only be made on an interim basis and not to 
finally dispose of the matter, and they must be clearly made 
in the words of section 44(6) "at or in relation to a 
conference" under this section" (see also: The United 
Furniture Trades Industrial Union of Workers, W.A. v. The 
Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch (1990) 70 WAIG 
2108 at 2112). The present proceedings do not fit that 
description. The order in question is being sought to finally 
dispose of the matter. Furthermore, it is not being made at 
or in relation to the conference, but rather as a consequence 
of it. Nor is the order being sought for one or other of the 
limited purposes outlined in section 44(6), but rather for a 
more general purpose. Although section 44(9) enables the 
Commission by way of reference to hear and determine the 
remnants of a dispute which gave rise to a compulsory 
conference and to make an order binding on the parties to 
the dispute, that provision must be read in the context of the 
section as a whole, and furthermore, in the context of the 
entire Act. In this case although the Award in question 
applies only to the parties to the dispute and therefore any 
order made in these proceedings must necessarily only affect 
the parties to the dispute, the Act specifically provides a 
process for amending an award, namely that prescribed in 
section 40, and it cannot be circumvented by first applying 
for a compulsory conference to deal with the matter, as the 
decided authorities make clear. As was explained by the 
Industrial Appeal Court in Robe River Iron Associates v. 
The Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia (1986) 67 WAIG 315, the 
Commission has limited powers under section 44 of the Act 
and whilst they have been enlarged somewhat since that 
decision as a result of subsequent amendments to the 
section, the section still does not permit the Commission to 
amend an award in the way set out in the Memorandum of 
Matters for Hearing and Determination now under consider- 
ation. 

It is worthy of note that prior to the enactment of the Acts 
Amendment and Repeal (Industrial Relations) Act (No. 2) 
1984, section 44(8)(c) empowered the Commission at a 
compulsory conference, subject to certain conditions, to 
vary an award binding on the disputing parties, so long as 
they were agreed on the amendment. In the present 
circumstances, even that provision, now repealed, would not 
have authorised the Commission to make the orders now 
sought by the Applicant on this occasion. 

It is undeniably the case, as Mr Borger submits, that the 
objects of the Act, as outlined in section 6, stipulate that the 
Act is designed, amongst other things, to provide a means 
of resolving industrial disputes with "the maximum of 
expedition and the minimum of legal form and technical- 
ity". To that end the Board, as with the Commission 
otherwise constituted, is enjoined by section 26(1 )(a) to act 
according to equity, good conscience and the substantial 
merits of the case without regard to technicalities or legal 
forms. Those provisions, however, do not enable the 
Commission to ignore other provisions of the Act and to 
assume jurisdiction not otherwise given to it. The Board, as 
a constituent of the Commission, is a statutory tribunal with 
jurisdiction limited by statute. The requirement to act with 
a minimum of legal form and technicality merely describes 
the manner in which the Board is to exercise the jurisdiction 
given to it by the Act. It does not give the Board added 
jurisdiction as had been repeatedly stated in a number of 
cases such as Robe River Iron Associates v. Association of 
Draughting, Supervisory and Technical Employees of 
Western Australia (1987) 68 WAIG 11, 20) (see too: Robe 
River Iron Associates v. Amalgamated Metal Workers and 
Shipwrights Union, Western Australian Branch, Union of 
Workers (1990) 70 WAIG 1659, 1666). 

As the Memorandum of Matters in dispute arising from 
the conference lists the matter to be arbitrated as being 
whether or not a final order should issue to amend the Award 
in the way therein specified, and as that is not an order of 
the kind which, for the reasons indicated, the Commission 
can make arising out of a conference, the Board should, at 
this time, refrain from making any such order and dismiss 
the proceedings. 

In the circumstances it is not necessary to answer the other 
objections raised on behalf of Westrail. In particular it is not 
necessary to determine whether or not the matter said to be 
in issue is an "industrial matter" and we expressly refrain 
from expressing an opinion on that question at this time. 
Further, it is trite to say that in dismissing the proceedings 
at this time, we are not to be taken as making any assessment 
of the merits of the dispute. That must await another day. 

Appearances: Mr A.H. Borger on behalf of the Applicant. 
Mr D.F. Johnston on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission. 

No. RGB CR 8 of 1991. 
BEFORE THE RAILWAYS CLASSIFICATION BOARD 

COMMISSIONER G.L. FIELDING, CHAIRMAN. 
MR A. THOMPSON, MEMBER. 

MR D. KEMP, MEMBER. 
3 March 1992. 

Order. 
HAVING heard Mr A.H. Borger on behalf of the Applicant 
and Mr D.F. Johnston on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
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on it under the Industrial Relations Act 1979 hereby 
orders — 

That leave be and is hereby granted for the 
application to be dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Runnings Limited 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. CR 830 of 1990. 

COMMISSIONER O.K. SALMON. 
19 February 1992. 

Order. 
FIAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be closed. 
(Sgd.) O.K. SALMON, 

[L.S,] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Foodland Associated Limited. 
No. CR 466 of 1991. 

COMMISSIONER O.K. SALMON. 
11 February 1992. 

Order. 
HAVING been advised by the applicant union that this 
matter has been privately settled, the Commission, pursuant 
to the powers conferred under the Industrial Relations Act 
1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
and 

Avel Pty Ltd trading as Timezone. 
No. CR 282B of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
27 February 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: One of the matters referred to 
the Commission for hearing and determination pursuant to 
section 44 of the Act is the alleged unfair dismissal of Ms 

A. Anderson by the respondent. In answer to the claim the 
respondent provided the following reasons for dismissal of 
Ms Anderson: 

"27.03.91 I complained to Alice about the state of 
the front entrance to our Centre at 114 Murray Street. 
The entrance was dirty and untidy. 

28.03.91 I was informed by Mirny Brych, the other 
Duty Manager at 114 Murray Street, that Alice had had 
arguments with casual staff in the Centre, also that she 
had been drinking alcohol while on duty, and that this 
was a regular occurrence. 

2.04.91 Alice was reprimanded by me for chewing 
gum, and I also had occasion to speak to her again 
about the condition of the front area of the Centre, 
especially the area around the rubbish bins. 

5.04.91 I was advised by Lorna Wong (Acting City 
Manager) that Alice was arguing with and upsetting 
customers to the extent that they refused to patronise 
this particular Centre while Alice was on duty there. 
Lorna had received this information from some of the 
customers.Alice had on other occasions been repri- 
manded by Jurgen Lutter (City Manager) for playing 
games when she should have been attending the change 
booth. It also appears that at times she had allowed 
personnel other than Timezone employees into the 
change booth, which is not allowed, for security 
reasons. 

10.04.91 Alice's float was found to be short by the 
sum of $252.00, and she was dismissed for this, and her 
attitude towards customers." 

Miss A. Anderson, in her evidence, acknowledged that as 
to the first matter she had been verbally reprimanded but 
testified that she had just arrived to commence work at 
8.30am and hadn't had time to clean up the front. As to the 
second allegation Ms Anderson denied them completely. 

The third allegation was acknowledged by Ms Anderson, 
however, the evidence was that it was the first and last 
occasion of chewing gum. The fourth allegation was denied 
in total in the evidence given. Ms Anderson denies that she 
played the games other than to check them, when she should 
have been attending the change booth, but agrees that her 
husband entered the change booth, for reasons she gives in 
evidence, but no other person was permitted. 

She further acknowledges that her float was short by some 
$252.00 at or about 10 April 1991 but claimed that this was 
probably a clerical error on her part or that it had been made 
by others with access to the float. 

The evidence for the respondent, from Mr Lutter, is the 
evidence, where there is conflict between that evidence and 
that of Ms Anderson, the Commission prefers. Mr Lutter 
gave his evidence in a straight forward manner, without 
hesitation and there was no indication at all in his manner 
of any vendetta against Ms Anderson. Of the issues alleged 
against Ms Anderson, on the evidence, the Commission 
finds the untidy shop front and the chewing of gum were not 
events of such a nature that any more than the verbal 
reprimands that in fact occurred were warranted. 

More serious however, is the attitude, apparently dis- 
played to customers, the presence of an unauthorized person 
in the change booth and, most serious of all, the money 
missing from Ms Anderson's float. 

Taken collectively, these issues led to the dismissal and, 
from the evidence, the Commission is not satisfied in all the 
circumstances here that it was unfair. 

Appearances: Mr G. Newton on behalf of the applicant. 
Mr L. Joyce on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
and 

Avel Pty Ltd trading as Timezone. 
No. CR 282B of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
27 February 1992. 

Order. 
HAVING heard Mr G. Newton on behalf of the Applicant 
and Mr L. Joyce on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the claim with respect to Ms Alicia Anderson 
be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Commissioner. 

UNIONS— 
Application for alteration of 

rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of an application by The Western Australian 
Clothing and Allied Trades Industrial Union of Workers, 

Perth for alteration of Rule 42. 
No. 1721 of 1991. 

DEPUTY REGISTRAR TREVOR JOHN POPE. 
6 February 1992. 

Decision. 
HAVING examined the application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements of the abovementioned Act and the regulations 
made thereunder have been complied with, I have this day 
registered an alteration to rule 42 of the registered rules of 
the applicant organisation in terms of the attached Schedule. 

(Sgd.) T.J. POPE, 
[L.S.] Deputy Registrar. 

CONFERENCES—Notation of 

Parties Number — Date Matter Result 
Commissioner 

Amalgamated Metal Workers Arnotts Mills & Ware C 124 of 1992 28/2/92 Redundancy Concluded 
Union -Halliwell S.C. Package 
Amalgamated Metal Workers ICAL Ltd C 433 of 1991 16/7/91 Strike Action Concluded 
Union -Salmon C. 
Amalgamated Metal Workers A. Goninan Pty Ltd C 112 of 1992 N/A Dismissal Withdrawn 
Union -Halliwell S.C. 
Amalgamated Metal Workers B.P. Oil C 114 of 1992 21/2/92 Construction Concluded 
Union -George C. 24/2/92 Negotiations 
Amalgamated Metal Workers Bains Harding Industries C 531 of 1991 5/9/91 Dismissal Concluded 
Union Pty Ltd -George C. 
Amalgamated Metal Workers Balfour Beatty C 611 of 1991 7/14/91 Strike Action Concluded 
Union Construction Pty Ltd -Salmon C. 
Amalgamated Metal Workers CBI Construction Pty Ltd C 607 of 1991 7/12/91 Claim for Payment Referred 
Union -George C. of Lost Time 
Amalgamated Metal Workers Gwalia C 470 of 1991 21/10/91 Log of Claims Concluded 
Union Consolidated/Greenbushes -Gregor C. 
Amalgamated Metal Workers John Holland Pty Ltd and C 755 of 1991 15/1/92 Site Conditions Referred 
Union Another -George C. 
Amalgamated Metal Workers Metro Meats Limited C 763 of 1991 N/A Award Provisions Concluded 
Union -Halliwell S.C. 
Amalgamated Metal Workers Newcrest Mining C 768 of 1991 N/A Stoppage Concluded 
Union -Gregor C. 
Amalgamated Metal Workers Robe River Iron Associates C 394 of 1990 22/6/90 SEP Negotiations Concluded 
Union -Gregor C. 21/11/90 
Amalgamated Metal Workers Saipem Australia Pty Ltd C 54 of 1992 13/2/92 Industrial Action Concluded 
Union (W.A. Division) -George C. 
Amalgamated Metal Workers Suzi Care Pty Ltd C 699 of 1991 28/11/91 Dismissal 
Union -Negus C. 
Amalgamated Metal Workers Tank Systems Australia Pty C 1 of 1992 15/2/92 Dismissal Concluded 
Union Ltd -George C. 
Amalgamated Metal Workers West Australian Newspapers C 254 of 1991 11/2/92 Dispute over Referred 
Union Ltd -Negus C. Dismissal 
Amalgamated Metal Workers Youngs Holden C 745 of 1991 16/12/91 Dismissal Referred 
Union -George C. 
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Number- 
Commissioner 

Amalgamated Metal Workers 
Union and Others 
Association of Draughting, 
Supervisory and Technical 
Employees 
Association of Draughting, 
Supervisory and Technical 
Employees 
Australasian Society of 
Engineers, Moulders and 
Foundry Workers Union 
Australian Nursing Federation 

Australian Nursing Federation 

Australian Railways Union 

Australian Railways Union 

Australian Railways Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Bristile Ltd 

Bristile Ltd 

Carnarvon Medical Service 
(Aboriginal Corporation) 
McDougall Park Nursing 
Home 
Western Australian 
Goverment Railways 
Commission 
Western Australian 
Government Railways 
Commission 
Western Australian 
Government Railways 
Commission (Westrail) 
AMC Mineral Sands Ltd 

Argyle Diamond Mine 

BHP Iron Ore 

Hill 50 Gold Mine 

Kaltails Gold Mining 
Services 

Leighton 

Newcrest Mining Limited 

Robe River Iron Associates 

Robe River Iron Associates 

Swan Portland Cement Ltd 

Swan Portland Cement Ltd 

Swan Portland Cement Pty 
Ltd 
Western Mining Corp 

Brick, Tile and Pottery Union Bristile Limited 

Brick, Tile and Pottery Union Heat Containment Industries 

Brick, Tile and Pottery Union Midland Brick 

Builders Labourers 
Federation 
Builders Labourers 
Federation 
Builders Labourers 
Federation 
Builders Labourers 
Federation 
Builders Labourers 
Federation 
Builders Labourers 
Federation 

CMS Construction 

Consolidated Construction 
Pty Ltd 
Fini Homes Group of 
Companies 
Fremantle Steel Fabrication 

Kewdale Structural 
Engineers 
Multiplex 

C 546 of 1991 
-Salmon C. 
C 5 of 1992 
-Beech C. 

C 5 of 1992 
-Beech C. 

C 991 of 1990 
-Salmon C. 

C 363 of 1991 
-Negus C. 
C 61 of 1992 
-Gregor C. 
C 722 of 1990 
-Fielding C. 

C 598 of 1991 
-Parks C. 

C 737 of 1991 
-Parks C. 

C 734 of 1991 
-Halliwell S.C. 
C 333 of 1991 
-Gregor C. 
C 712 of 1991 
-Gregor C. 
C 24 of 1992 
-Gregor C. 
C 781 of 1991 
-Gregor C. 
C 769 of 1991 

-Halliwell S.C. 
C 543 of 1991 
-Gregor C. 
C 741 of 1991 
-Gregor C. 
C 346 of 1991 
-Gregor C. 
C 850 of 1990 
-Gregor C. 
C 731 of 1991 
-Beech C. 

C 731 of 1991 
-Beech C. 
C 32 of 1992 
-Beech C. 
C 628 of 1991 
-Gregor C. 
C 136 of 1992 
-Beech C. 
C 502 of 1991 
-Beech C. 
C 697 of 1991 
-Beech C. 
C111 of 1992 
-Beech C. 
C 152 of 1992 
-Beech C. 
C 605 of 1991 
-Beech C. 
C 57 of 1992 
-Beech C. 
C 100 of 1992 
-Beech C. 
C 772 of 1991 
-Beech C. 

19/12/90 

13/11/91 

20/6/91 
11/10/91 
21/11/90 

25/11/91 
27/11/91 
6/12/91 
25/11/91 
11/12/91 
28/1/92 

7/10/91 
21/10/91 
N/A 

Reinstatement Concluded 

Unpaid wages Referred 

Dismissals 

Dismissal 

Dismissal 

Condition of 
Employment 
Bans 

Dismissal 

Concluded 

Concluded 

Concluded 

Commencing Time Concluded 

Log of Claims 

Dispute 

Income 
Maintenance 
Contracts of 
employment 
Dismissal 

Dismissal 

Dismissal 

Dismissal 

Re-employment 

Strike Action 

Strike Action 

Retraining 

Strike Action 

Reinstatement 

Dust Allowance 

21/11/91 Redundancy 

26/2/92 Redundancy 
Payment 

N/A Work Bans 

Site Allowance 

Withdraw 
Threatening Letters 
Breach of Award 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Withdrawn 
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Builders Labourers 
Federation 
Builders Labourers 
Federation 
Builders Labourers 
Federation 
Builders Labourers 
Federation 
Builders Labourers 
Federation 
Builders Labourers 
Federation 
Builders Labourers 
Federation 
Builders Labourers 
Federation and Another 
Builders Labourers 
Federation and Others 

Builders Labourers 
Federation and Others 
Building Trades Association 

Building Trades Association 

Building Trades Association 

Building Trades Association 

Building Trades Association 

Building Trades Association 

Building Trades Association 

Building Trades Association 

Building Trades Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 
Matter 
Civil Service Association 

Civil Service Association 

Clothing and Allied 
Trades' Union 
Clothing and Allied 
Trades' Union 

Construction Mining and 
Energy Workers Union' Union 
Construction, Mining and 
Energy Workers Union 

Multiplex Construction 

Multiplex Construction Pty 
Ltd 
Multiplex Constructions 
Pty Ltd 
Olesian Pty Ltd 

Presto Constructions Pty 
Ltd 

Transfield Construction 
Pty Ltd and Another 
Multiplex Construction Pty 
Ltd 
Multiplex Construction Pty 
Ltd 

Multiplex Construction Pty 
Ltd 
Building Management 
Authority 
Building Management 
Authority 
Building Management 
Authority 
Building Management 
Authority 
Gendel Construction 

J.M. Best & Sons 

J.M. Best & Sons 

J.M. Best & Sons Pty Ltd 

State Energy Commission 

Commissioner, Public 
Service Commission 
Commissioner, Public 
Service Commission 

Country Fligh Schools 
Hostel Authority 
Director, Authority for 
Intellectually Handicapped 
Persons 
Public Service Commission 

Public Service Commission 
& Others 

Public Service Commissioner 

Public Service Commissioner 

The Commissioner, Public 
Service Commission 
The Director, Authority 
for Intellectually 
Handicapped Persons 
Express Dry Cleaners 

Peerless Holdings Pty Ltd 
T/A West Suits 

Master Builders' 
Association 
Bole Construction 

Number — Date Matter Result 
Commissioner 

C 58 of 1992 3/2/92 Terminations Concluded 
-Halliwell S.C. 
C 19 of 1992 16/1/92 Stoppage of Work Referred 
-Halliwell S.C. 20/1/92 
C 52 of 1992 31/1/92 Re-election Concluded 
-Beech C. 
C 258 of 1990 2/4/90 Employment Concluded 
-Beech C. Conditions 
C 65 of 1992 4/2/92 Workers Union Concluded 
-Beech C. 4/3/92 Compensation 
C 674 of 1991 31/10/91 Work Practices Concluded 
-Beech C. 
C 458 of 1991 2/8/91 Industrial Coverage Concluded 
-Salmon C. 
C 770 of 1991 20/12/12 Intended Work Bans Concluded 
-Beech C. 
C 634 of 1991 16/10/91 Stoppage Concluded 
-Beech C. 21/10/91 

22/10/91 
C 638 of 1991 21/10/91 Strike Concluded 
-Beech C. 22/10/91 
C 123 of 1992 28/2/92 Terms of Agreement Concluded 
-Beech C. 
C 23 of 1992 22/1/92 Non-payment of Referred 
-Beech C. Wages 
C 30 of 1992 24/1/92 Site Safety Shed Concluded 
-Beech C. 
C 695 of 1991 9/12/91 Site Allowance Referred 
-Beech C. 
C 747 of 1991 20/2/92 Site Allowance Referred 
-Beech C. 
C 16 of 1992 31/1/92 Supply of Boots & Concluded 
-Beech C. Blueys 
C 677 of 1991 3/12/91 Site Allowance Referred 
-Beech C. 
C 694 of 1991 7/11/92 Safety Issues Concluded 
-Halliwell S.C. 
C 73 of 1991 5/2/91 Conditions of Work Concluded 
-Salmon C. 
PSAC 5 of 1992 7/2/92 Classification Concluded 
-Negus C, PSA Judge's Associate 
PSAC 60 of 1991 6/9/91 Participation in Concluded 
-Negus C., PSA Review of West Ed 

Media 
PSAC 91 of 1991 N/A Dismissal Withdrawn 
-Negus C, PSA 
PSAC 2 of 1992 3/2/92 Dismissal Concluded 
-Negus C, PSA 

PSAC 92 of 1991 24/12/91 Re-instatement Concluded 
-Negus C, PSA 
PSAC 53 of 1991 19/6/91 Relief Staff- Concluded 
-Negus C., PSA Ministry of 

Education 
PSAC 10 of 1991 1/3/91 Bans on Enrolments Concluded 
-Negus C., PSA 
PSAC 3 of 1992 10/2/92 Promotion Appeal Concluded 
-Negus C, PSA 
PSAC 1 of 1992 21/1/92 Claim of Concluded 
-Kennedy C. 26/2/92 Victimisation 
PSAC 59 of 1991 18/7/91 Dismissal Referred 
-Negus C, PSA 

C 648 of 1991 12/11/91 Conditions of Concluded 
-Kennedy C. Employment 
C 784/1991 5/2/92 Manner of Employer Concluded 
-Kennedy C. 26/2/92 in Terminating 

Employment 
C 62 of 1992 5/2/92 Work Ban Concluded 
-Beech C. 
C 651 of 1991 4/12/91 Payment of Wages Concluded 
-Beech C. 
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Parties Number- 
Commissioner 

Date Matter Result 

Construction, Mining and 
Energy Workers Union 

Bole Construction 
Industries Pty Ltd 

C 83 of 1992 
-Beech C. 

N/A Stop Work Meeting Withdrawn 

Construction, Mining and 
Energy Workers Union 

Consolidated Constructions 
Pty Ltd 

C 632 of 1991 
-Beech C. 

N/A Bans Concluded 

Construction, Mining and 
Energy Workers Union 

Joondalup Development Corp C 733 of 1991 
-Beech C. 

N/A Union Coverage Concluded 

Construction, Mining and 
Energy Workers Union 

Kalgoorlie Consolidated 
Gold Mining 

C 29 of 1992 
-Gregor C. 

5/2/92 Retraining Concluded 

Construction, Mining and 
Energy Workers Union 

Multiplex Construction Pty 
Ltd 

C 77 of 1992 
-Beech C. 

10/2/92 Written warning Concluded 

Construction, Mining and 
Energy Workers Union 

Robe River Iron Ore 
Associates 

C 1133 of 1989 
-Salmon C. 

6/9/90 Rate of Pay Concluded 

Construction, Mining and 
Energy Workers Union 

SECWA C 122 of 1992 
-Salmon C. 

24/2/92 
25/2/92 

Industrial issue Referred 

Construction, Mining and 
Energy Workers Union and 
Others 

Consolidated Construction 
Pty Ltd & CWS Industries 

C 633 of 1991 
-Beech C. 

N/A Worker 
Classification 

Concluded 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Building Management 
Authority 

C 13 of 1992 
-Beech C. 

N/A Site Allowance Referred 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Elcos Pty Ltd C 9 of 1992 
-George C. 

9/1/92 Work Bans Concluded 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Hamerlsey Iron Pty Limited C 84 of 1992 
-Fielding C. 

26/2/92 Absent Without 
Leave 

Concluded 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Mayfield Clough Joint 
Venture 

C 663 of 1991 
-George C. 

23/10/91 
15/11/91 

Industrial Action Concluded 

Electrical, Electronics, 
Foundry and Engineering 
Union 

O'Donnell Griffin Pty Ltd C 7 of 1992 
-George C. 

15/1/92 Site Conditions Referred 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Press Clough Joint Venture C 663 of 1991 
-George C. 

23/10/91 
15/11/91 

Industrial Action Concluded 

Electrical, Electronics, 
Foundry and Engineering 
Union 

State Energy Commission of 
Western Australia 

C 42 of 1992 
-Fielding C. 

30/1/92 Contract for 
Specialised Work 

Concluded 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Swan Portland Cement C 766 of 1991 
-Beech C. 

17/12/91 Dismissal Referred 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Western Australian 
Government Railway 
Commission 

C 751 of 1991 
-Parks C. 

17/12/91 Dismissal Concluded 

Federated Clerks Union Australian Coachlines C 70 of 1992 
-Parks C. 

N/A Redundancy Pack- 
age 

Referred 

Federated Clerks Union Electrical, Electronics, 
Foundry and Engineering 
Union 

C 26 of 1992 
-Parks C. 

N/A Change in Postered 
Days Off 

Concluded 

Federated Clerks' Union K Mart C 602 of 1991 
-Parks C. 

14/10/91 19 Day Month Withdrawn 

Fire Brigade Employees Union W.A. Fire Brigades Board C 373 of 1991 
-Kennedy C. 

11/7/91 Commission's Own 
Motion 

Concluded 

Food Preservers' Union CCA Snack Foods C 774 of 1991 
-Negus C. 

N/A Breach of Award Withdrawn 

Forest Products, 
Furnishing and Allied 
Industries Union 

IPE Packaging Pty Ltd C 275 of 1991 
-Beech C. 

15/5/91 Redundancy Concluded 

Forest Products, 
Furnishing and Allied 
Industries Union 

Westfi Pty Ltd C 761 of 1991 
-Beech C. 

20/1/92 Dismissals Referred 

Furniture Trades Union Vox Group of Companies C 1131 of 1988 
-Salmon C. 

N/A Superannuation Concluded 

Liquor and Allied 
Industries Union 

Sea Pines Restaurant C 17 of 1992 
-Parks C. 

3/2/92 Time & Wages 
Records 

Concluded 

Meat Industry Employees' 
Union 

Coles Myer Pty Ltd C 12 of 1992 
-Halliwell S.C. 

N/A Dismissal Withdrawn 

Meat Industry Employees' 
Union 

Supa-Valu, Kinglsey C 11 of 1992 
-Halliwell S.C. 

23/1/92 Over-award pay- 
ments 

Concluded 

Meat Industry Employees' 
Union 

W.A. Meat Commission C 550 of 1991 
-Halliwell S.C. 

23/9/91 Inclusion of 
Moslem Halal 

Concluded 

Slaughterman in 
Beef Team 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 635 

Parties Number- Date Matter Result 
Commissioner 

Meat Industry Employees' W.A. Meat Commission C 743 of 1991 29/11/91 Strike Concluded 
Union -Halliwell S.C. 
Metal Engineering Workers BHP Iron Ore (Goldsworthy) C 778 of 1991 N/A Redundancies Concluded 
Union -Gregor C. 
Metal Engineering Workers Hamersley Iron Pty Limited C 67 of 1992 26/2/92 Demarcation Barrier Concluded 
Union -Fielding C. 
Metal Engineering Workers ICAL Ltd C 66 of 1992 5/2/92 Strike Action Concluded 
Union -Salmon C. 
Miscellaneous Workers Union Board of Management C 55 of 1992 10/2/92 Dismissal Concluded 

Northam Regional Hospital -Gregor C. 
Miscellaneous Workers Union Board of Management, C 626 of 1991 14/10/91 Payment Level Referred 

Attadale Private Hospital -Halliwell S.C. 
Miscellaneous Workers Union Board of Management, Foley C 2 of 1992 29/1/92 Dismissal Concluded 

Village -Beech C. 
Miscellaneous Workers Union Bristile Plastics C 722 of 1991 N/A Dismissal Concluded 

-Salmon C. 
Miscellaneous Workers Union Homeswest C 711 of 1991 18/11/91 Transfer Concluded 

-Halliwell S.C. 
Miscellaneous Workers Union Hon. Min. for Education C 25 of 1992 3/2/92 Appointment to Concluded 

-Kennedy C. Teacher Assistant 
Miscellaneous Workers Union Hon. Minister for Education C 673 of 1991 N/A Outstanding Issues Withdrawn 

-Negus C. 
Miscellaneous Workers Union Hospital Laundry and Linen C 328 of 1991 31/5/91 Weekend Shift Concluded 

Service -Parks C. 31/1/92 
Miscellaneous Workers Union King Edward Memorial C 601 of 1991 4/10/91 Work Bans Concluded 

Hospital -Gregor C. 
Miscellaneous Workers Union Rowethorpe Nursing Home C 625 of 1991 N/A Wages & Condi- Concluded 

-Gregor C. tions 
Miscellaneous Workers Union Royal Perth Hospital C 413 of 1991 31/7/91 Rates of Pay Concluded 

-Gregor C. 22/10/91 
Miscellaneous Workers Union Royal Perth Hospital C 592 of 1991 18/10/91 Dismissal Concluded 

-Gregor C. 
Miscellaneous Workers Union S.C.M. Chemicals Ltd C 14 of 1992 6/3/92 Intended Shut Down Concluded 

-Fielding C. 
Miscellaneous Workers Union S.C.M. Chemicals Ltd C 158 of 1991 19/8/91 Black Ban Concluded 

-Fielding C. 
Miscellaneous Workers Union Wormald Security C 21 of 1992 N/A Warning Letters Referred 

-Parks C. 
Miscellaneous Workers Union Activ Foundation C 992 of 1989 6/11/89 Bans & Stoppages Concluded 
Union and Others -Halliwell S.C. 19/12/89 
Municipal Road Boards, Royal Agricultural Society C 541 of 1991 7/10/91 Payment Concluded 
Parks and Racecourse -Halliwell S.C. Classification 
Employees' Union Union 
Municipal Road Boards, Royal Agricultural Society C 46 of 1992 5/2/92 Dismissal Referred 
Parks and Racecourse Inc. -Halliwell S.C. 
Employees' Union Union 
Operative Plasterers and Regency Ceilings C 121 of 1992 25/2/92 Redundancy Withdrawn 
Plaster Workers Union -Beech C. 
Painters and Decorators Union Master Builders C 656 of 1991 23/10/91 Downgrading of a Concluded 

Association (Lidco -Beech C. 25/10/91 position 
Aluminium Windows Pty 
Ltd) 

Painters and Decorators Union Mephallene Steel Treatment C 94 of 1992 N/A Breach of Award Withdrawn 
-Halliwell S.C. 

Painters and Decorators Union Victorian Park Glass C 682 of 1991 5/11/91 Outstanding Monies Concluded 
Service -Beech C. 

Plumbers and Gasfitters Union Board of Management, Royal C 424 of 1991 15/7/91 Bans Concluded 
Perth Hospital -George C. 

Plumbers and Gasfitters Union Hon. Minister for Health C 235 of 1991 24/5/91 Toxic Substances Concluded 
-George C. 9/7/91 

Plumbers and Gasfitters Union John Holland Construction C 692 of 1991 4/11/91 Demarcation Concluded 
Union and Another Pty Ltd -Beech C. 
Railway Officers Union Western Australian RCBC 2 of 1991 24/1/92 Demarcation Concluded 

Government Railways -Fielding C. 
Commission 

Railway Officers Union Western Australian RCBC 8 of 1991 N/A Log of Claims Referred 
Government Railways -Parks C. 
Commission 

Shop, Distributive and Ahems C 524 of 1991 21/11/91 Hours of Work Concluded 
Allied Employees -Salmon C. 
Association 



636 72 W.A.I.G. 
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Commissioner 

Shop, Distributive and Albany Wool Stores C 762 of 1991 21/12/91 Redundancy Referred 
Allied Employees -Salmon C. 
Association 
Shop, Distributive and Bi-Lo Midland CR 777 of 1991 24/12/91 Dismissal Referred 
Allied Employees -Salmon C. 
Association 
Shop, Distributive and K-Mart Discount Stores C 109 of 1992 N/A Dismissal Concluded 
Allied Employees -Salmon C. 
Association 
State School Teachers Union Hon. Minister for Education TC 10 of 1991 26/11/91 Reimbursement of Concluded 

-Kennedy C. Travelling Costs 
State School Teachers Union Hon. Minister for Education TC 9 of 1991 26/11/91 Employment Status Concluded 

-Kennedy C. 11/12/91 
Supervisory Staff Burswood Management C 709 of 1988 28/7/88 Contracts of Concluded 

-Salmon C. Employment 
Transport Workers Union Amotts Mills & Ware C 43 of 1992 29/1/92 Redundancy Referred 

-Halliwell S.C. 
Transport Workers Union BHP Iron Ore (Goldsworthy) C 138 of 1991 14/3/91 Overtime Ban Withdrawn 

Ltd -Fielding C. 
Transport Workers Union Capel Bakery C 754 of 1991 20/12/91 Non-compliance Concluded 

-Halliwell S.C. with Order 
Transport Workers Union WA Limestone Company C 775 of 1991 N/A Dismissal Concluded 

-Halliwell S.C. 
United Timber Yards, Colli and Sons C 764 of 1991 20/12/91 Transfer of Wages Concluded 
Sawmills and Woodworkers -Beech C. 
Union 
United Timber Yards, Whittakers Pty Ltd C 629 of 1991 N/A Terms and Concluded 
Sawmills and Woodworkers -Beech C. Conditions 

CORRECTIONS- 

CORRECTION 
WHEREAS an error occurred in the publication of Order 
No. 305 of 1989 published in the Western Australian 
Industrial Gazette dated 20th December 1989, Volume 69, 
Part 1, Subpart 6, at page 1486, the following correction is 
made: — 

Delete the text: — 
"(b) Where an employee not then on maternity 

leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work provided, that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 weeks". 

Where it occurs on page 1488 and insert the following in 
lieu thereof: — 

"(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take paid sick leave up to a 
maximum of 80 hours and such further 
unpaid leave (to be known as special mater- 
nity leave) as a duly qualified medical 
practitioner certifies as necessary before her 
return to work, provided that the aggregate of 
paid sick leave, special maternity leave and 
maternity leave shall not exceed 52 weeks". 

Dated 6 March 1992. 
J.G. CARRIGG, 

Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John Armstrong 

and 

Lana Wool Industries Pty Ltd. 

No. 2163 of 1989. 

COMMISSIONER R.N. GEORGE. 

18 February 1992. 
Erratum. 

A typographical error on page 11 of the Reasons for 
Decision issued 5 August 1991 is corrected by the 
Commission by deleting in the sentence at the fifteenth line 
the word "adopted" and inserting in lieu thereof the word 
"altered". The sentence therein should read: 

"These principles are not altered by later authorities." 

Editor's Note: Reasons For Decision published at 71 
WAIG 2360 and correction to be made at Page 2363, 1st 
Column, second last paragraph. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Salaried Pharmacists' Association Western Australian 

Union of Workers 
and 

Pharmacy 777 and Others 
Nos 1050 of 1989 & 1379 of 1988 

Retail Pharmacists' Award, 1966 
No. 23 of 1965. 

COMMISSIONER O.K. SALMON. 
6 March 1992. 

Correcting Order. 
WHEREAS an error occurred in Order Nos 1050 of 1989 
& 1379 of 1988 issued on 24 December 1991, (72 WAIG 
157) the following corrections are made — 

1. Clause 6. —Definitions: Subclauses (7) and (8) of this 
clause shall be deemed to have been deleted and the 
following deemed to be inserted in lieu thereof. 

(7) "Part Time Worker" shall mean a worker who 
regularly works a minimum of 3 consecutive 
hours (meal breaks excepted) and less than the 
ordinary hours for fulltime workers in an estab- 
lishment. 

(8) "Casual Worker" shall mean a worker other than 
a fulltime worker, reliever or part time worker 
who, except where there is agreement to the 
contrary between the employer and the Associa- 
tion, works for a minimum of 2 consecutive hours 
(meal break excepted) and for a period of 4 weeks 
or less per year. 

2. Clause 7. —Wages: Delete subclause (l)(d)(ii) and 
insert in lieu the following. 

(ii) During initial 1,000 hours 
after graduation 53 245.90 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

PROCEDURAL DIRECTIONS 

AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
William Robert Fogg 

and 
Debenham Tewson International WA Pty Ltd. 

No. 1925 of 1991. 
COMMISSIONER C.B. PARKS. 

9 March 1992. 
Order. 

WHEREAS on 9 January 1992 the respondent filed with the 
Commission a Notice to Admit; and 

Whereas the respondent stated in a facsimile transmission 
dated 20 January 1992, that service of the aforementioned 
Notice to Admit was effected upon the applicant on 9 
January 1992; and 

Whereas the applicant failed to reply to the Notice to 
Admit within the prescribed time; and 

Whereas the respondent applied to the Commission on 
20 January 1992 for an order directing: 

that the applicant reply to the Notice to Admit within 
7 days, that should he fail to do so, his application. No. 
1925 of 1991 filed on 19 December 1991, be dismissed, 
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and that the applicant do pay the respondent's costs in 
establishing the facts referred to. 

And whereas the respondent's application was heard in 
Chambers on 9 March 1992; 

Now therefore the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That Mr W.R. Fogg shall, within 7 days of the date 
of this Order, serve upon the respondent a Reply to the 
Notice to Admit filed with the Commission on 9 
January 1992. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

W.A. Country Bakers. 
No. 165 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 February 1992. 

Order. 
HAVING heard Ms S. Jackson with Ms D. Blaskett on 
behalf of the Applicant and Mr P. Momber (of counsel) on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

1. That the Respondent do give discovery of and 
produce to the Applicant the documents in its 
possession or control which touch upon the 
relationship with the Respondent and those work- 
ing in or in connection with the bake houses in 
various baking trades and occupations at the 
enterprises operated by the Respondent at 
Northam and Narrogin, in particular, documents 
pertaining to any arrangement for payment by way 
of trust, and if any trust relationship exists any 
trust deed or the like. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Nalco Australia Pty Ltd 

and 
Edward CJ. Burrows. 

No. 169 of 1992. 
COMMISSIONER O.K. SALMON. 

25 February 1992. 
Order. 

HAVING been advised by the Applicant that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the 

Industrial Relations Act 1979 
and 

In the matter of an application for a reduction 
of time in which an answering statement 
to Application No. 217 of 1992 is to be 

filed in the Commission. 
No. 218 of 1992. 

COMMISSIONER J G GREGOR. 
25 February 1992. 

Order. 
WHEREAS an application has been made by BHP Iron Ore 
Ltd in accordance with the Industrial Relations Act 1979; 
and 

Whereas the application was ex parte before me on 
Tuesday the 25th day of February 1992, I, the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 218, its accompanying statement 
and this Order on the Transport Workers' Union 
of Australia, Industrial Union of Workers, WA 
Branch; The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers; 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Building Trades 
Association of Unions of Western Australia 
(Association of Workers); The Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch and the Australian 
Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

(2) That an answer to the claim in Application No. 
217 of 1992 shall be lodged with the Commission 
and served on the Applicant within 7 days of the 
date service is effected in accordance with (1) 
hereof. 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Myers Stores Ltd and Others 

and 
Shop Distributive and Allied Employees' Association of 

WA and Others. 
No. 222 of 1992. 

COMMISSIONER O.K. SALMON. 
3 March 1992. 

Order. 
HAVING been advised by the Applicants that they no longer 
wish to continue with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 273 of 

1992 is to be filed in the Commission. 
No. 281 of 1992. 

COMMISSIONER C.B. PARKS. 
10 March 1992. 

Order. 
WHEREAS an application was made by Ms Louise Ballard, 
the applicant for an Order pursuant to s.29(b)(ii) of the 
Industrial Relations Act 1979 in application No. 281 of 
1992, for shortened time for the filing of an answer to No. 
273 of 1992; 

Having heard Ms Ballard, the applicant, and Mr Tom 
Fletcher, the respondent, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct — 

(1) That the Applicant, Ms Ballard, shall forthwith 
serve a copy of Application No. 273 of 1992, its 
accompanying statement and this Order, No. 281 
of 1992, on Tom Fletcher trading as Friendly 
Helpers and F.H. Promotions. 

(2) That any answer to the claim in Application No. 
273 of 1992, (lodged with the Commission on 3 
March, 1992) to be filed with the Commission 
shall be so filed and a copy thereof served on the 
Applicant within 14 days of receiving a copy of 
the aforementioned application and a copy of this 
Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 274 of 

1992 is to be filed in the Commission. 
No. 282 of 1992. 

COMMISSIONER C.B. PARKS. 
10 March 1992. 

Order. 
WHEREAS an application was made by Ms Sandra Kay 
Chilton, the applicant for an Order pursuant to s.29(b)(ii) of 
the Industrial Relations Act 1979 in application No. 282 of 
1992, for shortened time for the filing of an answer to No. 
274 of 1992; 

Having heard Ms Chilton, the applicant, and Mr Tom 
Fletcher, the respondent, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct — 

(1) That the Applicant, Ms Chilton, shall forthwith 
serve a copy of Application No. 274 of 1992, its 
accompanying statement and this Order, No. 282 
of 1992, on Tom Fletcher trading as Friendly 
Helpers and F.H. Promotions. 

(2) That any answer to the claim in Application No. 
274 of 1992, (lodged with the Commission on 3 
March, 1992) to be filed with the Commission 
shall be so filed and a copy thereof served on the 
Applicant within 14 days of receiving a copy of 
the aforementioned application and a copy of this 
Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 275 of 

1992 is to be filed in the Commission. 
No. 283 of 1992. 

COMMISSIONER C.B. PARKS. 
10 March 1992. 

Order. 
WHEREAS an application was made by Ms Joanne Davies, 
the applicant for an Order pursuant to s.29(b)(ii) of the 
Industrial Relations Act 1979 in application No. 283 of 
1992, for shortened time for the filing of an answer to No. 
275 of 1992; 

Having heard Ms Davies, the applicant, and Mr Tom 
Fletcher, the respondent, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct- 

(1) That the Applicant, Ms Davies, shall forthwith 
serve a copy of Application No. 275 of 1992, its 
accompanying statement and this Order, No. 283 
of 1992, on Tom Fletcher trading as Friendly 
Helpers and F.H. Promotions. 

(2) That any answer to the claim in Application No. 
275 of 1992, (lodged with the Commission on 3 
March, 1992) to be filed with the Commission 
shall be so filed and a copy thereof served on the 
Applicant within 14 days of receiving a copy of 
the aforementioned application and a copy of this 
Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial 

Relations Act 1979 
and 

In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 277 of 

1992 is to be filed in the Commission 
No. 285 of 1992. 

COMMISSIONER C.B. PARKS. 
10 March 1992. 

Order. 
WHEREAS an application was made by Mr Simon Rayner, 
the applicant for an Order pursuant to s.29(b)(ii) of the 
Industrial Relations Act '979 in application No. 285 of 
1992, for shortened time for the filing of an answer to 
No. 277 of 1992 lodged on 3 March 1992; and 

Whereas the Commission heard Mr Simon Rayner, the 
applicant, and Mr Tom Fletcher, the respondent; and 

Whereas application No. 277 of 1992 states that the 
claims made therein arise in relation to the employment of 
the applicant and that such employment terminated on 
19 January 1992; 

And whereas the applicant therefore had reasonable 
opportunity to action his claims and receive an Answer 
thereto according to standard procedures and the times 
prescribed therefore; 

Now therefore I, the undersigned Commissioner pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 276 of 

1992 is to be filed in the Commission. 
No. 284 of 1992. 

COMMISSIONER C.B. PARKS. 
10 March 1992. 

Order. 
WHEREAS an application was made by Ms Tracy Margo, 
the applicant for an Order pursuant to s.29(b)(ii) of the 
Industrial Relations Act 1979 in application No. 284 of 
1992, for shortened time for the filing of an answer to No. 
276 of 1992; and 

Whereas there being no appearance on behalf of the 
applicant, and having heard Mr Tom Fletcher, the respon- 
dent; 

And whereas the Commission having been informed by 
Ms Joanne Davies, a co-employee and acquaintance of the 
applicant, that the applicant is currently holidaying in South 
Australia and is unlikely to return to Western Australia; 

Now therefore I, the undersigned Commissioner pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 278 of 

1992 is to be filed in the Commission. 
No. 286 of 1992. 

COMMISSIONER C.B. PARKS. 
10 March 1992. 

Order. 
WFIEREAS an application was made by Mr Frank van der 
Gun, the applicant for an Order pursuant to s.29(b)(ii) of the 
Industrial Relations Act 1979 in Application No. 286 of 
1992, for shortened time for the filing of an answer to No. 
278 of 1992; 

Whereas the Commission heard Mr van der Gun, the 
applicant, and Mr Tom Fletcher, the respondent; and 

Now therefore I, the undersigned Commissioner pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 278 of 

1992 is to be filed in the Commission. 
No. 286 of 1992. 

COMMISSIONER C.B. PARKS. 
10 March 1992. 

Corrected Order. 
WHEREAS an application was made by Mr Frank van der 
Gun, the applicant for an Order pursuant to s.29(b)(ii) of the 
Industrial Relations Act 1979 in Application No. 286 of 
1992, for shortened time for the filing of an answer to No. 
278 of 1992; 

Whereas the Commission heard Mr van der Gun, the 
applicant, and there being no appearance on behalf of the 
respondent; and 

Now therefore I, the undersigned Commissioner pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 279 of 

1992 is to be filed in the Commission. 
No. 287 of 1992. 

COMMISSIONER C.B. PARKS. 
10 March 1992. 

Order. 
WHEREAS an application was made by Ms Clare 
Woodward, the applicant for an Order pursuant to s.29(b)(ii) 
of the Industrial Relations Act 1979 in application No. 287 
of 1992, for shortened time for the filing of an answer to 
No. 279 of 1992; 

Having heard Ms Woodward, the applicant, and there 
being no appearance on behalf of the respondent, I, the 
undersigned Commissioner pursuant to the powers con- 
ferred on me under the Industrial Relations Act 1979, do 
hereby order and direct — 

(1) That the Applicant, Ms Woodward, shall forth- 
with serve a copy of Application No. 279 of 1992, 
its accompanying statement and this Order, 
No. 287 of 1992, on Tom Fletcher trading as 
Friendly Helpers and F.H. Promotions. 

(2) That any answer to the claim in Application 
No. 279 of 1992, (lodged with the Commission on 
3 March, 1992) to be filed with the Commission 
shall be so filed and a copy thereof served on the 
Applicant within 14 days of receiving a copy of 
the aforementioned application and a copy of this 
Order. 

Industrial Relations Act 1979. 

In the matter of the Industrial Relations Act 1979 

and 

In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 280 of 

1992 is to be filed in the Commission. 

No. 288 of 1992. 

COMMISSIONER C.B. PARKS. 

10 March 1992. 
Order. 

WHEREAS an application was made by Ms Philippa 
Wright, the applicant for an Order pursuant to s.29(b)(ii) of 
the Industrial Relations Act 1979 in application No. 288 of 
1992, for shortened time for the filing of an answer to 
No. 280 of 1992; 

Having heard Ms Wright, the applicant, and there being 
no appearance on behalf of the respondent, I, the under- 
signed Commissioner pursuant to the powers conferred on 
me under the Industrial Relations Act 1979, do hereby order 
and direct — 

(1) That the Applicant, Ms Wright, shall forthwith 
serve a copy of Application No. 280 of 1992, its 
accompanying statement and this Order, No. 288 
of 1992, on Tom Fletcher trading as Friendly 
Helpers and F.H. Promotions. 

(2) That any answer to the claim in Application 
No. 280 of 1992, (lodged with the Commission on 
3 March, 1992) to be filed with the Commission 
shall be so filed and a copy thereof served on the 
Applicant within 14 days of receiving a copy of 
the aforementioned application and a copy of this 
Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hon Minister for Corrective Services 

and 

Western Australian Prison Officers' Union of Workers. 

No. 297 of 1992. 

COMMISSIONER O.K. SALMON. 

6 March 1992. 
Order. 

HAVING been advised by the parties that they consent to 
not continuing with this application, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be discontinued. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) C.B. PARKS, 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Werner Bluhe 

and 
Commissioner, Public Service Commission. 

No. P 8 of 1992. 
COMMISSIONER G.L. FIELDING. 

9 March 1992. 
Order, 

HAVING heard Mr N. Hodgson on behalf of the Applicant 
and Mr K.M. Pettit (of Counsel) on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Commissioner, Public Service Commission. 
No. P 9 of 1992. 

COMMISSIONER G.L. FIELDING. 
9 March 1992. 

Order. 
HAVING heard Mr N. Hodgson on behalf of the Applicant 
and Mr K.M. Pettit (of Counsel) on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] ■ Public Service Arbitrator. 

NOTICES— 
Cancellation of Awards/ 

Agreements/Respondents— 
Under Section 47 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the — 

Asbestos Spraying Workers' Award 
on the grounds that there are no longer any persons 
employed under the provisions of that award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 28th day of February, 1992. 
Registrar. 

NOTICE 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to delete the following party to the Building Trades 
Award 1968, namely the — 

Cheynes Beach Whaling Co Ltd 
on the grounds that the company no longer operates due 

to the closure of the whaling industry. 
Any person who has a sufficient interest in the matter 

may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 5th day of March, 1992. 
Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following agreement, namely the — 

Clerks' (Wundowie Iron and Steel Industry) 
Agreement 1976 

on the grounds that there are no longer any persons 
employed under the provisions of that agreement. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 26th day of February, 1992. 
Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the — 

Crumpet Manufacturing Award 1971 
on the grounds that there are no longer any persons 
employed under the provisions of that award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 25th day of February, 1992. 
Registrar. 

NOTICE 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following party to the Engine 
Drivers' (General) Award, namely: — 

Western Wire Industries 
on the grounds that the company no longer operates and 

therefore cannot be bound under the provisions of the award. 
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Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 11th day of February, 1992. 
Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the — 

Engine Drivers (Shire Councils) Award 
on the grounds that there are no longer any persons 
employed under the provisions of that award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 18th day of February, 1992. 
Registrar. 

NOTICE 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following agreement, namely the — 

Fresh Fruit and Vegetable Packing [L. Sumich & 
Sons (1974) agreement, 1976] 

on the grounds that there are no longer any persons 
employed under the provisions of that agreement. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 6th day of March, 1992. 
Registrar. 

NOTICE 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following agreement, namely the — 

Home Shopping Salesmen David Jones Australia Pty 
Limited Industrial Agreement No. 48 of 1977 

on the grounds that there are no longer any persons 
employed under the provisions of that agreement. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 6th day of March, 1992. 

Registrar. 

NOTICE 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following party to the Hospital 
Salaried Officers (Dental Therapists) Award No. 27 of 1977, 
namely: — 

P.A. and R.C. Cockerill 
Marine Terrace 
Geraldton WA 6530 

on the grounds that Dr Cockerill has retired from the 
practice and therefore is no longer bound under the 
provisions of the award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 11th day of February, 1992. 

Registrar. 

NOTICE 
NOTICE. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE NOTICE that the Public Service Arbitrator acting 
pursuant to Section 47 of the Industrial Relations Act 1979, 
intends, by order, to cancel the following agreement, namely 
the — 

General Division Officers Salaries Agreement, 1971 
(Western Australian Institute of Technology) 

on the grounds that there are no longer any persons 
employed under the provisions of that agreement. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 5lh Day of March, 1992. 
Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel out the following agreement, namely the — 

Masters Mates and Engineers (Pearling) Agreement 
1976 

on the grounds that there are no longer any persons 
employed under the provisions of that agreement. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 4th day of March, 1992. 
Registrar. 
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NOTICE. NOTICE 

WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following Award, namely the — 

Miscellaneous Workers' (Hostel Domestics and 
Supervisors) Award 

on the grounds that there are no longer any persons 
employed under the provisions of that award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 19th day of February, 1992. 

Registrar. 

NOTICE 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following agreement, namely the — 

Nut Foods and Allied Products (Associated Products 
Distributors) Agreement 1974 

on the grounds that there are no longer any persons 
employed under the provisions of that agreement. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 6th day of March, 1992. 

Registrar. 

NOTICE 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following parties to the Permanent 
Building Societies (Administrative and Clerical Officers') 
Award 1975, namely: — 

Town and Country Permanent Building Society; and 

West Australian Savings and Building Society 

on the grounds that the aforementioned societies no 
longer operate as Building Societies and therefore cannot be 
bound by the award 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 13th day of February, 1992. 

TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following agreement, namely the — 

Platform Modification and Hook-Up Agreement 
No. AG 8 of 1989 

on the grounds that there are no longer any persons 
employed under the provisions of that agreement. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 25th day of February, 1992. 
Registrar. 

NOTICE 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following awards, namely the — 

Printers' (Jobbing) Award No. 6 of 1928, and the 
Photo Engraving Award, 1962 

on the grounds that there are no longer any persons 
employed under the provisions of those awards. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 5th day of March, 1992. 
Registrar. 

NOTICE 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following party to The Shop and 
Warehouse (Wholesale & Retail Establishments) Award 
1977, namely: — 

Forwood Down (W.A.) Pty Ltd 
John Street, Bentley W.A. 6102 

on the grounds that the aforementioned company is 
defunct. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 11th day of February, 1992. 
Registrar. 

Registrar. 
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NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to delete the following parties to The Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977, No. R 32 of 1976, namely:- 

Brambles Manford, 254 Hampden Road, SOUTH 
FREMANTLE WA 6162 

Chep Handling Systems, 527 Abernethy Road, 
KEWDALE WA 6105 

on the grounds that the abovenamed companies no longer 
employ persons bound by the award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 6th day of March, 1992. 
Registrar. 

NOTICE 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following party to the Timber 
Workers Award, namely: — 

The Western Australian Government Railways 
Commission 

on the grounds that Westrail has not employed persons 
under the award for approximately thirty years and is 
unlikely to do so in the future. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 14th day of February, 1992. 
Registrar. 

NOTICE 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following Award, namely the — 

Woodside Offshore Petroleum Pty. Ltd. Broome 
A.W.U. Employees' Award 

on the grounds that there are no longer any persons 
employed under the provisions of that award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 25th day of February, 1992. 
Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE NOTICE that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following agreement, namely the — 

Wundowie Iron & Steel Industry Agreement, 1976 
on the grounds that there are no longer any persons 
employed under the provisions of that agreement. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 25th day of February, 1992. 
Registrar. 

NOTICES— 
General matters— 

INDUSTRIAL RELATIONS ACT 1979. 
INDUSTRIAL RELATIONS COMMISSION 

AMENDMENT REGULATIONS, 1991 
PURSUANT to the powers conferred by section 113 of the 
Industrial Relations Act 1979 and all other powers enabling 
the Western Australian Industrial Relations Commission 
hereby makes the following regulations: 

1. (1) These regulations may be cited as the Industrial 
Relations Commission Amendments Regulations, 
1992. 

(2) In these regulations the Industrial Relations 
Commission Regulations 1985* as amended are 
referred to as the principal regulations. 

* Published in the Government Gazette 28 February 1985 
at pages 3-50 and see amendments published in the 
Government Gazette on 16 August 1985, 1 November 1985, 
19 August 1988 and and 8 November 1991. 

2. Regulation 39 of the principal regulations is amended 
by repealing the existing regulation and substituting the 
following regulation: 

"39. Other than appeals brought pursuant to section 
78(l)(b)(i) of the Act, the following is to apply to 
appeals brought pursuant to section 78(1 )(b) of the Act. 

(1) Within 21 days of service of such an appeal, 
the respondent shall give notice to the 
appellant in accordance with Form 25 filed 
with the Registrar requiring the appellant to 
admit any fact relative to the issue and further 
the respondent shall state in writing the 
reasons for the decision appealed against and 
shall attach such statement to the Form 25. 

(2) The appellant on whom a notice to admit has 
been served shall within 7 days serve upon 
the other party a notice in reply in writing 
admitting or denying the fact with or without 
qualification as the case may be and shall file 
the same with the Registrar. 

(3) Subject to subregulation (4) and (5) the 
procedure before the Tribunal for these 
appeals shall be as follows: 
(a) The respondent shall make a brief 

statement outlining his case and de- 
scribing the evidence he will bring; 

(b) The respondent shall then call his 
witnesses; 

(c) Unless the Tribunal otherwise permits, 
the examination in chief may be con- 
ducted by not more than one person on 
behalf of the respondent, and the cross 
examination may be conducted by not 
more than one person on behalf of the 
respondent; 
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(d) The respondent shall be allowed to 
re-examine but the re-examination shall 
be confined to matters arising out of the 
cross examination; 

(e) The appellant shall then make a brief 
statement outlining his case and de- 
scribing the evidence he will bring; 

(f) The appellant shall then call his wit- 
nesses and paragraphs (c) and (d) shall 
apply with modifications as necessary; 

(g) The appellant shall then make submis- 
sions to the law; 

(h) The respondent shall then make submis- 
sions to the law; 

(i) The appellant shall have the right of 
reply but it shall be limited to any 
questions of law raised which could not 
reasonably have been anticipated. 

(4) The procedure in subregulation (3) may be 
modified or varied by the Tribunal when it 
considers it just or expedient to do so. 

(5) The procedure to be followed with respect to 
any intervenor shall be as directed by the 
Tribunal." 

3. Regulation 41 of the principal regulations is amended 
by repealing the existing regulation and substituting the 
following regulation: 

"41. (1) Subject to subregulation (2) and (3) the 
procedure in hearings before the Tribunal 
other than for matters brought pursuant to 
section 78(1 )(b) of the Act shall be as 
follows — 

(a) the applicant shall make a brief state- 
ment outlining his case and describing 
the evidence he will bring; 

(b) the applicant shall then call his wit- 
nesses; 

(c) unless the Tribunal otherwise permits, 
the examination in chief may be con- 
ducted by not more than one person on 
behalf of the applicant, and the cross 
examination may be conducted by not 
more than one person on behalf of the 
respondent; 

(d) the applicant shall be allowed to re- 
examine but the re-examination shall be 
confined to matters arising out of the 
cross examination; 

(e) the respondent shall then make a brief 
statement outlining his case including 
any counter proposal describing the 
evidence he will bring; 

(f) the respondent shall then call his wit- 
nesses and paragraphs (c) and (d) shall 
apply with modifications as necessary; 

(g) if the respondent has produced evidence 
in support of any counter proposal the 
applicant may be able to call witnesses 
in respect of such counterproposal; 

(h) the applicant shall then make his sub- 
missions as to merit and the law; 

(i) the respondent shall then make his 
submissions as to merit and the law; 

(j) the applicant shall then have the right of 
reply but it shall be limited to any 
questions of law raised which could not 
reasonably have been anticipated and/or 
any counterproposal. 

(3) The procedure to be followed with respect to 
any intervenor shall be as directed by the 
Tribunal. 

4. Regulation 42 of the principal regulations is deleted. 
5. Form 8 of the principal regulations is amended by 

repealing the existing form and substituting the following 
form: 

Form 8 

Industrial Relations Act 1979. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. of 19 
NOTICE OF APPEAL BY GOVERNMENT SCHOOL 

TEACHER 

TO:  
(name and address of respondent) 

TAKE notice that  

(full name and address for service of appellant) 

has this day instituted an appeal against the decision to: 
(here state subject matter of decision appealed against) 

notice of which was given on:   
(date) 

on the grounds or for the reasons which follow: (here set 
forth clearly and concisely the grounds of appeal — attach 

schedule if necessary) 

DATED at  this  day of  19. 

Signature of appellant 

(Affix Stamp of Commission) 
THE APPROPRIATE FEE IS TO BE PAID UPON 

LODGEMENT OF THIS APPEAL 
NOTE: ® The appellant is required to sign this notice. 

• The appellant shall upon the return to him of the 
stamped copy of appeal serve or cause to be served 
a copy of this notice on the cited respondent. 
• Upon proof of service of this notice of appeal 
the Registrar shall remit the appeal for hearing. 

Dated this 26th day of February 1992. 
P.J. SHARKEY, President. 

W.S. COLEMAN, Chief Commissioner. 
G.G. HALLIWELL, Senior Commissioner. 

G.L. FIELDING, Commissioner. 
O.K. SALMON, Commissioner. 

J.A. NEGUS, Commissioner. 
J.F. GREGOR, Commissioner. 

S.A. KENNEDY, Commissioner. 
R.N. GEORGE, Commissioner. 

A.R. BEECH, Commissioner. 
C.B. PARKS, Commissioner. 

(2) The procedure in subregulation (1) may be 
modified or varied by the Tribunal where it 
considers it just or expedient so to do. 
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PUBLIC SERVICE APPEAL 
BOARD- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Leal Forbes 

and 
Public Service Commission. 

No. PSAB 7 of 1991. 
COMMISSIONER J.A. NEGUS. 

11 March 1992. 
Order. 

WHEREAS the applicant sought and was granted leave to 
withdraw this claim, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be withdrawn by leave. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

COAL INDUSTRY TRIBUNAL— 
Awards/Agreements— 

Variation of— 

COAL MINING INDUSTRY (STAFF) INTERIM 
AWARD 1990. 

COAL MINING INDUSTRY (MINERS) INTERIM 
AWARD 1990. 

COAL MINING INDUSTRY (ENGINEERS) INTERIM 
AWARD 1990. 

BEFORE THE WESTERN AUSTRALIAN COAL 
INDUSTRY TRIBUNAL. 

Held at Perth on the 25th day of November, 1991. 
Application No. 33 of 1991. 

BETWEEN: 
Western Collieries Ltd, Applicant 

and 
The Australian Collieries Staff Association Western Austra- 

lian Branch, Union of Workers, Respondent. 
Application No. 34 of 1991. 

Western Collieries Ltd, Applicant 
and 

The Coal Miners Industrial Union of Workers of Western 
Australia, Collie, Respondent. 
Application No. 35 of 1991. 

Western Collieries Ltd, Applicant 
Australian Society of Engineers, Moulders and Foundry 

Workers Industrial Union of Workers, Western Australian 
Branch 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia. 
In the Matter of: 

Applicants to increase rates of pay and allowances by 2.5%. 
Decision of the Tribunal. 

THE CHAIRMAN: These are three applications with a 
common purpose to increase the rates of pay and the 
allowances, by 2.5 per cent in line with the June state wage 
case, which authorised the increasing of rates of pay and 
allowances subject to certain conditions. In essence, those 
conditions were that the parties were examining, in a proper 

and meaningful way, both award and non-award matters to 
ensure that the work-place was more efficient and that there 
was a proper skill-related career path for employees which, 
apart form other things, encouraged efficiency. 

Mr Bull has rightly drawn attention to the fact that by and 
large these claims mirror those recently dealt with by the 
tribunal in applications number 25, 26 and 27 of 1991. Those 
applications dealt with employees of the Griffin Coal 
Mining Company Limited. These applications deal with the 
employees of Western Collieries Limited. 

Mr Bull has again in detail outlined the measures taken 
by the parties to comply with the requirements of the state 
wage case and we accept, as he has submitted, that the 
parties have made satisfactory progress and are continuing 
to address the matters which remain unresolved in an 
endeavour to achieve the ideals of the structural efficiency 
principle. 

As I mentioned in respect of the earlier applications, it is 
a fact that the awards affected by these applications do now 
contain provisions, many of which address the matters 
required under the structural efficiency principle variation 
of the hours of work to meet the needs of individual 
enterprises. The awards do, as Mr Bull has said, make 
reference to the employment of part-time and casual 
employees and in one award - the Engineers Award —there 
is provision for enterprise agreements. I accept the position 
to be that negotiations are well on the way to provide for 
similar agreements in respect of the other two awards. 

Steps have already been made in the Engineers Award to 
establish a sane and sensible career path. I readily accept the 
position as Mr Wood has put it - that very recently proposals 
have been put to the companies which ought to, in the 
long-term, lead to a much improved career structure for the 
miners who form the great bulk of the work-force on the 
coalfield. 

The tribunal is unanimously of the view that the parties 
have done sufficient to comply with the wage principles and 
also unanimously of the view that the application, ought to 
be granted in the terms in which it is made. By consent, the 
operative date for the increases is to be 1 December next, 
that being the commencement of the first pay period on or 
after today's date. 

Order. 
Having heard Mr G. J. Bull on behalf of the Applicant and 

Mr G N Wood on behalf of the Respondent Unions the 
Tribunal by consent doth hereby order : 

That the Coal Mining Industry (Staff) Interim Award 
1990 be amended in the following terms with effect from 
the 1st December 1991. 

(1) Part B —Western Collieries 
(1) Artificial Light 

Delete $1.92 and $3.86 and substitute $1.97 and 
$3.96 therefore. 

(2) Wet Work 
Delete $1.60 and substitute $1.64 therefore. 

(2) Clause 29 —Wage Schedules 
Delete Schedule 1 — Western Collieries and insert 
in lieu thereof: 

Schedule 1 — Western Collieries Ltd 
The weekly rates of pay for employees of Western 

Collieries Limited covered by this shall be : 
(1) Division "A" 

Rate 
Per Week 

GROUP 1 No rate 
Chief Mechanical Engineer 
Chief Electrical Engineer 
Maintenance Superintendent 
Chief Surveyor 
Office Controller 
Accountant 
Senior Geologist 
M.I.S. Superintendent 
Supply Superintendent 
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Rate 
Per Week 

Division "B" 
Total Rate 
Per Week 

GROUP 2 
Shift Manager 
Senior Undermanager 
Senior Mining Engineer 

GROUP 3 
Mechanical Engineer in Charge 
Electrical Engineer in Charge 
Senior Maintenance Foreman 
Maintenance Planning Co-ordinator 
Crushing Loading & Transport Co-ordi- 
nator 

GROUP 4 
Undermanager 

GROUP 5 
Mechanical Engineer 
Electrical Engineer 
Maintenance Foreman 
Maintenance Planning Officer 
Apprentice Master 
Engineer 
Supply Controller 
Geologist 
D,P. Systems Co-ordinator 
Delta Controller 

GROUP 6 
Project Officer 
Environmental Officer 

GROUP 7 
Ventilation Officer 
Training Officer/Plant Instructor 

GROUP 8 
Mine Surveyor 
Drill Foreman 
Systems Analyst 
Laboratory Supervisor 

GROUP 9 
Assistant Accountant 
Chief Clerk 

GROUP 10 
Draftsman 

GROUP 11 
Paymaster 
Training and Safety Co-ordinator 
Occupational Health/Safety Officer 
Employee Relations Officer 
Personnel Officer 

GROUP 12 
Analyst Programmer 

GROUP 13 
Parts Co-ordinator 
Surveyor 
Assistant Supply Controller 
Senior Secretary 

GROUP 14 
Junior Engineer 
Junior Geologist 

708.70 

685.90 

670.00 

GROUP 1 
Crushing Ixiading and Transport Supervisor 
Senior Industrial Nurse 
Industrial Nurse 
Supply Clerk (Purchasing of Warehousing) 

Senior Clerk/Senior Storeman 
Typist or Receptionist 

GROUP 2 
Adult Clerk 
Storeman 
Secretary 
Surveyor: Assistant 
Laboratory Assistant 
Technical Assistant 

1st year of service in Coal Mining 
Industry 

2nd year of service in Coal Mining 
Industry 

3rd year of service in Coal Mining 
Industry 

GROUP 3 
Juniors —of 1st Year adult rate % 

Under 17 years of age 52 
From 17 years to 18 years 61 
From 18 years to 19 years 71 
From 19 years to 20 years 82 
From 20 years to 21 years 92 

537.80 
533.50 
503.50 

503.50 
261.80 
307.10 
357.50 
412.90 
463.20 

1st year of service 
2nd year of service 
3rd year of service 

567.00 
602.40 
637.80 

(3) Production Bonus 
(a) In addition to the rates of pay prescribed in this 

clause, employees shall be entitled to an addi- 
tional flat amount of $45.90 per week production 
bonus including all paid leave. 

(b) Liberty is reserved to the employers to apply to 
the tribunal for a reduction or deletion of the 
production bonus if the present levels of produc- 
tion are not maintained. 

That the Coal Mining Industry (Miners) Interim Award 
1990 be amended in the following terms with effect from 
the 1st December. 
(1) Part 8 —Western Collieries 

(1) Development Allowance 
Delete $12.59 and substitute $12.90. 

(2) Artificial Light 
Delete $1.92 and $3.86 and substitute $1.97 and 
$3.96 respectively. 

(3) Underground Transport 
Delete $5.05 and substitute $5.18 therefore. 

(4) Sanitary 
Delete .56c and $1.10 and $1.23 and substitute 
.57c and $1.13 and $1.26 respectively. 

(2) Clause 26 —Wage Schedules —Schedule 1—Western 
Collieries 

Delete this Clause and insert in lieu: 
Schedule 1 — Western Collieries 

(1) Employees of the age of 19 years upwards shall be 
paid not less than the following rate per week. 

Rate 
Per Week 

$ 
Prospect Surface Driller 485.00 
Surface Hand —General Duties (Includes 
all general employees, store truck driver 
(including truck fitted with self loading 
crane hoist attachment), motor truck 
drivers to 20 tons, crane driver not 
exceeding lifting capacity 5 tons and 
drivers of miscellaneous equipment) 477.85 
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559.40 

Rate 
Per Week 

$ 
Underground Shiftman — General Duties 492.60 
Open Cut Borer Shotfirer Lubricator 

Ancillary Earth Moving Equipment at 
Deep Mine 
Motor Truck Drivers of over 20 tons but 
not exceeding 50 tons 499.80 
Bulldozer Driver 
Grader Drivers 
Pumper (Deep Mine) 503.50 
Composite Miner 
Winding Engine Driver 
Drivers of: 

Trucks of 50 tons and over but not 
exceeding 100 tons 
Scraper — Loader Drivers 
Front End Loader exceeding 7.6c metres 
Grader (Open Cut) 
Water Carts (Open Cut) 
Dozer (Open Cut) 
Lubricator (Open Cut) 
General Duty Pumper (Open Cut) 
Bath House Attendant (Open Cut) 516.30 
Motor Truck Drivers of over 100 tons but 
not exceeding 110 tons 520.80 
Drivers of 
120 ton Trucks 
Coal Trucks (Open Cut) 
Scrapers (Open Cut) 
Wirtgen 525.20 
Drivers of— 532.00 
135 ton Trucks 
Excavator Operator 
Drivers of 170 ton Trucks and above 535.00 
Dragline Operator 
(a) on dragline of 15.25 but less than 

26.75 cubic metres capacity 559.40 
(b) On dragline of 26.75 but less than 46 

cubic metres capacity 571.30 
(c) On dragline of 46 but less than 99.5 

cubic metres capacity 578.00 
Dragline Trainee Operator 

(a) On dragline of 15.25 but less than 
26.75 cubic metres capacity 532.60 

(b) On dragline of 26.75 but less than 46 
cubic metres capacity 539.70 

(c) On dragline of 46 cubic metres 
capacity or over 551.60 

Bucket Wheel Operator 
(a) Bucket Wheel Excavator Operator 572.10 
(b) Bucket Wheel Spreader/Operator 553.10 
(c) Bucket Wheel Excavator Attendant/ 

Trainee 553.10 
Bucket Wheel Excavator Operator 

(d) Bucket Wheel Spreader Attendant/ 
Tripper Operator 529.50 

(e) Bucket Wheel Serviceman/Relief 
Tripper Operator 510.60 

Provided that the Trainee Bucket Wheel 
Excavator Operator after 12 months' 
training and who is qualified for the 
Bucket Wheel Excavator Operator's Cer- 
tificate and who is capable of operating 
will receive the same rate of pay as the 
Bucket Wheel Excavator Operator. 

(2) Employees under the age of 19 years shall be paid the 
following rates per shift of 7 hours 

Under 16 years of age 228.10 
16 to 17 years of age 263.10 
17 to 18 years of age 291.40 
18 to 19 years of age 328.10 
19 years of age and over to paid adult rates for the work 
being performed. 

(3) Production Bonus 
(a) In addition to the rates of pay prescribed in this 

clause, employees shall be entitled to an addi- 

572.10 
553.10 

553.10 

tional flat amount of $45.90 per week production 
bonus including all paid leave. 

(b) Liberty is reserved to the employers to apply to 
the tribunal for a reduction or deletion of the 
production bonus if the present levels of produc- 
tion are not maintained. 

(4) Composite Miners so classified, shall be paid an 
experience allowance for work at the face whilst employed 
at an underground mine in accordance with the following 
provisions : 

(i) With less than 200 shifts experience at the 
face —$2.05 per shift worked at the face 

(ii) With more than 200 shifts experience, up to 500 
shifts experience at the face —$19.16 per week 

(iii) With more than 500 shifts experience, up to 1,000 
shifts experience at the face —$26.99 per week 

(iv) With more than 1,000 shifts experience at the 
face —$29.06 per week 

These allowances shall be paid for all purposes of the 
award in addition to the Composite Miner rate. 

That the Coal Mining Industry (Engineers) Interim Award 
1990 be amended in the following terms with effect from 
the 1st December, 1991. 

(1) Clause 23 —Part a Special Rates and Provision 
(3) Conveyer Belt 

Delete .48c and substitute .49c. 
(2) Part B —Western Collieries 

(1) Wet Work 
Delete $1.60 and substitute $1.64. 

(2) Artificial Light 
Delete $1.87 and $3.74 and substitute $1.92 and 
$3.83 respectively. 

(3) Disabilities 
Delete $4.86 and .97c and substitute $4.97 and 
.99c respectively. 

Schedule 1—Western Collieries 
(1) The rate per week for employees under this Award 

shall be: 
No. Classification Rate 

Per Week 
1. Maintenance Employee Level 1 489.70 
2. Maintenance Employee Level 2 505.80 
3. Tradesperson Level 1 inch Millwright 530.70 
4. Tradesperson Level 2 (105% of No. 3) 
5. Tradesperson Level 3(110% of No. 3) 
6. Tradesperson Special Class (115% of No. 

of 3) 
7. Advanced Tradesperson Level 1 (120% of 

No. of 3) 
8. Advanced Tradesperson Level 2 (130% of 

No. of 3) 
Experienced Tradesperson — Award 
Wage plus 16.25 
Experienced Tradesperson —Award 
Wage plus 
(working underground) 
(a) After 2 years service underground 16.25 
(b) After a further 150 shifts underground 25,15 
(c) After a further 150 shifts underground 33.00 
(d) After a further 300 shifts underground 35.05 

(2) Leading Hands 
A leading hand, when in charge of other employees, shall 
be paid the following rate in excess of the rate for employees 
under control. 

Additional 
Rate Per Week 

(a) Not less than three and not more than 
10 employees (including appren- 
tices) 11.50 

(b) More than 10 and not more than 20 
employees (including apprentices) 18.15 

(c) More than 20 employees (including 
apprentices 23.70 
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(3) The rates of pay for apprentices shall be the 
undermentioned percentage rates of a tradesperson pre- 
scribed in this Award: 

Five Year Term 
First year 
Second year 
Third Year 
Fourth year 
Fifth year 
Four Year Term 
First year 
Second year 
Third year 
Fourth year 
Three Year Term 
First year 
Second year 
Third year 

212.30 
254.70 
291.90 
398.00 
467.00 

222.90 
291.90 
398.00 
467.00 

291.90 
398.00 
467.00 

(4) Production Bonus 
(a) In addition to the rates of pay prescribed in this 

clause, employees shall be entitled to an addi- 
tional flat amount of $44.20 per week production 
bonus including all paid leave. 

(b) Liberty is reserved to the employers to apply to 
the tribunal for a reduction or deletion of the 
production bonus if the present levels of produc- 
tion are not maintained. 

G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 

NOTICES— 
Union Matters— 

No. 660 of 1991. 

NOTICE is given that The West Australian Psychiatric 
Nurses' Association (Union of Workers) has made applica- 
tion for alteration of its registered rules pursuant to the 
Industrial Relations Act 1979. 

Alterations are proposed to those rules relating to the 
qualification of persons for membership of the organisation. 

The existing and proposed rules relating to eligibility for 
membership are as follows: — 

Existing: 

5. Constitution. 

(a) Subject to the provisions of this rule any person 
who is employed in any hospital, institution or 
other service referred to in section 19 of the 
Mental Flealth Act 1962-1968, or in any Public 
Hospital or Clinic or in any Private Psychiatric 
Hospital,— 

(i) as a qualified psychiatric nurse; 

(ii) as a probationer nurse in training for the 
Psychiatric Nursing Certificate; 

(iii) as a rehabilitation assistant; 
(iv) as a qualified mental health nursing aide; 

(v) as a trainee mental health nursing aide; 

is eligible for admission to this Union. 

(b) A person who holds a Psychiatric Nursing 
Certificate but who, by virtue of his employment, 
is eligible for membership of— 

(i) the Royal Australian Nursing Federation 
(Western Australian Branch) Industrial 
Union of Workers, Perth; or 

(ii) the Civil Service Association of Western 
Australia (Inc.); 

is not eligible for admission to this union. 

(c) No person shall be a member, except in the 
capacity of honorary member, who is not a worker 
within the meaning of the "Industrial Arbitration 
Act 1912-1966". 

Proposed: 

5. Constitution. 

(a) Subject to the provisions of this rule any person 
who is employed in any hospital, institution or 
other service referred to in section 19 of the 
Mental Health Act 1962-1968, or in any Public 
Hospital or Clinic or in any Private Psychiatric 
Hospital,— 

(i) as a qualified psychiatric nurse; 

(ii) as a probationer nurse in training for the 
Psychiatric Nursing Certificate; 

(iii) as a rehabilitation assistant; 
(iv) as a qualified mental health nursing aide; 

(v) as a trainee mental health nursing aide; 

is eligible for admission to this Union. 

(b) No person shall be a member except in the 
capacity of honorary member, who is not a worker 
within the meaning of the "Industrial Arbitration 
Act 1912-1966". 

This matter has been listed before the Full Bench on 14 
May 1992. 

A copy of the Application and the Rules of the 
organisation may be inspected at my office, 815 Hay Street, 
Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the "Industrial Relations Commission 
Regulations 1985". 

T. POPE, 
Deputy Registrar. 

12 March 1992. 
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INDUSTRIAL TRAINING ACT— 

Appeals dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Melville Panel Service 

and 
Adrian John Kneale. 

An Appeal pursuant to Section 37C of the Industrial 
Training and Commercial Act 1975. 
COMMISSIONER R.N. GEORGE. 

12 February 1992. 
Order. 

WHEREAS the Applicant sought and was granted leave to 
withdraw this claim, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby Orders — 

That the application be withdrawn by leave. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Melville Panel Service 

and 

Jason David Wimbridge. 

An Appeal pursuant to Section 37C of the Industrial 
Training and Commercial Act 1975. 

COMMISSIONER R.N. GEORGE. 

12 February 1992. 
Order. 

WHEREAS the Applicant sought and was granted leave to 
withdraw this claim, the Commission pursuant to the powers 
conferred on it-under the Industrial Relations Act 1979, 
hereby Orders — 

That the application be withdrawn by leave. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 




