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ROWLAND J 

In actions numbered 1053, 1478, 1479 and 1529 of 1991 
and 127 of 1992 which are matters pending before the 
President of the Industrial Commission under s 61 of the 
Industrial Relations Act, the President rejected the appel- 
lants' application that he should disqualify himself for bias, 
i.e. legal bias in the sense that "the parties or the public 

might entertain a reasonable apprehension that he might not 
bring an impartial and unprejudiced mind to the resolution 
of the question involved in it"; Liversey v. The New South 
Wales Bar Association (1983) 151 CLR 288. 

The appellants appealed against that decision to the 
Industrial Appeal Court and the respondents to that appeal 
have made application under Reg 6 of the Regulations of 
Western Australian Industrial Appeal Court that the 
proceedings shall not be stayed. 

The application before the President by the appellant that 
he should disqualify himself was made on the opening day 
of the hearing of the substantive matters in issue which had 
been listed for some 12 days. These dates had been allocated 
some weeks earlier. 

In the course of what is apparently a power struggle 
within the Union management, several orders have already 
been made by the President. In the main they are 
interlocutory in the sense that they did not deal with the 
ultimate resolution of the dispute between the parties and 
were procedural or they granted interlocutory relief. 

Many of those orders were appealed and there have been 
several applications by the appellants for orders that the 
proceedings shall not be stayed. 

I am told that it has been accepted for many years by the 
members of the Commission that the lodging of an appeal 
from a decision of the Commission to the Industrial Appeal 
Court not only operates as a stay on the judgment or order 
in issue but also it operates as a stay on the proceedings 
themselves, even though the judgment or order like the 
present order requires no positive action by any of the 
parties. There is, of course, a distinction between a stay of 
proceedings and a stay of an order: see Allanson v. Midland 
Credit Ltd (1977) 16 ALR 43. In Re Marks and Federated 
Iron Workers' Association; Ex parte Australian Building 
Construction Employees and Builders' Labourers' Federa- 
tion (1981) 34 ALR 208 at 211 Mason J, as he then was, 
said: "Speaking generally, the distinction is between a stay 
of further proceedings in litigation and a suspension of a 
judgment or order". Dawson J was called upon to consider 
the practical effect of the difference In Re Moore; Ex parte 
Pillar (1991) 65 ALIR 683. I am not convinced that the 
lodging of an appeal in the present case has the effect of 
operating as a stay of the proceedings for the purpose of Reg 
6, but as both parties believe that it does I shall deal with 
the matter on that basis. 
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Shortly after the judgment was delivered the appellants 
sought a writ of prohibition from the Supreme Court to 
restrain the President from hearing the matter on the grounds 
of legal bias. The matter came before White J who accepted 
that the application was competent. Again, I do not pause 
to consider whether or not it is competent. I note, however, 
that there may well be arguments that if it were competent 
it would only be because there was no appeal to the 
Industrial Appeal Court because of the operation of s 34(4) 
of the Industrial Relations Act. 

Again, however, both of the parties seem to agree that the 
appeal, if it falls within s 90(1) of the Industrial Relations 
Act, is competent and that the proceedings are thereby stayed 
as a result of the operation of Reg 6. The question, therefore, 
is whether I should order that the proceedings shall not be 
stayed. I have little before me, other than the reasons of the 
President, although I have some knowledge of the back- 
ground to this dispute arising out of other applications which 
have been dealt with by me. The latter, however, do not 
assist. What does assist is that White J refused an order nisi 
for prohibition on the basis that on the material before him 
there was not an arguable case to support the claim of bias. 
He was obviously privy to more material than was possessed 
by me. It seems to me that that is a factor which should be 
given some weight. Also of importance is the fact that the 
Union which is being bedevilled by these management 
disputes has been in a state of limbo now for 12 months and 
I am told that the Union cannot effectively operate whilst 
there is this management dispute. The matters that have 
caused the appellants concern are the perception that the 
President has already gone wrong in his understanding of the 
effect of an earlier order which led to the meeting of 20 June 
1991, or perhaps his understanding of what then occurred. 
In fact, on the appellants' argument, the meeting was in 
conformity with the President's earlier order to have such 
a meeting to locate the Union office, and it was resolved that 
it be at 22 St George's Terrace. From the arguments I have 
heard to date, the appellants' submission in this respect 
seems to be fairly arguable. Again, however, it is not 
necessary for me to resolve that argument and, in fact, it 
would be improper to do so when that matter has not been 
fully argued and is apparently, as yet, not the subject of any 
existing appeal. In fact, I do not believe that any order has 
been made in relation to that particular matter, but rather ad 
hoc expressions of opinion from time to time by the 
President. 

In Re Moore; Ex parte Pillar, already cited, Dawson J 
referred to the undesirability that there should be uncertainty 
in these matters in a different context. Those comments are, 
I believe, however, relevant to the present matter. I am told 
that there are still some of the original days available for the 
real issues to be tried in this matter and, in my view, they 
should be so tried as soon as possible. 

It is for that reason that I advised the parties of my 
decision yesterday that the proceedings shall not be stayed 
and so endorsed the respondents' application and undertook 
to deliver my reasons as soon as practicable. 

The appellants, as an alternative, suggested that the 
appeal to the Industrial Appeal Court could be expedited. If 
the appellants are still of that view, I will endeavour to 
accommodate that request. 

WESTERN AUSTRALIAN INDUSTRIAL APPEAL 
COURT 

Industrial Relations Act 1979. 
Appeal No. 3 of 1992. 

In the matter of an appeal numbered 3 of 1992, against the 
decision of the President of the Western Australian 
Industrial Relations Commission in matters numbered 1053, 
1478, 1479 and 1529 of 1991 and 127 of 1992 dated 28th 
day of February 1992. 

between: 
L.B. Carter and Others 

Applicants 
and 

M.A. Drake and Others 
Respondents. 

Before: 
MR JUSTICE ROWLAND 

(Acting President). 
10 March 1992. 

Order. 
HAVING heard MR R.E. Turner as agent for the applicants, 
and having heard Mr P.M. Nisbet (of Counsel) for the 
respondents, the Court doth order that the proceedings on 
Matter No. 127 of 1992 not be stayed. 

J.G. CARRIGG, 
Clerk of the Court. 

FULL BENCH— 

Appeals against Decision of 
Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jane Gould 

and 
Wensley Nominees Pty Ltd C/- Bus Stop Coffee Lounge. 

No 1506 of 1991. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P. J. SHARKEY 
COMMISSIONER J. A. NEGUS 

COMMISSIONER S. A. KENNEDY. 
19 March 1992. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal against the decision of the 
Commission at first instance, constituted by a single 
Commissioner, which was contained in an order of 2 
September 1991, namely that the application be dismissed 
(see page 6 of the appeal book (hereinafter referred to as 
"AB")). 

The application in question was one (see pages 4-5 (AB)) 
made by Ms Jane Gould seeking reinstatement and the 
payment of wages and allowances for the period of 19 March 
1991 to the date of reinstatement. 

The background to the matter, which was a matter 
pursuant to s.29(b)(i) and (ii) of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act")), 
was set out in the following terms in schedule "A" to the 
application, and we reproduce them hereunder: — 

"1. Gould ("the Applicant") was employed by 
Wensley Nominees ("the Respondent") on or 
about 14 January 1991. 

2. The Applicant was employed as a part time 
worker pursuant to clause 12 —Part Time Workers 
of the Restaurant, Tea Room and Catering 
Workers Award 1979. 



3. On 17 March 1991 the Applicant fell ill and was 
taken to hospital. The Respondent was advised by 
a friend of the Applicant's that the Applicant 
would not be in on the following day, Monday 18 
March 1991. 

4. On Monday 18 March 1991 the Applicant's friend 
again rang the Respondent and advised that the 
Applicant would not be at work on the Tuesday 
19 March 1991 and that she had to go to theatre 
for an operation on the evening of Hiesday 19 
March 1991. 

5. On the Applicant's release from hospital on 
Wednesday 20 March 1991 the Applicant rang the 
Respondent and advised that she was now out of 
hospital and that she would be able to return to 
work on Friday 22 March 1991. 

6. The Respondent advised the Applicant that the 
Respondent had already employed another person 
in the Applicant's position, and thereby summa- 
rily dismissed her. 

7. The Applicant seeks the following relief: 
7.1 reinstatement; and 
7.2 payment of wages and allowances for the 

period from 19 March 1991 to the date of 
reinstatement." 

Decision at First Instance. 
There was a submission that there was no unfair 

dismissal, because there was no dismissal. 
The Commission at first instance found as follows: — 

(1) That the applicant was really in dispute about the 
terms of re-employment and whether she should 
be paid as though her employment with Wensley 
Nominees Pty Ltd never ended. 

(2) It found as a fact that when the applicant asked 
that she be given her pay there was a unilateral 
termination of the contract of service between 
herself and Wensley Nominees Pty Ltd, and, at 
law, Wensley Nominees Pty Ltd was not obliged 
to do anything about it and the applicant could not 
withdraw it. There was no dismissal, either 
summary or constructive. 

(3) It found that there was a telephone conversation, 
referred to in paragraph 6 of the applicant's claim, 
in which the respondent advised the applicant that 
the respondent had already employed another 
person in the applicant's position, and thereby 
summarily dismissed her, between the applicant 
and Mrs Leyla Saab, a director of the company, 
who carries on the business with her husband, Mr 
George Saab. 

It was said that the applicant drew that 
conclusion herself when told that another person 
had been employed in her place, and thereupon the 
applicant expressed her displeasure in terms of 
ironic thanks and asked that her pay be made 
available. 

Background and Factual Matters. 
Ms Gould, the appellant, was employed from December 

1990 to March 1991 as a counter hand by Wensley 
Nominees Pty Ltd, of which, at all material times, Mr 
George Saab and Mrs Leyla Saab were directors, and of 
which Mrs Leyla Saab was a secretary. 

Ms Gould was employed in a business conducted by the 
respondent company known as the Bus Stop Coffee Lounge. 
She claimed reinstatement and payment of wages and 
allowances for the period from 19 March 1991 to the date 
of reinstatement on the basis that she had been unfairly 
dismissed. 

The evidence was that she was employed as a part time 
worker working about six hours a day from 6.00 am to about 
12.30 or 1.00 pm. At all material times she lived in a de facto 
relationship with one Mr Michael Tracy. 

On Sunday, 17 March 1991 Ms Gould fell ill as a result 
of gynaecological problems and was taken to hospital, 

remaining there throughout that day and on Monday, 18 
March 1991. On Hiesday, 19 March 1991 she had to go to 
the theatre for an operation in the hospital and was taken 
from hospital by Mr Tracy upon her release on Wednesday, 
20 March 1991 at about midday. 

There was some evidence that during the period 17 March 
and 18 March 1991 Mr Tracy had telephoned Mr Saab to 
say that Ms Gould was ill and not able to work. 

It is also clear that the conduct of the business mainly fell 
upon the shoulders of Mr Saab, Mrs Saab doing bookkeep- 
ing and supervising when Mr Saab was not there. 

When Ms Gould came home from hospital she rang Mrs 
Saab to let her know that she would probably be able to 
return to work on the Friday. There was a dispute about 
whether she said that it might be Monday, Mrs Saab 
asserting in evidence that that is what she said, and Ms 
Gould denying it. 

There is also a dispute about what occurred in the 
telephone conversation. Mr Tracy, in his evidence, said that 
in the course of the telephone discussion Ms Gould went 
white, her face dropped and she said that she had been 
sacked and that she had asked Mrs Saab why but Mrs Saab 
had refused to tell her. Ms Gould then told Mr Tracy to go 
and get her pay, which he did, asking Mrs Saab, on Mr 
Tracy's evidence, why Ms Gould was sacked, something 
which he said Mrs Saab responded to by saying that how she 
ran her business was her business. There was then something 
of a scene in the course of which Mrs Saab alleged that she 
said that persons only were sacked if they deserved to be 
sacked. 

It was denied by Mrs Saab that she had dismissed Ms 
Gould, and Ms Gould admitted that the word "sacked" had 
in fact not been used. What Ms Gould was told was that they 
had got somebody else. She assumed that this meant that she 
had been dismissed. Mrs Saab said that that was not so and 
that before she could say anything, having said "Jane, we 
employed already someone", Ms Gould said "Thank you 
very much" very sarcastically and she said "I want my 
wages right now". Mrs Saab said to her "You know, Jane, 
I don't do wages on a Wednesday. Usually I do them on 
Thursday". Ms Gould said "I don't care. I want my wages 
right now", whereupon Mrs Saab said "Well, fair enough, 
I could arrange this, to have it, but if you want your wages, 
I want my uniform back". Ms Gould said "Okay, I'll send 
the uniform" and that was the end of it (see page 81 of the 
transcript at first instance (hereinafter referred to as 
"TFI")). 

What Mrs Saab did not get a chance to tell Ms Gould, she 
said, was after Ms Gould said "I'm out of the hospital. I'm 
coming to work on the Friday and if it's not Friday for sure 
on Monday" which follows "You have to give me a definite 
date when you are coming —to give the sack to the other girl, 
to tell her when to finish". Mrs Saab had employed another 
girl whom she could have terminated readily, one Helen 
Stokes. 

There was some evidence of ill feeling between Mrs Saab 
and Ms Gould, Ms Gould having referred to Mrs Saab as 
a bitch (see page 82 (TFI)). 

In addition, there were discussions afterwards with Mr 
Lucev, Ms Gould's solicitor. Mr Saab and Mrs Saab both 
had discussions with Mr Lucev. In the course of those 
discussions it was alleged that the main concern was 
whether Ms Gould should be paid as a casual or as a part 
timer, according to Mrs Saab. 

Mr Saab was not called to deny Mr Lucev's evidence, in 
relation to which Mr Lucev was not shaken, and which he 
said Mrs Saab said "I told her that we no longer had a job 
for her". He said that he was as certain as he could possibly 
be that this is what she said and wrote it down and recalled 
the conversation with her. 

In relation to Mr Saab, he asserted that Ms Gould was "a 
casual employee who he can sack at any time". This 
occurred in Mr Lucev's office, although Mr Lucev said Mr 
Saab had said that Mr Tracy had said that he was not sure 
when Ms Gould would return to work. 
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The evidence is that Ms Gould was a good worker, and, 
according to Mrs Saab, she would have her back at any time. 

What was denied was that her employment was termi- 
nated and that it had been misunderstood. 

Mrs Saab denied that there was any allegation of unfair 
dismissal or reinstatement put by Mr Lucev, only the 
question of moneys alleged to be owing. True it is that at 
no time did Mrs Saab say to Mr Tracy or to Ms Gould "you 
are not dismissed", and that is consistent with Mrs Saab's 
evidence. 

Conclusions. 

This is a discretionary decision which requires us to 
follow what was laid down in Hamersley Iron Pty Ltd v. 
ADSTE 64 WAIG 852 and House v. The King 55 CLR 499. 
We cannot substitute our own decision, but may only 
intervene if there is an error in accordance with the 
principles laid down in those authorities. 

Further, an appellate court can only interfere with 
findings of fact based upon the acceptance of one witness's 
evidence or the rejection of another witness's evidence if it 
is satisfied that the advantage enjoyed by the trial judge 
would not justify the finding that he had made (see Abalos 
v. Australian Postal Commission (1990) 171 CLR 167 at 
178). 

The finding is based largely on demeanour. The scope for 
appellate intervention is slight in those circumstances. The 
relevant test has been said to be whether or not the finding 
on credibility was plainly wrong (see Powell v. Streatham 
Manor Nursing Home [1936] AC 243). 

The finding on credibility will be plainly wrong if it is 
itself based on misunderstanding of the evidence or a 
demonstrably false determination of a peripheral factual 
matter. If, however, it is based on demeanour, then the 
principle is as we have said above. 

It does not follow from the failure of a trial judge to make 
an express reference to demeanour that observation of 
witnesses played no part in forming the decision to which 
he came (see Jones v. Hyde (1989) 63 ALJR 349). 

A particular finding under challenge in this matter is one 
of law that there was not a termination of the contract by 
way of dismissal by the employer. 

The findings of fact which supports that is that the words 
used between Mrs Saab and Ms Gould amounted to a 
termination and not an agreement. 

The reasons for decision in the matter are based on the 
following findings (see page 8 (AB)): — 

"In her evidence the Applicant admitted that during 
the conversation Mrs Saab never told her that she was 
sacked. The Applicant drew that conclusion herself 
when told that another person had been employed in her 
place. Thereupon the Applicant expressed her displeas- 
ure in terms of ironic thanks and asked that her pay be 
made available." 

The view was that when the applicant asked that she be 
given her pay there was a unilateral termination of the 
contract of service between herself and Wensley, and 
Wensley was not obliged to do anything about it and the 
applicant could not withdraw it. There was thus, it was 
found, no dismissal. 

The actual interpretation of the words "said at the crucial 
time" depends much on seeing and hearing the witnesses 
at first instance, and we would not feel confident that we 
ought to intervene, in the circumstances, to interpret them 
otherwise. It was open to the Commission to accept Mrs 
Saab's version of events, and, if it did, there was no 
dismissal. 

Further, what occurred afterwards palpably had more to 
do with a dispute over pay rates than any question of 
dismissal. 

Further, the uncontroverted evidence that Ms Gould 
would not subsequently accept an offer to return to her 
employment, albeit that the offer entailed her working 
different hours, lends further credence to the view that she 
had unilaterally terminated the contract, was content with 
that and that the real dispute, as Mrs Saab indicated in 
evidence, and as Mr Lucev's evidence reveals too, was as 
to quantum of pay whilst she was employed. 

In the circumstances, having assessed all of the evidence, 
it is not possible for us to say that the Commission at first 
instance did not take proper advantage of or misused its 
advantage in seeing the parties. For that reason, we would 
not draw different inferences from the primary facts. 

In the end, the Commission's finding that there was a 
unilateral termination, and not a dismissal, arising from the 
facts which it found, is not exceptionable, based clearly on 
its observation of the witnesses and hearing what they said, 
the Commission preferred Mrs Saab's version of events. 
Unilateral repudiation of the contract is not a dismissal (see 
the definition of dismissal in MTT v. Gersdorf 61 WAIG 
611). 

The appeal will be dismissed. 

Order accordingly. 

Appearances: Ms R C Miller (of Counsel) on behalf of 
the appellant. 

Mr A C Thorpe (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Jane Gould 

Wensley Nominees Pty Ltd C/- Bus Stop Coffee Lounge. 

No 1506 of 1991. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY 
COMMISSIONER J A NEGUS 

COMMISSIONER S A KENNEDY. 

19 March 1992. 

THIS matter having come on for hearing before the Full 
Bench on the 1st day of November 1991 and having heard 
Ms R C Miller (of Counsel) on behalf of the appellant and 
Mr A C Thorpe (of Counsel) on behalf of the respondent, 
and the Full Bench having reserved its decision on the matter 
and reasons for decision being delivered on the 19th day of 
March 1992 wherein it was found that the appeal should be 
dismissed, it is this day, the 19th day of March 1992, ordered 
that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
M A Drake, R E Turner, G C O'Neill, M Ellis and G Pope 

and 
Burswood Resort (Management) Limited 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 

West Australian Theatrical and Amusement Employees 
Association (Union of Employees), L B Carter, J Little, A 
Faccioni, N C Webb, D B Lacey, N Onofaro and J Shore 

(Interveners). 
No. 1643 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER O.K. SALMON. 

30 January 1992. 
Corrected Order. 

THIS matter having come on for hearing before the Full 
Bench on the 17th day of December 1991 and having heard 
Mr R E Turner on behalf of the abovenamed individual 
appellants, Mr H J Dixon (of Counsel) and with him Mr T 
H F Caspersz (of Counsel) on behalf of the respondent and 
Mr P M Nisbet (of Counsel) and with him Mr J G Fiocco 
(of Counsel) on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, the West Australian 
Theatrical and Amusement Employees Association (Union 
of Employees), L B Carter, J Little, A Faccioni, 

N C Webb, D B Lacey, N Onofaro and J Shore as 
interveners, and the Full Bench having reserved its decision 
on the matter and having determined that reasons for 
decision will issue upon a date of which the parties will be 
notified, it is this day, the 30th day of January 1992, 
ordered:— 

(1) That appeal No 1643 of 1991 be and is hereby 
dismissed. 

(2) That the application made by the respondent 
herein under s.27 of the Act be and is hereby 
dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Maxwell Mouritz 

and 
Shire of Esperance. 
No 2384 of 1989. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT, P.J. SHARKEY 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER R.N. GEORGE. 

18 February 1992. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 17th day of March 1992 and the parties 
having consented in writing to the matter being withdrawn 
and a Notice of Discontinuance dated the 23rd day of 

January 1992 having been consented to by the parties and 
filed herein, it is this day, the 18th day of February 1992, 
ordered that the hearing on the 17th day of March 1992 be 
vacated. 

(Sgd.) P.J. SHARKEY 
[L.S.] President. 

FULL BENCH— 

Appeals against Decision of 

Industrial Magistrate— 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Executive Health Centre 

and 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch. 
No. 1 145 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

CHIEF COMMISSIONER W S COLEMAN. 
COMMISSIONER S A KENNEDY. 

19 March 1992. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. This was an appeal brought pursuant to s.82 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") against a decision of the Industrial 
Magistrate and properly so brought. 

The amended grounds of appeal herein are as follows: — 
"1. The Learned Industrial Magistrate erred in fact 

and law in holding that the appellant was bound 
by Award A49 of 1978 ("the Award") in 
particular; 
(a) in holding that the Burswood Recreation 

Centre as a whole was covered by the Award, 
when in fact the evidence established that 
different employers operated various busi- 
nesses within the Centre as a whole; 

(b) in holding that it would be a sham if 
employers were able to avoid their responsi- 
bility under an award by breaking the 
activities into separate components and plac- 
ing them under separate ownership. 

2. The Learned Industrial Magistrate erred in fact 
and in law in not finding: 
(a) that the true scope of the award was to cover 

employers engaged in the provision of 
physical exercise training facilities, most of 
which provided as an ancillary function 
massage or beauty facilities; 

(b) that none of the named respondents were 
engaged solely in those ancillary activities. 

3. That the learned Industrial Magistrate erred in law 
in concluding that the defendant be convicted as 
such conviction was not open to him pursuant to 
the terms of the Industrial Relations Act 1979 (as 
amended). 

Order Sought 
The Appellant seeks an order: 

1. that the appeal be upheld; 
2. that the decision and order of the Learned 

Industrial Magistrate be quashed and in lieu 
thereof an order be substituted that Application 
No. 31 of 1991 be dismissed. 
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3. alternatively that the Industrial Magistrate's deci- 
sion be upheld in part and varied to substitute a 
finding that the appellant failed to comply with the 
provisions of Award A49 of 1978." 

The appeal is against a decision of His Worship, the 
Industrial Magistrate, in particular that the appellant was 
bound by the Health Attendants Award 1979, Award No A 
49 of 1978 (hereinafter referred to as "the award"). 

The reasons for decision herein were discovered after 
some examination and were those issued ex tempore and 
appearing at pages 52 and 53 of the appeal book (hereinafter 
referred to as "AB"), although His Worship subsequently 
issued edited reasons for decision (see our reasons hereinaf- 
ter). 

There were allegations contained in a complaint (see page 
4 (AB)) that the defendant at first instance, the Burswood 
Executive Health Centre, being a party bound by the award 
"failed to make available to a duly accredited official of the 
union the time and wages record in accordance with the 
provisions of the Health Attendants Award No. 49 of 1978". 

The relevant clause of the award is clause 22 and is a 
standard time and wages inspection clause. 

The scope clause, clause 4, reads as follows: — 
"This award shall apply to all workers employed in 

the callings listed in Clause 11. —Wages hereof by 
employer engaged in the health and physical culture 
industry as carried on by the respondents." 

The schedule of respondents in the award reads as 
follows: — 

"American Health Studios 
Carine Glades Health Studio 
Kevin Duffs Health Studio 
New Life Health Academy 
Healthworld 
The Executive Health Club 
Ian Goodwin's Health Club 
Garden City Health and Beauty Club 
Sportsman Health Studio 
Webbs Health Academy 
True Health 
Fletchers Fitness World 
Albany Fitness Centre 
Geraldton Health Studio 
Rockingham Health Academy" 

The only point in issue was whether the defendant (the 
appellant before the Full Bench) fell within the scope of the 
award. 

Reasons for Decision. 
His Worship held as follows: — 

(1) That the defendant company operates the 
Burswood Executive Health Centre in the recrea- 
tion centre of the Burswood Hotel. 

(2) That the defendant provides a massage service and 
sauna. It employs four masseurs or masseuses and 
by doing so, and according to its brochure, its 
services compliment the hotel's facilities of a 
gymnasium, two pools and a spa. 

(3) The Burswood Hotel offers membership to its 
recreation centre which provides many recrea- 
tional facilities including those normally found in 
health clubs, like those run by the respondents to 
the award. 

(4) The Burswood Resort Hotel recreation centre 
brochures offers individual health and fitness 
appraisals, a gymnasium, aerobics, outdoor and 
indoor pools, spa, sauna and massage (see the 
brochure exhibit H). 

The sauna and massage are, in fact, provided by the 
appellant, and, in addition, the recreation centre provides a 
range of outdoor recreational and sporting activities. 

His Worship found that he had no doubt that the activities 
of the Burswood Resort Hotel recreation centre would bring 
it within the scope of the award, having regard to the 
employees listed in clause 11 and the scope clause of the 
award. 

His Worship also found that, on the evidence before him, 
particularly that of one Mr Goodwin, massages and saunas 
were a integral part of the health and physical culture 
industry at the time the award was made and remains so in 
the present organisations providing a similar health service. 

His Worship posed a question to himself this way, that 
he was being asked to find that if a component or activity 
within an industry is separated by ownership it then is not 
bound by the award which would apply if owned by the 
principal owner of the recreation centre or health club, as 
the respondents to the award were commonly known. 

His Worship then went on to find that the activities 
conducted there are usually found in the health and physical 
culture industry, and that the defendant before him carried 
out these activities within a centre which is conducted in a 
similar way to those conducted by the respondents to the 
award, and which provides activities and services covered 
within the health and physical culture industry. 

His Worship found that as a whole the centre within 
which the defendant operated was covered by the award and, 
that it would be a sham if employers were able to avoid their 
responsibility under an award by breaking the activities into 
separate components, placing them under separate owner- 
ship and then claim not to be covered. 

A problem arose because the Industrial Magistrate 
purported to hand down, as are recorded in the transcript, 
ex tempore reasons for decision. He then, at a later date, 
purported to hand down separate written reasons, having 
reserved the right at the time of handing down the ex 
tempore decision to edit that ex tempore decision. 

This was a matter we raised with the advocates before us. 
It was submitted that the Industrial Magistrate was functus 
officio, having disposed of the matter. 

The "edited" reasons, which bear the date of 4 July 1991, 
omitted a crucial finding set out at page 9 of the transcript 
at first instance (hereinafter referred to as "TFI"). 

The actual ex tempore reasons for decision were given on 
5 July 1991. 

We decided that the reasons for decision were those 
issued ex tempore and not the edited reasons, because there 
was a material departure in the written reasons from the 
reasons issued ex tempore. There is also a difference in dates 
between the two. 

Background and Issues. 
The complainant had established before the Industrial 

Magistrate that the defendant had failed to comply with the 
right of entry provisions within the award to enable time and 
wages records to be inspected. 

Before His Worship was a Statement of Agreed Facts 
which stated: — 

(1) The area from which the company 8888 Pty Ltd, 
trading as Burswood Executive Health Centre, 
operates its business is within the location covered 
by clause 3. —Area of the Health Attendants 
Award No A 49 of 1978. 

(2) Burswood Executive Health Centre employs mas- 
seurs and masseuses who are employees of the 
company. 

(3) Complaint No 31 of 1991 was served personally 
on Mr Sydney Tong, Director of 8888 Pty Ltd, 
trading as Burswood Executive Health Centre, at 
100 Hay Street, Subiaco, WA 6008 on or about 22 
March 1991. 

According to his reasons for decision, the learned 
Industrial Magistrate found that the defendant company 
operated the Burswood Executive Health Centre in the 
recreation centre of the Burswood Hotel. There it provided, 
at all material times, a massage service and sauna. In 
addition, it employed, at the material time, four masseurs or 
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masseuses, and, according to its brochure (exhibit H), that 
service complements the Burswood Hotel's facilities of a 
gymnasium, two pools and a spa (see page 31 (AB)). These 
are patently exercise facilities as were later referred to by 
the witness, Mr Goodwin, in evidence. 

The hotel itself offers membership to its recreation centre 
which provides a number of health clubs like those run by 
the respondents to the subject award. 

Indeed, the Burswood Resort Hotel Recreation Centre 
brochures (exhibit J) offer individual health and fitness 
appraisals, a gymnasium, aerobics, outdoor and indoor 
pools, spa, sauna and massage, as well as outdoor 
recreational and sporting facilities. It is the latter two 
features of service, namely sauna and massage, which are 
provided by the defendant company. 

The only issue was whether the defendant was bound by 
common rule as is prescribed in s.37 of the Act. 

His Worship, for the reasons which we have referred to 
above, decided that it was. 

Grounds of Appeal. 
Ground 1(a) —It was submitted to us that His Worship 

erred in holding that the activities of the Burswood Resort 
Hotel recreation centre bring the defendant within the award. 
It was submitted to us too, that the question whether the 
whole of the centre would be covered within the award was 
not before His Worship, and that, in any event, he erred in 
deciding as he did, since to say so was against the evidence 
and the weight of the evidence. That was because Ms Todd, 
an ex-employee, gave evidence that it was a separate entity 
(see page 20 (AB)). 

In other words, the defendant was a separate legal entity 
and had to be considered as such as an employer and the 
question determined whether it was bound by the award. 

We were referred also to Mr Tong's evidence (see page 
35 (AB)). In particular, it was submitted that the appellant 
does not have "membership". 

Ground 1(b) —Mr Kenner also took exception to His 
Worship's observation that it would be a sham if employers 
were able to avoid their responsibility under an award by 
essentially breaking their activities up into separate compo- 
nents and placing them under separate ownership as separate 
legal entities. 

Another error, so the submission went, was the finding 
under ground 1(a) that the centre as a whole would be 
covered by the award. This proposition and reasoning have 
flawed it throughout. Further, there is simply no evidence 
of any "sham". 

The submission was that the business of the appellant was 
run and properly conducted as a separate business, an 
industry in its own right. Hence, the appellant was not 
engaged in an industry to which the award applied, but in 
its own industry of sauna and massage. 

In the end, the submission was that the proper approach 
is to examine the work performed by the employer and 
employee —the common object test. That is the test 
propounded by Burnside J in the well known case of Parker 
and Son v. Amalgamated Society of Engineers 29 WALR 
90. 

Grounds 2A and 2B —Under these heads, Mr Kenner 
referred us to s.37(l) of the Act, which provides: — 

"An award has effect according to its terms, but 
unless and to the extent that those terms expressly 
provide otherwise it shall, subject to this section — 
(a) extend to and bind — 

(i) all employees employed in any calling 
mentioned therein in the industry or indus- 
tries to which the award applies; and 

(ii) all employers employing those employees; 
and 

(b) operate throughout the State, other than in the 
areas to which subsection (1) of section 3 
applies." 

It was then submitted that to determine the industry to 
which the award applies, one looks at the scope clause and 
then applies the tests outlined in WACJBSIU v. Terry 
Glover Pty Ltd 50 WAIG 704. 

The principles of interpretation of the award are those set 
out in Norwest Beef Industries Ltd and Another v. AMIEU 
64 WAIG 2124 at 2127 per Brinsden J. 

The submission was that to determine the construction of 
the scope clause in the subject award, the application of the 
common object test in Parker and Son v. Amalgamated 
Society of Engineers (op cit) requires a finding of fact as to 
the industry carried on by the named respondents to the 
award at the date of the award. 

We were referred to the case of Freshwest Corporation 
Pty Ltd v. TWU 71 WAIG 1746 and invited to follow the 
approach taken by Franklyn J in that case at page 1748. 

The submission went further. It was this. The meaning of 
"health industry" was unclear and required some fact 
finding (see ETU v. Signlite Pty Ltd 69 WAIG 2658 where 
the Full Bench adopted that view). 

The submission was that, on the evidence, the health and 
physical culture industry is the industry of physical exercise 
training facilities, and only as an ancillary component of this 
industry is there a provision of massage and sauna services. 

In the conduct of a particular industry, one may engage 
in some activities ancillary thereto, some of which others 
may carry on as a separate industry in their own right (see 
per Franklyn J in Freshwest Corporation Pty Ltd v. TWU 
(op cit) at page 1750, and see pages 30-34 (AB) where the 
evidence of Mr Goodwin, a witness for the defendant, 
revealed that in health clubs that particular "function" of 
a club which customers would most use is exercise and that 
was used by 80%). 

Mr Goodwin, who was a named respondent to the award, 
gave evidence that in the sixties and seventies, 80% of clubs 
were providing exercise, beauty and massage facilities in 
their establishment. Two out of ten did not provide these 
extra facilities (see pages 33-34 (AB)). 

The submission was that the provision of physical 
exercise facilities was what health and physical culture 
meant and the other features such as massage, sauna and 
"beauty" were seen as ancillary or a sideline. It was 
submitted that that evidence was not controverted (see page 
29 (TFI)). 

It was submitted that none of the respondents to the award 
provided massage and sauna as a separate line of business 
at the time the award issued. 

Thus, massage and sauna services conducted separately 
represented a separate industry. 

WACJBSIU v. Terry Glover Pty Ltd (op cit) is to be 
distinguished, because in that case the named respondents 
did not delineate the entire industry. In the case of the Health 
Attendants Award, the evidence was that they did. 

It was submitted that proximity bears no relationship to 
the determination of industry, and that further, in this case. 
His Worship failed to analyse the evidence and apply the 
test. 

The appellant therefore does not carry on the health and 
culture industry, but carries on a discrete and separate 
industry. 

Mr Kirkpatrick made a number of submissions. 
Grounds 1A and IB —He took us to grounds 1A and IB 

and his submission was that, even if ground 1A were upheld, 
it is of no consequence, because the finding was right in any 
event. A similar argument applies to ground IB, he 
submitted. 

Put shortly, Mr Kirkpatrick submitted that His Worship 
found that it was clear, on the evidence, particularly that of 
Mr Goodwin, that massages and saunas were an integral part 
of the health and physical culture industry at the time the 
award was made and remained so. This, it was submitted, 
was the correct approach for determining whether the award 
applied to the appellant, and it is that statement which the 
appellant must attack if it is to succeed. 
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In any event, ground IB needs to be examined in the light 
of the definition of "industry" in s.7 of the Act, which 
definition reads as follows: — 

"industry" includes each of the following— 
(a) any business, trade, manufacture, undertaking, or 

calling of employers; 
(b) the exercise and performance of the functions, 

powers and duties of the Crown and any Minister 
of the Crown, or any public authority; 

(c) any calling, service, employment, handicraft, or 
occupation or vocation of employees, whether or 
not, apart from this Act, it is, or is considered to 
be, industry or of an industrial nature, and also 
includes — 

(d) a branch of an industry or a group of industries;" 
Thus, if the Industrial Magistrate found that the provision 

of massages and saunas were an integral part of the health 
and physical culture industry at the time the award was 
made, then they were a branch or branches of an industry. 
Thus, the Industrial Magistrate did not err when he said that 
(see page 54 (AB)): — 

"It would be a sham if employers were able to avoid 
their responsibility under an award by breaking the 
activities into separate components, placing them under 
separate ownership and then claim not to be covered." 

For that reason, the Industrial Magistrate did not err. 
Ground IB should be dismissed, it was submitted by Mr 

Kirkpatrick, on the basis that the Industrial Magistrate did 
not err in that the comment was specifically and correctly 
directed at the case being tried. 

We were then taken to pages 31-33 (AB) and the evidence 
of Mr Goodwin. Mr Goodwin's evidence was that he had 
a very fair knowledge of the activities carried on by 
everyone else in the industry, but that eight out of 10 in the 
late sixties and seventies were running exactly the same 
business as himself and that included exercise, beauty and 
massage in their establishment. 

This was the same in 1979-1980. Mr Kirkpatrick's 
submission was that in fact the evidence was that 80% of 
persons took exercise, but that this does not mean that the 
balance of services provided was merely ancillary. Eight out 
of 10 provided all of these facilities. In addition, a masseur 
or masseuse is a classification in the award. 

The members of the Burswood Recreation Centre receive 
a discount for services provided to them by the Burswood 
Executive Health Club, which is the name of the business 
conducted by the appellant. 

Brochures for the Burswood Executive Health Centre are 
issued by the appellant to persons who use its services. The 
point is not proximity, Mr Kirkpatrick submitted, but the 
fact that the appellant is engaged in particular activities 
which fall within the scope of the award. 

In reply, Mr Kenner submitted that the question of 
proximity and commercial links is not relevant. 

Conclusions. 
We were referred in some detail, in the course of careful 

arguments by both advocates, to a number of principles. We 
think that the principles which apply are as follows: — 

(1) S.37 of the Act applies the common rule to awards 
issued by this Commission, so that an award, 
which, of course, has effect according to its terms, 
(unless and to the extent that those terms provide 
otherwise), binds all employees mentioned in any 

. calling therein in the industry or industries to 
which the award applies; and all employers 
employing those employees. 

(2) By virtue of the s.7 definition of industry, 
"industry" in s.37 includes "a branch of an 
industry". 

(3) Burt J in WACJBSIU v. Terry Glover Pty Ltd (op 
cit), in his well known judgment at page 705, 

prescribed the manner of determining what an 
industry is. They are, we think as follows: — 
(a) Each and every award must relate to an 

industry. 
(b) What the industry is, is primarily a question 

of construction of the particular award. 
(c) The question may be not only primarily but 

finally a question of construction. 
(d) It may be that the award, as a matter of 

construction, fails to give the final answer 
and requires for that purpose that findings of 
fact be made. 

(e) An award if made in terms "to relate to the 
shipbuilding industry" would be the first 
mentioned kind. 

(f) An award expressed to relate to "the indus- 
tries carried on by the respondents set out in 
the schedule attached to this award" is of the 
other kind. In such a case, the industry to 
which the award relates cannot be made 
known without definition of the industries 
carried on by the respondents, and this is 
necessarily a question of fact. 

(g) The received doctrine for determining this is 
the common object doctrine set out in Parker 
and Son v. Amalgamated Society of Engi- 
neers (op cit), which is that "the common 
object which it is sought to attain by the 
combined efforts of the employer and the 
worker indicates the industry in which they 
are engaged". 

(h) One must therefore make a finding (ie a fact 
finding) as to the industry carried on by the 
named respondents as at the date of the 
award. 

(i) This having been done, the limits of the 
industry are then established. 

(j) This may be done upon a consideration of the 
industry carried on by one respondent or it 
may be done, so to speak, by adding the 
industry of one respondent to that of another, 
so creating an industry to which the award 
relates, which is wider in its spread than that 
carried on by any single respondent. 

(k) When this is done (ie the limits are defined) 
the reference to the different activities of one 
or more employer (see Burt J's example in 
WACJBSIU v. Terry Glover Pty Ltd (op cit)) 
then the award is binding upon the employers 
employing workers within the award classifi- 
cations in that industry and at all points 
within it (it is noteworthy that the definition 
"industry" at the time of the decision in 
WACJBSIU v. Terry Glover Pty Ltd (op cit) 
and now includes a definition that an industry 
includes a branch of industries or maybe a 
group of industries). 

(1) In Freshwest Corporation Pty Ltd v. TWU 
(op cit), Franklyn J, with whom Rowland J 
and Walsh J agreed, said at page 1748: — 

"For the industries to which it (ie the 
award) applies to be determined with 
certainty — an essential to any award — it 
is necessary, in the absence of clear 
intention to the contrary, to define them 
by what they were at the date of the 
award. That is the industry of which the 
parties to the award were speaking. That 
does not mean that any variation in the 
conduct of a named respondent's indus- 
try changes the nature of that industry. 
The fact that diverse activities are 
carried on in any such industry and from 
time to time may be varied and some 
even abandoned does not, of itself, 
mean that it is no longer the same 
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industry. Nor does any specific activity 
carried on by any industry necessarily 
identify its nature as a business. What 
determines the 'industry' is, as Burt J 
put it, the 'object* of the business or 
undertaking. This generally may be 
ascertained from the primary purpose 
and/or function of that business or 
undertaking or trade or manufacture or 
calling as the case may be. That I think 
is what Burt J had in mind in Glover 
when he spoke of "the object" of that 
business or undertaking in the sense in 
which that word is used in company 
law". 

As distinct from R J Donovan and 
Associates Pty Ltd v. FCU 57 WAIG 
1317, where the scope clause referred to 
"the industries set out in schedule 
"A"", and this described the relevant 
businesses by name, as Franklyn J 
observed in Freshwest Corporation Pty 
Ltd v. TWU (op cit) at page 1748, in this 
case, the health and physical culture 
industry is that health and physical 
culture industry carried on by the re- 
spondents, as prescribed by the scope 
clause of the award. The scope clause 
here is the second type of case referred 
to by Burt J in WACJBSIU v. Terry 
Glover Pty Ltd (op cit). Thus, what one 
must do is define the health and physical 
culture industry as it is carried on by the 
respondents and as it was carried on by 
them at the time date of the award. 

This is a question of fact. One looks 
at the evidence of the combined efforts 
of the employer and employee to dis- 
cover what common object is sought to 
be attained. There is no clear intention 
to the contrary, so one ascertains them 
at the date of the award. The date of the 
award is 16 September 1980. 

An industry, as referred to in the subject award, cannot 
be read as having a different meaning to what it means in 
s.37 of the Act, which bears the meaning conferred on it by 
the definition of "industry" in s.7 of the Act. Thus, 
"industry" includes a branch of an industry and a group of 
industries. Hence, the word "industry" in clause 4 of the 
award may be read in context to include branch of an 
industry or group of an industry. 

At or about that time, (ie when the award was made) (ie 
the late seventies, early eighties), on Mr Goodwin's 
evidence, the evidence of a proprietor of a named respondent 
to the award, eight out of 10 businesses covered by the 
award, including named respondents, provided beauty, 
massage and sauna facilities. However, the bulk of 
customers required exercise facilities (some 80% of custom- 
ers). Thus, the named respondents to the award at or about 
the date of the award carried on the health and physical 
culture industries to which the award refers in its scope 
clause. The sort of employees involved in those classifica- 
tions, which appear in clause 11, include masseurs and 
masseuses. That means that their occupations are the 
occupations of persons employed to attain the common 
object of the employer. 

What then was the common object sought to be achieved? 
It was the provision of exercise facilities, and it more likely 
than not, on Mr Goodwin's evidence, included beautifica- 
tion services, massage and sauna as well, because that was 
what was provided in most businesses. The appellant's 
industry was providing all of these services. The industry of 
other named respondents to the award was providing 
exercise services only. Logically it would follow that the 
industry would enable some employers to provide all 
services, except exercise services. 

The provision of any one of these sets of services would 
constitute a branch of an industry. 

Indeed, what is done by employers and employees may 
even be said to be a group of industries. We repeat that a 
specific activity does not necessarily identify the industry, 
but the object to be attained does. 

The common object was to provide health and physical 
culture services. Those services included exercise or 
exercise, massage, sauna and beauty services and facilities. 

In this case, the facts were that the appellant was a 
separate business entity and a separate legal person 
providing sauna and massage services to persons who were 
guests at or otherwise attending the Burswood Resort Hotel. 

The hotel provided exercise facilities and there was an 
arrangement whereby customers who use those services 
could go on to use the appellant's facilities. 

The brochure (exhibit H) advertises these services. Quite 
clearly, the services added together form a composite health 
and physical culture facility and a unified system of services. 
If they were carried on by one party, that party would clearly 
be carrying on the industry within the scope clause of the 
award. However, that is not the answer in this matter, nor 
the question. 

The question in this matter is what industry is being 
carried on by the appellant? The crucial finding by His 
Worship was that the activities of the appellant are usually 
found in the health and physical culture industry. That was 
a finding on the evidence which was open to him, on Mr 
Goodwin's evidence in particular, in relation to the health 
and physical culture industry, as it is identifiable in the scope 
clause, and is confirmed by the result achieved by our 
application of the common object test (supra). 

The industries carried out by the respondents to the award 
at the material time involved, on the evidence, the provision 
of exercise services and facilities and massage, sauna and 
beauty facilities and services, or the provision of mere 
exercise facilities and services. 

The appellant provides massage and sauna facilities. 
We would add, therefore, that, in our opinion, that is a 

branch of the industries carried on by the respondents to the 
award at the date of the award. Indeed, it is the industry 
carried on at the date of the award, because the object is to 
provide health services or some of them for persons seeking 
them. It is an activity consistent with the common object of 
providing some or all of the services provided by some or 
all of the named respondents to the award, including 
exercise, beauty, massage and sauna. It is not this specific 
activity which identifies the nature of the industry, but it 
does identify in this case the object of the business or 
undertaking. We lay that emphasis and ascribe that meaning 
to "industry", because the word in the award cannot have 
a different meaning from that ascribed to the word in s.37 
of the Act. That meaning is the meaning given it by s.7 of 
the Act. 

In our opinion, it is not to the point that this activity, the 
provision of massage and sauna, is carried on alongside 
(physically) other activities which are identifiable as being 
within the industry as set out in the scope clause of the 
award. However, that does not affect the conclusion which 
we reach. That is that the appellant was correctly found by 
His Worship to be bound by common rale under the scope 
clause of the award. 

In the circumstances, grounds 1(a) and (b), whilst they 
may be made out, are not fatal to the decision. Indeed, 
ground 1(b) was not a material ground, but was a valid 
observation. 

In any event, following Warren v. Coombes and Another 
53 ALJR 293, the Full Bench is entitled to draw its own 
conclusions from the primary facts, and they do not differ, 
in the end, from His Worship's. 

Ground 2 is not made out for those reasons. 
We now turn to ground 3. The proceedings before the 

Industrial Magistrate under s.83 of the Act are applications 
to the Industrial Magistrate for the enforcement of an award, 
industrial agreement or order (see s.83)). 

The civil standard of proof applies (ie on the balance of 
probabilities). Unless otherwise prescribed, the practice and 
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procedure to be observed shall be those observed in civil 
proceedings (see s.83(6) and (7)). 

This is not a complaint of a crime which leads to 
conviction, even if the prescribed procedure is that 
applicable to proceedings under the Justices Act 1902 (as 
amended) (see the Industrial Magistrates Regulations 1980 
and also Registrar v. AMWSU 70 WAIG 29). 

Even when those provisions did not exist, the Industrial 
Appeal Court held that a decision that a defendant will be 
convicted upon complaints of breaches of an award before 
the Industrial Magistrate was wrong in law (see AWU v. Mt 
Newman Mining Co Pty Ltd 54 WAIG 1542). 

The learned Industrial Magistrate erred in purporting to 
convict the appellant. The appeal will be upheld on that 
ground only, and the decision varied to record that the 
breach of award alleged is proven. In all other respects, the 
grounds of appeal are not made out. 

There will be an order accordingly. 

Appearances: Mr S J Kenner on behalf of the appellant. 

Mr M R Kirkpatrick on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Burswood Executive Health Centre 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

The Honourable Minister for Agriculture. 
No 1954 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 

COMMISSIONER G. L. FIELDING. 
COMMISSIONER C. B. PARKS. 

6 April 1992. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 6th day of April 1992 and the applicant 
having by letter dated the 1st day of April 1992 sought leave 
to have the matter adjourned to enable the application to be 
discontinued by consent, and the respondent having con- 
sented by letter dated the 2nd day of April 1992 to the 
adjournment, and both parties having consented in writing 
to waive their rights to speak to the Minutes of Proposed 
Order in accordance with s.35(4) of the Industrial Relations 
Act 1979 (as amended), and the said letters having been filed 
herein, it is this day, the 6th day of April 1992, ordered by 
consent that application No 1954 of 1991 be adjourned sine 
die to enable the application to be discontinued by consent. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch. 

No. 1145 of 1991. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
CHIEF COMMISSIONER W S COLEMAN. 

COMMISSIONER S A KENNEDY. 

19 March 1992. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 18th day of September 1991 and having heard 
Mr S J Kenner on behalf of the appellant and Mr M R 
Kirkpatrick on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter and reasons for 
decision being delivered on the 19th day of March 1992, it 
is this day, the 19th day of March 1992, ordered: — 

(1) That the appeal against the decision of the 
Industrial Magistrate in application No 31 of 1991 
made on the 4th day of July 1991 be and is hereby 
upheld, insofar as it relates to ground 3 only. 

(2) That the said decision be varied to record that the 
breach of award alleged is proven. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Municipal, Transport, Energy, Water, Ports, 

Community and Information Services Union 
and 

State Energy Commission of Western Australia and The 
Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch. 
No 256 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

17 March 1992. 
Reasons for Decision. 

THE PRESIDENT: This is an application by the applicant 
union made pursuant to s.49(ll) of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to as "the 
Act") for the stay of part of the operation of an order made 
by the Commission, constituted by a single Commissioner, 
dated 25 February 1992. It was not in issue that the applicant 
union had sufficient interest to ground a s.49(ll) applica- 
tion, and that an appeal had been instituted. The application 
relates only to order 1 of that order, I was told at the hearing. 

The orders emanated from a s.44 conference held by the 
Commission upon the application of the firstnamed respon- 
dent, the State Energy Commission of Western Australia 
(hereinafter referred to as "SECWA"), to deal with a 
dispute, particulars of which appear in a copy of the schedule 
to the application (see page 4 of the appeal book (hereinafter 
referred to as "AB")). 



The applicant union herein was an intervener in those 
proceedings, I was told. 

The Commission at first instance purported to make an 
order pursuant to s.44(6)(ba) of the Act, which of its very 
nature must be an "interim" order, and made only for a 
limited purpose. In fact, the order contains an expression in 
the recitals of the proper purposes. 

At the time the order was made, there was a dispute 
between members of the secondnamed respondent, The 
Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch (hereinafter referred 
to as "the CMEU"), employed by the firstnamed respon- 
dent, SECWA, at Muja Power Station, over the safe working 
methods of one Howorth. In fact, that dispute still exists. 

Mr Howorth is and was a foreman employed by SECWA 
at Muja. At the time the order was made, the CMEU 
members were on strike. Mr Howorth is a member of the 
applicant union. 

The complaint by the applicant union concerns the 
Commission's orders to SECWA to transfer Mr Howorth to 
alternative duties with all rights and salary preserved, to 
paraphrase what is ordered. 

The relevant recitals and paragraphs of the order, which 
are complained about on appeal, I now reproduced here- 
under: — 

"And whereas a conference was conducted pursuant 
to s.44 of the Act on 24 February, 1992 with the object 
of resolving the dispute and the Commission made 
recommendations to the parties for that purpose; 

And whereas the conference was reconvened on 25 
February, 1992 at which it was made apparent to the 
Commission that the issues of safety could be 
satisfactorily resolved between the CMEU and the 
State Energy Commission by amicable methods, but 
that the dispute concerning Mr Howorth could not be 
so resolved and it was necessary that that issue be 
referred for hearing and determination pursuant to 
s.44(9) of the Act; 

And whereas the Commission has been informed by 
SECWA of the imminent threat to the supply of electric 
power and the Commission has also formed the opinion 
that without taking steps to alleviate the problem 
arising from the attitude of CMEU members towards 
Mr Howarth these employees will not return to work. 

Now therefore in the interests of the community as 
a whole and for the purpose of preventing the 
deterioration of industrial relations until arbitration has 
resolved the matter in dispute, pursuant to the power 
in s.44(6)(ba) of the Industrial Relations Act 1979, I 
make the following order— 

1. That without prejudice to Mr Howorth's 
record, status as an employee and his future 
employment security and promotion, the 
State Energy Commission shall transfer Mr 
Howorth to alternative duties not associated 
with the coal plant operations, but with no 
reduction in salary and with preservation of 
all entitlements until the date of cancellation 
of this order. 

2. That the Construction, Mining and Energy 
Union shall instruct its members employed 
at Muja power station cease all industrial 
action connected with (i) the safety issues 
identified in conference No. C 122 of 1992 
and (ii) their attitude to foreman Howorth, 
forthwith. 

3. The Construction, Mining and Energy Work- 
ers' Union shall do all such things as are 
reasonably able to be done to ensure that their 
members return to work forthwith according 
to order 2 hereof." 

It does not seem to be in issue that Mr Howorth is 
employed pursuant to the State Energy Commission of 
Western Australia Salaried Officers' Award 1989 (an award 
made by the Federal Commission). 

That award is the subject of an application to vary it (C 
60067 of 1992) in the Australian Industrial Relations 
Commission (hereinafter referred to as "the AIRC") 
(exhibit 3B) dated 27 February 1992 made by the applicant 
union in these proceedings, in which, in particular, it seeks 
to vary the award by adding a new clause (clause 45) which, 
inter alia, forbids transfer of an officer to another function 
or location without his consent. 

Further, on 26 February 1992, the applicant union gave 
notice to the AIRC of an industrial dispute between SECWA 
and itself. 

It is also asserted that the matter before the Commission 
at first instance, and presumably part of those matters sought 
to be brought before the AIRC, may become the subject of 
a joint hearing by this Commission and the AIRC (see 
paragraph 3 of the application). 

It was submitted to me by Mr Herron (of Counsel) who 
appeared for the applicant union, and by Ms Miller (of 
Counsel) who appeared for SECWA, and did not oppose the 
application, that there was to be a serious issue to be tried. 
This was because, it was submitted, s.109 of the Australian 
Constitution applies, and the federal award covers the field. 
That is reflected in ground (1) of the grounds of appeal. 

Ground (2) in the notice of appeal alleges an error in the 
exercise of the Commission's discretion in that it failed to 
take into account a registered industrial agreement "the 
State Energy Commission of Western Australia—Dispute 
Settlement Procedure Agreement" (hereinafter referred to 
as "the agreement") (see page 2 (AB)). 

Mr Harris submitted that there was a valid exercise of the 
Commission's power under the Act, and that there was no 
serious issue to be tried. Further, he submitted that the 
agreement did not operate where there were serious safety 
issues. 

It is true that clause 3.37(ii) of the agreement provides that 
the agreement shall not affect the operation of the 
Occupational Health, Safety and Welfare Act 1984, which, 
itself, provides for certain procedures to be followed in the 
case of an allegation as to lack of safety at work. I need say 
no more than that, however. The fact that that submission 
was made raises ipso facto a question of the interpretation 
of the agreement and its effect, which means that there is 
a serious issue to be tried on that ground also. 

I should add that I am satisfied, by the existence of the 
federal award and Mr Howorth's coverage by it, that a 
serious issue is to be tried as to whether it covers the field 
or not. 

The next question is whether the balance of convenience 
favours the applicant union. 

Its member, Mr Howorth, is, at the moment, temporarily 
transferred from his usual position, but without loss of pay 
or any effect on his record. There are bans placed by the 
applicant union on anyone else doing his job. 

On the other hand, Mr Harris informed me that the CMEU 
had serious concerns about Mr Howorth's attitude to safety 
matters. 

That, of course, is the core of the dispute, as I understand 
it. I am not satisfied that the balance of convenience favours 
the applicant union, because the detriment currently suffered 
by its member is a temporary one only, under an interim 
order. 

As against that, the CMEU opposes the application, 
alleging that the detriment it suffers or would suffer is that 
its members would be exposed to supervision in matters of 
safety by a person about whom its members have expressed 
concern, and, indeed, followed with strike action. 

I am not persuaded, for those reasons, that the balance of 
convenience favours one or the other, but it is for the 
applicant union to demonstrate that it is favoured by the 
balance of convenience. It has not. 

I would add that I am asked to stay an order too which 
may not exist in a few days' time, and serious issues which 
may well have been determined in a few days' time. 

Further, since the orders made were made until further 
order, it would seem that an application could be made to 
vary the orders in appropriate circumstances. 
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In the light of those considerations, it would not be in 
accordance with s.26 of the Act to deprive the respondents 
of the "fruits of its judgment". That might not be the case 
were circumstances to alter. However, I make no comment 
about that. 

The principles which underlie the determination of 
applications for a stay are well known and involve the 
applicant in such matters in: — 

(1) Establishing that there is a serious issue to be 
tried. 

(2) Establishing that the balance of convenience 
favours the applicant. 

In addition, s.26(l) and (2) of the Act apply, together with 
the underlying principle that a successful "litigant" is 
entitled to the fruits of his or her labour. 

This matter has been decided within the framework of 
those principles for the reasons which I have set out above, 
and I will therefore dismiss the application. 

Appearances: Mr M E Herron (of Counsel) on behalf of 
the applicant. 

Ms R C Miller (of Counsel) on behalf of the firstnamed 
respondent. 

Mr P Harris on behalf of the secondnamed respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Municipal, Transport, Energy, Water, Ports, 

Community and Information Services Union 
and 

State Energy Commission of Western Australia and The 
Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch. 
No 256 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

16 March 1992. 
Order. 

THIS matter having come on for hearing before me on the 
13th day of March 1992 and having heard Mr M E Herron 
(of Counsel) on behalf of the applicant, Ms R C Miller (of 
Counsel) on behalf of the firstnamed respondent and Mr P 
Harris on behalf of the secondnamed respondent, and having 
reserved my decision on the matter, and having determined 
that my reasons for decision will issue at a future date to be 
determined by me, it is this day, the 16th day of March 1992 
ordered that the application be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Conti Sheffield Real Estate 

and 
Denise Brailey 

No. 289 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
1 April 1992. 

Reasons for Decision. 
THE PRESIDENT: This was an application by the 
abovenamed applicant under s.49(ll) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 

"the Act") to stay in part the decision of the Commission 
at first instance, which was, in fact, an order made on 
30 January 1992 in matter No. 2618 of 1989, pending the 
hearing and determination of the applicant's appeal to the 
Full Bench against the order, such appeal being appeal 
No. 211 of 1992. 

I am satisfied that there was sufficient interest in the 
applicant, which was a party at first instance. 

The order, formal parts omitted, was in the following 
terms: — 

"1. That the respondent pay to Ms Denise Brailey the 
sum of $5,812.43 being the total sum of commis- 
sions outstanding under contractual entitlements. 

2. That the applicant return forthwith to the respon- 
dent the car telephone, typewriter and furniture 
held by the applicant. 

3. That above paragraphs 1. and 2. shall be complied 
with no later than seven days from the date of this 
order." 

However, only paragraphs (1) and (3) of the order are 
sought to be stayed. 

In the end, I was satisfied that there was a serious issue 
to be tried which was not indeed seriously contested. 

Further, I was satisfied that the balance of convenience 
favoured the applicant, having regard to the history of this 
matter. 

More to the point, the granting of an order staying 
paragraphs (1) and (3) of the order made at first instance was 
not seriously contested by Mr Crossley who appeared for the 
respondent before me, provided, he submitted, that the 
moneys in question were lodged in an account, pending the 
hearing and determination of the matter, with, of course, 
liberty to apply. 

I accordingly made orders to reflect that situation. 
Appearances: Mr N.J. Murfett (of Counsel) on behalf of 

the applicant. 
Mr TC. Crossley, as agent, on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Conti Sheffield Real Estate 

and 
Denise Brailey 

No. 289 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
26 March 1992. 

Order. 
This matter having come on for hearing before me on the 
18th day of March 1992 and having heard Mr NJ. Murfett 
(of Counsel) on behalf of the applicant and Mr TC. 
Crossley, as agent, on behalf of the respondent, and having 
reserved my decision on the matter, and having determined 
that reasons for decision will issue at a future date to be 
determined by me, it is this day, the 26th day of March 1992, 
ordered as follows: — 

(1) (a) That Mr TC. Crossley, agent for the above- 
mentioned respondent, within 24 hours of the 
19th day of March 1992, file a warrant as 
agent in the Commission. 

(b) That in the event of his failing to do so, this 
matter be listed for further hearing forthwith. 

(2) That the applicant has sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) and was therefore entitled 
to apply for the order which appears hereunder. 

(3) That orders 1 and 3 of the order of the 
Commission of the 30th day of January 1992 be 
stayed pending the hearing and determination of 
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appeal No. 211 of 1992, but subject to and 
conditional upon the applicant complying with the 
orders and conditions hereinafter expressed within 
14 days of the 19th day of March 1992. 

(4) That the applicant herein shall, on or before the 
3rd day of April 1992, pay the amount of 
$5 812.43 ordered to be paid by the Commission 
in order 1 of its said order of the 30th day of 
January 1992 in matter No. 2618 of 1989 into a 
bank account offering the best obtainable interest 

(5) That such account be opened by the joint 
administrators on or before the 3rd day of April 
1992 and the respondent notified in writing 
advising her of all relevant details. 

(6) That such account be opened and maintained in 
the joint names of the applicant and respondent 
and be jointly administered by Mr N.J. Murfett on 
behalf of the applicant and Mr T.C. Crossley on 
behalf of the respondent. 

(7) That if any dispute as to the administration of the 
said account shall arise, the same shall be referred 
forthwith to the Registrar of the Western Austra- 
lian Industrial Relations Commission for the time 
being, whose decision in the matter shall be final 
and bind all persons referred to in order (6) hereof. 

(8) That all or any liability for taxes or charges of any 
kind which might become due and payable in 
respect of such account shall be discharged by the 
applicant who shall indemnify the respondent 
against any claim in respect of the same. 

(9) That all administration expenses in respect of the 
said account shall be paid forthwith by the 
applicant. 

(10) That in the event of any failure to comply with all 
or any of these conditions, then there shall be 
liberty to apply on 48 hours notice to revoke or 
vary this order or any part thereof, and/or for any 
other necessary orders or directions. 

(11) That in the event of the appeal herein being 
dismissed, then the monies in such account, 
including any interest earned by the same, shall be 
paid forthwith after tax payable on such amount 
of interest has been deducted, but without any 
other deduction, to the abovenamed respondent 
herein referred to as the applicant in the order of 
the Commission of the 30th day of January 1992. 

(12) That in the event of the appeal herein being 
upheld, then the monies in such account, including 
any interest earned by or upon the same, shall be 
paid forthwith to the applicant after tax payable 
on such amount of interest has been deducted, but 
without any other deduction. 

(13) That the President may at any time upon applica- 
tion by any party hereto and without affecting the 
generality of his ability to give further direc- 
tions: — 

(a) Fix further conditions. 

(b) Direct that the account be administered by a 
person or persons in lieu of the persons 
referred to in order (6) hereof. 

(c) Vary these orders. 

(14) That there be liberty to apply on 48 hours notice 
in relation to clarification of this order, or for any 
ancillary orders or directions necessary to achieve 
what these orders require, save and except in 
relation to decisions made by the Registrar 
pursuant to order (7) hereof. 

(15) That the applicant forthwith serve a copy of this 
order on the Registrar. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Infrapulse Pty Ltd 

and 

Australian Electrical, Electronics, Foundry and Engineering 
Union, WA Branch. 

No. 1698 of 1991. 

BEFORE MS HONOUR THE PRESIDENT 
P J SHARKEY. 

25 November 1991. 
Order. 

THIS matter having come on for hearing before me on the 
19th day of November 1991 and having heard Mr A C 
Thorpe (of Counsel) on behalf of the applicant and Ms D 
Blaskett on behalf of the respondent, it is this day, the 25th 
day of November 1991 ordered that application No 1698 of 
1991 be adjourned to 11.00 am on Tuesday, 26 November 
1991. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Infrapulse Pty Ltd 

and 

Australian Electrical, Electronics, 
Foundry and Engineering Union, WA Branch. 

No. 1698 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

29 November 1991. 
Order. 

THIS matter having come on for hearing before me on the 
26th day of November 1991 and having heard Mrs J Taylor 
on behalf of the applicant and Ms D Blaskett on behalf of 
the respondent, and the applicant having sought leave to 
withdraw the application, and the respondent having 
consented to the application being withdrawn and I being 
satisfied by reason thereof that the hearing thereof should 
be discontinued, it is this day, the 29th day of November 
1991, declared by consent that I should refrain from further 
hearing or determining the said application or any part 
thereof. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 



ESTE 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

Western Australian Branch 
and 

The Department of Conservation and Land Management. 
Nos 358 and 359 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

27 March 1992. 
Order. 

This matter having come on for hearing before me on the 
27th day of March 1992 and having heard Ms S Jackson on 
behalf of the applicant and Mr R Cooper on behalf of the 
respondent, and the parties having agreed by consent to the 
following order, it is this day, the 27th day of March 1992, 
ordered and declared as follows: — 

(1) That an appeal has been instituted within the 
meaning of s.49(ll) of the Industrial Relations 
Act 1979 (as amended) ("the Act"). 

(2) That the applicant has a sufficient interest as 
required by s.49(ll) of the Act and was therefore 
entitled to apply for the order which appears 
hereunder. 

(3) That the operation of the whole of the decision of 
the Commission in matter No CR 951 of 1990 
given on the 13th day of December 1991 be stayed 
pending the hearing and determination of Appeal 
No 6 of 1992 or further order. 

(4) That application No 359 of 1992 be and is hereby 
dismissed by consent. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Coles/Myer Ltd t/a K-Mart Discount Stores 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. 202 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

18 March 1992. 
Reasons for Decision. 

THE PRESIDENT: This application was made pursuant to 
s.49(ll) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). 

It was not in issue in these proceedings that the applicant 
had sufficient interest to make the application, which it 
clearly did, nor was it in issue that an appeal had been 
instituted pursuant to s.49 of the Act. 

The principles which govern applications for a stay of a 
decision or part of a decision, under s.49, have been well 
canvassed in a number of applications, and the principles by 
now are quite clear. They are: — 

(1) The applicant must establish that there is a serious 
issue to be tried. 

(2) The applicant must establish that the balance of 
convenience lies with it. 

(3) Underlying those considerations is that a success- 
ful "litigant" is entitled to the fruits of his or her 
order or judgment. 

(4) S.26 of the Act provides the overriding considera- 
tions to which the Commission must have regard 
(see s.26(l) and (2)). 

The applicant has appealed against an order made by 
Salmon C at first instance in matter No CR 525 of 1991 
dated 8 January 1992, which, formal parts omitted, reads as 
follows: — 

"1. That the agreement or consent obtained from 
employees by K-Mart Discount Stores on or about 
7th August 1991 to alter the 19 day work cycle be 
of no effect and K-Mart Discount Stores shall not 
rely on or give effect to the alleged agreements 
obtained from employees. 

2. That K-Mart Discount Stores deliver up to each 
employee any document or documents signed or 
purportedly signed by him or her on or about 7th 
August 1991 in connection with or in relation to 
altering the 19 day work cycle applicable before 
that date." 

The order was made following a hearing and determina- 
tion made by the Commission at first instance resulting from 
an application made by the respondent union dated 
30 August 1991. 

The grounds of appeal allege that the Commission at first 
instance erred because it lacked jurisdiction. It was 
submitted that it lacked jurisdiction because the proceedings 
before it were in fact proceedings for the enforcement of the 
Shop and Warehouse (Wholesale and Retail Establishments) 
Award (hereinafter referred to as "the award"). 

It was submitted that it also lacked power, in any event, 
to make the orders which it had made, and that in certain 
respects it had not afforded procedural fairness. The 
Commission at first instance had erred too, it was submitted, 
in findings of fact as specified in the grounds of appeal. 

There were before me affidavits sworn by Mr Brian John 
Tognazzini on behalf of the applicant, and Mr Thomas Mark 
Bishop on behalf of the respondent. 

Mr Caspersz (of Counsel), in the course of a careful 
argument, submitted to me that there was a serious issue to 
be tried. 

He submitted that the proceedings at first instance were 
enforcement proceedings, because it was alleged at first 
instance that agreements between the applicant and a 
number of employees were made contrary to the award, 
namely clause 9(l)(c), and that the Commission had 
declared that the agreements were of no effect, which it had 
no jurisdiction to do. What was declared was also ultra vires 
s.44(9) of the Act. 

The complaint was that the Commission at first instance 
had relied on matters which it had not given the applicant 
in these proceedings a right to address upon. These were set 
out at page 28 of the appeal book in the Commission's 
reasons in which the Commission referred to some of its 
previous decisions. 

Mr Caspersz therefore submitted that there was a serious 
issued to be tried. 

As to the balance of convenience, Mr Caspersz submitted 
that it should be considered against the background of a 
fundamental complaint by the applicant. That complaint was 
that the applicant believed that it had entered into 
agreements with employees as to working hours which it 
was entitled to reach under the award. 

Put another way, the agreements, whereby some employ- 
ees agreed to forego their rostered days off and to work 
shorter hours on the days when they worked, was, in the 
applicant's opinion, sanctioned by the award, and the 
Commission had disturbed the status quo which the award 
created. 

True it was that not all employees had agreed to the 
re-rostering. Indeed, some 201 of the 566 employees had 
agreed to forego their rostered day off. Nevertheless, there 
would be expense and disruption involved in re-rostering 
them. Indeed, there had been a cost of rostering them 
originally of about $3000. 
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Mr Caspersz also submitted that if there were serious 
changes in the rosters again this would distract employees 
to the detriment of the customers, something denied in Mr 
Bishop's affidavit. 

Further, as to the order by the Commission at first 
instance that the agreements be returned to the employees, 
Mr Caspersz submitted that these may not be returned to the 
applicant again by the employees if the appeal were 
successful, which would, of course, create inconvenience. 

Mr Dixon (of Counsel) submitted that these were not 
enforcement proceedings, that the Commission at first 
instance was referring to its reasons for decision in previous 
matters in dealing with the submissions before it, and that 
it had not erred in fact. 

As to the balance of convenience, Mr Dixon referred to 
the fact that the rosters were changed between August and 
October 1991 for those employees who had signed the 
agreement to forego their rostered day off and work a 20 day 
month based on a short working day, so that a 38 hour week 
was retained. However, the significant fact was that the 
respondent had made its application in relation to these 
matters in order to prevent further agreements being entered 
into on 30 August 1991, and the proceedings were heard on 
11 October 1991, the decision of the Commission issuing 
on 3 January 1992. 

It would, according to Mr Tognazzini's evidence, have 
been completed in all stores by the end of October 1992 (ie 
the agreement process). 

Mr Bishop, in his affidavit, deposed that there is 
considerable disquiet and dissatisfaction that the rostered 
day off has not been reinstated. 

Thus, Mr Dixon submitted that there was not a serious 
issue to be tried, and that the balance of convenience lay 
with the respondent. 

I am persuaded that there is an issue to be tried in relation 
to the grounds of appeal, insofar as it relates to enforcement, 
and that might be serious. 

I am not persuaded that a serious issue to be tried, at least 
on what was put before me in these proceedings, exists, 
insofar as grounds 3 and 4 of the grounds of appeal are 
concerned. 

As to the balance of convenience, I reach the following 
conclusions. 

There would be little inconvenience caused by having 
new rosters drawn up. It is necessary to draw up rosters for 
the majority of employees anyway to include the rostered 
day off. 

Further, agreements with employees were still being 
struck by the applicant in relation to the changing of the 
roster, even after proceedings commenced before the 
Commission on 11 October 1991, and that leads me to the 
conclusion that the applicant must have been put on notice 
that the future of the agreements was in issue, and to 
continue to make new signings thereafter was a risk 
undertaken by the applicant with full knowledge of the 
uncertainty of the situation. 

I am not therefore persuaded by that argument. I am not 
persuaded that any inconvenience would be very substantial. 
I am not persuaded either that employees would be 
distracted from their jobs by the changes in the roster. 

Mr Tognazzini expresses a fear only in his affidavit that 
this distraction would occur. I attach little weight to a mere 
fear, and, in any event, Mr Bishop's affidavit denies that 
what Mr Tognazzini fears will occur. 

Further, there is no contradiction in Mr Tognazzini's 
affidavit of Mr Bishop's evidence upon affidavit that there 
is a great deal of employee dissatisfaction with the 
relinquishment of the rostered day off. That also is a factor 
to which I attach weight. 

As to the order for the return of the agreements to the 
employees who signed them, I can see no inconvenience 
being occasioned in not staying that order. 

There will, one assumes, be no difficulty in the 
compliance with agreements by employees where they have 
entered into them, if those agreements are said to be valid, 

in which case they will be happy to return the agreements. 
If the agreements, however, are declared invalid upon 
appeal, then there is no detriment to the applicant in such 
agreements being returned to the employees. 

I see no reason why the respondent should be deprived 
of the fruits of the decision at first instance in its favour, and, 
for those reasons, I will dismiss this application. 

Appearances: Mr T. H. F. Caspersz (of Counsel) on behalf 
of the applicant. 

Mr H. J. Dixon (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Coles/Myer Ltd t/a K-Mart Discount Stores 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. 202 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY. 

6 March 1992. 
Order. 

THIS matter having come on for hearing before me on the 
5th and 6th days of March 1992 and having heard Mr T. H. 
F. Caspersz (of Counsel) on behalf of the applicant and Mr 
H J Dixon (of Counsel) on behalf of the respondent, and 
having reserved my decision on the matter, and having 
determined that my reasons for decision will issue at a future 
date, it is this day, the 6th day of March 1992, ordered that 
the application be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Eagle Pty Ltd 

and 
Peter Sinclair. 

No 1881 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
29 January 1992. 

Reasons for Decision. 
THE PRESIDENT: (Delivered extempore). This is an 
application under s.49(ll) of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act") by 
The Eagle Pty Ltd to which application one Peter Sinclair 
is the respondent. 

The proceedings relate to an order made by Salmon C on 
11 December 1991 which, summarised, ordered that the 
applicant in proceedings 1886 of 1991 serve a copy of that 
application and an order on The Eagle Pty Ltd by 9.00 am 
on 12 December 1991. This emanated, as I have been told, 
from proceedings before the Commission at 4.30 pm on 11 
December 1991 at which Mr Kenner was present and at 
which Mr Blyth, whom I assume had acted in other matters 
for the applicant in these proceedings before me, attended 
but not, as he tells me, by way of agent duly warranted. 

The second part of the order requires that "an answer to 
the claim in application number 1875 of 1991 lodged with 
the Commission on 11 December 1991 be lodged with the 
Commission and a copy thereof be served on the applicant 
by 12 noon on 12 December 1991", something which was 
not, Mr Blyth submitted to me, in fact achievable. 
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The matter is one which has some unusual features. It is, 
of course, an application before me which relates to an 
appeal against that order, that appeal being number 1880 of 
1991, itself filed on 12 December 1991 and thereafter 
served. The grounds of appeal allege "errors in relation to 
the provisions of section 35 and a denial of natural justice". 

There were three applications in the matter. One was 1876 
of 1991, which was an application to shorten the time for 
filing an answer in relation to 1875 of 1991, which I am 
informed is an application in almost identical terms, if not 
identical terms, to 1316 of 1991. Both of those applications 
are applications by Mr Sinclair, the respondent, against the 
applicant company before me claiming benefits under 
s.29(b)(ii) of the Act, his contract of service. The proceed- 
ings in the original claim, 1875 of 1991, are part heard, 
having "gone" two days, and were listed for completion of 
the hearing on 13 December 1991 at 10.30 am. 

In the intervening time, so I am told, the Full Bench 
delivered its decision in Australian Glass Manufacturing Co 
Pty Ltd and Others v. TWU 71 WAIG 3158 where the 
question of the validity of warrants was dealt with. I am told 
that it is that decision which forms a background to those 
events which have now intervened in proceedings which I 
infer would have taken their normal course and been 
completed without the necessity for a fresh application in 
identical or similar terms to the application already part 
heard. 

True it is that such an application to shorten time for filing 
answers has an ex parte nature about it. True it is, also, that 
it assists the better disposition of proceedings if some notice 
of such an application, even as in these circumstances, 
where the parties well know what is occurring is given. True 
it also is that, given the short notice in the matter, there may 
have been difficulties in Mr Blyth being properly instructed 
to act as agent, although I have heard nothing as to whether 
a director of the company might have been available to 
appear or not. But be that as it may, the orders were made 
and it is now said to me by Mr Blyth that the balance of 
convenience favours a stay and that there is a serious issue 
to be tried. 

The order that was made is clearly a "finding" as defined 
under s.7 of the Act. If it is to be appealed against, that 
appeal cannot proceed without there being sufficient public 
interest demonstrated to the Full Bench. Public interest has 
been dealt with by the Full Bench in AMWSU and Others 
v. RR1A 69 WAIG 1706 (the 4% case) and CMEU and Others 
v. RRIA 69 WAIG 1143 (the Superannuation case). This is 
not a matter which to me, (and I am not the Full Bench), but 
as it appears to me demonstrates public interest as so 
defined, and, to that end, there is not a serious issue to be 
tried and I so find. Secondly, it is, as was observed, at least 
partly a procedural matter as described in Hamersley Iron 
Pty Ltd v. AMWSU and Others 69 WAIG 1024, the case I 
have referred to which cites Contender 1 Ltd v. LEP 
International Pty Ltd 63 AUR 26, a judgment of the Full 
Court of the High Court, (which I note is sometimes 
erroneously called the Full Bench of the High Court), but 
there are only five judges not seven. I am therefore of 
opinion that there is not a serious issue to be tried for that 
reason also. 

That puts aside the question of natural justice which was 
raised. Natural justice is not a matter of niceties but of a 
proper opportunity being afforded to a party, given the 
circumstances of a matter, to be heard. I am not satisfied that 
that proper opportunity did not exist for the reasons which 
I have mentioned, and secondly for another I think more 
cogent reason, and that is this: that the proper course in the 
matter for the applicant to assist itself, if it were 
disadvantaged by the order, was I think itself to apply for 
an extension of time in which to file an answer and/or to 
adjourn the matter. It did not do so. 

I make no comment on what prejudice it might be 
suffering. That, I think, is a matter properly to be put before 
the Commission constituted by Salmon C. However, it is 
noteworthy that, de facto at least, the proceedings, com- 
menced by a fresh application, may well be said to have been 
part of the proceedings already before the Commission, 
probably not as a matter of law, but I make no comment on 
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that because it is not a matter that concerns me today.For 
those reasons I am not persuaded that there is a serious issue 
to be tried. 

As to the balance of convenience, it seems to me that until 
matters are dealt with before the Commission itself, and the 
remedies which are claimed there are exhausted one way or 
the other and proper remedying pursued elsewhere, if that 
is a justifiable course, then the balance of convenience does 
not lie with the applicant. 

I should add that my comments about matters of merit, 
of course, are those only of the President. They do not 
purport to prejudice any issue which might come before the 
Full Bench, nor can they. 

For those reasons I think it is sufficient to tell you 
gentlemen firstly, that I appreciate your assistance in an 
urgent matter. It is not easy to make submissions in an 
urgent matter. I would further inform you that I order, and 
a written order will reflect this, that this application be 
dismissed. 

My order is that this application be dismissed. 
Appearances: Mr G R Blyth on behalf of the applicant. 
Mr S Kenner, as agent, on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Eagle Pty Ltd 

and 
Peter Sinclair. 

No 1881 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT P J 

SHARKEY. 
13 December 1991. 

Order. 
This matter having come on for hearing before me on the 
13th day of December 1991 and having heard Mr G R Blyth 
on behalf of the applicant and Mr S Kenner, as agent, on 
behalf of the respondent, and having given my reasons for 
decision on the 13th day of December 1991 wherein I found 
that the application should be dismissed and gave reasons 
therefor, it is this day, the 13th day of December 1991 
ordered that the application be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT- 

UNIONS— 
Matters dealt with under 

Section 66— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Anne Drake 

No. 965 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
30 August 1991. 

Reasons for Decision. 
THE PRESIDENT: This was an application by Lynsey 
Barrington Carter, Applicant, against Mrs Maijorie Anne 
Drake, Respondent. It was brought under s.66 of the 



Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). It was not in issue that it was a 
competent application and that the matter related to the rules 
of an "organisation" as defined in s,7 of the Act, namely 
the Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union of 
Workers (hereinafter referred to as "the Union"). 

Its rules are Exhibit 1 herein. 
At all material times, Mrs Drake occupied the office/ 

offices of President/Treasurer, Mr Carter was a member of 
the Committee of Management, as was Mrs Drake. 

That was not in issue. 
The application alleges as follows: — 

" LYNSEY HARRINGTON CARTER has this day 
applied to the President of the Commission for 
declarations that: 

1. By their true interpretation, the Rules of the 
Federal Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, 
Union of Workers ("the Union") provide that no 
one person may hold any more than one elected 
office at the one time. 

2. The office of the president of the Union to which 
the Respondent was elected in December 1989 
became vacant upon the election of the Respon- 
dent to the position of Secretary/ 
Treasurer of the Union in December 1990. 

3. The Committee of Management of the Union may 
appoint an Acting President of the Union until the 
next Union elections." 

The grounds on which the application is made are set out 
in the schedule to the application and read as follows: — 

"1. The Respondent was elected President of the 
Union in December 1989. 

2. The Respondent was elected Secretary/Treasurer 
of the Union in December 1990. 

3. The Respondent refuses, alternatively neglects to 
acknowledge that upon her election to the office 
of Secretary/Treasurer of the Union she ceased to 
hold the office of President." 

Notice of Answer and Counter-claim. 
In the Notice of Answer and Counter Proposal filed 

herein, the Respondent asserted as follows: — 
"1. That the Respondent has not been approached by 

the Committee of Management of the Union or 
any individual members of the Committee seeking 
that she resign as President. 

2. That in the circumstances, the Respondent sub- 
mits that the claim is vexacious (sic) and seeks no 
more than to further disrupt the ordinary business 
of the Union. 

3. That should the Committee of Management or the 
Members of the Union resolve that the Presidents 
position is vacant, then the rales provide for the 
filling of such a vacancy." 

The Respondent's submissions were as follows: — 
1. There is nothing in the Rules of the Union 

expressly stated which would require her to vacate 
the position of President upon her successful 
election to the position of Secretary/Treasurer. 

2. She is prepared to resign from the position of 
President if it is necessary to do so. 

3. The Rules purely provide appropriate mechanisms 
for dealing with the matter, including Rule 
7 —Election of Officers and Rule 12 —Duties of 
Vice-President. 

Relevant Rules. 
The relevant rules are as follows: — 

1. Rule 7 — Election of Officers provides, by sub-rule 
(2), as follows: — 
"(2) In the month of June, 1981, and in June each 

four years thereafter there shall be an election 

for the following offices and positions in the 
Union: — 
President, 
Vice-President, 
Secretary-T reasurer. 
Assistant Secretary (in the case where the 
Union has so determined to elect such an 
Officer), 
Guardian, 
Two Trustees, 
Eight Committee Members, 
Organisers." 

2. Rule 8 —Casual and Temporary Vacancies, pro- 
vides as follows: — 

"Where a casual vacancy occurs in any office 
or position for which an election is held under 
Rule 7 the following provisions shall apply: — 

(a) Where the vacancy is in the office of a 
member of the Committee of Management 
and less than twelve months of the ordinary 
term of such office remains unexpired the 
Committee of Management may appoint a 
member of the Union to fill such vacancy. 

(b) In other cases vacancies in the office of 
member of the Committee of Management 
shall be filled by election in accordance with 
Rule 7, provided that if not less than 
four-fifths of the members of the Committee 
of Management remain in office the vacancy 
shall not be filled unless the Committee of 
Management so directs, and pending an 
election the Committee of Management may 
appoint one of its members to act in any 
vacant position of President, Vice-President, 
Secretary-Treasurer, Assistant Secretary, 
Guardian, Trustee or Committee Member. 
Provided further that as soon as vacancies on 
the Committee of management exceed one- 
fifth of the Membership thereof an election 
shall be held to fill all such vacancies 
concurrently. Any election held under this 
sub-rule shall be held amongst members who 
were financial members at the end of the 
quarter which immediately precedes the date 
on which the ballot is to open. The ballot 
shall be open for a period of at least fifteen 
(15) days and the opening and closing dates 
shall be as decided by the Committee of 
Management. A successful candidate shall 
take office upon the declaration of the result 
of the election and subject to the rules shall 
hold office until his successor takes office 
following the next ordinary elections. 

(c) Where pending the filling of a vacancy in any 
office of the Union, or while a regular 
office-holder is absent or incapacitated, it is 
necessary for the proper conduct of business 
that some person perform the duties of such 
office, the Committee of Management may 
appoint an acting officer. 

(d) Any Officer or member of the Committee of 
Management wishing to resign his office 
shall give to the Secretary a notice in writing 
to that effect, at least twenty-eight clear days 
previous to the date on which he desires the 
acceptance of such resignation to take ef- 
fect." 

3. Rule 6 —Committee of Management, in its first 
three paragraphs, provides as follows: — 

"The General control and conduct of the 
business of the Union shall be vested in a 
Committee of Management, consisting of the 
President, Vice-President, Secretary-Treasurer, 
Guardian, two Trustees and eight Members of 
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the Committee. Any seven of such Committee 
of management shall form a quorum. 

In addition to the foregoing at a general 
meeting, the Union may determine to hold an 
election for an Assistant Secretary and such 
person duly elected shall also become a 
member of the Committee of Management. 

The Committee of Management shall meet at 
least once in each month and shall be sum- 
moned by the Secretary, President or Vice- 
President. Special Meetings shall be summoned 
by the Secretary whenever he thinks fit or on 
receipt of a requisition from three members of 
the Committee." 

4. Rule 11 —Duties of President, provides as fol- 
lows: — 

"The President of the Union shall attend and 
preside when able at all meetings of the Union. 
He shall preserve order and enforce the Union 
Rules. Except as hereinbefore provided, he 
shall have a deliberative vote only, and in the 
event of an equality of votes, the proposal shall 
be decided in the negative. 

Where the President presides over a Meeting 
where the election of delegates or representa- 
tives to Conference, Council or any Committee 
is taking place, the President may exercise a 
casting vote to break any tie between two or 
more candidates in such election." 

5. Rule 12—Duties of Vice-President, provides as 
follows: — 

"The Vice-President shall attend all meetings, 
and generally assist the President in the proper 
discharge of his duties. Should the President be 
absent, he shall preside at the meeting in his 
stead, with full power of President. Should the 
President and Vice-President be absent from the 
meeting, a Chairman shall be elected from the 
members present to carry on the business of the 
meeting." 

6. Rule 13 —Duties of Secretary, provides as fol- 
lows: — 

"The Secretary shall attend all meetings of the 
Union, and keep correct minutes of the proceed- 
ings of the Union. He shall receive and keep 
account of all receipts and expenditure, of all 
moneys received on account of contributions, 
fines, levies, donationsand from any other 
source. He shall pay over all moneys to the 
bank. He shall issue all summonses for Special 
Committee or Special Meetings of the Union. 
He shall keep all documents, account books, 
vouchers and papers belonging to the Union. He 
shall conduct all correspondence, and keep a 
copy of same; all correspondence shall be 
addressed to the Secretary. He shall keep a true 
and correct account between the Union and its 
members. 

On half yearly meeting nights he shall submit 
a balance sheet, duly signed by the Auditor, 
showing the income and expenditure for the 
half year, and the amount of assets in hand. He 
shall deliver up all the books, papers, etc., if he 
is called upon to do so by the Union. He shall 
be expected to faithfully attend to all matters 
concerning the well-being of the Union and its 
members. 

The Secretary shall prepare and forward to 
the Industrial Registrar a list of Officers of the 
Union in the month of January of each year and 
shall file notification of any changes in the 
holding of any Office. He shall cause the 
accounts of the Union to be properly audited by 
a duly qualified public accountant each half 
year and he shall within one month after the 
completion of such audit of the accounts of the 

Union, deliver to the Industrial Registrar a duly 
audited Balance Sheet of the assets and liabili- 
ties of the Union made up to the date of closing 
the accounts and also a duly audited statement 
of the income and expenditure of the Union for 
the half year, subject of such audit. He shall file 
any other returns required by law. He shall keep 
a register of Union Members showing the name 
and postal address of each member and a list of 
the names, postal addresses and occupations of 
the persons holding office in the Union. The 
registered officer of the Union shall be the 
Secretary who shall be the person to sue or be 
sued on behalf of the Union, or prosecute or 
initiate legal proceedings in any Court, for any 
cause in respect of which under any Act the 
Union might or could sue or prosecute. In the 
absence of the Secretary, any person for the 
time being authorised to do so by resolution of 
the members of the Committee of Management 
shall be the person to sue on behalf of the 
Union, or prosecute, or initiate legal proceed- 
ings in any Court, for any cause in respect of 
which under any Act the Union might or could 
sue or prosecute." 

There was no question but that I had jurisdiction to deal 
with this application; indeed it is one of a number of matters 
involving the Rules of the Union which I have determined. 

Facts. 
The facts in this matter were that the Respondent, Mrs 

Marjorie Anne Drake, was elected Secretary/Treasurer of 
the Union in December 1990. She was also elected President 
of the Union in December 1989. She now holds both those 
positions and that is the crux of the matter. 

Submissions and Conclusions. 
It is Mrs Drake's assertion that she does not wish to hold 

the position of both President and Secretary/Treasurer. It 
was submitted however by Mr Nisbet, who appeared for the 
Applicant, that the rule was in almost exactly the same terms 
as Mellor v. Horn and Others 25 IR 157, a matter which 
came before Gray J in the Federal Court and which involved 
the Rules of the Union, an organisation of employees 
registered pursuant to the Conciliation and Arbitration Act 
1904. 

Mr Nisbet's submissions were along the following lines. 
Rule 6 and 15 of Exhibit 1, the Rules of the Union, created 
one office, that of Secretary with duties as Treasurer, which 
was almost on all fours with the judgment in Mellor v. Horn 
(op cit). 

The offices of Secretary and Treasurer are separate (I refer 
to Mellor v. Horn (op cit) at page 160) because of Rule 13, 
the office of Secretary has the functions and duties of the 
office of Secretary/Treasurer because ordinary treasurer's 
functions are described under the heading duties of secretary 
in Rule 13. It is, in this case, quite clear that only one person 
is meant to hold that office of Secretary/Treasurer, it being 
a combined office held by one elected person, so the 
submission went. 

Thus, to the extent that the Respondent President then 
stood for election and succeeded in being elected as 
Secretary/Treasurer, there are not three distinct offices held 
by her, but two. That is the same as was the position in 
Mellor v. Horn (op cit), so the submission went. Further, it 
was submitted, that Mellor v. Horn (op cit) is authority for 
the proposition that the Rules on their proper construction 
cannot permit the holding of two elected offices at one time. 
Mr Nisbet then referred me to the balance of Gray J's 
judgmentin Mellor v. Horn (op cit) which he submitted led 
to the conclusion that Mrs Drake could not resign from the 
office of President. This was because she did not hold it. The 
question was whether the Rules on their proper construction 
committed her to hold more than one office at the one time. 
The next submission was that there are thirteen persons 
presently comprising the Committee of Management. The 
Committee of Management will be empowered by the 
provisions of Rule 8 (b) to appoint one of its members to 
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act in the vacant position of President until the next Union 
elections, he submitted. That would be in complete 
conformity with the Rules. 

Further, it would also be in conformity with the obvious 
object of the Union's Rules which were to provide for the 
democratic control of its affairs by the majority of the 
Committee of Management because this decision would be 
made by a simple majority at a meeting. It was also 
submitted that there was no vacancy in the office because 
there was no person holding the office. That is not, however, 
what Mellor v. Horn (op cit) says. Rule 12 in the end, it was 
submitted, does not assist presumably because the President 
would not be absent if I found in the manner in which Mr 
Nisbet submitted I should find. 

On the other hand, Mrs Drake submitted that Mellor v. 
Horn (op cit) was distinguishable. It was distinguishable she 
said because there was an express rule prohibiting any 
person from holding more than one office in the Rules before 
the Court in that matter. Further, she submitted that no 
incompatibility arose between the two offices because the 
President presided and the Secretary/Treasurer canied out 
other prescribed duties. 

Next she submitted that there is a provision for one person 
to hold two positions under the Rules, but only to have one 
vote. Further, she submitted that there was no casual 
vacancy here because she was ordered to act as President in 
terms of an Order made by me in 2094 of 1990. However, 
that was an Order only for her to act in relation to one 
particular meeting. 

The main issue is whether Mrs Drake, the Respondent, 
ceased to hold the office of President upon her election as 
Secretary/Treasurer. Some examination of the Rules of the 
Union is necessary. By Rule 6, the Committee of Manage- 
ment will consist of President, Vice President, Secretary/ 
Treasurerand other members. The word "Secretary" is also 
used in Rule 6, but seems to have no separate significance 
in that use. 

Clause 7 (e) refers in particular terms to the election of 
"Officers" which shall include "President", "Vice Presi- 
dent", "Secretary/Treasurer", inter alia. 

The "Secretary" has duties to receive ballot papers under 
that Rule. "Casual Vacancy" is not defined in the Rules, 
but clause 8 refers to casual and temporary vacancies. The 
effect of clause 8 (a) is that, where a casual vacancy occurs 
in any office or position for which an election is held under 
Rule 7 (i.e. Secretary/Treasurer) and where the vacancy is 
in the office of a member of the Committee of Management 
and less than twelve months of the ordinary term of such 
office remains unexpired, the Committee of Management 
may appoint a member of the Union to fill such a vacancy. 
In other cases, i.e. other than where a vacancy has occurred, 
and more than twelve months of the ordinary term of office 
remains unexpired, the vacancy is to be filled by election in 
accordance with Rule 7. However, even then, if not less than 
four-fifths of the members of the Committee of Management 
remain in office, the vacancy shall not be filled unless the 
Committee of Management so directs, and pending an 
election, the Committee of Management may appoint one 
of its members to act in any vacant position of the President, 
Vice President, Secretary/Treasurer, Assistant Secretary, 
Guardian, Trustee or Committee member. Further, once 
vacancies on the Committee of Membership exceed one- 
fifth of the membership thereof an election shall be held to 
fill all positions concurrently. I should add that a decision 
that a vacancy not be filled by election would be made as 
is required in the bona fide exercise of power. Further, a 
consideration is that prescribed by Rule 8 (c) which enables 
the Committee of Management, pending the filling of a 
vacancy in any office of the Union, or while a regular office 
holder is absent or incapacitated, and it is necessary for the 
proper conduct of the business that some person perform the 
duties of such office, to appoint an acting officer. 

In Mellor v. Horn (op cit), the question was whether there 
should be an order for the performance and observance of 
the Rules of the Union by the holding of elections to fill 
casual vacancies on the Committee of Management. In Egan 
v. Maher andOthers [No 2] (1978) 35 FLR, 252 (referred to 

by His Honour in Mellor v. Horn (op cit)), it was held that 
by a majority, the purported but invalid election of the 
National Assistant Secretary of a registered organisation to 
the office of National Secretary/Treasurer operated as a 
resignation from the office of National Assistant Secretary. 

In that case, there was an express rule prohibiting any 
person from holding more than one office, but it makes in 
my opinion, as will be seen from my reasons later in this 
Decision, no difference. 

In Mellor v. Horn (op cit), the Rules of the Union provided 
for a Committee of Management upon which there were to 
be fourteen, fifteen or sixteen offices depending on whether 
the branch concerned exercised rights given under the Rules 
to combine the positions of Secretary and Treasurer. 

There was no such provision here. 
No provision was made in that case for the votes to be 

exercised by the holders of the offices. The normal principle 
is that each office holder has one vote, as Gray J observed 
(see Mellor v. Horn (op cit) at page 160). 

His Honour then went on to hold that the idea that a 
person may hold more than one of the offices at the same 
time was erroneous. His Honour extended this notion to its 
logical conclusion observing, for example, that in the 
absence of specific provision in the Rules, one person could 
hold more than one office at the same time, at least so long 
as there were seven persons, that being the number of a 
quorum required for the Committee of Management by Rule 
16. Such a contention could lead to a situation where in 
which one person held seven, eight or nine offices and six 
other persons each held one of the remaining offices. The 
seven persons would constitute a quorum, yet one could 
always out vote the other six. That, His Honour observed, 
was not the intention of the Rules. His Honour referred to 
the creation expressly under the Rules of the dual office of 
Secretary/Treasurer and held that by implication the creation 
of this sole dual office expressly carried the suggestion that 
no other dual office could be created. 

His Honour further held that the plain intention was that, 
except as otherwise provided by the Rules, each office 
should be held by a different person, and that therefore, a 
Mr Elton, a person who had impliedly resigned his position 
as a member of the Committee of Management upon his 
election to the office of Secretary/Treasurer and another 
person, a Mr Hardie, had impliedly resigned his position as 
a member of the Committee upon his election to the office 
of Assistant Secretary. In this case, if one examines the 
Rules (Exhibit 1), the following is the case. 

Rule 6 is different from Rule 3 of the Federal Union's 
Rules in Mellor v. Horn (op cit), in that the specific office 
created by virtue of Rule 6 of the subject Rules is that of 
Secretary/Treasurer, not Secretary and Treasurer as in 
Mellor v. Horn (op cit). 

Further, no provision, that " .... such offices shall 
constitute the Committee of Management of the Branch". 
However, I do not think it makes any difference. Rule 6 
prescribes that there shall be a Committee of Management 
in whom the control and conduct of the business of the 
Union is vested. It prescribes by the wording of the first few 
lines of Rule 6, what offices it shall consist of, even though 
the word "offices" is not used. One of the offices is a dual 
one of Secretary/Treasurer unlike the Federal Rules where, 
as I have said, there were single offices of Secretary and 
Treasurer which might by a decision of a General Meeting 
be conferred as a dual position on the Secretary. 

Clear it is, that the Secretary's duties (Rule 13) contain 
what are clearly Treasurer's duties. There is, further, as one 
would expect, for that reason, no rule prescribing, sepa- 
rately, the duties of the Treasurer in the Rules (Exhibit 1). 

The fact that Rule 13 refers only to the "Secretary" 
cannot therefore be regarded as significant for that reason, 
and, for the same reason, the use of the word "Secretary" 
in other rules must be regarded as referring to the 
"Secretary/Treasurer". That is the single office created by 
Rule 6, and results from a proper reading of the whole of 
the Rules. 



702 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

Further, that is the office which Rule 7 "Election of 
Officers", prescribes should be filled (see Rule 7 (2)). 

That Rule provides for elections to a number of "offices 
and positions", each four years after June 1981, when the 
first election was prescribed to be held. 

I adopt the reasoning which Gray J sets out at pages 
160-161 of Mellor v. Horn (op cit). I do not think that the 
differences in the Rules which I have referred to here alter 
that. When Mrs Drake was elected Secretary/Treasurer, she 
impliedly resigned her position as President because the two 
offices were incompatible. They were incompatible because 
the Rules plainly intend that they be separate offices. In 
particular, the Rules created one position only, that of 
Secretary/T reasurer. 

The rest are all single (and on it, it confers dual duties). 
Further, and in the context of the Rules more cogently, if 
parallelity of office holding were taken to its logical 
conclusion, one person could hold all offices or one could 
hold seven and constitute a quorum by attending alone a 
meeting, or alternatively, attending and out voting six others 
who did attend. 

Indeed, however that this could not be is further supported 
by the words in clause 6: — 

"Any seven of such committee shall form a quorum". 
That means seven of the sum of all of the named positions, 

which are individual positions. I therefore hold that the 
offices of President and Secretary/Treasurer are incompati- 
ble and can only be held by one person each under the Rules. 
Thus, when Mrs Drake was elected Secretary/Treasurer, she 
resigned the office of President and a casual vacancy for the 
position of President was created as at the time and date at 
which the poll was declared for Secretary/Treasurer, then 
being the 18th day of December 1990. 

What now occurs under the Rules is governed by Rule 8. 
Rule 12 does not assist because President is not "absent" 
within the meaning of that Rule. As the Vice President, who 
can only reside at the meeting in the President's stead with 
the full power of the President if the President is absent, 
cannot preside in the President's stead. 

By virtue of Rule 8, there is now a casual vacancy in the 
office of President, not an absence. What therefore should 
be done to fill it? The vacancy occurs in the office of a 
member of the Committee of Management and more than 
twelve months of the ordinary term of such office remains 
unexpired. Thus, Rule 8 (b) applies. Thus, a vacancy in the 
office of President is prescribed to be filled by election in 
accordance with Rule 7, but if no less than four-fifths of the 
members of the Committee of Management remain in office 
as is the situation here, the vacancy is not to be filled unless 
the Committee of Management so directs and, pending an 
election the Committee of Management may appoint one of 
its members to act in any vacant position of President, Vice 
President, Secretary/T reasurer etc. 

In Mellor v. Horn (op cit). Rule 34 (b), a section of the 
subject rule was expressed in identical terms. 

In Rule 8 (b) there was a provision that the vacancy shall 
not be filled in the event that no less than four-fifths of the 
members of the Committee of Management remain in office 
"unless the Committee of Management so directs, and 
pending an election the Committee of Management may 
appoint one of its members to act in any vacant position of 
President, Vice President etc." However, as soon as the 
vacancies exceed one-fifth it is mandatory because the word 
"shall" is used that an election is held to fill all such 
vacancies concurrently. 

Gray J held, at page 162: — 

"The power under r 34 (b) to appoint one of its 
members to act in a vacant position is only a power so 
to appoint pending an election, which must be held, and 
only involves an appointment of a person to "act". It 
does not involve a filling of the position. Accordingly, 
there is no warrant in the rules for delay until such time 
as less than twelve months remain in the ordinary term 
of office of a person who has vacated a position on the 

committee of management. It is worth noting that the 
power in r 34 (c) to appoint an acting officer is not in 
any way a power to fill a position, and does not cure 
a vacancy in such position." 

However that is not the case with Rule 8. 
Section 56A of the Act, which reads as follows, does not 

alter that situation. 
"56A (1) This section has effect notwithstanding any 

other provision of this Act. 
(2) Subject to subsection (3), rules made by an 

organization under this subsection may provide 
for the filling of a casual vacancy in such manner 
as is provided in those rules. 

(3) Rules made under subsection (2) shall include 
provision to the effect that a casual vacancy may 
be filled in a manner provided in those rules— 
(a) where the original term did not exceed 12 

months—for the unexpired portion of the 
original term; or 

(b) where the original term exceeded 12 
months—for so much of the unexpired 
portion of the original term as does not 
exceed three-quarters of the original term. 

(4) In subsection (3) "original term", in relation to 
a casual vacancy in an office, means the period in 
respect of which the last person to have been 
elected to that office to fill a vacancy other than 
a casual vacancy was elected. 

(5) Where a vacancy in an office is filled in a manner 
provided in rules made under subsection (2), the 
person so filling the vacancy shall be taken for the 
purposes of this Act (other than this section) and 
the provisions of the rules of the organization 
(other than the first-mentioned rules), to have been 
elected to that office in accordance with those 
provisions." 

In this case, the Rules provide for the filling of a casual 
vacancy by the Committee of Management and in accor- 
dance with Rule 8 (b), there is not an election required while 
there remains in excess of four-fifths of the Committee. That 
is the case here. There is only one vacancy occasioned by 
Mrs Drake's implied resignation from the position of 
President. The factual situation in Mellor v. Horn (op cit) 
is distinguishable because elections were mandatory be- 
cause less than four-fifths membership remained. However, 
upon its true construction, Rule 8 (a) and (b) mean this. 

Because the position of President is vacant and the 
vacancy is a casual vacancy, and the office is one for which 
an election is held under Rule 7, Rule 8 applies. 

However, there is more than twelve months of the 
ordinary term of the office, namely four years, to run. Thus, 
Rule 8 (a) does not apply and the Committee of Management 
cannot appoint a member of the Union to fill a vacancy. 

The situation is that more than four-fifths of the members 
of the Committee of Management remain in office and, 
because of the application of Rule 8 (b), the vacancy shall 
not be filled unless the Committee of Management so 
directs. 

However, if it decides otherwise (i.e. to fill the position) 
an election must occur and there can be an appointment, 
pending the election to the vacant position of President. 

Rule 8 (c) also provides a relevant consideration in the 
making of the decision under 8 (b). Indeed, one would have 
doubts in the circumstances, without a President and with 
the position vacant, and having regard to the injuction in 
Rule 8 (c), that a decision not to fill the office of President, 
could be made because filling the vacancy would be 
necessary for the proper conduct of business. Thus, an 
election would have to occur under Rule 8 (b). 

Since the President is not absent, but there is a vacancy 
in the office, the Vice President does not fill it. 

I will issue a Minute of Proposed Orders to reflect these 
reasons. 

Order accordingly. 



Appearances: Mr P M Nisbet (of Counsel) and with him 
Mr J G M Fiocco (of Counsel) appeared for the Applicant. 

Mrs M A Drake appeared on her own behalf as 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Lynsey Barrington Carter 

and 

Marjorie Anne Drake 

No. 965 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

12 September 1991. 
Order. 

THIS matter having come on for hearing before me on the 
17th day of July 1991, the 1st and 8th days of August 1991 
and having heard Mr P.M. Nisbet (of Counsel) and with him 
Mr J.G.M. Fiocco (of Counsel) on behalf of the applicant 
and Mrs M.A. Drake on her own behalf as respondent, and 
I having reserved judgment on the matter and judgment 
being delivered on the 30th day of August 1991,1 now order 
and declare as follows: — 

(1) That, the offices of President and Secretary/ 
Treasurer are incompatible and can only be held 
by one person each under the Rules of the 
Federated Liquor and Allied Industries Employ- 
ees' Union of Australia, Western Australian 
Branch, Union of Workers. 

(2) That, upon her election to Secretary/Treasurer in 
December 1990, Mrs Drake impliedly resigned 
the office of President and that a casual vacancy 
for the position of President was created. 

(3) That, upon their true construction the Rules 
provide for the filling of a casual vacancy by the 
Committee of Management in accordance with 
Rule 8 (b); and, in particular, the vacancy in this 
case in the office of President shall not be filled 
unless the Committee of Management so directs 
having regard to Rule 8 (c) and in the event that 
it is to be filled, it must be done upon the true 
construction of the Rule, by election. 

(4) That, in the event that the Committee of Manage- 
ment makes no decision in accordance with the 
Rules within fourteen days of the date hereof, I 
will hear submissions as to what further orders I 
should make, if any, whether by way of correction 
or otherwise. 

(5) I will hear submissions as to any further conse- 
quent orders arising from my Reasons for Deci- 
sion. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Anne Drake 

No. 965 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
8 October 1991. 

Supplementary Reasons for Decision. 
THE PRESIDENT: This matter came on for further hearing 
and argument before me on 4 October 1991. These 
submissions arose out of my reasons for decision delivered 
on 30 August 1991 and my order issued on 12 September 
1991. These contained certain orders consistent with my 
reasons for decision, and, in addition, I posed some further 
questions for argument. They might properly have been 
dealt with upon a speaking to the Minutes of Proposed 
Order, but the parties elected not to. 

Submissions. 
Mr Nisbet for the applicant submitted that the words 

"other cases" in rule 8(b) of the rules of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers (hereinaf- 
ter referred to as "the rules") meant those cases not referred 
to in rule 8(a) of the rules. 

Thus, the Committee of Management, at its meeting on 
2 July 1991, appointed Mr Carter. A vacancy has been filled 
in accordance with the rules. This arose in part because my 
finding had been that the vacancy dated from 18 December 
1990. 

Further, "election" in rule 18(b), so the submission went, 
from a reading of the plain words meant the next ordinary 
elections of the union because: — 

(1) As soon as vacancies exceed one-fifth of 14 
members of the Committee of Management an 
election shall be held to fill all vacancies. 

(2) This means an extraordinary election by the 
members for the rule goes on then to provide how 
in that special case an electoral qualifies for a vote. 

(3) Upon election the persons are elected to take and 
hold office only until the next election. 

(4) Since the rule makes very special provisions for 
an extraordinary election in the event that mem- 
bership of the Committee of Management falls by 
one-fifth, the proper inferences are that by failing 
to so provide where there is a vacancy and 
membership has not fallen by one-fifth then the 
"election" being referred to is not an extraordi- 
nary election but an ordinary election. 

(5) A deliberate failure to Fill a vacancy would alter 
the situation, so the submission went. However, 
here, it was submitted, there was a contest 
between Mrs Drake and Mr Carter, and there was 
no deliberate holding back. 

Mr Carter's appointment was therefore, at the meeting of 
the Committee of Management on 2 July 1991, valid unless 
it was later declared invalid, which it was submitted to me 
was not the case. 

Mr TUmer made a number of submissions, appearing in 
his capacity as the respondent's agent, and referred to my 
reasons for decision of 30 August 1991 herein. He 
submitted: — 

(1) That how the union should fill the vacant position 
of President appears in my reasons for decision of 
30 August 1991 at page 14. 

(2) That this is further provided for at page 15 of my 
reasons for decision of 30 August 1991. 

(3) That having regard to s.6 of the Industrial 
Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") which contains the 
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principle objects of the Act, it is just and proper 
for the members to have their say now (ie by 
election). 
The objects of the Act would be better served by 
that occurring now. 

(4) This conclusion is assisted by the dicta in Mellor 
v Horn and Others 25 IR 157 at 165 per Gray J 
(see too my reasons for decision of 30 August 
1991 at page 13 and rule 11). 

(5) Further, s.56A(5) of the Act does not apply to any 
person appointed to act. Acting in a position is not 
seen as filling it. 

(6) There was also discussion about the resolution 
changing the transcript. 

(7) Substantially, however, the union must call an 
election because the terms in the rules are 
"casual" and "temporary" vacancies. 

Mr Nisbet, in reply, referred me to Pritchard v FCU 
(1985) AILR 65 and to my reasons for decision of 30 August 
1991. 

Conclusions. 
The reasons for decision of 30 August 1991 and my 

declarations are clear. 
Mrs Drake, by implied resignation, was no longer the 

President as at 18 December 1990. There then arose a casual 
vacancy within the meaning of the Act. The matter is 
primarily one of interpretation. 

I do not need to repeat in detail that rules of a union or 
an organisation are to be interpreted in accordance with R 
v Aird; ex parte AWU 129 CLR 654. 

One looks at the plain meaning of the language of the 
rules. Nothing was said to persuade me that this approach 
would lead me to ambiguity or absurdity in the rules, and 
indeed it does not. 

S.56A(5) of the Act must be read with s.56(l)(c) of the 
Act which requires that the rules provide for the election of 
the holder of each office by a collegiate electoral system or 
directly. 

Further, the iules may not permit a person (see s.56(l)(f) 
of the Act) to be elected to fill a casual vacancy in an office 
for a period exceeding the unexpired portion of the term of 
the person who has vacated the office. 

If one looks at the plain words of rule 8, read in the 
context of the whole of the rules, as I said in my reasons for 
decision of 30 August 1991, a vacancy having arisen as at 
18 December 1990 by Mrs Drake's implied resignation, an 
election is then required to be held in accordance with rule 
7 of the rules to fill the vacancy pursuant to rule 8(b) and 
subject to what appears thereafter in rule 8. 

Now, no less than four-fifths of the membership remain 
in office as I observed in my reasons for decision of 30 
August 1991. Therefore, the vacancy is not to be filled 
unless the Committee of Management so directs. The 
Committee of Management did not so direct until 2 July 
1991. 

The question is what does "an election" mean as referred 
to in rale 8(b) of the rules? 

Rule 8(a) of the rules empowers the Committee of 
Management where less than 12 months of the ordinary term 
of office remains unexpired, to appoint a member of the 
union to fill such vacancy (see the use of the word "may", 
a word which in general is enabling or discretionary). 

Rule 8(b) of the rales, as Gray J observed in Mellor v Horn 
{op cit) in relation to the Federal equivalent rule which he 
was considering, contains the word "shall", and that is 
significant. 

Further, rule 8(b) of the rules, as I have said, operates in 
all other cases, all other cases than rale 8(a) cases. All other 
cases are those where there is more than 12 months 
remaining unexpired of the term of the office vacated. 

That was the case here. 
The vacancy is therefore to remain unfilled, because of 

rale 8(b) of rales, unless the Committee of Management so 

directs. What then can the Committee of Management 
direct? 

To paraphrase, it may appoint one of its members to act 
in any vacant position, including President, but it may only 
make that appointment "pending an election". In other 
words, an appointment of a member of the Committee of 
Management to act in a casual vacancy divorced from a 
decision to hold an election to fill that position is void. 

It is noteworthy that the words "pending an election" 
have that meaning because the appointment of an existing 
member would otherwise be a substitute for an election. In 
other words, the person appointed is only acting pending an 
election. If it were necessary, rule 8(c) of the rules 
corroborates the nature of such an acting position. 

However, put shortly, the provisions in rule 8(b) of the 
rules provide that a casual vacancy as occuned here in the 
office of President is filled by electing a person to the 
position (ie the vacancy), not by appointing a person to act 
pending an election. The latter act does not fill the vacancy. 

Further, the vacancy can only be filled by an election 
under rule 8(b) of the rules (ie "an" election) (ie "an 
election" to that office). Thus, if Mr Carter's appointment 
on 2 July 1991 were otherwise valid (a matter which seems 
to be in issue), then it could only last "pending an election". 
It is only an acting appointment. 

If further confirmation were needed, it lies in the special 
provisions as to what membership will be eligible to vote 
and the fact that a successful candidate in an election held 
under rule 8(b) of the rules takes office only until his/her 
successor takes office following "the next ordinary elec- 
tion". That is a particular use of those words "next 
ordinary" which does not otherwise occur in rule 8(b) of the 
rules. 

Thus now, having heard further submissions, I will make 
orders to effect an election for the position of President in 
accordance with the rules, and will make all other necessary 
consequential orders. 

I should add that I will issue Minutes of Proposed Order 
to reflect this. 

Appearances: Mr P M Nisbet (of Counsel) and with him 
Mr J G M Fiocco (of Counsel) for the applicant. 

Mr R E Turner, as agent, for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake 

No. 965 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
10 October 1991. 

Order. 
THIS matter having come on for hearing before me on the 
4th day of October 1991 and having heard Mr P M Nisbet 
(of Counsel) and with him Mr J G M Fiocco (of Counsel) 
on behalf of the applicant and Mr R E Turner, as agent, on 
behalf of the respondent, and having reserved my decision 
on the matter, and I having determined that reasons for 
decision be delivered on the 8th day of October 1991, and 
whereas I have ordered and declared by order dated the 12th 
day of September 1991: — 

(1) That, the offices of President and Secretary/ 
Treasurer are incompatible and can only be held 
by one person each under the Rules of the 
Federated Liquor and Allied Industries Employ- 
ees' Union of Australia, Western Australian 
Branch, Union of Workers. 

(2) That, upon her election to Secretary/Treasurer in 
December 1990, Mrs Drake impliedly resigned 
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the office of President and that a casual vacancy 
for the position of President was created. 

(3) That, upon their true construction the Rules 
provide for the filling of a casual vacancy by the 
Committee of Management in accordance with 
Rule 8 (b); and, in particular, the vacancy in this 
case in the office of President shall not be filled 
unless the Committee of Management so directs 
having regard to Rule 8 (c) and in the event that 
it is to be filled, it must be done upon the true 
construction of the Rule, by election. 

(4) That, in the event that the Committee of Manage- 
ment makes no decision in accordance with the 
Rules within fourteen days of the date hereof, I 
will hear submissions as to what further orders I 
should make, if any, whether by way of correction 
or otherwise. 

(5) I will hear submissions as to any further conse- 
quent orders arising from my Reasons for Deci- 
sion. 

Now, it is this day, the 10th day of October 1991, ordered 
and declared as follows: — 

(1) That, upon their true construction the said Rules 
provide for the filling of a casual vacancy by the 
Committee of Management in accordance with 
Rule 8 (b) (ie that the said casual vacancy of the 
office of President will not be filled unless the 
Committee of Management so directs, having 
regard to Rule 8 (b) and (c), and may only be filled 
by and from the Committee of Management 
pending the holding of an election for that 
position). 

(2) That the appointment of Mr Lynsey Barrington 
Carter to the position of President on the 2nd day 
of July 1991 is and was void. 

(3) That an election for the position of President of 
the Federated Liquor and Allied Industries Em- 
ployees' Union of Australia, Western Australian 
Branch, Union of Workers be held as hereinafter 
directed. 

(4) That the said election be conducted by the 
Electoral Commissioner for the State of Western 
Australia, or by some other person authorised by 
the said Electoral Commissioner in accordance 
with Rule 7 of the said Rules, except insofar as 
these orders modify the same. 

(5) That the said election be conducted in accordance 
with the following directions: — 
(a) Nominations shall be called for by way of an 

advertisement placed in the West Australian 
Newspaper on the 19th day of October 1991. 

(b) Nominations shall be open on the 28th day 
of October 1991. 

(c) Nominations shall close on the 6th day of 
November 1991. 

(d) The said ballot shall open on the 15th day of 
November 1991. 

(e) The ballot shall close on the 29th day of 
November 1991 upon which date counting 
will occur and the poll to be declared. 

(6) That any person who was a financial member at 
the end of the quarter which immediately precedes 
the date on which this ballot is to be opened shall 
be eligible to nominate and stand for the office of 
President aforesaid. 

(7) (a) That the Electoral Commissioner or the 
person appointed by him/her to conduct the 
said election shall determine those persons 
who are eligible to vote, and his/her decision 
in each instance shall be final for the 
purposes of the said election. 

(b) That the persons who are eligible to vote as 
at the date referred to in paragraph (5) hereof 
to the said Rules and no other person or 

persons shall be eligible to vote in the said 
election. 

(8) That I suspend from operation Rule 8 insofar as 
it prescribes that the opening and closing dates of 
such election shall be as decided by the Commit- 
tee of Management until the declaration of the poll 
herein. 

(9) That there shall be liberty to any party hereto or 
the said Electoral Commissioner to apply in 
relation to the said proposed orders and directions 
or for any consequent orders or directions. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake 

No. 965 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
22 October 1991. 

Supplementary Reasons for Decision. 
THE PRESIDENT: I wish to add, by way of supplementary 
reasons for decision, that subsequent submissions made in 
this matter and my reasons for decision and my supplemen- 
tary reasons for decision, it followed as a necessary 
consequence to those supplementary reasons for decision 
and the determinations contained therein, upon the submis- 
sion made to me, that orders be made reflecting the duty of 
the applicant to hold an election, and dealing with the 
complementary and ancillary matters. 

Appearances: Mr P M Nisbet (of Counsel) and with him 
Mr J G M Fiocco (of Counsel) on behalf of the applicant. 

Mr R E Tbrner, as agent, on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake 

No. 965 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

PJ. SHARKEY. 
23 July 1991. 

Order. 
THIS matter having come on for hearing before me on the 
17th day of July 1991 and having heard Mr J. Fiocco (of 
Counsel) on behalf of the applicant and Mrs M. Drake on 
her own behalf as respondent, and having made orders and 
given directions, it is this day, the 17th day of July 1991, 
ordered as follows: — 

(1) That application 965 of 1991 be adjourned to 
10.00am Thursday the 1st day of August 1991 for 
hearing and determination. 

(2) That the respondent file and serve any answer 
before 5.00pm Monday the 22nd day of July 1991. 

(3) That discovery and inspection of all relevant 
documents be given upon written request by one 
party to the other. 

(4) That further and better particulars of the applica- 
tion herein be provided upon written request of the 
respondent. 



706 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

(5) That written submissions and lists of authorities 
be provided to the Commission by either party on 
or before 5.00pm Tuesday the 30th day of July 
1991. 

(6) That the applicant serve a copy of the application 
herein, a copy of this order and a copy of the 
transcript of the proceedings herein of the 17th 
day of July 1991 on the Union at its registered 
office on or before 5.00pm Tuesday the 23rd day 
of July 1991. 

(7) That there be liberty to apply. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Harrington Carter 

and 
Maijorie Anne Drake. 

No. 1053 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
29 July 1991. 

Reasons for Decision. 
THE PRESIDENT: This was an application for interim 
orders brought under s.66 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act") as 
part of a substantial application by Mr Lynsey Barrington 
Carter. 

Mr Carter sought a number of orders in his application 
and interim orders in paragraph 2 thereof. An Answer and 
Counter Proposal was filed and particulared by the 
respondent. 

It was not in issue, for the purposes of this hearing, which 
was also a directions hearing, that the applicant was, at the 
material time, a member of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers ("FLAIEU"), a registered 
organisation. 

I should also observe that this matter is inter-linked to 
other applications and proceedings both here and in the 
Industrial Appeal Court. 

I informed Mr Fiocco (of Counsel) for the applicant, in 
the course of argument, and also Mrs Drake, who appeared 
in person, that these matters may well be relevant to my 
deliberations upon the application. 

The applicant seeks the following interim orders: — 
"1  

2. The rules of the Union be suspended for such time 
as the Respondent absents herself from her duties, 
whether lawfully or unlawfully, so as to enable: 
2.1 the Applicant, either Trustee, or the Guardian 

of the Union, to convene meetings of the 
Committee of Management of the Union, 
ordinary or special. 

2.2 the two Trustees to sign all necessary 
cheques and other documents to enable the 
Union to pay all expenses " 

A number of facts were asserted, in the evidence, in 
affidavits sworn and filed herein by the applicant. 

A meeting of the Committee of Management took place, 
at my direction, on the 20th day of June 1991 which 
resolved, inter alia, that the registered office of the Union 
be 22 St George's Terrace and, that Mr Robert Partington 
(Johnston) and Ms Potkura be appointed as Industrial 
Officers. (A transcript of what occurred at that meeting was 
exhibited to Mr Carter's affidavit of the 19th day of July 
1991 as "LBC1". 

The background to the matter is that Mr Carter, who was 
an applicant in Matter No. 2094 of 1990, (an application 
brought under s.66 to which the respondent herein was also 
a respondent), together with other members of the Commit- 
tee of Management, appealed against that decision to the 
Industrial Appeal Court by Notice of Appeal dated the 20th 
day of June 1991. 

The appeal was not against a number of the orders which 
constituted that decision. 

I should observe that the effect of filing the Notice of 
Appeal, dated the 20th day of June 1991, is (see Regulation 
6 of the Industrial Arbitration Act (Western Australian 
Industrial Appeal Court) Regulations 1980) that it operates 
as a stay of proceedings on the judgment or order the subject 
of the appeal, although any Judge of the Court may, on 
application made to him in Chambers by any party to the 
appeal, direct that the proceedings shall not be stayed. 

I have not been informed of any such application that has 
been made. 

Nonetheless, it follows that those orders not appealed 
against are not stayed and those orders which are subject to 
a stay of proceedings are valid orders, until an Industrial 
Appeal Court holds that they are, or that they are not. 

I ordered in proceedings in Matter No. 2094 of 1990 that 
a previous resolution to appoint a Mr Bob Johnston as an 
Organiser or to request SDA clerical administration and 
computer support was invalid and that a resolution to 
appoint Mr Bob Johnston (Partington) as an Organiser was 
invalid. 

I also found that a resolution deciding to make 22 St 
George's Terrace the registered office of the Union was 
invalid and the same applies to a number of related 
resolutions. 

The orders which relate to them are included amongst 
Orders (3)(a), (3)(e), (3)(g), (3)(h), (3)(i), (3)(j), (3)(k), 
(3)(1), (3)(m), (3)(n), (3)(o) and (3)(p) which have been 
appealed against as were Orders (4)(1), (4)(2) and (4)(6). 

However, there was no appeal against Order (4)(3) that 
the respondent herein observe the Union rules and carry out 
her duties as Secretary from 12 Yacht Court, Heathridge 
until the Union is able to occupy a registered office 
determined in accordance with Rule 5. I should add that 
detailed findings in support of the orders which I made were 
contained in my Reasons for Decision which were issued on 
the 7th day of May 1991. 

What the Union, through its Committee of Management, 
did determine on the 20th day of June, my orders having 
been made on the 13th day of June 1991 in Matter No. 2094 
of 1990, was that the premises, the subject of a resolution 
held to be invalid, ought to be nonetheless the registered 
office, by a resolution in similar terms. Similar observations 
should be made about the appointment of Mr Bob Johnston. 

I should also add that there is currently listed for hearing 
before me, an application by Mrs Drake described as being 
pursuant to liberty to apply contained in the orders in Matter 
No. 2094 of 1990 complaining of resolutions appointing a 
Ms Plutchka, Mr Baxter, Mr Johnston (etc) as organisers, 
complaining of the determination of No. 22 St George's 
Terrace as the registered office of the Union, and seeking 
orders in relation thereto. That matter is to be heard on the 
30th day of July 1991. 

These matters are relevant because the urgent interim 
orders sought in this matter by Mr Carter, the applicant, seek 
an order to the applicant or a trustee or guardian to convene 
a meeting. 

The difficulty with that is that there is. a quarrel with the 
legitimacy of the fixing of the registered office at 22 St 
George's Terrace in view of the existence of a currently 
valid order holding that a resolution, previously made, to 
that effect, was invalid. The same applies to Mr Bob 
Johnston's appointment and any directions as to his duties. 

For that reason, until the matter is resolved, I would not 
be disposed to make any interim order to that effect. That 
is not to say that circumstances might arise of which I might 
take a different view. 
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I now turn to the question of signing of cheques to pay 
accounts. 

Nothing was said to persuade me that, by virtue of s.26(l), 
that I should make any interim orders permitting the 
payment of rent for 22 St George's Terrace, Perth or of 
wages for Mr Robert Johnston whilst an order of this 
Commission exists in relation to resolutions to the same 
effect as those now sought to be implemented by the 
payment of cheques. 

As to the question of payment of other accounts, these 
appear to have been delayed unnecessarily by Mrs Faccioni 
requiring Mrs Drake to sign them first so that they can be 
distributed by the Committee of Management. I see no 
obstacle to that being done. 

I turn also to the question of the direction sought that a 
meeting of the Committee of Management be held. 

Mrs Drake has indicated her preparedness to give 
undertakings to the Committee of Management that all 
meetings will be called in accordance with the rules of the 
Union. 

It would seem to me not in accordance with equity, good 
conscience and the substantial events of the case to make 
interim orders: 

1. Before the application pursuant to liberty to apply 
in the decision now appealed against is heard, 
when it refers to a number of the same matters. 

2. Directing the calling of a meeting of the Commit- 
tee of Management before these matters were 
dealt with. 

3. Ordering payment of accounts relating to those 
matters, or until I have heard further what is 
intended, or without joining other parties such as 
Mrs Faccioni. 

4. Without, perhaps, making a number of other 
interim orders including orders relating to the 
resolutions which purported to vary the orders 
made by me and the subject of appeal. 

On the principles set out in Thomas James Brown v. 
President, SSTU and Others 69 WAIG 1390 at 1393 and for 
those reasons, I am not disposed to make any such orders 
at present. However, it is open to the parties to make or 
renew any application for an interim order at any time. 
However, this application for interim orders is, for those 
reasons, dismissed. 

It may be that there are reasons why I should make interim 
orders or final orders in relation to these matters, however, 
they have not yet been demonstrated to me. 

Order accordingly 
Appearances: Mr J.G.M. Fiocco (of Counsel) appeared 

for the applicant. 
Mrs M.A. Drake appeared on her own behalf as 

respondent. 
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as respondent, upon an application by the applicant herein 
for urgent "interlocutory orders", it is this day, the 25th day 
of July 1991 ordered as follows: — 

1. That the said application herein for interim orders 
is dismissed. 

2. That either or any party hereto have liberty to 
make any further application for interim orders in 
these proceedings. 

3. That I determine that Reasons for Decision herein 
be issued. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake. 

No. 1053 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
8 August 1991. 

Order. 
THIS matter having come on for hearing before me on the 
23rd day of July 1991 and having heard Mr J. Fiocco (of 
Counsel) on behalf of the applicant and Mrs M. Drake on 
her own behalf as respondent, and having made orders and 
given directions, it is this day, the 23rd day of July 1991 
ordered as follows: — 

1. That Application No. 1053 of 1991 be adjourned 
until the 9th, 10th and 11th days of September 
1991. 

2. That mutual discovery and inspection of relevant 
documents be given and permitted by the parties 
within three days of today's date. 

3. That particulars of the application herein be filed 
and served within five days of a written request 
for such particulars by the respondent. 

4. That a copy of the application, answer and 
particulars of answer herein, together with this 
order and the transcript of these proceedings, be 
filed and served within five days upon the 
Federated Liquor and Allied Industries Employ- 
ees Union, Western Australian Branch, Union of 
Workers. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake. 

No. 1053 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
8 August 1991. 

Order. 
THIS matter having come on for a directions hearing and 
for hearing of an application of interim orders this 23rd day 
of July 1991, and having heard Mr J G Fiocco (of Counsel) 
for the applicant and Mrs M.A. Drake, on her own behalf 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Anne Drake. 

No. 1053 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
4 September 1991. 

Order. 
THIS matter having come on for hearing before me on the 
29th day of August 1991 and having heard Mr P.M. Nisbet 
(of Counsel) on behalf of the applicant and Mr R.E. Turner 
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on behalf of the respondent, and the respondent having made 
application for the matter to be adjourned, and having passed 
judgment on the application for adjournment on the 29th day 
of August, 1991 wherein I granted the application, it is this 
day, the 29th day of August 1991 ordered: — 

(1) That application no. 1053 of 1991 be adjourned to 
3.00pm Monday the 2nd day of September, 1991 
for hearing and determination. 

(2) That the respondent file and serve any affidavits 
in reply on or before 9.30am on Monday the 2nd 
day of September, 1991. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Anne Drake. 

No. 1053 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
6 September 1991. 

Further Application for Interim Orders 
Reasons for Decision. 

THE PRESIDENT: This was an application by the 
Applicant in these proceedings for an Interim Order. The 
application proper seeks orders (as amended) as follows: — 

"2. The Rules of the Union be suspended for such 
time as the Respondent absents herself from her 
duties, whether lawfully or unlawfully, so as to 
enable: — 
2.1 the Applicant, either Trustee, or the Guardian 

of the Union, to convene meetings of the 
Committee of Management of the Union, 
ordinary or special. 

2.2 the two Trustees to sign all necessary 
cheques and other documents to enable the 
Union to pay all expenses incurred in the 
ordinary course of business, including, but 
not limited to those expenses described in 
paragraph 1.1 above, in order to conduct its 
affairs in a proper and business like fashion." 

I decline to make an Interim Order when it was sought 
in those terms. My reasons for decision are dated the 29th 
day of June 1991. I canvassed therein a number of facts 
which are still relevant. In submissions by Mrs Drake there 
were quarrels with a number of resolutions passed on the 
20th day of June 1991 at a meeting which I ordered. I might 
add, that it was foreshadowed by Mr Timer, in his 
submission on this occasion, that these matters would be the 
subject of an interim counter-proposal, but such a document 
has not been filed. It is significant if the application proper 
is to be heard by me. I have not been told whether cheques, 
forwarded to and being held by Mrs Faccioni, in respect of 
accounts not paid, have been returned to Mrs Drake for 
signature and dispatch. Clear it is, that some attempts to hold 
meetings have occurred. Factually, the situation as to 
meetings is somewhat confused. Those events, its occurs to 
me, may well be matters of evidence before me on which 
I am called upon to adjudicate in the hearing of the 
application proper. There was Affidavit evidence from Mr 
Carter that the Union is unable to manage its day to day 
affairs. There is also evidence of "meetings" held by the 
Applicant and a number of other parties. In addition, 
submissions were made as to the inability of the Respondent 
to carry out her duties on the grounds of ill health. True it 
is, that she has recently undergone an exploratory process, 
but again, there is not sufficient material to justify an interim 
order on that basis. 
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There were a number of written submissions, one in 
particular from the Respondent, filed the 4th day of 
September 1991 which contains a large number of matters 
which I have not considered since they are expressly and/or 
implicitly in issue, or irrelevant at this time to what I have 
to decide. However, a large number of factual issues have 
been raised which create the danger that I would be 
foreclosing now upon what I would have to determine later. 

This application involves the question of the exercise of 
discretion pursuant to s.26 and pursuant to s.66 2 (b) (see 
the principles set down in Brown v. SSTUWA 69 WAIG 
1390). There is clearly a substantial issue to be tried here. 
The substance of the matter, at least at present, really relates 
to the holding of meetings and payment of accounts. There 
is no obstacle on the basis of promptness to the making of 
this application. 

The onus, of course, lies upon the Applicant to establish 
those facts upon which I should make the order. I decline 
to make any such order at this time because: — 

1. There is no real evidence that any cheques would 
not be signed if they were forwarded to Mrs 
Drake, except in relation to salary payments and 
the rental at 22 St. George's Terrace. 

2. If Mrs Faccioni's attitude is an obstacle then the 
Union and she should be joined as parties. 

3. To order, when the matter is to be heard on the 9th, 
10th and 11th of September 1991 and when 
matters which are clearly in dispute to be resolved 
in a manner which is finally sought upon the 
merits, gives rise to the danger that I will have 
foreclosed upon those matters which are now 
before me with irreversible consequences in the 
granting of an interim order. I say this having 
regard to disputes about financial matters and the 
legitimacy of their purposes as well as disputes 
about the calling of meetings, which are equally 
in issue. 

There is a substantial matter to be tried, and in this case, 
I should not foreclose upon what might be the result of the 
substantial hearing at this time. 

It may well be that circumstances change in the course 
of the hearing of this matter, or at some other time, which 
require me to make an interim order, but that is not so now. 
In the circumstances, the application for interim relief is 
dismissed. 

However, there is a right in either party to renew such 
application. 

Order Accordingly. 
Appearances: Mr H.J. Dixon (of Counsel) on behalf of the 

Applicant. 
Mr R.E. Turner on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake. 

No. 1053 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
12 September 1991. 

Order. 
THIS matter having come on for hearing before me on the 
2nd day of September 1991 and having heard Mr H.J. Dixon 
(of Counsel) on behalf of the applicant and Mr R.E. Turner 
on behalf of the respondent, upon an application by the 
applicant herein for interim orders, it is this day, the 6th day 
of September 1991 ordered as follows: — 

(1) That the said application herein for interim orders 
is dismissed. 
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(2) That either or any party hereto have liberty to 
make any further application for interim orders in 
these proceedings. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Harrington Carter 

and 
Marjorie Ann Drake, 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers; 
Natale Onofaro, Norman Webb, D. Lacey, Marnee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni, Janet 

Little. 
No. 1053 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

12 September 1991. 
Decision on Application for Leave to Withdraw and Other 

Applications and Matters. 
THE PRESIDENT: Application was made by the applicant 
seeking orders as to the rules of the abovementioned Union 
("the Union"), which is the substantial application in this 
matter, to which an answer and counter proposal had been 
filed by the respondent. 

Those proceedings were listed for hearing and determina- 
tion before me on 9, 10 and 11 September 1991. 

There had been before that two applications for interim 
orders made by the applicant herein which were heard and 
determined by me and dismissed. 

Before the hearing commenced on 9 September 1991, Mr 
Nisbet, who appeared for the applicant, sought leave to 
discontinue the application pursuant to regulation 75 of the 
Industrial Relations Commission Regulations 1985 (herein- 
after referred to as "the Regulations). That would mean that 
the orders sought in the answer and counter proposal, 
originally filed on 19 July 1991, would be granted. However, 
the respondent had filed and served that same morning a 
substantial answer and counter proposal which it sought 
leave to in effect substitute for the existing answer and 
counter proposal. The applicant's application was opposed. 
There were problems because new matters had been raised 
in the answer and counter proposal, and because particulars 
of a number of the allegations contained therein and 
discovery would be required Mr Nisbet submitted. He also 
submitted that the members of the Committee of Manage- 
ment named therein and the Union would require to be given 
notice of the proceedings and the opportunity to be heard. 
The situation was that the substance of the issues raised by 
the answer and counter proposal (as it was proposed to be 
amended) had been raised in proceedings pursuant to a 
liberty to apply provision in Carter and Others v. Drake 71 
WAIG 1788, but not determined because it was not 
appropriate to do so in relation to an application under that 
provision. 

Nonetheless, then, the question of these issues being 
raised by answer and counter proposal in these proceedings 
was discussed in those proceedings, and, further, in the 
applications for interim orders made in relation to the 
matters in issue upon the substantial application herein. 

The application for leave to discontinue made by the 
applicant was not the subject of a notice under regulation 
75 of the Regulations, which reads as follows: — 

"(1) Subject to subregulation (3) an applicant may 
withdraw or wholly discontinue an application 
against any respondent or withdraw any part of the 

claim contained in the application at any time 
before it has been set down for hearing by filing 
a notice in accordance with Form 23 in the office 
of the Registrar. 

(2) A copy of the notice shall after being filed be 
served on every respondent directly affected by it. 

(3) Where a counterproposal has been filed in answer 
to an application the application may only be 
withdrawn under the provisions of subregulation 
(1) with the consent of the respondent making the 
counter-proposal endorsed on Form 23. 

(4) Save as in this regulation otherwise provided it 
shall not be competent for an applicant to 
withdraw or discontinue the application without 
leave of the Commission but the Commission may 
before, at or after the hearing, order the applica- 
tion be discontinued or dismissed or any part of 
it be struck out." 

There were some further considerations, and indeed there 
was also, filed by the respondent, an application filed on 9 
September 1991, for interim orders which in the end I 
adjourned as will be seen from the order herein. 

I had previously heard two applications herein for interim 
orders by the applicant. At the heart of the matter were major 
problems concerning the management of the Union which 
had commenced in the matter of Carter and Others v. Drake 
(op cit) which was heard and determined by me, and this was 
the subject of orders in application No. 2094 of 1990 (see 
71 WAIG 1788 at 1809-1811). These problems involve 
allegations and counter allegations concerning the calling of 
and failure to call meetings, the payment and non-payment 
of accounts, the failure to turn up for duty, the location of 
the registered office, the eligibility of persons for employ- 
ment within the organisation and other problems. The task 
in this matter was not an easy one. 

Relevant in these proceedings too is s.27(l)(a) of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") which reads as follows: — 

"(1) Except as otherwise provided in this Act, the 
Commission may, in relation to any matter before 
it — 
(a) at any stage of the proceedings dismiss the 

matter or any part thereof or refrain from 
further hearing or determining the matter or 
part if it is satisfied — 

(i) that the matter or part thereof is trivial; 
(ii) that further proceedings are not neces- 

sary or desirable in the public interest; 
(iii) that the person who referred the matter 

to the Commission does not have a 
sufficient interest in the matter; or 

(iv) that for any other reason the matter or 
part should be dismissed or the hearing 
thereof discontinued, as the case may 
be;" 

S.27(l)(o) of the Act reads as follows: — 
"make such orders as may be just with respect to any 

interlocutory proceedings to be taken before the 
hearing of any matter, the costs of those proceedings 
the issues to be submitted to the Commission, the 
persons to be served with notice of proceedings, 
delivery of particulars of the claims of all parties, 
admissions, discovery, inspection, or production of 
documents, inspection or production of property, 
examination of witnesses, and the place and mode of 
hearing;" 

S.27(l)(v) of the Act reads as follows: — 
"generally give all such directions and do all such 

things as are necessary or expedient for the expeditious 
and just hearing and determination of the matter." 

In the end there were a number of considerations which 
I took into account. 

(1) Some detriment was clearly occasioned to the 
applicant by the late filing and service of the 
proposed amended answer and counter proposal. 
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(2) No notice in accordance with regulation 75 of the 
Regulations of the proposal to discontinue the 
application was given in relation to that proposal, 
or if it was I was not so informed. 

(3) The parties have notice of much of what is in issue 
through earlier proceedings, including two appli- 
cations for interim orders. 

(4) As to other persons whose interest might be 
affected, it would be necessary to give them an 
opportunity to be heard. 

(5) There were a number of options available: — 
(a) To accede to Mr Nisbet's client's application 

and then there would be an opportunity for 
the respondent to file a fresh application in 
the terms of the proposed new answer and 
counter proposal, as Mr Nisbet submitted. 

(b) To accede to Mr Nisbet's client's application 
then the respondent's proposed new answer 
and counter claim could be deemed to be an 
application and proceed accordingly. This 
was a course to which Mr Nisbet took 
objection on his client's behalf. 

(c) To accede to the respondent's application 
and objection with or without conditions and 
proceed to permit the proposed new answer 
and counter proposal to be filed, and to make 
such other necessary orders as ought to be 
made to achieve fairness and justice, as well 
as an expedient hearing and determination of 
these matters. 

(6) A consideration in this matter was obviously 
s.26(l)(a) and (c) of the Act which reads as 
follows: — 
"(1) In the exercise of its jurisdiction under this 

Act the Commission — 
(a) shall act according to equity, good 

conscience, and the substantial merits of 
the case without regard to technicalities 
or legal forms; 

(b) ... 
(c) shall have regard for the interests of the 

persons immediately concerned whether 
directly affected or not and, where 
appropriate, for the interests of the 
community as a whole;" 

Thus, there should not be undue regard to 
technicality and legal form. Further, by virtue of 
s.26(l)(c) of the Act a requirement existed to have 
regard for the interests of the persons immediately 
concerned, whether directly affected or not, and 
where appropriate for the interests of the commu- 
nity as a whole. 

(7) S.27(l)(o) of the Act also governs what I decided 
in this matter, as does s.27(l)(v) of the Act which 
confers on the Commission the power to give all 
directions and do all such things as are necessary 
for the expeditious and just hearing and determi- 
nation of the matter. 

In the circumstances, it seemed to me that acting in the 
equity, good conscience and substantial merits of the case 
(ie the matter proper), having regard to s.26(l)(a) of the Act 
and the interests of the parties, the Union, the Committee 
of Management and the membership, would best be effected 
by attempting to facilitate a comprehensive hearing of all the 
issues raised as soon as possible, since they go to the ability 
of the Union to operate correctly or even perhaps at all. This 
seemed to me to be the most expeditious and fair manner, 
having regard to the interests of all those parties directly or 
indirectly involved of determining what was before me by 
way of application on 9 September 1991. 

In the end, the orders which I made resulted from a 
consideration of all the matters which I have outlined. 

Further, all of the parties and those who have been joined 
as parties will now have a chance to seek interim orders 
before the matter is heard and determined in relation to all 
the issues. 

Further, I should say that I dismissed Mr Nisbet's 
application for leave to discontinue. That I did, after offering 
his client, the applicant, the opportunity to amend its 
application by way of order if it wished, and by ordering that 
it have a right to reply to the amended answer and counter 
claim which I gave leave to file and made various other 
orders in relation to. 

In my opinion, it might have disadvantaged the applicant, 
had it not remained a party, once I permitted the respondent 
to file a new answer and counter proposal and permitted 
other parties to be joined. 

Further, pursuant to s.27(l)(v) of the Act I permitted the 
applicant a right to file a reply as I have said. 

In addition, it seemed to me, upon reflection, that 
regulation 75 of the Regulations made no adequate provision 
for this situation, and, if necessary, regulation 94 of the 
Regulations permitted me to assist the applicant in that 
manner. 

Further, in any event, I do not think that regulation 75 of 
the Regulations can be read to inhibit the exercise of the 
broad discretion conferred on the Commission by s.27(l)(o), 
s.27(l)(v) and s.27(l) of the Act as to how any matter might 
be dealt with. That does not mean that having been given 
this opportunity the applicant cannot renew its application 
for leave to withdraw which will be determined upon its 
merits. 

Orders have already issued which reflect these reasons for 
decision. 

Appearances: Mr P.M. Nisbet (of Counsel) on behalf of 
the applicant. 

Mr R.E. Turner on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Harrington Carter 

and 
Marjorie Ann Drake, 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers; 
Natale Onofaro, Norman Webb, D. Lacey, Marnee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni, Janet 

Little. 
No. 1053 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

12 September 1991. 
Order, 

THIS matter having come on for hearing before me on the 
9th day of September 1991 and having heard Mr P.M. Nisbet 
(of Counsel) on behalf of the applicant and Mr R.E. Turner 
on behalf of the respondent, it is this day, the 9th day of 
September 1991 ordered as follows: — 

(1) That the application by the above named respon- 
dent to amend the Answer and Counter Proposal 
in terms of the amended Answer and Counter 
Proposal filed herein be, and is hereby granted. 

(2) That leave be and is hereby granted to the 
respondent to file herein an application for interim 
orders, dated the 9th day of September 1991. 

(3) That the above named applicant have leave to file 
and serve upon the respondent any request for 
further and better particulars of such Answer and 
Counter Proposal within five days of the date 
hereof. 
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(4) That the respondent do file and serve on the 
applicant such further and better particulars within 
five days of the service upon her of the request 
referred to in paragraph 3 hereof. 

(5) That the respondent and applicant herein give 
mutual discovery of all relevant documents within 
fourteen days of the date hereof. 

(6) That the applicant have leave to file and serve on 
the respondent any reply to the said Answer and 
Counter Proposal within fourteen days of today's 
date. 

(7) That the respondent do serve upon the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers (the Union) and Natale Onofaro, Norman 
Webb, D. Lacey, Marnee Su-Ann Symons, Jeffrey 
Edward Shore, Antonietta Faccioni, Janet Little, 
members of the Committee of Management, 
copies of all documents filed herein, including this 
order, on or before Friday the 13th day of 
September 1991. 

(8) That the said above described members of the 
Committee and the said Union be, and are hereby 
joined as third parties hereto until such time as I 
have heard their submissions, if any, on that 
question, or until further order in that regard. 

(9) That those persons named in paragraph 7 and 8 
hereof are hereby ordered, should they wish to be 
heard in this matter, to file and serve upon all other 
parties hereto an Answer and/or Counter Proposal 
within five days of the date of service. 

(10) That the matter be and is hereby adjourned to a 
directions hearing at 9.30am on Friday the 20th 
day of September 1991. 

(11) That any application for an interim order by any 
party be heard and determined on the said 20th day 
of September 1991 provided that any other 
competent applications for interim orders may be 
heard upon 24 hours notice in writing being given 
to the other parties by the applicant for such 
orders. 

(12) That the application by the applicant for leave to 
discontinue the substantial application herein be, 
and is hereby dismissed. 

(13) That declarations of service of any document(s) 
required to be served pursuant to this order be filed 
forthwith after such service is effected. 

(14) That the substantial application and Answer and 
Counter Proposal herein be heard and determined 
on a date to be fixed, on or before the 20th day 
of September 1991. 

(15) That I determine that the reasons for this decision 
will issue at a future date. 

(16) That the applicant and respondent will be deemed 
to have waived any rights to speak to these 
Minutes unless either party advises Mrs Ireland of 
the wish to speak to such Minutes on or before 
5.00pm on Wednesday the 11th day of September 
1991. 

[L.S.] 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake, 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers; 
Natale Onofaro, Norman Webb, D. Lacey, Marnee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni, Janet 

Little. 
No. 1053 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

20 September 1991. 
Order. 

THIS matter having come on for hearing before me on the 
20th day of September 1991 and having heard Mr P.M. 
Nisbet (of Counsel) on behalf of the applicant and Mr R.E. 
Turner on behalf of the respondent, it is this day, the 20th 
day of September 1991 ordered by consent that the 
application be adjourned sine die. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
M.A. Drake 

and 
L.B. Carter. 

No. 1478 of 1991. 

M.A. Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Committee of Management Members. 
No. 1479 of 1991. 

M.A. Drake 
and 

L.B. Carter. 
No. 1482 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

1 October 1991. 
Order. 

THESE matters having come on for hearing before me on 
the 1st day of October 1991 and having heard Mr R.E. 
Turner on behalf of the applicant and Mr P.M. Nisbet (of 
Counsel) who was granted leave to appear to make 
submissions regarding jurisdiction, it is this day, the 1st day 
of October 1991 ordered that the applications herein be 
adjourned to Wednesday the 2nd day of October 1991 at 
10.00am. 

(Sgd.) P.J. SHARKEY, 
President. 

(Sgd.) P.J. SHARKEY, 
President. [L.S.] 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
M.A. Drake 

and 
L.B. Carter. 

No. 1478 of 1991. 
M.A. Drake 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Committee of Management Members. 
No. 1479 of 1991. 

M.A. Drake 
and 

L.B. Carter. 
No. 1482 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

2 October 1991. 

Reasons for Decision. 
THE PRESIDENT: These were three applications brought 
under s.66 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act") by the abovenamed 
applicant in each case. 

They were listed separately for a directions hearing before 
me on 1 October 1991. The three applications were then 
heard together, by consent, after I gave leave to Mr P.M. 
Nisbet (of Counsel) to appear for the respondents in each 
application. This occurred over objection by Mr R.E. Turner 
who appeared as agent for the applicant in each application. 
However, Mr Nisbet advised me that he wished to argue the 
question of my jurisdiction to bring the matter on for a 
directions hearing and give directions, and I thought that 
sufficient to give him leave to appear for that purpose only 
in each application pursuant to s.31 of the Act. 

There was no other issue raised as to jurisdiction than that 
raised by Mr Nisbet with which I will deal hereinafter. 

What happened was that these applications were lodged, 
and, as is the practice in s.66 matters, and for that matter s.49 
matters, I gave directions which were to be endorsed on the 
applications, and, in particular, on the copies of the 
applications to be served. 

The directions in application No. 1478 of 1991, which 
appear on the file, are as follows: — 

"Take notice that the President of the Western 
Australian Industrial Relations Commission has today, 
the 20th day of September 1991 issued the following 
directions in respect of application No. 1478 of 1991. 

1. That this matter be set down for a directions 
and interim orders hearing before the Presi- 
dent at 815-823 Hay Street, Perth in No. 3 
Court (5th floor) on Tuesday, the 1st day of 
October 1991 at 9.00 am. 

2. That a copy of application No. 1478 of 1991 
with these directions endorsed thereon be 
served on the respondent forthwith in accor- 
dance with the Industrial Relations Commis- 
sion Regulations 1985 and a declaration of 
service be filed by 4.00 pm on Tuesday, the 
24th day of September 1991. 

3. That should the respondent intend to oppose 
the application then before midday on Friday, 
the 27th day of September 1991 they file and 
serve their answer." 

The directions in application No. 1479 of 1991, which 
appear on the file, are as follows: — 

"Take notice that the President of the Western 
Australian Industrial Relations Commission has today, 
the 20th day of September 1991 issued the following 
directions in respect of application No. 1479 of 1991. 

1. That this matter be set down for a directions 
hearing before the President at 815-823 Hay 
Street, Perth in No. 3 Court (5th floor) on 
Tuesday, the 1st day of October 1991 at 9.00 
am. 

2. That a copy of application No. 1479 of 1991 
with these directions endorsed thereon be 
served on the respondents forthwith in 
accordance with the Industrial Relations 
Commission Regulations 1985 and a declara- 
tion of service be filed by 4.00 pm on 
Tuesday, the 24th day of September 1991. 

3. That should the respondents intend to oppose 
the application then before midday on Friday, 
the 27th day of September 1991 they file and 
serve their answer." 

The directions in application No. 1482 of 1991, which 
appear on the file, are as follows: — 

"Take notice that the President of the Western 
Australian Industrial Relations Commission has today, 
the 20th day of September 1991 issued the following 
directions in respect of application No. 1482 of 1991. 

1. That this matter be set down for a directions 
and interim orders hearing before the Presi- 
dent at 815-823 Hay Street, Perth in No. 3 
Court (5th floor) on Tuesday, the 1st day of 
October 1991 at 9.00 am. 

2. That a copy of application No. 1482 of 1991 
with these directions endorsed thereon be 
served on the respondent forthwith in accor- 
dance with the Industrial Relations Commis- 
sion Regulations 1985 and a declaration of 
service be filed by 4.00 pm on Tuesday, the 
24th day of September 1991. 

3. That should the respondent intend to oppose 
the application then before midday on Friday, 
the 27th day of September 1991 they file and 
serve their answer." 

I should also observe that unlike s.32 or s.44 matters the 
opportunity does not arise following a conference for 
directions to be canvassed as to how any ensuing arbitration 
hearing is to be conducted. 

Mr Nisbet, to encapsule his arguments, submitted that I 
had no jurisdiction to order the directions hearings which I 
did, and that the order constituting a directions hearing and 
the filing of answers was therefore null and void. 

The argument was put on this basis: — 
(1) That I had directed service of the documents and 

the filing of an answer, as well as a date for 
hearing of directions and applications for interim 
orders, without hearing the respondents. 

(2) That the directions given and the listing of these 
matters for hearing for directions and in some 
cases for interim orders today was contrary to the 
Industrial Relations Commission Regulations 
1985 (hereinafter referred to as "the Regula- 
tions"). 

(3) In particular, it was submitted that proceedings 
before the Commission are commenced by appli- 
cation in accordance with Form 1, and pursuant 
to regulation 8 of the Regulations. Regulation 8 
reads: — 
"(1) Proceedings before the Commission however 

constituted, shall, except where it is other- 
wise provided by the Act or by these 
regulations, be commenced by Notice of 
Application in accordance with Form 1 to 
which shall be attached such statements, 
statutory or other declarations or other 
documents as are required by these regula- 
tions or as are directed by the Commission 
or by an officer authorized by the Commis- 
sion, to be attached thereto. 

(2) ... 
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(3) Subject to these regulations on receiving an 
application the Registrar shall endorse on 
Form 1 whether an answering statement is 
required and if so in what time unless the 
applicant makes an application to the Com- 
mission for a shortened time for answers in 
which case the copies of the application 
required to be lodged by these regulations 
shall not be returned to the applicant until the 
application for shortened time for answers 
has been determined by the Commission. 

(4) Subject to these regulations the time required 
for filing any answering statement shall be 21 
days from the date of being served with the 
Notice of Application. 

(5) The applicant may by separate application 
apply to the Commission to shorten the time 
required for filing an answer, in which case 
the application shall be lodged at the same 
time as the substantive application. 

(6) ..." 
(4) I was referred to regulation 76 of the Regulations 

which provides as follows: — 
"(1) Where all necessary procedure has been 

completed, any party to an application may 
apply in writing to the Registrar for a date 
and place to be fixed for the hearing of the 
application. 

(2) Except where otherwise provided in the Act 
or in these regulations, each party to any 
proceedings shall be given at least 7 days' 
notice (or such shorter notice as the Commis- 
sion may direct) in accordance with Form 24 
of the time and place fixed for hearing. 

(3) Notwithstanding subregulation (1), a matter 
may be listed for hearing by the Commission 
without a request from any party where the 
Commission considers it appropriate in the 
circumstances of the case to do so." 

(5) I was referred to regulation 92 of the Regulations 
which provides as follows: — 

"The Commission may, in relation to any 
proceedings before it, and the Registrar may, 
in relation to any proceeding before him, in 
special circumstances, and either absolutely 
or subject to conditions, exempt any person 
from compliance with any procedural re- 
quirement of these regulations." 

(6) I was referred to regulation 93 of the Regulations 
which provides as follows: — 

"Non-compliance with any of these regu- 
lations shall not render void any proceedings 
before the Commission or the Registrar, but 
the proceedings may be set aside either 
wholly or in part as irregular, or amended or 
otherwise dealt with in such manner and 
upon such terms as the Commission or the 
Registrar, as the case may be, thinks fit." 

(7) I was referred to regulation 94 of the Regulations 
which reads as follows: — 
"(1) Where in any particular case the provisions 

of the Act and these regulations do not make 
any or adequate provision for a procedure to 
be followed and there is no established 
practice or usage of the Commission or 
where a difficulty arises or doubt exists as to 
the procedure to be followed the Commission 
may give such directions with respect to the 
procedure to be followed as it considers 
necessary. 

(2) Directions under this regulation shall be 
directed to providing a speedy and inexpen- 
sive determination of the proceedings and 
shall be consistent with these regulations. 

(3) Practice notes published by the Commission 
in the Industrial Gazette with respect to any 

matter or class of matters shall become 
effective 14 days after publication therein." 

I was not, however, referred to s.27(l)(o) and s.27(l)(v) 
of the Act which provide respectively as follows: — 

"Except as otherwise provided in this Act, the 
Commission may, in relation to any matter before it — 

(o) make such orders as may be just with respect 
to any interlocutory proceedings to be taken 
before the hearing of any matter, the costs of 
those proceedings the issues to be submitted 
to the Commission, the persons to be served 
with notice of proceedings, delivery of 
particulars of the claims of all parties, 
admissions, discovery, inspection, or produc- 
tion of documents, inspection or production 
of property, examination of witnesses, and 
the place and mode of hearing; 

(v) generally give all such directions and do all 
such things as are necessary or expedient for 
the expeditious and just hearing and determi- 
nation of the matter." 

It is, of course, quite clear that s.ll3(l) of the Act 
empowers the Commission, or a majority of the Commis- 
sion, to make regulations prescribing forms etc, the duties 
of the Registrar and other persons, and regulating the 
practice and procedure of the Commission and providing for 
the effective exercise of its jurisdiction etc. 

(1) It should be observed that s.66 matters are more 
often than not matters involving some degree of 
urgency. In other words to allow them to run on 
for 21 days whilst an answer is filed can cause 
irreparable harm within an organisation or to an 
individual who is making an application. The 
parties are very often lay people on one side or 
both sides who are unfamiliar with procedures, 
and the parties therefore require guidance in 
interlocutory matters. Further, there is very often 
the necessity to consider whether interim orders 
are made, particularly in matters involving forth- 
coming meetings or elections. 

(2) At these directions hearings, as the parties in this 
matter by now well know, having been involved 
in a series of matters before me, directions are 
given as to: — 
(a) A suitable date to the parties for the matter 

to be heard and determined. 
(b) Discovery. 
(c) Particulars. 
(d) The filing of answers, if they have not 

already been filed. 
(e) Extensions of time. 
(f) Joinder of other parties. 
(g) Matters of interim orders. 
(h) Other procedural or interlocutory aspects. 

I would make the following further observations. There 
was no question of any final determination of any matter or 
matters in directing that these matters be listed for directions 
or interim orders hearings. 

There was no submission before me that there was any 
disadvantage in ordering that an answer be filed, and it is 
quite common for the parties not to have filed an answer and 
to come before me at the directions hearing to seek an 
extension of time in which to file one. 

It is, of course, patently clear that one cannot deal with 
these matters prior to the application being served, because 
it is only then that one has the opportunity to hear the parties. 

Put simply, there is nothing detrimental to the parties in 
the directions. They foreclose on nothing. They merely get 
the parties before the tribunal so that the Commission, as 
presently constituted, having heard them, can deal with 
matters in accordance with s.27(l)(o), s.27(l)(v) of the Act, 
and, where appropriate, the Regulations. 
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Further, it means that the matter is fixed for hearing and 
determination having heard the parties as to their availability 
and questions of urgency or not. 

It is fair to say that in some cases (I would think a 
minority) matters are listed for final hearing and determina- 
tion without a directions hearing, but these are often 
adjourned also if the parties are not ready. 

What has occurred in this matter is this. The parties are 
now given an opportunity to obtain any necessary interlocu- 
tory or interim orders, any necessary adjournment, and a 
date for hearing and determination. This opportunity only 
arises after service has been effected. It is a procedure well 
known to these parties (or all but one or two of them), 
necessary in the majority of s.66 matters for the reasons I 
have already outlined. 

It enables the Commission with the parties to deal with 
the interlocutory matters, such as joinder of parties, 
discovery, extensions of time, date of hearing, interim 
orders, etc, in one fell swoop, or to adjourn to enable the 
parties to consider matters further. There is a power to deal 
with these matters in this way under s.26(l)(a), s.27(l)(o) 
and s.27(l)(v) of the Act. It is also fair to say that from time 
to time, following a directions hearing, the parties settle 
matters. 

If the Regulations shackle the wide and general powers 
conferred by s.26(l)(a), s.27(l)(o) and s.27(l)(v) of the Act, 
then they are ultra vires the Act. In my opinion, upon Mr 
Nisbet's submissions, such a shackling would occur, and 
insofar as it does, the Regulations would not operate. 

The 21 day period for filing an answer provided for in 
regulation 8(4) of the Regulations takes no account of the 
urgency more often than not experienced with s.49(ll) or 
s.66 matters, or the need to give early interlocutory 
directions where one or both parties are inexperienced lay 
persons. It must be bourne in mind that s.66 of the Act exists, 
at least in part, to provide a forum for lay persons who are 
members of organisations, to seek remedies etc. To attempt 
to impose a procedural straight jacket on attempts to ensure 
that these proceedings go through their interlocutory and 
interim order phase expeditiously and justly is neither 
helpful nor supportable. 

In addition, the Commission, as presently constituted, has 
fixed directions hearings in most s.66 matters recently, 
because of a need to ensure that all necessary procedural 
requirements of the parties, particularly lay persons, are 
canvassed and can be dealt with prior to the hearing, if 
possible, instead of at hearing. S.27(l)(o) and s.27(l)(v) of 
the Act empower the giving of such directions. 

Similarly, interim orders are often sought as a matter of 
urgency to maintain a status quo or to prevent a position 
changing (see Brown v. SSTUWA 69 WAIG 1390). 

I turn to regulation 94 of the Regulations. I observe that 
adequate procedure in that context does not exist to deal with 
s.49(ll) or s.66 matters, or at least not most of them. 

Further, and alternatively, there is now sufficient of a 
practice in s.66 matters to be called a custom or a usage 
within the meaning of regulation 94 of the Regulations in 
these matters, because, for the reasons which I have set out 
above, there is no adequate provision to deal with these 
matters with the expedition that more often than not they 
require. 

Further, if that is not so, then pursuant to regulation 94 
of the Regulations the Commission, where difficulty arises 
as it so often has and does, for the reasons set out above, 
may give such directions with respect to the procedure to 
be followed as it considers necessary. That would also 
justify what has occurred in this matter. In addition, by 
virtue of regulation 76(3) of the Regulations, which provides 
that a matter may be listed for hearing by the Commission 

without a request from any party where the Commission 
considers it appropriate in the circumstances of the case so 
to do, the Commission is empowered to do so, and 
circumstances may from time to time prevent it consulting 
the parties. 

Finally, I am bound to say that there is no element of 
unfairness, procedural or otherwise, about this procedure. 
The parties, upon the directions hearing, have every 
opportunity to put to me what ought to be done procedurally 
or in relation to interim orders, including extensions of time 
to file answers and further particulars etc. They all, with one 
or two exceptions perhaps, know this. It is, I think, fair to 
say that the submissions put to me on behalf of the 
respondents constituted an invitation to me to have little 
regard to s.26(l)(a) of the Act and to concern myself with 
technicalities and legal forms which do not, in my view, 
exist in any event under the Act and Regulations. I quite 
clearly have jurisdiction to make the directions which I 
made and which were endorsed on the back of the 
application. I have jurisdiction to conduct this directions 
hearing. I will so declare. 

Appearances: Mr R.E. Turner on behalf of the applicant. 

Mr P.M. Nisbet (of Counsel) on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

M.A. Drake 

and 

L.B. Carter. 

No. 1478 of 1991. 

M.A. Drake 

and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Committee of Management Members. 

No. 1479 of 1991. 

M.A. Drake 

and 

L.B. Carter. 

No. 1482 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

2 October 1991. 
Declaration. 

THESE matters having come on for hearing before me on 
the 1st day of October 1991 and having heard Mr R.E. 
Turner on behalf of the applicant and Mr P.M. Nisbet (of 
Counsel) who was granted leave to appear to make 
submissions regarding jurisdiction, and having reserved my 
decision on the matter, it is this day, the 2nd day of October 
1991 declared as follows: — 

That I have and had jurisdiction to give the directions 
endorsed upon the applications herein, and to give 
directions and make interim orders or not upon hearing 
the parties hereto or their representatives. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Harrington Carter and Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 

lian Branch, Union of Workers. 
No. 1478 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

2 October 1991. 
Order. 

THIS matter having come on for hearing before me on the 
2nd day of October 1991 and I having heard Mr R.E. Turner 
on behalf of the applicant and Mr P.M. Nisbet (of Counsel) 
behalf of the respondent, and having made orders and given 
directions, it is this day, the 2nd day of October 1991, 
ordered and/or directed as follows: — 

(1) That the affidavit of Lynsey Barrington Carter 
sworn on the 2nd day of October 1991 be Exhibit 
1. 

(2) That leave be given to Mr P.M. Nisbet of Counsel 
to appear for the respondent. 

(3) That the proceedings herein be adjourned to the 
21st and 23rd days of October 1991 at 10.00 am 
or such other days as may be fixed by me for 
hearing and determination. 

(4) That the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers be joined as 
respondent herein and be served by the applicant 
with a copy of application No. 1478 of 1991 
within two days of today's date. 

(5) That each party give discovery and inspection 
upon request to the others within five days of such 
request being made in writing. 

(6) That there be leave given and the same is hereby 
given to the said respondents to file and serve an 
answer and counter proposal within seven days of 
today's date. 

(7) I declare that any party may apply for any interim 
order or orders on 24 hours notice in writing to the 
Commission and the other parties. 

(8) That there be liberty to all parties hereto to apply 
for any further interlocutory orders. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Carter, Donna Lacey, Natale Onofaro, Jeffrey Shore. 

No. 1479 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

2 October 1991. 
Order. 

THIS matter having come on for hearing before me on the 
2nd day of October 1991 and I having heard Mr R.E. Turner 

06196-2 

on behalf of the applicant and Mr P.M. Nisbet (of Counsel) 
on behalf of the above named respondents, and having made 
orders and given directions, it is this day, the 2nd day of 
October 1991, ordered as follows: — 

(1) That leave be given to Mr P.M. Nisbet of Counsel 
to appear on behalf of the above named individual 
respondents. 

(2) That Marnee Su-Ann Symons be served with a 
copy of the application herein and a copy of the 
transcript of today's proceedings within 48 hours 
of 5.00pm on the 2nd October 1991. 

(3) That the applicant file and serve particulars of the 
manner in which meetings were summoned as 
alleged upon paragraph 1 of Schedule C to the 
application, namely whether the same were 
summoned orally or in writing. 

(4) That any answers and counter proposals be filed 
and served within 7 days of today's date by any 
respondent hereto. 

(5) That the applicant discover and provide for 
inspection to the respondents any documents 
summoning any meeting as referred to in para- 
graph 1 of Schedule C to the application herein. 

(6) That this matter be listed for hearing and 
determination on the 18th day of October 1991 at 
10.00am, or such other date or time as I may fix. 

(7) That there be liberty to apply for any further 
interlocutory orders. 

(8) That any party has the right to apply for any 
interim orders on 24 hours notice given to the 
Commission and other parties in writing. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter. 
No. 1482 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

2 October 1991. 
Order. 

THIS matter having come on for hearing before me on the 
2nd day of October 1991 and I having heard Mr R.E. Turner 
on behalf of the applicant and Mr P.M. Nisbet (of Counsel) 
on behalf of the respondent, it is this day, the 2nd day of 
October 1991 ordered as follows: — 

(1) That the application herein be adjourned sine die. 
(2) That any application for interim orders may be 

made upon 24 hours written notice to the 
respondent hereto. 

(3) That the matter may be listed for hearing as a 
matter of urgency upon application in writing by 
either party to the Commission and to the other 
party. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Harrington Carter. 

No. 1481 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
2 October 1991. 

Order. 
THIS matter having come on for hearing before me on the 
2nd day of October 1991 and having heard Mr R.E. Turner 
on behalf of the applicant and Mr P.M. Nisbet (of Counsel) 
on behalf of the respondent, it is this day, the 2nd day of 
October 1991 ordered that the application herein be 
adjourned sine die. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.M. Green and Others 

and 
L.B. Carter and Others. 

No. 1529 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
15 October 1991. 

Reasons for Decision. 
THE PRESIDENT: This was an application which came on 
for a directions, interim orders and orders hearing before me 
on Friday, 11 October 1991. It was not in issue upon the 
hearing that I had jurisdiction to deal with the application 
on the basis of the status of the parties under s.66(l) of the 
Industrial Relations Act 1979 (as amended). I determined 
that Mr Nisbet (of Counsel), who appeared for the 
respondents, should be given leave to appear upon this 
hearing for directions, interim orders and orders. 

However, a major issue was whether this matter should 
be consolidated with application 1053 of 1991. Application 
1053 of 1991 has been adjourned sine die by an order dated 
20 September 1991, whilst a notice of appeal has been 
lodged against my order for directions dated 12 September 
1991 in application 1053 of 1991. 

Of course, by virtue of regulation 6 of the Industrial 
Appeal Court Regulations, once a notice of appeal is lodged 
in the Industrial Appeal Court, that notice stays the decision 
of the Full Bench, the President or the Commission in Court 
Session which has been appealed against, j 

This case involved a submission by JVIr Nisbet that, 
because the relief sought in schedule C 1(a) and 1(c) herein 
was the same as the relief sought in the amended counter 
proposal in application 1053 of 1991, that there should be 
a consolidation of the two actions. 

The propositions put to me were that the test was whether 
there were common questions of fact or law which make it 
desirable that the proceedings be disposed of at the same 
time. I was referred to Todd v. Jones [1969J VR 169. A 
strong consideration for Newton J in that case (at page 171) 
was that it was very undesirable for two actions, each raising 
the same issue as to liability, to be litigated twice over, 
especially since the decisions in each action if tried 
separately could be virtually inconsistent. However, in 
Bolwell Fibregrass Pty Ltd v. Folley and Another [1984] VR 
97, the Full Court of the Supreme Court of Victoria (per 
Young CJ and Kaye J (Brooking J not expressing an 
opinion)) observed that consolidating orders should be 
rarely made. Generally, such orders should be confined to 

cases where several actions have been brought which might 
have been joined in one writ. One can however order actions 
to be tried together, particularly since common issues of fact 
and law should not be litigated twice over (see Cameron v. 
McBain [1984] VR 245). 

In application 1053 of 1991 there were a number of 
allegations made and a number of claims for relief which 
appear in a photocopy of those particulars which is annexed 
hereto and marked "A". In that matter Mrs Majorie Ann 
Drake filed amended answers and counter proposals, as the 
respondent. For the sake of understanding, I reproduce as 
annexure "B" hereto. The applicant in that matter was Mr 
Lynsey Harrington Carter, a member of the Committee of 
Management of the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers, and as applicant he sought a number of 
orders. 

On 12 September 1991 I made various interlocutory 
orders and gave directions upon Mr Carter's application, but 
dealt with nothing of substance, except to dismiss applica- 
tions for interim orders. 

It is against that order, at least as I understand it, that a 
notice of appeal has been lodged. In particular, the hearing 
and determination of substantial matters raised therein have 
not been determined and cannot be so determined whilst the 
directions are stayed and the application and counter 
proposal in application 1053 of 1991 are adjourned sine die. 

In any event, the applicants herein are different. This is 
an application brought by Mr E.M. Green and others and is 
not an answer and counter proposal to Mr Carter's 
application as Mrs Drake's matter was. 

Further, application 1053 of 1991 contains a large number 
of issues other than those which on the face of it appear to 
be similar to matters raised in this matter. In addition, I do 
not know what extra matters might be raised here upon an 
answer and counter proposal. 

Further, since application 1053 of 1991 has been 
adjourned sine die pending the determination of an appeal 
against the directions, matters of substance in that matter 
cannot be determined. Thus, the likelihood of matters being 
litigated twice over is not strong for that reason. 

For example, if the matters raised in this application, 
which are similar to several only of the matters raised in 
application 1053 of 1991, are litigated and resolved, then it 
would not be necessary to litigate them again in application 
1053 of 1991. If it were, then they would palpably be not 
the same matters. 

To all intents and purposes, in any event, application 1053 
of 1991, because of the order for directions being stayed, is 
not currently alive, and, in particular, is not alive as a 
substantial application because it cannot be heard and 
determined (and one is not certain when that might occur) 
and cannot be justly or practicably therefore consolidated 
with this application which is alive. 

Further, as I have said, application 1053 of 1991 
encompasses significantly more issues than those issues 
which are said to be similar to the issues raised in this 
matter. The interests of justice are therefore better served by 
this matter being heard and determined. If the issues in both 
applications are coincidental in part, it would then have a 
beneficial effect as I have indicated by reducing those issues 
in application 1053 of 1991 when eventually that matter is 
available for determination if that occurs. 

That being so the application for consolidation is 
dismissed. I have made a number of interlocutory orders and 
given certain directions which I canvassed with the parties 
as the record will reveal. A Minutes of Proposed Order has 
issued accordingly. 

Appearances: Mr R.E. Turner, as agent, on behalf of the 
applicants. 

Mr P.M. Nisbet (of Counsel) on behalf of the respondents. 
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Annexure "A" to reasons for decision in application No. statement in accordance with the Industrial 
1529 of 1991 issued 15 October 1991. Relations Commission Regulations 1985 on or 

Industrial Relations Act 1979. before the day of 1991. 
In the Western Australian Industrial Relations Commission. 

No. 1053 of 1991. 

Notice of Application. 
To: Marjorie Drake of 12 Yacht Court Heathridge W.A. 
Take notice That: Lynsey Harrington Carter has this day 
applied to the President of the Commission for orders that: 

1. The Respondent do observe and perform the Rules 
of the Federated Liquor and Allied Industries 
Employees Union of Australia, Western Austra- 
lian Branch, Union of Workers ("the Union") by: 
1.1 drawing and signing all cheques necessary to 

pay the following expenses of the Union as 
and when they arise, namely: 

1.1.1 rent 
1.1.2 wages for the Respondent and Industrial 

Officers William Baxter, Robert 
Johnston (Partington) and Marie 
Potkura 

1.1.3 legal fees 
1.1.4 telephone 
1.1.5 stationery 
1.1.6 motor vehicle expenses, 
and, immediately after drawing such che- 
ques, presenting them to either one of the 
Trustees for countersignature. 

1.2 despatching all cheques drawn and signed as 
described in 1.1 above to the payees thereof 
forthwith upon their having been counter- 
signed by one of the Trustees. 

1.3 conducting the Union's business from the 
registered office of the Union at 22 St 
George's Terrace Perth. 

1.4 presenting a doctor's certificate for all and 
any absences from duty for a period or 
periods in excess of 3 days. 

2. The Rules of the Union be suspended for such 
time as the respondent absents herself from her 
duties, whether lawfully of unlawfully, so as to 
enable: 
2.1 the Applicant, either Trustee, or the Guardian 

of the Union, to convene meetings of the 
Committee of Management of the Union, 
ordinary or special. 

2.2 the two Trustees to sign all necessary 
cheques and other documents to enable the 
Union to pay all expenses incurred in the 
ordinary course of business, including, but 
not limited to those expenses described in 
paragraph 1.1 above, in order to conduct its 
affairs in a proper and business like fashion. 

3. An urgent interlocutory order in terms of para- 
graph 2 above. 

4. The Respondent do deliver to the Registered 
Office of the Union all and any property of the 
Union in her possession, custody, control or power 
in accordance with the terms of the order of the 
President. 

The Grounds on which the application is made are set out 
in the Schedule hereto. 

FIOCCO RATTIGAN, 
Solicitors for the Applicants. 

NOTE 1: This notice must be completed by the Applicant, 
signed and where necessary, sealed by him and 
a written statement of claim or other adequate 
description of the subject matter of the applica- 
tion must be attached. 

NOTE 2: Any Respondent who wishes to oppose the claim 
herein or any part of it shall file an answering 

The Schedule. 
1. The President directed that a meeting of the Committee 

of Management of the Union be held in the presense of the 
Registrar of the Commission at the Commission's premises 
on Thursday the 20th day of June 1991 and, further, 
specified the Agenda for that meeting. 

2. At that meeting the Respondent moved that the Union 
determine that 61 Thomas Street West Perth be its registered 
office which motion was lost and the Committee of 
Management passed a resolution that the Union have its 
registered office at 22 St George's Terrace Perth. 

3. Since the resolution described in paragraph 2 above the 
Respondent has refused, alternatively failed to attend at the 
Registered Office of the Union and from there to conduct 
the Union's business and has failed to return Union property, 
alternatively deliver Union property to the Registered Office 
of the Union in accordance with the direction of the 
President. 

4. The Respondent continues to conduct Union business 
from 61 Thomas Street West Perth and has refused, despite 
requests, to allocate duties to the Union's Industrial Officer 
William Baxter. 

5. Following resolutions of the Committee of Manage- 
ment the Respondent has been presented with requests for 
cheques to pay the ordinary operating expenses of the Union 
which the Respondent refuses, alternatively declines to draw 
and sign. 

6. The Respondent did not attend the meeting of the 
Committee of Management of the Union on Tuesday the 2nd 
July 1991 sending instead a "secretary's report" in which 
she inter alia sought leave of absence by reason of illness 
without specifying the period for which she required the 
leave or the nature of the illness and without submitting any 
doctor's or other certificate of illness. 

7. In the premises the Union does not know what the 
Respondent's intentions, alternatively abilities are to per- 
form her duties, needs to be able to manage the Union's 
affairs for the benefit of its members and accordingly as a 
matter of urgency seeks an interlocutory order in the terms 
of paragraph 2 hereof. 

Annexure "B" to reasons for decision in application No. 
1529 of 1991 issued 15 October 1991. 

Industrial Relations Act 1979. 
In the Western Australian Industrial Relations Commission. 

No. 1053 of 1991. 
Between 

Lynsey Barrington Carter, Applicant 
and 

Marjorie Ann Drake, Respondent. 

AMENDED ANSWERS AND COUNTERPROPOSALS 
BY THE RESPONDENT. 

Date Filed: 6 September 1991. 
On Behalf Of: The Respondent. 

(1) Answers to the notice of application filed on 11 July 
1991. 

Point 1 therein—The Respondent states that she has 
observed the Rules of the Federated Liquor and Allied 
Industries Employees Union of Australia, Western Austra- 
lian Branch, Union of Workers ("the Union") and has 
performed her duties in accordance with the Rules and the 
Orders made by the President P.J. Sharkey ("the Presi- 
dent") of the Western Australian Industrial Relations 
Commission ("the Commission") in Matter No. 2094 of 



7 ;ster: 72 W.A.I.G. 

1990. An appeal was lodged in that matter, but the said 
appeal did not encompass the orders made in relation to the 
Respondent operating the business of the Union from her 
address at 12 Yacht Court, Heathridge, and as such, the 
Respondent states that she believes she is complying with 
the Orders in Matter No. 2094 of 1990. 

Point 1.1 therein —The Applicant has applied to have the 
Respondent draw and sign certain cheques which are 
necessary and to then present those cheques to a Trustee for 
countersignature, against the provisions of the Rules of the 
Union. 

The Respondent drew and sent to Mrs A. Faccioni, a 
Trustee of the Union, a number of cheques for signature on 
the 15th and 19th July, 1991. The Trustee has not returned 
those cheques to the Respondent, in breach of the Rules of 
the Union. Further, the Respondent had cheques presented 
to her by Counsel for the Applicant on 8 August, 1991. 
These cheques were issued on a cheque book which is not 
in the control of the Respondent, who is obligated under the 
Rules of the Union with running the Union's financial 
affairs. The Respondent objects to any such action, and 
believes that she is the person elected to control the funds 
of the Union. 

Point 1.1.1 therein —This item refers to an account issued 
by the Shop Distributive and Allied Employees Association 
of Western Australia ("the SDA"), of 22 St George's 
Terrace, Perth, for a lease purportedly agreed to by the 
Trustees of the Union in November, 1990, and purportedly 
accepted by the Committee at the 20th June meeting ordered 
by the President. 

The Respondent does not believe that the purported 
resolution of the Committee is valid or a proper exercise of 
the powers of the Committee, and as such does not believe 
that a valid lease could be signed making the Union's 
Registered Office at that address. Therefore, the Respondent 
does not believe that there is a valid debt to the SDA which 
she should pay on behalf of the Union. 

Point 1.1.2 therein —This item refers to wages for the 
Respondent and certain other persons named. The Respon- 
dent has not been paid by the Union since February, 1991. 
The Applicant is now applying to the President to have the 
Respondent draw and sign cheques for herself and others. 
Yet, he has argued that the Respondent has not been 
authorised any such payment. 

The Applicant then applied for the payment of wages for 
William Baxter, a purported Industrial Officer of the Union. 
There is still no evidence that Baxter is eligible to be so 
appointed. Further, the President made several findings 
about Baxter in Matter No. 71 of 1990. Baxter is believed 
by the Respondent to not be eligible to hold a position in 
the Union because of the findings made by the President in 
the matters stated above, as well as for other reasons, which 
include Baxter's antipathy towards her and other members 
of the Committee, Baxter's lack of competence in represent- 
ing the members in the Commission, and Baxter's actions 
in giving the Union's assets over to the control of the SDA, 
and incurring a large debt on behalf of the Union without 
the consent of the members of the Committee. Mr Baxter 
brought an action against the Union over his "purported 
dismissal", which is still not finalised. The Respondent 
submitted through those proceedings that Baxter had, in fact, 
abandoned his employment. He refused to take instructions 
from the Respondent. There are several anomolies within 
the accounts of the Union from when Baxter was Secretary 
that require proper investigations to determine if other 
breaches of the Rules of the Union were made by Baxter. 

The Applicant then applies for the payment of wages for 
Robert Johnston, a purported Industrial Officer of the Union. 
The passage listed before from the Reasons for Decision in 
Matter No. 2094 of 1990 are once again relevant here. The 
Respondent does not believe that Partington is eligible to 
hold any office of the Union, and therefore should not be 
paid any amounts by the Union. The Applicant then applies 
for the payment of wages for Marie Potkura, a purported 
Industrial Officer of the Union. Potkura's purported appoint- 
ment was not sound for several reasons. Further, it is once 

again arguable as to whether Potkura was eligible to be a 
member of the Union, let alone an official. The Respondent 
does not believe that Potkura is eligible to hold any office 
of the Union, and therefore should not be paid any amounts 
by the Union. 

Point 1.1.3 therein —The Applicant applies to have the 
legal expenses of the Union paid, but has failed to give any 
indication of what those might be. There are old amounts 
owing to a legal firm for past Workers' Compensation 
actions to which the Respondent has no objection to paying. 

Point 1.1.4 therein —The Applicant has applied to have 
telephone expenses paid, but hasn't listed any within his 
application. The Respondent has had Telecom queried as to 
any outstanding accounts charged to the Union, and has been 
advised that there are none. The respondent does not feel it 
appropriate to pay telephone charges for another union, and 
thus disputes having to pay any amounts listed to this, or any 
other, purported telephone account. 

Point 1.1.5 therein —The Applicant applies to have 
stationery expenses paid by the Union, but again doesn't list 
any as owing. The Respondent refutes that the Union owes 
any such expenses, and does not see any reason why this 
Union should pay for another expenses. 

Point 1.1.6 therein —The Applicant applied here to have 
motor vehicle expenses paid by the Union. The Respondent 
did authorise payment to Motorcharge, and a cheque was 
issued to that firm which settled all outstanding amounts. 
Motorcharge advised the Applicant that it had close the 
account on the 7th January. 

The Respondent does not believe the Union is liable for 
any amounts owing to this firm, and would dispute any 
amounts being paid to them. Further, the Respondent's 
position on the staff purportedly appointed by the Commit- 
tee of Management has been set out previously. The 
Respondent can see no reason why the Union should pay 
amounts owed by people invalidly appointed. 

Point 1.2 therein —The Applicant then asks for orders to 
have all of the above cheques, most of which are in dispute, 
sent to the payees as soon as the Trustees have signed them. 
Again, the Applicant is trying to circumvent the Rules of the 
Union as previously stated. The Respondent sees no reason 
to hold onto cheques which are validly raised and approved 
at valid Committee meetings for valid purpose. The Trustees 
of the Union are currently in possession of such cheques, not 
the Respondent. 

Point 1.3 therein —The Respondent refutes the assertion 
that the validly appointed Registered Office of the Union is 
22 St George's Terrace. The argument presented in Point 1.1 
above applies to this section as well. 

Point 1.4 therein —The Respondent has complied with 
this part of the application, as attested to in the Supplemen- 
tary Affidavit sworn by the Applicant on Exhibit LBC3. 

Point 2 therein —The Respondent sees no reason to have 
the Rules of the Union suspended. Her absences have been 
for short periods of time, and always certified by a qualified 
medical practitioner at the time. The Respondent refutes any 
suggestion that she may be unlawfully absenting herself 
from her duties. The Respondent continues to operate the 
day to day business of the Union from 12 Yacht Court, 
Heathridge, as ordered by the President in Matter No. 2094 
of 1990. 

Point 2.1 therein —The Respondent objects to the order 
sought here. The Rules of the Union are specific about who 
may, or may not, call meetings of the Union. The 
Respondent has called two meetings of the Committee of 
Management and had undertaken to call further meetings 
when they are due under the Rules of the Union. 

Point 2.2 therein —The Respondent objects to any order 
given in the terms sought here, as to who will sign cheques 
on behalf of the Union. It is the Respondent's submission 
that the invalid purposes found in the actions of the 
Applicant and his supporters previously, continue in this 
application and in the minutes of their purported Committee 
meetings. 



Point 3 therein —The Respondent objects to any order 
made in the terms sought here, and refers to the two earlier 
Reasons for Decision in this matter should the issue 
resurface. 

Point 4 therein — Again, the Respondent refutes any claim 
that the Registered Office of the Union has been validly 
settled. The Respondent continues to keep all Union 
property in her possession at her residence at 12 Yacht 
Court, Heathridge, in accordance with the President's Order 
in Matter No. 2094 of 1990. 

(2) Answers to the Affidavit filed on 19 July 1991. 
Point 5 therein —At no time did the Respondent move any 

resolution from the Chair. The transcript of this meeting, 
listed as Exhibit LBC1, is quite clear in this respect on page 
2 in paragraph 6 and on the same page in paragraph 9. There 
was never a motion made to move to 61 Thomas Street. In 
fact, the first motion made by the Applicant, and was a 
motion to move to 22 St George's Terrace. The Respondent 
believes that if a motion to move to 61 Thomas Street had 
been accepted and passed by the Committee, the Orders in 
Matter No. 2094 of 1990 would have still been complied 
with. The Respondent does not believe that the resolution 
passed on the 20th June was validly made, and suggests that 
the same motives were in place on 20th June which the 
President ruled invalid in Matter No. 2094 of 1990. 

Point 6 therein —The Respondent refutes the assertion 
made by the Applicant that she must move to 22 St George's 
Terrace or place any of the Union's property, which is 
properly in her care, at that address. The Respondent denies 
that she is acting outside the orders of the President issued 
in Matter No. 2094 of 1990. 

Point 7 therein —The Respondent refutes the assertion 
that the Union has validly appointed any of the named 
persons properly. 

Point 8 therein —the Respondent agrees that the named 
cheques were presented to her for signature, and states that 
she did sign all of the cheques listed, except those made 
payable to the SDA for rent and those made payable to the 
SDA staff members. 

Point 10 therein —Four additional accounts are listed here 
by the Applicant as being outstanding for a considerable 
period of time. The first relates to audit fees for the SDA's 
auditors, who were appointed by the LTU in December, 
1989. The Respondent does not believe that the auditors 
were validly appointed, or that they are owed any monies. 
The Applicant applies to have Telecom paid an amount of 
$1094.36, and states in his affidavit that the sum has been 
owing for eight months. The Respondent does not believe 
they are any amounts owing to Telecom. The Applicant 
applies to have a one month old debt to Australian Directory 
Services paid. The Respondent can find no records of the 
alleged debt, and doesn't believe there are any amounts 
validly owed to that firm by the Union. The Applicant 
applies to have a debt to Greenland Brooksby paid. This 
refers to an amount owing to that firm by the past 
Secretary-Treasurer of the Union, Mr. Eugene Fry, and is not 
a debt which the Respondent believes is validly attributed 
to the Union. Further, the Applicant asserts that this debt 
was paid for on behalf of the Union by Partington. 

Point 11 therein —The Respondent refutes that the Union 
has determined its Registered Office. Further, the Respon- 
dent has no proof of any valid debts owing for such 
expenses, and contests having to pay unsubstantiated future 
debts incurred invalidly by the Union. Further, the Respon- 
dent refutes any suggestion that there are any valid motor 
vehicle expenses to be paid, as the issue of validly appointed 
staff had been raised previously, and continues, except in the 
case of the Respondent. 

Point 12 therein —The Respondent refutes any further 
suggestion that 22 St George's Terrace is the Registered 
Office of the Union and further disputes that any valid 
meeting of the Committee was held at that address. 

Point 13 therein —The Respondent and other members of 
the Committee of Management refute that any meeting 
which the Applicant, purporting to the Acting President of 
the Union, took upon himself to call, was a valid meeting. 

Point 15 therein —The Respondent states that she has not 
been contacted by the Applicant for any reason, except to 
be served notices pertaining to this, and other, hearings 
brought by the Applicant. The Respondent did receive a 
letter which was sent to the Respondent by the Trustees. The 
Respondent has no intention of signing the cheques which 
are in dispute. The Respondent does not believe that the 
Registered Office of the Union is validly 22 St George's 
Terrace. 

Point 16 therein —The Respondent denies that she has not 
called meetings of the Committee, or that any meetings 
called by the Applicant were valid meetings. 

Point 17 therein —the Respondent and the Vice-President 
of the Union did attend the legally called meeting of the 
Committee held on 13 August, 1991. Further, the Respon- 
dent refutes any suggestion that either of the officers named 
are not observing the Rules of the Union. The Applicant and 
his supporters are not only violating many sections of the 
Rules of the Union, as denoted in earlier passages, but are 
acting totally against the spirit and the letter of the Orders 
made by the President in Matter No. 2094 of 1990. 

Point 18 therein —The Respondent is managing the day 
to day affairs of the Union. She is representing the members 
of the Union in the Commission as directed by the members. 
The Respondent has called meetings of the Committee, as 
has the President in his Orders in Matter No. 2094 of 1990. 
The Applicant and his supporters refused or failed to attend 
the validly called August meeting of the Committee. The 
Respondent refutes the suggestion that she is responsible for 
the problems the Union faced and is facing, and points the 
blame back to the Applicant. 

(3) Answers to the Supplementary Affidavit filed on 27 
August 1991 

Point 3 therein —The Respondent refutes that 22 St 
George's Terrace is, or can be, the Registered Office of the 
Union. Further, the Respondent states that she is complying 
with the Orders of the President in Matter No. 2094 of 1990. 

Point 4 therein —The Respondent confirms that she has 
signed the cheques for the first accounts listed, and confirms 
that she refuses to sign any cheques for amounts she 
considers invalidly attributed to the Union. 

Point 5 therein —The Respondent confirms that she was 
presented with cheques relating to sitting fees for Commit- 
tee members. There are discrepancies between the records 
in the Respondent's possession of who has been paid what 
amounts when the Respondent's records are compared to the 
sworn deposition of the Applicant. 

Point 6 therein —The reasons mentioned in Point 10 
above still apply here. Further, the Respondent states that 
there is no evidence that the Committee purports or 
purported for him to be authorised to spend such a sum on 
its behalf. 

Point 7 therein —There is no record within the minutes 
issued of the purported Committee of Management meetings 
of specific amounts purportedly approved at the meeting. 
The Respondent refutes the assertion that the amounts listed 
are for the day to day management of the Union, and objects 
to several of the accounts being paid. The figures listed 
under wages and taxation are disputed as validly owing by 
the Respondent, in part, and should not be paid by the Union. 
And last on the list is $4,500 for Management Committee 
Fees. These were discussed within Point 5 of (3) above. 

Point 9 therein —The Respondent refutes that any valid 
meeting of the Committee was held on 6 August, 1991. 

Point 10 therein —The purported notice of meeting 
referred to by the Applicant in this section is signed by the 
Applicant as the Acting President of the Union, and as such, 
is invalid. 

Point 11 therein —The Applicant admits in this section of 
his affidavit that he had eight days notice of the meeting 
called by the Respondent, and was advised as to the location 
of the meeting. The Respondent does not accept that the 
Applicant acted in a proper manner at all, and refutes that 
he had any authority to have done what he states he did. 

Point 12 therein —The Applicant admits, after having 
eleven days notice of the postponement of the committee 
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meeting, and eight days notice of the venue for the meeting, 
that he was notified prior to the meeting of all of the details 
of that meeting. He, and his supervisors refused or failed to 
attend the called meeting. 

Point 13 therein —The Applicant states that he was unable 
to attend the meeting called by the Respondent for 13 
August due to work commitments. The Respondent does not 
accept that offered explanation. The Applicant states that 
three members of the committee felt that twenty-four hours' 
notice to be insufficient for them to arrange to attend a 
meeting, again an explanation the Respondent finds it 
difficult to accept. Further, the Respondent states that she 
has called another meeting of the Committee for 10 
September, 1991. 

Point 15 therein —The submissions put for Point 18 in (2) 
above apply here. 

Counter Proposals. 
The Respondent seeks the following orders against the 

Applicants: 
1. The Applicants do immediately cease and refrain 

from: 
(a) holding out that the alleged resolutions they 

purport to have passed at meetings they 
attended on 20th June, 2nd July, and 6th 
August 1991 constitute valid resolutions of 
the Union's Committee of Management; 

(b) acting or purporting to act upon any of the 
alleged resolutions referred to in (a) herein, 
and in particular: 

(i) advising members of the Union, the 
Industrial Relations Commission, em- 
ployers or their representative groups, or 
any other parties of the alleged resolu- 
tions referred to in (a) herein; 

(ii) holding out that any person not pre- 
scribed in the Rule 6 of the Rules of the 
Union has any right to call or convene 
meetings of the Union's Committee of 
Management; 

(iii) purporting to or holding out that the 
Applicants can speak on behalf of the 
Union or the Union's Committee of 
Management; 

(iv) holding out that the Registered Office of 
the Union is at 22 St George's Terrace, 
Perth; 

(v) purporting to or holding out that Robert 
Partington, Marie Potkura, or William 
Baxter are validly appointed officials or 
officers of the Union and/or the Union's 
Committee of Management; 

(vi) purporting to or holding out that the 
Applicants, the Union's Committee of 
Management, the persons named in (g) 
herein, or any other parties not approved 
by the Union Delegates Committee at 
the Burswood Resort Casino have any 
right to negotiate with management to 
enable that management to make any 
changes to the workers' conditions 
without the approval of the membership 
at that work site; 

(vii) purporting to or holding out that the 
elected delegates for the Burswood 
Resort Casino have been dismissed as 
delegates of the Union, and further that 
the purported delegates appointed by the 
Union's Committee of Management 
have any right to claim such a position; 

(viii) purporting to or holding out that the 
Secretary-Treasurer of the Union be 
directed to withdraw any or all applica- 
tions to the Industrial Relations Com- 
mission made in good faith on behalf of 
the membership, and further that any of 

the persons named in (g) herein have 
any right to represent the Union or its 
members in the Industrial Relations 
Commission; 

(ix) purporting to or holding out that Robert 
Partington has any right to access to the 
mail or mail box of the Union, and 
further that any authority given to him 
to enable him to have such access be 
immediately withdrawn, and further 
that the Secretary-Treasurer be given 
any such authority needed to attain 
access to the Union's mail; 

(x) holding out that the Secretary-Treasurer 
of the Union has no entitlement to 
wages, allowance, and conditions as 
prescribed by resolutions of the Union's 
Committee of Management, and further 
paying the Secretary-Treasurer all of the 
wages and allowances currently being 
held or not drawn by any purported 
officer or official of the Union; 

(xi) purporting to or holding out that the 
Union's Committee of Management has 
any right to amend or change in any 
manner the Transcript of its meeting or 
20th June, 1991, as ordered by the 
President in Matter No. 2094 of 1990; 

(xii) purporting to or holding out that any 
officer, official, or member of the 
Committee of Management be indemni- 
fied for any actions which they may take 
for any purpose; 

(xiii) purporting to or holding out that the 
firm, Fiocco Rattigan are empowered to 
act on behalf or the Union for any 
matter; 

(xiv) holding out that the Union has more 
members than it factually does have for 
any purpose whatsoever, but in particu- 
lar to allow the Union to claim greater 
representation that it would normally 
receive in any of the bodies with which 
the Union is affiliated; 

(xv) holding out that the firm Deloitte Ross 
Tohmatsu are the validly appointed 
Auditors of the Union as prescribed by 
the Rules of the Union; 

(xvi) purporting to or holding out that the 
Union takes any type of action to 
implant its own occupational superan- 
nuation fund; 

(xvii) holding out that any persons other than 
the Secretary-Treasurer should ensure 
that the finances of the Union are kept 
in a proper manner; 

(c) holding out that any persons other than the 
Secretary-Treasurer and one of the two 
Trustees are signatory or have any rights to 
operate any or all bank accounts of the 
Union; 

(d) purporting to or holding out that the Rules of 
the Union are, or should be, amended to 
reflect the changes stated by the Applicant in 
his letter to the Secretary-Treasurer dated the 
2nd September, 1991. 

2. The Applicants forthwith deliver all property of 
the Union to the Secretary-Treasurer of the Union 
at her address at 12 Yacht Court, Heathridge. 

3. That an independent auditor be appointed to 
conduct an investigation into the financial affairs 
of the Union, including those matters referred to 
by the Respondent in her Written Submissions to 
the President dated 4 September, 1991, and report 
back to the Commission and all members of the 
Committee of Management of the results of that 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 721 

investigation and any actions believed necessary 
by that investigator to remedy any faults discov- 
ered in the financial affairs of the Union. 

4. That until such time as all Matters before the 
various courts have been resolved, and the 
Committee is able to function in the best interests 
of its members instead of another organisation and 
persons who support that organisation, and the 
Committee begins to function in that correct 
manner, that the Rules of the Union be suspended 
to enable the Respondent and/or her nominee(s) 
to run the affairs of the Union subject to the 
approval of the President of the Commission of his 
nominee. 

5. Any and all other such orders as the President 
considers are necessary to allow the Union to 
function in a proper manner with the interests of 
the members or which the President thinks fit. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.M. Green and Others 

and 
L.B. Carter and Others. 

No. 1529 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

22 October 1991. 
Corrected Order. 

THIS matter having come on for hearing before me on the 
11th day of October 1991 and having heard Mr R.E. Turner, 
as agent, on behalf of the applicants and Mr P.M. Nisbet (of 
Counsel) on behalf of the respondents, and having reserved 
my decision on the matter and having determined that 
reasons for decision will issue at a later date, it is this day, 
the 22nd day of October 1991 ordered and declared as 
follows: — 

(1) That the application herein for an order consoli- 
dating application 1529 of 1991 with application 
1053 of 1991 be and is hereby dismissed. 

(2) That the application herein by the applicants for 
interim orders be and is hereby listed for hearing 
on TUesday, the 22nd day of October 1991 at 9.30 
am, or such other date or dates or time or times 
as may be fixed by the Commission. 

(3) That the applicants herein file and serve within 
three days of today's date full particulars of the 
interim orders sought and the basis on which the 
same are sought. 

(4) That the applicants herein file and serve within 
seven days of today's date full particulars of its 
claim herein, including the following: — 

"6.1 (a) which meetings are said to have been 
properly convened and why? 

(b) which meetings are said not to have 
been properly convened and why? 

6.2 each and every resolution which is said to 
contradict or conflict with the Rules of the 
Union specifying precisely which Rule or 
Rules. 

6.3 whether the alleged implied term of the 
Union Rules is implied by fact or law. 

6.4 which members of the Union working at the 
Burswood Resort Casino have determined 

they do not consent to the proposed second 
phase structural efficiency increases. 

6.5 which Respondents have purported to au- 
thorise which persons who have been found 
by whom, when and how to have no 
legitimate right to represent the Union. 
Further, which Respondents have purported 
to authorise which two other persons whose 
eligibility to represent the Union has been 
challenged in which other matters and by 
whom, to represent the Union. 

6.6 which discussions have led which Respon- 
dents to consent with whom to what terms 
which are not acceptable to the Applicants 
and which other members of the Union at the 
Burswood Resort Casino." 

(5) (a) That the applicants herein file and serve 
herein within seven days of today's date a list 
of all discoverable documents relevant to the 
issues herein in their custody, power or 
possession. 

(b) That the respondents herein file and serve 
herein within seven days of today's date a list 
of all discoverable documents relevant to the 
issues herein in their custody, power or 
possession. 

(c) That discovery herein include all notes of any 
meetings of the Committee of Management 
and/or any minutes of the same or draft 
minutes of the same which have been held or 
have purported to be held since the 20th day 
of June 1991. 

(d) That there be mutual inspection of all 
documents so discussed within eight days of 
today's date. 

(6) That the answer and counter proposals of the 
respondents herein be filed and served upon the 
applicants herein within 14 days of today's date. 

(7) That any particulars of such answer and counter 
proposals be requested and provided within three 
days of the filing and service of the answer and 
counter proposals. 

(8) That this matter be listed for hearing and 
determination on Monday, the 11th day of 
November 1991, Tuesday, the 12th day of 
November 1991, Wednesday, the 13th day of 
November 1991, Thursday, the 14th day of 
November 1991, Friday, the 15th day of Novem- 
ber 1991, Monday, the 18th day of November 
1991, Thesday, the 19th day of November 1991, 
Wednesday, the 20th day of November 1991, 
Thursday, the 21st day of November 1991, Friday, 
the 22nd day of November 1991, Monday, the 
25th day of November 1991, Tuesday, the 26th 
day of November 1991, and Wednesday, the 27th 
day of November 1991 at 10.00 am on each day 
and/or upon or at any other further date or dates 
or time or times which may be fixed from time to 

(9) That a copy of this order and the application herein 
be served upon the Federated Liquor and Allied 
Industries Employees' Union of Australia, West- 
ern Australian Branch, Union of Workers by the 
applicants herein within five days of today's date. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Carter, Donna Lacey, Natale Onofaro, Jeffrey Shore. 

No. 1479 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
23 October 1991. 

Order. 
THIS matter having been due to come on for hearing before 
me on the 18th day of October 1991 and the applicant having 
by letter dated the 17th day of October 1991 sought leave 
to adjourn the matter sine die and the respondents having 
by letter dated the 17th day of October 1991 consented to 
the adjournment, and both letters filed herein, it is this day, 
the 23rd day of October 1991 ordered by consent that the 
application be adjourned sine die. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter and the Federated Liquor and 

Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers. 

No. 1478 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
29 October 1991. 

Order. 
THIS matter having been due to come on for hearing before 
me on the 21th day of October 1991 and the 23rd day of 
October 1991 and the applicant having by letter dated the 
17th day of October 1991 sought leave to adjourn the matter 
sine die and the respondents having by letter dated the 17th 
day of October 1991 consented to the adjournment, and both 
letters filed herein, it is this day, the 29th day of October 
1991 ordered by consent that the application be adjourned 
sine die. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.M. Green and Others 

and 
L.B. Carter and Others. 

No. 1529 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
1 November 1991. 

Order. 
THIS matter having come on for hearing before me on the 
22nd day of October 1991 and having heard Mr R.E. Turner 
on behalf of the applicants and Mr P.M. Nisbet (of Counsel) 
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on behalf of the respondents, it is this day, the 1st day of 
November 1991 ordered that the application herein be 
adjourned sine die. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.M. Green and Others 

and 
L.B. Carter and Others. 

No. 1529 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
16 December 1991. 

Order. 
THIS matter having come on for hearing before me on the 
6th day of December 1991 and having heard Mr R.E. Turner 
on behalf of the applicants and Mr P.M. Nisbet (of Counsel) 
and with him Mr J.G.M. Fiocco (of Counsel) on behalf of 
the respondents, it is this day, the 16th day of December 
1991, ordered that application No. 1529 of 1991 be 
adjourned and listed with application No. 1053 of 1991 for 
hearing and determination at 10.00am on Monday, the 24th 
day of February, and on Tuesday, the 25th day of February, 
Wednesday, the 26th day of February, Thursday, the 27th 
day of February, Friday, the 28th day of February, Tuesday, 
the 3rd day of March, Wednesday, the 4th day of March, 
Thursday, the 5th day of March, Friday, the 6th day of 
March, Tuesday, the 10th day of March, Wednesday, the 
11th day of March and Friday, the 13th day of March 1992. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.M. Green and Others 

and 
L.B. Carter and Others. 

No. 1529 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
16 December 1991. 

Order. 
THIS matter having come on for hearing before me on the 
4th day of December 1991 and having heard Mr R.E. Turner 
on behalf of the applicants and Mr J.G.M. Fiocco (of 
Counsel) on behalf of the respondents, it is this day, the 16th 
day of December 1991, ordered as follows: — 

(1) That the respondents herein do file and serve their 
answer and counter proposals on Robert Edward 
Turner, the agent for the applicants, at his home 
at 32 McKenzie Way Embleton in the State of 
Western Australia, personally or by leaving the 
same at such address on or before 4.00 pm on 
Wednesday, 4th day of December 1991. 

(2) That the respondents herein give discovery and 
inspection of all relevant documents within seven 
days of the date hereof. 
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(3) That any further affidavits be filed and served 
before 1.00 pm on Thursday, the 5th day of 
December 1991. 

(4) That this matter be adjourned to 10.00 am on 
Friday, the 6th day of December 1991. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.M. Green and Others 

and 
L.B. Carter and Others. 

No. 1529 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
20 December 1991. 

Reasons for Decision. 
THE PRESIDENT: This was an application by Ellis Mervyn 
Green and the other applicants for interim orders in respect 
of an application by them made under s.66 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

It was not put in issue that the applicants were members, 
at all material times, of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers (hereinafter referred to as 
"the FLAIEU"), or that the latter was an organisation as 
defined in s.7 of the Act. 

It seemed also to be common ground that the respondents 
were members of the Committee of Management at all 
material times. 

The applicants relied on material contained in affidavits 
sworn and filed in applications by other persons pursuant to 
s.66 of the Act in application Nos. 1053 of 1991 and 1479 
of 1991. 

In addition, they relied upon affidavits sworn and filed 
herein by or on behalf of themselves. 

The application is one of a number of applications heard 
in relation to the rules of the FLAIEU. 

The genesis of this matter was an application by the 
respondent, Mr Lynsey Barrington Carter, and other 
members of the Committee of Management, requiring the 
Secretary, Mrs Marjorie Ann Drake, to comply with the 
rules of the FLAIEU, an application in which she filed an 
answer and counter proposal attacking a number of 
resolutions passed at a meeting of the Committee of 
Management out of which a number of orders and 
declarations were made. 

That matter was application No. 2094 of 1990 (Carter and 
Others v. Drake 71 WAIG 1788). Mrs Drake, it should be 
said, was, at all material times, the Secretary of the FLAIEU, 
and is herself an applicant in a number of proceedings. 

The orders in relation to application No. 2094 of 1990 
were made on 13 June 1991 and are reported at 71 WAIG 
1809. Those orders, formal parts omitted, read as follows: — 

"(1) I declare that the meeting of the Committee of 
Management of the Federated Liquor and Allied 
Industries Employees' Union of Australia, West- 
ern Australian Branch, Union of Workers ("the 
Union") which took place at 167 St George's 
Terrace, Perth on the 4th day of December 1990 
constituted a valid meeting of the said Committee 
of Management. 

(2) I declare that Exhibit 18 represents a true and 
correct record of the proceedings of such meeting. 

(3) I make the following further orders and directions 
in relation to and/or consequent upon the resolu- 
tions passed at such meeting: — 
(a) Resolution A "Office Accommodation" is 

declared null and void. 
(b) Resolution B "Membership Transfer" is 

declared null and void. 
(c) That the respondent be and is hereby directed 

to observe the Union Rules by carrying out 
her duties as Secretary from 12 Yacht Court, 
Heathridge until the Committee of Manage- 
ment has determined, in accordance with 
Rule 5, the location of the registered office 
of the Union, and thereafter at and from such 
registered office. 

(d) That the respondent be and is hereby directed 
not to hold out that the registered office of 
the Union is situated at 61 Thomas Street, 
Subiaco and further, not to hold out that any 
business of the Union is conducted from such 
address. 

(e) Resolution 2 is declared null and void. 
(f) That the respondent be and is hereby directed 

to observe the Union Rules and carry out her 
duties as Secretary by delivering the property 
of the Union in her possession, custody, 
control or power to 12 Yacht Court, 
Heathridge and then to the registered office 
of the Union when the same has been 
determined by the Committee of Manage- 
ment. 

(g) Resolution 4 is declared null and void. 
(h) Resolution 5 is declared null and void. 
(i) Resolution 6 is declared null and void. 
(j) Resolution 7 —that the trustees of the Union 

be and are hereby directed to sign a cheque 
in favour of Karen Ramos in the sum of 
$5,000 in payment of the order made by 
Senior Commissioner Halliwell on the 6th 
day of February 1991 in Matter No. 2061 of 
1990 and to deliver the cheque to the said 
Karen Ramos, within seven days of the date 
of this order. 

(k) Resolution 8 is declared null and void. 
(1) Resolution 9 is declared null and void. 

(m) Resolution 10 is declared null and void. 
(n) Resolution 11 is declared null and void. 
(0) Resolution 13 is declared null and void. 
(p) Resolution 14 is declared null and void. 

(4) I make the following further orders: — 
(1) That the applicants do immediately cease and 

refrain from: — 
(a) Holding out that Resolutions A, B, 2, 4, 

5, 6, 8, 9, 10, 11, 13 and 14 passed on 
4 December 1990 at 167 St George's 
Terrace, Perth constitute valid resolu- 
tions of the Committee of Management 
of the Union. 

(b) Acting or purporting to act upon any of 
the alleged resolutions referred to in 
paragraph (a) herein. 

(c) Advising members of the Union, the 
Industrial Relations Commission or any 
other parties of the alleged resolutions 
referred to in paragraph (a) herein. 

(d) Purporting to or holding out that the 
applicants can speak on behalf of the 
Committee of Management of the 
Union or on behalf of the Union, save 
and except in the lawful discharge of 
their duties as Members of the Commit- 
tee of Management. 

(e) Moving or supporting any motion or 
resolution that the Shop, Distributive 
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and Allied Employees' Association of 
Western Australia ("the SDA") retain 
possession of or continue to hold the 
property of the Union. 

(f) Holding out that the registered office of 
the Union is 22 St George's Terrace, 
Perth, or transacting any Union business 
therefrom. 

(g) Holding out that the Union consents to 
retiring from any industrial awards or 
agreements to which the Union is 
presently a party, where such consent is 
not the subject of a decision of the 
Union made in accordance with the 
Rules of the Union, and otherwise 
lawfully. 

(h) Permitting or authorising any other 
Union or person to represent members 
of the Union, save and except when such 
permission or authorisation is made or 
given in accordance with the Rules of 
the Union, and otherwise lawfully. 

(i) Holding out that Mr Bob Johnston, Mr 
Bill Johnston, Ms Kate Doust or any 
person not duly appointed is entitled to 
represent the Union as organiser or that 
Mr Bill Baxter is entitled to act on 
behalf of the Union other than where 
instructed to do so by the Committee of 
Management or the respondent, and he 
is eligible so to act. 

(2) That the Trustees and the other applicants do 
take all necessary steps forthwith to retrieve 
the property and monies of the Union from 
the SDA or any other persons and to effect 
the retention and the holding of the same in 
accordance with the Rules of the said Union 
at the Union's registered office, as soon as 
the same is determined. 

(3) That the respondent, Maijorie Ann Drake, 
observe the Union Rules and carry out her 
duties as Secretary from 12 Yacht Court, 
Heathridge until the Union is able to occupy 
a registered office determined in accordance 
with Rule 5. 

(5) I order and direct that the respondent be and is 
hereby ordered to retain and instruct such soli- 
citors for and on behalf of the Union as the 
Committee of Management shall direct and not 
otherwise. 

(6) I order and direct that the applicants, and the 
respondent, report the existence of such monies 
and identify where the same are held and in what 
account (etc) in writing to the meeting of the 
Committee of Management of the Union referred 
to hereinafter, and to take all steps necessary to 
enable the Union to obtain all monies received by 
the applicants, and the respondent, the SDA or any 
person on account of Union contributions, fines, 
levies, donations or from any other source, to bank 
the same and otherwise deal with them in 
accordance with the Rules of the said Union. 

(7) I order and direct that the applicants and the 
respondent do report in writing to the meeting of 
the Committee of Management referred to herein- 
after of the location, name and number of all bank 
accounts or other deposit accounts used for the 
deposit of any Union monies and to do all that is 
necessary to withdraw their contents, to be lodged 
in accounts held in accordance with the Union 
Rules and further, to report each said detail 
relating to each such account in writing to a 
meeting of the Committee of Management of the 
said Union. 

(8) I order and direct that the Trustees of the said 
Union and the said respondent do attend at or 
before 4.00 pm on the 17th day of June 1991 at 

the Morley Post Office, or any post office where 
mail is held and there to clear the Union's mail 
there presently held and, forthwith thereafter, to 
open all such mail in the presence of the Registrar 
or his delegate, and thereafter table the same at a 
meeting of the Committee of Management herein- 
after provided for, thereafter to be dealt with in 
accordance with the Rules of the Union. 

(9) I order and direct that the respondent and the 
applicants and other Committee members of the 
Union have no further contact with Mr Eugene Fry 
and/or his agents, the FMWU and/or its agents and 
the Federal office of the FMWU and FLAIEU 
whilst they continue to aid and support Eugene 
Fry or until the Committee of Management 
resolves otherwise. 

(10) (a) I order and direct that there be a meeting of 
the Committee of Management of the Union 
held at the premises of the Industrial Rela- 
tions Commission of Western Australia, 
Supply House, 815 Hay Street, Perth in a 
place thereat, to be designated by the 
Registrar, at 4.30 o'clock in the afternoon on 
the 20th day of June 1991. 

(b) I order and direct that the said meeting shall 
be chaired by the Respondent. 

(c) I order and direct that the Registrar will 
remain at the said meeting for its duration 
and take the minutes thereof by sound 
recording all proceedings of such meeting 
and having the same transcribed in full. 

(d) I order and direct that the applicants and the 
respondent do all things necessary to deter- 
mine the matters on the agenda hereinafter 
referred to. 

(e) The agenda for such meeting shall be as 
follows: — 
(1) Location of registered office. 
(2) Appointment of staff. 
(3) Industrial matters. 
(4) Collection of mail and the receipt 

thereof. 
(5) Reports on all finances, property, contri- 

butions and other monies collected in 
accordance with orders (6), (7) and (8) 
above. 

(6) Future Committee of Management 
meetings (fix time and place) 

(7) Notices of motion. 
(f) I order and direct that the Registrar file herein 

a full report of the proceedings of such 
meeting. 

(g) I order and direct that prior to and/or in 
connection with such meeting no advice be 
sought from any person not a current finan- 
cial member of the Committee of Manage- 
ment or of the Union and/or a legal adviser 
to such a party. 

(h) I order and direct that no persons, other than 
the members of the Committee of Manage- 
ment, be entitled to attend or be admitted to 
such meeting save and except the Registrar 
and any person or persons who might assist 
him. 

(11) (a) I order and direct that, upon the completion 
of the said meeting, the minutes be prepared 
under the supervision of the Registrar in the 
manner herein before prescribed, and that the 
same be then distributed by the Registrar to 
all members of the Committee of Manage- 
ment. 

(b) I declare that such minutes shall be deemed, 
upon such distribution, to be a true and 
correct record of the proceedings of such 
meeting. 



(c) Thereafter the respondent, or another person 
appointed by the Committee of Management, 
shall take the minutes of all further meetings 
of the Committee of Management and at such 
further meetings the President of the Union 
or in the absence of the President, the 
Chairperson shall be that person whom the 
Rules prescribe. 

(12) I declare that, upon their proper construction, the 
Rules of the Union provide for the conduct and 
control of the Union and the same is vested in the 
Committee of Management, and the Secretary of 
the Union is obliged to act upon all lawful and 
reasonable directions and orders of the Committee 
of Management given in connection with the 
management, conduct and control of the Union's 
said affairs. 

(13) I order and direct that a copy of this order be 
served by the applicants upon the Registrar 
forthwith. 

(14) I order and direct that the operation of the Rules, 
(or of such of them as are necessary to be 
suspended), be suspended for such period and 
insofar as such suspension is necessary to enable 
these orders and directions to be complied with. 

(15) I order and direct that there be liberty to apply in 
relation hereto. 

(16) 1 order and direct that the application and counter 
proposal herein insofar as they seek any other 
relief are dismissed. 

(17) I determine that any necessary further reasons for 
decision herein shall be provided upon a date of 
which the parties will be advised." 

In the end, a number of resolutions were held void, as will 
be seen, in that they were passed to effect aims and objects 
which did not achieve the objects of the rules (to summarise 
briefly what occurred) (see in particular my findings at 71 
WAIG 1804-1806). 

I found, in particular, that these resolutions were part of 
a package which were devised by Mr Bishop, Secretary of 
The Shop, Distributive and Allied Employees' Association 
of Western Australia (hereinafter referred to as "the SDA"). 

In the end, in particular, as it will be seen, I ordered that 
a resolution that the registered office be appointed as 22 St 
George's Terrace, Perth, the premises of the SDA, was null 
and void, and that the respondent, Mrs Drake, carry out her 
duties as Secretary from 12 Yacht Court, Heathridge until 
the FLAIEU is able to occupy a registered office determined 
in accordance with rule 5. 

Further, I ordered that the applicants, who included the 
respondents in this application, not hold out that the 
registered office of the FLAIEU was 22 St George's Terrace, 
Perth, or that they not transact any union business therefrom. 

I also ordered (see 71 WAIG 1810) that the meeting of 
the Committee of Management of the FLAIEU be held at 
the premises of this Commission on 20 June 1991 at 4.30 
pm, and fixed a number of agenda items, including the 
location of a registered office and the appointment of staff. 

The Registrar filed a full report of the proceedings herein 
to which I was referred. 

At that meeting the applicants, who were in the majority, 
resolved that 22 St George's Terrace, Perth be the office of 
the FLAIEU and appointed Mr Johnston and Mrs Drake as 
organisers. I had already found Mr Johnston to be ineligible 
(see 71 WAIG 1795). It is noteworthy that this meeting 
occurred one week after my orders in 71 WAIG 1809. 

At that meeting also, Mrs Drake and her colleagues 
sought to retain 61 Thomas Street, Subiaco as the registered 
office of the FLAIEU, a matter in relation to which I had 
made orders at 71 WAIG 1810. However, that motion was 
defeated at the meeting of 20 June 1991. 

The interim orders made in this matter by me, inter alia, 
fixing the date of hearing of the matter for 13 days from 11 
November 1991 to 27 November 1991 was stayed by 
operation of an appeal against those orders lodged by the 
respondents in appeal No. 24 of 1991 on 24 October 1991. 

Such stay was lifted by order of Rowland J in the Industrial 
Appeal Court on 15 November 1991. 

In addition, there was a meeting of the Committee of 
Management, the validity of which was challenged, on 6 
August 1991 held at 22 St George's Terrace, Perth. That 
meeting resolved matters to form a basis to negotiating an 
award in relation to those employees of Burswood Resort 
(Management) Limited (hereinafter referred to as 
"Burswood") who were members of the FLAIEU. It is that 
resolution which is attacked, together with other resolutions. 

I reproduce hereunder schedule C to the application: — 
"(1) That the Respondents, Lynsey Barrington Carter 

and others, be directed to observe the Rules of the 
Federated Liquor and Allied Industries Employ- 
ees Union of Australia, Western Australian 
Branch, Union of Workers ("the Union") by 

(a) ceasing forthwith in holding out or purport- 
ing to hold out that the Committee of 
Management of the Union held any valid 
meetings of the Committee since 20th June 
1991; 

(b) ceasing forthwith in holding out or purport- 
ing to hold out that the Committee of 
Management of the Union determined the 
Union's position in matter No. 1487 of 1990 
at any of its purported meetings; and 

(c) ceasing forthwith in holding out or purport- 
ing to hold out that the Committee of 
Management of the Union determined that 
Robert Partington, Marie Potkura, or Wil- 
liam Baxter were validly appointed officers 
or officials of the Union; 

(2) That the President of the Commission suspend 
those of the Rules of the Union which are 
necessary to authorise the elected Secretary- 
Treasurer of the Union, Mrs. M. A. Drake, to 
present the Union's position as has been previ- 
ously determined by the members of the Union at 
Burswood Resort Casino. 

(3) That the President of the Commission make any 
such other orders as he may see fit to make." 

I reproduce hereunder schedule D to the application: — 
"The Grounds on which this application is made are 

as follows: 
(1) The only meetings of the Committee of 

Management of the Union which were 
properly convened failed to conduct any of 
the business of the Union due to a lack of 
quorum of members of the Committee at the 
meetings. 

(2) The Committee of Management of the Union 
has no power to pass or to purportedly pass 
resolutions which contradict or conflict with 
the Rules of the Union. Any such resolution 
passed would be invalid. 

(3) It is an implied term of the Union Rules that 
Union officers use the powers given to them 
bona fide in the interests of the members. 

(4) The members of the Union working at the 
Burswood Resort Casino have determined 
that they do not consent to the proposals put 
forward by the employer to enable the 
Second Phase Structural Efficiency increase 
to be granted on the employer's terms. 

(5) The Respondents have purported to authorise 
a person who has been found to have no 
legitimate right to do so, to represent the 
Union in discussions with the employer. 
Further, the Respondents have purported to 
authorise two other persons whose eligibility 
to represent the Union has been challenged 
in other matters, to represent the Union in 
discussions with the employer. 

(6) Those discussions have led to the Respon- 
dents consenting with the employer to terms 
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which are not acceptable to the Applicants 
and other members of the Union at the 
Burswood Resort Casino." 

I reproduce hereunder the particulars of the answer and 
counter proposal herein: — 

"1. The Respondents deny that the meetings referred 
to in paragraph 1 of Schedule D of the Applicants' 
Application were properly convened meetings of 
the Committee of Management of the Federated 
Liquor & Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers ("the Union"). 

2. With respect to paragraph 2 of Schedule D of the 
Applicants' Application, the Respondents deny 
that they have passed any resolutions which 
contradict or conflict with the Rules of the Union. 

3. With respect to paragraph 3 of Schedule D of the 
Applicants' Application, the Respondents deny 
that they have exercised their powers as members 
of the Committee of Management other than bona 
fide and in the interests of the members of the 
Union. 

4. The Respondents deny that the determination of 
the members of the Union referred to in paragraph 
4 of Schedule D of the Applicants' Application is 
able to either bind, overrule or countermand any 
valid resolution of the Committee of Management 
of the Union. 

5. The Respondents say further that the determina- 
tion of the members of the Union referred to in 
paragraph 4 of Schedule D of the Applicants' 
Application was not made at any validly called or 
validly constituted meeting of the Union. 

6. With respect to paragraph 5 of Schedule D of the 
Applicants' Application, the Respondents deny 
that they have authorised any person to represent 
the Union who has not a legitimate right to do so. 
The Respondents further deny that they have 
authorised any persons who are not eligible to 
represent the Union, to represent the Union in 
discussions with any employers. 

7. With respect to paragraph 6 of Schedule D of the 
Applicants' Application, the Respondents say that 
the consent referred to therein was given pursuant 
to a valid resolution of the Committee of 
Management at a valid meeting of the Committee 
of Management on the 6th August 1991. 

Counter Proposal. 
1. The Respondents repeat paragraphs 1 to 7 of the 

Answer hereof. 
2. The Respondents say further that all meetings of 

the Committee of Management at which they have 
been present, held since the 20th June 1991, were 
all valid meetings of the Committee of Manage- 
ment of the Union. 

Particulars of Meetings held. 
The Meetings were held on the 2nd July 1991, 

6th August 1991, 3rd September 1991, 1st 
October 1991 and 5th November 1991. 

3. The Respondents seek a declaration that: 
(a) the decision of the Committee of Manage- 

ment of 6th August 1991 was a valid decision 
of the Committee of Management of the 
Union. 

(b) That the meetings referred to in paragraph 2 
of the Counter Proposal hereof were valid 
meetings of the Committee of Management 
of the Union." 

Eventually the Commission, constituted by a single 
Commissioner, in application No. 1487 of 1991, by consent 

of the FLAIEU, based upon the resolution, and by consent 
of Burswood, made an award. 

An application was made by members of the Committee 
of Management, including Mr Turner and Mrs Drake, to stay 
the operation of that award under s.49(ll) of the Act and a 
stay was granted in the following terms on 13 December 
1991 in application No. 1644 of 1991: — 

"(1) That the abovenamed individual applicants have 
sufficient interest to make this application. 

(2) That the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers be dismissed as a 
party to this application and its application for 
leave to intervene be dismissed also. 

(3) That Lynsey Barrington Carter, Antonietta Fac- 
cioni, Janet Little, Donna Beverley Lacey, Natale 
Onofaro, Jeffery Shore and Norman Charles Webb 
have sufficient interest to intervene herein and are 
given leave to do so. 

(4) That the operation of that part of the decision 
contained in paragraph l(i) thereof of the Com- 
mission at first instance constituted by Commis- 
sioner A.R. Beech and made on the 11th day of 
October 1991 in application No. 1487 of 1990 be 
stayed with effect from the 23rd day of December 
1991 pending the hearing and determination of 
appeal No. 1643 of 1991, or further order." 

There is another application, No. 1053 of 1991, which 
challenges the resolutions passed by the Committee of 
Management on 20 June 1991. There seems much to be said 
upon reflection for application No. 1053 of 1991 being heard 
first, since I have listed both that application and this 
application for hearing commencing on 24 February 1992. 
That is because application No. 1053 of 1991 relates to the 
resolutions of 20 June 1991 from which all the challenges 
flowed directly or indirectly. One of the resolutions of 20 
June 1991 was a resolution purporting to fix future meetings, 
and it was asserted before me by Mr Nisbet that, of course, 
Mr Carter had validly fixed those meetings based on a 
resolution of the Committee of Management passed validly 
on 20 June 1991. That was contrary to the assertion of the 
applicants that the subsequent meetings were invalid. 

The main attack on the resolutions results from an 
allegation that they are invalid because the resolution to fix 
and hold out 22 St George's Terrace, Perth as the registered 
office was involved, and the meetings held there are invalid. 

Mr Nisbet submitted, inter alia, that valid acts could be 
carried out invalidly, and referred me to what I said in Carter 
and Others v. Drake (op cit) at page 1807. 

Some evidence was raised by the respondents upon 
affidavit and replied to by way of denial upon affidavit by 
the applicants of intimidation of some respondents and of 
Counsel. In the face of the denials and the fact that no 
cross-examination occurred, and I do not say that by way 
of criticism, I am not able to find that the sort of intimidation 
complained of by the respondents did occur. 

Principles. 
The Principles which apply to applications for interim 

orders and s.66 matters were laid down by me in Brown v. 
SSTUWA 69 WAIG 1390 at 1393. 

It seems to me that after the passing of some time, and 
having had the benefit of a number of submissions in 
relation to various applications for interim orders since 
Brown v. SSTUWA (op cit), that I might express the 
Principles which I set out there, somewhat more felicitously 
and with some modification. 

What the applicant must establish, it seems to me, is that 
which applies in applications for interim injunctions, or for 
stay orders in this jurisdiction, subject to some modifica- 
tions. 

The Principles which should guide the President in these 
matters are as follows: — 



(1) That there is a serious issue to be tried. 
(2) That the balance of convenience favours the 

applicant. This includes, of course: — 
(a) Any relevant consideration which s.26(l) or 

(2) of the Act requires the President to take 
into account. 

(b) Any irreversible consequences of granting or 
refusing the application. 

(c) Any relevant consideration required to be 
taken into account by the Act, other than by 
s.26. 

(d) The promptness or otherwise of the applica- 
tion. 

(e) Any other consideration relevant to the 
particular application. 

I think what that now does is to express what I said in 
Brown v. SSTUWA {op cit), but somewhat more appropri- 
ately. 

Issues. 
For the applicants, the following submissions were put to 

me by Mr Turner: — 

(1) The application was put based upon an assertion 
that there were no valid meetings of the Commit- 
tee of Management of the FLAIEU held since 20 
June 1991, and the resolutions passed at the 
meetings held by the respondents were challenged 
as being against the orders and the spirit of the 
reasons for decision in application No. 2094 of 
1990 upheld upon appeal by the Industrial Appeal 
Court in appeal No. 8 of 1990. 

(2) In application No. 2094 of 1990, as it was 
submitted, I declared that a number of resolutions 
of the meeting of the Committee of Management 
were void, and one was a resolution making 22 St 
George's Terrace, Perth, the offices of the SDA, 
the registered office of the FLAIEU. 

(3) The applicants, Mr Carter, Ms Little, Ms Faccioni 
and others, in application No. 2094 of 1990, 
named as respondents in this application, should 
immediately cease and refrain from holding out 
that the registered office of the FLAIEU is 22 St 
George's Terrace, Perth, or that any business of 
the FLAIEU was transacted therefrom. I have 
already referred to the resolutions passed at the 
meeting of 20 June 1991 and observed that these 
resolutions, a number of which resemble the 
resolutions I declared invalid seven days before, 
were passed. 

(4) None of the meetings were validly called, since 
they have to be summoned by the Secretary under 
rule 6. 

(5) That exception could not be taken to the Secretary 
calling meetings, which the Secretary purported to 
do at the Bat and Ball Tavern in Rivervale, 
because the Secretary's residence at 12 Yacht 
Court, Heathridge, from which I had ordered her 
to carry out business, was too far away from the 
metropolitan area and Rivervale was a convenient 
neutral spot. The contention was, of course, that 
meetings should not be held at 22 St George's 
Terrace, Perth, because that had been invalidly 
designated as the registered office. 

In fact, the Secretary has purported to call some 
meetings since July 1991 and the respondents 
have not attended. They have not attended because 
these were called at the Bat and Ball Tavern. 

(6) The members, at all times, rejected Burswood's 
propositions which were negotiated by Mr 
Partington (Johnston) and Ms Potkura, persons 
appointed on 20 June 1991, without reference to 
Committee members who work at Burswood, 
delegates at Burswood, or the Secretary of the 

FLAIEU (ie they conducted a ballot of members 
without reference to those persons). 

Mr Nisbet's submissions, on behalf of the respondents, 
were fundamentally as follows: — 

(1) The applicants seek relief on an interim basis 
which they in fact seek permanently. 

(2) The decisions complained of are prima facie 
within power and a bona fide exercise of that 
power. 

(3) The decision can only be attacked after evidence 
which establishes, on the balance of probabilities, 
a lack of bona fides in the respondents. The onus 
is upon the applicants to so establish. 

(4) This should only take place after hearing and after 
all the evidence has been heard. 

(5) The applicants have not exercised a remedy 
conferred on them by the rules under rule 10. 
Thus, their good faith is open to attack. 

(6) The equity, good conscience and substantial 
merits of the matter do not favour them because 
of the intimidatory conduct directed towards the 
respondents and their Counsel and referred to in 
the affidavits filed herein. 

(7) This matter should have been dealt with under rule 
10 by a General Meeting directing the Committee 
of Management as to how to proceed. 

(8) The matter should be put in the context of Mr 
Nisbet's assertion from the bar table that there are 
approximately 2500 employees at the Casino of 
whom 1700 are covered by awards and of whom 
640 are members of the FLAIEU. 

(9) Thus, it was submitted that when Mr Turner 
referred to members he was referring to a minority 
of members of the FLAIEU. 

(10) This resolution was being attacked purely on 
matters of procedure and it was taken in relation 
to an attack on a prima facie validly exercised 
power. The onus of establishing that the same was 
ultra vires or not exercised bona fide was upon the 
applicants. 

(11) In application No. 2094 of 1990 the Commission, 
looking at the matter objectively, there was a 
package of resolutions which were impeachable 
and that it was never held that 22 St George's 
Terrace, Perth could never be the registered office 
of the FLAIEU. 

(12) It was hypocritical of the applicants to attack the 
resolution concerning 22 St George's Terrace, 
Perth, passed on 20 June 1991, when they 
themselves at the same meeting sought to main- 
tain the registered office at 61 Thomas Street, 
Subiaco. 

(13) The respondents had, as the Committee of 
Management, acted within power and bona fide 
and fixed a time and place for its meeting. What 
Mr Carter did was merely to send out notices of 
meetings following that resolution. 

Mr Turner, in reply, inter alia, submitted that 22 St 
George's Terrace, Perth cannot be the FLAIEU's registered 
office because in paragraph (4)(l)(f) of my order of 13 June 
1991 in application No. 2094 of 1990 I ordered that the 
applicants do immediately cease and refrain from holding 
out that the registered office of the FLAIEU is 22 St 
George's Terrace, Perth, or transacting any union business 
therefrom. 

Mr Thmer also submitted that the remedy under rule 10 
was not achievable because the records of the voters were 
kept in two locations and there had been difficulties 
concerning establishing who were members in the past. 

The submission also was that Mrs Drake was not a 
hypocrite because she obeyed the orders in relation to 61 
Thomas Street, Subiaco. 
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Conclusions. 
It is for the applicants to establish that the interim orders 

should be made. The question of balance of convenience has 
been substantially canvassed in a number of decisions of 
Presidents of this Commission, and I apply that Principle 
here (see for example Dianella Hotel and Others v. FCU 69 
WAIG 1954, RRIA v. AWU 70 WAIG 1687 and RRIA v. 
AMWSU 68 WAIG 1709). 

However, the underlying concept of the successful litigant 
retaining the fruits of his/her judgment is not applicable to 
applications for interim orders for obvious reasons, mainly 
that there are no fruits of any judgment. It seems to me that 
some consideration should be given to what the courts said, 
albeit in relation to an application for a stay, in Re Moore; 
ex pane Pillar 65 AUR 683 at 685 per Dawson J, citing Re 
Merriman; ex parte ABCE and BLF (1984) 53 ALR 440 at 
443, namely that it is undesirable, particularly in the area of 
industrial relations, that there should be any more uncer- 
tainty than necessary concerning the position in a matter. 
Regrettably, there are a number of uncertainties pertaining 
to the affairs of the FLAIEU. Regrettably, there are a 
number of uncertainties pertaining to this matter arising 
from the fact that the consent award which arose from 
decisions of the Committee of Management challenged soon 
after could not be determined and completed because of the 
processes of litigation. 

The most suitable way for this all to be dealt with, of 
course, was for these s.66 matters to be determined before 
any question of an award being made by consent in the 
Burswood matter was dealt with. Then the question of 
invalidity could not arise. However, I have adverted to the 
problem which arose, not as a matter of criticism, but to 
explain the fact. 

The question of whether the decisions are bona fides 
prima facie arise because resolutions alleged to be against 
the interest of the members is questioned, and because of 
resolution(s), based upon resolutions which might be 
contradictory to orders of the Commission, based on 
findings of invalidity of some similar matters, not long 
before the motions of 20 June 1991, which are part of the 
chain leading to the resolutions of 6 August 1991, were 
made. That there is serious issues to be tried is exemplified 
by my orders in application No. 2094 of 1990 which orders 
that 22 St George's Terrace, Perth be not held out to be the 
registered office of the FLAIEU, inter alia. Thus, there is 
a serious issue, notwithstanding the applicants' onus 
referred to by Mr Nisbet. It is quite clear that there is a 
serious issue to be tried, and that is whether the resolution(s) 
complained of were validly passed, having regard to their 
validity in the light of the resolutions of 20 June 1991 and 
the declaration of a registered office and the validity of the 
calling of meetings of the FLAIEU. 

The question of the possible effect of the rule in Foss v. 
Harbottle, raised by Mr Nisbet, does not detract from the 
serious issue of validity of an important resolution and of 
the meeting proceedings of the Committee of Management. 
Thus, the doing of business and the carrying out of its duty 
by the Committee of Management over a period of time is 
impugned. 

There are, of course, complimentary issues which may or 
may not be serious. It is too early to tell. 

Firstly, let me say that I will not make an order declaring 
the resolutions void. There is not sufficient material before 
me, and it would foreclose on the subject of the application. 
Further, it is not the question which I am asked. 

As to the balance of convenience, the situation is that the 
award was consented to on the basis of the challenged 
resolution, that the application to have the matter disposed 
of under s.66 of the Act was unable to proceed, that due to 
the operation of regulation 6, and that a consent award was 
made by the Commission based on the resolutions on 6 
August 1991 in matter No. 1487 of 1991 by a single 
Commissioner. The operation of that award was stayed by 
me on 13 December 1991, as I have said at pages 12-13 
(supra) 

The situation, therefore, is that a resolution claimed to be 
invalid has been acted upon and produced a consent award 
on the evidence over the objections of a large number of 
employees and union members, and, that having occurred, 
the award's operation was stayed. 

The basis of the award is now challenged by a number of 
the members for whose benefit it was supposed to be 
negotiated, including the applicants. They have thus been 
inconvenienced. They have been inconvenienced more than 
the respondents who are not, as the record of the 
Commission shows, employed at Burswood, or could ever 
be. Part of what one should consider in this matter is a 
complaint as to the appointment of persons to represent the 
employees in the negotiations. 

I make the following further comments. 
It is relevant that this application was made promptly, but 

that this is the first opportunity to deal with it. 
In addition, there is the sort of uncertainty in this matter 

which is best and most equitably prevented by interim orders 
to prevent events marched against the applicants. 

As to the question of intimidatory conduct alleged by the 
respondents, if I am not satisfied on the evidence that such, 
if it occurred, was committed by or emanated from the 
applicants. 

As to the question of rule 10, and the resolution of the 
matter by a General Meeting, Mr Turner raised the answer 
by the assertion of an inability to establish a correct roll of 
members. 

Next, if 640 members of the FLAIEU are involved with 
this problem, I would hold that to be a very significant 
number, over one third of all award employees. That is not 
a minority of members employed at Burswood. 

As to the question of hypocrisy on the part of the 
applicants, there is none in that they are not members of the 
Committee of Management. 

For all those reasons, the equity, good conscience and 
substantial merits of the case be with the applicants. 

In my opinion, it is likely to occasion substantial 
inconvenience to the applicants if the matter of the award 
is advanced any further, and I will make orders of an interim 
nature in the following terms: — 

(1) Suspending the operation of the resolutions in 
question. 

(2) Ordering that the respondents do not cause or 
permit any person to hold out that the Committee 
of Management of the FLAIEU held any valid 
meetings since 20 June 1991. 

(3) That they not hold out or purport to hold out or 
cause or permit to be held out that the Committee 
of Management determine the FLAIEU's position 
in matter No. 1487 of 1990 at any of its purported 
meetings. 

(4) That there be liberty to apply in respect of such 
orders. 

(5) As to whether there should be an order preventing 
the respondents from holding out or causing or 
permitting to hold out that Robert Partington, 
Marie Potkura or William Baxter were validly 
appointed officers or officials of the FLAIEU, that 
is a matter for further submissions upon the 
speaking to the minutes herein. In addition, I will 
hear submissions as to any further orders to be 
included. 

Appearances: Mr R.E. Turner on behalf of the applicants. 
Mr P.M. Nisbet (of Counsel) and with him. 
Mr J.G.M. Fiocco (of Counsel) on behalf of the 

respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.M. Green and Others 

and 
L.B. Carter and Others. 

No. 1529 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
23 December 1991. 

Order. 
THIS matter having come on for hearing before me on the 
6th day of December 1991 and having heard Mr R.E. Timer 
on behalf of the applicants and Mr P.M. Nisbet (of Counsel) 
and with him Mr J.G.M. Fiocco (of Counsel) on behalf of 
the respondents, and having reserved my decision on the 
matter, and having heard Mr R.E. Turner on behalf of the 
applicants and Mr J.G.M. Fiocco (of Counsel) on behalf of 
the respondents upon a speaking to the Minutes of Proposed 
Interim Order, it is this day, the 23rd day of December 1991 
ordered as follows: — 

(1) That the operation of the resolution of the 
Committee of Management of the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers (the FLAIEU) passed on the 6th day of 
August 1991 purporting to accept proposals for a 
variation or variations to the Burswood Island 
Resort Employees Award Nos. A 23 and A 25 of 
1985 be and is hereby stayed until further order. 

(2) That the respondents hereto do not themselves 
hold out or represent that the said resolution has 
validity, force or effect and further that the said 
respondents do not cause or permit any employee 
or agent of the said FLAIEU or any other person 
subject to their direction to hold out that the said 
resolution has validity, force or effect until further 
order. 

(3) That the other parties to application No. 1487 of 
1990 and the said award be served by the 
applicants forthwith with a copy of these orders. 

(4) That no respondent conduct further discussions or 
negotiations or permit or cause the same to occur 
in relation to such awards until further order. 

(5) That there be liberty to apply by any party upon 
24 hours notice in writing to the other party to vary 
or cancel these orders. 

(6) That I determine that any supplementary reasons 
for decision in relation to these orders will issue 
on a date to be fixed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Maijorie Ann Drake. 
No. 1053 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

20 January 1992. 
Order. 

THIS matter having come on for an interim orders hearing 
before me on the 23rd day of December 1991 and having 
heard Mr J G Fiocco (of Counsel) on behalf of the applicant, 
Mr R.E. Turner on behalf of the respondent and Mr D M 
Jones, as agent, for and seeking leave to intervene on behalf 

of the Western Australian Hotels and Hospitality Associa- 
tion Inc (Union of Employers), and having made directions, 
it is this day, the 20th day of January 1992, ordered and 
declared as follows: — 

(1) That the respondent, Mrs M.A. Drake, do hereby 
serve on Mr Michael Joseph Monaghan and Mr 
Kevin James Farrell copies of this order and 
transcript of these proceedings within 48 hours of 
the transcript becoming available at the addresses 
for them in the affidavit of Mrs M.A. Drake sworn 
and filed herein. 

(2) That leave be and is hereby granted to the Western 
Australian Hotels and Hospitality Association Inc 
(Union of Employers) to intervene upon this 
application for interim orders only. 

(3) That a Minute of Proposed Amendment to the 
application proper herein to reflect all interim 
orders sought be filed and served within 14 days 
of the 23rd day of December 1991. 

(4) That all affidavits in reply be filed and served 
within 21 days of the 23rd day of December 1991. 

(5) That the application for interim orders herein be 
and is hereby adjourned for hearing and determi- 
nation to 2.15 pm on Monday, the 20th day of 
January 1992. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake 

and 
Western Australian Hotels and Hospitality Association Inc 

(Union of Employers) (Interveners). 
No. 1053 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

3 February 1992. 
Corrected Order. 

THIS matter having come on for an interim orders hearing 
before me on the 20th day of January 1992 and having heard 
Mr P.M. Nisbet (of Counsel) and with him Mr J G Fiocco 
(of Counsel) on behalf of the applicant, Mr R.E. Turner on 
behalf of the respondent and Mr D.M. Jones as agent on 
behalf of the intervener, and having made directions, it is 
this day, the 3rd day of February 1992, ordered and declared 
as follows: — 

(1) That the proceedings herein be and are adjourned 
sine die with leave to either party to relist upon 
three days notice in writing to be given after 
compliance with order (2) hereof. 

(2) That the respondent, Mrs M.A. Drake, file and 
serve upon the applicant, Mr L.B. Carter, within 
five days of the 21st day of January 1992, a 
complete and amended answer and counter pro- 
posal containing details of all orders sought, final 
or interim, and particulars of all rules alleged to 
have been breached. 

(3) That the applicant, Mr L.B. Carter, is ordered 
within seven days of the filing of order (2) hereof 
to file and serve any necessary reply and answer 
to such amended answer and counter proposal. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Harrington Carter 

and 
Marjorie Ann Drake 

and 
Western Australian Hotels and Hospitality Association Inc 
(Union of Employers) and Burswood Resort (Management) 

Ltd (Interveners). 
No. 1053 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

7 February 1992. 
Reasons for Decision. 

THE PRESIDENT: This was an application for interim 
orders sought in accordance with a Minute of Proposed 
Order dated 3 February 1992. 

Mr D.M. Jones appeared for the abovenamed interveners 
who were given leave to intervene in relation to this 
application for interim orders only. 

I had already ordered on Friday, 31 January 1992 that all 
of the matters, the subject of applications for interim orders 
herein set out in amended answers and counter proposals 
filed upon my direction, be adjourned, because many of 
them required assessment of a substantial amount of 
conflicting affidavit evidence, which might more satisfacto- 
rily be done on viva voce evidence, and, also, because the 
determination of those matters could await final determina- 
tion after the hearing commencing on 24 February 1992. 

The question of interim orders in relation to the consent 
or otherwise to variations sought to be made to the 
Burswood Island Resort Employees Award Nos. A 23 and 
A 25 of 1985 (hereinafter referred to as "the award"), 
became a matter of urgency because Mr Timer advised me 
upon the hearing which took place on 31 January 1992 that 
the application to further vary the award was listed before 
Kennedy C on 4 February 1992. 

I also ordered that particulars of interim orders set out in 
relation to the two matters which I adjourned for hearing on 
Monday, 3 February 1992, namely those matters relating to 
the applications to amend the award, and the general 
question of whether Mrs Drake should be reinstated as active 
Secretary, be the subject of a Minute setting them out. 

I also asked Mr Turner on 31 January 1992 to advise 
whether there were any more matters which were likely to 
be raised. He informed me that there were not. 

The Minute of Proposed Interim Orders dated 3 Febmary 
1992, formal parts omitted, reads as follows: — 

"Pursuant to the Order of the President of the 
Industrial Relations Commission ("the Commission") 
given from the Bench on 31st January 1992, the 
Respondent applies for the following interim orders in 
relation to the two issues to be heard on 3rd February 
1992. 

1. In the matter of the part-heard s.40 award 
variation (matter No. 1824 of 1991) to the 
Burswood Island Resort Employees Award, 
Nos. A23 and A25 of 1985 ("the Award"), 
it is proposed to order that, until further 
order: 
(a) The application purportedly made by 

the Federated Liquor and Allied Indus- 
tries Employees Union of Australia, 
Western Australian Branch, Union of 
Workers ("the LTU") by Lynsey Bar- 
rington Carter on 28th November 1991, 
to further vary the Award, be declared 
to have been an application not made in 
accordance with the Rules of the LTU 
or the Order of the President of the 
Commission made in matter No. 1529 
of 1991 as issued on 23rd December 
1991; 

(b) The Applicant, the Applicant's support- 
ers on the Committee of Management 
("the Committee") of the LTU, and any 
and/or all other persons or agents, do 
immediately cease and refrain from 
holding out that the application named 
in sub-order (a) above is a valid applica- 
tion made by the LTU, or that the 
application represents the wishes of the 
membership of the LTU whose employ- 
ment is covered by the terms of the 
Award; 

(c) The position of the LTU be that as 
decided by the members of the LTU at 
the Burswood Section meetings of the 
LTU held on 26th October and 11th 
December 1991; or alternatively, that 
the position of the LTU be that as to be 
decided at a meeting of the Burswood 
Section of the LTU to be called by the 
Respondent in accordance with the 
Rules of the LTU; and further shall 
include discussions and/or negotiations 
on minimum rates adjustments and any 
and/or all wage principle matters not 
achieved by variation to the Award by 
the date hereof; 

(d) The persons to represent the LTU in any 
and/or all further discussions, negotia- 
tions, conferences, hearings, or proceed- 
ings of any type, be the persons as 
appointed by the members of the LTU 
at the Burswood Section meetings of the 
LTU held on 26th October and 11th 
December 1991; or alternatively, that 
the representatives of the LTU be that 
as to be decided at a meeting of the 
Burswood Section of the LTU to be 
called by the Respondent in accordance 
with the Rules of the LTU, and further 
that the Registrar of the Commission be 
notified of the Order contained herein; 
and 

(e) The President of the Commission make 
any further order that he deem proper to 
so make. 

2. In the matter of the Respondent's responsi- 
bilities and duties as the elected Secretary- 
Treasurer of the LTU, it is proposed to order 
that: 
(a) The Applicant, the Applicant's support- 

ers on the Committee of the LTU, and 
any other person or agent purportedly 
under his or their control, or purporting 
to represent the LTU or the Committee 
of the LTU, do immediately cease and 
refrain from holding out that any person 
other than Mrs Marjorie Ann Drake, the 
Respondent in this matter No. 1053 of 
1991 and the elected Secretary-Treas- 
urer of the LTU, is the validly elected 
or appointed Secretary-Treasurer of the 
LTU or has any authority to purport to 
act in the office of Secretary-Treasurer, 
and in particular, that no person or party, 
other than the said Mrs Marjorie Ann 
Drake: 

(i) has any right to call, summons or 
convene any meeting of the LTU; 

(ii) has any right to apply for any 
award variation, or agree to any 
proposed award variation made by 
any other party; 

(iii) has any right to counter sign any 
cheque of the LTU or withdraw- 
any of the funds of the LTU from 
any account; 
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(iv) has any right to collect the mail of 
the LTU; 

(v) has any authority to represent the 
members of the LTU in the Com- 
mission or any other forum; 

(vi) has the custody and/or use of the 
Seal of the LTU; and 

(vii) has any right to represent the LTU 
and/or the Committee of the LTU. 

(b) Any and/or all resolutions of the Com- 
mittee of the LTU which purport to 
assign any of the responsibilities or 
duties of the Secretary-Treasurer to any 
person other than Mrs Marjorie Ann 
Drake, be suspended until further order, 
and further that no person hold out or 
purport to hold out that any such 
resolution has or had any validity or 
effect; and 

(c) No further resolution which may pur- 
port to assign any of the responsibilities 
or duties of the Secretary-Treasurer to 
any person other than Mrs Marjorie Ann 
Drake, be passed, acted upon, or have 
held out that such resolution has validity 
or effect by the Applicant, the Appli- 
cant's supporters on the Committee of 
the LTU, any of his or their purported 
staff appointees, or any other person or 
party, until further order. 

(d) The President of the Commission make 
any further order that he deem proper to 
so make. 

3. The Registrar of the Commission be advised 
of the Order of the President contained herein 
forthwith." 

In addition, there was a Further Minute of Proposed 
Interim Orders dated 3 February 1992, which, formal parts 
omitted, reads as follows: — 

"Pursuant to the Order of the President of the 
Industrial Relations Commission ("the Commission") 
given from the Bench on 31st January 1992, the 
Respondent applies for the following interim order. 

1. That the following named officers of the 
Federated Liquor and Allied Industries Em- 
ployees Union of Australia, Western Austra- 
lian Branch, Union of Workers, be joined as 
Applicants to matter No. 1053 of 1991: 

Mrs. J. Little, Trustee; 
Mrs. A. Faccioni, Trustee; 
Mr. N.C. Webb, Guardian; 
Mr. N. Onofaro, Committee Member; 
Ms. D. Lacey, Committee Member; 
Ms. M.S. Symons, Committee Member; 
and 
Mr. J. Shore, Committee Member. 

2. That the Federated Liquor and Allied Indus- 
tries Employees Union of Australia, Western 
Australian Branch, Union of Workers, be 
joined to matter No. 1053 of 1991." 

After argument, I concluded that I ought not to deal with 
those matters, since they were specifically not matters raised 
with me on Friday, 31 January 1992 when I had deliberately 
asked Mr Turner if there were any more matters which 
should be dealt with. I did so, so as to ensure that no other 
matters were raised without notice. 

It occurs to me that the question of joining the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers (hereinaf- 
ter referred to as "the FLAIEU") and joining the named 
officers of the FLAIEU in this matter should, however, be 
dealt with as soon as possible in fairness to everyone, if it 
is proposed to be pursued. It is, as I understand it, the subject 
of a further individual application (No. 127 of 1992), which, 

because it had only been served on Mr Fiocco's office earlier 
on 3 February 1992, and before he had time to properly 
consider it, I declined to hear, for that reason also. In 
addition, Mr Fiocco advised that he did not have authority 
to accept service of the application on behalf of the named 
"officers" or the FLAIEU. This was so, notwithstanding 
that the Acting Secretary of the FLAIEU, whose appoint- 
ment is in dispute, Mr Robert Johnston (Partington), was in 
the Commission instructing Mr Fiocco in respect of these 
matters, and although Mr Fiocco was acting for Mr Carter 
who purports to act as President of the FLAIEU. 

In the end, I made a number of interim orders, the reasons 
for which I will set out hereinafter. 

I was aware in making them that some of them might 
affect the FLAIEU itself. However, I am conscious that 
because Mr Fiocco, as I am aware acts for the FLAIEU, was 
acting for Mr Carter who has been designated Acting 
President of the FLAIEU (a designation which is under 
question), was instructed throughout this application for 
interim orders by the person appointed to act as Secretary, 
namely Mr Robert Johnston (Partington), there was more 
than ample opportunity for the FLAIEU monitoring through 
its representative what was occurring, to be heard or seek 
to be heard. In those circumstances, I was not of opinion that 
I should direct the FLAIEU that it ought to be heard. Further, 
it did not take an opportunity afforded it to be joined. Mr 
Carter, I should add, was not present. 

In any event, as my orders demonstrate, there is further 
ample opportunity for the FLAIEU to be heard in relation 
to the orders I have made which are interim and made only 
until further order, with liberty to apply, and that was 
specifically reserved to the FLAIEU, also. 

I had already made orders in an unreported decision 
(Green and Others v. Carter and Others (No. 1529 of 1991) 
(delivered on 20 December 1991) involving the applicant as 
a member of the FLAIEU and Mr Carter and other members 
of the Committee of Management as respondents. 

As a result, I made interim orders in that matter in the 
following terms: — 

"(1) That the operation of the resolution of the 
Committee of Management of the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers (the FLAIEU) passed on the 6th day of 
August 1991 purporting to accept proposals for a 
variation or variations to the Burswood Island 
Resort Employees Award Nos. A 23 and A 25 of 
1985 be and is hereby stayed until further order. 

(2) That the respondents hereto do not themselves 
hold out or represent that the said resolution has 
validity, force or effect and further that the said 
respondents do not cause or permit any employee 
or agent of the said FLAIEU or any other person 
subject to their direction to hold out that the said 
resolution has validity, force or effect until further 
order. 

(3) That the other parties to application No. 1487 of 
1990 and the said award be served by the 
applicants forthwith with a copy of these orders. 

(4) That no respondent conduct further discussions or 
negotiations or permit or cause the same to occur 
in relation to such awards until further order. 

(5) That there be liberty to apply by any party upon 
24 hours notice in writing to the other party to vary 
or cancel these orders. 

(6) That I determine that any supplementary reasons 
for decision in relation to these orders will issue 
on a date to be fixed." 

Orders (1), (2) and (4) of those orders were appealed 
against by Mr Carter and the other six members of the 
Committee of Management who are aligned with him. As 
a result, pursuant to regulation 6 of the Industrial Appeal 
Court Regulations, the said orders were automatically 
stayed. There was then an application made to the Deputy 
Presiding Judge of the Industrial Appeal Court by the 
applicants to lift the stay. 



The history of these matters is set out in my reasons for 
decision in Green and Others v. Carter and Others (op cit) 
of 20 December 1991. 

Complaints made to support the interim orders sought, 
were based on a number of resolutions set out in the 
document filed herein and described as "Challenged 
Resolutions". 

Inter alia, these resolutions removed Mrs Drake as 
Secretary and replaced her with Mr Robert Johnston 
(Partington). There was some argument over whether Mr 
Johnston (Partington) is eligible, which I do not have to 
determine for the moment. 

It was said, inter alia, that Mrs Drake was declining to 
attend at the registered office. 

As to the question of the variations to the award, these 
stem from a resolution of 6 August 1991 which has been 
challenged. 

The award is now challenged by and on behalf of a 
number of members for whose benefit it was supposed to 
be negotiated, including the applicant (see Green and Others 
v. Carter and Others (op cit)). 

The resolutions are attacked as not having been validly 
made, and, in some cases, made ultra vires the rules or mala 
fides. 

Conclusions. 
It is for the applicants to establish that the interim orders 

should be made. 
However, the underlying concept of the successful litigant 

retaining the fruits of his/her judgment is not applicable to 
reasons for interim orders being issued, mainly because 
there are no fruits of any judgment. 

It seems to me that some consideration should be given 
to what the courts said albeit in relation to an application 
for stay in Re Moore; ex parte Pillar [1991] 65 ALJR 683 
at 685 per Dawson J citing Re Merriman; ex parte ABCE 
and BLF (1984) 53 ALR 440 at 443, namely: — 

"Nevertheless, it is undesirable, particularly in the 
area of industrial relations, that there should be any 
more uncertainty than is necessary concerning the 
position of the parties pending the determination of 
proceedings in this Court." 

In Green and Others v. Carter and Others (op cit) at page 
14 I added to what I said in Brown v. SSTUWA 69 WAIG 
1390 at 1393 and I apply those principles. 

Mr Carter is a member of the Committee of Management 
and has purported to act as President. 

Briefly put, Mrs Drake is the elected Secretary of the 
FLAIEU. 

She has complained in her application about a number of 
things. In particular, these relate to a number of resolutions 
passed by a Committee of Management meeting held at my 
direction on 20 June 1991, after I had made orders in 
application No. 2094 of 1990 (see Carter and Others v. 
Drake 71 WAIG 1809) on 13 June 1991. Those orders are 
set out in the decision in Green and Others v. Carter and 
Others (op cit). I will therefore not repeat them here. 

The orders made in Carter and Others v. Drake (op cit) 
included orders declaring that certain previous resolutions 
of the Committee, establishing 22 St George's Terrace, 
Perth as the registered office of the FLAIEU , were invalid. 

The resolutions passed on 20 June 1991 are alleged to 
have, to a substantial extent, contradicted those orders and 
are attacked on the basis that they were not passed bona 
fides, and, at least as I understand it, were also ultra vires. 

A resolution of the Committee of Management of 
6 August 1991 which authorised or was at least the genesis 
of the consent of the FLAIEU to a variation of the award, 
including the application to vary the award to be heard by 
Kennedy C, is challenged as arising from an invalid 
resolution and as being contrary to the interests of members 
of the FLAIEU employed by the secondnamed intervener, 
Burswood Resort (Management) Ltd (see Green and Others 
v. Carter and Others (op cit) and my reasons set out therein, 
as well as my reasons in the stay proceedings (FLAIEU and 

Others v. Burswood Resort (Management) Ltd and Others 
(unreported) (No. 1644 of 1991) delivered on 6 December 
1991). 

It was not in issue that Mrs Drake has declined to work 
from the office at 22 St George's Terrace, Perth and works 
from her home, 12 Yacht Court, Heathridge, while these 
matters are in issue. 

Matters also in issue include the appointment of Mr 
Robert Johnston (Partington) as an employee and as Acting 
Secretary. 

There is also a document filed herein called "Challenged 
Resolutions" which sets out every resolution of the 
Committee of Management under challenge in the proceed- 
ings proper. The resolutions include, of course, the 
resolution of 6 August 1991 to which I have referred above 
and others. 

The affidavits filed herein on behalf of both sides contain 
substantial evidence of factual dispute. 

Further, changes are purported to have been made by 
resolutions which, in the normal course of events, would not 
have occurred because the hearing and determination of this 
matter would have taken place in October 1991. 

In relation to the office of Secretary, one resolution, 
resolution 3.7 (I use the numbering used in the document 
"Challenged Resolutions"), was to the effect that Mrs 
Drake not be paid until she returned to the registered office 
of the FLAIEU. 

Resolution 3.15 is a resolution of the Committee of 
Management condemning Mrs Drake. 

Resolution 3.18 is a resolution which purports to relate 
to refusals by her to sign cheques. 

Resolution 4.23 of 3 September 1991 (the date that the 
parties informed me of) recites that: — 

"Noting the absence of the Secretary-Treasurer from 
the Registered Office of the Union (3rd Floor, 22 St 
Georges Terrace, Perth) since the 21st June 1991 by 
reason of either or both of her ill health and wilful 
failure to attend to her duties after numerous written 
requests that she do so, the Secretary-Treasurer is 
hereby deemed absent, alternatively incapacitated by 
reason of ill health, from such office, and Mr. R. 
Johnston (Partington) is hereby appointed Acting 
Secretary-Treasurer for a period not exceeding three 
months or such shorter period as the Committee of 
Management shall determine upon receipt of a medical 
fitness certificate in respect of the Secretary-Treasurer 
and a letter from her advising she is fit and willing to 
resume full time duties from the Registered Office, 3rd 
Floor, 22 St Georges Terrace, Perth." 

The Committee also resolved (see resolution 4.24): — 
"In view of the difficulties confronted by the 

Committee of Management in ensuring that the 
Secretary sign cheques for payment of accounts 
authorised by the Committee of Management from the 
union's bank account, the Committee of Management 
authorises the Acting Secretary and the Trustees to 
establish a second account styled the "Liquor Trades 
Union of Workers 1991 Account" to facilitate the 
payment of authorised accounts." 

By resolution 6.11, Mr Johnston (Partington) and Mr 
Carter were authorised to sign and speak on behalf of the 
FLAIEU in the Commission and Mrs Drake's authority to 
act was withdrawn. The Registrar was to be advised of this 
by virtue of resolution 6.12. 

Mrs Drake in her affidavit of 20 December 1991 
(paragraph 14) asserts that she has been carrying out her 
duties at 12 Yacht Court, Heathridge, which is her home, and 
has appeared in the Commission in matter No. 1487 of 1990 
before Beech C, the first application to vary the award. 
There is some evidence there of her ability to carry out her 
work, sufficient to raise an issue. 

In addition, she has complained in previous affidavits of 
the refusal of one or other of the Trustees of the FLAIEU 
to sign cheques, as well as set out her own refusal to do so 
and the reasons therefore. 



I heard lengthy and careful submissions in this matter. It 
was submitted to me by Mr Fiocco that the resolution of the 
Committee of Management of 6 August 1991, consenting 
to the variation of the award, was the basis of the award 
variation ordered by Beech C on 11 October 1991, and is 
the subject of an appeal to the Full Bench by Burswood 
Resort (Management) Ltd on the basis of part of that 
decision, because liberty to apply was granted therein to the 
FLAIEU to relist the matter if the resolution of 6 August 
1991 was found to be invalid. It is that resolution, and much 
that flows from it which was challenged in Green and Others 
v. Carter and Others {op cit) and in the stay proceedings in 
FLAIEU and Others v. Burswood Resort (Management) Ltd 
and Others {op cit). 

The challenge to the validity of the resolution includes an 
assertion that it was a resolution passed contrary to the rules 
and contrary to the expressed view of a majority of members 
of the FLAIEU (see Green and Others v. Carter and Others 
{op cit)). 

There is now the risk that the very event complained about 
and sought to be prevented will be converted to a fait 
accompli by the award variation proceeding. 

Thus, it would seem contrary to s.26(l)(a) and (b) of the 
Act, as well as the principles set out in Green and Others 
v. Carter and Others {op cit), to permit Mr Carter to advance 
the matter further, particularly when a similar order already 
stands in Green and Others v. Carter and Others {op cit), 
albeit that it is the subject of a stay under regulation 6 of 
the Industrial Appeal Court Regulations and an application 
to lift the stay. 

It was also submitted that, because I had made a similar 
order to that sought here in Green and Others v. Carter and 
Others {op cit), that res judicata arose and I could not make 
any stay order in this matter. With respect, I cannot see that. 
There may be sufficient privity of interest, although I am not 
entirely persuaded of that. 

However, because of s.26 of the Act and the requirement 
to determine each matter according to equity, good 
conscience and the substantial merits of the case, I do not 
think that such a doctrine can apply in this jurisdiction. 
However, that would not mean that it might, as a proper 
exercise of discretion, not form a material consideration 
under s.26(l)(a) or s.27(l) of the Act. Put shortly, as a firm 
doctrine, res judicata would appear to be over-borne by 
s.26(l)(a) which requires the application of the considera- 
tions of equity, good conscience and the substantial merits 
of the case. I say that without deciding whether a matter in 
this jurisdiction is a "res" in the terms of the phrase "res 
judicata". 

I do not therefore accept that argument. There is a serious 
matter to be tried and the balance of convenience also 
favours the applicant, as does the equity, good conscience 
and the substantial merits of this application for interim 
orders. 

I amplify that by saying that because it is clearly in issue 
whether the resolution of 6 August 1991 was a valid exercise 
of power under the rules on the evidence and submissions. 

There is no cogent argument that the FLAIEU or the 
Committee of Management will be inconvenienced by such 
an order. There is the question of the employee's inconven- 
ience by virtue of s.26(2) to consider, and the employer's 
inconvenience which was not pressed by Mr Jones on behalf 
of the intervening employer. 

I am therefore satisfied on that basis that the application 
for interim orders should be granted. In that respect s.26(2) 
also applies as to the orders I should make. 

I now turn to the position of Secretary. The fact of the 
matter is that Mrs Drake was "replaced" by Mr Johnston 
(Partington) whose eligibility now is challenged (even if it 
were not previously) on disputed facts, and, it would seem, 
the law. 

There is sufficient evidence that Mrs Drake is transacting 
business, and she is absent from 22 St George's Tferrace, 
Perth because of a dispute that that is in fact the validly 
declared registered office of the FLAIEU. 

There is some evidence that Mrs Drake has not sought 
direction from the Committee of Management. However, 
the matter is complicated by the fact that Mr Carter's 
position as Acting President also is under question. 

There is an issue therefore whether Mrs Drake is absent 
or incapacitated, or whether she is performing her duties and 
is not bound by invalid resolutions. 

True it is that a resolution is valid until it is declared 
invalid. However, that does not affect whether there is a 
serious issue to be tried. There are clearly substantial issues 
of fact and law. 

Further, the balance of convenience favours Mrs Drake 
who has not been paid for some time, who is the elected 
Secretary of the FLAIEU and who has been replaced while 
litigation is current upon a factual dispute and issues of law. 
It is also served by restoring some certainty to the affairs of 
the FLAIEU by attempting to preserve what was the status 
quo (see Re Moore; ex parte Pillar {op cit)). 

In addition, I will make concomitant orders to enable the 
FLAIEU's affairs to be properly transacted by Mrs Drake 
and others. 

My orders too, will, I hope, ensure that these duties will 
be performed as efficaciously as possible in the circum- 
stances. 

The orders I will make will be "until further order" so 
that all parties, including the FLAIEU, in the event that it 
seeks to be joined or is joined as a party, may seek to vary 
them if necessary. 

I would also add that the observations I have made here 
relate purely to the question of interim orders and cannot in 
any way relate to matters for final determination herein. 

Appearances: Mr J.G.M. Fiocco (of Counsel) on behalf 
of the applicant. 

Mr R.E. Turner on behalf of the respondent. 
Mr D.M. Jones as agent on behalf of the interveners. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Harrington Carter 

and 
Marjorie Ann Drake. 

Western Australian Hotels and Hospitality Association Inc 
(Union of Employers) and Burswood Resort (Management) 

Ltd (Interveners). 
No. 1053 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

4 February 1992. 
Order. 

THIS matter having come on for hearing before me on the 
3rd day of February 1992 and having heard Mr J.G.M. 
Fiocco (of Counsel) on behalf of the applicant, Mr R.E. 
Turner on behalf of the respondent and Mr D.M. Jones as 
agent on behalf of the interveners, and having determined 
that my reasons for decision will issue at a future date to be 
advised to the parties, and the parties having spoken to the 
Minutes of Proposed Orders herein, it is this day, the 4th day 
of February 1992, ordered as follows: — 

(1) That leave be and is hereby granted to Burswood 
Resort (Management) Ltd to intervene upon this 
application for interim orders only. 

(2) That the abovenamed applicant, Lynsey Barring- 
ton Carter, be and is hereby ordered to take no 
further steps to advance nor permit nor cause to 
be advanced application 1824 of 1991 which seeks 
to vary the Burswood Island Resort Employees 
Award Nos. A 23 and A 25 of 1985 until further 
order and subject to order (17) hereof. 
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(3) That the said Lynsey Barrington Carter do all 
things necessary to ensure that the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers ("the FLAIEU") not advance directly or 
indirectly the said application. 

(4) That no person other than the said Marjorie Ann 
Drake be or is hereby entitled to act as Secretary 
of the FLAIEU or to carry out any of the duties 
of Secretary as prescribed in rule 13 and elsewhere 
in the rules of the FLAIEU, until further order. 

(5) That the question of the Secretary's role in 
conducting negotiations relating to the terms and 
conditions of employment of members of the 
FLAIEU and industrial affairs and matters be and 
is hereby reserved for further argument upon a 
date to be fixed at the request of the parties either 
or both of them. 

(6) That the said Marjorie Ann Drake be and is hereby 
ordered to comply with all the rules of the 
FLAIEU and all valid and lawful directions of the 
Committee of Management, save and except those 
referred to in order (7) hereof. 

(7) That the said Marjorie Ann Drake be and is hereby 
exempted from complying with all or any of the 
resolutions of the Committee of Management 
referred to as the Challenged Resolutions in the 
document of that name filed herein, or any future 
resolution which seeks to renew those resolutions 
each or all of them, until further order. 

(8) That the said Marjorie Ann Drake perform and 
carry out all of the duties prescribed in rule 13 and 
that no other person except a member of staff 
lawfully delegated by her to perform such duties, 
do so until further order. 

(9) That no other person than the said Marjorie Ann 
Drake represent the FLAIEU in proceedings in or 
before the Commission until further order except 
with the consent of the said Marjorie Ann Drake. 

(10) That the said Marjorie Ann Drake is hereby 
authorised to conduct all of the FLAIEU's 
business from 12 Yacht Court, Heathridge and all 
further meetings of the Committee of Manage- 
ment required to be called by her under the said 
FLAIEU rules, until further order. 

(11) That a copy of this order be served on the 
Registrar and upon the FLAIEU forthwith by the 
abovenamed respondent. 

(12) That the said Maijorie Ann Drake be one of the 
signatories to all cheques drawn on any account 
at any bank in the name of the FLAIEU until 
further order. 

(13) (a) That the said Marjorie Ann Drake do collect 
all of the FLAIEU's mail from its post office 
box at Morley Post Office and deal with it in 
accordance with her duties as Secretary and 
the rules of the FLAIEU. 

(b) That the said Marjorie Ann Drake pay all 
monies payable to the FLAIEU, whether by 
cheque or otherwise, into the account of the 
FLAIEU numbered 360468 at the Hay Street 
Perth branch of Westpac. 

(c) That all of the said mail collected by the said 
Maijorie Ann Drake, including cheques, be 
photocopied and the photocopies be given or 
sent by her to one of the current trustees of 
the said FLAIEU. 

(14) That there be liberty to apply by any party upon 
24 hours notice in writing to the other party to vary 
these orders. 

(15) That specifically there be liberty to the FLAIEU 
to apply should it seek to be joined or be joined 
as a party, to apply to vary these orders. 

(16) That all or any resolutions of the Committee of 
Management or rules of the FLAIEU which might 

prevent the operation of these orders be and are 
hereby suspended in there operation until further 
notice. 

(17) That orders (2) and (3) hereof shall cease to have 
effect if and when the Acting Presiding Judge of 
the Industrial Appeal Court makes an order 
dismissing or refusing to grant the application by 
the respondents to such appeal in appeal No. 1 of 
1992 for an order that proceedings therein, insofar 
as they relate to orders (1), (2) and (4) made in 
application 1529 of 1991 by the President on the 
23rd day of December 1991 are concerned, be no 
longer stayed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake 

and 
Western Australian Hotels and Hospitality Association Inc 

(Union of Employers) (Interveners). 
No. 1053 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

21 February 1992. 
Order. 

THIS matter having come on for an interim orders hearing 
before me on the 31st day of January 1992 and having heard 
Mr J.G.M. Fiocco (of Counsel) on behalf of the applicant, 
Mr R.E. Turner on behalf of the respondent, and Mr D.M. 
Jones as agent on behalf of the intervener, and having made 
directions, it is this day, the 21st day of February 1992, 
ordered and declared as follows: — 

(1) That the application herein for interim orders be 
and is hereby adjourned to 10.00 am on Monday, 
the 24th day of February 1992 for hearing and 
determination save and except for the fol- 
lowing: — 

(a) An application by the respondent for interim 
orders which affect the office of Secretary 
and which relate to an application pertaining 
to variations sought to the Burswood Island 
Resort Employees Award Nos. A 23 and A 
25 of 1985. 

(b) There be liberty to apply to either party upon 
48 hours written notice to the other party to 
bring that portion of the application so 
adjourned on for hearing and determination. 

(2) That the application for interim orders referred to 
in order 1(a) hereof be and is hereby adjourned for 
hearing to 4.15 pm on Monday, the 3rd day of 
February 1992. 

(3) That the respondent, Mrs M.A. Drake, do file and 
serve upon the applicant and intervener a Minute 
of Proposed Interim Order detailing orders sought 
in relation to order (l)(a) hereof on the applicant 
by 9.00 am on Monday, the 3rd day of February 
1992. 

(4) That my reasons for decision hereforth will issue 
upon a date to be determined by me. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Lynsey Harrington Carter 

and 

Marjorie Ann Drake 

and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Mamee Su-Ann Symons, Jeffrey Edward Shore, Antonietta 

Faccioni and Janet Little 

and 

Western Australian Hotels and Hospitality Association Inc 
(Union of Employers) and Burswood Resort (Management) 

Ltd (Interveners). 

No. 1053 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

26 February 1992. 
Order. 

THIS matter having come on for an interim orders hearing 
before me on the 17th day of February 1992 and having 
heard Mr P.M. Nisbet (of Counsel) and with him Mr J.M. 
Fiocco (of Counsel) on behalf of Mr L.B. Carter, Mr N. 
Onofaro, Mr N. Webb, Ms D.B. Lacey, Ms M.S. Symons, 
Mr J.E. Shore, Mrs A. Faccioni and Ms J. Little, Mr R.E. 
Turner on behalf of Mrs M.A. Drake, and Mr D.M. Jones 
as agent on behalf of the interveners, it is this day, the 26th 
day of February 1992, ordered as follows: — 

(1) That the firstnamed respondent be and is hereby 
ordered to file and serve any answering affidavit 
on or before 12 noon on Tuesday, the 18th day of 
February 1992. 

(2) That the applications herein for interim orders be 
and are hereby adjourned until 4.15 pm on 
Tuesday, the 18th day of February 1992. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Harrington Carter 

and 
Marjorie Ann Drake 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Mamee Su-Ann Symons, Jeffrey Edward Shore, Antonietta 

Faccioni and Janet Little. 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Harrington Carter and the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 

Australian Branch, Union of Workers. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch. Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Harrington Carter, Donna Beverley Lacey, Natale 

Onofaro, Marnee Su-Ann Symons, and Jeffrey Edward 
Shore. 

No. 1479 of 1991. 

Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 
and 

Lynsey Harrington Carter, Janet Little, Antonietta Faccioni, 
Donna Beverley Lacey, Natale Onofaro and Jeffrey Shore. 

No. 1529 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

26 February 1992. 

Order. 

THIS matter having come on for a directions hearing before 
me on the 17th day of February 1992 and having heard Mr 
P.M. Nisbet (of Counsel) and with him Mr J.M. Fiocco (of 
Counsel) on behalf of Mr L.B. Carter, Mr N. Onofaro, Mr 
N. Webb, Ms D.B. Lacey, Ms M.S. Symons, Mr J.E. Shore, 
Mrs A. Faccioni and Ms J. Little, Mr R.E. Turner on behalf 
of Mrs M.A. Drake, Mr E.M. Green, Mr J.J.Carter and Ms 
S. DeSilva, and having determined that reasons for decision 
will issue at a future date, it is this day, the 26th day of 
February 1992, ordered as follows: — 

(1) That application No. 1053 of 1991 herein and 
application Nos. 1529 of 1991,1478 of 1991,1479 
of 1991 and 127 of 1992 be heard and determined 
together on the 24th, 25th, 26th, 27th, 28th days 
of February 1992 and the 3rd, 4th, 5th, 6th, 10th, 
11th and 13th days of March 1992 at 10.00 am. 
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(2) That whereas I made orders inter alia on the 9th 
day of September 1991 in application No. 1053 of 
1991 as follows: — 

"(7) That the respondent do serve upon the 
Federated Liquor and Allied Industries Em- 
ployees' Union of Australia, Western Austra- 
lian Branch, Union of Workers (the Union) 
and Natale Onofaro, Norman Webb, D. 
Lacey, Marnee Su-Ann Symons, Jeffrey 
Edward Shore, Antonietta Faccioni, Janet 
Little, members of the Committee of Man- 
agement, copies of all documents filed 
herein, including this order, on or before 
Friday the 13th day of September 1991. 

(8) That the said above described members of the 
Committee and the said Union be, and are 
hereby joined as third parties hereto until 
such time as I have heard their submissions, 
if any, on that question, or until further order 
in that regard. 

(9) That those persons named in paragraph 7 and 
8 hereof are hereby ordered, should they wish 
to be heard in this matter, to file and serve 
upon all other parties hereto an Answer 
and/or Counter Proposal within five days of 
the date of service." 

I now order that the abovenamed union and the 
above named individuals be and are hereby joined 
as respondents to and in each of the application 
Nos. 1053 of 1991, 1478 of 1991, 1479 of 1991, 
1529 of 1991 and 127 of 1992, provided that such 
order does not aply to any of the said applications 
where the union or any of the above named are 
already named as or have been joined as respon- 
dents, on and from the 17th day of February 1992. 

(Sgd.) P.J. SHARKEY, 
.S.l President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Harrington Carter 

and 
Marjorie Ann Drake 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Marnee Su-Ann Symons, Jeffrey Edward Shore, Antonietta 

Faccioni and Janet Little. 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter and the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers and Natale Onofaro, 

Norman Webb, Donna Beverley Lacey, Marnee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Barrington Carter, Donna Beverley Lacey, Natale 

Onofaro, Marnee Su-Ann Symons, and Jeffrey Edward 
Shore. 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT, 

P.J. SHARKEY. 
28 February 1992. 

Reasons for Decision. 
THE PRESIDENT: When the hearing of these matters 
proper commenced on 24 February 1992, Mr Nisbet (of 
Counsel) advised me for the first time that he would be 
making a submission that I ought to disqualify myself for 
ostensible or apparent bias. 

These matters involve applications under s.66 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

The submission by Mr Nisbet on behalf of his clients was 
that by a number of dicta in reasons for decision, by remarks 
in discussion with Counsel, and for other reasons which he 
submitted, I had demonstrated an ostensible or apparent 
bias, and should disqualify myself. Indeed, that was his 
application. 

There are a number of facets of the submission with which 
I propose to deal hereunder. 

I have considered all of the submissions put to me in this 
matter, but it is not possible to refer to each portion of the 
material to which I was referred, nor is it necessary for me 
to refer to every reason advanced to me as to why I should 



adopt or not adopt a certain course, or set out every reason 
why I should adopt or refuse to adopt a certain course (see 
FMWU v. HSOA 65 WAIG 2033 at 2034 per Brinsden J). 

Those dicta or comments or other matters which Mr 
Nisbet submits are evidence of bias are referred to in some 
detail hereunder, and I will, because of the length of 
transcripts and reasons for decision, not reproduce them in 
full in these reasons. 

History. 
A proper understanding of this matter and the context in 

which these submissions were made, although it is well 
documented in the files of this Commission, involves the 
following history. 

In Carter and Others v. Drake 71 WAIG 1788 at 
1809-1810 (application No. 2094 of 1990) a number of 
orders were made by me on 13 June 1991. 

On 20 June 1991, at a meeting ordered by me, the 
Committee of Management passed a number of resolutions 
which are now complained about by Mrs Drake and other 
members of the Committee of Management of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers (hereinaf- 
ter referred to as "the FLAIEU"). 

Mrs Drake is and was the Secretary of the FLAIEU, and 
was the President of the FLAIEU until orders made by me 
in application No. 965 of 1991. 

Mr Carter, who is a member of the Committee of 
Management, brought application No. 1053 of 1991 under 
s.66 of the Act on 11 July 1991. 

The other individual respondents abovenamed, except 
Mrs Drake, are and were members of the Committee of 
Management. 

It was to be heard and determined on 9, 10 and 11 
September 1991, but was adjourned pending an appeal 
against interim orders. 

Since then, application Nos. 1478 and 1479 of 1991 and 
127 of 1992 have been filed by Mrs Drake, and application 
No. 1529 of 1991 by other applicants. 

In addition, Mr Carter filed application No. 965 of 1991, 
which has been heard and determined. 

Application Nos. 1481 and 1482 of 1991 were filed by 
Mrs Drake. Application No. 1481 of 1991 has been 
adjourned sine die and application No. 1482 of 1991 has 
been adjourned sine die pending an appeal to the Industrial 
Appeal Court. 

No other application has been heard and determined, yet 
although there have been a plethora of applications to 
adjourn, applications for directions and for interim orders. 

In addition, there have been appeals by Mr Carter and 
others in relation to a number of decisions in these matters, 
including interim orders numbering eight appeals in all, 
some of which are to be determined and some of which have 
been withdrawn. 

It is against the background of this litigation over 
approximately seven months that these matters arise. 

Bias —Principles. 
I was referred to a large number of authorities in this 

matter, all of which I have taken account of. 
(1) The major principle has been set out in Grassby 

v. The Queen (1989) 168 CLR 1 by Dawson J and 
in a number of cases, but, in particular, in Livesey 
v. NSW Bar Association (1983) 151 CLR 288 at 
294-295 by the unanimous judgment of the High 
Court where their Honours said: — 

"In a case such as the present where there is 
no allegation of actual bias, the question 
whether a judge who is confident of his own 
ability to determine the case before him fairly 
and impartially on the evidence should refrain 
from sitting because of a suggestion that the 
views which he has expressed in his judgment 
in some previous case may result in an 
appearance of pre-judgment can be a difficult 
one involving matters "of degree and particular 

circumstances may strike different minds in 
different ways" (per Aickin J in Shaw (24)). If 
a judge at first instance considers that there is 
any real possibility that his participation in a 
case might lead to a reasonable apprehension of 
pre-judgment or bias, he should, of course, 
refrain from sitting. On the other hand, it would 
be an abdication of judicial function and an 
encouragement of procedural abuse for a judge 
to adopt the approach that he should automati- 
cally disqualify himself whenever he was 
requested by one party so to do on the grounds 
of a possible appearance of pre-judgment or 
bias, regardless of whether the other party 
desired that the matter be dealt with by him as 
the judge to whom the hearing of the case has 
been entrusted by the ordinary procedures and 
practice of the particular court. Once it is 
accepted that a judge should not automatically 
stand aside whenever he is requested so to do, 
it is inevitable that appellate courts, removed 
from the pressure of a possible need for 
immediate decision and enjoying the advan- 
tages both of hindsight and, conceivably, 
further material and information, will on occa- 
sion conclude that a decision of a judge at first 
instance that he should sit was mistaken and has 
resulted in a situation where one of the parties 
of a fair-minded observer might entertain a 
reasonable apprehension of bias or pre-judg- 
ment. Such a conclusion does not involve any 
personal criticism of the judge at first instance 
or any assessment of his qualities or of his 
ability to have dealt with the case before him 
fairly and without pre-judgment or bias. It is 
simply an instance of the ordinary working of 
the appellate process in which the views of the 
judges who constitute the appellate court 
prevail over the views of the judge or judges 
who constituted the court from which the 
appeal is brought." 

(2) I also cite from the judgment of Kirby P in S & 
M Motor Repairs Pty Ltd and Others v. Caltex Oil 
(Australia) Pty Ltd and Another (1988) 12 
NSWLR 358 at 361, the last paragraph of which 
reads as follows: — 

"Because the case is not one of actual bias, 
it must be treated in that class of disqualifica- 
tion for bias which defends the principle that 
judges are disqualified where, although not 
actually bias against parties before them, a 
reasonable apprehension exists, upon an objec- 
tive appraisal of the materials before the 
reviewing court, the fair minded persons could 
consider that the judge might not resolve the 
questions before him with a fair and unpreju- 
diced mind: R v. Watson; Ex parte Armstrong 
(1976) 136 CLR 248 at 263. That is the 
preliminary point which the appellants raised 
before his Honour. They press it upon this 
Court. As will be shown, Bryson J rejected the 
point. He proceeded to deal with the case before 
him on the merits as he saw them. He made 
orders. A refusal to disqualify himself as a 
judge in the proceedings appears not to be a 
decision of a kind against which an appeal lies. 
Barton v. Walker [1979] 2 NSWLR 740. 
Accordingly, having raised the point, and his 
Honour having ruled on it, the trial before 
Bryson J continued to conclusion. The appel- 
lants then appealed. They have challenged 
various other aspects of the orders finally made 
by his Honour. But at the outset of their appeal 
is the challenge which is determinative in the 
way in which I approach the matter. It concerns 
his Honour's refusal to disqualify himself. If he 
should have done so, it goes without saying that 
the appellants did not have a trial according to 



the law. The essence of such a trial is its 
conduct by (relevantly) a judge who is not 
disqualified by the reasonable suspicion of fair 
minded persons who would have concluded, in 
the circumstances, that he "ought not to sit": 
see Metropolitan Properties Co (FGC) Ltd v. 
Lannon [1969] 1 QB 577 at 599." 

(3) Of particular interest is the standard of sophistica- 
tion required of the reasonable observer which is 
described in S & M Motor Repairs Pty Ltd and 
Others v. Caltex Oil (Australia) Pty Ltd and 
Another (op cit) at page 374 per Kirby P and reads 
as follows: — 

"What can it be said that reasonable observ- 
ers who, it seems, are to be taken to have some 
knowledge about our system of judicial ap- 
pointment, would think of the impartiality of 
his Honour in participating in the present case, 
knowing of his past association with one of the 
parties over so many years and in so many 
cases? It is not simply a matter of the 
apprehension of the appellants although, ac- 
cording to R v. Watson, this may be taken into 
account. Nor are the suspicions of the ultra 
sensitive, paranoid or cynical to be the applica- 
ble standard. That standard is provided by 
reasonable observers or, if the quaint phrase of 
older and English judgments is preferred, 
"right-minded people"." 

(4) Other helpful dicta are those which appear in 
Vakauta v. Kelly (1989) 63 AUR 610 at 613:- 

"Unfortunate or not, it is virtually unavoida- 
ble that a judge, sitting in a jurisdiction such as 
that in which the trial judge was sitting, should 
form some view concerning a party appearing 
in case after case and of the expert witnesses 
habitually called by that party. But, as was 
pointed out in R v. Commonwealth Conciliation 
and Arbitration Commission; Ex parte Angliss 
Group (1969) 122 CLR 546 at 554; a fair and 
unprejudiced mind "is not necessarily a mind 
which has not given thought" to relevant 
matters or one which, having thought about 
them, "has not formed any views or inclination 
of mind upon or with respect" to them. 

The question is, therefore, not whether the 
learned trial judge had preconceived views 
arising from his previous experience, but 
whether his preconceptions were of such a kind 
or were so expressed as to lead a reasonable 
person to apprehend that he was unable to 
approach the resolution of the case in a fair and 
even-handed manner without any inclination 
towards one side or the other." (my emphasis) 

(5) (a) In addition, in Re Polites; ex parte Hoyts 
Corporation Pty Ltd (1991) 65 AUR 445, the 
joint judgment of Brennan, Gaudron and 
McHugh JJ at page 448, refers to the 
principle as set out in Livesey v. NSW Bar 
Association (op cit) at pages 293-294 in these 
terms: — 

"[The] principle is that a judge should 
not sit to hear a case if in all the 
circumstances the parties or the public 
might entertain a reasonable apprehension 
that he might not bring an impartial and 
unprejudice mind to the resolution of the 
question involved in it ... Although state- 
ments of the principle commonly speak of 
'suspicion of bias', we prefer to avoid the 
use of that phrase because it sometimes 
conveys unintended nuances of meaning." 

(b) In applying this test, it is necessary to bear 
in mind the caution expressed by Mason J in 
Re JRL; ex parte CJL (1986) 161 CLR 342 

at 352 as set out in Re Polites; ex parte Hoyts 
Corporation Pty Ltd (op cit) at page 448: — 

"It seems that the acceptance by this 
Court of the test of reasonable apprehen- 
sion of bias in such cases as Watson (1976) 
136 CLR 248 and Livesey has led to an 
increase in the frequency of applications 
by litigants that judicial officers should 
disqualify themselves from sitting in par- 
ticular cases on account of their participa- 
tion in other proceedings involving one of 
the litigants or on account of conduct 
during the litigation. It needs to be said 
loudly and clearly that the ground of 
disqualification is a reasonable apprehen- 
sion that the judicial officer will not decide 
the case impartially or without prejudice, 
rather than that he will decide the case 
adversely to one party. There may be many 
situations in which previous decisions of 
a judicial officer on issues of fact and law 
may generate an expectation that he is 
likely to decide issues in a particular case 
adversely to one of the parties. But this 
does not mean either that he will approach 
the issues in that case otherwise than with 
an impartial and unprejudiced mind in the 
sense in which that expression is used in 
the authorities or that his previous deci- 
sions provide an acceptable basis for 
inferring that there is a reasonable appre- 
hension that he will approach the issues in 
this way." (my emphasis) 

(c) That part of Mason J's judgment in Re JRL; 
ex parte CJL (op cit) at page 352 goes on to 
say: — 

"In cases of this kind, disqualification 
is only made out by showing that there is 
a reasonable apprehension of bias by 
reason of prejudgment and this must be 
"firmly established" ... Although it is 
important that justice must be seen to be 
done, it is equally important that judicial 
officers discharge their duty to sit and do 
not, by acceding too readily to suggestions 
of appearance of bias, encourage parties to 
believe that by seeking the disqualification 
of a judge, they will have their case tried 
by someone thought to be more likely to 
decide the case in their favour." 

(d) In other words, the duty of a judge to 
disqualify himself for proper reason is 
matched by an equal duty not to disqualify 
himself save for a proper reason. Parties 
ought not to be encouraged to believe that, 
by an application for the disqualification of 
a judge, they can have their case heard by a 
judge thought to be more likely to decide a 
case in their favour. 

(6) Dixon CJ, Williams, Webb and Fullagar JJ in R 
v. Australian Stevedoring Industry Board; ex parte 
Melbourne Stevedoring Co Pty Ltd (1953) 88 
CLR 100 at 116 also referred to Re Polites; ex 
parte Hoyts Corporation Pty Ltd (op cit) at page 
448 and said: — 

"When bias of this kind is in question, as 
distinguished from a bias through interest, 
before it amounts to a disqualification, it is 
necessary that there should be strong grounds 
for supposing that the judicial or quasi-judicial 
officer has so acted that he cannot be expected 
fairly to discharge his duties. Bias must be 
Teal'. The officer must so have conducted 
himself that a high probability arises of a bias 
inconsistent with the fair performance of his 
duties, with the result that a substantial distrust 
of the result must exist in the minds of 
reasonable persons. It has been said that 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 739 

'preconceived opinions —though it is unfortu- 
nate that a judge should have any —do not 
constitute such a bias, nor even the expression 
of such opinions, for it does not follow that the 
evidence will be disregarded', per Charles J, R 
v. London County Council; Ex parte Empire 
Theatre (1984) 71 LT 638 at 639." 

(7) In Russell v. Duke of Norfolk and Others [1949] 
1 All ER 109 at 118 Tucker U said:- 

"The requirements of natural justice must 
depend on the circumstances of the case, the 
nature of the inquiry, the rules under which the 
tribunal is acting, the subject-matter that is 
being dealt with, and so forth." 

(8) Further, in Adamopoulos; ex parte Adamopoulos 
(1987) 73 ALR 603 at 606 Wilson J observed:- 

"Prohibition is not available for every 
display of judicial insensitivity or impetuosity. 
From time to time judges may act in a manner 
which causes considerable disquiet and distress 
to a party or parties, but it is quite clear that not 
every such occasion will warrant the remedy of 
prohibition". 
(For examples of a pre-determined attitude to 

a participant see R v. Maurice and Others; ex parte 
Attorney General (NT) and Another (1987) 73 
ALR 123 (Federal Court of Australia)). 

(9) In Vakauta v. Kelly (op cit), Brennan, Deane and 
Gaudron JJ agreed with Toohey J who held (see 
page 618): — 

"There is no reason why, in authority or in 
principle, a litigant who is fully aware of the 
circumstances from which ostensible bias 
might be inferred, should not be capable of 
waiving the right later to object to the judge 
continuing to hear and dispose of the case." 

(10) Gaudron and McHugh JJ, referring to the question 
of ostensible bias in Laws v. Australian Broadcast- 
ing Tribunal [1990] 170 CLR 70 at 100, said:- 

"A reasonable bystander does not entertain 
a reasonable fear that a decision-maker will 
bring an unfair or unprejudiced mind to an 
inquiry merely because he has formed a 
conclusion about an issue involved in the 
inquiry ... When suspected prejudgment of an 
issue is relied upon to ground the disqualifica- 
tion of a decision-maker, what must be firmly 
established is a reasonable fear that the deci- 
sion-maker's mind is so prejudiced in favour of 
a conclusion already formed that he or she will 
not alter that conclusion irrespective of the 
evidence or arguments presented to him or 
her." 
Their Honours cited R v. Commonwealth 

Conciliation and Arbitration Commission; ex 
parte Angliss Group (1969) 122 CLR 546 at 554 
and the well known dictum in that case. 

(11) I also refer to the dicta of Deane J in Laws v. 
Australian Broadcasting Tribunal (op cit) at page 
90 which I set out at page 34 hereof, in full. 

Matters of Alleged Bias. 
In relation to the transcript of proceedings before me of 

23 July 1991 in application No. 1053 of 1991, this was an 
application by Mr Carter for interim orders in which Mr 
Fiocco appeared for Mr Carter. 

I was taken to pages 28-29 of that transcript. The concern 
which Mr Nisbet expressed was that I was there concerned, 
so he submitted, lest the interim relief Mr Carter was seeking 
might involve me in making orders contrary to those which 
I had made in application No. 2094 of 1990. A fair minded 
observer would see that as legitimate. 

My reasons for decision in application No. 1053 of 1991 
dated 29 July 1991 (unpublished) were then adverted to by 
Mr Nisbet. 

The submission was that I was, in those reasons for 
decision, touching upon and appearing to publish a point of 
view which went to the very subject matter of these 
proceedings. This was because (although it is not explicitly 
made out), so the submission went: — 

(1) I said that there was a resolution to appoint 22 St 
George's Terrace, Perth as the registered office, 
when I had made an order seven days beforehand 
striking down a similar resolution. 

(2) I said that a similar observation applied to Mr 
Robert Johnston (Partington) who is the subject of 
an order dated 13 June 1991 in application No. 
2094 of 1990, order (4)(l)(i) on pages 1809-1810, 
in the following terms (see 71 WAIG 1809): — 
"(1) That the applicants do immediately cease and 

refrain from: — 
(i) Holding out that Mr Bob Johnston, Mr 

Bill Johnston, Ms Kate Doust or any 
person not duly appointed is entitled to 
represent the Union as organiser or that 
Mr Bill Baxter is entitled to act on 
behalf of the Union other than where 
instructed to do so by the Committee of 
Management or the respondent, and he 
is eligible so to act." 

I also point out that order (4)(3) at 71 WAIG 1810 is to 
the effect that: — 

"That the respondent, Marjorie Ann Drake, observe 
the Union Rules and carry out her duties as Secretary 
from 12 Yacht Court, Heathridge until the Union is able 
to occupy a registered office determined in accordance 
with Rule 5." 

It is that determination, amongst others, which is in 
question in this matter, and it was certainly material for me 
to consider what orders were made and whether there was 
a conflict determining whether I would make the interim 
orders sought by Mr Carter, which included an interim order 
permitting payment of rent at 22 St George's Terrace, Perth, 
and orders requiring Mrs Drake to report there for duty. 

In fact, in emphasising that these matters related to an 
application for interim orders, I said that it would seem to 
me not to be in accordance with equity, good conscience and 
the substantial merits of the case to make orders (inter alia), 
and I would not make interim orders, inter alia, without 
"perhaps, making a number of other interim orders 
including orders relating to the resolutions which purported 
to vary the orders made by me and the subject of appeal" 
(reasons for decision of 29 July 1991 at page 5). 

In fact, my reasons for decision in application No. 1053 
of 1991 dated 29 July 1991, to which Mr Turner took me, 
referred to the question of any relationship between the 
orders, which it was relevant to do, and to demonstrate that 
I did not foreclose or purport to pre-determine these matters, 
at least in the eyes of a fair minded observer. The reasons 
reveal that I said the following at page 4 of those reasons 
for decision: — 

"The difficulty with that is that there is a quarrel 
with the legitimacy of the fixing of the registered office 
at 22 St George's Terrace in view of the existence of 
a currently valid order holding that a resolution, 
previously made, to that effect, was invalid. The same 
applies to Mr Bob Johnston's appointment and any 
directions as to his duties. 

For that reason, until the matter is resolved, I would 
not be disposed to make any interim order to that effect. 
That is not to say that circumstances might arise of 
which I might take a different view." (my emphasis) 

A fair minded observer would see that I was there 
attempting to weigh all matters, but in the circumstances 
was not disposed to make an interim order, because of the 
matters in issue. 

In my reasons for decision of 29 July 1991 in application 
No. 1053 of 1991 at page 4 there are views expressed by me 
in similar terms in relation to the payment of rent and Mr 
Robert Johnston's (Partington's) position (see the third 
paragraph). 
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That there is a similarity in the terms of the resolutions 
passed to those struck down as invalid seven days before, 
is a relevant consideration, but no pre-determination is 
apparent on a fair reading of all of the decision by a fair 
minded observer. 

Indeed, I note on page 4 of those reasons for decision of 
29 July 1991 in application No. 1053 of 1991 that it would 
seem to me not in accordance with equity, good conscience 
and the substantial events (merits) of the case to make 
interim orders, inter alia, without, perhaps, making a 
number of other interim orders, including orders relating to 
the resolutions which purported to vary the orders made by 
me and the subject of appeal. 

Further, I say at page 5 of my reasons for decision of 29 
July 1991 in application No. 1053 of 1991: — 

"On the principles set out in Thomas James Brown 
v. President, SSTU and Others 69 WAIG 1390 at 1393 
and for those reasons, I am not disposed to make any 
such orders at present. However, it is open to the parties 
to make or renew any application for an interim order 
at any time. However, this application for interim 
orders is, for those reasons, dismissed. 

It may be that there are reasons why I should make 
interim orders or final orders in relation to these matters, 
however, they have not yet been demonstrated to me." (my 
emphasis) 

That, I think, would make it palpably clear to a fair 
minded observer that the matters I was considering were 
only for the purposes of whether I ought to make interim 
orders or not, and that I had reached no final conclusion. 
Indeed, that is expressly said. 

I was then taken to the transcript of proceedings of 2 
September 1991 in application No. 1053 of 1991 at page 52 
and the following pages. 

Mr Nisbet's complaint was that my references to the 
resolutions of 20 June 1991, particularly, constituted an 
appearance of pre-determination of the matters before me. 

In the course of it, I referred to resolutions which appeared 
in similar form to the resolutions of 20 June 1991 (see page 
53 of the transcript of proceedings of 2 September 1991). 

However, these matters were raised as questions and as 
statements made in the course of discussion with Counsel, 
and asking what weight ought to be given to them as matters 
of equity, good conscience and the substantial merits of the 
case in deciding whether to make interim orders or not. This 
included reference to the question of any subverting of 
orders and findings made in application No. 2094 of 1990. 
That this was a discussion with Counsel was emphasised in 
the second last paragraph at page 56 of the transcript of 
proceedings of 2 September 1991 where I said: — 

"I was drawn to that, Mr Dixon, by your reference 
to certain passages in the orders and it then crossed my 
mind that might be a relevant matter and if there is even 
a tincture a (sic) relevancy about it that 1 ought to raise 
it with you." 

Mr Nisbet took me to a couple of statements which should 
not be read out of context in the course of a total exchange 
where matters were on a fair reading being put to Mr Dixon 
for his comment, including the reference to the subverting 
of orders which is clearly in the context of the dialogue 
being conducted. 

In addition, I was taken to pages 72-73 and 78-79 of the 
transcript of proceedings of 2 September 1991. 

I put to Mr Dixon and Mr Timer at those pages for 
consideration whether I should order an investigation and 
report on financial matters by the Registrar as part of interim 
orders to be made. Mr Dixon and Mr Turner answered me. 
A problem had arisen about the non-payment of cheques and 
other financial matters. Again, all of the pages have to 
receive a fair reading and isolated phrases or passages do not 
assist. 

Mr Dixon took some exception to this matter being raised 
when it had not been raised by the parties, which is, of 
course, not something which prevents the making of orders 
by this Commission under s.26(l), s.27(l)(v), s.28 and 
s.26(2), but subject to s.26(3) of the Act, nor does it prevent 

me raising a matter for comment by Counsel. Indeed, I then 
mentioned s.27 and s.26(3) and my obligation to put matters 
to the parties. 

It is quite clear that I put these matters to Mr Dixon and 
Mr Turner on the basis that there was difficulty over 
accounts and cheques not being paid (see the fourth 
paragraph on page 78 and the fourth paragraph on page 80 
of the transcript of proceedings of 2 September 1991). On 
page 80 I said: — 

"And before me are documents which relate to 
difficulties with the cheques and it occurs to me that 
it may well obviate a lot of trouble if those matters are 
sorted out by the registrar, but on reflection I might 
form the view that that should not occur. But I am 
happy to hear from you gentlemen on that and I think 
I would have been remiss had I not given you the 
opportunity." 

There is a clear and palpable appearance of matters being 
put in argument on which no conclusion was reached, 
supported by the fact that no order was made in relation to 
these matters upon reflection. On a fair reading, by a fair 
minded observer, of all the transcript, there could be no 
question of any pre-determination or pre-conception. 

I made some comment to Mr Dixon, quite rightly, that this 
jurisdiction was not that of a common law court prior to 
1873, which is, I would have thought, an obvious one, and 
could in no way, on any fair reading by a fair minded 
observer, be exceptionable. 

There was no question of criticism of Mr Dixon raised in 
the course of these proceedings, even if criticism were to be 
equatable always with bias, which it is not. Indeed, there will 
be occasions, hopefully few, when Counsel may deserve 
criticism and it is the Bench's duty to administer it. 

I was then taken to my reasons for decision of 6 
September 1991 for refusing interim relief sought by Mr 
Carter in application No. 1053 of 1991. 

The submission by Mr Nisbet was that I had there refused 
to order that Mr Robert Johnston's (Partington's) wages be 
paid, and had relied on Mrs Drake's submissions that my 
orders of 13 June 1991 were determinative. I do not think 
that a fair reading reveals that at all. 

My reasons should be read as a whole. They include 
reference to quarrels with resolutions passed on 20 June 
1991, reference to my concern about foreclosing on factual 
matters "which I would have to determine later", and, 
indeed, the whole of the last three paragraphs of my reasons 
for decision of 6 September 1991 in application No. 1053 
of 1991, to which Mr Turner took me, reveal an intention, 
to a fair minded observer, that the matters that I considered 
relate only to interim orders, and that there is in no way any 
foreclosure upon future argument or evidence. There is no 
question there of pre-determination. The last three para- 
graphs of my reasons for decision read as follows: — 

"There is a substantial matter to be tried, and in this 
case, I should not foreclose upon what might be the 
result of the substantial hearing at this time. 

It may well be that circumstances change in the 
course of the hearing of this matter, or at some other 
time, which require me to make an interim order, but 
that is not so now. In the circumstances, the application 
for interim relief is dismissed. 

However, there is a right in either party to renew 
such application." 

Paragraph 3 on page 3 of my reasons for decision of 6 
September 1991 in application No. 1053 of 1991 are even 
more indicative of that, because they refer to the fact that 
the matter. No. 1053 of 1991, was to be heard on 9, 10 and 
11 September 1991 and include a reference to the danger of 
foreclosing, inter alia, in relation to questions of financial 
matters implicitly recognising the imminent hearing and 
determination of matters finally. I set that paragraph out in 
full hereunder, since it illustrates what I say: — 

"To order, when the matter is to be heard on the 9th, 
10th and 11th of September 1991 and when matters 
which are clearly in dispute to be resolved in a manner 
which is finally sought upon the merits, gives rise to 
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the danger that I will have foreclosed upon those 
matters which are now before me with irreversible 
consequences in the granting of an interim order. I say 
this having regard to disputes about financial matters 
and the legitimacy of their purposes as well as disputes 
about the calling of meetings, which are equally in 
issue." 

I, therefore, dismissed the application for interim relief 
three days before the matter proper was to be heard and 
determined. 

On 20 September 1991, No. 1053 of 1991 having been 
adjourned from 9 September 1991, was adjourned because 
of an appeal against other orders of 12 September 1991. 

I now turn to application No. 1529 of 1991, which is an 
application by Mr Ellis Mervyn Green and others against the 
respondents, and which, inter alia, attacks resolutions of the 
Committee of Management purported to have been passed 
by the majority of the Committee of Management who 
(except for Mr Carter in application No. 1053 of 1991) are 
respondents to all of these applications. 

The application, in particular, related to a resolution of 6 
August 1991 by which the Committee of Management 
purported to authorise the FLA1EU to enter into a consent 
to vary an award with Burswood Casino in relation to union 
members employed there, which, of course, include Mrs 
Drake, Mr Turner and the applicant, Mr Green and other 
applicants in application No. 1529 of 1991. 

There was an oblique reference to my declining to 
consolidate some applications there which I think was 
referred to only for the purposes of the narrative by Mr 
Nisbet. 

Interim orders were sought in that matter which I made 
and I delivered reasons for decision on 20 December 1991, 
which Mr Nisbet said led to an appearance of pre- 
determination. This was because it contained, he said, errors 
of fact, and there was not, he submitted, sufficient evidence 
to support a finding that the resolutions passed on 20 June 
1991 were not passed bona fide. 

Again one should read all of the reasons. The application 
by Mr Green and his co-applicants invited me to strike down 
the resolutions complained of as void, which I declined to 
do on the basis that this would be foreclosing on what was 
before me. 

The findings of fact which were said to be in error appear 
in the first two paragraphs on page 9 of my reasons for 
decision of 20 December 1991 in application No. 1529 of 
1991. 

I would say firstly that to a fair minded observer they 
would not appear to be material to my conclusions, because 
the questions to which they relate were set aside for further 
submissions (see page 21, paragraph (5) which provides as 
follows): — 

"As to whether there should be an order preventing 
the respondents from holding out or causing or 
permitting to hold out that Robert Partington, Marie 
Potkura or William Baxter were validly appointed 
officers or officials of the FLAIEU, that is a matter for 
further submissions upon the speaking to the minutes 
herein. In addition, I will hear submissions as to any 
further orders to be included." 

In the end, having asked for further submissions on those 
matters, and having heard them on 23 December 1991, no 
order was made which related to them, and Mr Nisbet's 
submission that because I had declined to correct those 
findings of fact which were said to be in error, on a speaking 
to the minutes, (putting aside the fact that it may not be 
appropriate to make such submissions on speaking to the 
minutes), could not be apparent to a fair minded observer. 
In particular, there was no determination of relevance. In any 
event, errors of fact are now appropriately matters for 
appeal. 

Those reasons for decision included these references (see 
page 20 of those reasons for decision dated 20 December 
1991 in application No. 1529 of 1991), which set out plainly 

that the resolutions will only be dealt with finally upon final 
hearing and determination: — 

"Firstly, let me say that I will not make an order 
declaring the resolutions void. There is not sufficient 
material before me, and it would foreclose on the 
subject of the application. Further, it is not the question 
which I am asked." (my emphasis) 

In my reasons for decision of 20 December 1991 in 
application No. 1529 of 1991 I considered the question of 
whether there was a serious issue to be tried, and the balance 
of convenience. Again, there was no semblance of any final 
determination, at least apparent, in my opinion, to a fair 
minded observer. 

Next, Mr Nisbet referred me to proceedings relating to the 
stay of operation of the award before me in application No. 
1643 of 1991, a matter in which Mrs Drake and others were 
applicants, and which was brought under s.49(ll) of the Act. 
I think that a fair minded observer would be hard put to see 
the relevance of my deciding that as a matter of law the 
validity of the appeal was not a question for me as President, 
but for the Full Bench, to Mr Nisbet's submissions. 

The Full Bench heard the appeal by Mrs Drake and others 
against the Burswood Award in appeal No. 1644 of 1991, 
and the Full Bench, of which I was President, dismissed the 
appeal as incompetent. 

Out of all of this, Mr Nisbet says (see page 464 of the 
transcript of proceedings of 24 February 1992): — 

"... the chain of proceedings before you gives rise 
to, in our respectful submission, a reasonable apprehen- 
sion that fair-minded persons could consider that your 
Honour might —and I stress that word "might" 
again — not resolve the questions before you with a fair 
and unprejudiced mind because of a predetermination 
that your Honour has arrived at in the course of the 
case, those being the tests on the submissions suggested 
by the High Court." 

Mr Nisbet then took me to proceedings in application 
Nos. 1478 and 1479 of 1991, and quite inappropriately, as 
he was good enough to agree, attempted to introduce the 
perceptions of himself and other Counsel. 

He then drew my attention to the transcript of proceedings 
of 1 October 1991 in application Nos. 1478, 1479 and 1482 
of 1991 (pages 18-21) which he said contained apparent 
criticisms of himself as Counsel. He did not submit that if 
there were criticisms, those criticisms were unfair, or might 
be seen by a fair minded observer to be unfair. A fair reading 
of pages 18-21 shows that some problems arose in my mind 
with aspects of Mr Nisbet's submissions. The nature of the 
proceedings is best seen if one examines the transcript of 
proceedings of 2 October 1991, in application No. 1478 of 
1991, which follows the remarks about which Mr Nisbet 
complains on 1 October 1991, and the two days of transcript 
should be read as a whole. 

The reasons for decision also set out the complete picture 
in a matter involving the listing of a matter for a directions 
hearing in accordance with s.27 and s.28 of the Act (see 
pages 16-17 of the transcript of proceedings of 1 October 
1991). 

A fair minded observer might have concluded that the 
whole of the submission by Mr Nisbet was one of a technical 
nature, but that criticism was not made, and even if it were, 
it would not, to a fair minded observer, demonstrate any 
pre-determination or pre-judgment of issues as a whole. 

The proceedings of 2 October 1991, indeed, demonstrate 
a lack of criticism of anyone, even if it could be said that 
remarks set out earlier were any criticism and not some 
discussion of the matter. A fair minded observer would note 
that there was no complaint made alleging any other 
criticism subsequently. The second paragraph on page 14 of 
the transcript of 2 October 1991 illustrates all: — 

Well, Mr Nisbet, I'm bound to say that you are 
misrepresenting the nature of the directions proceed- 
ings, and I'm bound to say that it's wrong to apply 
questions of conviction to directions proceedings. 
Directions proceedings give precisely the opportunity 
to the parties to be heard prior to a substantial hearing 
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which expedites the matter. At directions proceedings 
matters of answer, of claim, of discovery, of particu- 
lars, are all tidied up at the application of the parties, 
and to say otherwise is to impute to them the sort of 
technicality which should not be imputed to proceed- 
ings in this jurisdiction, nor should it be a part of them. 

In his reply to Mr Tbrner, Mr Nisbet put the crux of his 
case. It is I think really this, at least as I understand it. 

You have made interim orders on the basis of no evidence 
and that is biased. At other times the submission has been 
that the mere contiguity of orders of 13 and 20 June 1991 
do not justify you finding that there is a serious issue to be 
tried. 

However, what inferences can be drawn from that 
contiguity, and I am invited to draw them, would alone raise 
a serious issue as to bona fides to be tried. However, there 
is more than that involved. 

There are a number of matters which arise relating to the 
dismissal and replacement of Mrs Drake as Secretary, the 
Burswood Award and its origins and other matters. As time 
has passed the matter has grown. 

Mr Nisbet is really, in my opinion, saying that "you must 
look for the same evidence to determine whether there is a 
serious issue to be tried as you would in determining 
whether an applicant who bore the onus of proof had 
established its case", and that is simply not so. 

Mr Turner submitted that, in all of my reasons for 
decision to which reference is made above, I had been 
careful to say that these were decisions involving interim 
orders and that I did not wish to foreclose on any matters, 
and had, indeed, left matters open. My interim orders of 4 
February 1992 reveal that too, because they are made until 
further order. 

I now apply the appropriate principles of law to these 
matters. 

I am bound to say that it is not an easy task for a judicial 
officer to decide a question of bias. However, I have 
considered this matter in a great deal of detail to the best 
of my ability. 

I will now apply the principles, particularly those dicta 
to which I have referred above, but not solely those dicta. 

As Mr Nisbet submitted, the bias alleged was ostensible 
or apparent, not actual. 

As Mr Turner submitted, citing, in particular, Laws v. 
Australian Broadcasting Tribunal (op cit), there was no bias. 

The following is clear: — 
(1) It would be an abdication of judicial function and 

an encouragement of procedural abuse for me to 
adopt the approach that I should automatically 
disqualify myself merely upon the request that I 
should do so (see Livesey v. NSW Bar Association 
(op cit)). 

(2) The question is not whether I had pre-conceived 
views arising from my previous experience in this 
matter (if, indeed, it were established that I had 
any), but whether they were of such a kind or were 
so expressed as to lead a reasonable person to 
apprehend that I was unable to approach the 
resolution of the case in a fair and even handed 
manner without any inclination towards one side 
or the other (see Vakauta v. Kelly (op cit) at page 
613). 

(3) It is virtually unavoidable and is part of the 
legislative scheme of this Act that the President 
(and the President only) sits to hear s.66 matters, 
that a "judge" sitting in a jurisdiction such as this 
is required to deal with the same persons often 
(see R v. Commonwealth Conciliation and Arbi- 
tration Commission; ex parte Angliss Group (op 
cit) at page 554), and that because the President 
is the only person who can sit to hear certain 
matters then there is a strong duty upon the 
President to sit, perhaps stronger than that referred 
to in Re JRL; ex parte CJL (op cit) and the dicta 
of Mason J which I have referred to above. 

(4) There may be many situations in which previous 
decisions of a judicial officer on issues of fact and 
law may generate an expectation that he is likely 
to decide issues in a particular case adversely to 
one party, but that does not mean that his previous 
decisions provide an acceptable basis for inferring 
that there is a reasonable apprehension that he will 
approach the issues in this way (see Re JRL; ex 
parte CJL (op cit) and the dicta of Mason J (op 
cit)). 

(5) In Laws v. Australian Broadcasting Tribunal (op 
cit) at page 100, Gaudron and McHugh JJ raised 
a most important relevant question: — 

"Is there firmly established a reasonable 
fear that the decision maker's mind is so 
prejudiced in favour of a conclusion already 
formed that he or she will not alter that 
conclusion irrespective of the evidence or 
arguments presented to him or her? 

1 apply that. 
(6) Whilst I must not look at the matter as a matter 

of nicety, I am conscious of my duty to disqualify 
myself if bias is established in accordance with the 
authorities, and, indeed, including whether there 
is a high probability of bias inconsistent with the 
fair performance of my duties (see R v. Australian 
Stevedoring Industry Board; ex parte Melbourne 
Stevedoring Co Pty Ltd (op cit)), and of my duty 
to sit if bias is not established according to the test 
in Livesey v. NSW Bar Association (op cit) 
approved and cited in most of the other authorities 
which I have set out above. 

I must consider the nature of this "inquiry" or matter too, 
the rules under which the President acts, and the subject 
matter (see Russell v. Duke of Norfolk and Others (op cit) 
at page 118). 

The nature of this "inquiry", or rather applications, are 
that they relate to the management of a union by the 
Committee of Management of which all the individual 
parties in these applications are members. They go to 
matters such as the validity of the decision that a certain 
address is the registered office, who should be employees, 
alleged lack of bona fides, the duties of the Secretary, the 
appointment of an Acting Secretary (purportedly) to 
"replace" the Secretary, the Secretary's attitude to the 
directions of the Committee of Management, the industrial 
interests of some members, etc. 

So far, the "litigation", as will be seen from the history 
set out above, has been protracted. 

The matters complained of in Mr Nisbet's application, 
based on bias, have arisen only in interim orders and 
directions hearings, both before and after the final hearing 
and determination of some of the matters which had been 
listed were adjourned pending appeal etc. 

The President, of statutory necessity under the Act, deals 
with all of these matters (ie interim orders and matters for 
final hearing and determination) in s.66 applications. 

The President deals with applications for stays under 
s.49(ll) of the Act where serious issues to be tried and 
balance of convenience questions are dealt with, as they are 
in applications for interim orders; he then presides over the 
Full Bench in the same matter. This merely highlights that 
the matters to be determined on applications for interim 
orders in s.66 matters or s.49(ll) matters are entirely 
different from what is required to be decided upon final 
hearing and determination, and, indeed, the considerations 
upon final hearing and determination are different. 

Further, the comments and dicta complained of must be 
seen in this context and in the context of a matter which has 
see-sawed back and forth at the "interlocutory stage" for 
some months. 

In addition, each application for interim orders is a 
separate matter which involves its separate determination 
upon proper principle, and is not merely part of an 
amorphous mass. 



One other consideration is the consideration put by Mr 
Nisbet on the basis of what Enfeld J said in Northern Rivers 
FM Radio Ltd v. Australian Broadcasting Tribunal and 
Another 25 FCR 266, where he ordered that one tribunal 
member re-hear the matter instead of another who, because 
of lengthy and far reaching and extensive consideration of 
a matter, would have formed views about personalities etc, 
which might lead to a reasonable apprehension of bias. 
Firstly, that judgment is persuasive only and I would decline 
to follow it. Secondly, it is answered and I would follow the 
dicta cited in Laws v. Australian Broadcasting Tribunal (op 
cii), the dicta of Dixon CJ in R v. Australian Stevedoring 
Industry Board; exparte Melbourne Stevedoring Co Pty Ltd 
(op cii), and the dicta of the court in Vakauta v. Kelly (op 
cii), all set out supra. The question is if any pre-conceived 
view existed in the eyes of a fair minded observer in this 
matter. In any event, the Australian Broadcasting Tribunal 
consists of several members. 

Further, the standard of observation of whether bias 
occurred is of the fair minded observer, as I have said (see 
per Kirby P in S & M Motor Repairs Pty Ltd and Others v. 
Caltex Oil (Australia) Pty Ltd (op cii) at pages 361 and 374, 
and also see Livesey v. NSW Bar Association (op cii)). In 
addition, that person is referred to as the "reasonable 
observer", and in Laws v. Australian Broadcasting Tribunal 
(op cii) by Gaudron and McHugh JJ as the "reasonable 
bystander". The test is obviously objective. 

In addition, the test is not based upon suspicion (see the 
dicta of the High Court in Re Polites; ex parte Hoyts 
Corporation Pty Ltd (op cii) at page 448). Even if it were 
suspicion, the test is not the suspicion of the ultra sensitive, 
the paranoid or cynical (see per Kirby J in S & M Motor 
Repairs Pty Ltd and Others v. Caltex Oil (Australia) Pty Ltd 
(op cii)). 

Indeed, I would go further and say that the test does not 
rely upon the apprehension of the disappointed. 

It is, I think, clear that what Mr Nisbet submitted justified 
an apprehension of bias, should be read in the context of all 
that has occurred in these proceedings, although his 
submissions did not take account of that. However, even if 
that is not the case, it is fair to say that some of his 
submissions which went to the merit of the decision upon 
the evidence might be more apposite to arguments upon 
appeal as to merit. 

Upon all of the material set out above, and all which was 
identified by Mr Nisbet in his submissions, it is fair to say 
as follows. 

Firstly, a fair minded or reasonable observer or listener 
as referred to in Livesey v. NSW Bar Association (op cii) 
(see pages 294-295), and in the other authorities, would not 
apprehend that I had formed a pre-conception about or 
pre-determined the matters in issue before me. 

Indeed, the reasons for decision in those matters (ie those 
reasons for decision referred to above) leave final questions 
open at all times and confine themselves to the questions 
raised upon determination of interim orders, emphasising 
the limited nature of the matters before me and the limited 
nature of my decisions in the matters. 

Nor can it be said that where each matter has been 
patently separately dealt with, there could be a reasonable 
apprehension of a chain of events leading to a conclusion, 
for the same reasons. 

In these proceedings too I view bias in the manner 
mentioned by Deane J in Laws v. Australian Broadcasting 
Tribunal (op cii) at page 90 and quoted on page 34 hereof. 

The Commission, even when constituted by the President, 
is entrusted with functions which necessitate a continuing 
role of adjudication involving sometimes the same persons 
involved in industrial relations. 

Further, even if the matters complained of in relation to 
discussions with Counsel could be said to indicate a 
pre-conceived opinion, which upon a fair reading, in my 
opinion, they could not, they were superseded by the 
comments set out in my reasons for decision of 20 December 
1991 in application No. 1529 of 1991, in particular, but also 
by comments which I have set out above which specifically 

hold open all of the final questions raised upon applications 
for interim orders. 

It is quite clear too, on the apprehension of a fair minded 
observer, that a number of interim orders were not made 
because I apprehended that application No. 1053 of 1991 
would be determined in early September 1991, but it was 
not. 

In any event, these extracts would all be read by a fair 
minded observer as discussions with Counsel directed to 
obtaining the parties views through Counsel. 

It is quite clear, as I find, that a fair minded observer 
would say that the remarks complained about made to 
Counsel were palpably made in the course of argument and 
did not lead to any final determinations, nor did they 
demonstrate any pre-conception. If they did, they would not, 
on the tests, constitute bias. 

The reasons for these matters being put are amply spelt 
out above, and a fair reading would assure a fair minded 
observer of this. 

Further, as to the aspects of the alleged criticism of 
Counsel or the parties, which the applicants seeking that I 
disqualify myself have raised, a fair minded observer would 
not even say that anything which was said could "cause 
considerable disquiet and distress" (see Adamopoulos; ex 
parte Adamopoulos (op cit) at page 606 per Wilson J). 

In short, even if that were not the case, such criticism, if 
any were put, could not in the mind of a fair minded observer 
create an apprehension of any pre-conception or pre- 
disposition of mind for or against any party or his or her 
Counsel (I have already pointed to the need for a fair reading 
of the transcript of events of 1 and 2 October 1991, and not 
merely the events of 1 October 1991). 

Even if that apprehension were open (ie that there was any 
pre-conception or pre-determination of any type in any if 
these proceedings), a "reasonable bystander" (see per 
Gaudron and McHugh JJ in Laws v. Australian Broadcasting 
Tribunal (op cit) at page 100), as I find, could not say that 
it had been firmly established that the mind of the decision 
maker in this case was so prejudiced in favour of a 
conclusion already formed that he would not alter that 
conclusion irrespective of the evidence or arguments 
presented to him. 

Indeed, and in particular, there is no foreclosure at all 
upon the meaning and effect of my orders of 13 June 1991, 
having regard to what I have said in my reasons for decision, 
upon the making of interim orders, and my holding open all 
issues. 

Indeed, in a number of my reasons for decision I have 
clearly, as I have said, in particular at page 20 of my reasons 
for decision of 20 December 1991 in application No. 1529 
of 1991, held otherwise. 

If the major question is the validity of resolutions dating 
from 20 June 1991, then that question remains palpably open 
for evidence and argument and would so appear to a fair 
minded observer. 

Further, if there are any pre-conceptions or pre-determina- 
tions discernible, which is not the case, in my opinion, for 
a fair minded observer in these circumstances, then there 
could not be created one upon a fair reading of the matters 
to which I was referred, the required apprehension that the 
matters herein would be heard and determined without an 
impartial and prejudiced mind (see Re JRL; ex parte GIL 
(op cit) at page 352). 

Mere adverse findings to a party after determination of 
matters in interim orders, whether erroneously made or not, 
cannot be themselves evidence of bias as the tests require, 
and are not in this case. 

Thus, I cannot find, on the question of law raised, that in 
all the circumstances the parties or the public might 
entertain a reasonable apprehension that I might not bring 
an impartial and unprejudiced mind to the resolution of the 
question (or questions) before me (see Re Polites; ex parte 
Hoyts Corporation Pty Ltd (op cit)). That is the result of my 
applying the objective test. 

There is no real possibility either that my participation 
might lead to a reasonable apprehension of pre-judgment or 
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bias (see Livesey v, NSW Bar Association (op cit) at page 
294). No bias has been "firmly established" either (see per 
Mason J in Re JRL; ex parte CJL (op cit) at page 352). 

The application that I therefore disqualify myself for bias 
fails on that ground. 

Necessity and Bias. 
What I raised with the parties was whether, by virtue of 

the doctrine of necessity, bias was excluded by the statutory 
constitution of the Commission when the Commission is 
constituted by the President. 

In interpreting the Act, it is necessary to read the sections 
to be interpreted in the context of the whole of the Act. 

In addition, Mr Turner submitted to me that s.18 of the 
Interpretation Act 1984 required me to interpret those 
provisions so as to promote the purpose or object of the 
written law. 

However, I am required to first attempt to interpret the 
provisions which I am invited to interpret by looking at the 
plain meaning of the words. That is the meaning which I 
would adopt, unless it occasions an ambiguity or absurdity 
(see AEEFEU v. Minister for Health 71 WAIG 2253 and 
Cooper Brookes (Woollongong) Pty Ltd v. Commissioner 
of Taxation of Commonwealth of Australia 147 CLR 297. 

The sections which I must consider are as follows. 
S.7 of the Act contains the definition of "President" 

which is defined as follows: — 
" "President" means the President of the Commis- 

sion and includes an Acting President;" 
S.9(l) of the Act provides for the President's qualifica- 

tions as follows: — 
"A person shall not be appointed as the President 

unless he is or has been a barrister or solicitor of the 
High Court of Australia or of the Supreme Court of a 
State or Territory of the Commonwealth of not less 
than 5 years' standing." 

By s.l5(l) of the Act, it is required that the Full Bench 
shall be constituted by not less than three members of the 
Commission, one of whom shall be the President. 

S.49(ll) of the Act confers jurisdiction on the President 
solely. 

S.66 of the Act confers jurisdiction in matters relating to 
the rules of unions upon the President sitting alone (see 
s.66(l) and (2)). 

S.14 of the Act confers the jurisdiction upon the 
President, expressly conferred on him by the Act. S.14(l) 
reads as follows: — 

"The President has the jurisdiction expressly con- 
ferred on him by this Act and in the exercise of that 
jurisdiction he constitutes the Commission and he has 
and may exercise such powers of the Commission as 
may be necessary or appropriate thereto." 

S.16(3) of the Act provides that: — 
"Where the Chief Commissioner is unable to attend 

his duties under this Act, whether on account of illness 
or otherwise, or where there is a vacancy in the office 
of Chief Commissioner, the duties and powers of the 
Chief Commissioner devolve on the Commissioner 
who is next in order of seniority and not himself absent 
or unable to perform those duties, unless the Governor 
appoints some other person to be Acting Chief 
Commissioner." 

It is noteworthy that there is no provision in the Act for 
an Acting Chief Commissioner, except when one is 
appointed by the Governor. There is merely a devolution of 
duties and powers to the next senior Commissioner in 
certain circumstances. Those circumstances exist only 
where he/she is unable to attend to his/her duties under the 
Act, where his/her inability to attend to his/her duties is on 
account of illness or otherwise, and, of course, where there 
is a vacancy in the office. 

S.17 of the Act deals with the position of the other 
members of the Commission, including the President who 
is a member (see the definition in s.7). What s.l7(l) and (2) 
provides is as follows: — 

"(1) Where a member of the Commission is, or is 
expected to be, unable to attend to his duties under 
this Act, whether on account of illness or 
otherwise, the Governor may appoint a person to 
be Acting President, Acting Chief Commissioner, 
Acting Senior Commissioner or an Acting Com- 
missioner, as the case may require, for such period 
as the Governor determines. 

(2) A person shall not be appointed Acting President 
or Acting Chief Commissioner unless he holds the 
relevant qualifications prescribed in section 9." 

There is some difference between the conditions prece- 
dent to the appointment of an Acting President and the other 
acting members of the Commission (under s.17), and the 
conditions precedent to the devolution of powers and duties 
under s.16. The only difference is that if a vacancy exists 
there can be a devolution. 

Put shortly, before the Governor is enabled to appoint an 
Acting President (or other acting member of the Commis- 
sion), that person must be or be expected to be unable to 
attend to his or her duties under the Act. 

What does that mean? That means that the President must 
be unable to attend to his duties. There is no prescription of 
his duties as such, but it is clear that his duties by implication 
are to exercise jurisdiction as the Act prescribes and to hear 
and determine the matters within his jurisdiction, as I have 
outlined it above. 

The word "unable" is defined in The Macquarie 
Dictionary to mean: — 

"notable (to do something); lacking ability or power 
(to do something);" 

The word "able" is defined in The Macquarie Dictionary 
to mean: — 

"1. having sufficient power, strength, or qualifica- 
tions; qualified" 

The only assistance one can get from authorities as to the 
meaning of "unable" is that it should not be read as 
equivalent to impossible (see Feeder v. Ballarat East 
Corporation [1908] VLR 214 at 218 per A'Beckett J). 

However, it occurs to me that the word would have the 
connotation from time to time of "not possible", given the 
right context. 

The word "duty" is defined in The Macquarie Dictionary 
to include most appositely: — 

(1) That which one is bound to do by moral or legal 
obligation. 

(2) The action required by one's position or occupa- 
tion. 

The word "acting" is also defined in The Macquarie 
Dictionary to mean "serving temporarily; substitute". 

The next important phrase is "illness or otherwise". "Or 
otherwise" has been held to mean "in any other way" in 
a clause which exempted a ship owner in a bill of lading 
from damage arising in providing, dispatching and navigat- 
ing the vessel "or otherwise" (see Packwood v. Union- 
Castle Mail SS Co Ltd (1903) 20 TLR 59 at 60). 

In Chatterton v. Glanford Rural Council [1915] 3 KB 707 
at 713 per Lord Reading CJ, His Worship decided that the 
words "or otherwise" in the phrase "through a court, 
passage or otherwise" meant access through a court passage 
or otherwise and not through a street. 

Of course, Mr Nisbet's submission was that the Act did 
not contemplate that a President who was biased would be 
required to sit. 

However, what do the plain words of the section mean? 
They mean that if the President is unable to attend to his 
duties (ie it was not possible for him to attend to his duties), 
which must be read as his function and the obligations of 



his office under the Act, by virtue of illness, then an Acting 
President may be appointed. The use of the word "illness" 
connotes an inability through absence, as does the phrase 
"attend to his duties", with the emphasis on "duties" in the 
plural, a general word for the duties of his office. 

The same applies to any other member of the Commission 
under s.17 of the Act. 

One is only unable to attend one's duties if one is not there 
by virtue of "illness or otherwise". 

I now turn to the words "illness or otherwise". I think 
that the words "illness or otherwise" qualify "unable to 
attend to his duties". 

The words "attend to" have the meaning of attend to 
one's work (see The Macquarie Dictionary). 

"Illness" certainly prevents one attending to one's work 
or one's duties. 

In the circumstances, I think that the words "illness or 
otherwise" have to be interpreted to mean illness or 
something else which prevents the President being present 
to attend to his work (ie duties). 

That is a fair interpretation, reading the whole Act, and 
attempting to ascertain the legislative intention. It is borne 
out by the fact that the President is the only member of the 
Commission required to be qualified as a legal practitioner, 
and his role is a special particularly prescribed role different 
from every Commissioner's role. An Acting President must 
have the same qualifications, but he or she is therefore a 
"substitute" for the President, not an auxiliary to the 
President. Therefore, one cannot appoint a substitute until 
the appointee is unable to perform his duties as President for 
the reasons prescribed in s.17 of the Act. If the President 
were to disqualify himself for bias, then, for those reasons, 
an Acting President could not be appointed merely because 
the President disqualifies himself from one matter (see also 
the consideration of this matter in the context of the 
constitution of the Full Bench in UFTU v. CMEU 70 WAIG 
3048 at 3050-3051). 

That is because the President would still be able to attend 
to his duties and would not be absent through illness, or as 
of right, taking leave, or incapacitated. I do not think that 
the fact that the word "absent" is not mentioned in s.17 of 
the Act affects that interpretation. 

Further, the section is designed to apply to every member 
of the Commission, not merely the President, and to provide 
an acting person or "substitute" in prescribed circum- 
stances. 

For those reasons, that interpretation raises no ambiguity 
or absurdity. That interpretation has a powerful advantage 
too in ordinary meaning and grammatical sense and will 
only be displaced if its operation is perceived to be 
unintended (see Cooper Brookes (Woollongong) Pty Ltd v. 
Commissioner of Taxation of Commonwealth of Australia 
(op cit) at page 305). 

It is, I think, for those reasons, so plain that I do not think 
that the statute aids Mr Nisbet's argument that it is implicit 
that "illness or otherwise" connotes the President being 
unable to perform his duties because of a disqualification for 
bias. However, I will turn to the effect of the doctrine of 
necessity later. 

I was referred by Mr Turner to Laws v. Australian 
Broadcasting Tribunal (op cit), a judgment of the High 
Court, with joint judgments by Mason CJ and Brennan J, 
Gaudron and McHugh JJ and a judgment by Deane J. 

In that case, the appellant had sued the members of the 
Australian Broadcasting Tribunal and the Tribunal's Direc- 
tor of Programs (sic) Division in defamation to which those 
persons had filed and maintained defences. 

The question was whether that would disqualify three of 
the members from participating in an inquiry under 
s.l7(c)(l) of the Broadcasting Act 1942 (Commonwealth) 
into the proposed exercise of its powers in relation to the 
alleged contravention by the appellant in Laws v. Australian 
Broadcasting Tribunal (op cit) of one of the radio standards 
prescribed by the Australian Broadcasting Tribunal. 

At pages 88-89 Mason CJ and Brennan J enunciated the 
following principles'. — 

(1) The rule of necessity permits a member of a court 
who has some interest in the subject matter of the 
litigation to sit in a case where no judge without 
such an interest is available to sit. (my emphasis) 

(2) The principle applies to a statutory tribunal (citing 
Builders' Registration Board v. Rauber (1983) 57 
AUR 376 at 385-386 and 392). 

(3) The rule of necessity gives expression to the 
principle that the rules of natural justice cannot be 
invoked to frustrate the intended operation of a 
statute which sets up a tribunal and requires it to 
perform the statutory functions entrusted to it 
(their Honours cited Twist v. Randwick Municipal 
Council (1976) 136 CLR 106 at 109-110, 112 et 
seq and 118-119, Salemi v. MacKellar [No. 2] 
(1977) 137 CLR 396 at 401 and 442, as well as 
FAI Insurances Ltd v. Winneke (1982) 151 CLR 
342 at 348-349, 362-363). 

As I understand their Honour's reasons for decision, the 
rule of necessity, as they described it, excluded the operation 
of the rules of natural justice, including that relating to bias. 

Deane J observed in Laws v. Australian Broadcasting 
Tribunal (op cit) at page 90: — 

"It has long been settled that the content of the 
requirements of procedural fairness may vary accord- 
ing to the particular circumstances of a case, including 
the nature and general functions of the entity required 
to observe them and the relationship between that 
entity and the person to whom procedural fairness must 
be accorded. Plainly, such variations may occur in the 
content of the requirement that a tribunal required to 
observe procedural fairness be not tainted by either the 
actuality or the appearance of disqualifying bias. Thus, 
acquaintanceship with or preconceived views about a 
party of a kind which would create the appearance of 
disqualifying bias in a judge exercising the judicial 
power of a court of law may be permissible and 
unobjectionable in a statutory body which, while 
required to accord procedural fairness in the discharge 
of a particular function, is entrusted with other 
functions which necessitate a continuing relationship 
with those engaged in a particular industry." (my 
emphasis) 

The rule of necessity. His Honour concluded, is, in an 
appropriate case, applicable to a statutory administrative 
tribunal to prevent a failure of justice or a frustration of 
statutory provisions. That rule operates to qualify the effect 
of what otherwise would be actual or ostensible disqualify- 
ing bias so as to enable the discharge of public functions 
in circumstances where, but for its operation, the discharge 
of those functions would be frustrated with consequent or 
public or private detriment, (my emphasis) 

However, His Honour held that there were two prima 
facie qualifications of the rule. These were firstly that the 
rule will not apply in circumstances where its application 
would involve positive and substantial injustice, since it 
cannot be presumed that the policy of either the legislature 
or the law is that a rule of necessity should represent an 
instrument of such injustice. Next, when the rule does apply, 
it applies only to the extent that necessity justifies. 

The question whether the application of the rule of 
necessity would involve positive and substantial injustice 
must be answered by reference to the circumstances of the 
particular case, (my emphasis) 

Gaudron and McHugh JJ also dealt with the matter and 
observed at page 102, by way of obiter, since they found it 
unnecessary to decide the issue, that it seemed contrary to 
all principles of fairness that on the ground of necessity a 
person should have to submit to a decision made by a person 
who has already judged the issue (see the last paragraph on 
page 102). 

It is quite clear that the Commission is a quasi judicial 
tribunal, at least when the President sits, to which doctrine 
of necessity applies. 
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Nonetheless, those judgments leave the question of the 
full effect of the doctrine of necessity open. 

For the reasons which I have set out above, the statutory 
provisions quite clearly demonstrate a requirement that the 
Commission, when constituted by the President only, (or for 
that matter, as a substitute only, the Acting President), 
performs the functions assigned to it and must prevail over 
and displace the application of the rules of natural justice. 

That is demonstrated even more strongly in a case such 
as this, where one person constitutes the tribunal, than in 
Laws v. Australian Broadcasting Tribunal (op cit) where 
several persons did. 

Thus, applying the dicta of Mason CJ and Brennan J, I 
would hold myself unable to, by virtue of the doctrine of 
necessity, disqualify myself. 

If I applied what Deane J said, I would hold (see page 96) 
that the rule of necessity applies to the Commission 
constituted by the President sitting alone, so that it qualifies 
the effect of what would otherwise be actual or ostensible 
disqualifying bias so as to enable me to discharge my public 
functions, which are, in this case, to hear and determine 
these applications. 

Thus, no valid submission as to bias could be made, nor 
would it be required by me to be acted upon in any event, 
for those reasons. 

In this case, if one followed what Deane J said in Laws 
v. Australian Broadcasting Tribunal (op cit), I would not be 
bound to disqualify myself on the basis of bias. 

However, I would be bound to disqualify myself if the 
submissions made to me persuaded me that application of 
the doctrine of necessity would involve positive and 
substantial injustice. 

As to that, let me say that there was no submission that 
such would be involved. In any event, since (as appears 
supra) it has not been established that bias exists, there could 
be no positive and substantial injustice involved in my 
hearing and determination of these matters. 

I would, therefore, not be required to disqualify myself 
for bias, were it to be established, either. 

I would be required to disqualify myself if the application 
of the doctrine of necessity "would involve positive and 
substantial injustice". 

Clearly, in those circumstances, the statute here could be 
interpreted, as Mr Nisbet submitted, so as to presume that 
the policy of the legislature or the law was that the rule of 
necessity should not represent an instrument of injustice. 

Whether the application of the rule would involve positive 
and substantial injustice must be answered by reference to 
the circumstances of this particular case, as I have done 
above. 

Indeed, in any event, even if there were ostensible bias 
established, there can be no question that my hearing these 
matters and determining them would involve positive and 
substantial injustice, because there was no act done, on what 
I said above, or no omission made which could cause 
positive and substantial injustice in the circumstances of the 
proceedings, as I have outlined them, and because of the 
unexceptionable nature of my orders, dicta and comments, 
as I have categorised them above. 

It was, in any event, not sought to persuade me otherwise, 
as I have said. 

For those reasons too, the application for me to disqualify 
myself is dismissed. 

Waiver. 
Mr Nisbet raised the submission of bias based on extracts 

from my reasons for decision for making interim orders or 
transcript of discussions with Counsel in the transcript of 
various "interlocutory" proceedings. The dates on which 
the complained about remarks were made or the reasons for 
decision from which they were taken were 29 July 1991, 6 
September 1991,12 September 1991, and in application No. 
1529 of 1991 on 15 October 1991, and on 20 December 1991 
in application Nos. 1053 and 1529 of 1991. 

Those applications came on for hearing before me last for 
discharge of interim orders which I had made on 4 February 
1992. The application for discharge was heard by me on 17, 
18 and 20 February 1992. 

As a matter of fact, no objection or nothing which could 
be construed as an objection to my hearing these matters was 
made until I started the 12 day hearing of these matters on 
24 February 1992. 

That is a significant and unexplained omission. 
After adjourning to permit Mr Turner to consider his 

position, I heard the last of the submissions on the question 
of bias on 26 February 1992. 

Mr Turner submitted that there was a waiver of the right 
to submit bias and cited to me UFTU v. CMEU (op cit) and 
Vakauta v. Kelly (op cit). 

Mr Nisbet submitted to me that the submission had been 
made at the commencement of the trial and there was no 
waiver. 

I should observe that all directions hearings and applica- 
tions for interim orders have come before me, as the 
President, of necessity, as, of course, has the final hearing 
and determination. 

The law relating to waiver in matters where bias is 
submitted is set out in UFTU v. CMEU (op cit), Vakauta v. 
Kelly (op cit) and Re Alley; ex pane Australian Building 
Construction Employees' and Builders Labourers' Federa- 
tion 60 AIJR 181. 

In Vakauta v. Kelly (op cit) it was held, per curiam, that 
where comments are likely to convey an impression of bias 
to reasonable members of the public or to the parties, and 
are made by the judge during the course of the trial, which 
are not then objected to, then they are not open to objection 
once the final judgment is delivered. 

In that case, the trial judge had referred to medical 
witnesses who gave evidence before him as "that unholy 
trinity". 

Toohey J said at page 618: — 
"Notwithstanding the difficulties that do arise from 

time to time in distinguishing between waiver and 
estoppel, the situation here is more akin to the former 
than to the latter. Waiver involves a decision by the 
party against whose case bias is shown to raise no 
objection. It is this conduct which is in question rather 
than the conduct of the other party. The other party does 
not alter his position in reliance on that decision, 
although it is true that, had objection been taken at the 
time, the trial judge may have disqualified himself and 
the action could have been heard before another judge 
without serious loss of time. The situation is one in 
which the law prevents a party to litigation from taking 
up two inconsistent positions; he is held to his election. 
While, of course, the community has an interest in 
knowing that cases are decided impartially, that interest 
is not affected adversely be a doctrine which refuses a 
party to litigation the opportunity to resile from a 
position he has taken. The appellant should be held to 
have waived any entitlement to challenge what was 
said by his Honour during the hearing." 

In this case, there is something of a factual difference. The 
objection to my sitting is not taken because of something 
which I said at trial, but to a series of comments or remarks, 
the last of which was made on 20 December 1991, and the 
rest in July, September and October 1991. In all of these 
matters did Counsel, being Mr Nisbet, Mr Dixon or Mr 
Fiocco appear. 

As to application No. 1529 of 1991, which application 
was filed on 11 July 1991, all of the abovenamed parties 
were parties to it, as at the date. 

As to application No. 1053 of 1991, the persons who have 
been parties as applicants or respondents all along are Mr 
Lynsey Barrington Carter and Mrs Marjorie Ann Drake. All 
of the abovenamed parties were parties, if not at the date of 
filing, as and from 12 September 1991 in application No. 
1053 of 1991. 

In the case of those persons who were parties or were 
joined some time after, there would have to be imputed full 



knowledge of the matters of which they complain, and, thus, 
having with full knowledge not elected to raise the question 
of bias, on the basis of the matters now raised before me, 
they may be said to have waived it. 

I have sat to hear these matters for a period of seven 
months and no objection has been raised to my sitting. The 
last matter complained about was on 20 December 1991, 
which means that, put at best for them, those parties 
objecting to my sitting could be imputed with knowledge 
from them. Indeed, one could say it was much earlier. 

I do not think that it matters that these objections were 
raised at the beginning of the hearing proper. 

The situation with the President is to be distinguished 
from the position involving a court where there are a number 
of judges and masters. 

In the latter case, interlocutory matters may be dealt with 
by anyone other than the eventual trial judge, so that an 
objection upon the basis of bias may not need to be made, 
except at trial. 

In the case of the President, it would be inconceivable that 
those persons objecting in this matter would not know that 
he would hear all phases of a matter. If they were of opinion 
that I was biased, because of what I said in interim order or 
directions hearings, then the time to take the objection was, 
for example, after the July 1991 proceedings now com- 
plained of or after each complained about matter. However, 
that was never done, and my last hearing of interim order 
matters occurred without objection last week. 

In the circumstance, I am of opinion that the doctrine of 
waiver applies, and the submission of bias is untenable on 
that basis also. The objectors have waived their right to raise 
it. 

Conclusions. 

For those reasons, I will dismiss Mr Nisbet's client's 
application that I disqualify myself from hearing and 
determining these matters on the ground of ostensible bias. 

Firstly, the right to make the application was waived. 

Secondly, no ostensible bias has been established for the 
reasons set out above for me disqualifying myself. 

Thirdly, the doctrine of necessity prevents, or, alterna- 
tively, does not require me to disqualify myself. 

I will order accordingly. 

Order accordingly. 

Appearances: Mr P.M. Nisbet (of Counsel) on behalf of 
Mr L.B. Carter, Mr N. Onofaro, Mr N. Webb, Ms D.B. 
Lacey, Ms M.S. Symons, Mr J.E. Shore, Mrs A. Faccioni, 
Ms J. Little and purporting to represent the Federated Liquor 
and Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers. 

Mr R.E. Turner, as agent, on behalf of Mrs M.A. Drake, 
Mr E.M. Green, Mr J.J. Carter, Ms S. DeSilva and 
purporting to represent the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Harrington Carter 

and 
Marjorie Ann Drake 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Mamee Su-Ann Symons, Jeffrey Edward Shore, Antonietta 

Faccioni and Janet Little. 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Harrington Carter and the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers and Natale Onofaro, 

Norman Webb, Donna Beverley Lacey, Mamee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Harrington Carter, Donna Beverley Lacey, Natale 

Onofaro, Marnee Su-Ann Symons, and Jeffrey Edward 
Shore. 

No. 1479 of 1991. 

Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

28 February 1992. 

Order. 

THIS matter having come on for hearing before me on the 
24th and 26th days of February 1992 and having heard Mr 
P.M. Nisbet (of Counsel) who was granted leave to appear 
and to make submissions on the question of bias on behalf 
of Mr L.B. Carter as applicant in the above named 
application No. 1053 of 1991 and respondent in the above 
named application Nos. 1478 of 1991, 1479 of 1991, 1529 
of 1991 and 127 of 1992, and Mr N. Onofaro, Mr N. Webb, 
Ms D.B. Lacey, Ms M.S. Symons, Mr J.E. Shore, Mrs A. 
Faccioni, Ms J. Little as respondents in the above named 
application Nos. 1053 of 1991, 1478 of 1991,1479 of 1991, 
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1529 of 1991 and 127 of 1992, and purporting to represent 
the Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union of 
Workers as respondent in all of the above named applica- 
tions, and Mr R.E. Turner, as agent, on behalf of Mrs M.A. 
Drake as respondent in the above named application No. 
1053 of 1991 and applicant in the above named application 
Nos. 1478 of 1991, 1479 of 1991 and 127 of 1992, Mr E.M. 
Green, Mr JJ. Carter, Ms S. DeSilva as applicants in the 
above named application 1529 of 1991 and purporting to 
represent the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers as respondent in all of the above named 
applications, and having reserved my decision and my 
reasons for decision being delivered on the 28th day of 
February 1992, it is this day, the 28th day of February 1992, 
ordered as follows: — 

That the application on behalf of L.B. Carter, the 
applicant in application No. 1053 of 1991 and 
respondent in application Nos. 1478 of 1991, 1479 of 
1991, 1529 of 1991 and 127 of 1992, and the 
respondents N. Onofaro, N. Webb, D.B. Lacey, M.S. 
Symons, I.E. Shore, A. Faccioni and J. Little, in 
application Nos. 1053 of 1991, 1478 of 1991, 1479 of 
1991, 1529 of 1991 and 127 of 1992, for the President 
to disqualify himself from the hearing and determina- 
tion of these matters be and is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Marnee Su-Ann Symons, Jeffrey Edward Shore, Antonietta 

Faccioni and Janet Little. 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter and the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers and Natale Onofaro, 

Norman Webb, Donna Beverley Lacey, Marnee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Barrington Carter, Donna Beverley Lacey, Natale 

Onofaro, Marnee Su-Ann Symons, and Jeffrey Edward 
Shore. 

No. 1479 of 1991. 

Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

6 March 1992. 

Order. 

THIS matter having come on for hearing before me on the 
28th day of February 1992 and having heard Mr P.M. Nisbet 
(of Counsel) on behalf of Mr L.B. Carter as applicant in the 
abovenamed application, No. 1053 of 1991, and respondent 
in the abovenamed applications, Nos. 1478 of 1991, 1479 
of 1991, 1529 of 1991 and 127 of 1992, and Mr N. Onofaro, 
Mr N. Webb, Ms D.B. Lacey, Ms M.S. Symons, Mr J.E. 
Shore, Mrs A. Faccioni, Ms J. Little as respondents in the 
abovenamed applications, Nos. 1053 of 1991,1478 of 1991, 
1479 of 1991,1529 of 1991 and 127 of 1992, and purporting 
to represent the Federated Liquor and Allied Industries 
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Employees' Union of Australia, Western Australian Branch, 
Union of Workers as respondent in all of the abovenamed 
applications, and Mr R.E. Turner, as agent, on behalf of Mrs 
M.A. Drake as respondent in the abovenamed application. 
No. 1053 of 1991, and applicant in the abovenamed 
applications, Nos. 1478 of 1991, 1479 of 1991 and 127 of 
1992, Mr E.M. Green, Mr J.J. Carter, Ms S. DeSilva as 
applicants in the abovenamed application, No. 1529 of 1991, 
and purporting to represent the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers as respondent in all of the 
abovenamed applications, and having determined that 
reasons for decision will issue at a future date, it is this day, 
the 6th day of March 1992, ordered as follows: — 

(1) That Mr P.M. Nisbet (of Counsel) be and is hereby 
granted leave to appear on behalf of Mr L.B. 
Carter as applicant in the abovenamed application, 
No. 1053 of 1991, and respondent in the above- 
named applications, Nos. 1478 of 1991, 1479 of 
1991, 1529 of 1991 and 127 of 1992, and Mr N. 
Onofaro, Mr N. Webb, Ms D.B. Lacey, Ms M.S. 
Symons, Mr I.E. Shore, Mrs A. Faccioni, Ms J. 
Little as respondents in the abovenamed applica- 
tions, Nos. 1053 of 1991, 1478 of 1991, 1479 of 
1991, 1529 of 1991 and 127 of 1992. 

(2) That these applications be adjourned to 2.15 pm 
on Tuesday, the 3rd day of March 1992. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Mamee Su-Ann Symons, Jeffrey Edward Shore, Antonietta 

Faccioni and Janet Little. 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter and the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers and Natale Onofaro, 

Norman Webb, Donna Beverley Lacey, Marnee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Barrington Carter, Donna Beverley Lacey, Natale 

Onofaro, Marnee Su-Ann Symons, and Jeffrey Edward 
Shore. 

No. 1479 of 1991. 

Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 

BEFORE MS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

6 March 1992. 
Order. 

THESE matters having been due to come on for hearing 
before me on the 4th day of March 1992 and applicants and 
the respondents to the above matters having consented by 
letter dated 3 March 1992 to adjourning the hearing until 
10am on Thursday, the 5th day of March 1992 and the said 
letter filed herein, it is this day, the 6th day of March 1992, 
ordered as that the hearing listed for Wednesday 4th March 
1992 be adjourned until 10am Thursday the 5th day of 
March 1992, by consent. 

[L.S.] 
(Sgd.) P.J. SHARKEY, 

President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Marnee Su-Ann Symons, Jeffrey Edward Shore, Antonietta 

Faccioni and Janet Little. 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter and the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 

Australian Branch, Union of Workers. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Barrington Carter, Donna Beverley Lacey, Natale 

Onofaro, Marnee Su-Ann Symons, and Jeffrey Edward 
Shore. 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Donna Beverley Lacey, Natale Onofaro and Jeffrey Shore. 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
6 March 1992. 

Order. 
THIS matter having come on for hearing before me on the 
24th and 26th days of February 1992 and having heard Mr 
P.M. Nisbet (of Counsel) on behalf of Mr L.B. Carter, Mr 
N. Onofaro, Mr N. Webb, Ms D.B. Lacey, Ms M.S. Symons, 
Mr J.E. Shore, Mrs A. Faccioni, Ms J. Little and purporting 
to represent the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers, and Mr R.E. Turner, as agent, on behalf 
of Mrs M.A. Drake, Mr E.M. Green, Mr J.J. Carter, Ms S. 
DeSilva and purporting to represent the Federated Liquor 
and Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers, and having 
determined that my reasons for decision will issue at a future 
date, it is this day, the 6th day of March 1992, ordered and 
declared as follows: — 

(1) That Mr P.M. Nisbet (of Counsel) be given leave 
to appear to make submissions on the question of 
bias only and that he do so only on behalf of the 

. majority of members of the Committee of Man- 
agement and that any order or rule which impedes 
that occuring be varied or set aside to permit that 
to occur whilst the submission as to bias only is 
made. 

(2) That Mr Paul Clive Hayes, Accountant at Westpac 
Banking Corporation, do and is hereby ordered to 
produce to Mr R.E. Turner for inspection and in 

the presence of Mr Paul Clive Hayes and 
thereafter upon the request of Mr P.M. Nisbet in 
the presence of Mr Paul Clive Hayes all docu- 
ments relating to the Federated Liquor and Allied 
Industries Employees' Union of Australia, West- 
ern Australian Branch, Union of Workers bank 
account(s) held at the Westpac Branch, 843 Hay 
Street, Perth. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake and the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
and 

Western Australian Hotels and Hospitality Association Inc 
(Union of Employers) and Burswood Resort (Management) 

Ltd (Interveners). 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter and the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers and Natale Onofaro, 
Norman Webb, Donna Beverley Lacey, Marnee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Barrington Carter, Donna Beverley Lacey, Natale 

Onofaro, Marnee Su-Ann Symons and Jeffrey Edward 
Shore. 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
12 March 1992. 

Reasons for Decision 
— Discharge of Orders and Variations. 

THE PRESIDENT: These were applications to discharge 
the interim orders which I made on 4 February 1992. Those 
orders, formal parts omitted, read as follows: — 

"(1) ... 
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(2) That the abovenamed applicant, Lynsey Barring- 
ton Carter, be and is hereby ordered to take no 
further steps to advance nor permit nor cause to 
be advanced application 1824 of 1991 which seeks 
to vary the Burswood Island Resort Employees 
Award Nos, A 23 and A 25 of 1985 until further 
order and subject to order (17) hereof. 

(3) That the said Lynsey Barrington Carter do all 
things necessary to ensure that the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers ("the FLAIEU") not advance directly or 
indirectly the said application. 

(4) That no person other than the said Marjorie Ann 
Drake be or is hereby entitled to act as Secretary 
of the FLAIEU or to carry out any of the duties 
of Secretary as prescribed in rule 13 and elsewhere 
in the rules of the FLAIEU, until further order. 

(5) That the question of the Secretary's role in 
conducting negotiations relating to the terms and 
conditions of employment of members of the 
FLAIEU and industrial affairs and matters be and 
is hereby reserved for further argument upon a 
date to be fixed at the request of the parties either 
or both of them. 

(6) That the said Marjorie Ann Drake be and is hereby 
ordered to comply with all the rules of the 
FLAIEU and all valid and lawful directions of the 
Committee of Management, save and except those 
referred to in order (7) hereof. 

(7) That the said Marjorie Ann Drake be and is hereby 
exempted from complying with all or any of the 
resolutions of the Committee of Management 
referred to as the Challenged Resolutions in the 
document of that name filed herein, or any future 
resolution which seeks to renew those resolutions 
each or all of them, until further order. 

(8) That the said Marjorie Ann Drake perform and 
carry out all of the duties prescribed in rule 13 and 
that no other person except a member of staff 
lawfully delegated by her to perform such duties, 
do so until further order. 

(9) That no other person than the said Marjorie Ann 
Drake represent the FLAIEU in proceedings in or 
before the Commission until further order except 
with the consent of the said Marjorie Ann Drake. 

(10) That the said Marjorie Ann Drake is hereby 
authorised to conduct all of the FLAIEU's 
business from 12 Yacht Court, Fleathridge and all 
further meetings of the Committee of Manage- 
ment required to be called by her under the said 
FLAIEU rules, until further order. 

(11) That a copy of this order be served on the 
Registrar and upon the FLAIEU forthwith by the 
abovenamed respondent. 

(12) That the said Marjorie Ann Drake be one of the 
signatories to all cheques drawn on any account 
at any bank in the name of the FLAIEU until 
further order. 

(13) (a) That the said Marjorie Ann Drake do collect 
all of the FLAIEU's mail from its post office 
box at Morley Post Office and deal with it in 
accordance with her duties as Secretary and 
the rules of the FLAIEU. 

(b) That the said Marjorie Ann Drake pay all 
monies payable to the FLAIEU, whether by 
cheque or otherwise, into the account of the 
FLAIEU numbered 360468 at the Hay Street 
Perth branch of Westpac. 

(c) That all of the said mail collected by the said 
Maijorie Ann Drake, including cheques, be 
photocopied and the photocopies be given or 
sent by her to one of the current trustees of 
the said FLAIEU. 

(14) ... 
(15) ... 

(16) That all or any resolutions of the Committee of 
Management or rules of the FLAIEU which might 
prevent the operation of these orders be and are 
hereby suspended in there operation until further 
notice. 

(17) That orders (2) and (3) hereof shall cease to have 
effect if and when the Acting Presiding Judge of 
the Industrial Appeal Court makes an order 
dismissing or refusing to grant the application by 
the respondents to such appeal in appeal No. 1 of 
1992 for an order that proceedings therein, insofar 
as they relate to orders (1), (2) and (4) made in 
application 1529 of 1991 by the President on the 
23rd day of December 1991 are concerned, be no 
longer stayed." 

These applications to discharge the orders of 4 February 
1992, which were informal and which were contained in a 
letter to Mrs Marjorie Ann Drake, were made pursuant to 
the said orders providing liberty to apply and is dated 13 
February 1992 and reads as follows: — 

"1. That orders numbered (2), (3), (4), (5), (6), (7), (8), 
(9), (10), (11), (12), (13) and (16) be discharged. 

2. Further and/or alternatively, that wages be paid to 
the following persons and that Marjorie Ann 
Drake do all things necessary to effect the 
payment of wages to the following persons, 
namely: 
(a) Robert Johnston, also known as Robert 

Partington. 
(b) Marie Potkura. 
(c) William Baxter. 
(d) Carmel Burke." 

I should add that I have been unable to deal with this 
matter whilst proceedings in the Supreme Court were heard 
and determined, and because I apprehended that an appeal 
against a decision in this matter dated 28 February 1992 
effected a stay which was lifted on 9 March 1992. I now 
apprehend that there is no impediment to my determining 
these applications. 

Background. 
I should say that when I made the orders on 4 February 

1992 it was following substantial submissions by Mr Fiocco 
and Mr Turner. 

The background to the matter is well known from 
previous reasons for decision and from the records of the 
Commission, and at the time submissions were made to me 
to discharge the orders these matters were listed for final 
hearing and determination commencing on 24 February 
1992 and continuing for a period of 12 days. 

This hearing of the applications to discharge some of my 
orders of 4 February 1992 occurred on Monday, 17 February 
1992, Tuesday, 18 February 1992 and Thursday, 20 
February 1992. 

My reasons for decision of 7 February 1992, which relate 
to the orders of 4 February 1992, are also, of course, 
material. 

The genesis of these matters are the orders made by me 
in Carter and Others v. Drake 71 WAIG 1788 at 1809. 

The 2094 of 1990 Orders. 
Those orders, in particular orders (3)(c) and (f) and 

(4)(l)(f), were drawn to my attention by Mr Nisbet. They 
read as follows: — 

"(3) I make the following further orders and directions 
in relation to and/or consequent upon the resolu- 
tions passed at such meeting: — 
(c) That the respondent be and is hereby directed 

to observe the Union Rules by carrying out 
her duties as Secretary from 12 Yacht Court, 
Heathridge until the Committee of Manage- 
ment has determined, in accordance with 
Rule 5, the location of the registered office 
of the Union, and thereafter at and from such 
registered office. 
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(f) That the respondent be and is hereby directed 
to observe the Union Rules and carry out her 
duties as Secretary by delivering the property 
of the Union in her possession, custody, 
control or power to 12 Yacht Court, 
Heathridge and then to the registered office 
of the Union when the same has been 
determined by the Committee of Manage- 
ment. 

(4) I make the following further orders: — 
(1) That the applicants do immediately cease and 

refrain from: — 
(f) Holding out that the registered office of 

the Union is 22 St George's Terrace, 
Perth, or transacting any Union business 
therefrom." 

Submissions. 
Mr Nisbet's submissions were as follows: — 

(1) Currently, the Federated Liquor and Allied Indus- 
tries Employees' Union of Australia, Western 
Australian Branch, Union of Workers (hereinafter 
referred to as "the FLAIEU") has come to a 
grinding halt in respect to its affairs, other than 
those at the Burswood Casino. 

(2) There is no industrial representation of the 
membership in matters concerning unfair dismiss- 
als, underpayment of wages, misapplication of 
rosters, payments to part time and casual workers 
and the laying off of staff in two major hotels. 

(3) If all of the orders of 4 February 1992 were 
confined in their application to the Burswood 
Award only, then "we wouldn't really have much 
to argue about". 

(4) The resolutions of 20 June 1991, which are at the 
heart of this matter, are prima facie valid, and, 
therefore, should be complied with. 

(5) It was also submitted to me that no order of mine 
said that 22 St George's Terrace, Perth could 
never be the registered office. 

(6) The reasons given by Mrs Drake as to why she 
would not work at 22 St George's Terrace, Perth 
were as set out in the Further and Better 
Particulars of Answers and none of them revealed 
any reason by way of conviction why she ought 
not to work there. 

(7) Mrs Drake could work at 12 Yacht Court, 
Heathridge until the question of the FLAIEU's 
registered office was resolved, which it was on 20 
June 1991 in accordance with my order, and by 
therefore a valid resolution, and she was then 
required to work there. 

(8) The affidavit of Mrs Drake and the other 
documents are devoid of any statement of a reason 
or a belief of hers that any resolution was not 
passed bona fides. 

(9) The only thing which Mrs Drake says points to 
bona fides not existing is the juxta position of the 
orders of 13 June 1991 to those resolutions of 20 
June 1991, and her attitude is that she will not 
comply because she disagrees with the resolu- 
tions, and the document called "The Challenged 
Resolutions" is a document which sets out the 
resolutions only which she will not obey. How- 
ever, there is not one scintilla of evidence to 
support the assertion of bad faith. 

(10) For there to be a serious question to be tried, it 
would be necessary for me to be satisfied that 
there was no bona fides on affidavit evidence. 

(11) There were two remarkable omissions from the 
resolutions of 4 December 1990 referred to in the 
resolutions of 20 June 1991, and they were the 
resolutions relating to the ceding of membership 
in the fast food industry and property to The Shop, 

Distributive and Allied Employees' Association 
of Western Australia (hereinafter referred to as 
"the SDA"). 

(12) I was invited to direct Mrs Drake to deal with 
matters from the registered office, 22 St George's 
Terrace, Perth, which is, of course, it is common 
ground, where the office of the SDA is also 
registered, although there is evidence on affidavit 
that the office occupied by the FLAIEU is a 
discrete office. 

(13) It was submitted that in directing Mrs Drake to 
work from 12 Yacht Court, Heathridge, the 
principle of the control of her by the Committee 
was taken away, and, in addition, submissions had 
been made to me by Ms Tan on Mrs Drake's 
behalf that it would be contrary to the town 
planning scheme for the area for her to conduct an 
office there. 

(14) Mrs Drake, it was submitted, and Mr Robert 
Leslie Johnston's (Partington's) affidavits sup- 
ported this, had done nothing to recruit members 
at the high rise hotels and generally had been 
inactive and incompetent. 

(15) Mr Nisbet criticised the nature of Mrs Drake's 
affidavit in reply to Mr Johnston's (Partington's) 
affidavits (see page 355-356 of the transcript). He 
said that in another jurisdiction they would be 
regarded as vexatious and oppressive, because it 
did not set out facts in support of broad assertions 
in a number of paragraphs which he outlined to 
me. 

(16) As to the question of Mr Johnston (Partington), Mr 
Baxter and other persons described as industrial 
officers being ineligible for office, Mr Nisbet said 
that I had never made any such finding. 

(17) Further, he submitted that the FLAIEU has a right 
to appoint industrial officers and these are not 
organisers. 

(18) Mrs Drake's assertion that they performed the 
duties of organisers in any event was said to be 
without force, because nothing was said to support 
it. 

Mr Turner objected to the discharge of the orders in force 
and submitted to me: — 

(1) That most of Mr Nisbet's remarks in relation to 
the affidavit of Mrs Drake, which was prepared to 
directly answer Mr Johnston's (Partington's) 
affidavits at short notice, was irrelevant because 
of s.26(l) of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"). 

(2) That there were no validly appointed industrial 
officers, and, therefore, they should not be paid 
wages. 

(3) The members, it was submitted, had a right to 
representation by their duly elected officers in 
negotiations, and, in this case, it should be the 
Secretary. 

(4) If there was a problem with matters at 22 St 
George's Terrace, Perth, then it was for the 
organisers to seek instructions from the Secretary. 

(5) It was uncontroverted in the affidavit evidence 
that what was alleged in paragraph 101 of Mrs 
Drake's affidavit sworn and filed herein, namely 
that Mrs Drake has not been given the keys to the 
FLAIEU's mailbox, and, secondly, that she has 
not been given the bank documents necessary to 
enable her to comply with the orders. 

(6) It was further asserted that Mr Johnston (Parting- 
ton) had convened meetings of the FLAIEU when 
he had no right to do so. 

(7) It was asserted that no appeal has been lodged 
against the order of the President as issued on 4 
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February 1992 in application No. 1053 of 1991 to 
Mrs Drake's knowledge. 

(8) I was also invited through Mr Turner to: — 
(a) Allow an independent investigation into the 

financial affairs of the FLAIEU. 
(b) Make an appropriate order enforcing the 

valid order of the Commission issued in 
application No. 2094 of 1990. 

(c) Make an appropriate order to contempt 
proceedings against the applicant in applica- 
tion No. 1053 of 1991. 

(9) It was submitted that the applicant was bound by 
a number of orders in application No. 2094 of 
1990 which contain the injunction to "cease and 
refrain". 

(10) It was also submitted by Mr Timer that Mrs Drake 
should not go to 22 St George's Terrace, Perth, 
because of the conduct of persons who were still 
there. 

(11) It was submitted that there were findings in 
application No. 2094 of 1990 as to the invalidity 
of resolutions, and that all of those resolutions had 
now come to pass by the action of the Committee 
of Management, either by a direct resolution or 
otherwise. Thus the invalid package had now been 
implemented, and there were therefore serious 
issues to be tried. These included the validity of 
the calling of meetings, the convening of meet- 
ings, the eligibility of members to be at the 
meetings, the eligibility of the parties, the depriv- 
ing of the Secretary of the rights and responsibili- 
ties as given to the Secretary by the rales of the 
FLAIEU and other matters in a voluminous 
answer and counter proposal (see page 397 of the 
transcript and the reference to it). 

(12) It was submitted that the FLAIEU is still 
functioning through Mrs Drake and she receives 
telephone calls at home. 

(13) It was submitted that my orders were not being 
complied with as set out in Mrs Drake's affidavit. 

(14) It was also submitted that Mr Johnston (Parting- 
ton) was ineligible to be an organiser, that is any 
office or position within the rules, which is what 
I had found, Mr Turner submitted. Indeed, the 
submission was that Mr Johnston (Partington) was 
ineligible. 

(15) It was submitted that it was open to me under s.27 
of the Act to obtain an auditor's report. 

Some Factual Matters and Observations. 
There are various allegations in the affidavits of Mr 

Johnston (Partington) critical of Mrs Drake which she in turn 
denies. There is no evidence that Mrs Drake's allegations 
of failure to comply with my orders are not true. 

Mr Johnston (Partington) deposes that he is the duly 
appointed Secretary, having been appointed on 3 September 
1991 by a resolution of the Committee of Management. That 
is contested by Mrs Drake who is the elected Secretary of 
the FLAIEU. 

As to the submission in Carter and Others v. Drake 71 
WAIG 1788 at 1799, what I found in relation to the position 
of the eligibility of Mr Robert Johnston (Partington) and Mr 
Bill Johnston was: — 

"Mrs Drake blamed that disorderliness on Mr Bob 
Johnston and Mr Bill Johnston, the SDA employee who 
had worked as an organiser at the LTU. She had 
withdrawn his credentials as organiser at the same time 
as she had withdrawn those of Ms Doust and later those 
of Mr Bill Johnston (see Exhibit 22A, B & C). In any 
event there was no evidence that they were eligible to 
be so appointed or indeed to be re-appointed on 4 
December 1990." 

Their eligibility to be "industrial officers" or "organ- 
isers" is now disputed, and, indeed, Mr Johnston's 
(Partington's) affidavit does not cite why he is eligible. 

It is quite clear that there is some evidence (see page 6 
of the minutes of the meeting of 20 June 1991 as transcribed) 
that Mr Johnston's (Partington's) and Ms Potkura's eligibil- 
ity was in issue, and it is put in issue again. 

Another finding in that matter was (see Carter and Others 
v. Drake 71 WAIG 1788 at 1805):- 

"1. The resolutions passed were a package. 
2. They were drafted by Mr Bishop and many of 

them reflect great advantage to the SDA and 
detriment to the LTU and indeed, in the case of 
the transfer of members, something vigorously 
pursued by Mr Bishop." 

The resolutions passed by the Committee of Management 
which were struck down on that occasion as void were: — 

(1) Resolutions 3A and B which provide as follows 
(see Carter and Others v. Drake 71 WAIG 1788 
at 1797):- 
"3. Business Arising out of Minutes 

(A) Office Accommodation 
That the Federated Liquor and Allied 

Employees' Union of Australia WA 
Branch Union of Workers accept the 
offer of lease of premises located at 22 
St George's Terrace, Perth, in terms of 
the letter from the SDA re lease. That 
these premises become the registered 
office of the Union as from 9.00 a.m. on 
Wednesday, 5th December and that the 
Registrar be formally advised of this 
change of registered office by 5.00 p.m. 
Thursday, 6th December. 

Moved: Janet Little, Seconded: Toni 
Faccioni 

(B) Membership Transfer 
That the Liquor Trade Union agrees 

to forego (sic) its right to enrol, retain 
and service membership in the retail 
catering and fast food industries and 
agrees to the SDA having exclusive 
right to enrol these workers in WA and 
the LTU consents to the SDA becoming 
party to the relevant awards held by the 
LTU prior to the SDA obtaining an 
exclusive award covering these work- 
ers. 

Furthermore, the LTU agrees to for- 
feit to the SDA now and in the future 
any claim to membership in these 
industries of retail catering and fast 
food. 

Moved: Jeff, Seconded: Toni" 
(2) Resolutions 2,4,5,6, 8,9,10,11,13 and 14 which 

provide as follows (see Carter and Others v. Drake 
71 WAIG 1788 at 1797-1798):- 
"2. That the SDA be requested to continue 

holding all property of the LTU (including 
cheque books, deposit books, bank state- 
ments, receipt books, cheque requisition 
forms, invoices from creditors of the LTU 
payroll, contribution sheets, membership 
cards, letters and correspondence, award 
files) in its possession and deliver up such 
property only upon instruction from the 
Committee of Management. 

Moved: Lindsay (sic), Seconded: Nat 
4. That Marje Drake be directed to write to 

Dwyer Durack regretting issuing instructions 
in Supreme Court matter 2817 of 1990 
because she did so without authority and in 
a personal capacity and the Committee of 
Management instruct them to forthwith dis- 
continue the proceedings against SDA and 
Mark Bishop. 

Moved: Lindsay (sic). Seconded: Me 



5. That the firm Fiocco Rattigan are appointed 
to handle all legal affairs, matters and or 
court proceedings of the State LTU. 

Moved: Lindsay (sic), Seconded: Nat 
6. That Fiocco Rattigan are instructed to with- 

draw the State LTU from proceedings in 
Supreme Court action 2817 of 1990. 

Moved: Lindsay, Seconded: Janet 
8. That the SDA be requested to provide 

necessary clerical, administration and com- 
puter support to the LTU with any property 
being involved in such support to be and 
remain the property of SDA. 

Moved: Lindsay (sic), Sec: Nat 
9. That Bill Johnston, Bob Johnston and Kate 

Doust be re-appointed as Organisers for a 
further 3 months with full continuity of 
service. Such re-appointments to be effective 
from the date of the expiry of the initial term 
of appointment for each person. Such persons 
to be paid wages by the LTU at the same 
level as was authorised to be paid to them 
during their initial term of appointment. 

Moved: Lindsay (sic), Sec: Nat 
10. That Bill Johnston, Bob Johnston, Kate 

Doust and Bill Baxter be credentialled to 
represent the Union in all Union matters and 
the Secretary be required to have completed 
the task by 5.00 p.m. on Wednesday 5th 
December. Such credentialls (sic) to remain 
in force until revoked by decision of Com- 
mittee of Management. 

Moved: Lindsay (sic), Sec: Janet 
11. That the Secretary and/or Trustees approach 

the SDA to determine on what terms that 
Union would restore assistance to the LTU 
and report the outcome to the next regular 
monthly Committee meeting. 

Moved: Janet, Sec: Toni 
13. That the responsibilities of the Officials be 

as follows: 
A. Bill Johnston — Casino Complex, Qual- 

ity Pacific Hotels, Government Award 
Areas, Casino Award and Government 
Tba Attendants Award. 

B. Kate Doust — Catering, Miss Maud, all 
Suburban Hotels, Nationwide Award. 

C. Bob Johnston —All Perth City Hotels. 
D. All award negotiations to be allocated 

to Bill Baxter and Bill Johnston to be 
handled jointly and approved by the 
Committee of Management. 

Moved: Lindsay (sic), Seconded: 
Janet 

14. That failure by Marje Drake and other 
Committee of Management members to 
comply with the above resolution No. 3 be 
reported to the Police forthwith by Bill 
Baxter and Bob Johnston and that all neces- 
sary legal action be taken to ensure the 
property of the Union is placed at 22 St 
George's Terrace, Perth. 

Moved: J S, Seconded: Toni" 
In addition, I made the following orders which are 

relevant here, and are set out in Carter and Others v. Drake 
71 WAIG 1788 at 1809-1811, namely orders (3)(c), (d), (f), 
(4), (6), (7), (8), (9), (10), (11), (12),:- 

"(3) I make the following further orders and directions 
in relation to and/or consequent upon the resolu- 
tions passed at such meeting: — 
(c) That the respondent be and is hereby directed 

to observe the Union Rules by carrying out 
her duties as Secretary from 12 Yacht Court, 
Heathridge until the Committee of Manage- 

ment has determined, in accordance with 
Rule 5, the location of the registered office 
of the Union, and thereafter at and from such 
registered office. 

(d) That the respondent be and is hereby directed 
not to hold out that the registered office of 
the Union is situated at 61 Thomas Street, 
Subiaco and further, not to hold out that any 
business of the Union is conducted from such 
address. 

(f) That the respondent be and is hereby directed 
to observe the Union Rules and carry out her 
duties as Secretary by delivering the property 
of the Union in her possession, custody, 
control or power to 12 Yacht Court, 
Heathridge and then to the registered office 
of the Union when the same has been 
determined by the Committee of Manage- 
ment. 

(4) I make the following further orders: — 
(1) That the applicants do immediately cease and 

refrain from: — 
(a) Holding out that Resolutions A, B, 2, 4, 

5, 6, 8, 9, 10, 11, 13 and 14 passed on 
4 December 1990 at 167 St George's 
Terrace, Perth constitute valid resolu- 
tions of the Committee of Management 
of the Union. 

(b) Acting or purporting to act upon any of 
the alleged resolutions referred to in 
paragraph (a) herein. 

(c) Advising members of the Union, the 
Industrial Relations Commission or any 
other parties of the alleged resolutions 
referred to in paragraph (a) herein. 

(d) Purporting to or holding out that the 
applicants can speak on behalf of the 
Committee of Management of the 
Union or on behalf of the Union, save 
and except in the lawful discharge of 
their duties as Members of the Commit- 
tee of Management. 

(e) Moving or supporting any motion or 
resolution that the Shop, Distributive 
and Allied Employees' Association of 
Western Australia ("the SDA") retain 
possession of or continue to hold the 
property of the Union. 

(f) Holding out that the registered office of 
the Union is 22 St George's Terrace, 
Perth, or transacting any Union business 
therefrom. 

(g) Holding out that the Union consents to 
retiring from any industrial awards or 
agreements to which the Union is 
presently a party, where such consent is 
not the subject of a decision of the 
Union made in accordance with the 
Rules of the Union, and otherwise 
lawfully. 

(h) Permitting or authorising any other 
Union or person to represent members 
of the Union, save and except when such 
permission or authorisation is made or 
given in accordance with the Rules of 
the Union, and otherwise lawfully. 

(i) Holding out that Mr Bob Johnston, Mr 
Bill Johnston, Ms Kate Doust or any 
person not duly appointed is entitled to 
represent the Union as organiser or that 
Mr Bill Baxter is entitled to act on 
behalf of the Union other than where 
instructed to do so by the Committee of 
Management or the respondent, and he 
is eligible so to act. 
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(2) That the Trustees and the other applicants do 
take all necessary steps forthwith to retrieve 
the property and monies of the Union from 
the SDA or any other persons and to effect 
the retention and the holding of the same in 
accordance with the Rules of the said Union 
at the Union's registered office, as soon as 
the same is determined. 

(3) That the respondent, Marjorie Ann Drake, 
observe the Union Rules and carry out her 
duties as Secretary from 12 Yacht Court, 
Heathridge until the Union is able to occupy 
a registered office determined in accordance 
with Rule 5. 

(6) I order and direct that the applicants, and the 
respondent, report the existence of such monies 
and identify where the same are held and in what 
account (etc) in writing to the meeting of the 
Committee of Management of the Union referred 
to hereinafter, and to take all steps necessary to 
enable the Union to obtain all monies received by 
the applicants, and the respondent, the SDA or any 
person on account of Union contributions, fines, 
levies, donations or from any other source, to bank 
the same and otherwise deal with them in 
accordance with the Rules of the said Union. 

(7) I order and direct that the applicants and the 
respondent do report in writing to the meeting of 
the Committee of Management referred to herein- 
after of the location, name and number of all bank 
accounts or other deposit accounts used for the 
deposit of any Union monies and to do all that is 
necessary to withdraw their contents, to be lodged 
in accounts held in accordance with the Union 
Rules and further, to report each said detail 
relating to each such account in writing to a 
meeting of the Committee of Management of the 
said Union. 

(8) I order and direct that the Trustees of the said 
Union and the said respondent do attend at or 
before 4.00 pm on the 17th day of June 1991 at 
the Morley Post Office, or any post office where 
mail is held and there to clear the Union's mail 
there presently held and, forthwith thereafter, to 
open all such mail in the presence of the Registrar 
or his delegate, and thereafter table the same at a 
meeting of the Committee of Management herein- 
after provided for, thereafter to be dealt with in 
accordance with the Rules of the Union. 

(9) I order and direct that the respondent and the 
applicants and other Committee members of the 
Union have no further contact with Mr Eugene Fry 
and/or his agents, the FMWU and/or its agents and 
the Federal office of the FMWU and FLAIEU 
whilst they continue to aid and support Eugene 
Fry or until the Committee of Management 
resolves otherwise. 

(10) (a) 1 order and direct that there be a meeting of 
the Committee of Management of the Union 
held at the premises of the Industrial Rela- 
tions Commission of Western Australia, 
Supply House, 815 Hay Street, Perth in a 
place thereat, to be designated by the 
Registrar, at 4.30 o'clock in the afternoon on 
the 20th day of June 1991. 

(b) I order and direct that the said meeting shall 
be chaired by the Respondent. 

(c) I order and direct that the Registrar will 
remain at the said meeting for its duration 
and take the minutes thereof by sound 
recording all proceedings of such meeting 
and having the same transcribed in full. 

(d) I order and direct that the applicants and the 
respondent do all things necessary to deter- 
mine the matters on the agenda hereinafter 
referred to. 

(e) The agenda for such meeting shall be as 
follows: — 
(1) Location of registered office. 
(2) Appointment of staff. 
(3) Industrial matters. 
(4) Collection of mail and the receipt 

thereof. 
(5) Reports on all finances, property, contri- 

butions and other monies collected in 
accordance with orders (6), (7) and (8) 
above. 

(6) Future Committee of Management 
meetings (fix time and place) 

(7) Notices of motion. 
(f) I order and direct that the Registrar file herein 

a full report of the proceedings of such 
meeting. 

(g) I order and direct that prior to and/or in 
connection with such meeting no advice be 
sought from any person not a current finan- 
cial member of the Committee of Manage- 
ment or of the Union and/or a legal adviser 
to such a party. 

(h) I order and direct that no persons, other than 
the members of the Committee of Manage- 
ment, be entitled to attend or be admitted to 
such meeting save and except the Registrar 
and any person or persons who might assist 
him. 

(11) (a) I order and direct that, upon the completion 
of the said meeting, the minutes be prepared 
under the supervision of the Registrar in the 
manner herein before prescribed, and that the 
same be then distributed by the Registrar to 
all members of the Committee of Manage- 
ment. 

(b) I declare that such minutes shall be deemed, 
upon such distribution, to be a true and 
correct record of the proceedings of such 
meeting. 

(c) Thereafter the respondent, or another person 
appointed by the Committee of Management, 
shall take the minutes of all further meetings 
of the Committee of Management and at such 
further meetings the President of the Union 
or in the absence of the President, the 
Chairperson shall be that person whom the 
Rules prescribe. 

(12) I declare that, upon their proper construction, the 
Rules of the Union provide for the conduct and 
control of the Union and the same is vested in the 
Committee of Management, and the Secretary of 
the Union is obliged to act upon all lawful and 
reasonable directions and orders of the Committee 
of Management given in connection with the 
management, conduct and control of the Union's 
said affairs." 

I also made other orders which are not material to this 
matter. 

At the meeting of 20 June 1991 which followed my 
making of those orders on 13 June 1991, the Committee of 
Management, of which the individual respondents hereto 
form the majority, passed a number of resolutions which are 
said to effect a similar result to that achieved by the 
resolutions, the subject of orders made by me in application 
No. 2094 of 1990. 

It is also apparent that the majority of the resolutions 
formed a package similar in some respects to that package 
struck down in application No. 2094 of 1990. 

It is clear that that raised a serious issue to be tried, in that 
it is alleged, and it is open to the applicant to do so, that the 
passing of some resolutions in similar terms occurred to 
portion of a package of resolutions which was struck down 
for the same reason and challengeable on the same grounds. 
A question arises, as I understand it, as to how one interprets 
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my orders in application No. 2094 of 1990, and perhaps the 
resolutions of 20 June 1991. That presents an issue to be 
tried. 

More importantly, there are other matters which are in 
issue. These include the Committee of Management's 
resolution that Mrs Drake effectively was absent as 
Secretary, and that Mr Johnston (Partington) "act as 
Secretary" for that reason which is challenged both in fact 
and in law. There is also a question of fact and law as to who 
had the right to call meetings throughout the period in 
question. 

It is in issue whether Mrs Drake had the right in law to 
refuse to attend 22 St George's Terrace, Perth. 

There is also the resolution of the Committee of 
Management of 6 August 1991 and the circumstances 
surrounding it whereby authority was given by the Commit- 
tee of Management to deal with these matters and the 
consent to the "Burswood Award" variation which raises 
questions of law and fact concerning its validity. 

I emphasise that I do not have to determine whether any 
case has been made out, only whether there is a serious issue 
to be tried. There are other issues of law, but there are clearly 
serious issues to be tried. 

I must say that the fact that the resolutions are valid until 
declared otherwise does not affect the question of whether 
there is a serious issue to be tried. 

I now turn to the balance of convenience, as well as other 
matters which I am bound to consider under the Act. These 
include the equity, good conscience and substantial merits 
of these applications to discharge and vary orders, the 
interests of the parties and other interested persons such as 
the members (see s.26(l)(a) and (c)) of the Act). 

In my opinion, in this matter, there must in the 
consideration of the balance of convenience be some 
consideration of the alteration of the status quo over the 
period of seven months whilst these matters have awaited 
determination. Part of that alteration includes a resolution 
to transfer the duties of Secretary to Mr Johnston (Parting- 
ton) (I paraphrase what is alleged). 

There must be consideration of the submission that the 
FLAIEU is not functioning properly. This includes its 
financial operations and industrial operations, so it is 
alleged. 

Mrs Drake was "replaced" as Secretary in disputed 
circumstances. I use the word "replaced" loosely because 
it is asserted that she refused to go to 22 St George's Terrace, 
Perth, and therefore was purported to be deemed absent by 
the Committee of Management. However, Mrs Drake 
disputed that that is the legitimate registered office. 

It is also asserted that Mrs Drake, in the wake of my 
orders of 4 February 1992, has failed to pay the organisers. 
She has not been paid as Secretary for some months, 
although there is some evidence that she is carrying out her 
duties, or at least some of them. 

I do not wish to go into these matters in detail or be seen 
to foreclose in any way on questions which I must determine 
on the final hearing and determination of these matters. 

The balance of convenience favours the Secretary being 
placed back in her proper role, which she says she was 
deprived of contrary to the rules. Whether she was is not a 
matter for me to determine in this application. 

I see no obstacle to her, on an interim basis, being 
consulted by organisers by telephone for instructions. Nor 
do I see any problem with Mrs Drake and the organisers 
meeting on central ground in the city or at Yacht Court, 
Heathridge to deal with the FLAIEU's affairs. If they are 
unable to attend to that, then I would hear any further 
applications to vary my orders. 

Nothing was advanced which would persuade me to 
discharge orders (2) or (3) of my orders of 4 February 1992. 

As to rule 4, Mrs Drake is already carrying out some 
duties as Secretary. She is an elected officer of the FLAIEU 
and the balance of convenience favours her for that reason 
carrying out these duties for the time being, (and being paid 
while she does so), and that no-one else do so, particularly 

when the validity of her "replacement" is disputed in fact 
and law. 

Mrs Drake is being directed by the same orders (order (6)) 
to comply with the rules and all lawful and valid directions, 
except the Challenged Resolutions. 

It is important that these orders not irrevocably foreclose 
on matters in dispute, as far as is possible. 

It is also important that if Mrs Drake, as an elected officer, 
who disputes the power of and lawfulness of "appointing" 
someone else to perform her duties is to be "reinstalled" 
as an interim measure that she be able to carry out her duties 
under rule 13, including her duties relating to administration 
and banking etc. Indeed, that is the scheme of things under 
the rules. 

Mrs Drake challenges the right of "organisers" or 
"industrial officers" being paid, since they are not eligible. 
However, if those persons are working then patently they 
should be paid whilst they are working, as an interim 
measure only, but also whilst they accept Mrs Drake's 
lawful directions and whilst she is paid. That will enable the 
work to be done and the members interests to be served. 

Indeed, I see no reason why Mr Johnston (Partington), Ms 
Potkura and others could not already have been seeking and 
accepting Mrs Drake's directions. 

The safeguard for the Committee of Management is that 
Mrs Drake is subject, (except in relation to the matters in 
controversy), to the Committee of Management under orders 
(6) and (7) of my orders of 4 February 1992. 

Equally, Mrs Drake should be paid, it would seem to me, 
on an interim basis only; it can hardly be said that Mrs Drake 
should not be paid at the same time as it said that the 
organisers should be paid. 

Mr Timer submitted that I should order an audit report 
as an interim measure. I do not think that I should do so at 
this stage, there not being sufficient material to persuade me 
to take that course. 

Next, I was asked to deal with the respondent for 
contempt. However, if that course were to be followed, it 
might more be a matter for Mrs Drake upon proper motion 
to raise with me. I would require detailed submissions. 

I would also add this. It was not disputed that, contrary 
to my orders, when those orders were not appealed against 
until 25 Febmary 1992, Mrs Drake was not given the keys 
to the FLAIEU mailbox and was not given the bank 
documents necessary to enable her to comply with the 
orders. These applications to discharge the orders are dated 
nine days after the orders of 4 February 1992 and without 
compliance with my orders in the two respects which I have 
mentioned. None of that was disputed or explained. 

It would, for that reason, be contrary to equity, good 
conscience and the substantial merits of the case to make 
orders, other than discharging my orders, other than the one 
which I propose to make when an applicant to discharge the 
orders has let time lapse while he or she or it has failed to 
comply with the orders. 

I will vary the orders by adding order (18) as follows: — 
(18) That the said Maijorie Ann Drake is hereby 

ordered to do all things necessary to effect 
payment of the wages due to all persons purported 
to be employed by the said FLAIEU, provided that 
they obey her lawful orders and directions, until 
further order." 

Again, I make it absolutely clear that the observations in 
these reasons relate clearly to whether I should discharge the 
orders I made on 4 February 1992, which were interim 
orders, (or whether I should vary them), and not at all to any 
final determination of any issue raised in these proceedings. 
I think that that is obvious. 

I would also add that this matter is now in the course of 
final hearing and determination, that these applications were 
heard only a few days before 24 February 1992, which was 
the first day for hearing and determination, and that these 
orders are very much interim orders for that reason. 

Further, if there are further genuine difficulties (whether 
caused by non-compliance or not), then they can be 
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remedied upon the liberty to apply to vary contained in my 
orders. 

The questions which have to be answered upon the final 
hearing and determination of these matters in these 
applications are obviously very different in nature. 

Appearances: Mr P.M. Nisbet (of Counsel) on behalf of 
Mr L.B. Carter as applicant in the abovenamed application. 
No. 1053 of 1991, and respondent in the abovenamed 
applications, Nos. 1478 of 1991,1479 of 1991,1529 of 1991 
and 127 of 1992, and Mr N. Onofaro, Mr N. Webb, Ms D.B. 
Lacey, Ms M.S. Symons, Mr J.E. Shore, Mrs A. Faccioni, 
Ms J. Little as respondents in the abovenamed applications, 
Nos. 1053 of 1991, 1478 of 1991, 1479 of 1991, 1529 of 
1991 and 127 of 1992, and purporting to represent the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 
as respondent in all of the abovenamed applications. 

Mr R.E. Turner, as agent, on behalf of Mrs M.A. Drake 
as respondent in the abovenamed application, No. 1053 of 
1991, and applicant in the abovenamed applications, Nos. 
1478 of 1991, 1479 of 1991 and 127 of 1992, Mr E.M. 
Green, Mr J.J. Carter, Ms S. DeSilva as applicants in the 
abovenamed application, No. 1529 of 1991, and purporting 
to represent the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers as respondent in all of the abovenamed 
applications. 

Mr D M Jones, as agent, on behalf of the Western 
Australian Hotels and Hospitality Association Inc (Union of 
Employers) and Burswood Resort (Management) Ltd, as 
interveners. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake and the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
and 

Western Australian Hotels and Hospitality Association Inc 
(Union of Employers) and Burswood Resort (Management) 

Ltd (Interveners). 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter and the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers and Natale Onofaro, 

Norman Webb, Donna Beverley Lacey, Marnee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Barrington Carter, Donna Beverley Lacey, Natale 

Onofaro, Marnee Su-Ann Symons and Jeffrey Edward 
Shore. 

No. 1479 of 1991. 

Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

13 March 1992. 
Erratum. 

A typographical error on page 19 of the Reasons for 
Decision issued on 12 March 1992 is corrected by the 
President by deleting the word "occurred" in the fourth line 
of the paragraph starting "It is clear that that raised" and 
inserting the word "occurred" after the word "grounds" in 
the sixth line. The paragraph should then read: — 

"It is clear that that raised a serious issue to be tried, 
in that it is alleged, and it is open to the applicant to 
do so, that the passing of some resolutions in similar 
terms to portion of a package of resolutions which was 
struck down for the same reason and challengeable on 
the same grounds occurred. A question arises, as I 



understand it, as to how one interprets my orders in 
application No. 2094 of 1990, and perhaps the 
resolutions of 20 June 1991. That presents an issue to 
be tried." 

(Sgd.) P.J. SHARKEY, 
-S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake and the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
and 

Western Australian Hotels and Hospitality Association Inc 
(Union of Employers) and Burswood Resort (Management) 

Ltd (Interveners). 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter and the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers and Natale Onofaro, 

Norman Webb, Donna Beverley Lacey, Marnee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Barrington Carter, Donna Beverley Lacey, Natale 

Onofaro, Marnee Su-Ann Symons, and Jeffrey Edward 
Shore. 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
13 March 1992. 

Supplementary Reasons for Decision. 
THE PRESIDENT: Mr Nisbet (of Counsel) submitted that 
I should amend order (18) as it appeared in the Minutes of 
Proposed Interim Order of 12 March 1992, so that it would 
not foreclose on the question of whether wages were payable 
to Mrs Drake, which is in issue in these proceedings, and 
that, therefore, I should include the words "from the date 

hereof" after the words "the said FLAIEU" in the third last 
line of the said order (18). 

I agree that that is appropriate. However, order (18) refers 
to "employees" and not to Mrs Drake who as Secretary/ 
Treasurer is an elected officer and not an employee. 

I do not think, therefore, that both of those provisions are 
accommodatable in one paragraph of the order. 

In order to reflect my reasons and to include what the draft 
order (18) does not include, I will insert separate similar 
paragraphs relating to the salary of Mrs Drake and the wages 
of employees, or purported employees. 

As to the question of order (5) in my order of 4 February 
1992, insofar as I am not prevented from dealing with that 
by the stay operating upon the orders of 4 February 1992, 
by virtue of the notice of appeal filed in the Industrial 
Appeal Court on 25 February 1992 in appeal No. 2 of 1992, 
then I will hear further argument on a date to be fixed. 

I will make such an order, but such an order is obviously 
subject to the effect of any stay, and no doubt Counsel and 
Mr Turner will make to me any necessary further submis- 
sions about any future hearing of that matter. 

Appearances: Mr P.M. Nisbet (of Counsel) on behalf of 
Mr L.B. Carter as applicant in the abovenamed application, 
No. 1053 of 1991, and respondent in the abovenamed 
applications, Nos. 1478 of 1991,1479 of 1991,1529 of 1991 
and 127 of 1992, and Mr N. Onofaro, Mr N. Webb, Ms D.B. 
Lacey, Ms M.S. Symons, Mr J.E. Shore, Mrs A. Faccioni, 
Ms J. Little as respondents in the abovenamed applications, 
Nos. 1053 of 1991, 1478 of 1991, 1479 of 1991, 1529 of 
1991 and 127 of 1992, and purporting to represent the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 
as respondent in all of the abovenamed applications. 

Mr R.E. Turner, as agent, on behalf of Mrs M.A. Drake 
as respondent in the abovenamed application, No. 1053 of 
1991, and applicant in the abovenamed applications, Nos. 
1478 of 1991, 1479 of 1991 and 127 of 1992, Mr E.M. 
Green, Mr J.J. Carter, Ms S. DeSilva as applicants in the 
abovenamed application. No. 1529 of 1991, and purporting 
to represent the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers as respondent in all of the abovenamed 
applications. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Marjorie Ann Drake and the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Mamee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little 
and 

Western Australian Hotels and Hospitality Association Inc 
(Union of Employers) and Burswood Resort (Management) 

Ltd (Interveners). 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter and the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers and Natale Onofaro, 

Norman Webb, Donna Beverley Lacey, Mamee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Barrington Carter, Donna Beverley Lacey, Natale 

Onofaro, Mamee Su-Ann Symons, and Jeffrey Edward 
Shore. 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
13 March 1992. 

Interim Order. 
THESE matters having come on for hearing before me on 
the 17th day of Febraary 1992, the 18th day of February 
1992 and the 20th day of February 1992 and having heard 
Mr P.M. Nisbet (of Counsel) on behalf of Mr L.B. Carter 
as applicant in the abovenamed application, No. 1053 of 
1991, and respondent in the abovenamed applications, Nos. 
1478 of 1991,1479 of 1991,1529 of 1991 and 127 of 1992, 
and Mr N. Onofaro, Mr N. Webb, Ms D.B. Lacey, Ms M.S. 
Symons, Mr J.E. Shore, Mrs A. Faccioni, Ms J. Little as 
respondents in the abovenamed applications, Nos. 1053 of 
1991, 1478 of 1991, 1479 of 1991, 1529 of 1991 and 127 
of 1992, and purporting to represent the Federated Liquor 
and Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers as respondent 
in all of the abovenamed applications, and Mr R.E. Himer, 
as agent, on behalf of Mrs M.A. Drake as respondent in the 

abovenamed application, No. 1053 of 1991, and applicant 
in the abovenamed applications, Nos. 1478 of 1991, 1479 
of 1991 and 127 of 1992, Mr E.M. Green, Mr J.J. Carter, 
Ms S. DeSilva as applicants in the abovenamed application, 
No. 1529 of 1991, and purporting to represent the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers as 
respondent in all of the abovenamed applications, and Mr 
D M Jones, as agent, on behalf of the Western Australian 
Hotels and Hospitality Association Inc (Union of Employ- 
ers) and Burswood Resort (Management) Ltd, as inter- 
veners, in application No. 1053 of 1991, and having reserved 
my decision in the matter, and reasons for decision being 
delivered on the 12th day of March 1992, it is this day, the 
13th day of March 1992, ordered as follows: — 

That the interim order made on the 4th day of 
February 1992 be and is hereby varied by the addition 
of the following further orders: — 

"(18) That the said Marjorie Ann Drake is hereby 
ordered to do all things necessary to effect 
payment of the wages due to all persons 
purported to be employed by the said 
FLAIEU from the date hereof, provided that 
they obey her lawful orders and directions, 
until further order. 

(19) That the said FLAIEU pay the said Marjorie 
Ann Drake her salary as Secretary/Treasurer 
as and from the date hereof. 

(20) That the question raised in order (5) of the 4th 
day of February 1992 is further reserved for 
argument upon a date to be fixed, but subject 
to the effect of any stay of that order by virtue 
of regulation 6 of the Industrial Arbitration 
Act (Western Australian Industrial Appeal 
Court) Regulations 1980. 

(21) That further reasons for decision in respect 
of these matters will issue upon a future date 
which I will determine." 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No. 1053 of 1991. 

Maijorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers and Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No. 1478 of 1991. 

Maijorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Marnee Su-Ann Symons and Jeffrey Edward Shore. 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
23 March 1992. 

Reasons for Decision. 
THE PRESIDENT: This was a matter where I ruled that I 
would hear an application for interim orders by Mrs 
Maijorie Ann Drake in relation to a special general meeting 
purported to be called on on the petition of 100 members 
for 18 March 1992 at 22 St George's Terrace, Perth. 

The orders sought were orders adopted from application 
No. 303 of 1992 by Mr Timer, and I reproduce them 
hereunder: — 

"1. the Respondent does observe and perform the 
Rules of the Federated Liquor and Allied Indus- 
tries Employees Union of Australia, Western 
Australian Branch, Union of Workers ("the 
LTU") by: 

a. Ceasing to hold out or purporting to hold out 
that any special general meeting of the LTU 
has been called in accordance with the Rules 
of the LTU; 

b. Ceasing to hold out or purporting to hold out 
that any special general meeting of the LTU 
called in contravention of the Rules of the 
LTU can be held; 

c. Ceasing to hold out or purporting to hold out 
that any special general meeting of the LTU 

held in contravention of the Rules of the LTU 
can enact any business of the LTU; 

d. Directing those persons purportedly in its 
employ to advise all of those persons who 
have signed such a petition that such a special 
general meeting can not be held in accor- 
dance with the Rules of the LTU; 

e. Ensuring that the Respondent incurs no costs 
in relation to the calling or holding of such 
a special general meeting; 

f. Ceasing to hold out or purporting to hold out 
that any person other than the elected 
Secretary-Treasurer of the LTU, namely Mrs. 
Maijorie Ann Drake, has or can call any 
meetings of the LTU; and 

g. Ceasing to hold out or purporting to hold out 
that any meeting of the LTU can meet to in 
any manner determine the issues currently 
before the Industrial Relations Commission 
and/or any other forum. 

2. The President of the Industrial Relations Commis- 
sion make any further order that he deems proper 
to so make. 

3. The Applicant requests that this matter be heard 
expeditiously as the time for the holding of the 
invalid meeting is soon." 

A copy of the petition herein, which is part of exhibit 1, 
purports to be signed by at least 100 members of the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 
(hereinafter referred to as "the FLAIEU"). They were orally 
answered and deemed by the respondents, one of whom is 
the FLAIEU (a union), to set out a number of particulars of 
allegations, but in fact read as follows: — 

"TO: The Committee of Management, Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of Work- 
ers ("the Union"). 

We, the undersigned, comprising not less than 
100 financial members of the Union hereby 
petition you to hold a special general meeting of 
the Union for the purpose of considering, and if 
thought fit, passing, in accordance with the 
Union's rules, the following motion to be moved 
at the special general meeting, namely: 

That Maijorie Drake, the Secretary/Treasurer of 
the Union, be removed from office by reason of 
she having: 

1. Committed substantial breaches of the 
Rules of the Union, and, further, or 
alternatively, 

2. Grossly misbehaved herself in the con- 
duct of her office, and, further, or 
alternatively, 

3. Grossly neglected her duties as Secre- 
tary/Treasurer." 

There are 14 particulars set out in the petition numbered 
1.1 to 3.2 of which at least 1.2, 1.4, 1.5, 1.7, 2.2, 2.3, 2.5, 
3.1 and 3.2 are directly or indirectly in issue in these 
proceedings before me. 

In addition, Mrs Drake was given notice of such a meeting 
by a letter from Messrs Fiocco Rattigan, acting on behalf of 
the abovenamed respondents, and dated 4 March 1992, 
which reads, formal parts omitted, as follows: — 

"Enclosed herewith is a copy of a Petition received 
by the Committee of Management of the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of Work- 
ers calling for a Special General Meeting of members 
of the Union in accordance with Rule 24. 

The Special General Meeting has been petitioned to 
consider a motion for your dismissal as Secretary of the 
Union in accordance with Rule 9, particulars of the 
charges being set out in the Petition, likewise in 
accordance with Rule 9. 
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The Special General Meeting has been called for 
Wednesday, 18th March 1992 at 2.20 pm at the Ground 
Floor, 22 St George's Terrace, Perth." 

The Notice published in the "West Australian" gives the 
time of the meeting as 3.00 pm, but that is not of much 
consequence. 

Mr Nisbet (of Counsel) submitted that I did not have 
jurisdiction to prevent the members deciding these matters, 
as they were entitled to do under the rules in a special 
meeting. 

It was submitted by Mr Turner that 100 members had not 
signed the petition. Thus, the petition was not valid. 

It was submitted that only the Secretary could call such 
a meeting. 

It was also submitted that s.22 of the Act and the validity 
of the naming of that as the registered office was in doubt. 

Mr Turner also submitted that the question of whether 
members were validly members if they did not pay their 
subscriptions to the Secretary/Treasurer under rule 21 was 
in issue. 

The nature of the interim orders sought are that they 
prevent the holding of a meeting which was alleged to be 
held not in accordance with the rules, because: — 

(1) It is to be held at a place which is alleged not to 
be the registered office of the FLAIEU. In other 
words, the validity of the designation of the 
registered office by the Committee of Manage- 
ment is in issue. Thus, it would follow that the 
validity of the meeting would be in issue. 

(2) Next, it is in issue that the persons who signed the 
petition, insofar as they might have paid their 
contributions to someone other than the elected 
Secretary, might not have validly joined the 
FLAIEU. 

(3) Next, it is in issue that the meeting was validly 
called because Mr Turner submits that it can only 
be called by the Secretary under the rules, and Mr 
Nisbet submits that that is not the case. 

(4) Finally, the meeting seeks to dispose directly or 
indirectly of a whole number of matters which are 
currently before me. 

It is noteworthy that the petition is undated. It is not 
therefore apparent that the meeting is being called within 21 
days of the date of when the petition was received by the 
Committee of Management. 

Further, it is in issue that any Committee of Management 
meeting not called by Mrs Drake as Secretary/Treasurer is 
validly convened. 

Of course, that is further complicated by the dispute 
before me as to whether Mrs Drake is currently validly 
acting as Secretary/Treasurer or Mr Johnston is by virtue of 
a resolution of the Committee of Management. 

There is, therefore, a serious issue to be tried for those 
reasons. 

However, there are already also a number of serious 
issues to be tried which are in part directly or indirectly the 
subject of the application herein, as I have said. 

As to the question of jurisdiction, I make the following 
observations. 

By virtue of s.61 of the Act, upon and after registration, 
an organisation (as defined) which the FLAIEU is and its 
members are subject to the Court, the Commission and the 
Act. 

By virtue of s.60 of the Act, corporate status is conferred 
by registration upon an organisation as defined and upon the 
FLAIEU. 

Further, subject to the Act, all members are bound by the 
rules of the organisation during the continuance of their 
membership. 

Also, pursuant to the same section, and subject to the Act, 
the members of the organisation are bound by its rules 
during the continuance of their membership. 

There is thus prim a facie jurisdiction over the acts of 
members of an organisation under the Act. 

Further, by virtue of s.61, and, indeed, by virtue of the 
nature of the rules themselves, the members are prescribed 
to be barred by the rules during the continuance of their 
membership. 

Thus, a person who acts contrary to the rules acts 
unlawfully. 

In addition to that, s.66(2) of the Act confers jurisdiction 
on the President, subject to s.66(l), to make such order or 
give such directions relating to the rules of the organisation, 
their observance or non-observance or the manner of their 
observance, either generally or in the particular case, as he 
considers to be appropriate and without limiting the 
generality to make certain particular orders which are 
prescribed thereinafter. 

The plain words of s.66(2) confer on the President an 
unlimited jurisdiction and power to: — 

(1) Make such order or give such directions, either 
generally or in the particular case, as he considers 
to be appropriate. 

(2) Make such order or give such directions relating 
to the observance or non-observance or the 
manner of their observance of the rules, either 
generally or in the particular case, as he considers 
to be appropriate. 

(3) Make such order as to the manner of observance 
of the rules, either generally or in the particular 
case, as he considers to be appropriate. 

The orders and directions must, of course, be made upon 
the exercise of a discretion exercised within the boundaries 
of the Act, there being no specific criteria laid down by s.66 
of the Act. 

However, to whatever orders or directions are made or 
given, s.66 requires them to relate to the rules of the 
organisation to which s.66(l) relates. 

Expressions such as "relating to", "in relation to", "in 
connection with" and "in respect of" are, as Davies J 
observed in Hatfield v. Health Insurance Commission 77 
ALR 103 at 106-107, commonly found in legislation, but 
invariably raise problems of statutory interpretation. They 
are, he observed, "terms which fluctuate in operation from 
statute to statute". 

His Honour at page 107, then referred to the judgment of 
Blackburn, Gallop and Neaves JJ in Butler v. Johnston 
(1984) 55 ALR 265 at 268 where they referred to the words 
"in respect of" and said: — 

"It is clear that the words 'in respect of can convey 
a meaning of wide import, but their exact width will 
depend upon the context in which they appear. 
Reference to individual cases on different statutes is of 
little assistance in determining their particular mean- 
ing. The court has to construe the meaning of the words 
with reference to the purpose or object underlying the 
legislation in which they appear (s 15AA of the Acts 
Interpretation Act 1901)." 

Davies J then went on to say: — 
"The terms may have a very wide operation but they 

do not usually carry the widest possible ambit for they 
are subject to the context in which they are used, to the 
words with which they are associated and to the object 
or purpose of the statutory provision in which they 
appear." 

The words "in relation to" import the existence of a 
connection or association (see R v. Ross-Jones; ex pane 
Beaumont (1979) 23 ALR 179 at 183-184). The words 
"relating to", or their like, should not be read down, except 
for good reason. 

I adopt those dicta. 
The words "in relation" link the rules on the one hand 

and the orders or directions on the other. 
If one examines the objects, the Commission's power to 

alter and register rules, and the fact that sole jurisdiction 
emanating from s.61 of the Act is cast upon the President 
by s.66, then there is a very wide import indeed to the words 
"relating to". 
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In this case, there is an application, part heard, which 
involves a large number of the issues raised by the petition 
to call a special meeting, including the registered office, and 
whether it was validly designated, the powers and duties and 
validity of exercise of certain powers of the FLAIEU itself 
through its Committee of Management, and the duties and 
rights of the Secretary under the rules, findings in relation 
to which might be pre-empted by the action of the FLAIEU 
in general or special meetings. 

More directly, of course, a meeting is called under the 
rules, can only be called or conducted under the rules, and 
the orders sought clearly relate to the rules, insofar as they 
are orders to prevent the meeting or otherwise. 

Further, even if any more were needed to found 
jurisdiction, then there are serious issues to be tried as to the 
validity of the calling of the meeting. 

If that were not enough, which it clearly is, then Mr 
Nisbet's argument that if Mrs Drake were aggrieved she 
should, rather than seek to prevent the meeting being held, 
make an application under s.66 after it was held, is sufficient 
to highlight how the orders sought relate to the rules in the 
manner s.66 requires. 

The balance of convenience requires some consideration. 

I commenced to hear and determine this matter on 24 
February 1992. At the time this application for interim 
orders was made, the hearing of the substantial matters, 
upon which the meeting would impinge, is still not 
completed. 

If I were not to order that the meeting not be held, it would 
mean that Mrs Drake might be dismissed upon determina- 
tions of a meeting which pre-empted a substantial part of 
these proceedings. That would be contrary to equity, good 
conscience and the substantial merits of this application for 
interim orders. 

It would, by virtue of s.26(l)(a), (b) and (c) of the Act, 
be not in the interests of the membership as a whole. It 
would be detrimental to Mrs Drake, and it is difficulty to 
say that it would represent any detriment to the Committee 
of Management were I to make that order. 

Further, I am of opinion that it is necessary that the 
meeting be cancelled rather than postponed. That is because 
I am of opinion that the interests of all of the parties are best 
served, after nine months of my hearing and determining 
these matters as expeditiously and as justly as possible, 
without their being pre-empted in any way. 

I have therefore made orders that there be no further 
meetings until further order, but this does not mean that 
meetings cannot be held to dispose of matters which do not 
relate to or touch upon (or even perhaps if they do) these 
proceedings upon application. 

In the circumstances, also, I was of opinion that even 
though the interim orders were raised by virtue of a separate 
application, No. 303 of 1992, that it was far more in the 
interests of the convenient disposition of this matter that 
they be dealt with under this application in which there is 
foundation for them to be dealt with in any event. 

Appearances: Mr R.E. Turner, as agent, on behalf of Mrs 
M.A. Drake, the applicant in the abovenamed applications, 
Nos. 1053 of 1991, 1478 of 1991,1479 of 1991 and 127 of 
1992, and Mr E.M. Green, Mr J.J. Carter, Ms S. DeSilva as 
applicants in the abovenamed application. No. 1529 of 1991. 

Mr P.M. Nisbet (of Counsel) on behalf of the respondents. 
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Marjorie Ann Drake 
and 
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Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
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Marjorie Ann Drake 
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Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
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Mamee Su-Ann Symons and Jeffrey Edward Shore. 
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Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 
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Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
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Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

26 March 1992. 

Supplementary Reasons for Decision. 
THE PRESIDENT: Upon a speaking to the minutes, Mr 
Nisbet (of Counsel) submitted to me that there would be 
difficulty giving notice to each person forthwith. 

After hearing submissions I altered the Minutes of 
Proposed Interim Order of 13 March 1992 to provide the 
most practicable method of notification to the members that 
the meeting had been cancelled, that which now appears in 
my Interim Order of 13 March 1992. 

Of course, it is in the interests of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers ("the FLAIEU") that 
it ensure that its members are not inconvenienced. 

I turn also to order (6) which Mr Nisbet was concerned 
would inhibit the instruction of him by his instructing 
Solicitors in the preparation of his case. 

As I observed to him, I do not read it that way, and, in 
any event, I would assume that the proper preparation of a 
case to submit to me would not in any way breach the terms 
of order (6). In any event, I cannot envisage how it would 
and no doubt Counsel and Solicitors will be punctilious to 
ensure that it does not. 
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Appearances: Mr R.E. Turner, as agent, on behalf of Mrs 
M.A. Drake, the applicant in the abovenamed applications, 
Nos. 1053 of 1991, 1478 of 1991, 1479 of 1991 and 127 of 
1992, and Mr E.M. Green, Mr J.J. Carter, Ms S. DeSilva as 
applicants in the abovenamed application, No. 1529 of 1991. 

Mr P.M. Nisbet (of Counsel) on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Marnee Su-Ann Symons and Jeffrey Edward Shore. 

No. 1479 of 1991. 

Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

13 March 1992. 
Interim Order. 

THESE matters having come on for hearing before me on 
the 12th day of March 1992 and having heard Mr R.E. 
Turner, as agent, on behalf of Mrs M.A. Drake, the applicant 
in the abovenamed applications, Nos. 1053 of 1991, 1478 
of 1991,1479 of 1991 and 127 of 1992, and Mr E.M. Green, 
Mr J.J. Carter, Ms S. DeSilva as applicants in the 
abovenamed application, No. 1529 of 1991, and Mr P.M. 
Nisbet (of Counsel) on behalf of the respondents, and 

reasons for decision having been delivered on the 13th day 
of March 1992, it is this day, the 13th day of March 1992, 
ordered as follows: — 

(1) That the special general meeting of the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers ("the FLAIEU"), which was purported 
to be called for the 18th day of March 1992 at 22 
St George's Terrace, Perth at 3.00 pm (see exhibit 
2), be and is hereby cancelled. 

(2) That the operation of rule 24 of the rules of the 
said FLAIEU be and is hereby suspended until 
further order, insofar as it authorises the calling of 
or conduct of any special general meeting or 
ordinary meeting of the FLAIEU. 

(3) That the abovenamed respondents, each or all of 
them, not do, not permit or not cause to be done 
any act, matter or thing which purports to effect 
the dismissal, removal from office or replacement 
as Secretary/Treasurer of the said FLAIEU of the 
abovenamed Maijorie Ann Drake until further 
order. 

(4) That the abovenamed respondents, each or all of 
them, not do, not permit or not cause to be done 
any act, matter or thing purporting to call any 
special general meeting of the said FLAIEU until 
further order. 

(5) That the said FLAIEU give notice to all members 
of the FLAIEU that the said special general 
meeting, purported to be called for the 18th day 
of March 1992 aforesaid, be and is hereby 
cancelled by inserting a notice to that effect in the 
Public Notices column of The West Australian 
newspaper to appear no later than Monday, the 
16th day of March 1992 and by placing a notice 
to the same effect forthwith on the door of the 
proposed venue. 

(6) That the abovenamed respondents, each or all of 
them, not do, not permit or not cause to be done 
any act, matter or thing which purports to 
determine the issues currently before the Commis- 
sion in the abovenamed applications, or which 
will in any way effect those matters prior to the 
determination of the said applications, until 
further order. 

(7) That I order and declare that the purported petition 
to call the said meeting (exhibit 1 upon the hearing 
of this application for interim orders), has and will 
have no force and effect until further order. 

(8) That my reasons for decision in respect of this 
order will issue upon a date which I will 
determine. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Marnee Su-Ann Symons and Jeffrey Edward Shore. 

No. 1479 of 1991. 

Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 
Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

13 March 1992. 

THESE matters having come on for hearing before me on 
the 11th day of March 1992 and having heard Mr R.E. 
Thrner, as agent, on behalf of Mrs M.A. Drake, the applicant 
in the abovenamed applications, Nos. 1053 of 1991, 1478 
of 1991,1479 of 1991 and 127 of 1992, and Mr E.M. Green, 
Mr J.J. Carter, Ms S. DeSilva as applicants in the 
abovenamed application, No. 1529 of 1991, and Mr P.M. 
Nisbet (of Counsel) on behalf of the respondents, it is this 
day, the 13th day of March 1992, ordered as follows: — 

(1) That the application in No. 1479 of 1991 be 
amended by substituting for schedules B and C, 
paragraphs (1) to (5) and (1) to (14) respectively 
of the Minute of Amended Orders Sought filed on 
the 11th day of March 1992 on behalf of the 
abovenamed Marjorie Ann Drake. 

(2) That there be leave to the respondents to file an 
amended answer and serve the same within seven 
days of the 12th day of March 1992. 

(3) That the Notice to Admit filed herein on 9 March 
1992, on behalf of the abovenamed Marjorie Ann 
Drake, be complied with by the abovenamed 
respondents within ten days of the 12th day of 
March 1992. 

(4) That application No. 303 of 1992, which was 
brought before me for mention, be adjourned to a 
directions hearing. 

(5) That William Ross Baxter, a person purporting to 
be an "industrial officer" of the abovenamed 
respondent union, the Federated Liquor and Allied 
Industries Employees' Union of Australia, West- 
ern Australian Branch ("the FLAIEU"), be 
served by the abovenamed Marjorie Ann Drake 
with the following documents: — 

(a) A copy of those portions of the transcript of 
the proceedings of the 11th day of March 
1992, insofar as they record references by Mr 
Timer and Mr Nisbet (of Counsel) to 
allegations of "dishonesty". 

(b) A copy of this order. 
(6) That service of such documents upon the said 

William Ross Baxter be deemed to be validly 
effected by leaving the same at 22 St George's 
Terrace, Perth. 

(7) That a declaration of service of same be filed 
within 48 hours of the date and time of such 
service. 

(8) That the said William Ross Baxter, should he wish 
to seek to intervene or be heard as a party in these 
proceedings, file and serve a notice of intention to 
do so within seven days of such date. 

(9) That the application for interim orders herein by 
the abovenamed Marjorie Ann Drake in relation 
to a Special General Meeting called for the 18th 
day of March 1992 be heard and determined at 
2.15 pm on the 12th day of March 1992. 

(10) That the abovenamed Maijorie Ann Drake file and 
serve herein within ten days of the 12th day of 
March 1992 the request for the following further 
and better particulars: — 
(a) Of the knowledge in each respondent that the 

said William Ross Baxter has been convicted 
of an offence of dishonesty. 

(b) Of any office in the FLAIEU which it is 
alleged that the said William Ross Baxter has 
been nominated for. 

(c) The date of such nomination, and, if in 
writing, of the identification of the document. 

(d) Of the property of the FLAIEU in respect of 
which it is alleged that the said William Ross 
Baxter is alleged to have been convicted of 
such an offence. 

(e) If such property is a document, identification 
of such document, providing a copy of the 
same. 

(f) Of the names of all delegates said to have 
been dismissed as delegates without a hear- 
ing. 

(g) Of any document or resolution of the 
Committee of Management calling for the 
nomination of those delegates. 

(h) Of any document whereby such delegates 
were said to be appointed and of any 
document alleged to have appointed such 
delegates as delegates. 

(i) Of the names of all members of the Commit- 
tee of Management who are alleged to: — 

(i) be unfinancial or in arrears with contri- 
butions. 
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(ii) have paid fees to The Shop Distributive 
and Allied Employees' Association of 
Western Australia ("the SDA"), in- 
cluding the amount, date of payment 
and name of the SDA person who is 
alleged to have received such payment. 

(iii) to those who are alleged to be unem- 
ployed and the date on which such 
person or persons are said to have 
become unemployed. 

(iv) the name of the person said to have been 
appointed a life member and the date of 
which such appointment was made. 

(11) (a) That the applicants and the respondents 
produce each to the other the original and a 
copy of all records, registers, purported 
records, or any other document or documents 
which are or purport to be a record or part of 
the records of the membership of the above- 
named respondent union, the FLAIEU, and 
which are in their custody power or posses- 
sion on or before 1.00 pm on the 12th day of 
March 1992. 

(b) That the said copies be provided to the other 
parties before that time. 

(c) That in the event that one or the other party 
is unable to comply with these orders by 1.00 
pm on the 12th day of March 1992, aforesaid, 
then there be liberty to apply for any 
variation. 

(d) That I reserve the question of the making of 
any further orders as to discovery, inspection 
or production of documents. 

(12) That my reasons for decision for making these 
orders are that the same represent such directions 
as are necessary or expedient for the expeditious 
and just hearing and determination of the matter. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Barrington Carter 

and 
Maijorie Ann Drake 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Mamee Su-Ann Symons, Jeffrey Edward Shore, Antonietta 

Faccioni and Janet Little. 
No. 1053 of 1991. 

Maijorie Ann Drake 
and 

Lynsey Barrington Carter and the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers and Natale Onofaro, 

Norman Webb, Donna Beverley Lacey, Marnee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Barrington Carter, Donna Beverley Lacey, Natale 

Onofaro, Marnee Su-Ann Symons, and Jeffrey Edward 
Shore. 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
13 March 1992. 

Order. 
THESE matters having come on for hearing before me on 
the 5th day of March 1992 and having heard Mr P.M. Nisbet 
(of Counsel) on behalf of Mr L.B. Carter as applicant in the 
abovenamed application, No. 1053 of 1991, and respondent 
in the abovenamed applications, Nos. 1478 of 1991, 1479 
of 1991,1529 of 1991 and 127 of 1992, and Mr N. Onofaro, 
Mr N. Webb, Ms D.B. Lacey, Ms M.S. Symons, Mr J.E. 
Shore, Mrs A. Faccioni, Ms J. Little as respondents in the 
abovenamed applications, Nos. 1053 of 1991,1478 of 1991, 
1479 of 1991,1529 of 1991 and 127 of 1992, and purporting 
to represent the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers as respondent in all of the abovenamed 
applications, and Mr R.E. Turner, as agent, on behalf of Mrs 
M.A. Drake as respondent in the abovenamed application, 
No. 1053 of 1991, and applicant in the abovenamed 
applications, Nos. 1478 of 1991, 1479 of 1991 and 127 of 
1992, Mr E.M. Green, Mr J.J. Carter, Ms S. DeSilva as 
applicants in the abovenamed application, No. 1529 of 1991, 
and purporting to represent the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
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Han Branch, Union of Workers as respondent in all of the 
abovenamed applications, it is this day, the 13th day of 
March, ordered as follows: — 

(1) That the hearing and determination of the above 
named applications be adjourned sine die by 
consent. 

(2) That any party hereto have liberty to apply for 
further directions or orders. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynsey Harrington Carter 

and 
Marjorie Ann Drake and the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Barrington Carter and the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers and Natale Onofaro, 

Norman Webb, Donna Beverley Lacey, Marnee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Antonietta Faccioni, Janet Little, Norman Webb, 
Lynsey Barrington Carter, Donna Beverley Lacey, Natale 

Onofaro, Marnee Su-Ann Symons, and Jeffrey Edward 
Shore. 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 
Marjorie Ann Drake 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
13 March 1992. 

Order. 
THESE matters having come on for hearing before me on 
the 10th day of March 1992 and having heard Mr P.M. 
Nisbet (of Counsel) on behalf of Mr L.B. Carter as applicant 
in the abovenamed application, No. 1053 of 1991, and 
respondent in the abovenamed applications, Nos. 1478 of 
1991, 1479 of 1991, 1529 of 1991 and 127 of 1992, and Mr 
N. Onofaro, Mr N. Webb, Ms D.B. Lacey, Ms M.S. Symons, 
Mr J.E. Shore, Mrs A. Faccioni, Ms J. Little as respondents 

in the abovenamed applications, Nos. 1053 of 1991, 1478 
of 1991, 1479 of 1991, 1529 of 1991 and 127 of 1992, and 
purporting to represent the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers as respondent in all of the 
abovenamed applications, and Mr R.E. Turner, as agent, on 
behalf of Mrs M.A. Drake as respondent in the abovenamed 
application, No. 1053 of 1991, and applicant in the 
abovenamed applications, Nos. 1478 of 1991, 1479 of 1991 
and 127 of 1992, Mr E.M. Green, Mr J.J. Carter, Ms S. 
DeSilva as applicants in the abovenamed application, No. 
1529 of 1991, and purporting to represent the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers as 
respondent in all of the abovenamed applications, it is this 
day, the 13th day of March 1992, ordered as follows, subject 
to variation: — 

(1) That application No. 1053 of 1991 by the 
applicant, Mr L.B. Carter, be dismissed. 

(2) That the further amended answer and counter 
proposal of the respondent, Mrs M.A. Drake, in 
application No. 1053 of 1991, filed on the 22nd 
day of January 1992, be and is hereby deemed to 
be the application in No. 1053 of 1991, and that 
the reply and answer to the counter proposal filed 
herein by the applicant, Mr L.B. Carter, on the 
30th day of January 1992 be and is hereby deemed 
to be the answer herein. 

(3) That I herein dispense with the operation of any 
regulation which prevents that occurring and I 
declare that it is just and expedient so to do. 

(4) That Friday, the 13th day of March 1992 be 
vacated as a date for the hearing of these 
applications. 

(5) That Mr P.M. Nisbet (of Counsel) be and is hereby 
granted leave to represent the respondent union, 
the Federated Liquor and Allied Industries Em- 
ployees' Union of Australia, Western Australian 
Branch, Union of Workers, in these applications 
until further order. 

(6) That the application by the abovenamed Mrs M.A. 
Drake for interim orders, filed on the 4th day of 
March 1992, be adjourned, subject to it being 
heard and determined any time during these 
proceedings. 

(7) That I adjourn the question of the notice of 
admission of facts filed by the abovenamed Mrs 
M.A. Drake on the 9th day of March 1992 for 
further submissions. 

(8) That the proceedings herein be adjourned for 
further hearing and determination to the following 
dates and times, subject to any further order: — 

(a) 10.00 am on Wednesday, the 11th day of 
March 1992. 

(b) 10.00 am on Thursday, the 26th day of March 
1992. 

(c) 9.30 am on Monday, the 13th day of April 
1992. 

(d) 10.00 am on Monday, the 4th day of May 
1992. 

(e) 10.00 am on Tuesday, the 5th day of May 
1992. 

(f) 10.00 am on Wednesday, the 6th day of May 
1992. 

(g) 10.00 am on Thursday, the 7th day of May 
1992. 

(h) 10.00 am on Friday, the 8th day of May 1992. 
(i) 10.00 am on Monday, the 11th day of May 

1992. 
(j) 10.00 am on Tuesday, the 12th day of May 

1992. 
(k) 10.00 am on Wednesday, the 13th day of 

May 1992. 
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(1) 10.00 am on Friday, the 15th day of May 
1992. 

(9) That my reasons for decision for making these 
orders are that the same represent such directions 
as are necessary or expedient for the expeditious 
and just hearing and determination of the matter. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Ann Drake 

and 
Lynsey Harrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No. 1053 of 1991. 

Marjorie Ann Drake 
and 

Lynsey Harrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers, Natale Onofaro, Norman 
Webb, Donna Beverley Lacey, Marnee Su-Ann Symons, 

Jeffrey Edward Shore, Antonietta Faccioni and Janet Little. 
No. 1478 of 1991. 

Marjorie Ann Drake 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Harrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Marnee Su-Ann Symons and Jeffrey Edward Shore. 

No. 1479 of 1991. 
Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 

and 
Lynsey Harrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Marnee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 1529 of 1991. 
Matjorie Ann Drake 

and 
Lynsey Harrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Marnee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. 127 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
19 March 1992. 

Order. 
THESE matters having come on for hearing before me on 
the 12th day of March 1992 and having heard Mr R.E. 
Turner, as agent, on behalf of Mrs M.A. Drake, the applicant 
in the abovenamed applications, Nos. 1053 of 1991, 1478 
of 1991,1479 of 1991 and 127 of 1992, and Mr E.M. Green, 
Mr J.J. Carter, Ms S. DeSilva as applicants in the 
abovenamed application. No. 1529 of 1991, and Mr P.M. 
Nisbet (of Counsel) on behalf of the respondents, it is this 
day, the 19th day of March 1992, ordered as follows: — 

(1) That the time for compliance with order (ll)(a) of 
my order of the 13th day of March 1992 be and 

is hereby extended to 5.00 pm on the 18th day of 
March 1992. 

(2) That the applicants and respondents herein be and 
are hereby ordered not to reveal the contents of all 
or any documents which are, purport to be, or 
relate to the records of membership of the 
Federated Liquor and Allied Industries Employ- 
ees' Union of Australia, Western Australian 
Branch, Union of Workers discovered and/or 
inspected herein to any other person or persons 
other than their legal advisers or to witnesses for 
the purposes of proofing such witnesses. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Beverley Anne Dornan 

and 
The Executive of the State School 

Teachers Union of WA (Inc) — 
E J Harken, C Hayward, K M Farrell, 

M Braysich, C Bunney, P Cook, T Dwyer, 
P Harman, M Keely, B Lindberg, J Logan, 

B McAtee, K O'Keefe, C O'Neill, 
D Sheahan, G Smith and M Whitney. 

No 1505 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
10 October 1991. 

Reasons for Decision. 
THE PRESIDENT: This matter came before me for 
directions and also upon application for an interim order 
pursuant to s.66 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"). 

The interim order was sought to prohibit the placing of 
any matter on the Agenda of the Annual Conference of the 
abovenamed respondent union for discussion, action or 
resolution. The applicant also sought an interim declaration 
"reminding" the abovenamed respondents, their agents, and 
employees to ensure that union resources, whether financial 
or otherwise, would not be utilised or employed to 
distribute, propagate, publicise or otherwise circulate any 
criticism of the applicant in relation to the exercise of her 
statutory rights under s.66 of the Act. 

Quite clearly, a member of an organisation as defined in 
s.7 of the Act has a right to make application under s.66 of 
the Act, provided it relates to those matters which s.66(l) 
and (2) of the Act prescribe to apply. 

The applicant and the respondent, subject to there being 
jurisdiction in the Commission, constituted by the President, 
then have the right to have the matter determined pursuant, 
inter alia, to s.26 of the Act, and procedurally governed by 
s.27 of the Act. 

The applicant's application for an interim order was, of 
course, supported by a number of the abovenamed respon- 
dents, except Mr E J Harken and Ms C Hayward. A number 
did not attend, although they were served with the 
application herein. 

The principles which apply to applications for interim 
orders are those which are set out in Brown v. SSTUWA 69 
WAIG 1390 at 1393. 

The resolutions complained about were set out in the 
schedule to the notice of answer and counter proposal 
herein. Mrs Doman submitted that a resolution or resolu- 
tions would be used to attack or criticise her at the Annual 
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Conference of the respondent union commencing on 30 
September 1991. The resolution in question was as 
follows: — 

"(i) That in order to overcome potential difficulties 
arising from President Sharkey's decisions of 
September 6th and September 19th, 1991, the 
SSTU immediately consult with the Registrar of 
the Industrial Relations Commission to ascertain 
whether the following course of action is appropri- 
ate: 
(a) move a suspension of standing orders at 

Conference, 1991, in order to present a report 
to Conference Delegates. This report should 
canvass the implications arising from the 
decisions: e.g. 
— the election or appointment of the General 
Secretary; 
— the membership of Organisers/Advocates. 

The purpose of the report must be clearly 
understood to be seeking a direction only 
from Conference Delegates in terms of any 
proposed changes to the SSTU rules. Such 
direction will enable the SSTU to negotiate 
rule changes with the Registrar in accordance 
with the wishes of Conference. 

(b) Once the rule changes are drafted, they will 
be circulated to all members, in order that the 
notice requirements are met. Following that 
they will be registered by the Industrial 
Relations Commission. 

(ii) That if this proposal is acceptable to the Registrar, 
Executive authorise a means for its implementa- 
tion." 

There is nothing, on the face of it, in those words, it will 
be apparent, which reflect any criticism of Mrs Dornan. 

If it were directed to deterring her from proceeding, then 
it might arguably sustain an interim order. However, I 
cannot so read the resolution. 

However, the resolution was really directed to a consulta- 
tion with the Registrar of the Industrial Relations Commis- 
sion to ascertain a course of action involving a suspension 
of standing orders at Conference in order to present a report 
to Conference delegates arising from decisions of this 
Commission and membership problems which arose there- 
from. 

The President of this Commission is not a surrogate union 
censor, and there must be allowance for a degree of 
robustness in the goings and comings within an organisation 
registered under the rules, not least the State School 
Teachers Union of WA (Inc). 

I am simply not satisfied, according to the well known 
criteria in Brown v. SSTUWA (op cit), that the complaint 
against the above-quoted resolution is sustained for the 
purposes of making an interim order. 

I would refer to one matter, however, which would seem 
to me to be of consequence, although I make only a passing 
observation. 

It is, I think, not satisfactory to purport to seek the advice 
of the Registrar to advise how an Annual Conference should 
be conducted with regard to the rules, when elements of the 
matter are before the Commission, however constituted. 
What could arise might be embarrassing for the Registrar 
who owes his official existence to the fact that he is an 
officer of the Commission under the Act and might well, in 
any matter, be directed by the Commission to carry out 
certain duties or be given directions. 

There is, 1 think, without dealing with the matter further, 
or foreclosing on any argument which might in future be 
made, a great deal of substance in the view too, that the 
Registrar cannot lawfully perform duties which directly or 
indirectly conflict with his duties express or implied as an 
officer of the Commission, whether purportedly authorised 
by another statute or not. 

For the reasons expressed above, the application is 
dismissed. 

Appearances: Mrs B A Dornan, the applicant, on her own 
behalf. 

Mr A Drake-Brockman (of Counsel) on behalf of Mr E 
J Harken and Ms C Hayward. 

Mr C O'Neill on behalf of himself and Mr M Braysich. 
Mr B Lindberg on behalf of himself and Mr G Smith. 
Mr K M Farrell on behalf of himself and Mr P Cook. 
Ms M Whitney on behalf of herself. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Beverley Anne Dornan 

and 
The Executive of the State School 

Teachers Union of WA (Inc)— 
E J Harken, C Hayward, K M Farrell, 

M Braysich, C Bunney, P Cook, T Dwyer, 
P Harman, M Keely, B Lindberg, J Logan, 

B McAfee, K O'Keefe, C O'Neill, 
D Sheahan, G Smith and M Whitney. 

No 1505 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
27 September 1991. 

Order. 
This matter having come on for hearing before me on the 
26th day of September 1991 and having heard Mrs B A 
Dornan, the applicant, on her own behalf, Mr A Drake- 
Brockman (of Counsel) on behalf of the abovenamed Mr E 
J Harken and Ms C Hayward, Mr C O'Neill on behalf of 
himself and Mr M Braysich, Mr B Lindberg on behalf of 
himself and Mr G Smith, Mr K M Farrell on behalf of 
himself and Mr P Cook, Ms M Whitney on behalf of herself, 
and no other respondent having appeared upon a directions 
hearing and an application by the applicant for interim 
orders herein, and I having determined that reasons for 
decision in relation to the decision herein will issue at a 
future date to be notified to the parties, it is this day, the 27th 
day of September 1991, ordered as follows: — 

1. That the third paragraph of the schedule to the 
application herein be amended as follows: — 
(a) By deleting the word "and" in the last and 

second last lines of such paragraph. 
(b) By adding a comma after the figure 27(e) in 

the second last line, and 27(b) in the last line 
thereof. 

(c) By inserting after the figure 37 in the last line 
the words "and rule 32(y) and the applicant 
also believes that the resolution is in breach 
of Conference Policy 2.10 —Union Admini- 
stration". 

2. That the abovenamed respondent Executive mem- 
bers provide to the applicant within four days of 
the date hereof a true and correct copy of the 
Minutes of the Executive Meeting held on the 20th 
day of September 1991. 

3. That the application herein for an interim order or 
interim orders by the applicant is dismissed, 
provided that the same may be renewed at any 
time upon notice to the other parties of at least 
twenty four hours. 

4. That a true and correct copy of the Minutes of the 
Emergency Committee Meeting held on the 25th 
day of September 1991 be supplied by the said 
Emergency Committee member respondents 
forthwith to the applicant and to all of the 
abovenamed respondents who appeared or who 
were represented before me upon the abovemen- 
tioned hearing upon the hearing for directions. 
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5. That this matter be adjourned for hearing and 
determination to 10.00 am on the 7th and 8th days 
of October 1991, or to such other date and time 
as may be fixed by me from time to time. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Beverley Anne Dornan 

and 
The Executive of the State School Teachers Union of WA 

(Inc) — 
E J Harken, C Hayward, K M Farrell, 

M Braysich, C Bunney, P Cook, T Dwyer, 
P Harman, M Keely, B Lindberg, J Logan, 

B McAtee, K O'Keefe, C O'Neill, 
D Sheahan, G Smith, and M Whitney 

No 1505 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
7 October 1991. 

Order. 
This matter having been listed for hearing before me on the 
7th and 8th days of October 1991 and having heard Mrs B 
A Dornan, the applicant, on her own behalf, and Mr B 
Lindberg on behalf of himself and Mr G Smith, Mr D 
Sheahan on behalf of himself and Mr K M Farrell and Mr 
P Cook, and Ms L Heap on behalf of Mr E J Harken and 
Ms C Hayward, and no other respondents having appeared, 
and the applicant having sought leave to discontinue the 
matter, and the respondents present having consented to the 
matter being discontinued, and I being satisfied by reason 
thereof that the hearing thereof should be discontinued, it is 
this day, the 7th day of October 1991, declared by consent 
that I should refrain from further hearing or determining the 
said application or any part thereof. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
Robert Edward Turner 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No 303 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
17 March 1992. 

Order. 
THIS matter having been due to come on for a directions 
hearing before me on the 17th day of March 1992 and the 
applicant and respondent having by letter dated the 16th day 
of March 1992 consented to the hearing being adjourned 
sine die, and the said letter having been filed herein, it is this 
day, the 17th day of March 1992, ordered by consent that 
application No 303 of 1992 be adjourned sine die. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Gerrard Power 

and 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers 

and Philip John Mitchell. 
Nos 1866 and 1867 of 1991. 

and 
Andrew Gerrard Power, 

and 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers. 

No 339 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
23 March 1992. 

Reasons for Decision. 
THE PRESIDENT: This matter was settled by way of 
consent orders. However, there was one important matter 
which requires some comment, because of the situation of 
s.69 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act") in these proceedings, 
and because it became a problem in these proceedings. 

S.69 confers upon the Registrar a duty, if certain 
conditions are complied with, to make arrangements with 
the Chief Electoral Officer for the conduct of an election. 
That duty, it would appear, would be exercised as a matter 
of discretion only, because of the use of the word "may" 
in s.69(l). In other words, whether the Registrar acceded to 
such a request. 

It is, I think, the correct view, because of the power 
conferred on the President by s.66 of the Act, that the 
Registrar would not correctly exercise that discretion, and, 
alternatively, would not have power under the Act to 
conduct an election, in the face of orders made or an inquiry 
being conducted by the President under s.66. These might 
include orders of an interim type preventing an organisation 
registered under the Act from conducting any election until 
matters raised under s.66 pertaining to its rules were heard 
and determined. Such orders would clearly be within 
jurisdiction and power, because elections may only be held 
because the rules provide for them. Therefore, any order 
made in relation to elections is an order relating to the rules, 
their observance or non-observance etc under s.66(2). 

Alternatively, such a matter might be the subject of an 
application proper under s.66, since an election is conducted 
under the rules of a union. Indeed, it is open to the Registrar 
to seek orders under s.66 himself. 

Part of the application in this matter involved an 
application for elections for certain Committee positions and 
the position of trustee. 

On the first day of the hearing and determination of this 
matter, namely 16 March 1992, I was told that there had 
been a request to the Registrar by the respondents that an 
election be conducted. Mr Power quarrelled with the timing 
however. 

Nonetheless, the parties conferred and sought orders by 
consent as to the conduct of an election and the disposition 
of other matters before me. 

However, concern is occasioned by a party to proceed- 
ings, under s.66 of the Act, being in a position where 
he/she/it could purport to pre-empt matters complying with 
all s.69 conditions and having an election conducted. 

The worst type of situation would be where, for example, 
an election was under challenge pursuant to s.66, and before 
it was heard and determined the Registrar was requested to 
exercise his powers under s.69 to arrange for another 
election, a request to which he acceded. That election might 
have different candidates, have a different voter roll, and be 
different in many other respects from the disputed election. 
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Another problem might arise where the question of 
whether a person is duly authorised (eg whether the person 
was validly elected an officer of an organisation) is in issue 
before the President. 

One of the real absurdities would then be that there could 
then, in the worst case, purport to be two valid elections, one 
called by the Registrar and one declared valid, for example, 
by the President. That picture is not far from what could 
have occurred here. 

In my opinion, too, the holding of elections under s.69 
could not be intended to supervene the jurisdiction of the 
Commission, constituted by the President, exercised under 
s.66. 

S.66 and s.69 are all in Part II of Division 4 of the Act. 

S.61 provides that all members are bound by the rules of 
an organisation during the continuance of their membership. 
They are also as members subject to the jurisdiction of the 
Commission. In relation to the rules, that jurisdiction is 
exercised by the President under s.66, including in relation 
to elections. 

It would be absurd to interpret the Registrar's restricted 
power under s.69 as being able to subvert the jurisdiction 
of the Commission under s.66. 

Thus, the Registrar's exercise of discretion must occur 
within the perimeters imposed by Part II of Division 4, 
including s.66. That this is so is a view fortified by s.61, and 
further by s.66(l) which gives the right to the Registrar 
acting upon complaint or "by reason of any matter arising 
from the discharge of his duties under this Act" (my 
emphasis). In other words, the Registrar himself, in the 
situation I have outlined, or generally under s.66, can apply 
to the President, and that includes seeking orders and 
interpretations. 

It would, I think, create absurdity to interpret s.61, s.66 
and s.69 and their effect any other way (see AEEFEU v. 
Minister for Health 71 WAIG 2253 and the cases cited 
therein). 

In addition, any other opinion would mean reading s.69 
in isolation and not in the context of the Act, nor the part 
of the Act where it appears. 

I do not propose to go into further detail about this matter. 
Detailed argument has not been submitted, but since Mr 
Drake-Brockman raised the matter (for which I am indebted 
to him), I felt it necessary to set these views out. Those are 
my views, unless cogent argument in another matter 
persuades me otherwise. 

Appearances: Mr A G Power, the applicant, on his own 
behalf. 

Mr P J Mitchell on behalf of the firstnamed respondent. 

Mr A L Drake-Brockman (of Counsel) on behalf of the 
second named respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Gerrard Power 

and 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers 

and Philip John Mitchell. 
Nos 1866 and 1867 of 1991. 

and 
Andrew Gerrard Power, 

and 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers. 

No 339 of 1992. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
26 March 1992. 

Order. 
These matters having come on for hearing before me on the 
16th day of March 1992 and having heard Mr A G Power, 
the applicant, on his own behalf, Mr P J Mitchell on behalf 
of the respondent union, and Mr A L Drake-Brockman (of 
Counsel) on behalf of the secondnamed respondent in 
application Nos 1866 and 1867 of 1991, and the parties 
having consented to the following orders, it is this day, the 
26th day of March 1992, ordered as follows: — 

(1) That the respondent union's request or purported 
request for elections pursuant to s.69(2) of the 
Industrial Relations Act 1979 (as amended) ("the 
Act") be and is hereby withdrawn. 

(2) That elections for officer bearers of the respondent 
union be conducted by the Chief Electoral Officer, 
pursuant to s.69 of the Act, subject to the 
following: — 
(a) That the nominations for election be called 

for after 14 clear days from the 28th day of 
March 1992. 

(b) That the period in which to lodge nomina- 
tions be 14 clear days. 

(c) That the ballot then be opened for a period 
of 21 clear days to be closed on the 26th day 
of May 1992. 

(d) That the register of members depicting 
financial and unfinancial status in alphabeti- 
cal order be made available for inspection at 
the union's office during normal office hours 
to all candidates nominating for election. 

(3) That in accordance with rule 22 of the rules of the 
respondent union, there be monthly general 
meetings of the union, the next meeting being on 
the 31st day of March 1992 at 7.30 pm. 

(4) That application Nos 1866 and 1867 of 1991 be 
and are hereby dismissed. 

(5) That application No 339 of 1992 be adjourned sine 
die with liberty to apply on 24 hours written 
notice, filed and served to the other party/parties. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 
Editor's Note: Procedural directions and orders for the 

applications 1866 of 1991, 1867 of 1991 and 339 of 1992 
follow. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Gerrard Power 

and 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers 

and Philip John Mitchell. 
No 1866 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

29 January 1992. 
Reasons for Decision. 

THE PRESIDENT: I heard the parties and Mr A L 
Drake-Brockman (of Counsel) on behalf of Mr Philip John 
Mitchell who was joined as a respondent to this application 
and by consent made such orders and gave such directions 
as were necessary or expedient for the expeditious and just 
hearing and determination of the matter. 

Appearances: Mr A G Power, the applicant on his own 
behalf. 

Mr A L Drake-Brockman (of Counsel) on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Gerrard Power 

and 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers. 

No 1866 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
24 December 1991. 

Order. 
This matter having come on for a directions hearing before 
me on the 23rd day of December 1991 and having heard Mr 
A G Power, the applicant, on his own behalf and Mr A L 
Drake-Brockman (of Counsel) on behalf of the respondent, 
and having reserved my decision on the matter and having 
determined that reasons for decision will issue upon a date 
of which the parties will be notified, it is this day, the 24th 
day of December 1991, ordered and directed as follows: — 

(1) That the State Secretary, Mr Philip John Mitchell, 
be and is hereby joined as a respondent to this 
application. 

(2) That Mr A L Drake-Brockman (of Counsel) be 
and is hereby granted leave to appear for The 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers and the State Secretary, Mr 
Philip John Mitchell, for the purposes of this 
directions hearing only. 

(3) That the said respondent union, its employees and 
agents be and are hereby directed to make 
available to the applicant for inspection within 21 
days of today's date in accordance with the rules 
of the respondent union, and also by way of 
discovery: — 
(a) The books of the respondent union. 
(b) The financial records of the respondent union 

for the years 1990/1991. 
(c) The register of members depicting financial 

status current as at the date of inspection. 
(d) The Minutes of Annual General Meetings 

and meetings of the State Management 
Committee current as at the date of inspec- 
tion. 

(4) That such books be made available for inspection 
within 21 days of today's date. 

(5) That the applicant provide full particulars of his 
application herein within 14 days of today's date, 
provided that the respondents' request in writing 
for such particulars is made within seven days of 
today's date. 

(6) That the answer and counter proposal of the 
respondent union and Mr Philip John Mitchell 
hereto be filed and served within 21 days of 
today's date. 

(7) That the applicant have within 21 days of today's 
date the right to discovery of and inspection of: — 
(a) All documents relating to the purported State 

union elections for the Committee of Man- 
agement and other offices of 1991. 

(b) The Minutes of the meetings of the State 
Committee of Management and General 
Meetings of the respondent union held 
between 1 June 1989 and 31 December 1991. 

(c) All receipt books of the respondent union for 
the period August 1990 to December 1990. 

(8) That there be discovery and inspection of all 
relevant documents provided by the applicant 
upon the request of the respondent union and Mr 
Philip John Mitchell within 14 days of the date of 
such request being made in writing. 

(9) That this application be heard, together with 
application 1867 of 1991, at 10.00 am on the 16th 
day of March, 18th day of March, 19th day of 
March, 20th day of March and 23rd day of March 
1992 to which dates this application is adjourned. 

(10) That there be liberty to apply to vary these orders 
or seek further orders. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Gerrard Power 

and 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers 

and Philip John Mitchell. 
No 1866 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

20 February 1992. 
Order. 

This matter having come on for a hearing to vary and seek 
further orders before me on the 10th day of February 1992 
and having heard Mr A G Power, the applicant, on his own 
behalf and Mr A L Drake-Brockman (of Counsel) on behalf 
of the respondents, and the applicant, Mr A G Power, having 
undertaken not to reveal the contents of all or any of the 
documents referred to herein to any other person or persons 
other than his legal advisers or to witnesses for the purpose 
of proofing such witnesses, it is this day, the 20th day of 
February 1992, ordered and declared as follows: — 

(1) That the respondents herein do file and serve 
affidavits of discovery of all relevant documents 
discovered pursuant to the orders contained herein 
within seven days of the 10th day of February 
1992. 

(2) That the following further orders sought in the 
application herein filed on the 23rd day of January 
1992 to vary and seek further orders pursuant to 
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the orders made on 24th day of December 1991, 
are hereby made: — 
(a) That the said respondent union, its employ- 

ees and agents be and are hereby directed to 
make available to the applicant for inspection 
within 21 days of the 10th day of February 
1992 in accordance with the rules of the 
respondent union, and also by way of 
discovery: — 

(i) The books of the respondent union, 
whether identified as the respondent 
union's books or not, that are the basis 
of Returns lodged in the Western Aus- 
tralian Industrial Relations Commission 
(WAIRC). 

(ii) The financial records of the respondent 
union, whether identified as the records 
of the respondent union or not, that are 
the basis of the Returns lodged by the 
respondent union in the WAIRC, for the 
year ending the 31st day of March 1990. 

(iii) The financial records of the respondent 
union, whether identified as the records 
of the respondent union or not, that are 
the basis of the Returns required to be 
lodged, pursuant to s.63 of the Western 
Australian Industrial Relations Act 
1979 (as amended), for the year 1991. 

(iv) The register of members depicting fi- 
nancial status and in alphabetical order 
current at date of inspection. 

(b) That the applicant have within 21 days of the 
10th day of February 1992, the right of 
discovery and inspection of: — 

(i) All documents relating to the respon- 
dent union's election for Committee 
positions 1988. RETURNING OFFI- 
CER: N L Gilligan. 

(ii) All documents relating to the respon- 
dent union's election for Office bearers 
1986. RETURNING OFFICER: K 
Cruikshank. 

(iii) The complete minutes of the meetings 
of the State Management Committee 
and General Meetings of the respondent 
union held between the 1st day of June 
1989 and the 31st day of December 
1991. 

(iv) All receipt books of the respondent 
union, whether identified as receipt 
books of the respondent union or not, 
that are and will be the basis of Returns 
lodged in the WAIRC, pursuant to s.63 
of the Western Australian Industrial 
Relations Act 1979 (as amended), from 
August 1990 to the date of inspection. 

(3) That the applicant be entitled to take copies of all 
such documents subject to their contents not being 
revealed as set out above. 

(4) That the respondents herein give notice in writing 
to the applicant of all documents which the 
respondents propose to rely which have not yet 
been discovered 14 days prior to the 16th day of 
March 1992 with copies of same to the applicant. 

(5) That there be liberty to apply. 
(6) That my reasons for decision for making these 

orders are that the same represent such directions 
as are necessary or expedient for the expeditious 
and just hearing and determination of the matter. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Gerrard Power 

and 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers. 

No 1867 of 1991. 
BEFORE HIS HONOUR THE PRESIDENT 

P J SHARKEY. 
24 December 1991. 

Order. 
This matter having come on for a directions and interim 
orders hearing before me on the 23rd day of December 1991 
and having heard Mr A G Power, the applicant, on his own 
behalf and Mr A L Drake-Brockman (of Counsel) on behalf 
of the respondent, and having reserved my decision on the 
matter and having determined that reasons for decision will 
issue upon a date of which the parties will be notified, it is 
this day, the 24th day of December 1991, ordered and 
directed as follows: — 

(1) That the State Secretary, Mr Philip John Mitchell, 
be and is hereby joined as a respondent to this 
application. 

(2) That Mr A L Drake-Brockman (of Counsel) be 
and is hereby granted leave to appear for The 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers and the State Secretary, Mr 
Philip John Mitchell, for the purposes of this 
directions and interim orders hearing only. 

(3) (a) That the said respondent union, its employ- 
ees and agents be and are hereby directed to 
make available to the applicant for inspection 
in accordance with the rules of the respon- 
dent union within 21 days of today's date: — 

(i) The financial records of the respondent 
union for the years 1990/1991. 

(ii) The register of members depicting fi- 
nancial status up-to-date as at the date 
of inspection. 

(iii) The Minutes of Annual General Meet- 
ings and meetings of the State Manage- 
ment Committee for the year 1990-1991 
up-to-date as at the date of inspection. 

(b) That such books be made available for 
inspection within 21 days of today's date. 

(4) That the applicant provide full particulars of his 
application herein within 14 days of today's date, 
provided that the respondents' request in writing 
for such particulars is within seven days of today's 
date. 

(5) That the answer and counter proposal of the 
respondent union and of Mr Philip John Mitchell 
hereto be filed and served within 21 days of 
today's date. 

(6) (a) That the applicant have the right to discovery 
of and inspection of: — 

(i) All documents relating to the purported 
State union elections for the Committee 
of Management and other offices of 
1991. 

(ii) The Minutes of the meetings of the State 
Committee of Management and General 
Meetings of the respondent union held 
between 1 June 1989 and 31 December 
1991. 

(iii) All receipt books of the respondent 
union for the period August 1990 to 
December 1990. 

(b) That such inspection occur within 21 days of 
today's date. 
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(7) That there be discovery and inspection of all 
relevant documents provided by the applicant 
upon the request of the respondent union and/or 
the said Mr Philip John Mitchell within 14 days 
of the date of such request being made in writing. 

(8) That this application be heard, together with 
application 1867 of 1991, at 10.00 am on the 16th 
day of March, 18th day of March, 19th day of 
March, 20th day of March and 23rd day of March 
1992 to which dates this application is adjourned. 

(9) That there be liberty to apply to vary these orders 
or seek further orders. 

(10) That the application for interim orders herein be 
and is hereby dismissed. 

(11) That any party may make application for interim 
orders upon 24 hours notice in writing to the other 
party. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Gerrard Power 

and 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers 

and Philip John Mitchell. 
No 1867 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

29 January 1992. 
Reasons for Decision. 

THE PRESIDENT: I heard the parties and Mr A L 
Drake-Brockman (of Counsel) on behalf of Mr Philip John 
Mitchell who was joined as a respondent to this application 
and by consent made such orders and gave such directions 
as were necessary or expedient for the expeditious and just 
hearing and determination of the matter. 

Appearances: Mr A G Power, the applicant on his own 
behalf. 

Mr A L Drake-Brockman (of Counsel) on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Gerrard Power 

and 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers 

and Philip John Mitchell. 
No 1867 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

20 February 1992. 
Order. 

This matter having come on for a hearing to vary and seek 
further orders before me on the 10th day of February 1992 
and having heard Mr A G Power, the applicant, on his own 
behalf and Mr A L Drake-Brockman (of Counsel) on behalf 
of the respondents, and the applicant, Mr A G Power, having 
undertaken not to reveal the contents of all or any of the 
documents referred to herein to any other person or persons 
other than his legal advisers or to witnesses for the purpose 

of proofing such witnesses, it is this day, the 20th day of 
February 1992, ordered and declared as follows: — 

(1) That the respondents herein do file and serve 
affidavits of discovery of all relevant documents 
discovered pursuant to the orders contained herein 
within seven days of the 10th day of February 
1992. 

(2) That the following further orders sought in the 
application herein filed on the 23rd day of January 
1992 pursuant to the orders made on the 24th day 
of December 1991, are hereby made: — 

(a) That the said respondent union, its employ- 
ees and agents be and are hereby directed to 
make available to the applicant for inspection 
in accordance with the rules of the respon- 
dent union within 21 days of the 10th day of 
February 1992: — 

(i) The financial records of the respondent 
union, whether identified as the records 
of the respondent union or not, that are 
the basis of the Returns lodged in the 
Western Australian Industrial Relations 
Commission (WAIRC) for the year 
ending the 31st day of March 1990. 

(ii) The financial returns of the respondent 
union, whether identified as the records 
of the respondent union or not, that are 
the basis of the Returns required to be 
lodged, pursuant to s.63 of the Western 
Australian Industrial Relations Act 
1979 (as amended), for the year 1991. 

(iii) The register of members in alphabetical 
order depicting financial status up-to- 
date as at the date of inspection. 

(iv) The complete minutes of Annual Gen- 
eral Meetings and summoned General 
Meetings and meetings of the Commit- 
tee of Management for the years 1990- 
1991 up-to-date as at the date of 
inspection. 

(b) That the applicant have right of discovery of 
and inspection of: — 

(i) All documents relating to the purported 
State Union elections for Committee of 
Management and other offices of 1986 
and 1988 or any other purported State 
Union elections. 

(ii) The complete minutes of the meetings 
of the State Committee of Management 
and General Meetings of the respondent 
union held between the 1st day of June 
1989 and the 31st day of December 
1991. 

(iii) All receipt books of the respondent 
union, whether identified as the receipt 
books of the respondent union or not, 
that are the basis, and will be the basis 
of Returns lodged in the WAIRC, 
pursuant to s.63 of the Western Austra- 
lian Industrial Relations Act 1979 (as 
amended), from August 1990 to the date 
of inspection. 

(c) That such inspection occur within 21 days of 
the 10th day of February 1992. 

(3) That the applicant be entitled to take copies of all 
such documents subject to their contents not being 
revealed as set out above. 

(4) That the respondents herein give notice in writing 
to the applicant of all documents which the 
respondents propose to rely which have not yet 
been discovered 14 days prior to the 16th day of 
March 1992 with copies of same to the applicant. 

(5) That there be liberty to apply. 
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(6) That my reasons for decision for making these 
orders are that the same represent such directions 
as are necessary or expedient for the expeditious 
and just hearing and determination of the matter. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Gerrard Power 

and 
The Plumbers and Gasfitters Employees' Union of Austra- 
lia, West Australian Branch, Industrial Union of Workers 

and Philip John Mitchell. 
Nos 1866 and 1867 of 1991. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

16 March 1992. 
Order. 

These matters having come on for hearing before me on the 
16th day of March 1992 and having heard Mr A G Power, 
the applicant, on his own behalf, Mr P J Mitchell on behalf 
of the first named respondent, and Mr A L Drake-Brockman 
(of Counsel) on behalf of the second named respondent, it 
is this day, the 16th day of March 1992, ordered as 
follows: — 

(1) That Mr A L Drake-Brockman be and is hereby 
granted leave to appear for the second named 
respondent, Philip John Mitchell. 

(2) That application No 339 of 1992 be joined to 
application Nos 1866 and 1867 of 1991 and that 
the respondent union do file and serve any answer 
and counter proposal within 24 hours from the 
16th day of March 1992. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PUBLIC SERVICE 
ARBITRATOR— 

Awards/Agreements— 
Variation of— 

THE ABORIGINAL POLICE AIDES AWARD 
No. R 31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon. Minister for Police. 

No. 150 of 1992. 
COMMISSIONER S.A. KENNEDY. 

25 March 1992. 
Order. 

WHEREAS this application seeks to vary the amounts of the 
allowances in Clauses 9, 10, 12 and 20 of The Aboriginal 
Police Aides Award in accordance with allowances in the 
public sector with which there is an established nexus; and 

Whereas it has been established that the increases 
constitute a reimbursement; 

72 W.A.I.G. 

Now therefore, having heard Mr J. Bannan on behalf of 
the Applicant and Mr R. Skeffington and subsequently Ms 
V. Zupanovich on behalf of the Respondent, I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

That the Aboriginal Police Aides Award as amended 
be further varied in accordance with the following 
schedule with effect from the beginning of the first pay 
period on or after the 1st day of July 1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 9.—Travelling Allowances: Delete the schedule 
which appears after subclause (15) of this clause and insert 
the following in lieu thereof: 

Schedule of Travelling Allowances 
Item Particulars Daily Rate 

$ 
ALLOWANCE TO MEET INCIDENTAL EXPENSES 
j WA —South of 26° South Latitude 6.35 
2 WA —North of 26° South Latitude 8.50 
3 Interstate 8.50 
ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT A HOTEL OR MOTEL 

4 WA—Metropolitan Hotel or Motel 115.60 
5 Locality South of 26° South Latitude 90.85 
6 Locality North of 26° South Latitude 

Item Particulars Daily Rate 
$ 

Broome 157.90 
Carnarvon 119.10 
Dampier 137.00 
Derby 119.80 
Eucla 117.30 
Exmouth 124.50 
Fitzroy Crossing 125.00 
Gascoyne Junction 75.00 
Goldsworthy 148.70 
Halls Creek 115.50 
Karratha 169.50 
Koolan Island 105.95 
Kununurra 134.50 
Marble Bar 132.00 
Newman 170.50 
Nullagine 80.50 
Onslow 116.50 
Pannawonica 121.00 
Paraburdoo 163.00 
Port Hedland 153.60 
Roebourne 64.50 
Sandfire 79.90 
Shark Bay 102.00 
Shay Gap 148.70 
South Hedland 148.70 
Tom Price 120.50 
Turkey Creek 86.50 
Wickham 123.00 
Wittenoom 103.50 
Wyndham 127.00 

Item Particulars Daily Rate 
$ 

7 Interstate —Capital Cities 
— Sydney 176.00 
— Melbourne 161.75 
— Others 141.70 

8 Interstate — Other than Capital Cities 90.85 
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ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY AT OTHER THAN A HOTEL OR MOTEL 
Item Particulars Daily Rate 

$ 
9 WA —South of 26° South Latitude 43.10 
10 WA —North of 26° South Latitude 56.35 
11 Interstate 56.35 
TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
12 WA —South of 26° South Latitude $ 

Breakfast 9.10 
Lunch 9.10 
Dinner 18.55 
Supper 12.25 

13 WA —North of 26° South Latitude $ 
Breakfast 9.45 
Lunch 13.85 
Dinner 24.55 
Supper 15.95 

14 Interstate $ 
Breakfast 9.45 
Lunch 13.85 
Dinner 24.55 

MIDDAY MEAL 
$ 

15 Rate per meal 3.95 
16 Maximum reimbursement per pay pe- 

riod 19.75 
2. Clause 10. —Relieving Allowances: Delete the sched- 

ule which appears after paragraph (3) of subclause (10) of 
this clause and insert the following in lieu thereof: 

Schedule of Relieving Allowances 
Intra State 

Item Particulars Rate Per Day 
WA Locality South 

Metropolitan of 26' South 

Item Particulars Rate Per 
Day 

1 First forty-nine days after arrival 
at new locality: 115.60 90.85 
Period of relief in excess of 
forty-nine days: 

2 (a) Employee with dependants 57.80 45.45 
3 (b) Employee without depen- 38.55 30.30 

dants 
Relief in locality north of 26' South latitude including Shark Bay: 

TOWN ITEM 4 ITEM 5 ITEM 6 
First 49 days Period of Relief in 
after arrival excess of 49 days 
at new iocai- 

ity 
Employee Employee 

With Without 

$ 
Dependants Dependants 

S S 
Broome 157.90 78.95 52.65 
Carnarvon 119.10 59.55 39.70 
Dampier 137.00 68.50 45.65 
Derby 119.80 59.90 39.95 
Eucla 117.30 58.65 39.10 
Exmouth 124.50 62.25 41.50 
Fitzroy Crossing 125.00 62.50 41.65 
Gascoyne Junction 75.00 37.50 25.00 
Goldsworthy 148.70 74.35 49.55 
Halls Creek 115.50 57.75 38.50 
Karratha 169.50 84.75 56.50 
Koolan Island 105.95 52.90 35.30 
Kununurra 134.50 67.25 44.85 
Marble Bar 132.00 66.00 44.00 
Newman 170.50 85.25 56.85 
Nullagine 80.50 40.25 26.85 
Onslow 116.50 58.25 38.85 
Pannawonica 121.00 60.50 40.35 
Paraburdoo 163.00 81.50 54.35 
Port Hedland 153.60 76.80 51.20 
Roeboume 64.50 32.25 21.50 
Sandfire 79.90 39.95 26.65 
Shark Bay 102.00 51.00 34.00 
Shay Gap 148.70 74.35 49.55 
South Hedland 148.70 74.35 49.55 
Tom Price 120.50 60.25 40.15 
Turkey Creek 86.50 43.25 28.85 
Wickham 123.00 61,50 41.00 
Wittenoom 103.50 51.75 34.50 
Wyndham 127.00 63.50 42.35 

Incidental Expenses: 
South of 26° South Latitude 
North of 26° South Latitude 

Other Than Hotel or Motel: 
South of 26° South Latitude 
North of 26° South Latitude 

INTERSTATE 

Item Particulars Rate Per 
Day 

176.00 
161.75 
141.70 
90.85 

Hotel or Motel First forty-nine days 
after arrival at new locality: 
Capital Cities — 

— Sydney 
— Melbourne 
— Others 

Other Than Capital Cities — 
Period of relief in excess of forty-nine 
days: 

(a) Employee with dependants 

Capital Cities — 
— Sydney 
— Melbourne 
— Others 

Other Than Capital Cities — 

(b) Employee without dependants 

Capital Cities — 
— Sydney 
— Melbourne 
— Others 

Other Than Capital Cities — 

Incidental expenses: 

Other than a Hotel or Motel: 

3. Clause 12. —Allowance For Use of Employee's Own 
Vehicle: Delete subclause (2) of this clause and insert the 
following in lieu thereof: 

(2) (a) An employee who is required to use his 
motor vehicle (car) for the performance of 
Police Duties shall be paid an allowance as 
per the following schedule: 

Area and Details 
Rate per Kilometre 
(cents) 

Engine Displacement 
(in Cubic Centimetres) 

Over Over 1600cc 
2600cc 1600cc & Under 

to 2600cc 
Metropolitan Area 
South West Land Division 
North of 23.5° South Lati- 
tude 
Rest of the State 

(b) An employee who is required to use his 
motor cycle for the performance of Police 
Duties shall be paid an allowance of 17.1 
cents per kilometre necessarily travelled. 

(c) Where vehicles are fitted with odometers 
registering in miles, the distance travelled 
must be converted to kilometres by multiply- 
ing the number of miles by 1.61. 
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4. Clause 20. —Camping Allowance: Delete subclauses 
(3) and (4) of this clause and in lieu thereof the following: 

(3) South of 26° Latitude: 
Rate 

Per Day Item 
$ 

Permanent Camp —Cook 
provided by the Depart- 
ment 18.55 1 
Permanent Camp —No 
Cook provided by the De- 
partment 24.75 2 
Other Camping—Cook 
provided by the Depart- 
ment 30.90 3 
Other Camping—No 
Cook provided 37.10 4 

(4) North of 26° South Latitude: 

Rate 
Per Day Item 

$ 
Permanent Camp —Cook 
provided by the Depart- 
ment 25.20 1 
Permanent Camp —No 
Cook provided by the De- 
partment 31.40 2 
Other Camping —Cook 
provided by the Depart- 
ment 37.55 3 
Other Camping —No 
Cook provided 43.75 4 

THE POLICE AWARD 1965 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Police Union of Workers 
and 

Hon. Minister for Police. 
No. 1950 of 1991. 

COMMISSIONER S.A. KENNEDY. 
25 March 1992. 

Order. 
WHEREAS this application seeks to vary the amounts of the 
allowances in Clause 13 of the Police Award 1965 in 
accordance with allowances in the public sector with which 
there is an established nexus; and 

Whereas it has been established that the increases 
constitute a reimbursement; 

Now therefore, having heard Mr J. Bannan on behalf of 
the Applicant and Mr R. Skeffington and subsequently Ms 
V. Zupanovich on behalf of the Respondent, I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

That the Police Award 1965 as amended be further 
varied in accordance with the following schedule with 
effect on and from the first day of July 1991. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

Schedule. 
Clause 13. —Allowance For Use of Employee's Own 

Vehicle: Delete paragraphs (a) and (b) of subclause (2) of 
this clause and insert the following in lieu thereof: 

(2) (a) An employee who is required to use his 
motor vehicle (car) for the performance of 
Police Duties shall be paid an allowance as 
per the following schedule: — 

Engine Displacement 
Area and Details (in Cubic Centimetres) 
Rate per Kilometre Over Over 1600cc 

2600cc 1600cc ■ & Under 
to 2600cc 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5° South Lati- 56.2 50.0 43.5 
tude 
Rest of the State 52.2 46.0 40.0 

(b) An employee who is required to use his 
motor cycle for the performance of Police 
Duties shall be paid an allowance of 17.1 
cents per kilometre necessarily travelled. 

THE POLICE AWARD 1965 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon. Minister for Police. 

No. 144 of 1992. 

COMMISSIONER S.A. KENNEDY. 
25 March 1992. 

Order. 
WHEREAS this application seeks to vary the amounts of the 
allowances in Clauses 10, 11 and 37 of the Police Award 
1965 in accordance with allowances in the public sector with 
which there is an established nexus; and 

Whereas it has been established that the increases 
constitute a reimbursement; 

Now therefore, having heard Mr J. Bannan on behalf of 
the Applicant and Mr R. Skeffington and subsequently Ms 
V. Zupanovich on behalf of the Respondent, I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

That the Police Award 1965 as amended be further 
varied in accordance with the following schedule with 
effect from the beginning of the first pay period on or 
after the 1st day of July 1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 10.—Travelling Allowances: Delete the sched- 

ule which appears after subclause (15) of this clause and 
insert the following in lieu thereof: 

Schedule of Travelling Allowances 
Item Particulars Daily Rate 

$ 
Allowance to Meet Incidental Expenses 

1 WA —South of 26° South Latitude 6.35 
2 WA—North of 26° South Latitude 8.50 
3 Interstate 8.50 
Accommodation Involving an Overnight Stay at a Hotel or 
Motel 

4 WA —Metropolitan Hotel or Motel 115.60 
5 Locality South of 26° South Latitude 90.85 
6 Locality North of 26° South Latitude 

Item Particulars Daily Rate 
$ 

Broome 157.90 
Carnarvon 119.10 
Dampier 137.00 
Derby 119.80 
Eucla 117.30 
Exmouth 124.50 
Fitzroy Crossing 125.00 
Gascoyne Junction 75.00 
Goldsworthy 148.70 
Halls Creek 115.50 
Karratha 169.50 
Koolan Island 105.95 
Kununurra 134.50 
Marble Bar 132.00 
Newman 170.50 
Nullagine 80.50 
Onslow 116.50 
Pannawonica 121.00 
Paraburdoo 163.00 
Port Hedland 153.60 
Roebourne 64.50 
Sandfire 79.90 
Shark Bay 102.00 
Shay Gap 148.70 
South Hedland 148.70 
Tom Price 120.50 
Turkey Creek 86.50 
Wickham 123.00 
Wittenoom 103.50 
Wyndham 127.00 

7 Interstate —Capital Cities 
— Sydney 176.00 
— Melbourne 161.75 
— Others 141.70 

8 Interstate —Other than Capital Cities 90.85 
Accommodation Involving an Overnight Stay at Other than 
a Hotel or Motel 

9 WA —South of 26° South Latitude 43.10 
10 WA —North of 26° South Latitude 56.35 
11 Interstate 56.35 
Travel Not Involving an Overnight Stay 

12 WA —South of 26° South Latitude $ 
Breakfast 9.10 
Lunch 9.10 
Dinner 18.55 
Supper 12.25 

13 WA —North of 26° South Latitude $ 
Breakfast 9.45 
Lunch 13.85 
Dinner 24.55 
Supper 15.95 

14 Interstate $ 
Breakfast 9.45 
Lunch 13.85 
Dinner 24.55 

Midday Meal $ 
15 Rate per meal 3.95 
16 Maximum reimbursement per pay pe- 19.75 

riod 
2. Clause 11.—Relieving Allowances: Delete the sched- 

ule which appears after subclause (10) of this clause and 
insert the following in lieu thereof: 

Schedule of Relieving Allowances 
Intra State 
Item Particulars Rate Per Day 

WA Locality 
Metropolitan South of 

26° South 
Latitude 

First forty-nine days after 
arrival at new locality: 
Period of relief in excess 
of forty-nine days: 

(a) Employee with de- 
pendants 

(b) Employee without 
dependants 

Relief in locality north of 
26° South latitude includ- 
ing Shark Bay: 

115.60 

Town Item 4 Item 5 Item 6 
First 49 days Period of Relief in 
after arrival excess of 49 days 
at new local- 

ity 
Employee 

With 
Employee 
Without 

S 
Dependants 

$ 
Dependants 

$ 
Broome 157.90 78.95 52.65 
Carnarvon 119.10 59.55 39.70 
Dampier 137.00 68.50 45.65 
Derby 119.80 59.90 39.95 
Eucla 117.30 58.65 39.10 
Exmouth 124.50 62.25 41.50 
Fitzroy Crossing 125.00 62.50 41.65 
Gascoyne Junction 75.00 37.50 25.00 
Goldsworthy 148.70 74.35 49.55 
Halls Creek 115.50 57.75 38.50 
Karratha 169.50 84.75 56.50 
Koolan Island 105.95 52.90 35.30 
Kununurra 134.50 67.25 44.85 
Marble Bar 132.00 66.00 44.00 
Newman 170.50 85.25 56.85 
Nullagine 80.50 40.25 26.85 
Onslow 116.50 58.25 38.85 
Pannawonica 121.00 60.50 40.35 
Paraburdoo 163.00 81.50 54.35 
Port Hedland 153.60 76.80 51.20 
Roebourne 64.50 32.25 21.50 
Sandfire 79.90 39.95 26.65 
Shark Bay 102.00 51.00 34.00 
Shay Gap 148.70 74.35 49.55 
South Hedland 148.70 74.35 49.55 
Tom Price 120.50 60.25 40.15 
Turkey Creek 86.50 43.25 28.85 
Wickham 123.00 61.50 41.00 
Wittenoom 103.50 51.75 34.50 
Wyndham 127.00 63.50 42.35 
Item Particulars Rate Per Dat 

$ 
7 Incidental Expenses: 

South of 26° South Latitude 6.35 
North of 26° South Latitude 8.50 
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Item Particulars Daily Rate 

Other Than Hotel or Motel: 
South of 26° South Latitude 
North of 26° South Latitude 

Interstate 

Item Particulars Rate Per Day 

9 Hotel or Motel First forty-nine days 
after arrival at new locality: 
Capital Cities — 

— Sydney 176.00 
— Melbourne 161.75 
— Others 141.70 

Other Than Capital Cities— 90.85 
Period of relief in excess of forty-nine 
days: 

10 (a) Employee with dependants $ 
Capital Cities — 

— Sydney 88.00 
— Melbourne 80.55 
— Others 70.85 

Other Than Capital Cities— 45.45 
11 (b) Employee without dependants $ 

Capital Cities — 
— Sydney 58.65 
— Melbourne 53.90 
— Others 47.25 

Other Than Capital Cities— 30.30 
12 Incidental expenses: 8.50 
13 Other than a Hotel or Motel: 56.35 

3. Clause 37.— Camping Allowance: Delete subclauses 
(3) and (4) of this clause and in lieu thereof the following: 

(3) South of 26° Latitude: 
Rate 

Per Day Item 
$ 

Permanent Camp —Cook 18.55 1 
provided by the Depart- 
ment 
Permanent Camp —No 24.75 2 
Cook provided by the De- 
partment 
Other Camping—Cook 30.90 3 
provided by the Depart- 
ment 
Other Camping—No 37.10 4 
Cook provided 

(4) North of 26° South Latitude: 
Rate 

Per Day Item 

Permanent Camp —Cook 
provided by the Depart- 
ment 
Permanent Camp —No 
Cook provided by the De- 
partment 
Other Camping —Cook 
provided by the Depart- 
ment 
Other Camping —No 
Cook provided 

ANIMAL WELFARE INDUSTRY AWARD 
No. 8 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Ascot Veterinary Hospital and Others. 
No. 1900 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
25 February 1992. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the Applicant 
Union andMs C. Fitz Gibbon on behalf of the Respondents 
and whereas the Second Structural Efficiency Adjustment 
enunciated under the State Wage Decision of September 
1989 (69 WAIG 2917) was granted pursuant to Application 
No. 126 of 1990 (71 WAIG 657); 

And whereas at that time parties undertook to continue 
the structural reform process and as part of that process the 
Commission took steps to initiate a rationalisation of the 
Respondent List of the instant award; 

And whereas, this application is an extension of the 
Structural Efficiency exercise and comes before the Com- 
mission by consent; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Animal Welfare Industry Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 25th 
day of February, 1992. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete the number, letter and 

title 2A. —State Wage Principles —June 1991. 
2. Clause 2A. —State Wage Principles —June 1991: 

Delete this clause. 
3. Immediately following clause 30. — Award Modernisa- 

tion and Enterprise Consultation delete the Schedule of 
Respondents and insert the following in lieu: 

Schedule I —Respondents. 
Mr P.S. Adams 
P.O. Box 255 
CANNINGTON WA 6107 
Ascot Veterinary Hospital 
63 Epsom Avenue 
BELMONT WA 6104 
St. Francis Veterinary Hospital 
7 Main Street, 
OSBORNE PARK WA 6017 
Mr P.M.A. Harwood 
(no longer in business) 
Mr A.R. Hugh 
(no longer in business) 
Mr K.J. Kent 
(no longer in business) 
Mr R.K. Kent 
(no longer in business) 
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Melville Animal Hospital 
34a Rome Road, 
MELVILLE WA 6156 
Swanbourne Veterinary Hospital 
(formerly Messrs I.J. Miller and MJ. Grandison) 
2 Devon Road, 
SWANBOURNE WA 6010 
Mr C.P. Owens 
(no longer in business) 
Royal Society for the Prevention of Cruelty to Animals 
99 Albany Highway 
VICTORIA PARK WA 6100 
Mr A.F. Smits 
(no longer in business) 
Mr L.W. Spiers 
3 Riverview Road, 
EAST VICTORIA PARK WA 6101 
Mr B. Stein 
52 Salvado Road, 
WEMBLEY WA 6014 

BP REFINERY (KWINANA) CONSTRUCTION, 
MINING AND ENERGY WORKERS UNION 

AWARD No. A 2 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

BP Refinery (Kwinana) Pty Limited 
and 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch. 

No. 82 of 1992. 
COMMISSIONER O.K. SALMON. 

27 March 1992. 
Order. 

HAVING heard Mr T.J. Brown and with him Ms R. Miller 
(of counsel) on behalf of the Applicant and Mr R.A. Keegan 
on behalf of the Respondent, and by consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the BP Refinery (Kwinana) Construction, 
Mining and Energy Workers Union Award 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 26 
February 1992. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: 

A. Insert after 41 Award Modernisation Provision 42 
Operation of Appendix 2 

B. Renumber 42 Liberty to Apply to 43 Liberty to 
Apply 

C. Rename Appendix — Special Allowance to Ap- 
pendix 1—Special Allowance 

D. Insert after Appendix 1 — Special Allowance Ap- 
pendix 2 —Site Agreement 1991 

2. Clause 41. —Award Modernisation Provision: After 
this clause insert the following — 

42. — Operation of Appendix 2. 
Where the other provisions of this award are inconsistent 

with the provisions of Appendix 2 of this award, the 
provisions of the appendix shall prevail. 

3. Clause 42. —Liberty to Apply: Delete the title and 
insert the following in lieu thereof— 

43. —Liberty to Apply. 
4. Appendix —Special Allowances: Delete the title and 

insert the following in lieu thereof— 
Appendix 1 — Special Allowances. 

5. Appendix 1—Special Allowances: Insert after this 
clause the following new appendix — 

Appendix 2 —Site Agreement 1991. 
1. —Intent. 

This Agreement between the Construction Mining and 
Energy Workers Union (CMEWU) and BP Oil Kwinana 
reflects the ongoing change in traditional Management/ 
Union relationships. The Agreement has been developed 
through a process of consultation and participation with all 
parties involved and reflects an ongoing commitment to 
make BP Oil Kwinana not only the most productive of 
Australian Refineries but also to put it on a competitive 
footing with the worlds best. 

This Agreement has as its fundamental principle a change 
from a control to a commitment driven organisation. 
Employees covered by the Agreement will attain greater 
flexibilities and access to a rewarding career path. They will 
have greater participation in decision making and involve- 
ment in matters that impact their working environment, 
leading to increased motivation and increased profitability. 
This will mean greater control over work priorities, structure 
and output and the acceptance of greater responsibility and 
accountability by the total involvement of the work group. 

The grievance procedure as defined in Section 22 is an 
integral part of this Agreement and as such reflects an 
ongoing commitment to maintain productivity in the 
workplace at the highest level. Management style will focus 
on team building, coaching and commitment to the 
principles of trust outlined in this Agreement. This 
Agreement is consistent with the reform proposed by the 
Government, ACTU, peak employer bodies and the Indus- 
trial Commission in that it provides: 

The framework for incentives to skills formation, more 
flexible forms of work organisation, greater opportunities 
for career development and a better quality of working life 
(Labour Market reform 1988). 

This Agreement confirms the continuing commitment of 
the employees at BP Oil Kwinana to the process of change 
and the need for change to ensure high standards of 
productivity. 

2. —Incidence. 
This Agreement shall apply to employees, who are 

members of the CMEWU engaged by BP Oil Kwinana in 
its Operations Area for the purpose of operating the 
Kwinana operations for the classifications set out hereunder 
and any other classifications covering employees in the 
operation as may be agreed by the parties. This Agreement 
unless otherwise stated takes precedence over The BP 
Refinery (Kwinana) Construction, Mining and Energy 
Workers Union Award 1980 for the period of operation. 

3. —Date & Period of Operation. 
24 month period from ratification. Six months prior to 

expiration this Agreement shall be renegotiated, failure to 
reach agreement will result in the return to the CMEWU 
Award in force at that time. This Agreement can be extended 
in its current form or amended by mutual agreement for 
additional periods of up to 24 months. 

A trial period of six months for the implementation of the 
overtime component will be used. See Part 7. The overtime 
component is fundamental to the way this Agreement has 
been formulated. 

06196-4 
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4. —Classification. 
All work in the Operations Area of BP Oil Kwinana will 

be covered by the classification Refinery Process Techni- 
cian. There will be an eight level career structure for all 
employees covered by the classification. See Part 1 for 
detail. 

5. —Terms of Employment. 
(1) Employment of permanent employees shall be by the 

month. 
(2) Employment may be terminated by either party on 1 

month's notice. This shall not affect the right of the 
employer to dismiss any employee without notice for blatant 
neglect or wilful misconduct and in such cases wages will 
be paid up to time of dismissal only. 

(3) The employment of temporary or casual employees 
shall be for a pre-agreed length of service commensurate 
with the additional work load to be covered as agreed by the 
Review Committee. In the event of part time work being 
required, conditions shall be as agreed by the Review 
Committee. 

(4) It is a term and condition of employment under this 
Agreement that an employee shall use all protective clothing 
and equipment provided by the employer for specific 
circumstances and after training, safety equipment or related 
apparatus and comply with the employer's direction to carry 
out work required for the safety of personnel and plant or 
for the emergency prevention/control of pollution. 

6. — Remuneration — Annualised Salary. 
(1) Salary shall be paid fortnightly into a recognised 

financial institution nominated by the employee, one week 
in arrears one week in advance. 

(2) The remuneration at the commencement of the 
Agreement is an all inclusive amount. It shall be formulated 
to include base salary, allowances both standard and 
non-standard, shift premiums, overtime and a restructuring 
productivity component associated with the conditions of 
employment of this Agreement. 

(3) The salary package negotiated in this Agreement shall 
stand for the duration of the Agreement. It will be reviewed 
whenever a National Wage Case decision is delivered and 
adjusted if applicable. Allowance component will be 
adjusted annually to reflect movements in the base rate. 
(First such adjustment to apply no later than 12 months after 
ratification). Other components move as a fixed percentage 
of the base rate. 

(4) Salary definition as described in Part 2. 

7. —Skills Level Progression. 
Employees will acquire skills as defined in the career path 

structure, Part 1. On developing sufficient skills in line with 
current state legislation via the training modules the skill 
levels will be tested, certified and used. When sufficient 
skills have been certified and utilised to move up to the next 
skill level, the employee will attract the appropriate 
remuneration for that level. 

Promotion beyond the level of RPT5 will be subject to 
the needs of the organisation as determined by Management 
in consultation with the Work Group. Promotion to RPT5 
will be strictly according to the certification and recertifica- 
tion requirements for the term of this Agreement without 
Management review. 

Certification will occur within the time frame of the 
Agreement and recertification within a 2 year period, or if 
and when required. This will be administered by the Work 
Group. 

8. —Training & Education. 
(1) For all training, area work groups will clearly define 

and agree performance standards. Employees will have to 
demonstrate capability against these performance standards 
as part of the training process. Additional training will be 
given as required. 

(2) Training will be developed on a needs based modular 
basis. It will be consistent with the work skills identified 
through the job task analysis process. 

(3) Training will focus on the needs of the trainee rather 
than the trainer. As far as possible training will be self paced 
and self motivated. Employees will be encouraged to 
increase skill and knowledge levels. The majority of 
modular training can be done on shift where the employee 
can progress via 3-4 hour training blocks whilst being 
covered within the work group. Where practical training will 
be done on site at the SGA. 

(4) The role of every employee in training others is 
recognised. Selected employees will be given coaching on 
how to train others. The work group will be responsible for 
the scheduling of training. Emphasis will be given to 
training consistent with the skills required for the work 
group to function at maximum productivity. Qualified 
trainers will be available to employees to establish and 
maintain training program standards. An annual training 
plan shall be submitted by the work group to the Operations 
Manager to ensure training is co-ordinated well in advance. 

(5) Off shift training modules of 2-4 days shall be 
organised during rostered breaks by utilising periods of the 
73 hours of training time that occur during the year. One of 
these modules will be a fire training refresher course. 
Courses will be organised with due consideration for the 
breaks in the continuous shift system. 

9. —Safety & Environment. 
(1) A continuing high safety and environmental standard 

will be maintained on all plants. 
(2) To reinforce this, all Refinery Process Technicians 

will participate actively on shift in the following: 
(a) Housekeeping, such that the Plant and its sur- 

rounding pipetracks and roadways are maintained 
in an excellent condition of cleanliness as part of 
normal shift duties. 

(b) Emergency practices and simulations. 
(c) Leak adjustment. All leaks to atmosphere are 

taken up immediately by the Technician where 
practical. Refer Part 1. 

(d) Safety training programme and lectures are organ- 
ised and implemented by the work group. 

(e) Weekly documented Safety & Loss audits will be 
carried out by each work group. 

(f) All incidents/accidents are reported and then 
investigated and followed up by the work group. 

(g) No part of the process is drained to sewer or 
atmosphere outside of the area guidelines. 

(h) Documented environmental checks shall be car- 
ried out on a regular basis as required by 
legislative bodies. 

10. —Quality. 
Refinery Process Technicians shall actively pursue 

improvement in the area of quality management. To 
facilitate this, Process Technicians will: 

(a) Perform regular laboratory tests as defined in Part 
1 to maintain the highest standard of quality, 
within customer specifications. 

(b) Sample all process streams according to required 
laboratory schedule. 

(c) Adjust the process in order to maintain all 
products within customer specifications. 

(d) Participate in quality control investigations and 
quality management of the production processes. 

11. —Holidays. 
All entitlements due to continuous shift workers for 

public holiday are averaged and included in the salary 
package. 

12. —Hours of Work. 
(1) Hours of work shall be as agreed in the 12 hour shift 

roster agreement Part 3. 
(2) All entitlements and payments referred to in the 12 

hour shift roster agreement shall lapse when salary payments 
in this agreement commence. 
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(3) The Area coordinating groups will manage their 
staffing rosters and will cover any absence in their work 
groups ensuring an agreed complement to safely meet the 
needs of the business and the workforce. 

(4) The ordinary hours of work for occasional day workers 
shall not be more than 12 hours per day which may be 
worked between the hours of 6.00am and 8.00pm on any 
day. 

13. —Annual Leave. 
(1) Annual leave entitlement shall be as the 12 hour shift 

roster agreement and may be split into more than two 
periods, such that the needs of the individual and all needs 
of the business are maintained and agreed by the work 
group. 

(2) The work group shall organise an annual and long 
service leave roster prior to December each year such that 
all leave entitlements are covered with due regard to 
business issues, staffing requirements and special projects, 
within the capacity of the leave relief component and 
minimum safe staffing levels. (See Part 4) 

(3) Any annual leave accrued for more than 24 months 
shall be taken as directed by the Work Group in line with 
current policy. 

(4) An employee, other than a seven day shift worker, 
shall be entitled to a period of four consecutive weeks leave 
on or after the anniversary of each twelve months of 
continuous service with the employer. 

(5) Other than casual employees and seven day shift 
workers, employees shall be paid whilst on annual leave 
their ordinary rate of pay plus 221/2 percent. 

(6) For other than casual employees and seven day shift 
workers, when a public holiday as prescribed in Clause 11, 
falls within an employee's period of annual leave and is 
observed on a day, which in the case of that employee, 
would have been an ordinary working day, there shall be 
added to the period of annual leave time equivalent to the 
ordinary time which the employee would have worked if 
such day had not been a holiday. 

14. —Long Service Leave. 
(1) Long service leave shall be taken as per the Long 

Service Leave Oil Companies Award 1985 except as 
provided herein. 

(2) Any long service leave shall be taken in periods such 
that the needs of the individual and all needs of the business 
are maintained and agreed by the work group. 

15. —Sick Leave. 
Employees will be entitled to leave of absence in 

circumstances where they cannot attend for duty due to 
personal illness. The absence will be covered as necessary 
by the work group ensuring all safety and business issues 
are covered. Sickness records shall be maintained and 
regulated by the work group with due notification to 
personnel records (See Part 8). 

16.— Bereavement Leave. 
Leave shall be provided for on agreement of the work 

group. 

17. —Compassionate and Special Leave. 
Compassionate leave shall be granted on agreement of the 

work group. 
Special leave shall be recommended by the Work Group 

within policy guidelines for Management approval. 

18.—Jury Service. 
Leave will be granted for Jury Service as per Company 

policy. 

19. —Safety Clothing. 
(1) The Company shall provide and maintain all 

appropriate protective clothing and safety equipment re- 
quired in the workplace. No allowances shall be paid for the 
wearing of safety clothing. 

(2) Company clothing shall be replaced on an as needs 
basis once the initial issue has been made. 

(3) The onus will be on each employee to wear all 
protective clothing and safety equipment as defined by the 
BP Safety Regulations or such policy as is determined by 
the Refinery Occupational Health and Safety Committee. 

20. —Tools & Equipment. 
The Company shall provide employees with such tools 

and equipment including consumables as is necessary for the 
performance of their duties. The tools will be replaced on 
an individual needs basis. Replacement in kind will be 
provided on the basis of returning worn, obsolete or expired 
tools for proper handling. 

21. —Union Delegate. 
Employees appointed Union Delegates in the Plant or 

work area in which they are employed shall, upon 
notification thereof to the Company, be recognised as 
accredited representatives of the Union and shall be allowed, 
as agreed, necessary time during working hours to carry out 
Union business. 

22. — Grievance Procedure. 
If a dispute or grievance arises, until the matter is 

determined, work shall continue as directed by the Com- 
pany. No party shall be prejudiced as to the final settlement 
by the continuation of work in accordance with this clause. 

The following procedure will apply: 
(1) The matter shall first be discussed by the 

aggrieved employee and the Line Supervisor. 
(2) If no resolution within 48 hours; 

The matter shall be discussed between the 
accredited Union Representative, the Process 
Manager, the Line Supervisor and the employee 
concerned. 

(3) If no resolution within five working days: 
The parties may mutually agree to refer the 

issue to the Operations Manager, the Senior 
Employee Relations Officer and the Site Commit- 
tee Executive. 

OR 
If the matter is considered to be of such 

importance, then the issue is to be brought to the 
attention of the Operations Manager and the 
Senior Employee Relations Officer immediately. 

Some issues may require advancing to this 
stage without the above time constraints. 

(4) Should the matter still not be resolved, it shall be 
referred by the Operations Manager to the 
Refinery Manager. 

(5) If not resolved, the following options are availa- 
ble; 

(a) If agreed, the matter to be referred to a 
mutually accepted arbitrator, or 

(b) If agreement has not been reached, the matter 
shall then be discussed between a representa- 
tive of the company and the appropriate body 
of the union; or 

(c) If the matter is still not settled, it shall be 
submitted to a member of the Industrial 
Relations Commission, whose decision shall, 
subject to any appeal in accordance with the 
Act, be final and shall be accepted by the 
parties. 

23. —Work Group Meetings. 
Work group meetings are to be actively encouraged. They 

should be used for safety discussions, communication, 
productivity and innovation issues. Meetings should be 
documented and minutes kept in a central communication 
file. 

24. — Agreement Review Committee. 
Regular meetings of the Operations Branch Agreement 

Review Committee will be held to review the viability of 
the Agreement and ensure adherence to the terms of the 
Agreement. The Committee will be responsible for initiating 
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and formulating any agreement to be developed and ratified 
to replace this Agreement on its expiry. 

25. —Staffing. 
(1) Any adjustment to the workforce levels will be 

presented for review and analysis by all parties at least 20 
days in advance of the required time. 

(2) In the event that the business of BP Oil Kwinana 
should curtail the parties will enter negotiations immedi- 
ately with the intent to agree on an Employee Plan. 

(3) Should both parties agree that any employee plan will 
involve some retrenchments then the BP retrenchment 
policy guidelines will be followed. 

26. —Shift to Day Secondments. 
When a shift RPT is seconded on to day work for project 

work of a predefined nature, the following definitions and 
conditions shall apply: 

• Special Project Work 
When applying normal work skills on a 

predefined project which could last up to 12 
months on day work, the normal wage conditions 
shall apply as defined in the salary package, ie no 
loss of normal salary. 

If the time period is to exceed 12 months, the 
shift loading will be eroded over a time period as 
per the present practice for shift staff. 

• Acting into a staff position 
When an individual volunteers to act into a staff 

position as defined by a written job description 
with an accompanying grade, no higher duties 
payment will apply in addition to the normal 
salary, as acting into the higher duties position is 
already incorporated into the RPT grading system. 

If the time period exceeds beyond 12 months, 
the shift loading will be eroded over a time period 
as per the present practice for shift staff. 

The above also applies to day workers acting 
into a staff position. 

27.— Study Leave. 
The approved student scheme is as per Company Policy 

Guidelines. 
L Mclean R A Keegan 
Operations Manager Construction Mining & 
BP Refinery Kwinana Pty Energy Workers' Union 
Ltd 

BAG, SACK AND TEXTILE AWARD 
No. 3 of 1960. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 
Joyce Bros WA Pty Ltd and Others. 

No. 1891 of 1991. 
CHIEF COMMISSIONER W.S. COLEMAN. 

25 February 1992. 
Order. 

HAVING heard Ms S.M. Jackson on behalf of the Applicant 
Union and Ms C. Fitz Gibbon on behalf of the Respondents 
and whereas the Second Structural Efficiency Adjustment 
enunciated under the State Wage Decision of September 
1989 (69 WAIG 2917) was granted pursuant to Application 
No. 127 of 1990 (71 WAIG 659); 

And whereas at that time parties undertook to continue 
the structural reform process and as part of that process the 
Commission took steps to initiate a rationalisation of the 
Respondent List of the instant award; 

And whereas, this application is an extension of the 
Structural Efficiency exercise and comes before the Com- 
mission by consent; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Bag, Sack and Textile Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 25th day 
of February, 1992. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner Coleman. 

Schedule. 
1. (A) Clause 2. —Arrangement: Delete the number, letter 

and title 2A. —State Wage Principles —June 1991. 
(B) Immediately following 35. —Award Modernisation 

and Enterprise Consultation insert: 
Schedule I —Respondents. 

2. Clause 2A. —State Wage Principles —June 1991: 
Delete this clause. 

3. Immediately following clause 35. — Award Modernisa- 
tion and Enterprise Consultation insert the following in lieu: 

Schedule I — Respondents. 
Joyce Bros. W.A. Pty Ltd, 
Forsyth Street, 
O'Connor WA 6163 
J. Gadsden Pty Ltd, 
Ladner Street, 
O'Connor WA 6163 
Westralian Farmers Co-Operative Ltd, 
40 The Esplanade 
Perth WA 6000 
M. Morris & Co., 
(No longer in business) 
Alexander Colquhoun and Son 
Trading as Durrants & Fremantle Bag Co. 
226 Hampton Road 
South Fremantle WA 6162 
Acme Canvas Workers, 
(No longer in business) 
Roily Tasker, 
(No longer in business) 

BRUSHMAKERS' AWARD 
No. 30 of 1959. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Swan Brushware Ltd & E.D. Oates Brushware Ltd. 
No. 1893 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
25 February 1992. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the Applicant 
Union and Ms C. Fitz Gibbon on behalf of the Respondents 
and whereas the Second Structural Efficiency Adjustment 
enunciated under the State Wage Decision of September 
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1989 (69 WA1G 2917) was granted pursuant to Application 
No. 129 of 1990 (71 WAIG 660); 

And whereas at that time parties undertook to continue 
the structural reform process and as part of that process the 
Commission took steps to initiate a rationalisation of the 
Respondent List of the instant award; 

And whereas, this application is an extension of the 
Structural Efficiency exercise and comes before the Com- 
mission by consent; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Brushmakers' Award No. 30 of 1959 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 25th 
day of February, 1992. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. (A) Clause 2. — Arrangement: Delete the number, letter 

and title 2A. —State Wage Principles —June 1991. 
(B) Immediately following 35. —Superannuation insert: 
Schedule 1 —Respondents 
2. Clause 2A. —State Wage Principles —June 1991: 

Delete this clause. 
3. Immediately following clause 35.— 

insert the following in lieu: 
Schedule I —Respondents. 

Swan Brushware Ltd 
(no longer in business) 
E D Gates Brushware Ltd 
(formerly Swan Brushware Ltd) 
48-50 Lionel Street 
NAVAL BASE WA 6165 

- Superannuation 

BUILDING TRADES AWARD 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Painters & Decorators Union of Australia, 

West Australian Branch, Union of Workers 
and 

Coca Cola Bottlers (Perth) Pty Ltd and Others. 
No. 81 of 1992. 

COMMISSIONER A.R. BEECH. 
18 March 1992. 

Order. 
HAVING heard Ms J. Harrison on behalf of the Applicant 
and Mr M. Jensen on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Building Trades Award No. 31 of 1966 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 17th 
day of March 1992. 

(Sgd.) A.R. BEECH, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 10. —Wages: Delete subclause (3) of this clause 

and insert in lieu the following: 
(3) Tool Allowance: (Per Week) $ 

(a) Bricklayers & Stoneworkers 11.90 
(b) Plasterers 13.60 
(c) Carpenters & Joiners 16.50 
(d) Joiners —Assembler A or B 8.20 
(e) Plumbers 16.50 
(f) Painters 4.10 
(g) Signwriters 4.10 

Note 1: The tool allowance prescribed in para- 
graphs (a) to (g) inclusive of this sub- 
clause, each include an amount of 5 cents 
for the purpose of enabling the employees 
to insure their tools against loss or 
damage by theft or fire. 

Note 2: The abovenamed allowances shall not be 
paid where the employer supplied the 
employee with all necessary tools. 

2. Clause 14. —Fares and Travelling Time: Delete 
paragraphs (l)(c), (l)(d) and subclause (2) of this clause and 
insert in lieu the following: 

(c) Where an employer requests a worker to use 
his own car and the worker agrees, an amount 
of 54 cents per kilometre shall be paid for 
kilometres in excess of the kilometres a 
worker would normally incur in travelling 
between his home and his depot or shop. 

(d) This subclause shall be deemed to be 
complied with where an employer adopts the 
practice of paying an amount of $10.10 on 
each day a worker is required to report to the 
job away from his shop. 

(2) For travelling during working hours to and from 
the employer's place of business or form one job 
to another, a worker shall be paid by the employer 
at ordinary rates. The employer shall pay all fares 
and reasonable expenses in connection with such 
travelling. Provided that if an employer requests 
the worker to use his own vehicle, the employer 
shall pay a car allowance of not less than 54 cents 
per kilometre for each kilometre the worker 
travels in response to such request. 

3. Clause 19. —Overtime: Delete subclause (6) of this 
clause and insert in lieu the following: 

(6) Any employee who is required to continue 
working for more than two hours after his usual 
knock-off time on any day shall be supplied by the 
employer with a reasonable meal or, in lieu of 
such meal, shall be paid an allowance of $6.90 for 
that meal. 

Provided that this subclause shall not apply to 
a worker who has been notified on the previous 
day that he would be required to work such 
overtime. 

4. Clause 23. —Distant Work: Delete subclause (4), 
paragraph (6)(a) and subclause (9) of this clause and insert 
in lieu the following: 

(4) The employer shall pay all fares which shall be 
deemed to include the cost of transporting the 
employee's tools, in connection with such trav- 
elling, and shall pay the cost of each ordinary meal 
actually and reasonably required during such 
travelling but the minimum allowance for such 
meal shall be $6.90. 

Provided that the amount of the return fare shall 
not be payable if the worker be dismissed for 
misconduct or, within one working week of his 
commencing work on the job, for incompetency 
or if the worker terminates or discontinues his 
work on the job within one month of his 
commencing thereon. 
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Provided further that where such travelling is to 
or from or within the area of the State north of 
latitude 26°S., the following provisions shall 
apply:- 

(6) (a) A worker not required to work 
during a weekend who works as 
required during the ordinary hours 
of work on the working day before 
and the working day after a week- 
end, and who notifies his employer 
no later than the previous Tbesday 
of his intention to return home at 
the weekend and who returns home 
for that weekend, shall be paid an 
allowance of $20.60 for each such 
occasion unless travelling facilities 
are provided. 

(9) Where an employee, supplied with 
board and lodging by his employer, is 
required to live more than one half of a 
mile from the job, he shall be provided 
with suitable transport to and from that 
job or be paid an allowance of $10.10 
per day provided that where the time 
actually spent in travelling either to or 
from the job exceeds twenty minutes, 
that excess travelling time shall be paid 
for at ordinary rates whether or not 
suitable transport is supplied by the 
employer. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.40. 

Building Trades Association of Unions of Western Australia 
(Association of Workers) 

and 
Adsigns Pty Limited and Others. 

No. 758 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 September 1987. 

Order. 
HAVING heard Mr S. Billing on behalf of the applicant and 
Mr D. Schapper, Mr M McLean and Mr T. Dobson on behalf 
of the respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Building Trades (Construction) Award No. 
14 of 1987 be varied and consolidated in accordance 
with the following Schedule 1 and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st September, 
1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Vary Clause 1—Title by deleting "1979" and insert 

in lieu "1987". 

2. Delete Clause 2—Arrangement and insert in lieu the 
following: — 

2. —Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Maximum Rates in this Paid Rates Award 
7. Definitions 
8. Rates of Pay 
9. Special Rates and Provisions 

10. Multi-Storey Allowance 
11. Mixed Functions 

12A. Fares and Travelling (Except Plumbers) 
12B. Fares and Travelling —Plumbers Only 

13. Hours 
14. Rest Periods and Crib Time 
15. Overtime 
16. Weekend Work 
17. Holidays and Holiday Work 
18. Shift Work 
19. Inclement Weather 
20. Meal Allowance 
21. Living Away from Home —Distant Work 
22. Annual Leave 
23. Sick Leave 
24. Accident Pay 
25. Bereavement Leave 
26. Maternity Leave 
27. Jury Service 
28. Time Records 
29. Protection of Employees 
30. Amenities 
31. First Aid Equipment 
32. Special Tools and Protective Clothing 
33. Compensation for Clothes and Tools 
34. Payment of Wages 
35. Presenting for Work but not Required 
36. Termination of Employment 
37. Job Stewards 
38. Posting of Award 
39. Posting of Notices 
40. Right of Entry 
41. Apprentices 
42. Under-Rate Employees 
43. Long Service Leave 
44. Stand Downs 
45. Prohibition of Junior Employees 
46. Settlement of Disputes 

Appendix A—Location Allowances 
Appendix B —Wagerup Alumina Refinery Con- 
struction Site 
Appendix C—Pinjarra and Kwinana Alumina 
Refineries 
Appendix D — North West Shelf Gas Project 
Appendix E—Exemption from Provisions for a 
38 Hour Week 
Appendix F—Asbestos Eradication 
Appendix G —Laser Equipment 
Schedule A —Respondents 

3. Vary Clause 3 —Scope by deleting the word "worker" 
in paragraphs (i) and (iii) and inserting in lieu the word 
"employee". 

4. Vary Clause 6 —Maximum Rates In This Paid Rates 
Award by inserting the word "Relations" after "Industrial" 
and before "Commission" in Subclause (2). 

5. Vary Clause 7 —Definitions by inserting in Subclause 
(1) paragraph (a) (iii) the word "Relations" after "Indus- 
trial" and before "Commission" and by deleting the word 
"worker" or "workers" from Subclause (1), (2), (4), (5), 
(6), (7), (8), (9), (10), (12) and inserting in lieu the word 
"employee" or "employees". Delete Paragraph (ii) of 
Subclause (11) and insert in lieu "(ii) The Construction 
Mining and Energy Workers Union of Australia. Western 
Australian Branch." 
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6. Vary Clause 8 —Rates of Pay by deleting the words 
"worker" or "workers" from the preamble and from 
Subclauses (1), (2)(c), (3), (4), (5), (8) and insert in lieu the 
words "employee" or "employees" and be inserted after 
the word "his" in Subclauses (10), (11) and (12), "/her". 
Insert in Paragraph (a)(i) of Subclause (2) after the word 
"stoneworker" the word "stonemason", and insert in 
Subclause (6) after the word "plumber" the words 
"stoneworker, stonemason". 

7. Delete Clause 9 —Special Rates and Provisions and 
insert in lieu of the following: — 

9 —Special Rates and Provisions. 
(1) In addition to the rates otherwise prescribed in this 

Award, the following rates shall be payable to 
employees covered by the said Award: 

(a) Insulation 
An employee handling charcoal, pumice, 
granulated cork, silicate of cotton, insulwool, 
slag wool limpet fibre, vermiculite or other 
recognised insulating material of a like 
nature or working in the immediate vicinity 
so as to be affected by the use thereof 
38 cents per hour or part thereof. 

(b) Hotwork 
An employee who works in a place where the 
temperature has been raised by artificial 
means to between 46 degrees and 54 degrees 
Celsius —31 cents per hour or part thereof, 
exceeding 54 degrees Celsius—38 cents per 
hour or part thereof. 
Where such work continues for more than 
two hours, the employee shall be entitled to 
20 minutes rest after every two hours work 
without loss of pay, not including the special 
rate provided by this paragraph. 

(c) Cold Work 
An employee who works in a place where the 
temperature is lowered by artificial means to 
less than zero degrees Celsius shall be paid 
31 cents per hour or part thereof. 
Where such work continues for more than 
two hours, the employee shall be entitled to 
20 minutes rest after every two hours work 
without loss of pay, not including the special 
rate provided by this paragraph. 

(d) Confined Space 
An employee required to work in a confined 
space shall be paid 38 cents per hour or part 
thereof. 
("Confined Space" means a place the 
dimensions or nature of which necessitate 
working in a cramped position or without 
sufficient ventilation). 

(e) Swing Scaffold 
$2.22 for the first four hours or any portion 
thereof, and 46 cents for each hour thereafter 
on any day shall be made to any employee 
employed: 

(i) on any type of swing scaffold or any 
scaffold suspended by rope or cable, 
bosun's chair etc. 

(ii) on a suspended scaffold requiring the 
use of steel or iron hooks or angle irons 
at a height of 6 metres or more above the 
nearest horizontal plane. 

Provided that an apprentice with less than 
two years experience shall not use a swing 
scaffold or bosun's chair. 

And further provided that solid plasterers 
when working off a swing scaffold shall 
receive an additional 11 cents per hour. 

(f) Explosive Powered Tools 
An operator of explosive powered tools, as 
defined in this Award, who is required to use 
an explosive powered tool, shall be paid 73 
cents for each day on which he/she uses such 
a tool. 

(g) Wet Work 
An employee working in any place where 
water is continually dripping on him/her so 
that clothing and boots become wet, or where 
there is water underfoot, shall be paid 
31 cents per hour whilst so engaged. 

(h) Dirty Work 
An employee engaged on unusually dirty 
work shall be paid 31 cents per hour. 

(i) Towers Allowance 
An employee working on a chimney stack, 
spire, tower, radio or television mast or 
tower, air shaft (other than above ground in 
a multi-storey building), cooling tower, or 
silo, where the construction exceeds fifteen 
metres in height shall be paid 31 cents per 
hour for all work above fifteen metres, and 
31 cents per hour for work above each further 
fifteen metres. 
Provided that any similarly constructed 
building, or a building not covered by Clause 
10—Multi-Storey Allowance, which exceeds 
15 metres in height may be covered by this 
subclause, or by that Clause by agreement or 
where agreement is not reached, by determi- 
nation of the Commission. 

(j) Toxic Substances 
(i) An employee required to use toxic 

substances shall be informed by the 
employer of the health hazards involved 
and instructed in the correct and neces- 
sary safeguards which must be observed 
in the use of such materials. 

(ii) Employees using such materials will be 
provided with and shall use all safe- 
guards as are required by Clause 29 — 
Protection of Employees and the appro- 
priate Government authority or in the 
absence of such requirement such safe- 
guards as are defined by a competent 
authority or person chosen by the union 
and the employer. 

(iii) Employees using toxic substances or 
materials of a like nature shall be paid 
38 cents per hour. Employees working 
in close proximity to employees so 
engaged shall be paid 31 cents per hour. 

(iv) For the purpose of this paragraph toxic 
substances shall include epoxy based 
materials and all materials which in- 
clude or require the addition of a 
catalyst hardener and reactive additives 
or two pack catalyst system shall be 
deemed to be materials of a like nature. 

(k) Fumes 
An employee required to work in a place 
where fumes of sulphur or other acid or other 
offensive fumes are present shall be paid 
such rates as are agreed upon between him 
or her and the employer; provided that, in 
default of agreement, the matter may be 
referred to a Board of Reference for the 
fixation of a special rate. 
Any special rate so fixed shall apply from the 
date the employer is advised of the claim and 
thereafter shall be paid as and when the fume 
condition occurs. 
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(1) Asbestos 
Employees required to use materials contain- 
ing asbestos or to work in close proximity to 
employees using such materials shall be 
provided with and shall use all necessary 
safeguards as required by the appropriate 
occupational health authority and where such 
safeguards include the mandatory wearing of 
protective equipment (ie combination over- 
alls and breathing equipment or similar 
apparatus) shall be paid 38 cents per hour 
extra whilst so engaged. 

(m) Furnace Work 
An employee engaged in the construction or 
alteration or repairs to boilers, flues, fur- 
naces, retorts, kilns, ovens, ladles and similar 
refractory work shall be paid 81 cents per 
hour. This additional rate shall be regarded 
as part of the wage rate for all purposes. 

(n) Acid Work 
An employee required to work on the 
construction or repairs to acid furnaces, acid 
stills, acid towers and all other acid resisting 
brickwork shall be paid 81 cents per hour. 
This additional rate shall be regarded as part 
of the wage rate for all purposes. 

(o) Cleaning Down Brickwork 
An employee required to clean down bricks 
using acids or other corrosive substances 
shall be paid 28 cents per hour. While so 
employed employees will be supplied with 
gloves by the employer. 

(P) Bagging 
Employees engaged upon bagging brick or 
concrete structures shall be paid 28 cents per 
hour. 

(q) Bitumen Work 
An employee handling hot bitumen or as- 
phalt or dipping materials in creosote, shall 
be paid 38 cents per hour. 

(r) Roof Repairs 
Employees engaged on repairs to roofs shall 
be paid 38 cents per hour. 

(s) Computing Quantities 
Employees who are regularly required to 
compute or estimate quantities of materials 
in respect to the work performed by other 
employees shall be paid $2.22 per day or part 
thereof. 
Provided that this allowance shall not apply 
to an employee classified as a leading hand. 

(t) Underground Allowance 
(i) An employee required to work under- 

ground for no more than 4 days or shifts 
in an ordinary week shall be paid $1.33 
a day or shift in addition to any other 
amount prescribed for such employees 
elsewhere in this award. 
Provided that an employee required to 
work underground for more than 4 days 
or shifts in an ordinary week shall be 
paid an underground allowance in ac- 
cordance with the provisions of sub- 
clause (8) of Clause 8 —Rates of Pay. 

(ii) Where a shaft is to be sunk to a depth 
greater than 6 metres the payment of the 
underground allowance shall commence 
from the surface. 

(iii) This allowance shall not be payable to 
employees engaged upon "pot and 
drive" work at a depth of 3.5 metres or 
less. 

(u) Plumbing 
(i) A plumber doing sanitary plumbing 

work on repairs to sewer drainage or 
waste pipe services in any of the 
following places — 
(aa) Infectious and contagious diseases 

hospitals or any block or portion of 
a hospital used for the care of or 
treatment of patients suffering 
from any infectious or contagious 
disease; or 

(bb) Morgues: 
shall be paid 29 cents per hour or 
part thereof. 

(ii) A plumber required to enter a well 
9 metres or more in depth for the 
purpose in the first place of examining 
the pump, pipe or any other work 
connected therewith shall be paid $1.32 
cents for such examination and 58 cents 
per hour thereafter for fixing, renewing 
or repairing such work. 

(iii) A plumber or an apprentice to plumb- 
ing, other than one in his/her first or 
second year of apprenticeship, on work 
involving the opening up of house 
drains or waste pipes for the purpose of 
clearing blockages or for any other 
purpose or on work involving the 
cleaning out of septic tanks or dry wells 
shall be paid a minimum of $1.62 per 
day. 

(v) First Aid 
An employee who is a qualified to provide 
first aid and who is appointed by his/her 
employer to carry out first aid duties in 
addition to his/her usual duties shall be paid 
$1.31 per day. 

(w) Fleavy Blocks 
(i) Employees lifting other than standard 

bricks 
An employee required to lift blocks 
(other than cindcrete blocks for plug- 
ging purposes) shall be paid the follow- 
ing additional rates: 
Where the blocks weigh over 5.5kg and 
under 9kg 31 cents per hour 
Where the blocks weigh 9kg or over up 
to 18kg 53 cents per hour 
Where the blocks weigh over 
18kg  78 cents per hour 
An employee shall not be required to lift 
a building block in excess of 20kg in 
weight unless such employee is pro- 
vided with a mechanical aid or with an 
assisting employee; provided that an 
employee shall not be required to 
manually lift any building block in 
excess of 20kg in weight to a height of 
more than 1.2m above the working 
platform. 
Provided that this Subclause shall not 
apply to employees being paid the extra 
rate for refractory work, 

(ii) Stonemasonry Employees 
The employer of stonemasonry employ- 
ees shall be provided with mechanical 
means for the handling, lifting and 
placing of heavy blocks or pay in lieu 
thereof the rates and observe the condi- 
tions prescribed in paragraph (i) herein, 

(x) Plaster or Composition Spray 
An employee using a plaster or composition 
spray shall be paid an additional 31 cents per 
hour whilst so engaged. 
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(y) Slushing 
An employee engaged at "Slushing" shall 
be paid 31 cents per hour. 

(z) Dry Polishing of Tiles 
Employees engaged on dry polishing of tiles 
(as defined) where machines are used shall 
be paid 38 cents per hour or part thereof, 

(aa) Cutting Tiles 
An employee engaged at cutting tiles by 
electric saw shall be paid 38 cents per hour 
whilst so engaged. 

(bb) Second Hand Timber 
Where, whilst working with secondhand 
timber, an employee's tools are damaged by 
nails, dumps or other foreign matter on the 
timber he/she shall be entitled to an allow- 
ance of $1.19 per day on each day upon 
which his/her tools are so damaged, provided 
that no allowance shall be payable under this 
paragraph unless it is reported immediately 
to the employer's representative on the job in 
order that he/she may prove the claim, 

(cc) Height Work —Painting Trades 
An employee working on any structure at a 
height of more than 9 metres where an 
adequate fixed support not less than 
0.75 metres wide is not provided, shall be 
paid 28 cents per hour in addition to ordinary 
rates. This Subclause shall not apply to an 
employee working on a bosun's chair or 
swinging stage. 
This provision shall not apply in addition to 
the Towers Allowance prescribed in para- 
graph (i) of this Subclause. 

(dd) Brewery Cylinders—Painters 
A painter in brewery cylinders or stout tuns 
shall be allowed 15 minutes' spell in the fresh 
air at the end of each hour worked by 
him/her. 
Such 15 minutes shall be counted as working 
time and shall be paid for as such. The rate 
for working in brewery cylinders or stout 
tuns shall be at the rate of time and one half. 
When an employee is working overtime and 
is required to work in brewery cylinders and 
stout tuns he/she shall, in addition to the 
overtime rates payable, be paid one half of 
the ordinary rate payable as provided by 
Clause 8 —Rates of Pay of this award, 

(ee) Certificate Allowance 
A tradesman who is the holder of a scaffold- 
ing certificate or rigging certificate issued by 
the Department of Industrial Affairs and is 
required to act on that Certificate whilst 
engaged on work requiring a certificated 
person shall be paid an additional 31 cents 
per hour. 
Provided that this allowance shall not be 
payable cumulative on the allowance for 
swing scaffolds. 

(ff) Spray Application — Painters 
An employee engaged on all spray applica- 
tions carried out in other than a properly 
constructed booth approved by the Depart- 
ment of Industrial Affairs shall be paid 
31 cents per hour extra. 

(gg) Bricklayer Operating Cutting Machine 
One bricklayer on each site to operate the 
cutting machine and to be paid 38 cents per 
hour or part thereof whilst so engaged, 

(hh) Spray Painting—Painters 
(i) Lead paint shall not be applied by a 

spray to the interior of any building and 
no surface painted with lead paint shall 

be rubbed down or scraped by a dry 
process. 

(ii) Ail employees (including apprentices) 
applying paint by spraying shall be 
provided with full overalls and head 
covering and respirators by the em- 
ployer. 

(iii) Where from the nature of the paint or 
substance used in spraying a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substances used by an 
employee in spray painting, the em- 
ployee shall be paid a special allowance 
of 87 cents per day. 

(ii) Grindstone Allowance 
Where a grindstone or wheel is not made 
available as required by Subclause 32(5)(b) 
of the award, an allowance of $3.30 per week 
shall be paid in lieu of same to each 
Carpenter or Joiner. 

(2) Conditions Respecting Special Rates 
(a) The special rates prescribed in this award 

shall be paid irrespective of the time at which 
work is performed and shall not be subject to 
any premium or penalty conditions. 
This limitation does not apply to the "All 
Purpose" special rates prescribed in para- 
graphs (m) and (n) of Subclause (1) of this 
Clause. 

(b) Where more than one of the above rates 
provides payments for disabilities of substan- 
tially the same nature then only the highest 
of such rates shall be payable. 

(3) (a) Loads 
Where bricks are being used the employee shall 
not be required to carry — 

(i) more than 40 bricks each load in a 
wheelbarrow (on a scaffold) to a height 
of 4.5 metres from the ground. 

(ii) more than 36 bricks each load in a 
wheelbarrow over and above a height of 
4.5 metres on a scaffold. 

The type of wheelbarrow shall be agreed 
upon with the union. 

(b) (i) The employer shall supply a safety helmet 
for each of his/her employees requesting one 
on any job where, pursuant to the regulations 
made under the Construction Safety Act 
1972, an employee is required to wear such 
helmet. 

(ii) Any helmet so supplied shall remain the 
property of the employer and during the time 
it is on issue, the employee shall be responsi- 
ble for any loss or damage thereto, fair wear 
and tear attributable to ordinary use excepted. 

(c) Attendants on Ladders 
No employee shall work on a ladder at a height 
of over 6 metres from the ground when such 
ladder is standing in any street, way or lane where 
traffic is passing to and fro, without an assistant 
on the ground. 

(d) Electrical Sanding Machines 
The use of electrical sanding machines for sanding 
down paint work shall be governed by the 
following provisions— 

(i) The weight of each such machine shall not 
exceed 6 kilograms. 

(ii) Every employer operating any such machine 
shall endeavour to ensure that each such 
machine, together with all electrical leads 
and associated equipment, is kept in a safe 
condition and shall, if requested so to do by 
any employee, but not more often than once 
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in any four weeks, cause the same to be 
inspected under the provisions of the Elec- 
tricity Act and the regulations made thereun- 
der. 

(iii) Employers shall provide and supply respira- 
tors of a suitable type, to each employee and 
shall maintain same in an effective and clean 
state at all times. Where respirators are used 
by more than one employee, each such 
respirator shall be sterilised or a new pad 
inserted after use by each such employee. 

(iv) Employers shall also provide and supply 
goggles of a suitable type. Provided that 
goggles with celluloid lenses shall not be 
regarded as suitable. 

(v) All employees shall use the protective equip- 
ment supplied when using electrical sanding 
machines of any type. 

(e) Adequate precautions shall be taken by all 
employers for the safety of employees employed 
on the retaining walls of dams. Any dispute as to 
the adequacy of precautions taken shall be referred 
to the Board of Reference. 

(f) The Secretary or any authorised officer of the 
union shall have the right to visit any job for the 
purpose of ascertaining whether work is being 
performed in accordance with the provisions of 
the Construction Safety Act, 1972, and any 
regulations made thereunder. Should he/she be of 
the opinion that the work being carried out is not 
in accord with those provisions the Secretary or 
any authorised officer of the union shall inform 
the employer and the employees concerned ac- 
cordingly and may report any alleged breach of the 
Act or the regulations to the Chief Inspector of 
Construction Safety. 

(g) Where the employer provides transport to and 
from the job the conveyance used for such 
transport shall be provided with suitable and 
weatherproof covering. 

(h) Protective clothing for bricklayers and their 
labourers engaged on construction or repair of 
refractory brickwork — 

(i) Gloves shall be supplied when employees are 
engaged on repair work and shall be replaced 
as required, subject to employees handing in 
the used gloves. 

(ii) Boots shall be supplied upon request of the 
employee after 6 weeks' employment, the 
cost of such boots to be assessed at $20.00 
and employees to accrue credit at the rate of 
$1.00 per week. 
Employees leaving or being dismissed before 
20 weeks employment shall pay the differ- 
ence between the credit accrued and the 
$20.00. The right to accrue credit shall 
commence from the date of request for the 
boots. 
In the event of boots being supplied and the 
employee not wearing them while at work, 
the employer shall be entitled to deduct the 
cost of the boots if the failure to wear them 
continues after one warning by the employer. 
Upon issue of the boots, employees may be 
required to sign the authority form in or to the 
effect of the Annexure to this clause. Boots 
shall be replaced each six months, dating 
from the first issue. 

(iii) Where necessary, when bricklayers are en- 
gaged on work covered by paragraphs (m) 
and (n) of Subclause (1) of this clause 
overalls will be supplied upon request of the 
employee and on the condition that they are 
worn while performing the work. 

Annexure 
An employee claiming the supply of boots in 
accordance with Subparagraph (ii) hereof may 
be required to sign a form giving an authority 
to the employer in accordance with the follow- 
ing: 

Deduction Form 
  acknowledges receipt of one 
(1) pair of boots provided in accordance with 
the provisions of paragraph (h) of Subclause (3) 
of Clause 9—Special Rates and Provisions of 
the Building Trades (Construction) Award 
1987. 
Should the full cost of the boots ($20.00) not 
be met by accumulation of credit (at the rate of 
$1.00 per week) from I authorise 
deduction from any monies due to me by my 
employer of an amount nec- 
essary to meet the difference between the credit 
accrued and $20.00. 
Signed  
Dated  

(4) Any dispute which may arise between the parties 
in relation to the application of any of the 
foregoing special rates and provisions may be 
determined by the Board of Reference. 

8. Delete Clause 10—Multi-storey Allowance and insert 
in lieu of the following: — 

10—Multi-Storey Allowance. 
(1) Eligibility 

A multi-storey allowance shall be paid to all 
employees on site engaged in the construction or 
renovation of a multi-storey building as defined 
herein, to compensate for the disabilities experi- 
enced in, and which are peculiar to the construc- 
tion or renovation of a multi-storey building. 
Provided that for the purposes of this clause 
renovation work is work performed on existing 
multi-storey buildings, (as defined) as such work 
involves structural alterations which extend to 
more than two storey levels in a building, and at 
least part of the work to be performed is above the 
4th floor storey level in accordance with the scale 
of payments appropriate for the highest floor level 
affected by such work. 

(2) Definition of Multi-Storey Building 
For the purposes of this Award, a multi-storey 
building is a building which will, when complete, 
consist of 5 or more storey levels. 
"Complete" means the building is fully func- 
tional and all work which was part of the principal 
contract is complete. 
For the purpose of this Clause, a storey level 
means structurally completed floor, walls, pillars 
or columns, and ceiling (not being false ceilings) 
of a building, and shall include basement levels 
and mezzanine or similar levels (but excluding 
"half floors" such as toilet blocks or store rooms 
located between floors). 
Provided that any building or structures which do 
not have regular storey levels but which are not 
classed as towers (eg grandstands, aircraft han- 
gars, large stores, etc) and which exceed fifteen 
metres in height may be covered by this Sub- 
clause, or by paragraph 9(1) (i) by agreement. 
Where no agreement is reached, by determination 
of the Commission. 
Plant Room — Further provided that a plant room 
situated on the top of a building shall constitute 
a further storey level if the plant room occupies 
25% of the total roof area or an area of 100 square 
metres whichever is the lesser. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 789 

(3) Rates for Multi-Storey Buildings 
Except as provided for in Subclause (4) of this 
clause, an allowance in accordance with the 
following table shall be paid to all employees on 
the building site. The second and subsequent 
allowance scales shall, where applicable, com- 
mence to apply to all employees when one of the 
following components of the Building —structural 
steel, reinforcing steel, boxing or walls, rises 
above the floor level first designated in each such 
allowance scale. 
"Floor level" means that stage of construction 
which in the completed building would constitute 
the walking surface of the particular floor level 
referred to in the table of payments. 
From commencement of Building to Fifteenth 
Floor Level — 23 cents per hour extra. 
From Sixteenth Floor Level —30 cents per hour 
extra. 
From Thirty-first Floor Level to Forty-fifth Floor 
Level — 46 cents per hour extra. 
From Forty-sixth Floor Level to Sixtieth Floor 
Level —58 cents per hour extra. 
From Sixty-first Floor Level Onwards —74 cents 
per hour extra. 
The allowance payable at the highest point of the 
building shall continue until completion of the 
building. 

(4) Service Cores 
(a) All employees employed on a Service Core 

at more than 15 metres above the highest 
point of the main structure shall be paid the 
Multi-Storey rate appropriate for the main 
structure plus the allowance prescribed in 
paragraph (i) Towers Allowance of Sub- 
clause (1) of Clause 9 —Special Rates and 
Provisions calculated from the highest point 
reached by the main structure to the highest 
point reached by the Service Core in any one 
day period, (ie For this purpose the highest 
point of the main structure shall be regarded 
as though it were the ground in calculating 
the appropriate Towers Allowance). 
Employees employed on a Service Core no 
higher than 15 metres above the main 
structure shall be paid in accordance with the 
Multi-Storey Allowance prescribed herein. 

(b) Provided that any section of a Service Core 
exceeding 15 metres above the highest point 
of the main structure shall be disregarded for 
the purpose of calculating the Multi-Storey 
Allowance applicable to the main structure. 

9. Vary Clause 11 — Mixed Functions by deleting the 
word "worker" and insert in lieu the word "employee". 
Insert the word "/her" after the word "he". 

10. Vary Clause 12A —Compensation For Travel Pat- 
terns, Mobility Requirements Of Workers And The Nature 
Of Employment In The Construction Work Covered By This 
Award by deleting the title of the Clause and inserting in lieu 
"Fares And Travelling (Except Plumbers)". Delete the 
words "worker" or "workers" from Subclauses 12A (1), 
(3), (4), (8), (9), (10), (11) and insert in lieu "employee" 
or "employees". Insert after the word "his" in Subclause 
(12), "/her". Delete Subclauses (12)A (7) and (14) and 
renumber Subclauses by renumbering (8) to (7), (9) to (8), 
(10) to (9), (11) to (10), (12) to (11), (13) to (12) and (15) 
to (13). 
Insert in Sub-Clause (12) after the words "allocation of 
work", the words "and the paid day off as prescribed by 
Clause 13. Sub-Clause (1) and Clause 18. Sub-Clause (4)." 

11. Vary Clause 12B —Fares And Travelling—Plumbers 
Only by deleting the word "worker" from Subclauses (1) 
to (5) and insert in lieu the word "employee". Insert after 
the words "he", "his" or "himself" in Subclauses (1), (3) 
and (4), "/she", "/her" or "/herself. 

12. Vary Clause 13 —Hours by inserting in Subclause (1) 
paragraph (a) the words "including the appropriate allow- 
ance as prescribed in Clause 12A and 12B" after the words 
"as though worked". Insert after the word "he" in 
Subclause (4), "/she". 

Delete Subclause (1) paragraph (f) and insert in lieu the 
following: — 

(f) For purposes of paragraph (a) herein days not 
worked but taken as paid leave, pursuant to the 
provisions of Clause 17 —Holidays and Holiday 
Work, Clause 22 —Annual Leave, Clause 23 — 
Sick Leave, Clause 25 — Bereavement Leave or 
Clause 27 —Jury Service, shall be deemed to be 
days worked during the four week cycle. 

Delete Subclause (1) paragraph (g). 
13. Vary Clause 14 —Rest Periods And Crib Time by 

deleting the word "worker" and insert in lieu the word 
"employee" and insert after the word "he" in Subclause 
(3), "/she". Delete the words "constituted by Clause 41 of 
this Award from Subclause (4) Paragraph (d). 

14. Vary Clause 15 —Overtime And Special Rates by 
deleting the words "And Special Rates" from the title and 
by deleting the words "worker" and "workers" in 
Subclauses (2), (3), (5) and (6) and insert in lieu 
"employee" or "employees" and by inserting after the 
words "he" or "his" in Subclauses (2), (3), (5) and (6), 
"/she" or "/her". Delete reference to Clause 19(4) in 
Subclause (1) and insert in lieu "18 —Shift Work Subclause 
(4)". 

Insert after Subclause (6) the following: — 
"(7) An employer may require any employee to 

work reasonable overtime. 
Delete the words "And Special Rates" from title of 

Clause. 
Delete in Subclause (1) the words "or 19(4) and 

insert in lieu the words "or 18(4)". 
15. Vary Clause 16 —Weekend Work by deleting the 

word "worker" from Subclauses (1) to (5) and insert in lieu 
the word "employee" and insert after the word "he" in 
Subclause (5), "/she". 

16. Vary Clause 17 —Holidays and Holiday Work by 
deleting the word "worker" in Subclauses (1), (3), (7) and 
(8) and insert in lieu "employee". In Subclause (6) delete 
reference to "Clause 15. —Overtime and Special Rates" 
and insert in lieu "Clause 15. —Overtime." 

Insert after Subclause (4) the following: — 
(5) (a) All work performed on the day after Good 

Friday shall be paid for at the rate of double 
time and a half. 

(b) An employee required to work on the 
Saturday following Good Friday shall be 
afforded at least four hours work or paid for 
four hours at the appropriate rate. 

Renumber Subclauses by renumbering (5) to (6), (6) to 
(7) and (7) to (8). 

17. Delete Clause 18 —Easter Saturday. 
18. Vary Clause 19-Shift Work by renumbering the 

clause, "18" and by inserting after the words "his" or 
"he" in Subclauses (3) and (4), "/her" or "/she". Delete 
the reference in Subclause (7) to "Clause 15. —Overtime 
and Special Rates" and insert in lieu "Clause 15.— 
Overtime". 

19. Vary Clause 20—Inclement Weather by renumbering 
the clause, "19" and delete the word "worker" or 
"workers" in Subclauses (2) to (9) and insert in lieu the 
words "employee" or "employees" and by inserting in 
Subclauses (2), (4), (6), (7) and (8) after the words "he" or 
"his", "/her" or "/she". 

20. Vary Clause 21 — Meal Allowance by renumbering 
the clause, "20" and by deleting the words "a worker" and 
inserting in lieu the words "an employee". Insert after the 
words "ordinary hours", ".inclusive of any time worked for 
accrual purposes as prescribed in Clause 13(1) or 18(4)". 
Delete number "22" and insert in lieu, "21". Add after the 
word "his" the word "/her". 
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21. Vary Clause 22 —Living Away From Home —Distant 
Work by renumbering clause to "21" and delete the words 
"worker" or "workers" from Subclauses (3) to (9) and 
insert in lieu the words "employee" or "employees" and 
by inserting in Subclauses (1) and (4) to (8) after the words 
"he", "his" or "himself"; "/she" "/her", or "/herself". 

Delete Subclause (1) and (2) and insert in lieu: — 
(1) Qualification 

An employee shall be entitled to the provisions of 
this clause when employed on a job or construc- 
tion work at such a distance from his/her usual 
place of residence that he/she cannot reasonably 
return to that place each night under the following 
conditions: 
(a) The employee is not in receipt of Relocation 

Benefits through the Commonwealth Em- 
ployment Service. 

(b) The employee is maintaining a separate place 
of residence to which it is not reasonable to 
expect him/her to return each night; and 

(c) The employee on being requested by the 
employer informs the employer, at the time 
of engagement, that he/she maintains a 
separate place of residence from the address 
recorded on the job application. 

Subject to Subclause 21 (2) an employee is 
regarded as bound by the Statement of his/her 
address and no entitlement shall exist if unknow- 
ingly to the employer he/she wilfully and without 
duress made a false statement in relation to the 
above. 

(2) Employee's Address 
(a) The employer shall require and the applicant 

shall provide the employer with the follow- 
ing information, in writing, at the time of 
engagement: 

(i) The address of the place of residence at 
the time of application; and 

(ii) The address of the separately main- 
tained residence, if applicable. 

Provided, however, that the employer shall 
not exercise undue influence, for the purpose 
of avoiding its obligations under the award. 
In persuading the prospective employee to 
insert a false address. 

(b) No subsequent change of address shall entitle 
an employee to the provisions of this clause 
unless the employer agrees. 

(c) Documentary proof of address such as a long 
service leave registration card or driver's 
licence may be accepted by an employer as 
proof of the employee's usual place of 
residence. 

(d) The address of the employee's usual place of 
residence and not the place of engagement 
shall determine the application of this clause. 

Any dispute arising in respect of this clause 
shall be referred to a Board of Reference. 

22. Vary Clause 23 —Annual Leave by renumbering the 
clause, "22" and by deleting the words "worker" and 
"workers" and insert in lieu the words "employee" or 
"employees". Insert in Subclause (2) paragraph (d) the 
word "Relations" after "Industrial" and before "Commis- 
sion". 

Insert in Subclause (7) paragraph (b) "and Clause 
12A —Fares and Travelling (Except Plumbers) and Clause 
12B —Fares and Travelling —Plumbers Only" after the 
word "applicable". Insert in Subclauses (3) to (6) and (9) 
to (11) after the words "his" or "he"; "/her" or "/she". 

23. Vary Clause 24 —Sick Leave by renumbering the 
clause, "23" and by deleting the word "worker" and insert 
in lieu the word "employee" in Subclauses (1) to (5) and 
by inserting in Subclause (1), (2) and (5) after the words 
"he" or "his"; "/she" or "/her". 

24. Vary Clause 25 —Accident Pay by renumbering the 
clause, "24", by deleting the words "worker" or "work- 
ers" and inserting in lieu the words "employee" or 
"employees" and by inserting in Subclause (7) after the 
word "his"; "/her". Delete in Subclause (3) the words 
"forty" and insert in lieu the words "thirty eight". 

Insert in Subclause (3) after the word "or"; "and accrued 
entitlements prescribed by Clauses 13(1) and 18(4)". 

Insert in Subclause (7) the word "Relations" after 
"Industrial" and before "Commission". 

25. Vary Clause 26 — Bereavement Leave by renumbering 
the clause, "25" and by deleting from the clause the word 
"worker" and inserting in lieu the word "employee", by 
inserting after "step-child," "mother-in-law" or "father- 
in-law" and by inserting after the word "his"; "/her". 

26. Insert the following: — 

26 —Maternity Leave. 
(1) Eligibility for Maternity Leave 

An employee who becomes pregnant shall, 
upon production to her employer of a certificate 
from a duly qualified medical practitioner stating 
the presumed date of her confinement, be entitled 
to maternity leave provided that she has had not 
less than 12 months' continuous service with that 
employer immediately preceding the date upon 
which she proceeds upon such leave. 

For the purposes of this award: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or sea- 
sonal work. 

(b) Maternity leave shall mean unpaid ma- 
ternity leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to Subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 6 to 52 weeks and 
shall include a period of 6 weeks' compul- 
sory leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than 
4 weeks' notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave stating the period of 
leave to be taken. 

(d) An employer by not less than 14 days' notice 
in writing to the employee may require her 
to commence maternity leave at any time 
within the 6 weeks immediately prior to her 
presumed date of confinement. 

(e) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job 
Where, in the opinion of a duly qualified 

medical practitioner, illness or risks arising out of 
the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
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practitioner. Such leave shall be treated as 
maternity leave for the purposes of Subclauses (7), 
(8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity Leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed 4 weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as neces- 
sary before her return to work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a duly qualified 
medical practitioner certifies as neces- 
sary before her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 weeks. 

(c) For the purposes of Subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this Subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to Subclause (3), to the 
position she held immediately before such 
transfer. 

Where such a position no longer exists but 
there are other positions available for which 
the employee is qualified and the duties of 
which she is capable of performing, she shall 
be entitled to a position as nearly comparable 
in status and salary or wage to that of her 
former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave 
taken pursuant to Subclauses (3) and (6) hereof 
does not exceed 52 weeks: 
(a) An employee may, in lieu of or in conjunc- 

tion with maternity leave, take any annual 
leave or long service leave or any part thereof 
to which she is then entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave) shall not be available to 
an employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of any relevant 
award or agreement. 

(9) Termination of Employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work after Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than 4 weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof, shall 
be entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to Sub- 
clause (3) to the position which she held 
immediately before such transfer. Where 
such position no longer exists but there are 
other positions available for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(11) Replacement Employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave, 

(b) Before an employer engages a replacement 
employee under this Subclause, the employer 
shall inform that person of the termporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is 
being replaced. 

(d) Provided that nothing in this Subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 



792 72 W.A.I.G. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months' qualifying period. 

27. Vary Clause 27—Jury Service by deleting the word 
"worker" and inserting in lieu the word "employee". Insert 
after "13(1)", "and 18(4)". 

28. Delete Clause 28 — Time Records and insert in lieu: — 

28 —Time Records. 
(1) Each employer shall keep a record, from which 

can be readily ascertained the following: 
(a) The name of each employee and his/her 

classification. 
(b) The hours worked each day. 
(c) The gross amount of wages and allowances 

paid. 
(d) The amount of each deduction made and the 

nature thereof. 
(e) The net amount of wages and allowances 

paid. 
(f) The employers' Workers Compensation Pol- 

icy or other satisfactory proof of insurance 
such as a renewal certificate. 

(g) Any relevant records which detail taxation 
deductions and remittances to the Australian 
Taxation Office, including those payments 
made as PAYE Tax whether under a Group 
Employer's Scheme or not. 

(h) A certificate or other documentation from the 
Construction Industry Long Service Leave 
Payments Board which will confirm the 
employer's registration, the date of the last 
payment, and the period for which that 
payment applies. 

(i) The employer's and the employee's Building 
Union Superannuation Scheme number and 
the contribution returns by the employer to 
the Building Union Superannuation Scheme 
on behalf of the employee. (Where such 
benefits apply) 

(2) All records and documentation referred to in 
Subclause (1), or copies thereof, shall be available 
for inspection by a duly accredited official of an 
organisation bound by this Award during the usual 
office hours, at the employer's office, or other 
convenient place: 
Provided that: 
(a) An inspection shall not be demanded unless 

the Secretary of the organisation, or of a 
Branch of the organisation, reasonably sus- 
pects that a breach of the Award has been 
committed. The employer shall within 48 
hours supply a copy of the record required 
under sub-clause (1) of this Clause. 

(b) The employer shall record the location of the 
job if it is outside the radius specified in 
Clauses 12A—Fares and Travelling (Except 
Plumbers) or 12B—Fares and Travelling— 
Plumbers Only. 

29. Delete Clause 29—Protection Of Employees and 
insert in lieu: — 

29 — Protection of Employees. 
(1) The employer shall comply with the provisions of 

the laws of the State concerning the installation 
and maintenance of guards for machinery. 

(2) Suitable asbestos sheets and/or coloured glasses 
shall be provided by the employer for the 
protection of employees working at oxy-acetylene 
or electric arc welding. 

(3) Where electric arc operators are working, suitable 
screens shall be provided in order to protect 
employees from flash. 

(4) The employer shall provide gas masks for employ- 
ees engaged upon work where gas is present. 

(5) Employees employed on refractory brickwork 
shall be x-rayed, if they so require, at the 
employer's expense and in his/her time, once in 
each period of six months. 

(6) Employees working in tuberculosis hospitals and 
homes shall, if a request is made by them, be 
x-rayed, at the employer's expense and in his/her 
time, on termination of employment at such 
tuberculosis hospital or home or each six months, 
whichever is the sooner. 

(7) An employee shall not be required to use a roller 
in excess of 30.5 centimetres in width on the 
painting of ceilings or walls. 

(8) An employee shall not raise or lower a swinging 
scaffold (other than a bosun's chair) alone and an 
employer shall not require an employee to raise 
or lower a swinging scaffold alone. 

(9) An employee shall not be required to carry paint 
or other materials, the property of the employer, 
from job to job. By arrangement, brushes may be 
taken to and from a job by the employee. This 
provision shall not apply where paint or materials 
are carried to or from a job in a vehicle belonging 
to the employer. 

(10) The employer shall provide sufficient facilities for 
washing and 5 minutes shall be allowed before 
lunch and before finishing time to enable employ- 
ees to wash and put away gear. 

(11) No employee shall be required to use a paint brush 
exceeding 125 millimetres in width or 277 grams 
in weight. 

(12) No employee shall be permitted to have a meal in 
any paint shop or place where paint is stored or 
used. 

(13) Every employer of a painter, signwriter, plasterer 
or glazier shall at the request of any such 
employee provide hand protective paste for the 
use of such employee. 

(14) The employer shall observe the following proce- 
dures when employees are required to use toxic 
substances covered by paragraph (j) of Subclause 
(1) of Clause 9 —Special Rates and Provisions. 
Where there is an absence of adequate natural 
ventilation the employer shall provide ventilation 
by artificial means and supply an approved type 
of respirator and/or an approved type of hood with 
airline attached and in addition the employer shall 
supply protective clothing as approved by the 
Health Department; proper washing facilities 
together with towels, soap and a plentiful supply 
of hot water shall be available when required. 

Where an employee is using materials of the types 
mentioned in this Subclause and such work continues to 
his/her meal break, he/she shall be entitled to take washing 
time of 10 minutes immediately prior to his/her meal break. 
Where this work continues to the ceasing time of the day 
or is finalised at any time prior to the ceasing time of the 
day, washing time of 10 minutes shall be granted. The 
washing time break or breaks shall be counted as time 
worked. 

30. Vary Clause 30—Amenities by deleting the word 
"workers" from Subclause (1) and insert in lieu the word 
"employees". 

31. Vary Clause 31 —First Aid Equipment by inserting 
the following Subclause (3): — 

"(3) A first aid allowance shall only be paid in 
accordance with Clause 9 (l)(v)". 

32. Vary Clause 32—Special Tools and Protective 
Clothing by deleting words "worker" or "workers" from 
Subclauses (1) and (11) and insert in lieu the words 
"employee" or "employees", by renumbering Subclause 
(10) to Subclause "(11)" and by inserting after the words 
"his" or "he", "/her" or "/she". In Subclause (2) 
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Paragraph (a) add the words "150mm" before the word 
"plumb bob". 

Insert the following after Subclause (9): — 
(10) Stonemasons and Stoneworkers 

(i) The employer shall provide all cutting tools, 
except hammers, squares, pitching tools and 
straight edges up to four feet in length. 

(ii) If cutting tools are not provided the employer 
shall pay 3 cents per hour additional to the 
wage rates herein prescribed. 

(iii) Employers shall sharpen, in a proper manner, 
all necessary tools. On completion of engage- 
ment, all cutting tools provided by the 
employee shall be sharpened or an allowance 
made in lieu thereof. 

(iv) All pneumatic surfacing machines and lathes 
shall be fitted by the employer with jet sprays 
or some other suitable device for keeping the 
stone wet. 

33. Vary Clause 33 — Compensation For Clothes and 
Tools by deleting the words "worker" or "workers" and 
insert in lieu the words "employee" or "employees" and 
by inserting in Subclauses (2) and (4) after the word "his"; 
"/her". 

34. Vary Clause 34 —Payment of Wages by deleting the 
word "worker" from Subclause (5) and (6) and insert in lieu 
the word "employee" and by inserting in Subclause (1) 
after the word "his"; "/her". 

Delete Subclause (5) and insert in lieu: — 
(5) Pay Packet Details 

Particulars of details of payment of each 
employee shall be included on the envelope 
holding the payment, or in a statement handed to 
the employee at the time such payment is made 
and shall contain the following information: 
(a) Date of payment 
(b) Period covered by such payment 
(c) The amount of wages paid for work at 

ordinary rates 
(d) The gross amount of wages and allowances 

paid 
(e) The amount of each deduction made and the 

nature thereof 
(f) The net amount of wages and allowances 

paid. 
In addition, the following details will also be 

included in the statement when such payments and 
benefits apply: 
(g) The number of hours paid at overtime rates 

and the amount paid therefor 
(h) The amount of allowances or special rates 

paid and the nature thereof 
(i) Annual holiday payments 
(j) Payment due on termination, including pay- 

ment for annual leave, rostered day off 
accumulation, and public holidays 

(k) The employer and employees' building su- 
perannuation number 

(1) The employees' long service leave registra- 
tion number. 

35. Vary Clause 35 —Presenting For Work But Not 
Required by deleting the word "worker" and inserting in 
lieu the word "employee" and by deleting reference to 
"Clause 20" and inserting in lieu "Clause 19". 

36. Vary Clause 36—Termination of Employment by 
deleting the word "worker" from Subclause (4) and 
inserting in lieu the word "employee" and by deleting from 
Subclause (5), "Clause 23" and inserting in lieu "Clause 
22". 

37. Vary Clause 37 —Job Stewards by deleting the words 
"Clause 48" and inserting the words "Clause 46" in 
Subclause (1) and by deleting Subclause (2) "Clause 48.3" 
and inserting in lieu "Clause 46 (3)" and by inserting in 

Subclauses (1) and (2) after the words "he" or "his"; 
"/she" or "/her". Further, delete the words "as provided 
in Clause 41 — Boards of Reference" of Subclause (2). 

38. Vary Clause 38—Posting of Award by deleting the 
word "workers" and inserting in lieu the word "employ- 
ees". 

39. Vary Clause 40 —Right of Entry by inserting after the 
existing clause the following: — 

A representative of the union shall be a duly 
accredited representative if he/she is the holder for the 
time being of a certificate signed by the secretary of 
that organisation and bearing the seal of that organisa- 
tion in the following form, or in a form not materially 
differing therefrom: 

(Name of Organisation) 
This is to certify that  is a duly 

accredited representative of the abovenamed organisa- 
tion for all purposes of this award made under the 
Industrial Relations Act 1979. 
(Seal) Secretary 
Specimen signature of Holder  
(Strictly not transferable) 

40. Delete Clause 41 — Board of Reference. 
41. Vary Clause 42-Apprentices by renumbering the 

Clause to "41" and by inserting after Subclause (3) 
paragraph (e) the following: — 

(f) Stonemasonry — One apprentice to every three or 
fraction of three journeymen provided the fraction 
shall not be less than one. 

and by inserting in Subclauses (1) and (2) after the words 
"his" or "he"; "/her" or "/she". 

42. Vary Clause 43 —Under-Rate Employees by deleting 
the word "worker" from Subclause (1) and (3) and insert 
in lieu the word "employee" and by renumbering the 
Clause "42". 

43. Delete Clause 44 —Long Service Leave and insert in 
lieu: — 

43 —Long Service Leave. 
Up to and including 5 January 1987, the provisions 

set out in Volume 66 of the Western Australian 
Industrial Gazette at pages 1-4, both inclusive, are 
hereby incorporated in and form part of this award. 

On and from 6 January 1987 the provisions of the 
Construction Industry Portable Paid Long Service 
Leave Act 1985 are hereby incorporated in and form 
part of this award. 

44. Delete Clause 45 — Breakdowns, Etc and insert in 
lieu: — 

44 —Stand Downs. 
The employer shall be entitled to deduct payment for 

any day or portion of a day upon which the employee 
cannot be usefully employed because of any strike by 
the Union or Unions affiliated with it, or by any other 
association or Union, or through the breakdown of the 
employer's machinery or any stoppage of work by any 
cause which the employer cannot reasonably prevent. 

45. Delete Clause 46 —Prohibition of Junior Employees 
and insert in lieu: — 

45 — Prohibition of Junior Employees. 
(1) Except as provided in Subclause (2) hereof, the 

employment of junior employees (except appren- 
tices) on any work which, if performed by an adult 
employee, would be subject to the provisions of 
this award is prohibited unless the consent of the 
union is in each case first obtained. If any junior 
employee (except an apprentice) is so employed 
such employee shall be paid not less than the wage 
of an adult performing similar work. 

(2) A junior employee employed on work for which 
an apprenticeship is provided for in this award and 
who is not registered as a probationer pursuant to 
regulation 6 of the Industrial Training Act 
Regulations, shall be paid not less than the wage 
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prescribed in Clause 8 of this award for an adult 
employee performing similar work. 

46. Delete Clause 47 — Preference To Unionists. 
47. Vary Clause 48 —Settlement of Disputes by renum- 

bering the Clause, "46", by deleting the word "worker" 
from Subclause (1) and inserting in lieu the word "em- 
ployee" and by inserting in Subclause (1) after the word 
"he"; "/she". 

48. Delete Clause 49 —Liberty to Apply. 
49. Vary Appendix A Clauses (6) and (7) by inserting 

after the word "he"; "/she". 
50. Delete Appendix B —Wagerup Alumina Refinery 

Construction Site and insert in lieu: — 
Appendix B —Wagerup Alumina Refinery Construc- 

tion Site. 
1. Scope 

This appendix will apply to the Wagerup Alumina 
Refinery. 
2. Site Allowance 

A site allowance of 64 cents for each hour worked 
shall be paid on all work within the scope of this 
appendix. 
3. Travelling Allowance 

In lieu of the provisions of Clauses 12A and 12B of 
this award the following travelling allowances shall be 
paid: — 

(a) For those employees residing in the Waroona 
township (including a caravan park) or the 
construction camp $6.50 per day 

(b) Employees other than provided for in sub 
paragraph (a) and who travel from a point — 

(i) Up to 32km radius from the job 
site $12.80 

(ii) 32km — 50km radius from the job 
site $17.05 

(iii) 50km —68km radius from the job 
site $21.10 

(iv) Over 68km radius from the job 
site $29.70 

(c) Nothwithstanding the foregoing, an em- 
ployee who is not provided with transport by 
his/her employer to travel to and from the job 
and who is required to travel, by the shortest 
possible route, a distance of more than sixty 
kilometres from his/her home to the job shall 
be paid an allowance of $21.10 per day and 
such an employee who is required to travel, 
by the shortest possible route, a distance of 
more than eighty kilometres from his/her 
home to the job shall be paid an allowance 
of $29.70 per day. 

(d) (i) An employee shall not be entitled to the 
allowance prescribed in (c) hereof un- 
less and until he/she submits a written 
statement to his/her employer setting 
out his/her place of residence and the 
number of kilometres he/she is required 
to travel from his/her home to the job by 
the shortest possible route. 

(ii) An employee who wilfully sets out an 
incorrect distance in his written state- 
ment shall be deemed guilty of wilful 
misconduct. 

51. Delete Appendix C —Pinjarra and Kwinana Alumina 
Refinery Construction Site and insert in lieu: — 

Appendix C —Pinjarra and Kwinana Alumina Refiner- 
ies. 

1. Scope 
This appendix will apply to the Pinjarra and 

Kwinana Alumina Refineries. 
2. Site Allowance 

(a) A site allowance of 64 cents per hour for each 
hour worked shall be paid on all work 
performed at the Pinjarra Alumina Refinery 
Site. 

(b) A site allowance of 64 cents per hour for each 
hour worked shall be paid on all work 
performed at the Kwinana Alumina Refinery 
Site. 

3. Travelling Allowance 
In lieu of the provisions of Clauses 12A and 12B of 

this award the following allowances shall be paid to 
employees at the Pinjarra Alumina Refinery: — 

(a) For those employees residing in the Pinjarra 
township $6.50 per day 

(b) Employees other than provided for in sub 
paragraph (a) and who travel from a point — 

(i) Up to 32km radius from the job 
site $12.80 

(ii) 32km —50km radius from the job 
site $17.05 

(iii) Over 50km radius from the job 
site $21.10 

(c) Notwithstanding the foregoing, an employee 
who is not provided with transport by his/her 
employer to travel to and from the job and 
who is required to travel, by the shortest 
possible route, a distance of more than sixty 
kilometres from his/her home to the job shall 
be paid an allowance of $21.10 per day and 
such an employee who is required to travel, 
by the shortest possible route, a distance of 
more than eighty kilometres from his/her 
home to the job shall be paid an allowance 
of $29.70 per day. 

(d) (i) An employee shall not be entitled to the 
allowance prescribed in (c) hereof un- 
less and until he/she submits a written 
statement to his/her employer setting 
out his/her place of residence and the 
number of kilometres he/she is required 
to travel from his/her home to the job by 
the shortest possible route. 

(ii) An employee who wilfully sets out an 
incorrect distance in his/her written 
statement shall be deemed guilty of 
wilful misconduct. 

52. Delete Appendix D —Worsley Alumina Refinery Site 
and insert in lieu: — 

Appendix D —North West Shelf Gas Project. 
1. Arrangement 

1. Arrangement 
2. Application 
3. Operation 
4. Site Disability Allowance 
5. Special Rates 
6. Safety Footwear 
7. Living Out of Camp 
8. Travel Allowance 
9. Rest and Recreation Leave 

10. Rest Periods 
11. Cyclone Procedure 

2. Application 
This appendix shall apply to employees eligible to 

be members of the member unions of the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) engaged by Respondent 
Employers to carry out work covered within the scope 
of the Building Trades (Construction) Award on 
construction work associated with the North West 
Shelf Gas Project, on the Burrup Peninsula, Western 
Australia. In so far as builders' labourers are employed 
on the project this appendix shall apply to the 
Construction Village Extensions and the Administra- 
tion Block sites. 

The provisions of the Building Trades (Construc- 
tion) Award shall apply to such work unless any such 
provisions are inconsistent with the provisions of this 
Appendix, in which case the provisions of this 
Appendix shall prevail. 



In the event of any dispute arising concerning the 
application of this Appendix, and agreement on the 
matter cannot be reached by the parties, the matter shall 
be referred to the Western Australian Industrial 
Relations Commission for determination. 
3. Operation 

The rates and conditions set out hereto shall apply 
from the date the award issues. 
4. Site Disability Allowance 

To compensate for conditions which exist and far 
exceed those conditions which are provided for within 
the award, including excessive dust, heat and extremes 
of terrain, an employee shall be entitled to a payment 
of $1.19 per hour for each hour worked. 
5. Special Rates 

Employees shall be paid an allowance at the rate of 
$2.58 per hour for each hour worked to compensate for 
disabilities associated with the following classes of 
work and in lieu of the relevant amounts of Clause 
9 —Special Rates and Provisions of the award, whether 
or not such work is performed in any one hour: 

(a) dirty or offensive work; 
(b) work in wet places; 
(c) work in any confined space; 
(d) handling charcoal, pumice, granulated cork, 

silicate of cotton, insulwool, slag wool, or 
other recognised insulation material of a like 
nature, or working in the immediate vicinity 
so as to be affected by the use thereof; 

(e) work in a place where fumes of sulphur or 
other acid or other offensive fumes are 
present. 

When working outside the categories here listed the 
employee shall receive the appropriate additional rate 
prescribed in Clause 9 —Special Rates and Provisions 
of the Award. 
6. Safety Footwear 
(1) Each employee when commencing on site shall be 

entitled to the supply of one pair of safety boots 
as a free issue. 

(2) Each employee shall be entitled to a payment of 
10 cents per hour for each hour worked to enable 
him to maintain and replace his safety footwear 
as necessary. 

(3) It is a condition of employment that employees 
wear and maintain in good condition their safety 
footwear. It is recognised by the parties to the 
appendix that failure to observe these regulations 
may result in disciplinary action. 

7. Living Out of Camp 
(1) Married employees who qualify for the provisions 

of Clause 21—Living Away From Home- 
Distant Work and who choose to live in a caravan, 
or other accommodation rather than at the camp 
provided by the employer, will be paid an 
allowance of $203 per week. 

(2) For the purpose of this Clause a married employee 
includes: — 
(a) A person who has a de facto spouse, and 
(b) A person who is a sole parent with dependant 

children. 
8. Travel Allowance 

Employees performing work to which this Appendix 
applies and residing at Roeboume shall, in lieu of the 
provisions of Clause 12A of the award be paid a travel 
allowance of $10.05 per day. Provided that this 
allowance shall not be payable where the employer 
provides transport in accordance with Clause 12A (8) 
of this award. 
9. Rest and Recreational Leave 

Employees engaged on work to which this Appendix 
applies shall be entitled to Rest and Recreation Leave 
in accordance with Clause 22 (8) after 10 weeks' 
continuous service in lieu of the four months of 
continuous service provided therein. 

10. Rest Periods 
Employees engaged on work to which this Order 

applies shall, in lieu of the provisions of Clause 14 (2) 
of the award, be entitled to one week break of 10 
minutes each morning and one break of 10 minutes 
each afternoon. 
11. Cyclone Procedure 
(1) Cyclone procedures have been developed detail- 

ing action to be taken before, during and after a 
cyclone. These procedures involve work ceasing 
on-site when a "red alert" is notified by the Civil 
Authorities as now applying in the area. 

(2) Notwithstanding the provisions of the award the 
employee who is stood down by his employer in 
accordance with Subclause (1) hereof and who — 
(a) at the commencement of the cyclone period 

reports for and remains at work until other- 
wise directed by the employer, and 

(b) following the "all clear" resumes duty in 
accordance with the direction of the em- 
ployer, shall be paid for his normal rostered 
ordinary and overtime hours occurring dur- 
ing the stand-downs. 

A worker who, on any day during the cyclone 
stand-downs: — 
(c) is required for work and is requested to do so 

by his employer, and 
(d) is not willing or available except in the case 

of obvious hardship as a result of the cyclone 
to work when so requested, is not entitled to 
payment for that day. 

(3) Work will commence following declaration of the 
"all clear" in accordance with the "Cyclone 
Procedures for the Site". 
Day Workers 
(a) If the "all clear" is announced prior to 12 

noon, work will commence at 1300 hours on 
that day. 

(b) If the "all clear" is announced after 12 noon, 
work will commence at the normal starting 
time on the following day. 

In this event stand-down payments in accor- 
dance with Subclause (2) of this Appendix will 
continue as normal. 
Shift Workers 
(c) If the "all clear" is announced at least two 

hours prior to the usual commencing time of 
the shift, shift workers will commence work 
at their normal starting time, however 

(d) Should the "all clear" be announced less 
than two hours before the usual commencing 
time of the shift, shift workers will com- 
mence work at the usual starting time of the 
next succeeding shift. In this event stand- 
down payments in accordance with Sub- 
clause (2) of this Clause will continue as 
normal. 

(4) Where an employee is stood-down due to a 
cyclone pursuant to this clause and performs work 
at the direction of his employer during the course 
of the cyclone in accordance with this clause he 
shall be paid his ordinary hourly rate for each hour 
worked, in addition to any payment he receives 
under the provisions of this clause. 

53. Delete Appendix E —Muja Power Station Site and 
insert in lieu: — 

Appendix E —Exemption From Provisions For 38- 
Hour Week. 

Notwithstanding anything contained elsewhere in 
this Award, employees of Siesta Park Tourist Resort 
shall continue to work a 40 Hour Week and for that 
purpose the provisions of Clauses 8 —Rates of Pay, 
13 —Hours, 14 —Rest Periods and Crib Time, 15 — 
Overtime and Special Rates, 19 —Shift Work, 21 — 
Meal Allowance, 22 —Living Away From Home — 



Distant Work, 23 — Annual Leave, 24—Sick Leave and 
27—Jury Service in force on the 23rd May 1982 shall 
apply to such employees in substitution for those set 
out in this Order. 

54. Delete Appendix F—North West Shelf Development 
Project and insert in lieu: — 

Appendix F—Asbestos Eradication. 

1. Application 
This Appendix shall apply to employees engaged in 

the process of asbestos eradication on the performance 
of work within the scope of this award. 

2. Definition 
Asbestos eradication is defined as work on or about 

buildings, involving the removal or any other method 
of neutralisation of any materials which consist of, or 
contain asbestos. 

3. Control 
All aspects of asbestos work will meet as a minimum 

standard the provisions of the National Health and 
Medical Research Council codes, as varied from time 
to time, for the safe demolition/removal of asbestos 
based materials. 

Without limiting the effect of the above provision, 
any person who carries out asbestos eradication work 
shall do so in accordance with the legislation/ 
regulations prescribed by the appropriate authorities. 

4. Operation 
This Appendix shall come into operation from the 

first pay period commencing on or after the date the 
award issues. 

5. Rate of Pay 
In addition to the rates prescribed in this award, an 

employee engaged in asbestos eradication (as defined) 
shall receive $1.03 per hour worked in lieu of Special 
Rates prescribed in clause 9 (1) with the exception of 
subclauses (b), (c), (e), (x), (bb) and (ff). 

6. Protection of Employees 
Respiratory Protection 

Respiratory protective equipment, conforming to the 
relevant parts of the appropriate Australian Standard (ie 
1716 "Specification for Respiratory Protective De- 
vices") shall be worn by all personnel during work 
involving eradication of asbestos. 

7. Other Conditions 
The conditions of employment, rates and allow- 

ances, except so far as they are otherwise specified in 
this Appendix, shall be the conditions of employment, 
rates and allowances of the award as varied from time 
to time. 

This Appendix shall not apply to employees engaged 
on the removal of asbestos ceiling insulation and 
renovation work on houses owned by the United States 
Navy at Exmouth and who are receiving the allowance 
prescribed on 23 February by Mr Commissioner 
Coleman Print F4597. 

55. Delete Appendix G—Exemptions from Provisions for 
38—Hour Week. 

BUILDING TRADES (GOLDMINING INDUSTRY) 
AWARD 

No. 29 & 32/1965 & 4/1966. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Western Mining Corporation & Others 
and 

The Construction, Mining and Energy 
Workers' Union of Australia, 
Western Australian Branch. 

No. 15 of 1992. 

COMMISSIONER J F GREGOR. 
26 March 1992. 

Order. 
HAVING heard Mr C Mitchell on behalf of Western Mining 
Corporation and Ms B Love on behalf of The Construction, 
Mining and Energy Workers' Union of Australia, Western 
Australian Branch: The Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, Union of 
Workers and The Plumbers and Gasfitters Employees' 
Union of Australia, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Building Trades (Goldmining Industry) 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 9th day of March 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately following "28. 

Board of Reference", insert the following new clauses: 
29. Enterprise Flexibility 
30. Consultation in the Workplace 
31. Resolution of Disputes Procedure 
2. Clause 8. —Special Provisions for Cycle Working: 

Delete paragraph (c) of subclause (4) of this clause and 
insert in lieu thereof the following new subclause: 

(5) Where cycle hours are not averaged over the 
period of the work cycle in accordance with 
paragraphs (a) and (b) of subclause (2) of this 
clause, an employee shall have no entitlement to 
payment for the consecutive non-working days 
prescribed in subclause (1) of this clause. Except 
that an employee whose hours of duty are worked 
in accordance with the provisions of this sub- 
clause shall accrue leisure days where this practice 
is observed at a mine. 

3. Clause 9.—Wages: Delete subclauses (1) and (2) of this 
clause and insert in lieu thereof the following: 

(1) Rate per week $ 
(a) Bricklayer 344.70 
(b) Carpenter and Joiner 344.70 
(c) Painter 344.70 
(d) Plumber 344.70 

(2) Tool Allowance (per week) 
(a) Carpenter 1-85 
(b) Painter 0.50 

The tool allowance for carpenter and joiner includes 
an amount of five cents for the purpose of enabling the 
employees to insure their tools against loss or damage 
by theft or fire. 
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4. Clause 13. —Special Rates and Provisions: Delete this 
clause and insert in lieu thereof the following: 

13. —Special Rates and Provisions. 
(1) Disabilities Allowance: An employee employed 

outside of his/her shop on construction work shall for the 
time so employed be paid a disabilities allowance at the rate 
of $1.65 per week in addition to the prescribed rate. 

(2) Wet and Dusty Places: 
An employee employed in places where the atmosphere 

is excessively dust laden or where water is continuously 
dripping so that the clothing or feet become wet shall be paid 
seven cents per hour in addition to the prescribed rate. 

(3) Excessively dirty work: 
An employee employed on excessively dirty work which 

is likely to render the employee or his/her clothes dirtier than 
on the normal run of work shall be paid seven cents per hour 
in addition to the prescribed rate, but with a minimum 
payment as for four hours in any one day. 

(4) Winder Rums and Head Frame Wheels: 
An employee engaged in work on winder drums or head 

frame wheels shall be paid seven cents per hour in addition 
to the prescribed rate, but with a minimum payment as for 
four hours in any one day. 

(5) Sulphur Dioxide Towers: 
An employee engaged on repair work to Sulphur Dioxide 

Towers shall be paid seven cents per hour in addition to the 
prescribed rate, but with a minimum payment as for four 
hours in any one day. 

(6) Boat Type and Swinging Scaffold: 
An employee employed on a boat type or swinging 

scaffold shall be paid seven cents per hour in addition to the 
prescribed rate. "Swinging Scaffold" means any scaffold 
suspended from overhead gear and not supported from the 
ground and which by reason of the operations carried out on 
it or by reason of wind force or vibration is likely to swing 
or sway. No employer shall permit an apprentice who has 
served less than two years of his/her apprenticeship to work 
on a boat type or swinging scaffold and no such apprentice 
shall work on such a scaffold. 

(7) Heat Money: 
(a) An employee required to work for more than one 

hour continuously in the shade in places where the 
temperature is raised by artificial means to 
between 115o and 130o F. shall be paid four cents 
per hour in addition to the prescribed rate. 

(b) (i) An employee required to work for more than 
one hour continuously in the shade in places 
where the temperature is raised by artificial 
means to exceed 130oF. shall be paid seven 
cents per hour in addition to the prescribed 
rate. 

(ii) Where work continues for more than two 
hours in that temperature employees shall be 
entitled to twenty minutes' rest every two 
hours without deduction of pay. 

(8) Boiler Flue or Roaster Work: 
Where bricklayers are employed for more than one hour 

inside the gas or water spaces of any boiler, flue or roaster, 
when the atmosphere is completely dust laden, then six 
hours shall constitute a shift's work, provided that this 
subclause shall not apply in addition to the provisions of 
subclause (7) of this clause. 

(9) Grinding Time: 
The employer shall provide sandstone grindstones. 

Employees shall be allowed to maintain their tools in proper 
working condition in working hours. 

When an employee who has been employed for five 
consecutive working days is discharged, he/she shall be 
allowed two hours for grinding tools or be paid two hours' 
pay in lieu thereof. 
(10) (a) Lead Paint Surfaces: 

No surface painted with Lead Paint shall be 
rubbed down or scraped by a dry process. 

(b) Width of Brushes: 
All paint brushes shall not exceed five inches 

in width and no kalsomine brush shall be more 
than seven inches in width. 

(c) Meals not to be taken in Paint Shop: 
No employee shall be permitted to have a meal 

in any paint shop or place where paint is stored 
or used. 

(11) Spray Painting (Painters): 
(a) Lead paint shall not be applied by a spray to the 

interior of any building. 
(b) All employees (including apprentices) applying 

paint by spraying shall be provided with full 
overalls and head covering and respirators by the 
employer. 

(c) Where from the nature of the paint or substance 
used in spraying, a respirator would be of little or 
no practical use in preventing the absorption of 
fumes or materials from substances used by an 
employee in spray painting, the employee shall be 
paid a special allowance of eighteen cents per day. 

(12) Water and Soap: 
Water and soap shall be provided in each shop or on each 

job by the employer for the use of painters. 
(13) Electrical Sanding Machines: 
The use of electrical sanding machines for sanding down 

paint work shall be governed by the following provisions: — 
(a) The weight of each such machine shall not exceed 

thirteen lbs. 
(b) Every employer operating any such machine shall 

ensure that each such machine, together with all 
electrical leads and associated equipment is kept 
in a safe condition and shall, if requested so to do 
by any employee, but not more often than once in 
any four weeks, cause the same to be inspected by 
a licensed electrical employee under the Electric- 
ity Act and the Regulations made thereunder. 

(c) Employers shall provide and supply respirators of 
a suitable type to each employee and shall 
maintain same in an effective and cleanly state at 
all times. 

Where respirators are used by more than one 
employee, each such respirator shall be sterilised 
and a new pad inserted after use by each such 
employee. 

(d) Employers shall also provide and supply goggles 
of a suitable type: Provided that goggles with 
celluloid lenses shall not be regarded as suitable. 

(e) All employees shall use such protective equip- 
ment when using electrical sanding machines of 
any type. 

(14) (a) Carpenters and Joiners: 
A secure and weatherproof place shall be 

provided by the employer where carpenters' and 
joiners' tools may be locked up apart from the 
employer's plant and material. 

(b) Other Employees: 
The employer shall, where practicable, provide 

a place on each job for the safe-keeping of the 
employee's tools when not in use. 

(15) Attendants on ladders: 
No employee shall work on a ladder at a height of over 

twenty-five feet from the ground when such ladder is 
standing in any street, way or lane, where traffic is passing 
to and fro without any assistant on the ground. 

(16) Plumbers on Sewerage Work: Plumbers employed on 
work involving the opening up of house drains or waste 
pipes for the purpose of clearing blockages or for any other 
purpose, or on work involving the cleaning of septic tanks 
or dry wells, shall be paid 35 cents per day in addition to 
the prescribed rate. 

(17) All work made up by plumbers shall be welded by 
those employees. 
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(18) Change Room: 
The employer shall provide on each job a proper change 

room where the employee may change his/her clothes, and 
such place shall not be used for any other purpose. 

(19) Boiling Water: 
The employer shall provide boiling water, on each job for 

the use of his/her employees. 
(20) Any dispute which may arise between the parties in 

relation to the application of any of the foregoing special 
rates and provisions may be determined by the Board of 
Reference. 

5. Clause 15. —Hours: Delete subclause (1) of this clause 
and insert in lieu thereof the following: 

(1) Subject to the provisions of Clause 8. —Special 
Provisions for Cycle Working of this award, the 
ordinary working hours of day workers shall be 40 
per week to be worked eight hours per day 
between 0600 hours and 1800 hours, Monday to 
Friday, and shall be determined in accordance 
with Clause 30. —Consultation in the Workplace 
of this award. 

6. Clause 18. —Annual Leave and Holidays: Delete 
subclause (10) of this clause and insert in lieu thereof the 
following: 

(10) By mutual agreement between the employer and 
the employee, annual leave may be taken in not 
more than two periods per annum, but neither of 
such period shall be less than one week. 

Notwithstanding the above, and in special 
circumstances, provided the employee so requests 
and the employer so agrees, annual leave may be 
taken in periods of less than one week with a 
maximum of five single day absences, or combi- 
nation of such five single day absences, in any one 
year of service. 

7. Clause 28. —Board of Reference: Immediately follow- 
ing this clause insert the following new clauses: 

29. — Enterprise Flexibility. 
(1) Employers and employees at an enterprise, work site 

or section thereof may raise for discussion any award matter 
concerning increasing flexibility or efficiency. 

(2) Where employers and employees at an enterprise work 
site or section reach agreement to provide for more flexible 
working arrangements and efficiencies at the enterprise and 
it is necessary to amend the terms of the award to give effect 
to the agreement reached, the parties shall establish an 
enterprise agreement in consultation with the Union. 

(3) Where an enterprise agreement is agreed or proposed 
it shall be submitted to the Western Australian Industrial 
Relations Commission for ratification. 

(4) An enterprise agreement shall not reduce the 
minimum wages payable as prescribed in Clause 9. — Wages 
of this award. 

(5) An enterprise agreement shall only be made where an 
employer and the majority of employees at the individual 
enterprise, work site or section thereof genuinely consent to 
the agreement. The terms of the agreement shall be made 
in writing. 

(6) An application shall be made to the Western 
Australian Industrial Relations Commission to implement 
the terms of the enterprise agreement, provided that an 
employer's right to make an application without such 
agreement is not prejudiced, nor shall the unions' rights to 
object to ratification be prejudiced. 

30. — Consultation in the Workplace. 
(1) The development of an effective consultative practice 

is important in the process of award restructuring and 
developing training programmes, and can lead to advantages 
for both employers and employees. It is appropriate that 
consultative mechanisms at the enterprise level be imple- 
mented. 

(2) Consultative practices shall be implemented within 
each enterprise where agreement exists between employers 
and employees. 

(3) The form, structure and method of implementing 
consultative practices shall be determined at the enterprise 
level by agreement between the employer and the employees 
and where appropriate, the union. Consultative processes 
shall be appropriate to the size, structure and needs for 
consultation of the enterprise. 

(4) The process of consultative practices is a mechanism 
through which employees can be involved in and positively 
contribute towards management's decision making process. 

(5) The objective of the parties involved in workplace 
consultation is to achieve consensus agreement on items 
discussed that forum. 

31. —Resolution of Disputes Procedure. 

(1) It is the intention of the parties to this award that 
individual establishments should develop their own internal 
procedures for the avoidance of and resolution of industrial 
disputes. 

The objectives of the procedure shall be to promote the 
resolution of disputes by measures based on consultation, 
co-operation and discussion; and to avoid interruption to the 
performance of work and the consequential loss of produc- 
tion and wages. 

(2) In developing such procedures, regard shall be paid 
to the following principles: 

(a) At all stages in the dispute resolution procedure, 
and to allow for the peaceful resolution of issues, 
the parties shall commit to the avoidance of 
industrial action in any form, and for work to 
continue uninterrupted whilst the process of 
dispute resolution occurs. 

(b) Depending on the issues involved, the size and 
function of the enterprise, and the union member- 
ship of the employees concerned, a procedure 
involving up to four stages of discussion shall 
apply. These are: 

(i) Discussion between the employee/s con- 
cerned, the immediate supervisor. 

(ii) Discussion involving the employee/s con- 
cerned, the shop steward and the employer 
representative. 

(iii) Discussions involving representatives of the 
State Branch of the union and employer 
representatives. 

(iv) Discussions involving senior union officials 
and senior management representatives. 

(c) There shall be a commitment by the parties to 
achieve adherence to this procedure. This should 
be facilitated by the earliest possible advice by 
one party to the other of any issue or problem 
which may give rise to a grievance or dispute. 

(d) The procedure shall incorporate a requirement to 
document all relevant facts where requested by 
either of the parties. 

(e) Sensible time limits shall be allowed for the 
completion of the various stages of the procedure. 

(f) Where the process of discussion does not resolve 
the matter, the parties shall refer the matter to the 
Western Australian Industrial Relations Commis- 
sion for resolution in accordance with the Indus- 
trial Relations Act 1979. 
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CLEANERS AND CARETAKERS AWARD 1969 
No. 12 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Coca-Cola Bottlers (Perth) Pty Ltd and Others. 
No. 1888 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
25 February 1992. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the Applicant 
Union andMs C. Fitz Gibbon on behalf of the Respondents 
and whereas the Second Structural Efficiency Adjustment 
enunciated under the State Wage Decision of September 
1989 (69 WAIG 2917) was granted pursuant to Application 
No. 140 of 1990(R2) (71 WAIG 662); 

And whereas at that time parties undertook to continue 
the structural reform process and as part of that process the 
Commission took steps to initiate a rationalisation of the 
Respondent List of the instant award; 

And whereas, this application is an extension of the 
Structural Efficiency exercise and comes before the Com- 
mission by consent; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Cleaners and Caretakers Award, 1969 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 25th 
day of February, 1992. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete the number, letter and 

title 2A. —State Wage Principles —June 1991. 
2. Clause 2A. —State Wage Principles —June 1991: 

Delete this clause. 
3. Immediately following clause 29. — Structural Effi- 

ciency delete the Schedule of Respondents and insert the 
following in lieu: 

Schedule I — Respondents. 
Aerated Water Manufacturing and/or Dealing: 

Coca-Cola Bottlers (Perth) Pty Ltd 
19 Miles Road 
KEWDALE WA 6105 

Accountants: 
Bird Cameron 
(formerly C.P. Bird and Associates) 
8 St George's Terrace, 
PERTH WA 6000 

Agents —Estate: 
Montgomery Anderson & Conway 
(no longer in business) 

Agents —Property: 
London Country Properties of (Aust.) Ltd 
(no longer in business) 
Perth Arcade Co. Ltd 
(no longer in business) 

Agents —Indent and/or Manufacturers: 
Brown & Dureau Ltd 
16 Fargo Way 
WELSHPOOL WA 6106 

Goode Durrant & Murray (Aust.) Ltd 
(no longer in business) 

Architects: 
Hobbs Winning Australia 
(formerly Hobbs Winning Leighton & Partners) 
37 Ord Street, 
WEST PERTH WA 6005 

Asbestos Manufacturing and/or Dealing: 
James Hardie & Co. Pty Ltd 
Welshpool Road, 
WELSHPOOL WA 6106 

Baking: 
Tip Top Bakeries (Canning Vale) 
(formerly Tip Top Bakeries (Perth) Pty Ltd) 
35 Magnet Road 
CANNING VALE WA 6155 

Bed and/or Bedding and/or Bedstead Manufacturing and/or 
Dealing: 

Silent Night Pty Ltd 
(formerly J Gadsden Pty Ltd) 
13 Hazelhurst Street 
KEWDALE WA 6105 

Biscuit and Cake Manufacturing and/or Dealing: 
Arnott Mills and Ware 
(formerly Mills and Ware Biscuits Pty Ltd) 
Vlniitn iprrjjcp 
SOUTH FREMANTLE WA 6162 

Boot and Shoe Dealing: 
Ezywalkin Pty Ltd 
3 Northlands Plaza Shopping Centre 
BALCATTA WA 6021 

Brass Founders and Engineers: 
Geo. Hill & Co., 
(no longer in business) 

Brushware Manufacturing: 
Swan Brushware Ltd 
(no longer in business) 

Building and Contracting: 
A T Brine & Co. 
(formerly A T Brine & Sons Pty Ltd) 
19 Southport Street 
LEEDERVILLE WA 6007 

Business College: 
Hartill Business College Inc 
(formerly Hartill Commercial College) 
111 St Georges Terrace 
PERTH WA 6000 

Car Parks: 
Canterbury Court Pty Ltd 
(no longer in business) 

Cement Manufacturing: 
Swan Portland Cement Ltd 
Burswood Road, 
RIVERVALE WA 6103 

Churches: 
The Anglican Church 
Law Chambers 
Cathedral Square 
PERTH WA 6000 
The Uniting Church in Australia 
(formerly Presbyterian Church) 
10-14 Pier Street 
PERTH WA 6000 
Roman Catholic Administration 
Victoria Avenue 
PERTH WA 6000 
The Wesley Church 
Queens Chambers 
97 Williams Street 
PERTH WA 6000 
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Cigarette and Tobacco Merchants: 
W D & H O Wills (Aust.) Ltd 
466 Scarborough Beach Road 
OSBORNE PARK WA 6017 

Clothing Manufacturing and/or Dealing: 
Nevarda Shirt Co. Pty Ltd 
(no longer in business) 
Walsh's Pty Ltd 
(no longer in business) 

Clubs: 
Anzac Club 
30A St George's Terrace 
PERTH WA 6000 

Confectionery Manufacturing and/or Dealing: 
The Nestles Co. (Aust.) Ltd 
172 Kewdale Road 
KEWDALE WA 6105 

Dairy Products and Manufacturing: 
Brownes Dairy Pty Ltd 
299 Charles Street 
NORTH PERTH WA 6006 

Dance Halls and/or Studios: 
Embassy Cabaret 
(no longer in business) 
Wrightson Dance Studios 
842A Hay Street 
PERTH WA 6000 

Dental Practitioners: 
Continental Dental Co. 
20 Howard Street 
PERTH WA 6000 

Distillers: 
Plaimar Ltd 
(no longer in business) 

Drug and Chemical Manufacturing and/or Dealing: 
F H Faulding & Co. Ltd 
493 Abernethy Road 
KEWDALE WA 6105 

Electrical Contractors, Manufacturers and/or Distributors: 
O'Donnell Griffin Pty Ltd 
(formerly O'Donnell F T S Griffin (WA) Pty Ltd) 
37 Hargreaves Street 
BELMONT WA 6104 
GEC Australia Ltd 
(formerly GEC-AEI (Aust.) Pty Ltd) 
589 Hay Street 
SUBIACO WA 6008 
Musgroves Ltd 
890 Hay Street 
PERTH WA 6000 

Engineers: 
F & R Tough 
24 Faulkner Avenue 
BELMONT WA 6104 
Vickers Hoskins Pty Ltd 
(no longer in business) 

Fertilizer Manufacturing and/or Dealing: 
Cresco Home Fertilizers 
(formerly Cresco Fertilizers (WA) Pty Ltd) 
3 Rosslyn Street 
LEEDERVILLE WA 6007 

Fibrous Plaster Goods, Manufacturing and/or Dealing: 
H B Brady & Co. Pty Ltd 
Railway Parade 
BAYSWATER WA 6053 

Film Distributors: 
Columbia Pictures Pty Ltd 
(no longer in business) 

Food Manufacturing and/or Dealing: 
Diamond Foods Ltd 
(no longer in business) 

Peters (WA) Ltd 
(formerly Peters Foods (WA) Pty Ltd) 
465 Scarborough Beach Road 
OSBORNE PARK WA 6017 

Funeral Directors: 
Chipper and Son 
(formerly Donald J Chipper and Son Pty Ltd) 
385 Rokeby Road 
SUBIACO WA 6008 

Fruit Trading: 
Paterson & Co. Ltd 
(no longer in business) 

Furniture Manufacturing and/or Dealing: 
W Zimpel Ltd 
102 Railway Parade 
WEST PERTH WA 6005 
Joyce Australia 
(formerly Joyce Bros (WA) Pty Ltd) 
68 Forsyth Street 
O'CONNOR WA 6163 

Gas and Coke Manufacturing: 
Fremantle Gas & Coke Ltd 
(no longer in business) 

Glass Manufacturing and/or Dealing: 
Australian Glass Manufacturers Co. 
35 Baile Road 
CANNING VALE WA 6155 

Hairdressing: 
Aileen Beauty Salon 
(no longer in business) 

Ice Cream Manufacturing and/or Dealing: 
Peters (WA) Ltd 
(formerly Peters Ice Cream (WA) Ltd) 
Kenhelm Street 
BALCATTA WA 6021 

Industrial Products, Manufacturing and/or Dealing: 
William Adams & Company Limited 
(no longer in business) 

Launderers: 
Monarch Laundry Pty Ltd 
(no longer in business) 

Leather and/or Leather Goods, Manufacturing and/or Deal- 
ing: 

Rosenstamm Pty Ltd 
(no longer in business) 

Local Government: 
Cottesloe Town Council 
109 Broome Street 
COTTESLOE WA 6011 
Perth City Council 
Council House 
27 St George's Terrace 
PERTH WA 6000 
Shire of Perth 
(no longer in business) 

Machinery Manufacturing and/or Dealing: 
Chamberlain Holdings Ltd 
(formerly Chamberlain Industries Pty Ltd) 
2 Adams Road 
WELSHPOOL WA 6106 
Malloch Bros (WA) Pty Ltd 
(no longer in business) 

Match Making and/or Dealing: 
Bryant & May Pty Ltd 
(formerly WA Match Co. Ltd) 
11 Miles Road 
KEWDALE WA 6105 

Motor Accessories and/or Parts, Dealing and/or Selling: 
Atkins Carlyle Ltd 
(formerly Atkins (WA) Ltd) 
44 Belmont Avenue 
BELMONT WA 6104 
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Motor Vehicle Assembling and/or Dealing and/or Agents: 
Lynas Motors Pty Ltd 
(no longer in business) 

Newspaper Publishing: 
West Australian Newspapers Ltd 
"Forrest Centre" 
219 St George's Terrace 
PERTH WA 6000 

Opticians and/or Optical Supplies and Repairs: 
Laubman & Pank Hearing Centre 
(formerly Laubman's Pank (WA) Pty Ltd) 
77 Barrack Street 
PERTH WA 6000 

Paint Supplies: 
Clarksons (WA) Pty Ltd 
(no longer in business) 

Panel Beating and Coach Building: 
Boltons Pty Ltd 
(no longer in business) 

Petroleum Manufacturing and/or Dealing: 
Mobil Oil Aust. Ltd 
191 St George's Terrace 
PERTH WA 6000 
The Shell Company of Australia Limited 
205 St George's Terrace 
PERTH WA 6000 

Photographic Supplies and/or Dealing: 
Myer Stores Ltd 
(formerly Boans Ltd) 
200 Murray Street 
PERTH WA 6000 
Dease Studios 
(no longer in business) 

Pipe Manufacturing and/or Dealing: 
Smorgan ARC 
(formerly Humes Ltd) 
Welshpool Road 
WELSHPOOL WA 6106 
Stewarts and Lloyds (Aust.) Pty Ltd 
(no longer in business) 

Plumbers: 
S W Hart & Co. Pty Ltd 
(no longer in business) 

Printing Supplies and Furnishers: 
Sands and MacDougall Pty Ltd 
3 Craig Street 
VICTORIA PARK WA 6100 

Refrigerators, Dealing and/or Selling: 
A J Baker & Sons 
209 Stirling Highway 
CLAREMONT WA 6010 

Radio and/or Broadcasting Equipment, Dealing and/or 
Selling: 

Philips Electrical Pty Ltd 
(no longer in business) 

Radio Broadcasting: 
Radio 94.5 KYFM 
(formerly Six KY) 
19 Walters Drive 
OSBORNE PARK WA 6017 

Rubber Goods, Manufacturing and/or Dealing: 
Firestone Aust. Pty Ltd 
89 Great Eastern Highway 
SOUTH GUCLDFORD WA 6055 

Retail and/or Wholesale Stores: 
Aherns Pty Ltd 
622 Hay Street 
PERTH WA 6000 
Atkins Carlyle Ltd 
(formerly Atkins (WA) Ltd) 
44 Belmont Avenue 
BELMONT WA 6104 

Myer WA Stores Ltd 
Forrest Chase 
200 Murray Street 
PERTH WA 6000 
Myer Stores Ltd 
(formerly Boans Ltd) 
Murray Street 
PERTH WA 6000 
Coles-Fossey 
(formerly G J Coles & Co. Ltd) 
712 Hay Street 
PERTH WA 6000 
Freecorns Pty Ltd 
(no longer in business) 
Union Stores (WA) Ltd 
(no longer in business) 

Sewing Machine Manufacturing and/or Dealing: 
Singer (Aust.) Pty Ltd 
2/81 Guthrie Street 
OSBORNE PARK WA 6017 

Sheet Metal Goods, Tinware, Manufacturing and/or Deal- 
ing: 

Bouchers Industries Ltd 
(no longer in business) 
J Gadsden Pty Ltd 
(no longer in business) 

Shipping Agents: 
Dalgety and New Zealand Loan Ltd 
(no longer in business) 
P & O Lines of (Aust.) Pty Ltd 
(no longer in business) 
George Wills & Co. Ltd 
(no longer in business) 

Smallgoods Manufacturing and/or Dealing: 
W O Johnston Pty Ltd 
(no longer in business) 

Societies and/or Organisations: 
Freemasons 
78 Terrace Road 
PERTH WA 6000 
Independent Order of Oddfellows 
109 Caledonian Avenue 
MAYLANDS WA 6051 

Stationery Manufacturing and/or Dealing: 
Gordon and Gotch (A/Asia) Ltd 
134 Parry Street 
PERTH WA 6000 
Sands and MacDougall Pty Ltd 
3 Craig Street 
VICTORIA PARK WA 6100 

Stove Making and/or Dealing: 
Metiers Ltd 
(no longer in business) 

Timber Merchants and/or Dealing: 
Bunnings Building Supplies Pty Ltd 
(formerly Australian Lumber Co. Pty Ltd) 
152 Pilbara Road 
WELSHPOOL WA 6106 
Bunnings Building Supplies Pty Ltd 
(formerly Bunning Bros Pty Ltd) 
152 Pilbara Road, 
WELSHPOOL WA 6106 
Millars Timber and Trading Co. Ltd 
(no longer in business) 

Telephone Cleaning Service: 
Telephone Cleansing Service (WA) 
973 Wellington Street 
PERTH WA 6000 

Watching Services: 
Australian Watching Co. (WA) Pty Ltd 
(no longer in business) 



;02 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

Watchmaking and/or Jewellery Manufacturing and/or Deal- 
ing, Repairing: 

Robert Levinson 
(no longer in business) 

Wine and Spirits Manufacturing and/or Dealing: 
Penfolds Wines Pty Ltd 
67 Kewdale Road 
KEWDALE WA 6105 

Wool and Produce and/or Live Stock Brokers: 
Elders International Wool Pty Ltd 
(formerly Elder Smith Goldsbrough Mort Ltd) 
Phoenix Road 
SPEARWOOD WA 6163 
Wesfarmers Limited 
(formerly Wesfarmers Pty Ltd) 
40 The Esplanade 
PERTH WA 6000 

CONTRACT CLEANERS AWARD 1986 
No. A6 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Airlite Cleaning Pty Limited and Others. 
Nos. 1426 of 1991 and 11A of 1992. 

CHIEF COMMISSIONER W.S. COLEMAN. 
25 February 1992. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the Applicant 
Union and Mr L.H. Joyce on behalf of the Respondents, and 
by consent; 

And whereas, the applications presently before the 
Commission seek the final adjustment allowable under the 
Minimum Rates Adjustment Principle of the State Wage 
Decision of September, 1989 (69 WAIG 2917) and to effect 
a 2.5 per cent wage increase allowable under the State Wage 
Decision of June, 1991 (71 WAIG 1723); 

And whereas, the previous increases pursuant to the 
Minimum Rates Principle have been published in the 
Western Australian Industrial Gazette as follows; the first 
adjustment was effected under Application No. 145/90(R2) 
(70 WAIG 4049); the second adjustment under Application 
No. 279/91 (71 WAIG 1244) and the third adjustment under 
Application No. 1214/91 (71 WAIG 2549); 

And whereas, the Commission is satisfied that the process 
of award modernisation has been properly implemented in 
accordance with the said Principles and the Commission 
has, at the parties' request, facilitated the continuing process 
of structural reform by splitting this matter so that 
Application No. 1 IB of 1992 will be available to address the 
contract of service or definition under the award to promote 
a new classification structure; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Contract Cleaners Award, 1986 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 11th 
day of March, 1992. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 2. —Arrangement: 
A. Delete the number, letter and title 2A. —State Wage 

Principles —September 1989. 
B. Immediately following the number and title 28.— 

Dispute Settlement Procedures insert the new number and 
title as follows: 

29. Award Modernisation and Enterprise Consultation 
2. Clause 2A. —State Wage Principles —September 1989: 

Delete this clause. 
3. Clause 7. —Overtime: Delete the quantum amounts of 

$5.40 and $3.70 from subclause (3)(a) and insert in lieu 
$6.10 and $4.20 respectively. 

4. Clause 18. —Special Rates and Conditions: 
A. Delete the quantum amount of $0.20 from subclause 

(8)(a) and insert in lieu $0.21. 
B. Delete the quantum amount of $1.03 from subclause 

(8)(b) and insert in lieu $1.06. 
C. Delete the quantum amount of $3.35 from subclause 

(8)(c) and insert in lieu $3.44. 
D. Delete the quantum amount of $1.50 from subclause 

(10)(b) and insert in lieu $1.54. 
E. Delete the quantum amount of $0.26 from subclause 

(10)(c) and insert in lieu $0.27. 
F. Delete the quantum amount of $1.70 from subclause 

(11) and insert in lieu $1.75. 
5. Clause 20.— Wages: 
A. Delete subclause (l)(a) and insert in lieu the following: 

Rate Per 
Week 

Base Supplementary Award s s s 
(a) Adult Employees: 

Cleaner 319.20 45.40 364.60 
Window Cleaner 325.10 46.20 371.30 

Rate Per 
Hour 

S 
(b) Casual Employees: 

Cleaner 11.5137 
Window Cleaner 11.7253 

(c) Calculation of Wage Rates—State Wage Case 
Decisions 

In circumstances where award wages are to be 
increased as a result of State Wage Case decisions 
the amount of the increase shall be calculated and 
applied to the Wages prescribed in subclause (a) 
hereof as follows: 

Whenever the State Wage Case decision pro- 
vides that award wages be increased by a 
percentage, a flat money amount, or a combination 
of a percentage and flat money amount, the Base 
Rate and the Award Wage shall be increased by 
applying the same percentage and/or by adding the 
same money amount. The Supplementary Pay- 
ment shall be calculated by deducting the new 
Base Rate from the new Award Wage and any 
increase in the Supplementary Payment should not 
reduce the residual level of overaward payment 
existing as at 25 February 1992. 

B. Delete subclause (3) and insert in lieu the following: 
(3) Leading Hands: 

Any full-time employee placed in charge of 
other employees shall be paid, in addition to the 
appropriate wage prescribed, the following: 

Rate Per 
Hour 

$ 
In charge of up 0.54 
to ten Cleaners 
More than ten 
Cleaners 

1.06 
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6. Immediately following Clause 28. —Dispute Settle- 
ment Procedures insert a new clause as follows: 

29. —Award Modernisation and Enterprise 
Consultation. 

(1) The parties to this award are committed to 
co-operating positively to increase the efficiency and 
productivity of the industry, and to enhance the career 
opportunities and job security of employees in the 
industry. 

(2) At each plant or enterprise a consultative 
mechanism may be established by the employer, or 
shall be established upon request by the employees or 
their Union. The consultative mechanism and proce- 
dure shall be appropriate to the size, structure and needs 
of that plant or enterprise and shall be agreed between 
the employer and the Union. 

(3) Where a consultative committee is established, 
it will be free to address any matter which is consistent 
with the objectives of subclause (1) of this clause. 
Where matters addressed concern award provisions 
then the Union shall be notified and invited to attend 
consultative committees. 

(4) Discussions that take place will have regard to 
the following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award and no employee shall have a lesser 
income as a result of the conditions provided 
for in such agreement; 

(d) the Union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western 
Australian Industrial Relations Commission 
and, if approved, shall operate as a schedule 
to this award and take precedence over any 
provision of this award to the extent of any 
inconsistency; 

(g) if agreement cannot be reached on a particu- 
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

ENGINE DRIVERS' (GOLD MINING) CONSOLI- 
DATED AWARD, 1979 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation & Others 

and 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch. 
No. 16 of 1992. 

COMMISSIONER J. F. GREGOR. 
26 March 1992. 

Order. 
HAVING heard Mr C Mitchell on behalf of Western Mining 
Corporation and Ms B Love on behalf of The Construction, 
Mining and Energy Workers' Union of Australia, Western 
Australian Branch, and by consent, the Commission, 

pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Engine Drivers' (Gold Mining) Consoli- 
dated Award, 1979 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 9th day of March 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: 

A. Delete Clause "15. Mixed Functions" and insert 
in lieu thereof "15. Employee Relieving in a 
Higher Capacity". 

B. Delete Clauses "30. Long Service Leave" and 
"31. District Allowances" and renumber clauses 
32 — 37 as 30 — 35 respectively. 

C. Immediately following Clause "35. Jury Serv- 
ice", insert the following: 
36. Enterprise Flexibility 
37. Consultation in the Workplace 
38. Resolution of Disputes Procedure 

2. Clause 5. —Hours (Other than Continuous Shift 
Workers): Delete subclause (3) of this clause and insert in 
lieu thereof the following: 

(3) Subject to the provisions of Clause 25. —Special 
Provisions for Cycle Working of this award, the 
ordinary working hours of surface Day Workers 
shall be 40 per week to be worked eight hours per 
day between 0600 hours and 1800 hours Monday 
to Friday inclusive and shall be determined at the 
enterprise in accordance with the procedures 
contained in Clause 37. —Consultation in the 
Workplace of this award. 

3. Clause 6. —Overtime (Other than Continuous Shift 
Workers): Delete the amount of $4.20 from subclause (6) of 
this clause and insert in lieu thereof the amount of $4.30. 

4. Clause 7. —Continuous Shift Workers: Delete the 
amount of $4.20 from subclause (7) of this clause and insert 
in lieu thereof the amount of $4.30. 

5. Clause 9.— Shift Work: Delete the amount $7.55 from 
subclause (2) of this clause and insert in lieu thereof the 
amount $7.80. 

6. Clause 11. —Wet Places: Delete the amount of 52 cents 
from the preamble to this clause and insert in lieu thereof 
the amount of 53 cents. 

7. Clause 13. —Annual Leave: 
A. Delete subparagraphs (i) and (iii) of paragraph (b) 

of subclause (3) of this clause and insert in lieu 
thereof the following: 

(i) The rate applicable to him as prescribed in 
Clause 20. —First Aid, Schedule 1. —Wages 
and Schedule 3. — District Allowances of this 
award. 

(iii) The rate payable pursuant to Clause 15.— 
Employee Relieving in a Higher Capacity 
calculated on a daily basis, which the 
employee would have received for the ordi- 
nary time during the period of leave whether 
on a shift roster or otherwise. 

B. Delete subclause (12) of this clause and insert in 
lieu thereof the following: 
(12) By mutual agreement between the employer 

and the employee, annual leave may be taken 
in not more than two periods per annum, but 
neither of such periods shall be less than one 
week. 

Notwithstanding the above, and in special 
circumstances, provided the employee so 
requests and the employer so agrees, annual 
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leave may be taken in periods of less than one 
week with a maximum of five single day 
absences, or combination of such five single 
day absences, in any one year of service. 

8. Clause 15. —Mixed Functions: Delete this clause and 
insert in lieu thereof the following: 

15. —Employee Relieving in a Higher Capacity. 
An employee who regularly relieves another employee in 

a higher classification or grading level shall receive training 
appropriate to that level and shall receive payment at the 
higher grade. 

The provisions of this clause do not apply in organisations 
or at work sites where employees are required to work in 
different functions as part of normal training and progres- 
sion requirements. 

The provisions of this clause can be varied from 
establishment to establishment to suit the needs of the 
organisation in accordance with Clause 37. — Consultation 
in the Workplace of this award. 

Notwithstanding the above, in the case of a regularly 
relieving employee who works in a higher classification for 
more than two hours of a shift, payment shall be at the higher 
rate for the whole of the shift. In the case of an employee 
who works for less than two hours of a shift at a higher 
classification, payment shall be for the time so worked. 

9. Clause 20. — First Aid: Delete the amount of $1.03 from 
subclause (2) of this clause and insert in lieu thereof the 
amount of $1.06. 

10. Clause 25.-Special Provisions for Cycle Working: 
Delete paragraph (c) of subclause (4) of this clause and 
insert in lieu thereof the following new subclause: 

(5) Where cycle hours are not averaged over the 
period of the work cycle in accordance with 
paragraphs (a) and (b) of subclause (2) of this 
clause, an employee shall have no entitlement to 
payment for the consecutive non-working days 
prescribed in subclause (1) of this clause. Except 
that an employee whose hours of duty are worked 
in accordance with the provisions of this sub- 
clause shall accrue leisure days where this practice 
is observed at a mine. 

11. Clause 30. —Long Service Leave and Clause 31.— 
District Allowances: Delete these clauses and renumber 
clauses 32 — 37 as 30 — 35 respectively. 

12. Clause 32. —Dirty Work: Delete the words "sixteen 
cents" from this clause and insert in lieu thereof ".17 
cents". 

13. Clause 35. —Jury Service: Immediately following this 
clause insert the following new clauses: 

36. — Enterprise Flexibility. 
(1) Employers and employees at an enterprise, work site 

or section thereof may raise for discussion any award matter 
concerning increasing flexibility or efficiency. 

(2) Where employers and employees at an enterprise, 
work site or section reach agreement to provide for more 
flexible working arrangements and efficiencies at the 
enterprise and it is necessary to amend the terms of the 
award to give effect to the agreement reached, the parties 
shall establish an enterprise agreement in consultation with 
the Union. 

(3) Where an enterprise agreement is agreed or proposed 
it shall be submitted to the Western Australian Industrial 
Relations Commission for ratification. 

(4) An enterprise agreement shall not reduce the 
minimum wages payable as prescribed in Schedule 1.— 
Wages of the award. 

(5) An enterprise agreement shall only be made where an 
employer and the majority of employees at the individual 
enterprise, work site or section thereof genuinely consent to 
the agreement. The terms of the agreement shall be made 
in writing. 

(6) An application shall be made to the Western 
Australian Industrial Relations Commission to implement 
the terms of the enterprise agreement, provided that an 

employers right to make an application without such 
agreement is not prejudiced, nor shall the unions rights to 
object to ratification be prejudiced. 

37. —Consultation in the Workplace. 
(1) The development of an effective consultative practice 

is important in the process of award restructuring and 
developing training programmes, and can lead to advantages 
for both employers and employees. It is appropriate that 
consultative mechanisms at the enterprise level be imple- 
mented. 

(2) Consultative practices shall be implemented within 
each enterprise where agreement exists between employers 
and employees. 

(3) The form, structure and method of implementing 
consultative practices shall be determined at the enterprise 
level by agreement between the employer and the employees 
and where appropriate, the union. Consultative processes 
shall be appropriate to the size, structure and needs for 
consultation of the enterprise. 

(4) The process of consultative practices is a mechanism 
through which employees can be involved in and positively 
contribute towards management's decision making process. 

(5) The objective of the parties involved in workplace 
consultation is to achieve consensus agreement on items 
discussed in that forum. 

38. —Resolution of Disputes Procedure. 
(1) It is the intention of the parties to this award that 

individual establishments should develop their own internal 
procedures for the avoidance of and resolution of industrial 
disputes. 

The objectives of the procedure shall be to promote the 
resolution of disputes by measures based on consultation, 
co-operation and discussion; and to avoid interruption to the 
performance of work and the consequential loss of produc- 
tion and wages. 

(2) In developing such procedures, regard shall be paid 
to the following principles: 

(a) At all stages in the dispute resolution procedure, 
and to allow for the peaceful resolution of issues, 
the parties shall commit to the avoidance of 
industrial action in any form, and for work to 
continue uninterrupted whilst the process of 
dispute resolution occurs. 

(b) Depending on the issues involved, the size and 
function of the enterprise, and the union member- 
ship of the employees concerned, a procedure 
involving up to four stages of discussion shall 
apply. These are: 

(i) Discussion between the employee/s con- 
cerned and the immediate supervisor. 

(ii) Discussion involving the employee/s con- 
cerned, the shop steward and the employer 
representative. 

(iii) Discussions involving representatives of the 
State Branch of the union and employer 
representatives. 

(iv) Discussions involving senior union officials 
and senior management representatives. 

(c) There shall be a commitment by the parties to 
achieve adherence to this procedure. This should 
be facilitated by the earliest possible advice by 
one party to the other of any issue or problem 
which may give rise to a grievance or dispute. 

(d) The procedure shall incorporate a requirement to 
document all relevant facts where requested by 
either of the parties. 

(e) Sensible time limits shall be allowed for the 
completion of the various stages of the procedure. 

(f) Where the process of discussion does not resolve 
the matter, the parties shall refer the matter to the 
Western Australian Industrial Relations Commis- 
sion for resolution in accordance with the Indus- 
trial Relations Act 1979. 
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13. Schedule 1. —Wages: Delete subclause (1) of this 
clause and insert in lieu thereof the following: 

Schedule.— 1.—Wages. 
The following wage rates are operative from the first pay 

period on or after the 9th day of March 1992 and give effect 
to Stage 2 of the State Wage Case Decision 69 WAIG 2917. 

(1) The minimum rate of wages payable to workers 
covered by this award shall be: — 

Classification and Rate Per Week: $ 
(a) Winding Engine Driver 

356.70 
(b) Locomotive Engine Drivers on 

Mines 327.10 
(c) Excavators driven by electricity or 

internal combustion — 
(i) up to 3/4 cubic yards 330.40 

(ii) over 3/4 cubic yards 335.20 
(d) Drivers of suction gas and other 

internal combustion engines— 
(i) if under 50 bhp 320.60 

(ii) if 50 bhp or over 329.20 
(e) Drivers of suction gas and other 

internal combustion engines in 
power houses including electric 
generating engines and/or air com- 
pressors— 

(i) Exceeding 500 bhp — 
(aa) Shift Engine Driver 

in charge 334.10 
(bb) Other Engine Drivers 

on shift 332.30 
(ii) Exceeding 2,000 bhp — 

(aa) Shift Engine Driver 
in charge 338.30 

(bb) Other Engine Drivers 
on shift 332.30 

Exceeding 5,000 bhp— 
(aa) Shift Engine Driver 

in charge 340.30 
(bb) Other Engine Drivers 

on shift 332.30 
Exceeding 8,000 bhp— 
(aa) Shift Engine Driver 

in charge 342.70 
(bb) Other Engine Drivers 

on shift 332.30 
Exceeding 14,000 bhp — 
(aa) Shift Engine Driver 

in charge 344.80 
(bb) Other Engine Drivers 

on shift 332.30 
(f) If an engine driver also attends to an electric 

generator or dynamo exceeding 10 kilowatt 
capacity he/she shall be paid an additional sum of 
$14.20 per week. 

(g) If an engine driver also attends to a switchboard 
he/she shall be paid an additional sum of $4.10 per 
week. 

(h) If an engine driver also attends to a refrigerating 
and/or air compressor or compressors, he/she shall 
be paid an additional $14.20 per week. 

$ 
(i) Engine Greasers or Cleaners 

(Powerhouse) 310.80 
(j) Lube Oil—Fuel Oil Atten- 

dant 310.80 
(k) Electric Air Compressor 

Drivers 315.90 
(1) Electric Locomotive of 

Tractor Drivers 318.70 

105 

$ 
(m) Drivers of Mobile Cranes — 

(i) Lifting capacity up to 
and including five 
tons 327.00 

(ii) Lifting capacity over 
five tons 331.00 

The above wages are payable under a contract of 
weekly service. 

14. Schedule 2. — Additional Payment: Delete the amount 
$62.80 from this schedule and insert in lieu thereof the 
amount $64.70. 

ENGINE DRIVERS' (NICKEL MINING) AWARD 
1968. 

No. 37/1968. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch 

and 
Western Mining Corporation. 

No. 2105 of 1990. 
COMMISSIONER J. F. GREGOR. 

26 March 1992. 
Order. 

HAVING heard Ms B Love on behalf of The Construction, 
Mining and Energy Workers' Union of Australia, Western 
Australian Branch and Ms D Sobott on behalf of Western 
Mining Corporation, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Engine Drivers' (Nickel Mining) Award 
1968 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 9th day of March 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete this clause and insert 

in lieu thereof the following: 
1. Title 
2. Arrangement 
3. Term 
4. Area and Scope 
5. Hours (Other than Continuous Shift Workers) 
6. Overtime (Other than Continuous Shift Workers) 
7. Continuous Shift Workers 
8. Rest Period — Overtime 
9. Shift Work 

10. Payment for Sickness 
11. Wet Places 
12. Holidays 
13. Annual Leave 
14. Casual Workers 
15. Free Water 
16. Drinking Water 
17. Mixed Functions 
18. Change Rooms 
19. Reduction of Hands 
20. Accident Pay 
21. Full Payment for Shift 
22. Payment of Wages 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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23. Ventilation 
24. First Aid 
25. Resumption of Work After Annual Leave 
26. Aged and Infirm Workers 
27. Board of Reference 
28. Protective Clothing 
29. Representative Interviewing Workers 
30. Recognised Crib Places 
31. Record 
32. Inspections 
33. Re-employment After Accident 
34. Long Service Leave 
35. Maximum Rate 
36. Relieving Engine Drivers 
37. Dirty Work 
38. Piece Work 
39. Bereavement Leave 
40. Jury Service 

Schedule 1 —Wages 
Schedule 2 —Location Allowances 

2. Clause 9. —Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof the following: 

(2) A shift employee shall, in addition to the ordinary 
rate be paid per shift of eight hours at the rate of 
$7.97 when on afternoon or night shift. 

Liberty is reserved to either party to apply to 
amend this subclause in the event of any variation 
in shift loadings generally. 

3. Clause 29. —Preference: Delete this clause and 
renumber Clauses 30-35 as 29 — 34 respectively. 

4. Clause 36. — District Allowance: Delete this clause and 
renumber Clauses 37-42 as 35-40 respectively: 

5. Schedule 1. —Wages: Delete this schedule and insert 
in lieu thereof the following: 

Schedule. 1 — Wages. 
The minimum rate of wages payable to employees 

covered by this award shall be: 
(1) WINDARRA NICKEL PROJECT 

Plant Controller Grade 1 
Employees without previous power 
station experience who are striving 
to achieve a competency rating. 
Comparable to former classification 
of engine greaser (Powerstation) 313.35 

Plant Controller Grade 2 
Competent Grade 1 employees who 
have attained a satisfactory operat- 
ing knowledge of the powerstation 
air conditioners, compressor cooling 
towers and water treatment plants. 318.50 

Plant Controller Grade 3 
Grade 2 employees who have dem- 
onstrated a satisfactory working 
knowledge of the Sullair and Inger- 
soll Rand compressors. This repre- 
sents a new classification. 326.80 

Plant Controller Grade 4 
Competent Grade 3 employees who 
are striving for a competency rating 
of engine driver or a trainee winder 
driver. 340.20 

Plant Controller Grade 5 
Grade 4 employees who have 
achieved an engine drivers ticket of 
competency. Comparable to former 
Engine Driver Classification.* 390.00 

Plant Controller Grade 6 
A employee who has acquired a 
mobile crane drivers ticket operating 
cranes with a capacity between 20 to 
40 tonnes. 352.30 

326.80 

390.00 

Plant Controller Grade 7 
Certified winder driver conversant 
with a competent of operating all 
winders on the lease. Comparable to 
former classifications of winding 
engine and winch driver. 365.70 

Plant Controller Grade 8 
Grade 5 employees who have dem- 
onstrated a satisfactory working 
knowledge of BHAMMS system 
and the ability to maintain data 
recording and analysis systems. This 
is a new classification. 400.30 

*NOTE: PCG5 — Rate includes allowances for 
attending electrical generators exceeding lOkw 
and attending air compressors. 

(2) KAMBALDA NICKEL OPERATIONS 

Plant Controller Grade 1 
Semi skilled employee comparable 
to former classification of . Engine 
Greaser. 

Plant Controller Grade 2 
Semi skilled employee comparable 
to former classification of Mobile or 
Electrical Air Compressor Driver 
and Locomotive Engine Driver (Sur- 
face). 

Plant Controller Grade 3 
An employee who has acquired a 
Mobile Crane Drivers ticket and 
operates a crane with the capacity of 
less than 20 tonnes. 

Plant Controller Grade 4 
An employee who has acquired a 
Mobile Crane Drivers ticket and 
operates a crane with the capacity of 
more than 20 tonnes. 

An employee who is a certificated 
Winding Engine Driver and is con- 
versant and competent to operate all 
types of winders on the lease. In 
addition the duties will include the 
cleaning of the Winder cabin includ- 
ing the window. 

Plant Controller Grade 5 
An employee who is the holder of an 
Engine Drivers ticket relevant to 
drive internal combustion engines in 
Power Houses including Electric 
Generating and for Air Compressors 
and attending a Switchboard. 

318.50 

335.30 

343.10 

386.55 

(3) Industry Allowance 
(a) Each employee shall be paid an allowance of 

$66.30 per week. 
(b) The allowance recognises, and is in payment 

for, all aspects of work in the industry, 
including the location and nature of individ- 
ual operations within it. 

(c) The allowance shall be paid in addition to the 
rate of wage set out in this clause and shall 
be paid for all purposes of the award. 



ENGINEERING TRADES (GOVERNMENT) 
AWARD, 1967 AWARD 

Nos. 29, 30 and 31 of 1961 and 3 of 1962. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Metals and 
Engineering Workers' Union of Australia, Western 

Australian Branch 

Honourable Minister for Works and Others. 
No. 1494 of 1991. 

COMMISSIONER R.N. GEORGE. 
31 March 1992. 

HAVING heard Ms M. Robinson on behalf of the 
Applicants and Ms A. Liveris and with her Mr T. Adams 
on behalf of the Respondents, and by consent, the 
Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision —January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
Orders — 

That the Engineering Trades (Government) Award, 
1967 Award Nos. 29, 30 and 31 of 1961 and 3 of 1962 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of March 1992. 

(Sgd.) R.N. GEORGE, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 5. —Definitions. Immediately following sub- 

clause (17) of this clause insert the following new subclause: 
(18) Transperth Employees Only 

(a) Level 1 Engineering Employee means an 
employee who is employed to work in any 
non-trades capacity. 

(b) Level 1 Tradesperson means a tradesperson 
who possesses a Trades Certificate or Trade- 
sperson's Rights Certificate in either the 
electrical/electronics, mechanical or vehicle 
building/fabrication stream who is not re- 
quired to exercise trades skills or knowledge 
beyond a basic level in his/her stream. 

(c) Level 2 Tradesperson means a tradesperson 
who has completed part of an appropriate 
post-trade certificate or the equivalent, or has 
acquired equivalent work experience at post- 
trade level of 100 hours and is able to 
exercise skills and knowledge in either the 
electrical/electronics, mechanical or vehicle 
building/fabrication stream to perform work 
at a level beyond the requirements and 
capabilities of a Level 1 Tradesperson. 

(d) Level 3 Special Class Tradesperson means a 
tradesperson whose employment requires for 
its performance knowledge in excess of that 
gained by the satisfactory completion of the 
appropriate Technical and Further Education 
trade course and who — 

possesses an appropriate Post-Trade Cer- 
tificate or equivalent; or 

has successfully completed a number of 
units towards an appropriate Advanced Cer- 
tificate deemed to be the equivalent of 
completing a Post-Trade Certificate; or 

has acquired, through 300 hours of ad- 
vanced work experience in the requirements 
listed for this classification, a similar level of 
skills and knowledge in either the electron- 
ics, mechanical or vehicle building/fabrica- 
tion stream; and 

is able to competently undertake advanced 
or complex work in his/her trade stream and 
to perform such work without supervision 
where necessary and practicable. 

(e) The preceding definitions represent defini- 
tions for interim classifications of phase 1 of 
the Transperth restructuring programme. The 
parties acknowledge that further adjustments 
and award variations will need to occur in 
keeping with the National Metal Industry 
Restructuring agreement and undertake to 
implement such changes where appropriate. 
The definitions are to be read in conjunction 
with the Transperth Skills Addendum which 
forms part of the Commission's record in 
Matter No. 1736 of 1989. 

2. Clause 14.— Overtime. 
A. Paragraph (e) of subclause (3). Delete the refer- 

ence in this paragraph to "paragraph (g)" and 
insert in lieu thereof "paragraph (f)". 

B. Paragraph (I) of subclause (3). Delete the refer- 
ence in this paragraph to "paragraph (f)" and 
insert in lieu thereof "paragraph (e)". 

C. Paragraph (g) of subclause (3). Delete the refer- 
ence in this paragraph to "paragraph (g)" and 
insert in lieu thereof "paragraph (f)". 

D. Paragraph (g) of subclause (3). Delete the refer- 
ence in this paragraph to "paragraph (f)" and 
insert in lieu thereof "paragraph (e)". 

3. Clause 30. —Compassionate Leave. Delete the refer- 
ence in subclause (4) of this clause to "Clause 12.—Hours 
of Duty" and insert in lieu thereof "Clause 13. —Hours of 
Duty". 

4. Clause 36. —Training Leave. 
A. Subclause (2). Delete the reference in this sub- 

clause to "Clause 36. — Structural Efficiency" 
and insert in lieu thereof "Clause 37. — Structural 
Efficiency". 

B. Subclause (4). Delete the reference in paragraph 
(a) of this subclause to "Clause 36. — Structural 
Efficiency" and insert in lieu thereof "Clause 
37. —Structural Efficiency". 

5. Clause 37.— Structural Efficiency. Delete the reference 
in subclause (3) of this clause to "Clause 35. —Training 
Leave" and insert in lieu thereof "Clause 36.— Training 
Leave". 

6. First Schedule—Wages. 
A. Paragraph (a) of subclause (2). Delete the classifi- 

cation Level 2 and insert in lieu thereof the 
following: 
Level 2: (Includes persons previously engaged in 
the following classifications): 

Tradesperson with marking off responsibili- 
ties 
Welder—Special Class 
Electrical Tradesperson (Building Manage- 
ment Authority) —Licensed and required to 
perform electrical installing and electrical 
fitting work. 

B. Paragraph (b) of subclause (2). Delete the classifi- 
cation Level 4 and insert in lieu thereof the 
following: 
Level 4: (Includes persons previously engaged in 
the following classifications) — 

A Certificated Rigger and Splicer or Scaf- 
folder on Ships and Buildings 
Linesperson — Grade 2 
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B Rigger and Splicer or Scaffolder, other 
than certificated, on Ships and Build- 
ings 
Tool and Material Storeperson (Educa- 
tion Department) 

C Certified Electrical Overhead Crane 
Driver 
Driller using Swift Machine Fumacep- 
erson (Iron) 
Rigger and Splicer or Scaffolder (other 
than on Ships and Buildings) 
Cycle (Other Than Motor) Mechanic 
Tool and Material Storeperson (Educa- 
tion Department) 

D Furnaceperson (Brass) 
Tool Storeperson 
Tool and Material Storeperson (Educa- 
tion Department) 

ENGINEERING TRADES (GOVERNMENT) 
AWARD, 1967 

Award Nos. 29, 30 and 31 of 1961 and 3 of 1962. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Metals and 
Engineering Workers' Union of Australia, Western 

Australian Branch 
and 

Honourable Minister for Works and Others. 
No. 1533 of 1991 

COMMISSIONER R.N. GEORGE. 
31 March 1992. 

Order. 
HAVING heard Ms M. Robinson on behalf of the 
Applicants and Ms A. Liveris and with her Mr T. Adams 
on behalf of the Respondents, and by consent, the 
Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision —January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
Orders — 

That the Engineering Trades (Government) Award, 
1967 Award Nos. 29, 30 and 31 of 1961 and 3 of 1962 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 26th day of February 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

2. First Schedule —Wages. 
A. Paragraph (b) of subclause (2) Engineering Em- 

ployees. Under Level 4 C, immediately following 
the classification "Rigger and Splicer or Scaf- 
folder (other than on Ships and Buildings)" insert 
the following new classification: 

Cycle (Other Than Motor) Mechanic 
B. Paragraph (b) of subclause (2) Engineering Em- 

ployees. Under Level 3, immediately following 
the classification "Welder—Second Class" insert 
the following new classification: 

Cycle (Other Than Motor) Mechanic Assis- 
tant 

3. Second Schedule —List of Respondents. Immediately 
following the name "Metropolitan (Perth) Passenger Trans- 
port Trust" insert the following new Respondent: 

Rottnest Island Authority 
4. Third Schedule —Memoranda of Agreement. 

A. Delete the title "Part A —Provisions Applying to 
All Employees Excluding Those Employed by 
Transperth" and insert in lieu thereof the follow- 
ing: 

Part A —Provisions Applying to All Employees Excluding 
Those Employed by Transperth and Bike Shop Employees 

Employed by the Rottnest Island Authority 

B. Immediately following Part B —Provisions Ap- 
plying to Employees Employed by Transperth of 
this Schedule insert the following new Part: 

Part C—Provisions Applying to Bike Shop Employees 
Employed by the Rottnest Island Authority 

(1) Seasonal Employees 

Employees may be engaged in the classifications 
of Cycle (Other Than Motor) Mechanic and Cycle 
(Other Than Motor) Mechanic Assistant on a 
seasonal basis. 
The term of engagement of seasonal employees 
shall in no case be less than one week and no more 
than 12 months. 
Seasonal employees shall be employed on a 
full-time basis and shall be entitled to all the same 
award conditions as permanent employees. 

(2) Public Holidays 
In addition to paragraph (b) of subclause (3) of 
Clause 22. — Holidays of this award, employees of 
the bike shop who work on a public holiday may 
elect to be paid at single time rates for working 
such holiday and to accrue additional leave at the 
rate of time and one half. 

Employees shall nominate to the Authority at the 
beginning of each financial year their preferred 
option in respect of the manner of payment and 
accrual of time in lieu for working such holidays. 

Schedule. 
1. Clause 5. —Definitions. Immediately following sub- 

clause (15) of this clause, add the following new subclauses: 
(16) "Cycle (Other Than Motor) Mechanic" means an 

employee engaged in testing, repairing, and 
modifying bicycles including welding, painting 
and applying general mechanical skills. 

(17) "Cycle (Other Than Motor) Mechanic Assistant" 
means an employee engaged in assisting in the 
testing, repairing, and modifying bicycles includ- 
ing welding, painting and applying genera! me- 
chanical skills. 



FUNERAL DIRECTORS' ASSISTANTS' AWARD 
No. 18 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

Bowra & O'Dea Pty Ltd and Others. 

No. 24 of 1992. 

CHIEF COMMISSIONER W.S. COLEMAN. 

25 February 1992. 

HAVING heard Ms S.M. Jackson on behalf of the Applicant 
Union and Ms C. Fitz Gibbon on behalf of the Respondents 
and by consent; 

And whereas, an award variation was granted by way of 
application No. 1406 of 1991 (72 WAIG 119) to effect the 
second increase allowable under the provisions of the State 
Wage Decision of September 1989 (69 WAIG 2917); 

And whereas, the increase sought through this application 
rectifies an oversight by the parties when drafting the 
Schedule in Application No. 1406 of 1991 which did not 
include a variation to the standby allowance; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders: — 

That the Funeral Directors' Assistants' Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 25th 
day of February, 1992. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: Delete the number and title 

2A. — State Wage Principles —June 1991. 
2. Clause 2A. —State Wage Principles —June 1991: 

Delete this clause. 

3. Clause 26. —Stand by: Delete subclauses (1) and (2) of 
this clause and insert in lieu the following: 

(1) Between the hours of 5.30 p.m. and midnight 
(Monday to Friday) —$7.45 per night. 

(2) Between 7.00 a.m. and midnight on a Saturday, 
Sunday or any of the holidays prescribed in Clause 
12. —Public Holidays of this award —$16.10 per 
day. 

FURNITURE TRADES INDUSTRY AWARD 
No. A 6 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers W.A. 
and 

Joyce Industries Pty Ltd T/A Joyce Australia and Others. 
No. 1596 of 1991. 

COMMISSIONER A.R. BEECH. 
26 March 1992. 

Order. 
RAVING heard Mr M. Lourey on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Furniture Trades Industry Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the 1st day 
of July 1992. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and insert 

in lieu the following: 
2. —Arrangement. 

1. Title 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. No Reduction 
7. Mixed Functions 
8. Wages 
9. Payment of Wages 

10. Leading Hands 
11. Setter Out 
12. Casual Employees 
13. Hours 
14. Overtime 
15. Meal Money 
16. Shifts 
17. Holidays 
18. Annual Leave 
19. Away from Home and Travelling Time 
20. Contract of Service 

20A. Redundancy 
21. Grinding Time 
22. Under-Rate Employees 
23. Piecework 
24. Interviewing Employees and Inspection of Prem- 

ises 
25. Posting of Union Notices 
26. Junior Employees 
27. Junior Employees Certificate 
28. Cleaning of Hands 
29. Record 
30. Clock 
31. Breakdown 
32. Board of Reference 
33. Definitions 
34. Apprentices 
35. Sick Leave 
36. Rest Period and Meal Break 
37. Long Service Leave 
38. Part-Time Employees 
39. Protective Clothing 
40. Dirt or Dust Money 
41. Compassionate Leave 
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42. Special Rates and Conditions 
43. Provision of Appliances 
44. Jury Service 
45. First Aid Equipment 
46. Location Allowances 
47. Maternity Leave 
48. Grievance/Dispute Settling Procedure 
49. Superannuation 
50. Notification of Change 
51. Structural Efficiency 
52. Training 

Schedule "A" —Industries and List of Respon- 
dents. 

2. Clause 20. — Contract of Service: Delete this clause and 
insert in lieu the following: 

20. — Contract of Service. 
(1) Except as provided in Clause 12. —Casual 

Employees of this award, employment shall be by the 
week. Any employee not specifically engaged as a 
casual employee shall be deemed to be employed by 
the week. 

(2) In order to terminate the employment of an 
employee, the employer shall give to the employee one 
week's notice of the intention to terminate. 

Provided that employees over 45 years of age at the 
time of the giving of notice with not less than two 
years' continuous service, shall be entitled to an 
additional week's notice. 

(3) The notice of termination required to be given by 
an employee shall be the same as that required of an 
employer, save and except that there shall be no 
additional notice required on the age of the employee 
concerned. 

(4) Payment in lieu of the notice prescribed in 
subclauses (2) and (3) hereof shall be made where the 
appropriate notice is not given. 

Provided that the contract of employment may be 
terminated by part of the period of notice specified and 
part payment in lieu thereof. 

(5) Notwithstanding the provisions of subclause (2) 
hereof, the employer shall have the right to dismiss an 
employee without notice for misconduct justifying 
instant dismissal, and in such case wages may be paid 
up to the time of dismissal only. 

3. Clause 20. — Contract of Service: Following this clause 
insert new clause 20A. —Redundancy as follows: 

20A. — Redundancy. 
(1) Discussions Before Terminations 

(a) Where an employer has made a definite 
decision that the employer no longer wishes 
the job the employee has been doing done by 
anyone and this is not due to the ordinary and 
customary turnover of labour and that deci- 
sion may lead to termination of employment, 
the employer shall hold discussions with the 
employees directly affected and with the 
union. 

(b) The discussions shall take place as soon as 
is practicable after the employer has made a 
definite decision that would invoke the 
provisions of paragraph (l)(a) hereof and 
shall cover, inter alia, any reasons for the 
proposed terminations, measures to avoid or 
minimise the terminations and measures to 
mitigate any adverse affect of any termina- 
tions on the employees concerned. 

(c) For the purpose of the discussion the em- 
ployer shall, as soon as practicable, provide 
in writing to the employees concerned and 
the union, all relevant information about the 
proposed terminations including the reasons 
for the proposed terminations, the number 
and categories of employees likely to be 
affected and the number of employees nor- 
mally employed and the period over which 

the terminations are likely to be carried out. 
Provided that any employer shall not be 
required to disclose confidential information 
the disclosure of which would be inimical to 
the employer's interests. 

(2) Transfer to Lower Paid Duties 
Where an employee is transferred to lower paid 

duties for reasons set out in paragraph (l)(a) 
hereof the employee shall be entitled to the same 
period of notice of transfer as he or she would have 
been entitled to if his or her employment had been 
terminated, and the employer may at the em- 
ployer's option, make payment in lieu thereof of 
an amount equal to the difference between the 
former ordinary time rate of pay and the new 
lower ordinary time rates for the number of weeks 
of notice still owing. 

(3) Severance Pay 
(a) In addition to the period of notice prescribed 

for ordinary termination in Clause 20.— 
Contract of Service subclause (2), and sub- 
ject to further order of the Commission, an 
employee whose employment is terminated 
for reasons set out in paragraph (l)(a) hereof 
shall be entitled to the following amount of 
severance pay in respect of a continuous 
period of service. 
Period of Continuous Service Severance 

Pay 
1 year or less Nil 
1 year and up to the comple- 

tion of 2 years 4 weeks 
2 years and up to the comple- 

tion of 3 years 6 weeks 
3 years and up to the comple- 

tion of 4 years 7 weeks 
4 years and over 8 weeks 
"Week's Pay" means the ordinary time rate 
of pay for the employee concerned. Provided 
that the severance payments shall not exceed 
the amount which the employee would have 
earned if employment with the employer had 
proceeded to the employee's normal retire- 
ment date. 

(4) Employee Leaving During Notice 
An employee whose employment is terminated 

for reasons set out in subclause (l)(a) hereof, may 
terminate his or her employment during the period 
of notice and, if so, shall be entitled to the same 
benefits and payments under this clause had he or 
she remained with the employer until the expiry 
of such notice. 

Provided that in such circumstances the em- 
ployee shall not be entitled to payment in lieu of 
notice. 

(5) Alternative Employment 
An employer, in a particular redundancy case, 

may make application to the Commission to have 
the general severance pay prescription varied if 
the employer obtains acceptable alternative em- 
ployment for an employee. 

(6) Time Off During Notice Period 
(a) During the period of notice of termination 

given by the employer an employee shall be 
allowed up to one day's time off without loss 
of pay during each week of notice for the 
purpose of seeking other employment. 

(b) If the employee has been allowed paid leave 
for more than one day during the notice 
period for the purpose of seeking other 
employment, the employee shall, at the 
request of the employer, be required to 
produce proof of attendance at an interview 
or he or she shall not receive payment for the 
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time absent. For this purpose a statutory 
declaration will be sufficient. 

(7) Notice to Commonwealth Employment Service 
Where a decision has been made to terminate 

employees in the circumstances outlined in para- 
graph (t)(a) hereof, the employer shall notify the 
Commonwealth Employment Service thereof as 
soon as possible giving relevant information 
including the number and categories of the 
employees likely to be affected and the period 
over which the terminations are intended to be 
carried out. 

(8) Superannuation Benefit 
Subject to an order of the Commission, where 

an employee who is terminated receives a benefit 
from a superannuation scheme, he or she shall 
only receive under subclause (3) hereof the 
difference between the severance pay specified in 
that subclause and the amount of the superannua- 
tion benefit he or she receives, that is attributable 
to employer contributions only. 

If the superannuation benefit is equal to, or 
greater than the amount due under subclause (3) 
hereof then he or she shall receive no payment 
under that subclause. 

"Superannuation Scheme" in this subclause, 
shall mean a scheme other than one implemented 
solely for purposes of compliance with Clause 
49. — Superannuation of this award, or an Order of 
the Western Australian Industrial Relations Com- 
mission. 

(9) Transmission of Business 
(a) Where, before or after the date of this award, 

a business is transmitted from an employer 
(in this subclause called "the transmittor") 
to another employer (in this subclause called 
"the transmittee"), an employee who at the 
time of such transmission was an employee 
of the transmittor in that business becomes 
an employee of the transmittee: 

(i) the continuity of the employment of the 
employee shall be deemed not to have 
been broken by reason of such transmis- 
sion; and 

(ii) the period of employment which the 
employee has had with the transmittor 
or any prior transmittor shall be deemed 
to be service of the employee with the 
transmittee. 

(b) In this subclause "business" includes trade, 
process, business or occupation and includes 
part of any such business and "transmis- 
sion" includes transfer, conveyance, assign- 
ment or succession whether by agreement or 
by operation of law and "transmitted" has 
a corresponding meaning. 

(10) Employees With Less Than One Year's Service 
This clause shall not apply to employees with 

less than one year's continuous service and the 
general obligation on employers should be no 
more than to give relevant employees an indica- 
tion of the impending redundancy at the first 
reasonable opportunity, and to take such steps as 
may be reasonable to facilitate the obtaining by 
the employees of suitable alternative employment. 

(11) Employees Exempted 
This clause shall not apply where employment 

is. terminated as a consequence of misconduct 
justifying instant dismissal, or in the case of casual 
employees, apprentices, or employees engaged for 
a specific period of time or for a specified task or 
tasks. 

(12) Employers Exempted 
Subject to an order of the Commission, in a 

particular redundancy case, this clause shall not 
apply to employers who employ less than 15 
employees. 

(13) Incapacity to Pay 
An employer, in a particular redundancy case, 

may make application to the Commission to have 
the general severance pay prescription varied on 
the basis of the employer's incapacity to pay. 

GOLD MINING CONSOLIDATED AWARD 1980 
No. 21 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Kalgoorlie Mining Associates and Others. 
No. 1012 of 1991. 

COMMISSIONER J.F, GREGOR. 
26 July 1991. 

Reasons for Decision. 
THE COMMISSIONER: The matter for adjudication was 
the subject of a Notice of Application filed in the 
Commission on 4 July 1991. The application seeks to amend 
the Gold Mining Consolidated Award 1980, No. 21 of 1967 
(the Award) by varying the said Award to give effect to the 
introduction of a seven day roster at the Revenge Mine at 
Kambalda, which is operated by Western Mining Corpora- 
tion (WMC). Later in these Reasons the proposed amend- 
ment to the Award will be set out in full. However, first it 
is necessary that I give some background to the application. 

In preparing this background I have had reference to 
information which is on the records of the Commission by 
virtue of the hearing by it of Applications Nos C 324 of 1991 
and C 342 of 1991. Both applications were for a conference 
pursuant to section 44 of the Industrial Relations Act 1979 
(the Act). The first of these applications was made by the 
Australian Workers Union (AWU) and named WMC as the 
Respondent. The second was made by WMC naming the 
AWU as the Respondent. Information was also available to 
the Commission through its knowledge of matters affecting 
this application which are in the public domain and also 
through knowledge acquired by the Commission in pursu- 
ance of its obligations under Section 19 of the Act by which 
it is required to keep itself acquainted with industrial affairs 
and conditions, I interpolate, in industries in which it 
receives regular allocations of matters. In the case of the 
Commission as constituted, that includes the mining 
industry. 

On or about 24 May 1991 the AWU made application for 
a conference by the filing of Application No. C 324 of 1991. 
According to the union, there had been on-going discussions 
between it and WMC concerning the proposal by WMC to 
seek exemption from some provisions of the Mines 
Regulation Act 1946 (MR Act) as they affect hours of work 
for underground workers. The specific provisions of the MR 
Act from which exemption was sought were sections 38, 39, 
42, 43 and 44. The exemption was sought to clear the way 
for the introduction of continuous mining operations 
underground at the Revenge Mine at Kambalda, such 
operations being necessary for economic reasons. 

It appears that the WMC's intentions in this regard have 
been in the public domain for some time. In February 1990 
there were meetings between WMC and its employees to 
communicate to them the budget outlook. Later in the year 
there were meetings with representatives of the Government 
to appraise them of WMC's difficulties and a request was 
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made for changes to the legislation governing underground 
hours of work. Later still, there were presentations to 
employees concerning the prospects of the nickel mining 
industry and the importance in the future of the maintenance 
of viability. The ability to continuously mine was exampled 
as one of the measures that ought be introduced to maintain 
that viability. Early in 1991 a representative committee was 
formed to commence negotiations on continuous mining. 
Concerns held by the workforce of the repercussions of the 
proposal were made known to WMC. Contemporaneous 
with these events various industry publications and the 
financial press gave attention to the issue. 

The AWU had been approached to discuss continuous 
mining and had been a willing participant in the discussions, 
although as mentioned above, there was some reticence 
expressed by the workers concerning a change to the 
existing arrangements. Notice was given that there were a 
number of issues that would need to be resolved before such 
a system of work would be accepted. A timeframe designed 
to expedite the outcome of negotiations was put in place. 
Negotiations were scheduled to commence on 20 May 1991 
and prior to that time a list of the items the AWU wished 
to address in negotiations was sent to WMC. During a 
conference held in Perth pursuant to the application in C 324 
of 1991, the Commission was advised that the proposed, 
negotiations on 20 May 1991 were aborted for reasons 
which are germane to this history. However, there was a 
general meeting of the membership on 21 May 1991 to 
resolve the matter of representation of the AWU. The 
Commission was told at the conference by the AWU that 
the general tenor of WMC's response to these events was 
to make threats about mine closures. This caused destabili- 
sation of the membership because of the potential disruption 
of the workers' futures and from the AWU point of view, 
constituted a refusal to negotiate, an opinion absolutely 
refuted by WMC. However, notwithstanding this, there was 
industrial action which became the catalyst for application 
No. C 324 of 1991. 

On 5 June 1991 there was a further conference at the 
Commission at which time Mr Carter, who then appeared 
for WMC, indicated that since the first conference it became 
clear that there had been no further progress in achieving a 
resolution to the dispute. In fact, the AWU had since 
submitted a 28 point log of claims. Mr Carter addressed the 
log at the conference, however he did so with the rider that 
WMC thought that the negotiations it had privately with the 
AWU had been satisfactory to some degree in that there had 
been acceptance of explanations for the refusal of some 
claims and that agreement for some others could be 
forthcoming from future negotiations between the local 
management and local delegates. However, because that 
then did not appear to be the case Mr Carter embarked upon 
a point by point answer of every claim in the log. WMC's 
position, according to him, was simple. It needed an answer 
to the question of the arrangements for continuous process 
shifts to be worked at the Revenge Mine. If it was unable 
to get an answer very soon it would be forced to contemplate 
how it would respond in terms of the maintenance of the 
numbers of the workforce at the Kambalda operations. It 
was disappointed, according to Mr Carter, that the 
workforce at Kambalda did not seem to have received full 
information from the AWU concerning the outcome of the 
discussions. The AWU had a contrary view, according to its 
Secretary, Mr Wilson, who then appeared for it, it had done 
everything possible to bring the debate between the parties 
rationally to a conclusion. The Commission told both parties 
that it believed the time had been reached where there ought 
to be a report back to the workforce to allow it to make a 
final decision. To facilitate this, the Commission requested 
that the report meeting take place as soon as possible and 
if afterwards there was any further role for the Commission 
in the exercise, then the parties, in accordance with their 
wishes in that respect, could advise the circumstances then 
existing. That conference was then adjourned. 

However, the matter was not resolved between the parties 
and on 4 July the AWU filed an application to vary the 
Award together with a separate application for abridgement 
of time for answer. An order for abridgement was not 

necessary as WMC agreed to file an answering statement 
within a two day period. This was done, and the matter was 
listed for hearing first on 11 July 1991 whereafter hearing 
preliminary submissions from the parties, the application 
was adjourned until 15 July 1991 when the argument proper 
proceeded. The submissions and evidence of the parties 
were completed on 16 July 1991. 

The above history places in context the application to vary 
the Award. For the purposes of these Reasons the whole of 
the proposed variation is incorporated in these Reasons 
hereunder. 

"WESTERN MINING CORPORATION - RE- 
VENGE GOLD MINE. 

1. Title. 
This schedule shall be known as the Western Mining 

Corporation — Revenge Gold Mine Schedule. 

2. Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Hours of Work 
5. Overtime 
6. Shift Allowance 
7. Annual Leave 
8. Shift Roster 
9. Implementation of Seven Day Roster 

10. Safety Representatives 
11. On Site Medical Facilities 
12. Employee Selection and Manning Levels 
13. Leave to Apply 

3. Scope. 
This Schedule shall apply to underground operators 

at the Western Mining Corporation in respect to the 
Revenge Gold Mine at Kambalda. 

The provisions of the Gold Mining Consolidated 
Award 1980 shall apply, unless such provisions are 
inconsistent with the provisions of this Schedule, in 
which case the provisions of this Schedule shall apply. 

4. Hours of Work. 
[a] Thirty seven and one half hours, inclusive of crib 

time, shall constitute a weeks (sic) work. 
[b] Each shift shall consist of seven and one half 

hours per day of (sic) per shift, and the shifts shall so 
be arranged that an intend (sic) of thirty minutes will 
separate the finishing hour of the next following shift 
provided that six hours shall constitute a shifts (sic) 
work in all rises or in sinking especially wet shafts and 
winzes. 

5. Overtime. 
[a] In respect to any work carried out on a Sunday, 

a (sic) employee shall be entitled to be paid $40.00 in 
addition to the contract rates agreed to pursuant to 
clause 34 —Piece Work. 

[b] The payment shall be paid whether all or part of 
the shift has been worked, for whatever the reason. 

6. Shift Allowance. 
[a] In respect of any work carried out on night shift, 

as defined in this Award, an employee, in addition to 
the contract rates of pay agreed to in accordance with 
clause 34. —Piece Work, shall in addition to the 
contract rates of pay be paid an allowance of 10%. 

[b] The percentage shall be calculated on the contract 
rate of pay and shall be (sic) addition to the contract 
rate of pay. 

7. Annual Leave. 
[a] All workers covered by the Schedule shall in 

addition to the amount of leave prescribed in subclause 
(sic) 13.2 Annual Leave, shall be entitle (sic) to an 
additional one weeks (sic) paid leave. 

[b] The provisions of clause 13 — Annual Leave shall 
otherwise apply other than subclause (sic) 2[a] of that 
clause. 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 813 

8. Shift Roster. 
[a] There shall be developed a shift roster by which 

all workers shall work to. 
[b] The responsibility for the development of a 

suitable roster shall fall to employees paid pursuant to 
this Award and their AWU representatives. 

[c] Employees shall have five [5] rostered days off 
of which they shall be able to be taken on days selected 
by each employee (sic) at their convenience. 

9. Implementation of Seven Day Roster. 
[a] The timing of the implementation of a seven day 

roster shall be agreed upon between the AWU and the 
employer. 

[b] An agreed trial period shall occur at the Revenge 
Mine in implementing the seven day roster. The length 
of the trial will be agreed upon by the AWU and the 
employer. 

[c] There shall be no implementation of seven day 
roster on other WMC mine sites until the completion 
of the trial period. 

[d] The seven day roster shall not apply to air-leg 
miners at least until 31 December 1991. The seven day 
roster may only apply to air-leg miners after that date 
by agreement between the AWU and the employer. 

10. Safety Representatives and Training. 
[a] There shall be at the mine Safety Representatives 

elected by workers who are members of The Australian 
Workers' AWU. 

[b] The number to be elected will be agreed upon by 
the employer and the AWU. 

[c] The procedures for the election and accreditation 
of Safety Representatives shall be in accordance with 
the provisions of the Occupational Health Safety and 
Welfare Act 1984-1987. 

[d] Workers elected Safety Representatives, in 
accordance with subclause (sic) [c] shall be eligible to 
attend Health and Safety Representatives Training 
Courses accredited by the Occupational Health Safety 
and Welfare Commission, for a period of up to five [5] 
days per representative per year. 

11. Employee Selection and Manning Levels. 
[a] There shall be no retrenchments at the Revenge 

Mine for a period of twelve [12] months from 1 July 
1991. 

[b] In the event of the employer deciding that there 
may be retrenchments after 1 July 1991, the following 
shall apply: 

[i] The employer shall notify the Branch Secre- 
tary of the AWU that the employer has made 
a decision to reduce numbers. 

[ii] The employer and the AWU shall immedi- 
ately enter into negotiations on the issue. 

[iii] No retrenchments shall take place until 
agreement has been reached between the 
AWU and the employer. 

12. On Site Medical Facilities. 
[a] The employer shall ensure that at all time 

sufficient staff and medical facilities are available to 
provide emergency services at the mine, and in 
particular; 

[i] First Aid and ambulance service. 
[ii] Mine rescue team services. 

[iii] Fire Fighting Services [including services 
capable of handling a chemical spill]. 

[iv] Appropriate supervision shall be on hand at 
all times. 

13. Leave to Apply. 
Leave is reserved by the AWU in respect of the 

following issues; 
AWU Membership 
Recruitment Policy 
Redundancy 
Wage Rates 
Career Paths and Training 
Employee Welfare Programme 
Family Travel Assistance 
New Mining Award 
Contractors Award 
Industrial Relations/Consultative Procedures" 

The Respondent filed a counter proposal to the claim in 
the following terms — 

"Schedule. 
Counter Proposal. 

1. Title 
Agreed 

2. Arrangement 
Delete and insert in lieu: 

1. Title 
2. Arrangement 
3. Scope 
4. Hours of Work 
5. Shift Allowance 
6. Annual Leave 
7. Implementation of Seven Day Roster 
8. Employee Selection and Manning Levels 
9. On Site Medical Facilities 

3. Scope 
Agreed 

4. Hours of Work 
Delete and insert in lieu: 
(a) a person shall not be rostered to work in or 

about the mine for more than 21 days in any 
28 day period; 

(b) a person shall not be employed to work 
underground in the mine for more than 12 
hours in any day; 

(c) a person in charge of winding machinery or 
a person performing heavy manual work or 
work requiring exacting or sustained concen- 
tration shall not be employed to work 
underground in the mine for any shift 
exceeding 8 consecutive hours; 

(d) a person shall not be employed to work in or 
about the mine for more than 13 consecutive 
days without a break of not less than 24 
consecutive hours; 

5. Overtime 
(a) Objected to 
(b) Objected to 

6. Shift Allowance 
Agreed. 

7. Annual Leave 
Unnecessary provision. As per the Award. 

8. Shift Roster 
(a) Objected to 
(b) Objected to 

9. Implementation of Seven Day Roster 
Delete and insert in lieu: 

(a) a suitable roster for continuous shift workers 
shall be negotiated between the Kambalda 
AWU Section Committee and the Manage- 
ment. In the event of a failure to reach 
agreement Management will exercise its 
managerial prerogative to determine the 
roster to be applied; 

(b) objected to; 
(c) objected to; 
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(d) delete and insert in lieu: — 
The seven day roster shall not apply to our 

(sic) leg miners before December, 1992. 
10. Safety Representatives 

Objected to. Unnecessary provision. Covered by 
Mines Regulations Act and Occupation (sic) 
Health and Safety Act. 

11. On Site Medical Facilities 
(a) Agreed to 
(i) Agreed to 

(ii) Agreed to 
(iii) Agreed to 
(iv) Agreed to 

12. Employee Selection and Manning Levels 
(a) Agreed to 
(b) Objected to 
(c) Objected to 
(d) Objected to 

13. Leave to Apply 
Objected to" 

It can be seen by comparison between the claim and the 
counter proposal that there are substantial differences 
between the parties on the question of hours of work and 
these became the focus of vigorous argument between them, 
as was the claim by the AWU that an employee who works 
on a Sunday should be paid $40.00 in addition to the contract 
rates agreed to pursuant to Clause 34. — Piece Work of the 
Award. There are two significant concessions which need 
to be noted. That is the agreement that in respect of any work 
carried out on night shift, as defined in the Award, that in 
addition to the contract rates prescribed by Clause 34.— 
Piece Work, that there should be an additional allowance of 
10%. Secondly, that the workers covered by the Schedule 
would be entitled to an additional week's leave. The answer 
by WMC is that the claim for annual leave is not necessary 
as an appropriate and applicable prescription is contained in 
the Award. However, the agreements are significant for the 
reasons I will discuss later in these Reasons. 

On the question of implementation of a seven day roster, 
the AWU claim that it be involved in an agreement for 
implementation was objected to. Instead there is, in effect 
a counterclaim for, a provision that the roster be subject to 
negotiation between the Kambalda AWU Section Commit- 
tee and the management with the right reserved to 
management to determine the roster finally. It is also 
significant that the seven day roster would not, in any event, 
apply to air leg miners before December 1992. The claim 
that safety representatives should be elected from members 
of the AWU and procedures for election shall be in 
accordance with the provisions in the Occupational Health, 
Safety and Welfare Act 1987, was objected to by WMC on 
the basis that the legislation does not yet apply in the mining 
industry. Insofar as selection of employees and manning are 
concerned, WMC agrees that there will be no retrenchments 
for a period of 12 months, but objects to the balance of the 
claim concerning retrenchments on the grounds that it 
already has in place a policy in that respect. There is no 
dispute between the parties on the provision of on-site 
medical facilities. In Clause 13.-Leave to Apply, reserva- 
tion is sought on a number of issues, however, during the 
hearing that appeared not to be a matter which would be 
pursued as it was quite clear that the Award was out of term 
and therefore the AWU was free at any time to apply to 
amend it. 

The argument on behalf of the AWU was put by Mr 
Cuomo, of Counsel. He told the Commission that the dispute 
stems from a desire of WMC to change shift hours to allow 
for the utilisation of its capital equipment over a longer 
period of time and the achievement therefrom of consequent 
gains in efficiency. WMC had re-enforced its intention by 
pursuing its aims, both with its workforce, publicly and with 
the Government. It appeared that the whole exercise was 
aligned to investment decisions that had been the subject of 
comment by the Chief Executive of WMC and had been 
accompanied by some exemptions granted under the MR 
Act to achieve this. The AWU understood that the focus was 

on a new mine but had in mind that no doubt there could 
be on-going consequences and therefore the exercise could 
not be looked at in a vacuum. 

The application, it was said, concerns underground work 
which had been the subject of regulation, both in the 
Commission and by Statute. The statutory history was an old 
one, commencing with the enactment of the MR Act, that 
enactment, according to Mr Cuomo, commenced a trend of 
limiting working hours to changes in the Act in 1946 and 
beyond. It was conceded that because underground work is 
engaged in by workers who work what is known as contract 
or piece work, there is an interconnection of rates within the 
Awards which is complex. Although the Award distin- 
guished the question of piece work, where the AWU and 
WMC part company was in respect of hours. The position 
that they have separately adopted could be characterised by 
firstly, the AWU asserted that the ordinary hours of work 
should be 37.5 per week, and attached to that were some 
restrictions similar to those contained in the Award, whereas 
WMC sees the matter differently and sought an exemption 
from various provisions of the MR Act and the incorporation 
into the proposed Schedule of that exemption. 

Attention of the Commission was then drawn by Mr 
Cuomo, to the provisions of Section 39 of the MR Act and 
to Section 42, which contains a prohibition of labour in 
mines on Sundays undergrounds. It was submitted that in 
disturbing the current industry arrangement, both on the 
basis of assessing award changes and by operation of the 
1991 Wage Principles, that there was an onus lying upon the 
party who asserts that change, and in this case that was 
WMC. A scan of the Wage Principles indicates that the 
starting point in such circumstances was that the current 
rates and conditions in the Award ought apply and if one is 
to look at the MR Act its plain intention is to regulate aspects 
of working conditions and there is a legislative policy 
behind such an approach. If it could be said that the prime 
regulatory vehicle for the industry was the MR Act and that 
the amendment of it had previously been the catalyst for 
industrial legislation in the form of the award merely 
following, then there would be force in the proposition that 
the type of exemption that had been granted by the 
Executive Council should be followed by the Commission. 
However, by reference to the history of the MR Act, Mr 
Cuomo sought to demonstrate that was not the position. His 
submission was that history clearly shows that the same 
legislative policies applied when the MR Act came into its 
modern form and that regulation in the industry, insofar as 
hours are concerned, stands upon two grounds, first upon the 
Act, but also upon the Award. Therefore there is a duty on 
the Commission in the circumstances to examine the matter 
at issue. This means that WMC must justify its move in 
accordance with the Wage Fixing Principles which clearly 
casts the onus for this. In doing so it faced, not only the 
reticence of the workforce to agree to such changes, but the 
view of the AWU, which would be the subject of evidence, 
that life, health and safety concerns were at issue. That these 
were facts can be seen from the content of the exemption 
itself. 

Reference was made to the exemption, but first attention 
was given to the contents of a letter dated 25 February 1991 
written by the State Mining Engineer (Exhibit Cl). Mr 
Cuomo drew from that letter that it did not appear to be an 
intention by the Department to codify its views or select an 
appropriate one of their views as a vehicle for resolution of 
the issues of the instant debate. Reference was made to the 
Exemption Order (Exhibit C2) and for the purposes of these 
Reasons ought to be incorporated in full. 

"Mines Regulation Act 1946. 
MINES REGULATION (EXEMPTION) ORDER 

(NO. 4) 1991. 
Made by His Excellency the Governor in Executive 
Council under section 5 (2). 
Citation 

1. This order may be cited as the Mines Regulation 
(Exemption) Order (No. 4) 1991. 
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Exemption 
2. The Revenge Underground Mine located approxi- 

mately 13 kilometres south east of Kambalda and 
managed by Western Mining Corporation Ltd is 
exempted from the provisions of sections 36, 38, 39, 
42, 43, 44 and 45 of the MR Act 1946 for a period 
ending 30 June 1993 on condition that — 

(a) a person shall not be rostered to work in or 
about the mine for more than 21 days in any 
28 day period; 

(b) a person shall not be employed to work 
underground in the mine for more than 12 
hours in any day; 

(c) a person in charge of winding machinery or 
a person performing heavy manual work or 
work requiring exacting or sustained concen- 
tration shall not be employed to work 
underground in the mine for any shift 
exceeding 8 consecutive hours; 

(d) a person shall not be employed to work in or 
about the mine for more than 13 consecutive 
days without a break of not less than 24 
consecutive hours; 

(e) Western Mining Corporation Ltd shall ensure 
that at all times sufficient staff and facilities 
are available to provide emergency services 
at the mine and in particular — 

(i) first aid and ambulance services; 
(ii) mine rescue team services; 

(iii) fire fighting services (including services 
capable of handling a chemical spill); 

and 
(f) supervisors shall be rostered in a similar 

manner to work teams in order to provide 
adequate on site supervision. 

By His Excellency's Command, 
Clerk of the Council." 

The argument then traversed matters which arose out of 
a letter (Exhibit C3) from the General Manager of WA 
operations of WMC to the State Mining Engineer concern- 
ing the formal application for exemption for the Revenge 
underground mine from the operation of provisions of the 
MR Act. Amongst the problems canvassed were the 
question of the resolution of a rostering system and the need 
for an appropriate agreement with the workforce on 
rostering, the suggestion by the AWU that there were 
unresolved issues of health and safety, particularly insofar 
as shift changeovers are concerned, the effects on changeo- 
vers of blasting, a real and legitimate fear that either 
inadvertently or perhaps through bad systems workers 
would be exposed to fumes and a dangerous health and 
safety system would result. It was conceded by Mr Cuomo 
that the attitude of the AWU in this respect was not, nor may 
it be, either in depth or in expertise, determinative of the 
matter, but it was just one more issue that indicates that the 
AWU had major health and safety concerns to address. 
Coupled with that, the lack of regulation on the spread of 
hours may result in a day much longer than eight hours and 
conceivably up to 12 hours being worked and, in turn, the 
effect that would have upon remuneration. The AWU opined 
that the marginal return from an extra half an hour worked 
per day may be considerable to WMC, but the workers 
would need to be convinced that insofar as their remunera- 
tion is concerned, there was reasonable return. 

The argument then traversed the assertion of WMC in 
response to the claim insofar as rostering is concerned, that 
it had the management prerogative to decide such matters. 
It was submitted, with reference to authorities, that if there 
was a jurisdictional impediment to the Commission dealing 
with the issue, it was in some way foregone because WMC 
proposes its own clause touching upon the issue and that if 
the issue is one of merit then the usual policy of the 
Commission is to abandon the field to the employer unless 
there are good reasons for not doing so. Detailed argument 
was then led on benchmark cases on shift work, particularly 
the decision of the Full Bench of the New South Wales 

Industrial Commission 1972 AR 633. The tests established 
in that decision were examined against the background of 
the nature of the community in Kambalda and the type of 
change which would affect the existence of the workers and 
their families. It was asserted that it is a long established 
principle that demands of shift work are of such an extreme 
nature that a strong regulatory environment would be needed 
to determine it and that therefore there should be the 
provision for a trial period. This was urged upon the 
Commission. This was needed, as far as the workers are 
concerned, to mitigate the undoubted social, physiological, 
sexual and physical side effects which need to be evaluated. 
All in all there was a legitimate right for the workforce to 
extensive consultation in circumstances such as those the 
scheme proposed. 

It is against this background that the AWU was of the 
view that weekend work arrangements, as contemplated, 
require compensation. The claim is for $40.00 and the 
source of the claim was said to be WMC itself. Reference 
was made to offers (Exhibit C4) of this quantum which had 
been made. It was asserted that even though the Commission 
was dealing with workers who historically worked on a 
piece work basis, the relationship was nevertheless governed 
by the operation of the Award. There was a clear 
acknowledgement that there was a need, however based, to 
compensate contract workers for additional inconvenience 
with working on a Sunday and this was notwithstanding that 
the application of the Award in the circumstances is a matter 
of controversy. This controversy prompted the AWU to 
reserve its position about the precise meaning of the relevant 
provisions of the Award in the absence of what it considered 
to be an appropriate decision from the Commission of an 
allowance of a level circa the $40.00 claimed. It was asserted 
that if the variation to the Award sought was not granted 
then the parties would be in an uncertain position. A 
settlement had been contemplated by the parties in the 
course of negotiations, but WMC had strong views of the 
economic effects on its operations. Nevertheless the offer 
made by WMC was in contemplation of its best interests, 
in contemplation of the Award situation and made by 
experienced people who were well aware of the measures 
the Commission may apply from time to time when it 
arbitrates such disputes. Attention was then given to the 
contents of Exhibit C5 which detailed WMC's offer. The 
analysis made of the totality of that offer was that the $40.00 
claim was still alive and had not been rejected by the AWU 
in negotiations but had been withdrawn by WMC. 

Reference was then made to the Wage Principles where 
comfort was sought on the basis that the claim was for a new 
allowance. It was acknowledged that there were difficulties 
in addressing the circumstances of piece workers and that 
the exercise would involve a journey on which very few 
Tribunals had embarked. There were a number of reasons 
for that, partly related to the industry, its particular 
circumstances, the nature of the Award and the regulations 
the industry has adopted and partly because of the policies 
the Commission itself has adopted towards the system of 
piece work. However, the nature of the piece work 
provisions in this industry were such that they have been 
historically set by private agreement, but there was an 
interaction with the Award which could be seen from the ' 
10% payment for night shift, albeit described as an ex gratia 
payment, which had been introduced partly by the operation 
of the system itself among the workers and the employers. 
That the Commission has not been faced with these 
problems previously does not mean that it can avoid 
resolving the controversy because there is a live debate 
between the parties involving a group of workers whose 
conditions and wage rates are to a very large extent regulated 
by the Award. All in all, according to Mr Cuomo, the Wage 
Principles were sufficiently wide to allow the Commission 
to chart a course which would include the awarding of the 
allowance. 

So far as the other matters subject to the claim are 
concerned, the AWU seeks that the election of safety 
representatives, their number and the procedures be in 
accordance with the Occupational Health, Safety and 
Welfare Act. A Bill recently passed by both Houses of 
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Parliament, but as yet to be proclaimed, would require Parts 
III and IV of that Act to apply to the mining industry and 
on that basis there is a place in the Award for the relief 
sought. Insofar as the question of manning was concerned 
in claim No. 11, the substantial part of the clause in 
subclause (a) had been agreed, however, the procedures in 
subclause (b) were worthy of the trials suggested by the 
AWU. There were also questions of security of employment 
and the claim gives effect to the AWU's conception of the 
exercise that is taking place and the circumstances in which 
the Commission should regard it. 

The Respondent's argument was put by Mr Carter. He 
addressed the question of the counter claim for the changed 
hours in the Award last in his submissions, however for the 
purposes of facilitating comparison with the arguments led 
by the Applicant AWU I will deal with that argument first. 
WMC's position springs from the proposition that over the 
past 50 years there has been a dramatic improvement in 
working conditions underground, particularly in respect to 
ventilation. Fifty years ago there had been dust inhalation 
resulting in silicosis, a disease which has all but been 
eliminated by ventilation technology. In the early days a 
major contributing factor to the dust problem was dry 
drilling, whereas today's jumbo drills have built-in water 
dampening which eliminates one of the major sources of 
dust. There had been conventional wisdom that, for many 
years, 7.5 hours per shift or 37.5 per week are the optimum 
numbers of hours that could safely be worked underground. 
That was the position which had been accepted by 
management of companies in the past and was also the 
position held by the AWU. However, according to Mr 
Carter, that is a myth. The reason why hours were 37.5 per 
week now was purely because of regulation. The hours are 
fixed by the MR Act and trying to get them varied had been 
extremely difficult. Mr Carter then traced the history of the 
variations in the MR Act on the number of hours which 
could be worked underground. He made the point that from 
1946 to 1954 there had been a difference between the MR 
Act and the Award in that the MR Act provided for 40 hours 
per week while the Award provided for 37.5 hours. There 
was not the least bit of concern about that situation. He said 
that the undeniable fact is that there is no justification for 
37.5 hours to be retained in the Award or in any binding 
award and that the Commission is the only body with 
authority which remained to be convinced of this. 

It was said that the exemption order was significant in that 
it was issued by a Labor Government and that government 
agreed to amend the MR Act to provide for an exemption 
for the Revenge Mine only, a mine that has not been 
operated yet and cannot be operated economically, except 
on a continuous shift basis. If the mine cannot be put into 
operation there is a surplus of 50 workers at Kambalda who 
are not currently being utilised to their full extent. That was 
a catalyst for the exemption, but it was made quite clear that 
the exemption sought for Revenge was not the first or last 
exemption WMC would seek, its ultimate aim was that it 
wished to be able to work the hours across the whole of the 
lease. The exemption gave the authority to work miners 
underground between eight and 12 hours a shift, but 
generally it is the intention of WMC, subject to the approval 
of the Commission to work eight hours per shift. According 
to Mr Carter, the very style of the exemption (see Exhibit 
SC2) explodes the myth. 

The exemption had not been given lightly without full 
responsibility for the employer to observe the necessary 
safety procedures. WMC had been assiduous in its approach 
to safe working against the background of the exemption, 
and the letters exchanged between the General Manager, 
WA operations of WMC (Exhibit SC2) and the State Mining 
Engineer (Exhibit SC3) were proof of that. Mr Carter then 
referred to the regulations on hours underground in other 
States of Australia (Exhibit SC4), pointing out that Western 
Australia is the only State with the limitation prescribed in 
the MR Act. Further attention was given to WMC's wish to 
achieve continuous shift work across the lease. The Revenge 
Mine application was important because it set a model 
which in due course could apply on other mines on the 
property; this was necessary for survival. The situation had 

been put to a mass meeting of employees. WMC wanted to 
restructure the nickel industry, both in respect of the 
Kambalda operations, in its smelter and refinery and if it was 
in a position to do that it would involve the expenditure of 
some $300 million. Alternatively, if there was an inability 
to utilise labour in the most effective manner, it would mean 
a reduction of production at Kambalda from 35,000 tonnes 
down to 25,000 tonnes. It was the fervent objective of WMC 
not to allow the operation to go into decline, but to try and 
get it working on an economic basis. 

Mr Carter made submissions on the claim for $40.00. He 
argued that there are a number of reasons why it could not 
be granted. Firstly, it would be in breach of Clause 31 of the 
Award which provides that penalties cannot exceed double 
time; as the penalty for Sunday time is double time, the 
granting of the claim would accede that, hence the breach. 
Secondly, to grant the claim would give underground 
workers a special privileged position over 1,000 employees 
currently employed on continuous shift work. There had 
been no debate between the parties for 50 years about the 
interpretation of the clause and no actions against the 
employer for breach so that if the AWU claims to be entitled 
to award penalties it cannot claim an additional penalty, so 
the $40.00 claim would not survive. On the other hand if the 
clause is interpreted as it has been for 50 years,- then there 
is no justification for anything extra at all to underground 
workers over surface work. According to Mr Carter, there 
had been nothing other than contract rates paid on weekends 
in the past. Mr Carter gave attention to the payment of 10% 
loading on contract earnings for night shift work. He said 
that in 1967 WMC wished to develop its nickel operations 
at Kambalda as soon as possible and it offered the 10% as 
a "carrot" to the underground mine workers. It was, in all 
senses, an ex gratia payment. He said that the reason why 
$40.00 had been offered in negotiations was for the same 
reason, albeit in reverse. In 1967 WMC wanted to take 
advantage of a booming nickel industry. In 1991 it 
desperately wanted the AWU to agree to continuous shift 
work to maintain the viability of those mines that had been 
opened in 1967 and for no other reason. 

Mr Carter rejected the attempts made to distinguish 
between the social inconvenience which the new work 
regime would allegedly place upon underground workers to 
that imposed upon mill workers. The social inconvenience 
said to exist was not manifest in turnover of labour at either 
the smelter or the refinery. If the $40.00 was granted on the 
grounds which were outlined in the AWU's argument, Mr 
Carter asserted that there was every justification that it be 
claimed and paid to the 1,000 other continuous shift workers 
in other parts of the operation. This would cost of $2 million 
a year as a result of flow on. The arguments which went to 
safety were untenable. WMC's record in that regard spoke 
for itself. Safety was a question that had to be put into 
perspective and there was no evidence to support the 
submission that it was more dangerous to work on Saturday 
and Sunday than on Tuesday, Thursday or Friday or any 
other day. Finally, Mr Carter submitted that the claim must 
be determined in accordance with Section 26 of the Act, that 
is in accordance with equity, good conscience and the 
substantial merits of the case and it would be intolerable to 
expect that an offer made in genuine conciliation could be 
forced upon the employer when there was a rejection and 
the general background rules had changed. 

Attention was given to other parts of the claim, the first 
being the question of the implementation of the seven day 
roster. WMC opposed the AWU's claim because of its 
unfortunate experiences in inviting workers to determine 
rosters in the past in other parts of its operations. This was 
a perfectly sensible and logical approach because of the 
varying shift rosters which might suit some workers and not 
others. WMC was not really concerned about which roster 
is put into effect, but it certainly wanted the opportunity to 
consider and look at what would be put up by the AWU. 
However, it could not accept the situation that if the parties 
could not eventually reach agreement, then WMC should not 
be able to do so. Insofar as Clause 10. —Safety Representa- 
tives is concerned, WMC's position was that the provision 
is unnecessary because it is controlled and works under the 
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direction of the MR Act and, as appropriate, the Occupa- 
tional Health, Safety and Welfare Act. Mr Carter reflected 
on the application by the AWU in respect of safety, 
describing it as power seeking. Insofar as the claim 
concerning retrenchments is concerned, WMC's position 
was that it had a retrenchment scheme in place. The scheme 
was thrashed out in 1986 against a background of an 
horrendous strike and because of that ended up with far more 
generous conditions than would have been negotiated in 
normal times, so much so that WMC's view has been that 
when its redundancy scheme comes back to the field, as it 
were, it would be prepared to agree to review it. Insofar as 
Leave to Apply is concerned, Mr Carter's view was that as 
it is open to the AWU to make applications to amend its 
Award the provision is unnecessary. 

Submissions were also heard from Mr Mitchell, who 
appeared for other employer party to the Award. He noted 
that WMC had applied and been granted an exemption under 
the MR Act in relation to the provisions which restrict hours 
of underground work. It was not the task of the Commission 
to override statutory or parliamentary processes on matters 
of this nature, but its task was to determine how the shifts 
would be worked. He made some general submissions 
concerning the application of the Wage Principles insofar 
as the money claimed for Sunday work is concerned. He said 
there was a difficulty of consistency within the Principles 
and the potential problem of flow-on to the rest of the 
industry. However, his general position was that there was 
support for the WMC submissions in relation to the matters 
generally, but that the Commission should be cautious in 
dealing with the claims. There were difficulties with the 
application of the Wage Principles, particularly as they 
cover new allowances and, indeed, even if the Commission 
is encouraged to look at existing rates and conditions in the 
industry, as it applies to the First Award Principle. 

In my view the above recitations of the arguments are 
sufficient for the purposes of this adjudication. I will deal 
with the claims in the sequence they appear in the schedule. 
There is no debate on Clause 3. — Scope and there is 
therefore no need for me to comment upon it. The first 
clause which falls for discussion is probably the key clause 
in the adjudication and that affects hours of work. I 
acknowledge the apparent historical relationship between 
the hours provision in Section 39 in the MR Act and the 
provisions for restricted hours of work for underground 
workers under the Award. There is some obvious linkage 
there, but it appears to me when reading the Hansard 
speeches, that the various proponents of changes to the Act 
have acknowledged that the hours provisions in the MR Act 
have generally been adjusted to reflect the varying provi- 
sions of industrial awards. The logical extrapolation from 
that history is that the Commission is therefore, at least in 
a historical sense, not barred on the basis that there may be 
some contrary provision in the MR Act from making 
determinations concerning hours of underground workers in 
the gold mining Award. However, even if I am wrong in that 
respect, there has been the decision of the Full Bench in Mt 
Newman Mining Pty Limited v. Transport Workers' AWU 
of Australia, Industrial AWU of Workers, W.A. Branch 
(1989) 69 WA1G 1036 (Savic's Case) in which the Full 
Bench made it clear that, notwithstanding the provisions of 
the MR Act, the Commission has a duty to resolve industrial 
disputes pursuant to the provisions of the Industrial 
Relations Act, but that in doing so it should nevertheless 
take account of and give weight to the decisions of statutory 
officers appointed under the MR Act when those decisions 
are made by them in execution of responsibility under that 
Act. I think, as a matter of logic, that such a rule must extend 
to the decisions of the Executive Council when it authorises 
exemptions under the MR Act, as it has done in this case. 
It must be assumed that as the most senior body of 
Government, the Executive Council would have made its 
decision with the full knowledge and understanding of the 
safety consequences and industrial relations implications of 
the exemption and it would be totally inappropriate if this 
Commission did not give substantial weight to such a 
decision. 

It is also clear that a decision of the Executive Council 
to grant an exemption at the Revenge Mine is not breaking 
new ground. Parties in the proceedings referred to other 
exemptions which had been granted and a review of some 
of those is appropriate in the circumstances. 

In February 1988 the Executive Council granted an 
exemption at the Cadjebup Mine in the West Kimberley 
from the provisions of sections 38(1 )(b), 39(1), 42 and 45(1) 
of the MR Act. This allowed a person to be employed to 
work underground not more than 12 hours in any one day. 
There were also specific provisions for the biological 
monitoring of lead levels in the blood of each person, a code 
of practice for industrial hygiene with reference to the 
working environment to be submitted for approval to the 
Ventilation Board, certain provisions concerning the venti- 
lation of the underground workings and requirements for the 
maintenance of the working environment so as to not exceed 
fixed wet bulb or dry bulb temperatures. There were also 
provisions to ensure that workers received training in 
treatment of persons suffering from heat related illnesses or 
body disorders contributed to by heat stress in the working 
environment, as well as provision for adequate cool rest 
areas. In other words, the exemption created a working 
regime of up to 12 hours per day, accompanied by a code 
of practice designed to recognise the particular working 
conditions in that mine. The Exemption Order is published 
in Government Gazette 5 February 1988 at page 311. 

In the Government Gazette of 22 April 1988 at page 1253 
there is an exemption for the Peak Hill Gold Mine to allow 
it to work 15 consecutive days without a break, but only with 
respect to employees engaged in the operation and mainte- 
nance of the gold treatment plant. Published on 29 April 
1988 in the Government Gazette at page 1235 is an 
exemption covering the underground crushing station at the 
Otter Juan Mine, exempting it from the provisions of section 
39 by allowing persons to be employed to work underground 
for up to 12 hours in a day. This was done to facilitate 
underground construction. On 8 September 1989 in the 
Government Gazette at page 3212 is published an exemption 
Order to cover four mines located at Laverton to allow the 
mines to work for up to 14 consecutive days without a break, 
but limiting the work to 12 consecutive hours in a period of 
24. There was a similar exemption published on 15 
September 1989 in the Government Gazette at page 341 for 
the Kurara Gold Mine located at Meekatharra and another 
on 1 December 1989 and published at page 4454 of the 
Government Gazette for the Horseshoe Gold Mine Project 
in the Peak Hill Goldfield. 

On 1 December 1989 in the Government Gazette at page 
4455 there is an Exemption Order published to cover the 
Golden Grove Project in the Yalgoo mineral field, which 
allowed for persons to be employed underground for up to 
12 hours per day. The exemption is accompanied by 25 
conditions which are designed to provide for the particular 
working situation encountered at that mine. Inter alia, these 
included requirements for the total volume of air being 
circulated and exhausted from the mine, specific require- 
ments for diesel equipment, the provision of an underground 
crib room designed and equipped as a refuge station and 
particular identification procedures. The Government Ga- 
zette of 22 December 1989 at page 456 records an exemption 
granted at the Bounty Gold Mine in the Yilgarn Goldfield 
to allow for work for up to 12 hours per day. Again there 
are specific conditions attached to the grant. By an Order 
published in the Government Gazette of 22 December at 
page 4654, the Cadjebup exemption referred to before was 
repealed and a new exemption substituted. 

There were further exemptions published in the Govern- 
ment Gazette on 2 March 1990 at page 1329 covering the 
Fortnum Gold Project, on 22 April at page 2082 covering 
the Tabanintha Project, on 7 August 1990 at page 4147 
covering the Big Bell Project, on 28 September 1990 on 
page 5053 there are two exemptions, one covering the Bottle 
Creek Mine and the other the Plutonic Gold Mine Project. 
In 1991 there was a series of further exemptions. On 15 
March, published in the Government Gazette at page 1167, 
is an exemption allowing for 8.25 consecutive hours to be 
worked underground at the Fimiston Operations known as 
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the Perseverance Mine. This exemption was granted to 
allow the use of an internal mine winder. On 12 July 1991 
in the Government Gazette at page 3475 an exemption was 
granted for the mine forming part of the Junction Gold 
Complex known as Junction Gold Mine, which in effect 
allows special working conditions to be applied at that mine 
during underground construction. 

It is clear from this list of exemptions which have been 
granted over the past three years that the decision of the 
Executive Council in respect of the Revenge Gold Mine is 
not unique and isolated. It is the continuation of a policy 
which has been in place at least over that period to provide 
for exemptions when it can be proved to the Executive 
Council and its expert advisers that specific provisions are 
required to allow the economic operation of a mine and that 
when such exemptions are granted they are often accompa- 
nied with particular conditions to protect the safety interests 
of all employees in the operation. It is clear that many 
exemptions are granted without such conditions. The 
conclusion must be drawn that in those circumstances, both 
the Executive Council and its expert advisers had decided 
that such conditions were, in those circumstances, not 
necessary. 

In addition to this chain of events, the Commission has 
had access to the State Mining Engineer's views, which 
were not challenged during the hearing. He writes (see 
Exhibit SC3) that it is the opinion of the Mining Engineering 
Division that constraints on hours and days of work 
contained in Divisions 5 and 6 of the MR Act are an 
anachronism and retention of the limitations cannot be 
justified on the grounds of health and safety. He acknowl- 
edges that the MR Act does place constraints and it is 
therefore necessary to process requests for exemptions for 
mining operations as economic performance is likely to be 
adversely impacted upon by them. When making its 
assessments, the Mining Engineering Division takes into 
account various factors when determining conditions at- 
tached to the recommendation made to the Executive 
Council when it considers the grant of an exemption. Those 
conditions take into account, amongst other things, the 
nature of the mining operation and its geographic location. 
It is clear, though, that a recommendation would not be 
made if the Mining Engineering Division Inspectorate 
considered that to do so would give rise to a risk to health 
and safety as a result of the exemption. It is on these 
grounds, it is said, that the present restriction in the MR Act 
of a maximum of 7.5 hours per day underground on any day 
is not justifiable on the grounds of safety or health. 

The opinion is offered by the State Mining Engineer that 
the current provisions in the MR Act have their origins early 
in the century and they are fundamentally based on the then 
extant limitations on ventilation when dust and fume 
clearance between shifts following blasting was sometimes 
slow due to mine lay out. That situation does not pertain now 
as the ventilation standards are health protective and high 
ventilation volumes provide for rapid fume clearance. The 
State Mining Engineer makes it clear, though, that his 
Inspectors would attach conditions which are appropriate to 
provide for further improvement to health and safety over 
and above the provisions of the MR Act and that this 
approach in the past has led to the adoption of some of the 
initiatives as standard industry practice. These views were 
expressed by the State Mining Engineer in a letter to the 
Secretary of the AWU on 25 February 1991 (Exhibit Cl) in 
which he made it clear that he believed some controls in the 
form of basic regulations or an agreed code of practice 
would be required to provide a satisfactory framework in 
which to operate. These views, while being at odds with the 
submission by the AWU, are nevertheless consistent with 
other information presented in the case that the State Mining 
Engineering Division Inspectorate was working towards a 
code to be put in place in the mining industry which would 
generally address the circumstances which the individual 
exemptions now cover. 

It seems to me that it is clear that the State Mining 
Engineering Division was convinced that there were 
economic reasons why an exemption should be granted, that 

it must be assumed that it made full explanation of the 
reasons for its recommendation to the Executive Council, 
that those reasons would have articulated the economic 
imperatives and the Executive Council has accepted the 
recommendation by the signing by the Governor of the 
Exemption Order. Other information before the Commission 
makes it clear, both from the submissions of Mr Cuomo and 
from Mr Carter, that there is an economic imperative for 
WMC to adopt a change to underground mining practice to 
get more efficient use of its equipment and to increase output 
and even though there was no formal evidence called in this 
respect, I accept that to be the true situation. 

There was evidence presented to the Commission from 
the AWU's point of view. Mr Cuomo led evidence from Mr 
R.G.A. Graham, Mr M.J. Weller and Mr V.C. Birmingham. 
All of the witnesses are miners employed underground at 
WMC's Kambalda operations. In general, they expressed 
some reservations on safety matters, which they said could 
arise from the WMC's proposals, particularly in relation to 
blast fumes. Evidence from members of WMC management 
was received from Mr C.J. Wilson and Mr W.D. Fraser. 
Their evidence was very much along the lines of the 
thoughts expressed by the State Mining Engineer and 
referred to previously in these Reasons. I have carefully 
considered the witnesses' evidence, but I do not believe it 
is necessary that I recite it in detail. My response to it is that 
it is well known in industry that the underground workforce 
at Kambalda is one of the most experienced and best in the 
State, bearing as it does the traditions and history of the 
Eastern Goldfields which, after all, is the cradle of 
underground mining in Western Australia. It is therefore 
reasonable to conclude that the miners are prudent men who 
know, by virtue of their experience, the risks and difficulties 
involved in their profession, and further, that they will not 
expose themselves to situations of danger, a right which is 
given to them by the common law, but also specifically by 
the statutory enactments in Section 49 of the MR Act. I 
accept that the evidence given by the three miners was a 
reflection of their sincere concerns and that it is proper and 
appropriate that they place them before the Commission and 
I have given those concerns weight in my assessment of all 
of the evidence which has been put in this case. 

Nothing was put in submissions which would cause the 
Commission to depart in any way from the conditions 
attaching to the Exemption Order for the Revenge Mine. It 
follows from all of the above that WMC has made out its 
case that there be a change and the change be in the form 
suggested by it in its counterclaim. In making out this claim 
WMC has discharged the onus that Mr Cuomo suggested 
that it bore in the situation. The Order emanating from these 
Reasons will make the necessary prescription for the hours 
of work in the mine and the terms and conditions will be 
those set out in the Exemption which appears as Exhibit 
SCI. 

The next matter for decision is a claim for overtime, that 
is a claim that $40.00 be paid in addition to the contract work 
agreed pursuant to Clause 34. — Piece Work, of the Award 
for any work carried out on a Sunday. The AWU submits 
that the rationale for the $40.00 payment exists in an offer 
which was made by the employer. The Respondent 
employer agrees that it made the offer but it says the offer 
was either rejected or not taken up, but in any event it is no 
longer available. The offer has no mathematical rationale 
and was no more than an attempt made in desperation to 
settle the dispute. The $40.00 offer was no more than a 
figure that WMC felt could settle the dispute. However, be 
that as it may, the sum cannot be seriously considered as a 
contractual obligation devolving upon the employer, nor as 
a reasonably calculated compensation for any disability 
which may arise for working on Sundays. Nor is it 
appropriate or proper that the Commission, when asked to 
arbitrate upon such a matter, fix upon a sum which was 
offered in private negotiations against a background and 
context of which it is unaware. In short, there are no grounds 
available for the Commission to determine whether that type 
of settlement is justifiable, and if it is justifiable, whether 
the quantum is correct. 



There is a second leg to the AWU's argument and that 
is erected upon the proposition that the underground workers 
will be moved into a new type of work regime which is 
different to that which they contracted to do when the 
remuneration for their work was fixed. To that extent, they 
will suffer a change in their social circumstances which will 
affect their lifestyles and change their work regime. The 
AWU says that the agreement to pay a 10% allowance for 
night shift is support for the proposition that WMC 
recognises that the working of night shift is worthy of some 
sort of payment. WMC rejects that proposition, saying that 
the 10% was of a similar genre to the $40.00. It was offered 
by desperate men in desperate times and should not be given 
any weight as the support for the submission that the shift 
allowance is in recompense for disability suffered by 
working at night. 

I must say that it is difficult for the Commission to accept 
the coincidence that when underground workers who work 
under piece work conditions were asked to work a night 
shift, that they were paid an allowance which looks very 
much like a shift allowance and that in reality the allowance 
was not for a shift payment at all, it was just an amount of 
money ex gratia. However, I do not need to determine the 
question of shift allowance in Clause 6 as the parties have 
told the Commission that the payment is longstanding and 
should continue. I mention it only as an indicator as to the 
answer which may fall from the submissions from the 
parties concerning the weekend work. 

The Commission as constituted has had some experience 
with contract system in the mining industry, and particularly 
in the gold mining industry, to the extent that it is well aware 
that the tradition, custom and practice has been that disputes 
involving the rates to be paid for such work are not notified 
to the Commission. It seems to be somewhat incongruous 
that this matter is brought to the Commission for resolution 
in days when the Commission itself is urging upon parties 
the virtues of enterprise fixing of rates and conditions and 
when various parties in the industrial relations system have 
told the Commission, as variously constituted, that they are 
fully able to fix such conditions without involvement of the 
Commission. Consistently over the period of my involve- 
ment in the mining industry, I have refused to become 
involved in the fixing of such rates. I am still of the view 
that to become involved would be a retrograde step and 
would mitigate against the march towards deregulation and 
devolution to enterprise bargaining. However, the parties 
asked the Commission for its assistance and it must respond 
and I do so in the following way. 

It seems that underground workers at Kambalda com- 
menced working some time ago on the basis that they 
worked a particular work regime. In recognition of that work 
regime they negotiated with WMC and fixed a particular 
remuneration scale. As mentioned previously, the basis of 
that scale is completely unknown to the Commission. It 
seems also that since that contractual arrangement was 
made, that the circumstances under which the remuneration 
is earned have changed. First it was changed to involve night 
shift work and now there is a change to work Saturdays and 
Sundays. There can be no doubting that such a change 
affects the way workers conduct their lives and to that extent 
falls within the ambit of matters discussed in the NSW Shift 
Work case (op. cit.) mentioned by Mr Cuomo during his 
submissions. 

My general view of the results of all of this is that it is 
inappropriate, if not wrong as a matter of law, that workers 
who have opted for a contract system by virtue of the piece 
work clause, can then rely on other parts of the Award to 
pick up additional penalties. Therefore the resolution of this 
matter is not simply to say that any underground worker who 
works on Saturdays and Sundays should be paid the 
penalties as prescribed in the Award. That would be 
inappropriate, if not wrong. However, what has happened is 
that there is a change in the exigent circumstances which 
surround the whole of the contract for underground miners 
and it could well be that a renegotiation of the whole 
contract could provide an amicable resolution of the issue 
between the parties. As I have mentioned previously, the 
Commission is unable to conduct an arbitral exercise, even 

if it wanted to, because it has insufficient information to 
allow it to do so. Therefore, I propose to offer the parties 
a number of options for the resolution of the dispute centred 
upon the finding that the new work regime ought to be 
reviewed against the remuneration produced by the contract 
in its current form. In other words, in principle, there should 
be some monetary recognition of the change that will occur 
when the continuous shift process is brought into operation. 
The options I suggest are — 

(1) The parties meet within 30 days of the issue of this 
Decision to determine an appropriate contract rate 
to cover the new work regime which by my Order 
will then be in place. The result of such 
negotiation would be the province of the parties 
and no provision need be made in the proposed 
Schedule 5 to the Award to allow for it. 

(2) If the parties are unable to reach an agreement, 
with their consent the Commission would use 
final offer arbitration to determine the issue. Such 
a method of settlement, as prescribed in the Act, 
means arbitration in which an issue is decided by 
the Commission by awarding without qualifica- 
tion or amendment, that one of the final proposals 
made by the parties concerned which, viewed in 
its entirety is in the opinion of the Commission, 
the more or the most reasonable, as the case may 
be. 

If neither of the first two options are acceptable to the 
parties — 

(3) The Commission will determine the matter fi- 
nally, but only after hearing the parties' detailed 
submissions on the current ingredients which 
together make up the contract rate payable to the 
various classifications of underground employees 
involved in this case. 

It is the intention of the Commission that its Order would 
give immediate effect to the hours provisions and would 
operate so as to give the parties seven days to consider which 
option they prefer. When a decision has been made and an 
option selected the Commission will then issue directions 
for its execution. 

The next clause which attracts the need for decision is 
Clause 8. — Roster. The submissions of the parties are 
limited in this area. My response to them is to draw attention 
to the letter from Mr P.C. Lockyer, General Manager, WA 
Operations, to the State Mining Engineer dated 29 April 
1991 (Exhibit C3). In that letter Mr Lockyer indicates to the 
State Mining Engineer that WMC proposed that a code of 
practice be agreed upon with respect to the mine and that 
compliance with the code be made a condition of exemption. 
It is clear from the form of the exemption granted (Exhibit 
C2) that invitation was not accepted, at least in full, by the 
State Mining Engineer, however, paragraph 4 of Mr 
Lockyer's letter contains a relevant suggestion. It provides, 
as I understand it, that the roster should be agreed with the 
workforce so as to permit the continuous roster system and 
that the system should take into account the effects of mental 
and physical health, the need for adequate meal and rest 
breaks and be consistent with the general duty of care in the 
working environment. I will incorporate into the Schedule 
words based on paragraph 4 of Exhibit C3 and will add to 
them that in the event of a dispute concerning the roster 
system, that the dispute will be determined by a Board of 
Reference. I draw to the parties' attention the provisions of 
section 48 of the Industrial Relations Act 1979, which 
provides that for each award in force under the Act there 
shall be a Board of Reference and then sets down a detailed 
code by which such Boards are appointed, the purposes for 
which they shall operate, and the powers of the board. 

Insofar as Clause 9. — Implementation of Seven Day 
Roster is concerned, in view of my decision in Clause 
8. —Roster and my views expressed in the decision 
concerning hours of work, the inclusion of the clause is not 
warranted and it will "be refused. 

Insofar as Clause 10. —Safety Representatives and Train- 
ing is concerned, it is the submission of WMC that it is 
controlled by and works under the provisions of the MR Act 
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and, insofar as it is applicable, the Occupational Health, 
Safety and Welfare Act 1987. Consistent with what I 
understand to be the philosophy of both those Acts, it is not 
inappropriate that there be safety representatives elected by 
the workers, however, it may be inappropriate to limit them 
to being members of the AWU due to the multi-discipline 
nature of the underground workforce. As to the numbers to 
be elected and the training, there will be a provision for 
WMC and the AWU to negotiate these matters and similar 
to the shift roster this clause will be subject to the use of a 
Board of Reference in the event of any dispute. 

Clause 11. —On Site Medical Facilities is agreed. 
Insofar as Clause 12. — Employee Selection and Manage- 

ment Levels is concerned, I understand from submissions 
that there is agreement as to paragraph (a). Notwithstanding 
Mr Carter's submission concerning the existence of the 
current redundancy scheme, it is not inappropriate, given the 
fluctuations that occur in the mining industry, that the AWU 
be given appropriate notice of any decision to reduce 
numbers and for there to be discussions about that issue. 
Given that notice is received by the AWU, it can take 
whatever action it considers necessary, including the 
obtaining of interlocutory orders from this Commission if 
it seeks to have a moratorium on retrenchments until it 
reaches agreement with the employer. That right is available 
at any time and, in my view, it is not necessary to include 
it in this document. 

Clause 13. — Leave to Apply, as I understand it the 
parties' conjoint view is that this clause is unnecessary due 
to the fact that the Award is out of term. 

In my view, the exercise the parties have embarked upon 
in these proceedings is completely consistent with the 
structural efficiency philosophy of the Wage Principles and 
in effect is a continuation of changes in that respect that the 
parties have already made and which were reflected in the 
first stage of the Structural Efficiency Principle granted on 
20 March 1990. To the extent that the Wage Principles need 
to be called in aid in the determination of this matter, there 
is, in my view, no impediment to doing so. However, if in 
due course the Commission is required to make a 
determination and is required to exercise Option 3, I will 
make further comments about the application of the 
Principles. I also note at this time that pursuant to the powers 
vested in the Commission as constituted in section 27 of the 
Act, I have divided the application so that there is a vehicle 
for final determination of the matter. The divided reference 
will carry the number 1021A of 1991. 

The Minutes of Proposed Order arising from these 
Reasons will now issue. A speaking to the minutes will be 
held at a time to be fixed. 

Appearances: Mr M. Cuomo on behalf of the Applicant. 
Mr S.J. Carter on behalf of Western Mining Corporation. 
Mr C. Mitchell on behalf of other respondent employers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Kalgoorlie Mining Associates and Others. 
No. 1012 of 1991. 

Gold Mining Consolidated Award 1980 
No. 21 of 1967. 

COMMISSIONER J.F. GREGOR. 
13 August 1991. 

Order and Direction. 
HAVING heard Mr M. Cuomo, of Counsel, and MrS. Booth 
on behalf of the Applicant, Mr S.J. Carter and Mr P. Scott 
on behalf of Western Mining Corporation and Mr C. 
Mitchell on behalf of various Respondents, the Commission, 

pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders and directs — 

(1) That the Gold Mining Consolidated Award 1980, 
No. 21 of 1967 as amended be further varied in 
accordance with the terms of the schedule at- 
tached hereto. 

(2) That the parties meet as soon as practicable to 
decide which of the following options they intend 
to adopt in resolution of the Applicant Union's 
claim for overtime. 
(1) The parties meet within 30 days of the issue 

of this Decision to determine an appropriate 
contract rate to cover the new work regime 
which by this Order will then be in place. The 
result of such negotiation would be the 
province of the parties and no provision need 
be made in the proposed Schedule 5 to the 
Award to allow for it. 

or 
(2) If the parties are unable to reach an agree- 

ment, with their consent the Commission 
would use final offer arbitration to determine 
the issue. Such a method of settlement, as 
prescribed in the Act, means arbitration in 
which an issue is decided by the Commission 
by awarding without qualification or amend- 
ment, that one of the final proposals made by 
the parties concerned which, viewed in its 
entirety is in the opinion of the Commission, 
the more or the most reasonable, as the case 
may be. 

or 
(3) The Commission will determine the matter 

finally, but only after hearing the parties' 
detailed submissions on the current ingredi- 
ents which together make up the contract rate 
payable to the various classifications of 
underground employees involved in this 
case. 

(3) That parties advise the Commission within seven 
days of the date hereof of the decision made in 
accordance with (2) hereof, whereupon the Com- 
mission will issue such procedural directions as 
are necessary to secure execution of the option 
selected in accordance with the intentions ex- 
pressed in the Reasons for Decision hereto. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1.-Title. 

This Schedule shall be known as the Western Mining 
Corporation — Revenge Gold Mine Schedule. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Hours of Work 
5. Shift Allowance 
6. Annual Leave 
7. Rosters 
8. Safety Representatives 
9. On Site Medical Facilities 

10. Manning 

3. —Scope. 
This Schedule shall apply to underground miners em- 

ployed by Western Mining Corporation at the Revenge Gold 
Mine at Kambalda. 

The provisions of the Gold Mining Consolidated Award 
1980, No. 21 of 1967, hereinafter called 'the Award', shall 
apply, unless such provisions are inconsistent with the 
provisions of this Schedule, in which case the provisions of 
this Schedule shall apply. 
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4. —Hours of Work. 
(1) An employee shall not be rostered to work in or about 

the mine for more than 21 days in any 28 day period. 
(2) An employee shall not be employed to work 

underground in the mine for more than 12 hours in any day. 
(3) An employee in charge of winding machinery or an 

employee performing heavy manual work or work requiring 
exacting or sustained concentration shall not be employed 
to work underground in the mine for any shift exceeding 8 
consecutive hours. 

(4) An employee shall not be employed to work in or 
about the mine for more than 13 consecutive days without 
a break of not less than 24 consecutive hours. 

5. —Shift Allowance. 
(1) In respect of any work carried out on night shift, as 

defined in this Award, an employee, in addition to the 
contract rates of pay agreed to in accordance with Clause 
34. — Piece Work, of the Award, shall, in addition to the said 
contract rates of pay, be paid an allowance of 10%. 

(2) The percentage shall be calculated on the contract rate 
of pay and shall be in addition thereto. 

6. —Annual Leave. 
(1) All employees covered by this Schedule shall in 

addition to the amount of leave prescribed in subclause (2) 
of Clause 13. —Annual Leave, of the Award, shall be 
entitled to an additional one week's paid leave. 

(2) The provisions of Clause 13. —Annual Leave, of the 
Award, other than paragraph (2)(a) thereof, shall apply. 

7. — Rosters. 
(1) Rosters shall be agreed with the workforce, through 

their site committee, so as to permit a continuous roster 
system. Such roster system will take into account the effects 
on the mental and physical health of working in a confined 
environment and the need for adequate meal and rest breaks 
at appropriate times, and shall be consistent with the general 
duty of care to provide a work environment in which 
employees can perform their work in a manner that is safe 
and without risk to health. 

(2) Any dispute arising from subclause (1) hereof shall be 
determined by the Board of Reference. 

8. — Safety Representatives. 
(1) Employees performing work within the scope of this 

Schedule shall be entitled to elect safety representatives. 
(2) The number of representatives, their duties and 

training shall be agreed by the workforce through their site 
committee. 

(3) Any dispute arising from subclause (2) hereof shall be 
determined by the Board of Reference. 

9. — On Site Medical Facilities. 
(1) Western Mining Corporation shall ensure that at all 

time sufficient staff and medical facilities are available to 
provide emergency services at the mine, and in particular — 

(a) First aid and ambulance service. 
(b) Mine rescue team services. 
(c) Fire fighting services (including services capable 

of handling a chemical spill). 
(d) Appropriate supervision shall be on hand at all 

times. 

10. —Manning. 
(1) There shall be no retrenchments at the Revenge Mine 

for a period of 12 months from 1 July 1991. 
(2) In the event that Western Mining Corporation intends 

to effect retrenchments at Revenge Mine, it will, with such 
notice as will allow the Union to seek discussions prior to 
such retrenchments, notify the Union of any such intention. 

Editor's Note: Further Reasons and Order follow. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
No. 1522 of 1991. 

Nickel Mining and Processing Award 
No 18 of 1975. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Kalgoorlie Mining Associates & Others. 

No. 1012 of 1991. 
Gold Mining Consolidated Award, 1980. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Western Mining Corporation Limited & Others. 

No. CR 716 of 1991. 
COMMISSIONER J F GREGOR. 

11 December 1991. 
Reasons for Decision. 

THE COMMISSIONER: These three applications all arise 
from a dispute between the Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 
(AWU) and Western Mining Corporation Limited (WMC) 
over the introduction of a seven day roster at mines operated 
by WMC at Kambalda. The dispute first came to the 
Commission on the 4th of July 1991 in a formal sense but 
had been the subject of a number of conciliation conferences 
preceding that. The history has been set out in detail in the 
Reasons for Decision in No. 1012 of 1991 published on the 
26th of July 1991 (unreported) and need not be repeated 
here. After the issue of those Reasons for Decision, the 
dispute was not resolved in accordance with the mechanisms 
which had therein been established and in view of that and 
resulting from further conciliation conferences with the 
parties, the Commission issued a Statement in Application 
No. C 716 of 1991 on the 18th of November 1991. That 
Statement summarised the decisions of the Commission in 
Application No 1012 of 1991, giving further emphasis to the 
findings which were made in that adjudication. The purpose 
of the Statement was to further assist the parties reach their 
own resolution to the dispute and required a response from 
them on the views expressed by the Commission on any 
further steps to resolve the debate between them. The parties 
were requested to consider the discussion which had been 
set out in the Statement and advise the Commission 'of their 
requirements of it by close of business on the 19th of 
November 1991'. 

The last paragraph of the Statement indicated that the 
Commission would list Matters for Hearing on the 13th of 
November 1991, however that did not come to pass because 
of decisions which the parties made as a response to the 
Statement. Particularly those of the AWU whose members 
decided that they did not wish to take part in continuous 
mining activities proposed by WMC and instead would 
accept retrenchment notices which had been issued follow- 
ing a break-down in the talks the parties had under the Chair 
of the Hon I. F. Taylor, the Deputy Premier. This, 
prima-facie, seemed to bring to an end, as it were, the need 
for the Commission to be further involved in this dispute. 

The response to the Commission from WMC lent weight 
to that conclusion. The Company responded to the Commis- 
sion by way of a letter to the Hon I. F. Taylor, the Deputy 
Premier, in which it detailed its frustrations at what it 
believed to be failure by the Government to honour 
undertakings made to WMC concerning changes to the 
Mines Regulation Act (MRA); those changes being de- 
signed to allow continuous mining in the Mining Industry 
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generally. WMC advised that the Government inter alia 
that: — 

'Consequently our response to the Commission 
requires our advice to you that no further expansion of 
activities at Kambalda can proceed or be reviewed until 
and unless the Government responds positively to the 
Industry's request to change the MRA. This letter will 
therefore form the substance of our response to the 
Commissioner. 

It is time the Government recognises the merits of 
changes in the MRA and judges and implements these 
changes as quickly as possible in the interests of West 
Australia as a whole. It is inappropriate to permit 
industrial relation (sic) matters at a mine area specific 
to influence the greater decisions to change the 
regulations. Clearly any changes must in all cases 
consider and respect matters of health and safety. 

As you are no doubt aware, our employees yesterday 
decided that they prefer to maintain the present 
operating practices accepting the need for down- 
scaling and resultant reduction in the work force. This 
can only be a short term measure as the Company must 
protect it's shareholder and employees' interests and 
continue to pursue, with whatever lawful means are 
available, changes in work practices to achieve 
internationally competitive operations.' 

The Commission subsequently received a request from 
the parties to list the various matters before it for Hearing, 
that is Application No. 1012 of 1991, which covers the 
introduction of a Schedule to the Gold Mining Award to 
cover the continuous operations at Revenge Mine and 
which, following the Decision of the Commission on the 
26th of July 1991, had one part remaining to be resolved, 
namely the question of Sunday work. WMC requested that 
Application No. 1522 of 1991 be listed. That Application 
addresses the principle of continuous mining in the Nickel 
Mining Industry as a whole. The Union requested that there 
be a matter referred for hearing and determination out of 
Application C 716 of 1991. The Commission, through 
contact with the parties, drew up a Memorandum of Matters 
for Hearing and Determination in Application CR 716 of 
1991. The matters referred for adjudication and described in 
the schedule attached to the Memorandum of Matters for 
Hearing and Determination under Section 44 of the 
Industrial Relations Act are as follows: — 

'The Australian Workers Union (AWU) claims that 
on or about 13 November 1991, Western Mining 
Corporation (WMC) gave notice to, circa, 150 employ- 
ees who are members of the Union. 

The Union claims that the Company's action is 
contrary to the terms of an unregistered agreement 
made between them on 16 May 1986 and that the said 
agreement is, in any event, inadequate in terms of the 
compensation it grants. 

The Union seeks Orders that: — 
1. All retrenchment notices that have been 

issued (some 150) be withdrawn immedi- 
ately, at least until WMC abide by the 
Procedure For Future Redundancies (Proce- 
dure) agreed in 1986. 

2. WMC comply with paragraphs 3, 4(a), (b) 
and (c), 5 and 6 of the Procedure. Paragraph 
7 of the procedure should commence to 
operate after paragraph 3, 4, 5 and 6 have 
been complied with. 

3. The amounts specified in the Retrenchment 
Agreement of 1986 be increased by an 
amount equal to the Consumer Price Index 
figures from May 1986 until November 
1991. 

WMC says that the agreement which was made in 
satisfaction of a particular dispute is not binding or in 
the alternative to the extent that it is binding that WMC 
has adequately and reasonably complied with its terms 
and none or any of the Orders sought should be 
granted.' 

The three applications were listed for Hearing on the 4th 
of December 1991. Prior to that the Commission had 
requested the parties to advise it of their preferred 
programme for hearing of the applications, however, much 
in the same manner as has characterised this whole dispute, 
they were unable to agree on even this most simple request 
and the Commission therefore listed the three matters for 
programming. 

At hearing on the 4th of December 1991 the parties agreed 
that Application CR 716 of 1991 would be heard first 
followed by Application 1012 of 1991 as it affects the 
Revenge Mine. The application (No. 1522 of 1991) to vary 
the Nickel Mining Award was one which did not receive the 
same priority due to the parties view that the fate of that 
application was influenced by the decisions to be made by 
Government to amend the MRA. Due to the Parliamentary 
recess this would apparently not happen until at least March 
1992 and therefore for that reason that application was put 
aside. 

I have set down the circumstances surrounding these 
applications in some detail to provide context for the content 
of the rest of these Reasons for Decision. It also serves to 
demonstrate the complexity in dealing with these issues, 
much of this complexity arising from the conduct of the 
parties about which I will comment later in these Reasons. 

I turn my attention first to Application CR 716 of 1991, 
the Schedule of which is incorporated previously in these 
Reasons. From it, it can be seen that the AWU seeks that 
all retrenchment notices that have been issued circa 13 
November 1991 be withdrawn immediately or at least until 
WMC abide by the 'Procedure For Future Redundancies' 
agreed in 1986. This allegation of failure to comply is denied 
by WMC. The Union also seeks that WMC comply with 
certain paragraphs in the Procedure. The first and most 
important of those for which Orders are sought is that there 
be compliance with the requirement to give a minimum 
period of three months notice to the Union if WMC intends 
to implement redundancies in its workforce. There is a 
further allegation, and the AWU seeks Orders to remedy a 
default arising from that allegation, that the Company has 
breached paragraph 4 of the Procedure for Future Redundan- 
cies in that it should have called for volunteers for 
Redundancy. Further it should have allowed an employee 
who would otherwise be declared redundant to replace an 
employee who elects to leave the Company when that the 
person has the necessary skills and qualifications to carry 
out the vacant position, or it should allow transfers to 
another position if available. There are alleged to be further 
deficiencies in the conduct of WMC arising from paragraph 
5 of the Procedures which provides that if the procedures 
mentioned above do not meet the total number of 
retrenchments, then the remaining retrenchments should be 
done on a "first on — last off" basis with any departure from 
that to be justified by WMC. Finally, in paragraph 6 the 
Company is required to give an employee to be retrenched 
one months notice, however, an employee may elect to 
terminate at any time during the notice period and the 
retrenchment payment shall apply. According to the 
information the Commission has received, some 90 employ- 
ees have opted to leave the employment of WMC during the 
one month notice period that they have all received. This is 
important for the reasons which will be set out later in this 
writing. 

Mr Cuomo, of Counsel, who appeared for the AWU, 
outlined the history of the 1986 termination agreement. He 
noted that it was a private agreement and was at pains to 
point out to the Commission that the AWU did not seek 
enforcement of the agreement. What it sought was equitable 
application of the terms of the document which he said was 
an arrangement which the parties were entitled to make 
following the determination of the Commission in Court 
Session in the Termination Change in Redundancy Case 
(1985) 65 WAIG 881. Mr Cuomo briefly addressed each of 
the terms of the agreement upon which Orders were sought. 
He claimed that there had been no notice given to the AWU 
of the redundancies and that it was a fundamental matter that 
WMC had not made every effort to find alternative 
employment within the scope of each of the employees 
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present occupation. The AWU's view was that other criteria 
impeded the Company's considerations, however, even 
though this complaint was raised there was no exploration 
of the issue. What the AWU sought was, in effect, that 
WMC be required by Order to comply with what it says were 
deficiencies in the application of the agreement. 

In addition, the AWU sought to have the amounts of 
money provided for retrenchment pay in the agreement 
indexed by changes to the Consumer Price Index. Shortly 
put, Mr Cuomo relied upon a Decision of the Commission 
as constituted in Kalgoorlie Consolidated Gold Mines Pty 
Ltd v. Australian Workers Union and Others, CR 923 of 
1989 (1990) 70 WAIG 3423, where the Commission, when 
dealing with a claim to amend identical retrenchment 
payments, said: — 

'All in all, the Commission is confronted with a 
situation where the parties cannot reach agreement 
regarding the level of redundancy payments in the 
schedule to their agreement. The employer, because it 
does not know the basis of the agreement reached in 
1986, has conducted an exercise upon the payments set 
out in the 1986 document by the application of the 
Consumer Price Index and by comparison to the 
amounts payable under redundancy schemes under the 
Metal Trades (General) Award, seeks to show the 
reasonableness of the result. 

On the other hand, the Unions, who also do not know 
the basis of the 1986 agreement, come to the 
Commission not even suggesting what the proper rate 
is except until under extreme pressure by the Commis- 
sion they produce their original claim to the Company. 
On top of this the argument presented is deficient to say 
the least. It does not touch upon any of the principles 
to which one should normally have regard when fixing 
monetary amounts. The end result is that the Commis- 
sion is left with a situation where only one of the 
parties, that is the employer, has conducted an exercise 
which in any way resembles one which could validly 
be used in the circumstances. The exercise it has 
conducted is much akin to the restoration of money 
values of allowances that can be undertaken under the 
Allowance Principle of the existing Wage Principles 
and to that extent it has some standing.' 

It is upon this basis the AWU seeks orders for what 
amounts to indexation of the amounts set out in the 
agreement. 

Mr Carter, who appeared for WMC, suggested that the 
reality is that the AWU is relying upon an alleged technical 
breach of a retrenchment procedure which had been drawn 
up following a serious and prolonged industrial dispute at 
Kambalda in 1986. According to Mr Carter, the claim should 
be rejected because the procedures negotiated in the 1986 
dispute resulted from the Unions claim at that time that there 
had been little or no warning given to them before WMC 
announced its intention to retrench. Mr Carter conceded that 
under the circumstances at the time, that was not an 
unreasonable position for the Unions to adopt because the 
retrenchments were carried out in an entirely different way 
to those currently. It was the intention of WMC in 1986 to 
give notice and carry out terminations in what could be 
described as the usual way, however, there was a long strike 
and the procedures which would normally be followed in 
retrenchment were not available to WMC and so the 
retrenchment notices were served by mail. In other words 
there was no prior warning of the retrenchment, therefore the 
Unions had no time to discuss the merit or demerits of why 
one person or another was on a retrenchment list because 
they were not given sufficient notice. This, said Mr Carter, 
is a completely different situation to the present because 
there has been a notice given to the AWU, the public, the 
Government and the Commission at least nine months ago. 

Mr Carter submitted that the spirit and purpose of the 
1986 agreement has been more than complied with. The 
reason why the 150 workers were retrenched was made 
known to all, including the AWU, and that was unless WMC 
could work its underground workforce on continuous 
shiftwork it would be forced to restructure the Kambalda 
mines to down-scale from 33,000 tonnes to approximately 

25,000 tonnes per annum. This reduction was the result of 
a refusal to work continuous shiftwork. The simple situation 
is that it was well known that continuous mining was 
necessary for the maintenance of the pre-existing level of the 
workforce. 

Parts of the workforce became surplus when continuous 
mining was refused and the workers of their own free will 
opted to take retrenchment. The Company was obliged to 
give the Union three months notice, it did more than that. 
It was obliged to give the workers one months notice, it did 
that. The situation was now that WMC could not put 150 
people back on the site because there are no jobs for them. 
Everyone was adequately informed and every effort was 
made to inform the workers involved because it was in 
WMC's and everyone's interest to try and maintain the jobs. 

Insofar as the claim for variation to the agreement for CPI 
adjustments on the retrenchment payments is concerned, Mr 
Carter submitted there was by intention no escalation 
provision in the agreement. The document was negotiated 
in 1986 when WMC had lost over $25 million in production 
after six weeks of total shutdown through a strike and there 
was intense pressure within the Company to negotiate a 
redundancy agreement at any cost. The result was the 1986 
agreement was very generous. It is still better than many 
other agreements made subsequently, it was just too late 
now to change the terms of the agreement negotiated in 
1986, to go back five years and ask for an increase. It was 
open to the AWU to do something about the redundancy 
agreement after the Redundancy and Technological Change 
Case (pp cit), however it did nothing. It was not valid to 
compare what had been done in the Kalgoorlie Consolidated 
Gold Mines Case (op cit) where there was only a handful 
of workers concerned. Mr Carter also pointed out that under 
the agreement from 36 to 48 months of service and 
thereafter, each worker is entitled to a payment for pro-rata 
long service leave. This is a unique provision where workers 
at Kambalda are entitled to pro-rata long service leave after 
three year's service, something which, according to Mr 
Carter, does not happen in any other part of the country. Mr 
Carter addressed the origins of some of the other payments 
specified in the Agreement and indicated that they were 
extracted from WMC by the Union negotiators in a situation 
where it was unable to resist. Finally, the agreement stands 
up in 1991 equally as it did in 1986. There were no grounds 
to the issue of the Orders sought by the Unions. 

I now turn my attention to the submissions of the parties 
in Application 1012 of 1991. 

In his opening Mr Cuomo advised the Commission that 
the matter for determination arises following the Decision 
brought down on the 26th of July 1991 in which the 
Commission had made various findings. At that stage the 
AWU made it clear precisely what it thought was the most 
appropriate method of compensating and remunerating 
contract workers for changes in the work arrangements 
resulting from continuous mining at the Revenge Mine. Mr 
Cuomo conceded that the Commission had implemented a 
roster system of a seven day nature and made amendments 
to the Hours Clause to allow work to go on in a fashion 
which had previously not been practiced on the site. Mr 
Cuomo suggested that the existing contract rates are based 
upon the current length of the working day and if it is to be 
extended, the question needs to be answered regarding the 
basis on which the payments are to be made. It was essential 
that a worker must be able to see what he is being 
compensated for, the disabilities he is receiving and 
therefore, because that is not apparent, there are issues which 
need to be canvassed. These issues included not only a 
longer day and Saturday and Sunday work which was 
necessitated by the seven day shift, but what to do with the 
21st shift. 

It was at this time that Mr Carter raised strong objections 
to the AWU's approach. He said that the application was 
restricted to the question of arbitration on a claim for $40 
for Sunday work and nothing else. The Commission, by 
reference to the Decision of the 26th of July 1991 canvassed 
the history of its findings which in effect said to the parties 
that they should negotiate a result under a number of options 
the Commission had proposed. If that were unsuccessful 
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they should advise the Comtnission of matters which needed 
to be resolved. Mr Carter suggested that even though the 
comments in the Commission's Decision appeared to 
broaden the claim that the power to do so was not available 
to it. The Commission could not, of its own motion, hear 
anything other than the claim which was before it and the 
claim was $40 for Sunday work and nothing else. Mr Carter 
suggested that there would be denial of natural justice to 
WMC if the application were amended to allow other issues 
to be canvassed. 

The hearing was adjourned to allow the AWU Counsel 
to take instructions. On resumption, the Commission was 
informed that it had been the intention of the AWU to settle 
issues which were between the parties in relation to the 
matters that were the subject of the application explicitly 
and which had received consideration in the Decision of the 
Commission. It also wished to examine the issues that are 
implicitly part of the debate and out of necessity, given the 
Decision of the Commission, had arisen out of the 
application. Those issues were numerous and complex. Mr 
Carter had reacted to the position that had put him in. It was 
in Mr Cuomo's submission, not the wish of the AWU, to 
either move the Commission to exceed its jurisdiction as 
there appeared to be some danger of that happening, or was 
it the aim of the AWU to put propositions by way of 
surprise. However, is was of the view that the determination 
of the issue of Sunday work in isolation of all the other 
issues that are raised by the new system of work would not 
be in the interests of the parties. The AWU therefore sought 
leave to withdraw the claim for Sunday work on the basis 
that it would in the near future, file an application outlining 
all its desires in the hope that it be a more appropriate 
vehicle through which the issues might be resolved in full 
once and for all. 

Mr Carter objected to the withdrawal on the basis that 
there is no real ground to it. There was nothing to prevent 
the matter of Sunday work proceeding and if the AWU 
wished to make a fresh application on other matters, it could 
do so. However, WMC could see no relevance to that in 
respect to this instant matter. The Commission adjourned the 
proceedings to consider the motion for withdrawal. 

My response to these submissions and to the various 
motions for Orders are as follows. I deal first with the 
matters arising out of the retrenchment agreement. I have 
embarked upon this exercise by way of a Memorandum of 
Matters for Determination pursuant to Section 44 of the Act. 
On the face of it, it may seem that the Orders sought are for 
purposes of enforcement of an agreement and I need to 
comment upon that. First, the parties urge upon me that the 
process being adopted in this case is a review on merit of 
arrangements which effect workers currently involved in a 
dispute at Kambalda. It is not by way of enforcement of a 
pre-existing agreement. I understand them to be saying that 
if a decision on merit is to be made then the basis upon 
which that decision ought rest is in the writing which was 
made in 1986.1 need to further record that the arrangement 
between the parties in 1986 is not registered in this 
Commission nor, I might say for the record, does it appear 
to have the necessary ingredients which would make it 
enforceable anywhere else. For instance, one need only look 
to that page which nominates the parties, there is no Union 
party named with particularity, the document is signed by 
Mr R. L. Meecham 'for and on behalf of the Unions'. It is 
because of the nature of the 'agreement', I believe, that I can 
exercise the jurisdiction conferred by Section 44 and 
determine this matter between the parties, not as a question 
of enforcement but as a determination of what is fair and just 
between the parties given that they both agree that the 
parameters set out in the agreement are ones which are 
relevant and ought to be given weight in the current dispute. 

I turn first to the key issue which is the alleged failure by 
WMC to give three months notice to the Union. Many of 
the other complaints flow from this alleged failure. In my 
Reasons of the 26th of July 1991, I set out in detail the 
history of the disputes as they had come to the Commission. 
There were a number of applications before the Commission 
for conference, as far back as the 24th of May 1991. It was 
at that time that the Commission had received a briefing 

about WMC's intentions. This information is, in part, 
recorded in my Reasons for Decision of the 26th of July 
1991. On page 2, the last paragraph mentions that WMC's 
intentions concerning continuous mining have been in the 
public domain since February 1990 when the first meetings 
were conducted with employees to canvass the issues. There 
were a series of negotiations thereafter, and early in 1991 
a representative committee was formed to commence 
negotiations on continuous mining. Various industry publi- 
cations and the financial press gave attention to the issue. 
The AWU had been a willing participant in the discussions. 
I suppose it could be said that at no time did WMC 
specifically write to the AWU and advise that it was giving 
notice pursuant to paragraph 3 of the Procedure for Future 
Redundancies of the likelihood of a future intention to 
retrench. However, that can only be a technical breach. 

The repercussions of failure to introduce the continuous 
mining system were well known for at least a year before 
the event. The Commission was told that 50 to 60 workers 
had been carried surplus to requirement for well over a year 
before the Revenge Mine exemption from the MRA was 
approved by the Government. This information was well 
known to the parties. It follows that if the Revenge Mine 
exemption had not been approved there would have been a 
surplus of at least 50 to 60 workers and if the Company's 
intentions for Longshaft, Junction and other shafts for 
continuous mining were not eventually to be fulfilled and 
down-scaling occurred, then obviously there would be even 
a greater surplus. It was made clear in submissions by Mr 
Carter, that notwithstanding notice to the Deputy Premier 
that it did not intend to continue with its continuous mining 
attempts in the face of failure to the Government to amend 
the MRA, that it was nevertheless still the Company's 
objective to introduce continuous mining and that the 
preferred sequence for introduction was Revenge Shaft first 
and Long Shaft next with the others to follow. 

All in all there can be no complaint that adequate notice 
has not been given. The precise terms of paragraph 4 have 
not been followed but the Company's explanation is one 
which is understandable in the circumstances. The 1986 
agreement is obviously not designed for the situation that 
presents now. It seems that 150 workers have been made 
redundant, there is no quarrel from the AWU with this 
number. As I understand it the 150 include a variety of 
disciplines across the normal workforce and it is quite 
obvious that the requirements of paragraphs (a) and (b) of 
Part 4 of the agreement could not have application in such 
circumstances. 

Insofar as the movement of money amounts in Part 5 are 
concerned, my general reaction is that I have received no 
different information to that which presented me with the 
dilemma I faced in the Kalgoorlie Mining Associates Case 
(op cit). Even though WMC was directly involved in the 
negotiation of the 1986 payments, I was not told the basis 
of them during the current argument. I am therefore in the 
same position as I was before. All WMC submits is that it 
was forced to pay a large amount of money, larger by 
implication than it would have liked to have paid, because 
of the situation it found itself in. It says also that it is 
burdened with the necessity to pay long service leave after 
36 months, this by virtue of a Decision by the Commission. 
If anything, this information detracts from the argument that 
there should be no increase to compensate for the loss in 
money values which after all, is the implication of WMC's 
opposition to the variation. I say this because already, if part 
of the package for retrenchment is based upon pro-rata long 
service leave, it will have to be paid at current rates which 
have obviously been indexed from 1986 to date. Therefore 
there already has been a factor in the total money to be paid 
which has been subject to adjustment for reinstatement of 
money values, a part I might say which constitutes, at least 
in the case of employees with the longer periods of service 
in the Schedule, a considerable proportion of the total 
amount to be paid. WMC compares the payments with the 
payments which would be produced under the Metal Trades 
(General) Award redundancy provisions and says they are 
higher. They obviously bear a different relationship now to 
the Metal Trades Award than they bore in 1986, simply 
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because the Metal Trades (General) Award has been 
increased since that time, therefore it is not untoward, out 
of order or contrary to the Wage Principles to reinstate that 
value. That part of the AWU claim will be allowed in the 
circumstances identied later in these Reasons. 

Before recording my conclusions, there are some general 
comments I feel obliged to make in the circumstances. In 
my Reasons on the 26th of July 1991,1 urged the parties to 
resolve these issues amongst themselves in the way they 
have done for many years. Firstly because they have the 
most knowledge and 1 suggest, skill, to determine payments 
which eminate from a complicated working system. Sec- 
ondly, 1 mentioned that it would be a backward step on the 
attempts to introduce enterprise bargaining across the 
spectrum of industry if these parties, who had so much 
practice at the concept, were unable to reach an equitable 
solution to their problem by themselves. Those hopes were 
forlorn, however, these parties do not seem to wish to fix 
this problem between them. Whenever suggestions have 
been put forward as to ways they might handle the issue 
between them, there have been invariably reasons why those 
suggestions are unacceptable. The parties seem more 
interested in counter punching with each other than 
resolving the debate. 

It must be said, and said clearly, that there is absolutely 
no legitimate ground to oppose the introduction of continu- 
ous mining. My Reasons for Decision of 26 July 1991 
canvass in detail the issues that need to be considered. There 
is no occupational health or safety reason which has been 
presented which would say that the continuous mining 
system can not work on those grounds. The Exemption 
Orders that have been granted and to which I referred to in 
my Reasons on the 26th of July 1991, contain what has come 
to be an extensive code in that respect. It seems that the 
objection of the workforce is more based on social grounds 
than any other reason. If that be the case, as I have found 
in my 26th of July 1991 Decision, there has been a change 
and the value of that change can be assessed, given the 
goodwill of the parties. 1 fail to understand why the 
Commission was not allowed to proceed on the 4th of 
December 1991 to determine the extant issues. The only- 
explanation is that again, the parties were maneuvering for 
their best tactical situation, WMC only wishing to determine 
the question of Sunday work, and the Union wishing to 
address all of the issues. The motion by WMC which sought 
to restrict the hearing to the question of Sunday work on the 
basis that it would be a denial of natural justice for the 
Commission to do otherwise, forced a situation where the 
AWU could do nothing other than either seek a variation to 
the current application or file a fresh one. There are obvious 
jurisdictional dangers in the first course unless it was by 
agreement. My view of the matter was, and is, that if WMC 
think that the AWU's claim for additional remuneration 
other than Sunday work is so outrageous then it should be 
easily exposed as so in proceedings before the Commission. 
The reality is that if continuous mining is to be introduced 
generally at Kambalda the issues will have to be addressed 
at some time and determinations made. 

It also must be said that there are substantial matters of 
public interest arising from this dispute. These matters have 
two dimensions. The first is that WMC has indicated to the 
Government that it will make substantial investments in 
Kambalda operations as well as at to its refinery and smelter 
if the continuous mining process can be introduced. Failure 
to introduce the system makes the cost of the ore 
internationally uncompetitive and therefore a bar to such 
investment. The employment situation in this State needs no 
recitation in this document. The Commission as otherwise 
constituted in the 1991 State Wage Case and in other 
Decisions has drawn attention to its grave concerns about 
this. The investment of the sums of money proposed by 
WMC and the multiplier effect from them mean a 
substantial stimulus to economic activity in Western 
Australia and for that reason alone, such investments should 
on the face of it be supported. The second dimension of the 
public interest side of the issue is that it is clear that under 
existing mining practices that a considerable portion of the 
Kambalda ore body will not be mined. It is in mining 

economic terms not ore for the purposes of reserves. It can 
only be so if it can be mined economically. Our country, 
although rich in resources, cannot afford the luxury of 
leaving such a resource in the ground partially mined and 
therefore unable to be mined economically in the future 
because we fail to adopt reasonable and efficient working 
practices. This means although the Kambalda lifestyle may 
be an attractive one and one to which the workers there have 
been used to for many years, they, like most workers in the 
Australian workforce, will have to face the fact that a change 
to work practices must occur if our country is to survive with 
anything like a reasonable standard of living for all of us. 
That does not mean that if there are changes to work 
practices that there should be no recompense to workers. 
The Structural Efficiency Principle of the Wage Principles 
make it clear that for more efficient work there should be 
more rewards to workers. The amount of those rewards, if 
the parties cannot decide them themselves, must be assessed 
against the background of the existing rates of pay and the 
changes that take place from circumstances under which the 
new work regime is carried out. If these criteria are applied 
to changes in work practice it follows that all who are 
involved benefit but importantly the economy as a whole 
benefits. It seems to me that the loss of jobs for at least 90 
people in this exercise is one which could have been avoided 
and with the suggestions I make later in this Decision, it is 
my hope that at least the remainder of those positions can 
be saved, although it will require the co-operation of not 
only the parties, but the Government as well, to achieve that. 

In deciding how to handle these matters, pursuant to the 
provision of Section 27 of the Act. I requested information 
from the State Mining Engineer (SME) concerning the status 
of any application to introduce continuous mining opera- 
tions at Long Shaft and that if such an application had been 
made, whether it had been considered and whether attached 
to any proposals to grant it, were terms and conditions. I also 
requested advice if any such terms and conditions are the 
same as those prescribed in Mines Regulation (Exemption) 
Order No. 4 of 1991 and that if the conditions for Long Shaft 
are to be different, what the areas of difference are. 

The SME responded confirming that there had been an 
exemption applied for at Long Shaft. That there had been 
consultation with WMC and with the employee representa- 
tives and as a result of that a recommendation for the 
approval of the exemption had been made and lodged with 
the Minister for Mines and Energy. The conditions framed 
for the exemption included those which are identified as 
conditions (a)-(f) in Exemption Order No 4 of 1991 for the 
Revenge Mine but there were four additional conditions. 
The reason for the inclusions was partly related to the 
complex nature of the Long Shaft operation and also to the 
fact that the change would be imposed on an existing 
operation rather than developing a new mine as at Revenge. 

The additional provisions were firstly designed to 
underline a requirement that safety performance is impacted 
upon by lack of safety checks or maintenance services. The 
provision was inserted because the concern was raised in the 
consultation process and has therefore been accounted for. 
There were further provisions to recognise that service, 
maintenance or profession personnel remain underground 
through the shift change for production personnel and 
therefore a provision was made to ensure that they were 
accounted for and remain in designated fresh air bases 
during blasting. The fourth condition was that no employee 
should enter any area until fumes from blasting had been 
effectively cleared. This was to prevent persons referred to 
in the provisions mentioned above, from entering work areas 
until the fumes had been cleared. 

Given the above information, coupled with all of the other 
information I have recited in these Reasons, my Reasons of 
the 26th of July 1991, and my Statement of the 18th of 
November 1991, in response to the applications for Orders 
and to deal with the balance of the dispute, I make the 
following determinations. I will allow the motion for 
withdrawal of Application No 1012 of 1991 and Orders will 
issue which will now complete that application. I do so on 
the basis that the case for withdrawal has been made out and 
that there is no reason to exercise any discretion which may 
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reside on me to refuse the motion. I understand and accept 
that the AWU will make application as foreshadowed by Mr 
Cuomo in the near future. 

In so far as the Orders that are requested in Application 
CR 716 of 1991 are concerned. I am advised that of the 150 
workers who received retrenchment notices, some 80-90 
have left the employment of WMC. It is not contested by 
the AWU that without the introduction of continuous mining 
that there is no work for any of these employees. It is 
therefore inappropriate, if not beyond the power of the 
Commission, to order the withdrawal of retrenchment 
notices unless there is adequate work to be performed. In my 
view, there could be adequate work in the following 
circumstances. I have been told during the progress of this 
dispute that Revenge operations will eventually absorb some 
50 workers, indeed these people were being carried surplus 
for some time by WMC. Revenge has not commenced 
production operations and the amount of workers deployed 
to it is still small, however, it can be expected that the work 
force will gradually build up at the shaft. That in itself would 
not, in the immediate future, provide for adequate work if 
the balance of workers, other than the 90 who have left, 
remain. However, if an exemption is granted for Long Shaft 
to allow continuous mining, then adequate work would soon 
be available. The conditions to the recommendation by SME 
for exemption for Long Shaft are in those areas which are 
relevant for industrial relations purposes, the same as 
Revenge Mine and have been subject to detailed examina- 
tion in my Decision of the 26th of July 1991. The additional 
conditions go to safety and do not have industrial relations 
implications. 

It follows that if an exemption for Long Shaft was 
granted, then there would be grounds to conclude that there 
would be adequate work to be performed by the remaining 
workers until the whole of the issue concerning continuous 
mining at Kambalda is resolved. Those workers could be 
employed on the same terms as set out in the Schedule to 
the Gold Mining Award for those workers employed at 
Revenge Mine and if in due course any additional payments 
are determined then those payments could be made to 
workers employed at Long Shaft in the same way as those 
at Revenge may receive an adjustment in the future. 

All this of course depends upon the willingness of the 
Government to approve the application for exemption from 
the MRA at Long Shaft. In anticipation that the Government 
will do so I therefore intend to issue orders which will 
suspend the retrenchment notices of any worker currently 
employed by WMC at Kambalda for a period of 30 days 
commencing on 11 December 1991. That should be 
adequate time for the Government to decide whether it 
intends to issue an exemption order in these circumstances 
or not. If the exemption order is not issued then it follows 
that there will be no work and the termination notices will 
take effect two days after the end of the 30 day period. 
Should the exemption be granted I would expect that the 
AWU would file forthwith such applications that would 
allow the Commission to deal with all of its claims at 
Kambalda. Applications would be filed to amend both the 
Gold Mining and Nickel Mining Awards as necessary. I do 
not intend to issue any order concerning any ex employee 
of WMC who decided that they would exercise the option 
available to them under Part 6 of the Future Redundancies 
Agreement, that is to terminate at any time during the notice 
period. That is an option that is available to them as 
individuals and once exercised can not be reversed by any 
Order of this Commission. If within 30 days the Government 
declines to issue an exemption under the MRA for Long 
Shaft, liberty will be reserved to WMC to apply to vary 
placitum 2 of the Orders to issue this would of course, allow 
the terminations to proceed. 

Orders will also issue that the amounts specified in the 
Retrenchment Agreement in Part 5 will be increased by an 
amount equivalent to the Consumer Price Index movements 
from March 1986 until the 1st of November 1991. I do not 
intend that any other money amounts in the Retrenchment 
Agreement will be increased. It is my view that there is 
jurisdiction for the Commission on the authority of the Full 
Bench of the Transport Workers' Unions of Australia v. 

Kounis Metals (1991 71 WAIG 2766) to order the variation 
to the retrenchment payments to be made to all employees 
who have left the service of WMC as a result of 
retrenchment notices issued on or about the 13th of 
November 1991 and my Order will so provide. The 
entitlements will only be available on application by each 
worker; the applications will have to be made within 30 days 
of the date of the Order. 

The Company has not failed to comply in substance with 
the other provisions of the Retrenchment Agreement upon 
which the AWU seeks Orders and for the reasons I set out 
previously, no Orders on those claims will issue. 

Appearances: Mr M D Cuomo, of Counsel, and Mr B 
Wilson appeared for the Australian Workers Union. 

Mr S J Carter appeared on the behalf of Western Mining 
Corporation Limited. 

Mr C Mitchell appeared in Application No. 1012 of 1991 
on behalf of respondents other than Western Mining 
Corporation Limited. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
No. 1522 of 1991. 

Nickel Mining and Processing Award 
No 18 of 1975. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Kalgoorlie Mining Associates & Others. 

No. 1012 of 1991. 
Gold Mining Consolidated Award, 1980. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Western Mining Corporation Limited & Others. 

No. CR 716 of 1991. 
COMMISSIONER J F GREGOR. 

11 December 1991. 
Order. 

HAVING heard Mr M D Cuomo, of Counsel, and Mr B 
Wilson on behalf of the Australian Workers Union, West 
Australian Branch, Industrial Union of Workers and Mr S 
J Carter on behalf of Western Mining Corporation and Mr 
C Mitchell on behalf of other Respondents the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

1. That leave to withdraw Application No. 1012 of 
1991 be and is hereby granted. 

2. That each employee who was advised of retrench- 
ment from the service of Western Mining Corpo- 
ration by notice given on or about 13 November 
1991 shall have such period of notice suspended 
for 30 days from the date hereof. 

3. Any employee who is engaged in work under a 
continuous mining regime on Long Shaft shall 
receive the entitlements prescribed in Order No. 
1012 of 1991 of 13 August 1991 for employees 
engaged at the Revenge Mine until such time as 
an Order dispositive of the dispute on renumera- 
tion to be paid during continuous mining at 
Kambalda issues. 

4. That from 13 November 1991 the amount paid to 
any employee retrenched shall be in accordance 
with the attached schedule provided any employee 



who has terminated his/her contract of service 
pursuant to Part 6 of the document 'Procedure For 
Future Redundancy' shall be entitled to the 
benefits of this Order provided further that 
application is made by him/her in writing to 
Western Mining Corporation within 30 days of the 
day of this Order. 
That in the event no exemption from the Mines 
Regulation Act is granted within 30 days of the 
date hereof leave is reserved to Western Mining 
Corporation to apply to delete placitum 2 hereof. 

(Sgd.) J.F. GREGOR, 
Commissioner. 

Schedule. 
Service Years 1991 Payment 

■s 
0-12 months service 3436 
12-24 months service 4123 
24-36 months service 4810 
36-60 months service + pro-rata long 

service leave 4810 
60-96 months service + pro-rata long 

service leave 6184 
96-120 months service + pro-rata long 

service leave 6871 
120 months and over + pro-rata long 

service leave 9620 

HAIRDRESSERS AWARD 1989 
No. A 32 of 1988. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lowick Pty Ltd and Others 

and 
The West Australian Hairdressers' and Wigmakers' Em- 

ployees' Union of Workers. 
No. 66 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
13 March 1992. 

Order. 
HAVING heard Ms M. Vincent on behalf of the Applicant 
and Mr R.L. Backshall on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Hairdressers Award 1989 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 3rd day of 
February, 1992. 

(Sgd.) G.G. HALLIWELL, 
[U.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete the words and 

numbers "First Schedule —Apprentices' Hours of Work 
Schedule — 1990" where they appear and insert the follow- 
ing in lieu thereof— 

First Schedule —Apprentices' Hours of Work Sched- 
ule, 1992 

2. First Schedule: Delete this schedule and insert the 
following in lieu thereof— 

First Schedule. 
1. —Title. 

This schedule shall be known as the "Apprentices' 
Hours of Work Schedule, 1992". 

2. —Arrangement. 
1. Title 
2. Arrangement 
3. Incidence 
4. Term 
5. Hours 
6. Wages 

3. —Incidence. 
The terms of this Schedule shall apply to employees 

of the employers hereinafter named in Western 
Australia where employment is covered by this Award 
and when the Award is inconsistent with the terms of 
this Schedule, this Schedule shall prevail. In particular 
Clause 6. —Hours of the Award shall have no applica- 
tion to Apprentices or Probationers covered by this 
Schedule and Clause 9. —Wages of the Award shall 
have no application to employees covered by this 
Schedule. 

This Schedule shall apply to the following employ- 
ers: 

Lowick Pty Ltd, Shop 40, Carousel Shopping 
Centre, Albany Highway, Cannington WA 6107. 

Regent Enterprises Pty Ltd, 138 Murray Street, 
Perth WA 6000. 

Simone Tatham, 138A Murray Street, Perth 
WA 6000. 

4.-Term. 
This Schedule shall operate on and from 3 February 

1992 and shall remain in force until 31 December 1992 
and shall cease to have effect thereafter. 

5. —Hours. 
(1) The provisions of this clause shall only apply to 

First Year and Stage 1 Apprentices and Probation- 
ers covered by this Schedule. 

(2) The ordinary hours of work shall be 76 per 
fortnight between the hours of 8.00am and 6.00pm 
Monday to Friday and 8.00am to 5.00pm on 
Saturday and between 6.00pm and 9.00pm on 
days of late night trading. 

(3) Probationers, 1st Year Apprentices and Stage 1 
Apprentices: 

The ordinary hours of work for a probationer, 
first year or stage one apprentice may be worked 
at the option of the employer on any or all days 
of the fortnight (Sundays excepted). 

6. — Wages. 
(1) The minimum wage payable per week for ordinary 

hours to employees bound by this Schedule shall 
be as follows: 

Rate 
Apprentices Per Week 
Four Year Term 
First six months 115.43 
Second six months 131.92 
Three Year Term 
First Year 164.90 

(2) Probationers 
A Probationer shall be paid a rate no less than 

that which he/she would receive on becoming an 
Apprentice. 

(3) Adult Apprentices 
Any Apprentice over the age of 21 years shall 

be entitled to be paid the minimum adult rate as 
prescribed by the Western Australian Industrial 
Relations Commission from time to time. 
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(4) (a) All ordinary hours worked on Thursday 
between 6.00pm and 9.00pm and on Saturday 
shall be paid for at the rate of time and one 
half. 

(b) In addition to the provisions of subclause (a) 
the following amounts shall be paid for each 
hour worked between 1.00pm and 5.00pm on 
Saturday: 
Four Year Term Per hour 

$ 
First six months 1.75 
Second six months 2.00 
Three Year Term 
First Year 2.50 

3. Schedule 'A': Delete this schedule and insert in lieu 
thereof the following: 

Schedule 'A'. 

HEALTH CARE INDUSTRY (PRIVATE) 
SUPERANNUATION AWARD 1987 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Aboriginal Medical Service. 
No. 209 of 1989. 

COMMISSIONER J.F. GREGOR. 
3 March 1992. 

HAVING heard Ms S. Mayman on behalf of the Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch: 
Mr R. Krygsman on behalf of the Australian Nursing 
Federation Industrial Union of Workers, Perth and Mr M. 
O' Connor on behalf of the Respondents for whom a warrant 
to appear was filed, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the health Care Industry (Private) Superannua- 
tion Award 1987 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th February 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.— Arrangement: Immediately following 

Clause 9. —Employee entry into Fund, insert the following 
schedules: 

Schedule 'A' 
Schedule 'B' 

2. Clause 6.— Operative Date: Delete this clause and 
insert in lieu thereof the following: 

6. —Operative Date. 
This Award shall apply from 1 July 1988 except for 

those employees employed pursuant to the Hospital 
Workers (Cleaning Contractors—Private Hospitals) 
Award (No. R 2 of 1977) to whom this award shall 
apply from 11 January 1989 and for those employees 
employed pursuant to the Aboriginal Medical Service 
Employees' Award (No. A26 of 1987) and the Nurses' 
(Aboriginal Medical Services) Award No. A23 of 1987 
to whom this award shall apply from the beginning of 
the first pay period commencing on or after the 27th 
of February 1992. 

St. John of God Hospital, 
Cambridge Street, 
Subiaco WA 6008 
St. Anne's Mercy Hospital 

Inc., 
Thirlmere Road, 
Mt. Lawley WA 6050 
St. Michael's Nursing Home, 
53 Wasley Street, 
North Perth WA 6006 

Homes of Peace (Inc.), 
Thomas Street, 
Subiaco WA 6008 

Anglican Homes (Inc.), 
416 Stirling Highway, 
Cottesloe WA 6011 

R.S.L. War Veterans Home, 
51 Alexander Drive, 
Mt. Lawley WA 6050 

United Health Services, 
320 Lord Street, 
East Perth WA 6004 

Carnarvon Medical Service 
Aboriginal Corporation, 

PO Box 278, 
Carnarvon WA 6701 

Bethesda Hospital Inc., 
25 Queenslea Drive, 
Claremont WA 6010 
South Perth Community 

Hospital Inc., 
South Terrace, 
Como WA 6152 
Association for the Blind of 

W.A. (Inc.) 
61 Kitchener Avenue, 
Victoria Park WA 6100 
The Spastic Welfare Association 

of WA (Inc), 
Bradford Street, 
Mount Lawley WA 6050 
Catholic Homes for the Aged 

(Inc.), 
29 Goderich Street, 
East Perth WA 6000 
Silver Chain Nursing 

Association (Inc.), 
6 Sundercombe Street, 
Osborne Park WA 6017 
Broome Regional Aboriginal 

Medical Service, 
PO Box 867, 
Broome WA 6725 
East Kimberley Aboriginal 

Medical Service, 
PO Box 622, 
Kununurra WA 6743 

Geraldton Regional Aboriginal Kalgoorlie Aboriginal Services, 
Medical Service, PO Box 713, 

PO Box 1689, Kalgoorlie WA 6430 
Geraldton WA 6530 
Kimberley Aboriginal Medical Mawarnkurra Medical Service, 

Service Council, PO Box 59, 
PO Box 867, Roebourne WA 6718 
Broome WA 6725 
Ngaanyatjarra Health Service, Nagangganwili Medical Service, 
PO Box 2189, 
Alice Springs NT 5750 
Perth Aboriginal Medical 

Service, 
154 Edwards Street, 
East Perth WA 6004 

PMB 
Wiluna WA 6646 
Yurivungi Medical Service, 
PO Box 116, 
Halls Creek WA 6770 

INDUSTRIAL SPRAY PA I NIT N G AND 
SANDBLASTING AWARD 1991 

No. A 33 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers 

and 
Blastcoaters Pty Ltd and Others. 

No. 52 of 1992. 
SENIOR COMMISSIONER G.G. HAITI WELL. 

19 March 1992. 
Order. 

HAVING heard Ms J. Harrison on behalf of the Applicant 
and Mr B. Dartinail on behalf of Ferro Clean Industries and 
Mr K. Dwyer on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Industrial Spraypainting and Sandblasting 
Award 1991 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
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the beginning of the first pay period commencing on 
or after the 5th day of March 1992. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 8. —Rates of Pay: Delete subclauses (1), 

(4)(a)(i) and (5) of this clause and insert the following in lieu 
thereof: 

(1) The weekly rate of pay is as follows: 
Painter, spraypainter, shotblaster, 

sandblaster or employee performing 
two or more of those functions $458.66 

(4) Underground Allowance 
(a) (i) Subject to paragraph (b) hereof, an 

employee required to work underground 
shall be paid an allowance of $7.70 per 
week in addition to any other amount 
prescribed for such employees else- 
where in this award. 

(5) Leading Hands 
(a) A person specifically appointed to be a 

leading hand shall be paid at the rate of the 
undermentioned additional amounts in accor- 
dance with the number of persons in his/her 
charge: 

Wkly Rate 
Base per 
Rate Hour 

$ $ 
(i) In charge of not more 

than one person 10.00 0.27 
(ii) In charge of 2 and not 

more than 5 persons 22.30 0.61 
(iii) In charge of 6 and not 

more than 10 persons 28.30 0.77 
(iv) In charge of over 10 

persons 37.70 1.02 
(b) The hourly rate prescribed in paragraph (a) 

hereof is calculated to the nearest cent (less 
than half a cent to be disregarded) by 
multiplying the weekly base amount by 52 
and dividing the result by 50.4 and by 
dividing the amount by 38. 

2. Clause 9. —Special Rates and Provisions: Delete this 
clause and insert the following in lieu thereof: 

9. —Special Rates and Provisions. 
(1) In addition to the rates otherwise prescribed in this 

Award, the following rates shall be payable to 
employees covered by the said Award: 

(a) Insulation 
An employee handling charcoal, pumice, 

granulated cork, silicate of cotton, insulwool, 
slag wood, limpet fibre, vermiculite or other 
recognised insulating material of a like 
nature or working in the immediate vicinity 
so as to be affected by the use thereof 44 
cents per hour or part thereof. 

(b) Hotwork 
An employee who works in a place where 

the temperature has been raised by artificial 
means to between 35 degrees and 54 degrees 
Celsius —44 cents per hour or part thereof, 
exceeding 54 degrees Celsius 43 cents per 
hour or part thereof. 

Where such work continues for more than 
two hours, the employee shall be entitled to 
20 minutes rest after every two hours work 
without loss of pay, not including the special 
rate provided by this paragraph. 

(c) Cold Work 
An employee who works in a place where 

the temperature is lowered by artificial 
means to less than zero degrees Celsius shall 
be paid 36 cents per hour. 

Where such work continues for more than 
two hours, the employee shall be entitled to 
20 minutes rest after every two hours work 
without loss of pay, not including the special 
rate provided by this paragraph. 

(d) Confined Space 
An employee required to work in a 

confined space shall be paid 44 cents per 
hour or part thereof. 

("Confined Space" means a place the 
dimensions or nature of which necessitate 
working in a cramped position or without 
sufficient ventilation.) 

(e) Swing Scaffold 
(i) an employee required to work from any 

type of swing or any scaffold suspended 
by rope or cable, bosun's chair, or 
suspended scaffold requiring us of steel 
or iron hooks or angle irons shall be paid 
the appropriate allowance set out below 
corresponding to the storey level at 
which the anchors or bracing, from 
which stage is suspended, has been 
erected. 

Such allowance shall be paid for the 
minimum of four hours' work or part 
thereof until construction work (as de- 
fined) has been completed. 

Height of First Four Each Ad- 
Bracing Hours ditional 

Hour 
0-15 storeys 2.58 0.53 
16-30 storeys 3.31 0.69 
31-45 storeys 3.91 0.80 
46-60 storeys 6.42 1.33 
Greater than 60 
storeys 8.18 1.69 

(ii) Payments contained in this subclause 
are in recognition of the disabilities 
associated with the use of swing scaf- 
folds. 

(iii) For the purpose of Clause 9(l)(e)(i) 
hereof: 

"Completed" means the 
building is fully functioning 
and all work which was part of 
the principal contract is com- 
plete. 

"Storeys" shall be given the 
same meaning as the storey 
level in Clause 10(2) of this 
Award. 

(f) Wet Work 
An employee working in any place where 

water is continually dripping on him/her so 
that clothing and boots become wet, or where 
there is water underfoot, shall be paid 36 
cents per hour whilst so engaged. 

(g) Dirty Work 
An employee engaged on unusually dirty 

work shall be paid 36 cents per hour. 
(h) Towers Allowance 

An employee working on a chimney stack, 
spire, tower, radio or television mast or 
tower, air shaft (other than above ground in 
a multi-storey building), cooling tower or 
silo, where the construction exceeds 15 
metres in height shall be paid 36 cents per 
hour for all work above 15 metres, and 36 
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cents per hour for work above each further 15 
metres. 

Provided that any similarly constructed 
building, or a building not covered by Clause 
10. —Multi-Storey Allowance, which ex- 
ceeds 15 metres in height may be covered by 
this subclause, or by that clause by agreement 
or where agreement is not reached, by 
determination of the Commission. 

(i) Toxic Substances 
(i) An employee required to use toxic 

substances shall be informed by the 
employer of the health hazards involved 
and instructed in the correct and neces- 
sary safeguards which must be observed 
in the use of such materials. 

(ii) Employees using such materials will be 
provided with and shall use all safe- 
guards as are required by Clause 27.— 
Protection of Employees and the appro- 
priate Government authority or in the 
absence of such requirement such safe- 
guards as are defined by a competent 
authority or person chosen by the union 
and the employer. 

(iii) Employees using toxic substances or 
materials of alike nature shall be paid 44 
cents per hour. Employees working in 
close proximity to employees so en- 
gaged shall be paid 36 cents per hour. 

(iv) For the purpose of this paragraph toxic 
substances shall include epoxy based 
materials and all materials which in- 
clude or require the addition of a 
catalyst hardener and reactive additives 
or two pack catalyst system shall be 
deemed to be materials of a like nature. 

(j) Fumes 
An employee required to work in a place 

where fumes of sulphur or other acid or other 
offensive fumes are present shall be paid 
such rates as are agreed upon between 
him/her and the employer; provided that, in 
default of agreement, the matter may be 
referred to a Board of Reference for the 
fixation of a special rate. 

Any special rate so fixed shall apply from 
the date the employer is advised of the claim 
and thereafter shall be paid as and when the 
fume condition occurs. 

(k) Asbestos 
Employees required to use materials con- 

taining asbestos or to work in close proximity 
to employees using such materials shall be 
provided with and shall use all necessary 
safeguards as required by the appropriate 
occupational health authority and where such 
safeguards include the mandatory wearing of 
protective equipment (i.e. combination over- 
alls and breathing equipment or similar 
apparatus) shall be paid 44 cents per hour 
extra whilst so engaged. 

(1) Furnace Work 
An employee engaged in the construction 

or alteration or repairs to boilers, flues, 
furnaces, retorts, kilns, ovens, ladles and 
similar refractory work shall be paid 95 cents 
per hour. This additional rate shall be 
regarded as part of the wage rate for all 
purposes. 

(m) Acid Work 
An employee required to work on the 

construction or repairs to acid furnaces, acid 
stills, acid towers and all other acid resisting 
brickwork shall be paid 95 cents per hour. 

This additional rate shall be regarded as part 
of the wage rate for all purposes. 

(n) Roof Repairs 
Employees engaged on repairs to roofs 

shall be paid 44 cents per hour. 
(o) Underground Allowance 

(i) An employee required to work under- 
ground for no more than four days or 
shifts in an ordinary week shall be paid 
$1.54 a day or shift in addition to any 
other amount prescribed for such em- 
ployees elsewhere in this award. 

Provided that an employee required 
to work underground for more than four 
days or shifts in an ordinary week shall 
be paid an underground allowance in 
accordance with the provisions of sub- 
clause (3) of Clause 8. —Rates of Pay. 

(ii) Where a shaft is to be sunk to a depth 
greater than 6 metres the payment of the 
underground allowance shall commence 
from the surface. 

(p) First Aid 
An employee who is qualified to provide 

first aid and who is appointed by his/her 
employer to carry out first aid duties in 
addition to his/her usual duties shall be paid 
$1.52 per day. 

(q) Fireproofing spray: An employee using a 
fireproof or composition spray shall be paid 
an additional 36 cents per hour whilst so 
engaged. 

(r) Height Work: An employee working on any 
structure at a height of more than nine metres 
where an adequate fixed support not less than 
0.75 metres wide is not provided, shall be 
paid 33 cents per hour in addition to ordinary 
rates. This subclause shall not apply to an 
employee working on a bosun's chair or 
swinging stage. 

This provision shall not apply in addition 
to the Towers Allowance prescribed in 
paragraph (h) of this subclause. 

(s) Brewery Cylinders —Painters: A painter in 
brewery cylinders or stout tuns shall be 
allowed 15 minutes' spell in the fresh air at 
the end of each hour worked by him/her. 

Such 15 minutes shall be counted as 
working time and shall be paid for as such. 
The rate for working in brewery cylinders or 
stout tuns shall be at the rate of time and 
one-half. When an employee is working 
overtime and is required to work in brewery 
cylinders and stout tuns he/she shall, in 
addition to the overtime rate payable, be paid 
one half of the ordinary rate payable as 
provided by Clause 8. —Rates of Pay of this 
award. 

(t) Certificate Allowance: A tradesman who is 
the holder of a scaffolding certificate or 
rigging certificate issues by the Department 
of Occupational Health, Safety and Welfare 
and is required to act on that certificated 
person shall be paid an additional 36 cents 
per hour. 

Provided that this allowance shall not be 
payable cumulative on the allowance for 
swing scaffolds. 

(u) Spray Application: An employee engaged on 
all spray applications carried out in other 
than a properly constructed booth approved 
by the Department of Occupational Health, 
Safety and Welfare shall be paid 36 cents per 
hour extra. 
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(v) Spray Painting: 
(i) Lead paint shall not be applied by a 

spray to the interior of any building and 
no surface painted with lead paint shall 
be rubbed down or scraped by a dry 
process. 

(ii) All employees applying paint by spray- 
ing shall be provided with full overalls 
and head covering and respirators by the 
employer. 

(iii) Where from the nature of the paint or 
substance used in spraying a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substances used by an 
employee in spray painting, the em- 
ployee shall be paid a special allowance 
of $1.01 cents per day. 

(2) Conditions Respecting Special Rates 
(a) The special rates prescribed in this award 

shall be paid irrespective of the time at which 
work is performed and shall not be subject to 
any premium or penalty conditions. 

This limitation does not apply to the "All 
Purpose special rates" prescribed in para- 
graphs (1) and (m) of subclause (1) of this 
Clause. 

(b) Where more than one of the above rates 
provides payments for disabilities of substan- 
tially the same nature then only the highest 
of such rates shall be payable. 

(3) (a) The employer shall supply a safety helmet 
for each of his/her employees requesting one 
on any job where, pursuant to the regulations 
made under the Occupational Health, Safety 
& Welfare Act 1984, an employee is required 
to wear such helmet. 

(b) Any helmet so supplied shall remain the 
property of the employer and during the time 
it is on issue the employees shall be 
responsible for any loss or damage thereto, 
fair wear and tear attributable to ordinary use 
excepted. 

(4) Attendants on Ladders 
No employee shall work on a ladder at a height 

of over six metres from the ground when such 
ladder is standing in any street, way or lane where 
traffic is passing to and fro, without an assistant 
on the ground. 

(5) Electrical Sanding Equipment 
The use of electrical sanding machines, electri- 

cal wire brushes or other electrical equipment for 
sanding down paint work shall be governed by the 
following provisions — 

(i) The weight of each such machine shall not 
exceed six kilograms. 

(ii) Every employer operating any such machine 
shall endeavour to ensure that each such 
machine, together with all electrical leads 
and associated equipment, is kept in a safe 
condition and shall, if requested so to do by 
any employee, but not more often than once 
in any four weeks, cause the same to be 
inspected under the provisions of the Elec- 
tricity Act and the regulations made thereun- 
der. 

(iii) Employers shall provide and supply respira- 
tors of a suitable type, to each employee and 
shall maintain same in an effective and clean 
state at all times. Where respirators are used 
by more than one employee, each such 
respirator shall be sterilised or a new pad 
inserted after use by each such employee. 

(iv) Employers shall also provide and supply 
goggles of a suitable type. Provided that 

goggles with celluloid lenses shall not be 
regarded as suitable. 

(v) All employees shall use the protective equip- 
ment supplied when using electrical sanding 
machines of any type. 

(6) Adequate precautions shall be taken by all 
employers for the safety of employees employed 
on the retaining walls of dams. Any dispute as to 
the adequacy of precautions taken shall be referred 
to the Board of Reference. 

(7) The Secretary or any authorised officer of the 
union shall have the right to visit any job for the 
purpose of ascertaining whether work is being 
performed in accordance with the provisions of 
the Occupational Health, Safety and Welfare Act 
1984, and any regulations made thereunder. 

Should he/she be of the opinion that the work 
being carried out is not in accord with those 
provisions the Secretary or any authorised officer 
of the union shall inform the employer and the 
employees concerned accordingly and may report 
any alleged breach of the Act or the regulations 
to the Chief Inspector of the Department of 
Occupational Health, Safety and Welfare. 

(8) Where the employer provides transport to and 
from the job the conveyance used for such 
transport shall be provided with suitable and 
weatherproof covering. 

(9) Any dispute which may arise between the parties 
in relation to the application of any of the 
foregoing special rates and provisions may be 
determined by the Board of Reference. 

3. Clause 10.-Multi-Storey Allowance: In subclause (3) 
of this clause delete the amounts 27 cents, 34 cents, 52 cents, 
66 cents, 83 cents and insert in lieu the amounts 28 cents, 
35 cents, 53 cents, 68 cents and 85 cents respectively. 

4. Clause 46. — Structural Efficiency Exercise: Immedi- 
ately following subclause (5) of this clause insert a new 
subclause (6) as follows — 

(6) Structural Efficiency 
At each plant or enterprise a consultative 

mechanism may be established upon request by 
the employees. The consultative mechanism and 
procedure shall be appropriate to the size, struc- 
ture and needs of the plant or enterprise. Measures 
raised for consideration shall be consistent with 
subclause (2) of this clause. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 1987 

No. 20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
Australian Workers' Union, W.A. Branch, Industrial Union 

of Workers and Others. 
No. 262 of 1992. 

COMMISSIONER G.L. FIELDING. 
19 March 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is a quite simple application. 
It is an application to amend the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 1987 and 
more particularly to amend Schedule 1 to that Award, which 
schedule contains a memorandum of agreement governing 
employees' superannuation for those employed by the 
company and covered by the Award. 
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That agreement provides, amongst other things, that the 
members of the Fund are to be advised quarterly of the 
progressive amount held to their credit in the relevant fund. 
The trustees, through the company, have made application 
to amend that provision so as to require that the report be 
made not on a quarterly basis but on a half yearly basis. The 
rationale for that is said to be that it is costly to report 
quarterly and there is little precedent for any other funds to 
report so frequently. Moreover, members of the fund are at 
liberty at any time to seek advice as to the value of their 
credit in the Fund at any given time. 

On the face of it the amendment seems sensible. The 
relevant unions are all agreed that the change should be 
made and moreover, that it should be made promptly. 
Therefore 1 indicate that I am prepared to make an order in 
terms of the application with effect from today's date. 

APPEARANCES: Miss M. Egerton-Warburton on behalf 
of the Applicant. 

Miss M. Robinson on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch), Perth; The Construction, Mining and 
Energy Workers' Union of Australia, Western Australian 
Branch; The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers; and The Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, Union of 
Workers. 

Mr A.P. Sommerville on behalf of The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers and The Metal Engineering Workers Union (WA 
Branch). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others. 
No. 262 of 1992. 

Iron Ore Production and Processing (Hamersley Iron Pty 
Limited) Award 1987. 

No. 20 of 1987. 
COMMISSIONER G.L. FIELDING. 

19 March 1992. 
Order. 

HAVING heard Miss M. Egerton-Warburton on behalf of 
the Applicant and Miss M. Robinson on behalf of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch), Perth; The Construc- 
tion, Mining and Energy Workers' Union of Australia, 
Western Australian Branch; The Plumbers and Gasfitters 
Employees' Union of Australia, West Australian Branch, 
Industrial Union of Workers; and The Operative Painters' 
and Decorators' Union of Australia, West Australian 
Branch, Union of Workers; and Mr A.P. Sommerville on 
behalf of The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and The Metal 
Engineering Workers Union (WA Branch) and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987 be varied 
by deleting the word "quarterly" in subclause (4) of 
Clause 3. of Schedule No. 1—Memorandum of 
Agreement (Employee Superannuation) and insert in 
lieu the words "half yearly" and that such variation 
shall have effect on and from the date hereof. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

IRON ORE PRODUCTION AND PROCESSING 
(MT. NEWMAN MINING COMPANY PTY LIMITED) 

Award No. A 29 of 1984 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

BHP Iron Ore Ltd 
and 

Transport Workers' Union of Australia 
Industrial Union of Workers, Western 

Australian Branch & Others 
No. 217 of 1992 (R2). 

COMMISSIONER J F GREGOR. 
27 March 1992. 

Order. 
HAVING heard Mr R Woodward and with him Mr P Grogan 
on behalf of BHP Iron Ore Ltd and Ms J McCulIoch and 
with her Mr R Burton on behalf of the Transport Workers 
Union of Australia, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Iron Ore Production and Processing (Mt. 
Newman Mining Company Pty Limited) Award No. A 
29 of 1984 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 20th day of February 1992. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10. —Overtime: Delete paragraph (d) of 

subclause (5) of this clause and insert in lieu thereof the 
following: 

(d) Where pursuant to the provisions of this sub- 
clause, the employer is required to supply a meal 
to an employee free of charge he/she shall, if 
he/she is unable to supply that meal, pay to the 
employee $6.46 or a meal voucher in lieu thereof, 
but an employee may not elect to take payment in 
lieu of a meal when the employer is able to supply 
that meal. 

2. Clause 11. —Shift Work: Delete paragraph (a) of 
subclause (3) of this clause and insert in lieu thereof the 
following: 

(a) Subject to the provisions of this clause an 
employee employed on shift work shall, in 
addition to his/her ordinary rate of wage be paid 
for each hour worked — 

Per Hour Extra 
(i) If a two shift employee 82 cents 
(ii) If a three or four shift 91 cents 

employee or if engaged on 
permanent night shift 

3. Clause 13. —Weekend Work: Delete subclause (4) of 
this clause and insert in lieu thereof the following: 

(4) In addition to the rates hereinbefore prescribed 
shift employees shall be paid the extra rate 
prescribed in paragraph (a) of subclause (3) of 
Clause 11. —Shift Work of this award for each 
hour worked on Saturday and Sunday; provided 
that where work is done in ordinary hours on 
afternoon shift on those days, an extra rate of 
$2.43 and $2.59 respectively shall be substituted 
for the amounts prescribed in paragraph (a) of 
subclause (3) of Clause 11. —Shift Work of this 
award. 
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4. Clause 17. —Special Rates and Provisions: 

A. Delete paragraph (c) of subclause (1) of this clause and 
insert in lieu thereof the following: 

(c) The said allowance is — 

Group I 
Group II 
Group III 

Cents per Hour 
66 
54 
40 

B. Delete subparagraph (i) of paragraph (j) of subclause 
(1) of this clause and insert in lieu thereof the following: 

(i) Subject to the provisions of subparagraph (ii) 
below where the conditions under which 
work is to be performed are exceptional an 
employee shall be paid 32 cents per hour, in 
addition to the appropriate disability group 
allowance or any other allowance to which 
he/she may be entitled. 

C. Delete subclause (11) of this clause and insert in lieu 
thereof the following: 

(11) Hiab Hoist 

(a) Subject to the provisions of paragraph (b) an 
employee who holds the appropriate certifi- 
cate of competency and who is required by 
the employer to operate a Hiab Hoist shall, 
in addition to any other entitlement, be paid 
an allowance of $3.00 per week. 

(b) A motor vehicle driver who holds the 
appropriate certificate of competency and 
who drives a vehicle equipped with a Hiab 
Hoist which he/she is required to operate 
shall, in addition to any other entitlement, be 
paid an allowance of $7.90 per week. 

(c) The allowance prescribed above shall con- 
tinue to be paid as a flat rate weekly 
entitlement to the employee unless and until 
he/she is advised by the employer that he/she 
is no longer required to operate the Hiab 
Hoist. 

5. Clause 18. —Service Payments: Delete subclause (1) of 
this clause and insert in lieu thereof the following: 

(1) Subject to the provisions of this clause, employees 
(including Apprentices) shall, in addition to 
payments otherwise due under this award, be paid 
service payments as follows: 

Per Week 

After 3 months' continuous service 26.00 
After 6 months' continuous service 31.70 
After 12 months' continuous service 46.10 
After 18 months' continuous service 50.90 
After 2 years' continuous service 64.10 
After 3 years' continuous service 67.30 
After 4 years' continuous service 73.30 
After 5 years' continuous service 81.10 
After 6 years' continuous service 84.00 
After 7 years' continuous service 87.90 

6. Clause 19. —District Allowance: Delete subclause (1) 
of this clause and insert in lieu thereof the following: 

(1) Subject to the provisions of subclause (3) of this 
clause in addition to the wages prescribed in the 
First Schedule —Wages of this award an allow- 
ance shall be paid at the rates set out below, to 
each employee employed within that area of the 
State situated between south latitude 24° and a line 
running east from Carnet Bay to the Northern 
Territory border—$18.10. 

7. First Schedule —Wages: 
A. Delete paragraph (b) of subclause (1) of this 

and insert in lieu thereof the following: 
(b) Transport Workers' Union 

Level P5 Ore Truck Instructor 451.00 
Driver 
Level M5 Ore Truck Test Driver 451.00 
Level P4 Ore Truck Driver—Grade 440.20 
2 
Level P3 Ore Truck Driver —Grade 433.20 
1 
Level S3 Service Truck Operator— 433.20 
Grade 2 
Level S2 Service Truck Operator— 409.20 
Grade 1 
Level LVS1 Light Vehicle Servicep- 405.20 
erson 
Level PI Quarry Labourer 372.40 
Level SI Serviceperson 372.40 

B. Delete subclause (2) of this schedule and insert in lieu 
thereof the following: 

(2) In addition to the appropriate rate prescribed in 
subclause (1) hereof, a Leading Hand shall be 
paid — 

(a) if placed in charge of not less 13.10 
than two and not more than 
five other employees, or if 
otherwise appointed as such 

(b) if placed in charge of six and 18.20 
not more than ten other em- 
ployees, or if otherwise ap- 
pointed as such 

(c) if placed in charge of 11 and 26.00 
not more than 20 other em- 
ployees, or if otherwise ap- 
pointed as such 

(d) if placed in charge of more 32.30 
than 20 other employees, or if 
otherwise appointed as such 

schedule 

LICENSED ESTABLISHMENTS (RETAIL AND 
WHOLESALE) AWARD 1979 

No. R23 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Stammers Supermarkets 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 969 of 1991. 
COMMISSIONER J.A. NEGUS. 

24 March 1992. 
Order. 

HAVING heard Ms C.A. Fitzgibbon on behalf of the 
Applicant and Mr M. Bishop on behalf of the Respondent 
and by consent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

That Stammers Supermarkets is granted an exemp- 
tion pursuant to Clause 38(10) of the Licensed 
Establishments (Retail and Wholesale) Award 1979 
No. R23 of 1977 from the requirement to pay 
superannuation contributions into the Retail Employ- 
ees Superannuation Trust (R.E.S.T.). 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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MEC HANICAL AND ELECTRICAL 
CONTRACTORS (NORTH WEST SHELF 

PROJECT PLATFORM) AWARD 1984 
No. A 10 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Metals and Engi- 
neering Workers' Union of Australia, Western Australian 

Branch 
and 

Detroit Engine and Turbine Company (W.A.) and Others. 
No. 1611 of 1991. 

COMMISSIONER R.N. GEORGE. 
8 April 1992. 

Order. 
HAVING heard Ms M. Robinson on behalf of the 
Applicants and Mr A. Lee on behalf of the Respondents, and 
by consent, the Commission, being satisfied that the matter 
is consistent with the Principles enunciated by the State 
Wage Case decision —January 1992 and pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby Orders— 

That the Mechanical and Electrical Contractors 
(North West Shelf Project Platform) Award 1984 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 3rd 
day of April 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 13. —Wages. Delete subclauses (1) and (2) of 
this clause and insert in lieu thereof the following: 

(1) The ordinary adult weekly rate of wage for the 
classifications specified in this award shall be as 
follows — 

Classification Supple- 
Base mentary 
Rate Payment 

$ $ 
C 13 Platform Assistant 299.50 39.10 
C 11 Certified Rigger or 337.40 44.40 
Scaffolder 
C 10 Tradesperson 365.20 45.30 
C 8 Special Class Electri- 401.70 48.70 
cian 
C 8 Instrument Tradesper- 
son— 

Complex Systems 401.70 48.70 
(2) A casual employee shall be paid at the ordinary 

hourly rate appropriate to his/her classification, 
plus a loading of 20% for all ordinary hours 
worked in lieu of the leave provided under Clauses 
18. —Annual Leave, 19. —Sick Leave and 20.— 
Bereavement Leave of this award. 

MINERAL EARTHS EMPLOYEES' AWARD 
No. 9 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Universal Milling Co Pty Ltd and Another. 
No. 1890 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
25 February 1992. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the Applicant 
Union andMs C. Fitz Gibbon on behalf of the Respondents 
and whereas the Second Structural Efficiency Adjustment 
enunciated under the State Wage Decision of September 
1989 (69 WAIG 2917) was granted pursuant to Application 
No. 168 of 1990 (71 WAIG 699); 

And whereas at that time parties undertook to continue 
the structural reform process and as part of that process the 
Commission took steps to initiate a rationalisation of the 
Respondent List of the instant award; 

And whereas, this application is an extension of the 
Structural Efficiency exercise and comes before the Com- 
mission by consent; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Mineral Earths Employees' Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 25th 
day of February, 1992. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete the number, letter and 

title 2A. —State Wage Principles —June 1991. 
2. Clause 2A. —State Wage Principles —June 1991: 

Delete this clause. 
3. Immediately following clause 30. —Seasonal Employ- 

ees delete the Schedule of Respondents and insert the 
following in lieu: 

Schedule of Respondents. 
Universal Milling Co Pty Ltd 

now trading as 
Commercial Minerals Ltd 
Tomlinson Road 
WELSHPOOL WA 6106 
Mineral By-Products Pty Ltd 
(no longer in business) 
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OPTICAL MECHANICS' AWARD 1971 PHOTOGRAPHIC INDUSTRY AWARD 
No. 9 of 1970. No. 9 of 1980. 

WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Laubman & Pank Optometrists (WA) Pty Ltd and Others 
No. 1894 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
25 February 1992. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the Applicant 
Union andMs C. Fitz Gibbon on behalf of the Respondents 
and whereas the Second Structural Efficiency Adjustment 
enunciated under the State Wage Decision of September 
1989 (69 WAIG 2917) was granted pursuant to Application 
No. 170 of 1990 (71 WAIG 720); 

And whereas at that time parties undertook to continue 
the structural reform process and as part of that process the 
Commission took steps to initiate a rationalisation of the 
Respondent List of the instant award; 

And whereas, this application is an extension of the 
Structural Efficiency exercise and comes before the Com- 
mission by consent; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Optical Mechanics' Award 1971 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 25th 
day of February, 1992. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Illustrations Pty Ltd and Others. 
No. 142 of 1992. 

CHIEF COMMISSIONER W.S. COLEMAN. 
25 February 1992. 

Order. 
HAVING heard Ms S. Jackson on behalf of the Applicant 
Union and Ms C. Fitz Gibbon on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Photographic Industry Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 25th day 
of February, 1992. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 14. —Casual Workers: Delete this clause and 

insert the following in lieu: 
A casual worker is one engaged and paid as such. A casual 

worker for working ordinary hours shall be paid per hour 
one-thirtyeighth of the weekly rate prescribed by this award 
for the work which he or she performs, plus twenty per cent 

Schedule. 
1. Clause 2. — Arrangement: Delete the number, letter and 

title 2A. —State Wage Principles —June 1991. 
2. Clause 2A. —State Wage Principles —June 1991: 

Delete this clause. 
3. Immediately following clause 35. —Part-Time Em- 

ployees delete the Schedule of Respondents and insert the 
following in lieu: 

Schedule of Respondents. 
Laubman & Pank Optometrists (WA) Pty Ltd 
77 Barrack Street 
PERTH WA 6000 
A.G. Thompson & Co. (W.A.) Pty Ltd 
77 King Street 
PERTH WA 6000 
O.P.S.M. Spectacle Makers Pty Ltd 
40 Ord Street 
WEST PERTH WA 6005 
Sainken & Sainken 
City Arcade 
PERTH WA 6000 
Yeates & Yeates 
(No longer in business) 
A. & K. Knapp 
Shop 13 
Martins Arcade 
PERTH WA 6000 

R.A.C. PATROLMEN'S AWARD 1988 
No. A 14 and 1235 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metals and Engineering Workers' Union of Western 
Australia 

and 
Royal Automobile Club of Western Australia Incorporated. 

No. 1016 of 1990. 
COMMISSIONER R.N. GEORGE. 

31 March 1992. 
Order. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr M. Beros on behalf of the Respondent, and by consent, 
the Commission, being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
Orders — 

That the R.A.C. Patrolmen's Award 1988 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 19th 
day of February 1992. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2. —Arrangement. 
A. Delete the number and title "23. Representation and 

Variation of Award" and insert in lieu thereof the following: 
23. Representation 

B. Delete the number and title "24. Committee Represen- 
tatives" and insert in lieu thereof the following: 

24. Committee Representation 
2. Clause 5. —Definitions. 

A. Delete subclauses (1) and (3) of this clause and insert 
in lieu thereof the following respectively: 

(1) "Union" means the Metals and Engineering 
Workers' Union of Western Australia. 

(3) "Shop Committee" shall mean the union's site 
committee, consisting of Senior Shop Steward, 
Shop Steward and five elected members of the 
Metals and Engineering Workers' Union of 
Western Australia. 

B. Delete subclause (4) of this clause and re-number 
existing subclauses accordingly. 

3. Clause 8. —Rosters. Delete subclause (2) of this clause 
and insert in lieu thereof the following: 

(2) Any changes to the rosters which may be 
considered by the R.A.C. will be discussed in 
accordance with the provisions in subclause (5) of 
Clause 24. —Committee Representation of this 
award. 

4. Clause 19. —Tools. Delete this clause and insert in lieu 
thereof the following: 

19. —Tools. 
An allowance of $9.20 per week shall be paid to each 

employee for the cost of replacing hand tools, subject 
to each employee continuously carrying, as a mini- 
mum, the tools from time to time determined in 
accordance with the provisions of subclause (5) in 
Clause 24. —Committee Representation of this award. 

5. Clause 23. — Representation and Variation of Award. 
Delete this clause and insert in lieu thereof the following: 

23. — Representation. 
The shop committee shall represent the union in all 

its dealings with the R.A.C. concerning all matters 
affecting the employment of its members. Representa- 
tives of the shop committee who attend the Joint 
Consultative Committee meetings shall be allowed the 
necessary time during working hours to attend meet- 
ings of the Joint Consultative Committee or if 
attendance is required outside working hours the time 
so spent shall be paid for at ordinary rates. 

6. Clause 24.— Committee Representation. Delete this 
clause and insert in lieu thereof the following: 

24.— Committee Representation. 
(1) The aim of the Joint Consultative Committee will 

be to provide good communications and harmoni- 
ous employer/employee relations. 

(2) The Joint Consultative Committee shall be com- 
prised of the General Manager Operations, Group 
Human Resources Manager and the Road Service 
Manager, or their nominees, together with the duly 
elected Senior Shop Steward, Shop Steward and 
one other member of the patrolmens' shop 
committee. 

(3) Operation of the Joint Consultative Committee 
shall be as per the agreed Constitution. 

(4) Subject to reasonable notice being given, a 
representative of the union or the employer body 
may attend Joint Consultative Committee meet- 
ings. 

(5) The role of the Joint Consultative Committee will 
be to consider, discuss and formulate proposals for 
consideration and approval by the Club and the 
union in the following areas: 
(a) Implementation of patrolmens' workplace 

changes. 

(b) Training of patrolmen. 
(c) Matters affecting the industrial relationship 

between the employer and employees within 
the scope of this award. 

(d) Equipment, work organisation and club 
member relations. 

(e) Classification structures and definitions. 
(f) Wages and conditions. 

(6) The Joint Consultative Committee may refer 
industrial disputes to the Avoidance of Industrial 
Disputes procedure. 

(7) The Joint Consultative Committee shall meet 
when required by either party. 

7. Clause 27. —Avoidance of Industrial Disputes. Delete 
paragraphs (a) and (b) of subclause (2) of this clause and 
insert in lieu thereof the following: 

(a) Several stages of discussions are to be provided 
11) Discussions involving the employee(s) con- 

cerned, Shop Stewards(s) and the Road 
Service Manager. 

(ii) Discussions involving accredited representa- 
tives from the State branch of the union and 
R.A.C. management. 

(iii) Discussions involving senior union officials, 
including the State Secretary and senior 
R.A.C. management representatives. 

(b) At any stage of an industrial dispute the matter 
may be referred to the Joint Consultative Commit- 
tee for discussion and/or resolution. 

8. Wherever the word "Association" appears throughout 
the award, replace it with the word "union". 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
Australian Railways Union of Workers, West Australian 

Branch and Others. 
No. 298 of 1992. 

COMMISSIONER G.L. FIELDING. 
19 March 1992. 

Reasons for Decision. 
THE COMMISSIONER: Perhaps I should begin by saying 
that on 6 November 1990 the Commission made an order 
under section 32 of the Industrial Relations Act 1979 in an 
endeavour to resolve what was then a rather notorious 
dispute between Westrail and the Australian Railways 
Union concerning the Restructuring Principle as it then was. 

That order dealt with what are called semi-skilled 
employees now known as Railway Vehicle Maintainers in 
the motive power section of Westrail and it provided for 
certain shift arrangements and perhaps most notably for 
broadbanding of the classifications. 

When in November 1990 that order was made it was made 
to run for a period of 6 months in order that the parties could 
further discuss the matter and hopefully reach agreement on 
the broadbanding proposals. Whilst discussions took place 
agreement was not reached and so on 20 March 1991 the 
order was varied to expire on 6 March 1992. 

It was a term of the order that the parties have liberty to 
apply to vary the order during its term. The parties have now 
come before the Commission by application dated 4 March 
1992 seeking to extend the order for another 12 months. 
They say that hopefully all the issues in question will be 
resolved well before then but nonetheless they need further 
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time to complete the discussions involving as they do, 
complex questions which arise out of proposals to broad- 
band classifications where more than one union is involved. 

In the circumstances it seems to me to be consistent with 
the principles of the Commission both as outlined in the Act 
and as contained in the Wage Fixing Principles for the 
Commission to extend the term of the order. 

I note that the order was made on the basis that the parties 
"had been and continue to be in joint consultations" about 
the matter and it would be quite wrong in my view if the 
Commission were to take action which stopped that process. 

Therefore, I indicate to the parties that I am prepared to 
made an order varying the order No. 2583 of 1989 made on 
20 March 1991 by varying clause (2) thereof and substitut- 
ing the 6 March 1992 for 6 March 1993 as is now in the 
order. 

Appearances: Mr A. Hassell on behalf of the Applicant. 
Mr A. Dzieciol on behalf of the Australian Railways 

Union of Workers, West Australian Branch; the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), Perth; and The Metal Engi- 
neering Workers Union (WA Branch). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
Australian Railways Union of Workers, West Australian 

Branch and Others. 

No. 298 of 1992. 
COMMISSIONER G.L. FIELDING. 

19 March 1992. 
Order. 

HAVING heard Mr A. Hassell on behalf of the Applicant 
and Mr A. Dzieciol on behalf of the Australian Railways 
Union of Workers, West Australian Branch; the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), Perth; and The Metal Engi- 
neering Workers Union (WA Branch), and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

(1) That the terms of clause (2) of Order No. 2583 of 
1989 made on 29 March 1991 be varied by 
substituting the date "the 6th day of March 1992" 
with the date "the 6th day of March 1993". 

(2) That this order is to be effective on and from the 
4th day of March, 1992. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

SADDLERS AND LEATHER WORKERS AWARD 
No. 7 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Mallabones Pty Ltd and Others. 
No. 1899 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
25 February 1992. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the Applicant 
Union andMs C. Fitz Gibbon on behalf of the Respondents 
and whereas the Second Structural Efficiency Adjustment 
enunciated under the State Wage Decision of September 
1989 (69 WAIG 2917) was granted pursuant to Application 
No. 180 of 1990 (71 WAIG 729); 

And whereas at that time parties undertook to continue 
the structural reform process and as part of that process the 
Commission took steps to initiate a rationalisation of the 
Respondent List of the instant award; 

And whereas, this application is an extension of the 
Structural Efficiency exercise and comes before the Com- 
mission by consent; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Saddlers and Leatherworkers Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 25th 
day of February, 1992. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Delete the number, letter and 

title 2A. —State Wage Principles —June 1991. 
2. Clause 2A. —State Wage Principles —June 1991: 

Delete this clause. 
3. Immediately following clause 36. — Structural Effi- 

ciency delete the Schedule of Respondents and insert the 
following in lieu: 

Schedule of Respondents. 
Hugo Fischer Pty Ltd, 
(no longer in business) 
Mallabones Pty Ltd, 
2 Dowd Street, 
WELSHPOOL WA 6106 
Rosentamm Pty Ltd, 
(no longer in business) 
J.L. Burley Pty Ltd, 
1-3 Absolon Street 
MELVILLE WA 6156 
Westralian Leathergoods Co Pty Ltd, 
(no longer in business) 
Quokka Industries Pty Ltd, 
(no longer in business) 
H.R. Solomon, 
(no longer in business) 
E. Arundel & Co, 
(no longer in business) 
W.K. Miller, 
(no longer in business) 
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SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977 

No. R32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Stammers Supermarkets 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

No. 300 of 1989. 
COMMISSIONER J.A. NEGUS. 

24 March 1992. 
Order. 

HAVING heard Ms C.A. Fitzgibbon on behalf of the 
Applicant and Mr M. Bishop on behalf of the Respondent 
and by consent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

That Stammers Supermarkets is granted an exemp- 
tion pursuant to Clause 45(10) of the Shop and 
Warehouse (Wholesale and Retail Establishments) 
State Award 1977 No. R32 of 1976 from the 
requirement to pay superannuation contributions into 
the Retail Employees Superannuation Trust (R.E.S.T.). 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WATCHMAKERS' AND JEWELLERS' AWARD 1970 
No. 10 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
and 

Cads the Jeweller and Others. 
No. 1889 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
25 February 1992. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the Applicant 
Union andMs C. Fitz Gibbon on behalf of the Respondents 
and whereas the Second Structural Efficiency Adjustment 
enunciated under the State Wage Decision of September 
1989 (69 WAIG 2917) was granted pursuant to Application 
No. 194 of 1990 (71 WAIG 747); 

And whereas at that time parties undertook to continue 
the structural reform process and as part of that process the 
Commission took steps to initiate a rationalisation of the 
Respondent List of the instant award; 

And whereas, this application is an extension of the 
Structural Efficiency exercise and comes before the Com- 
mission by consent; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Watchmakers' and Jewellers' Award 1970 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of February, 1992. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

72 W.A.I.G. 

Schedule. 
1. Clause 2.— Arrangement: Delete the number, letter and 

title 2A. — State Wage Principles—June 1991. 
2. Clause 2A. — State Wage Principles—June 1991: 

Delete this clause. 
3. Immediately following clause 31. —Structural Effi- 

ciency delete the Schedule of Respondents and insert the 
following in lieu: 

Schedule of Respondents. 
Caris the Jeweller 
713 Hay Street 
PERTH WA 6000 
East West Chain Pty Ltd 
(no longer in business) 

WOOL, HIDE & SKIN STORE EMPLOYEES' 
AWARD 1966 

AWARD No. 8 of 1966. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

s.44 —award variation. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Albany Woolstores & Others. 
No. 953 of 1987. 

storemen wholesale 
COMMISSIONER O.K. SALMON. 

8 December 1987. 
Order. 

HAVING heard Mr M. Bishop on behalf of the applicant and 
Mr D. Jones on behalf of the respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders— 

That the Wool, Hide and Skin Store Employees 
Award 1966 No. 8 of 1966 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 8th December 1987. 

O.K. SALMON, 
Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: immediately after the num- 

ber and title 18A. —Restraint on Increases in Remuneration 
insert new number and title 18B. —Second Tier Wage 
Addition. 

2. Clause 18A. —Restraint on Increases in Remuneration: 
immediately after this clause insert new clause 18B.— 

Second Tier Wage Addition as follows: — 

18B. —Second Tier Wage Addition. 
(1) The ordinary wages for all purposes paid to 

persons employed as junior workers and in the 
classifications of employees mentioned in Clause 
18 of this Award shall be increased by two per 
cent. 

(2) The wage increases specified in (1) hereof shall 
apply only to employees of— 
Wesfarmers Limited Albany Woolstores Pty Ltd 
GPO Box M978 1 South Coast Highway 
Perth WA 6001 Albany WA 6330 
Jandakot Wool Scouring Peter Scanlan Wools 
Company Pty Limited 4 Chamberlain Street 
Hammond Road O'Connor WA 6163 
Jandakot WA 6164 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

from the 8th day of December, 1987 to the 1st day 
of April, 1988. 
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(3) Subject to objections lodged in the Commission 
by employers bound by this award before 4.00 
p.m. on the 14th day of February, 1988, the wage 
increases specified in (1) hereof shall have 
application to all employees employed pursuant to 
this award from, and including, the 1st day of 
April, 1988. 

(4) The Shop, Distributive and Allied Employees' 
Association of Western Australia shall, forthwith, 
cause a copy of this Order to be published in the 
public notice columns of The West Australian 
Newspaper. 

Editors Note: Replacement order and order 
cancelling this order published at 68 WAIG 2086 and 70 
WA1G 3364 respectively. 

MEAT INDUSTRY STATE AWARD 1980. 
No. R9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Meat and Allied Trades Federation of Australia (Western 

Australian Division) Union of Employers 
and 

Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, 

West Australian Branch. 
No. 238 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
6 April 1992. 

Order. 
The Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

AWARDS/MB RSEMENTS— 
Application for variation of— 

No variation resulting— 

CATERING WORKERS' (RACECOURSE, SHOW 
AND SPORTING GROUNDS) AGREEMENT 1976 

No. AG 47 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 

Embassy Caterers. 

No. 1317 of 1991. 

COMMISSIONER S.A. KENNEDY. 

12 March 1992. 
Order. 

WHEREAS this application was the subject of a conference 
convened by the Commission pursuant to section 32 of the 
Industrial Relations Act 1979 on the 31st day of October 
1991; and 

Whereas a number of problems were identified which the 
parties were requested to consider; and 

Whereas Matter No. 1317 of 1991 is now outstanding; and 

Whereas the parties were put on notice by way of letter 
in December 1991 that the Commission would dismiss the 
application for want of prosecution; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be dismissed for want of 
prosecution. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) AWARD 1977 

No. R32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Myer Stores Limited and Others 
and 

The Shop, Distributive and Allied Employees' Association 
of WA. 

No. 221 of 1992. 
COMMISSIONER O.K. SALMON. 

31 March 1992. 
Reasons for Decision. 

THE COMMISSIONER: This is an application by Myer 
Stores Ltd and Others to vary clause 14. — Holidays, of the 
Shop and Warehouse (Wholesale and Retail Establishments) 
Award 1977. 

The claim is in these terms: 
Insert at the beginning of subclause (l)(b) the words 

"Except as provided in subclause (c)" 
Insert a new subclause (l)(c) in the following terms: 

(c) Provided that when Anzac Day falls on a 
Saturday such Saturday shall be a holiday 
without deduction of pay and the next 
succeeding Monday shall not be a holiday. 

Schedule IV, accompanying the claim provides an 
explanation of the grounds relied upon by the Applicants: 

In 1992 Anzac Day, April 25, falls on a Saturday and 
the Public and Bank Holidays Act provides that where 
Anzac Day falls on a Saturday, both Saturday and the 
next following Monday are public holidays. 

The Retail Trading Hours Act provides that general 
retail shops are to remain closed on each public 
holiday. Thus general retail shops, being the bulk of the 
Retail Industry, would lose two trading days in that 
time. 

The Minister for Consumer Affairs has addressed 
this costly and counterproductive situation and as a 
result general retail shops will be permitted to trade on 
the public holiday Monday 27 April. 

The existing provisions of the Shop and Warehouse 
(Wholesale and Retail Establishments) Award require 
that when Anzac Day falls on a Saturday the next 
succeeding Monday shall be a holiday without deduc- 
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tion of pay and the day for which it is substituted shall 
not be a holiday. 

The combined effects of the Monday 27 April 
trading amendment and the Award are that general 
retailers are required to close their shops on Saturday 
and re-roster hours normally rostered to be worked on 
that day and trade as normal on Monday but allow 
employees this day as a holiday without deduction of 
pay or pay public holiday penalty rates. 

By amending the Award to ensure that Anzac Day 
is observed only on Saturday this application seeks to 
ensure that the vast majority of employees within the 
industry who normally work on Saturday will be 
entitled to a public holiday without loss of pay on the 
day on which Anzac Day falls and not to have to have 
their hours re-rostered to other unproductive and 
perhaps inconvenient times. 

Employees covered by the Award would not be 
disadvantaged in that: 
(a) Employees normally rostered to work on a 

Saturday would enjoy a public holiday without 
loss of pay; 

(b) Employees who normally work Monday to Friday 
and for whom Saturday is a rostered day off could 
have that day compensated for in accordance with 
the 3 options contained in Clause 9 Part I l(j). 

The claim is opposed by the Shop Distributive and Allied 
Employees' Association of WA (the union). 

I do not find it necessary to summarise all of the 
arguments presented by Mr Brunner for the Applicants, the 
contents of Schedule IV sufficiently describe the salient 
points of his case. However, I should add that Mr Brunner 
has expanded on the contents of the schedule with such 
detail as allows me to properly understand all aspects of the 
Applicants' case. He also called three witnesses to testify 
for the Applicants. 

Mr Morrisey testified on behalf of Woolworths Supermar- 
kets, Mr Higham testified on behalf of Myer Stores and Mr 
Jones testified on behalf of Coles Supermarkets. Each 
witness referred to the estimated costs of trading on Monday 
27 April in the event that the award provisions remain 
unaltered. Mr Higham also dealt with the difficulties 
retailers would face if they were required to re-roster 
employees' hours. Mr Morrisey estimated costs for 
Woolworths at $149,000. In cross examination this figure 
was shown to be overstated but Mr Morrisey's testimony 
was not altogether discredited. Mr Higham said that costs 
for Myer relating to persons employed under the instant 
award would be $100,000 and Mr Jones said that the cost 
for Coles Supermarkets would be somewhere between 
$100,000 and $200,000. Mr Jones also mentioned some loss 
of sales but he did not take the subject beyond that and while 
I was informed of the loss it does not provide much help for 
me in deciding this case. 

I have been careful to refer to the costs of trading "in the 
event that the award provisions remain unaltered" because 
the onus in this case rests squarely upon the Applicants. 
Moreover, notwithstanding the detail of the argument for the 
Applicant's in this case their primary objective is clear and 
simple: it is to secure a less costly trading arrangement in 
their own interests. That is not a criticism, but a statement 
of fact. Nevertheless it is a fact that I mention at the outset 
in order that the claim be seen in true perspective. 

In this case as in every other case I am bound by s.26 of 
the Industrial Relations Act to exercise my jurisdiction 
according to equity, good conscience and substantial merit, 
while having regard for the interests of persons concerned 
whether directly affected or not, and if appropriate, for the 
interests of the community as a whole [s.26(l)(a) and (c)]. 

Section 26(l)(d) specifies that in having regard for the 
interests of the community as a whole I shall take into 
consideration to the extent that it is relevant: 

(i) the state of the national economy; 
(ii) the state of the economy of Western Australia; 

(iii) the capacity of employers as a whole or of an 
individual employer to pay wages, salaries, allow- 

ances or other remuneration and to bear the cost 
of improved or additional conditions of employ- 
ment; 

(iv) the likely effects of its decision on the economies 
referred to in subparagraphs (i) and (ii) and, in 
particular, on the level of employment and on 
inflation. 

Each of the witnesses was asked in cross examination if, 
in the event that I did not vary the award, the firm they 
represented would trade on Monday 27 April. Each 
answered affirmatively. Mr Morrisey was asked why his 
firm would trade on the day in question and he explained 
that the Retail Trading Hours Act created an anomaly 
between large and small retail shops concerning weekend 
trading: whereas small shops are able to trade in circum- 
stances "where markets are flourishing" larger retailers 
cannot do so. Mr Morrisey was also asked if the cost of 
trading on 27 April would affect inflation in Western 
Australia. He did not think it would. 

The conclusion I draw from the testimony of the 
witnesses is that while the costs associated with trading on 
27 April under the existing award provisions are not 
welcomed by retailers, they are not prohibitive in the 
competitive trading context. 

The testimony causes me to conclude that the interests of 
the community as a whole will not be harmed merely 
because trading takes place on 27 April in circumstances 
governed by the existing award provisions. Accordingly I 
must apply the mandate in s.26 as it relates to equity and 
substantial merit having regard for the interests of the parties 
concerned. However, in every application to vary an award 
the onus of proof lies upon the party seeking the variation. 
The award provisions as they stand are part of the equity and 
substantial merit of the case for the opponents of change and 
that goes without saying. This situation underlines the 
strength of conservatism and the status quo while it is the 
bane of radicals. But it is the ruling situation and fairness 
obliges me to have regard for it. 

Decisions of the Commission in Court Session, more 
especially where they concern standard conditions of 
employment and the wage fixing principles, are also matters 
of equity and substantial merit supporting the case of one 
side or the other in award variation contests. However, it is 
now accepted and well understood that a Commissioner 
sitting alone does not commit a jurisdictional error in 
departing from a decision of the Commission in Court 
Session in appropriate circumstances. 

As I have already said, the objective of the Applicants in 
this case is to reduce the costs of trading on 27 April. That 
is a profit related objective. Such a claim and a claim by 
employees to increase wage rates or improve conditions of 
employment are opposite sides of the same coin. A claim 
by employers that if granted will increase profit levels and 
a wage claim granted will obviously benefit the respective 
parties. But the measure of the benefit expected by one side 
or the other in connection with such claims was never a 
reason for their granting, and even if that was not generally 
apparent before, it must be apparent now in an industrial 
relations context governed by the Wage Fixing Principles. 
The question is: If it is not likely that claims to increase 
wages or improve conditions of employment on behalf of 
employees in the retail trade industry will succeed because 
of wages policy restrictions, how can the claims of the 
Applicants in this case succeed in the light of these 
restrictions on claims made on behalf of employees? 

The Applicants were at pains to emphasise that if their 
claims were granted employees would not be disadvantaged: 
they would continue to enjoy the general standard 10 public 
holidays' entitlement. Some questions might be raised about 
the validity of that, but the point of my observations is that 
the Applicants seem to be fully aware of the inconsistency 
addressed by my question. But even if employees will not 
be disadvantaged by the granting of the claim the union may 
be disadvantaged. Equity and substantial merit are to be 
applied having regard for the interests of the persons 
concerned including the union. Furthermore, given the 
implications of wage policy as determined by the Commis- 



sion in Court Session according to ss50 and 51 of the Act 
the union is not only a person concerned but directly affected 
as well according to the meaning of those words in 
s.26(l)(c). 

Returning to s.26(l)(d) of the Act. It will be seen from 
subparagraph (iii) of that subsection that when considering 
the community's interests the Commission must have regard 
for the capacity of employers to meet current wage costs and 
to bear the cost of improved or additional conditions of 
employment. In other words it may not be in the 
community's interests if employers are saddled with 
additional labour costs even though employees' purchasing 
power or their standard of leisure may be improved. But 
there is clearly no warrant for, or requirement of, the 
Commission to consider the community's interests in terms 
of a reduction of wage rates or standard conditions of 
employment. Indeed it may well not be in the community's 
interests to reduce standard conditions of employment 
because that could lead to a break down in the current policy 
of general wage restraint. 

Presently that policy places the emphasis on the achieve- 
ment of variations in conditions of employment through 
agreements reached at the establishment level. Such 
agreements must meet the requirements of the structural 
efficiency principle and they may not involve reductions in 
ordinary time earnings or departures from Commission 
standards of hours of work, annual leave with pay or long 
service leave with pay. Holidays are not mentioned as 
prohibited matters under enterprise bargaining and the 
logical implication in that is that holidays are able to be 
raised in enterprise bargaining procedures. 

But the principle is entitled "enterprise bargaining" and 
"bargaining" is the key word. It means settling what each 
shall give and take, or perform and receive, in a transaction 
(Macquarie). That seems to imply fairness as a corollary of 
the process, however there can be no doubt at all the wage 
fixing principles envisage fair bargaining processes wher- 
ever the enterprise bargaining principle is utilised. 

In January 1987 (67 WAIG 495) the Commission in Court 
Session refused an application by retail traders to vary the 
award in respect of weekend penalty rates. That claim arose 
because of an initiative by the State Government in securing 
the passage of an Act of Parliament known as the America's 
Cup Yacht Race (Shopping Hours) Act 1986. As a member 
of that Commission in Court Session I acknowledged that 
the preservation of the status quo was the main strength of 
the union's case against the claim and with the other 
members of the Commission in Court Session I ruled that 
the Applicants had not discharged the onus upon them. 

My reasons for decision in that case are found at pp 508 
and 509 of the reports. They show that I considered that the 
interests of the community were fundamental in my finding 
that the wage fixing principles were of overriding impor- 
tance in holding that the union had no case to answer. But 
in that context I was most concerned about the fair 
bargaining positions of employers and employees. I ob- 
served that in making claims upon each other: 

...each party endeavours to maximise its advantages 
according to its perception of the force of new or 
emerging circumstances operating in its favour and the 
party upon whom the claim is made relies upon the 
strength of its legitimate rights to prevent inroads being 
made into them. 

[NOTE: The words "legitimate rights" in the second last 
line of the extract were intended to convey "legitimate 
rights and entitlements".] 

And in the final analysis I said: 
The Applicants carry the burden of proof on the 

subject of employee advantages but they have said 
nothing on the subject which shows that they appreciate 
the negotiating disadvantage for employees which the 
claim involves. Accordingly, I believe it would be an 
act of considerable injustice towards these employees 
if this Commission in Court Session was to hold that 
they would be advantaged by granting the Applicant's 
claims. 

That case was determined some six years ago in 
circumstances where the de facto wage fixing principle was 
paramount. It might be said today that the de facto principle 
no longer has the force it had then and it is wrong to place 
too much reliance on the 1987 Commission in Court Session 
decision. However during the proceedings I expressed my 
opinion that the de facto principle was in reality a statement 
of the mandate in s.26 of the Act and I hold to that view. 
It is of far more importance that general wages policy has 
advanced to the point that enterprise bargaining is specifi- 
cally catered for in the wage fixing principles. Different 
opinions are held by employer and employee organisations 
and by both sides of politics in the Australian community 
concerning the extent to which that concept should be 
installed as the principal method of industrial regulation, as 
well as the speed of its installation. But the general 
consensus is that the shift to enterprise bargaining should 
take place; it is a matter of great community interest. It 
would be unconscionable of me to disregard this fundamen- 
tal fact in deciding the outcome of the present case and 
fairness demands that I do nothing to weaken the bargaining 
position of the union on behalf of employees at this crucial 
stage of wage policy development. 

In December 1990, I was required to deal with an 
application by retailers to vary the overtime provisions of 
the award so that work performed on Sunday 23 December 
1990 could be performed by employees at rates prescribed 
for Saturday work rather than Sunday work (71 WAIG 186). 
Sunday 23 December had been proclaimed under section 5 
of the Retail Trading Hours Act 1987 as a special Christmas 
shop trading day. The statement of grounds for claim in that 
case accompanying the application were as follows: 

(1) Under Section 5 of the Retail Trading Hours Act 
1987, Sunday 23rd December 1990 has been 
proclaimed as a trading day between the hours of 
10.00am and 4.00pm. 

(2) The existing provisions of the Shop and Ware- 
house (Wholesale and Retail Establishments) 
Award require that all work performed on Sun- 
days is paid at double time rates. 

(3) Commercial and market forces will deprive retail 
employers of the option not to open and the heavy 
overtime cost will only exacerbate the economic 
difficulties in the retail industry. 

(4) This application is made solely in response to the 
proclamation of Sunday, 23rd December 1990 as 
a special Christmas trading day. 

I referred to the substance of the Applicants' arguments 
in that case in these terms: 

The testimony for the applicants in this case reveals 
that some traders will be financially disadvantaged by 
trading on the Sunday in question. However, because 
of competitive pressure they are virtually forced to 
trade and in the circumstances they propose that the 
burden should be shared between all of the stores 
covered by the award and their employees. Testimony 
was also adduced and documentary evidence produced 
to show that in real terms trading results in the retail 
trade industry were down and the prognosis was no real 
improvement in the next 6-12 months. 

That application was dismissed and in reaching my 
decision I gave consideration to the proposition that 
employees should share the burden incurred by employers 
in the circumstances of the special trading day. I found that 
the proposition was simplistic and unfair in the context of 
national and state wage policy determinations. In my 
opinion these circumstances had not been considered by the 
Applicants. The core of my reasons for dismissing the 
application is found at page 187: 

Financial performances over a period as short as the 
Christmas trading period or even the next 12 months 
cannot be used to reduce an important award condition 
when such financial performances will form part of the 
national aggregate figures used to determine future 
national wage case outcomes. In that context it is not 
open to the applicants to insist that their employees 
should bear part of the burden of a day's unfavourable 



trading results unless they are prepared to agree that 
better than average trading results occasioned by any 
temporary circumstance that benefits the industry in 
future will mean that all of the industry's employees 
will share in that benefit financially through a variation 
to the award. Apart from the fact that such an 
arrangement would not be allowed under the Wage 
Fixing Principles, because it would be contrary to a 
general policy of wage restraint, it needs only to be 
stated in order to show the unfairness of the applicants 
claim. 

That statement was entirely consistent with my 1987 
statement. But in December 1990 there was no firm 
indication given in decisions of the Australian and Western 
Australian Commission that an enterprise bargaining princi- 
ple would become part of general wages policy. Now that 
enterprise bargaining is an established part of policy, I think 
the reasons I gave for rejecting applications to amend the 
award in 1987 and 1990 assume considerable importance 
and they should have an important place in my reasoning 
to a conclusion in this case. 

In contending on behalf of the Applicants that employees 
will not be disadvantaged if they observe Anzac Day on 
Saturday 25 April without loss of pay, Mr Brunner said that 
employees who normally work Monday to Friday with 
Saturday as rostered day off would enjoy Saturday without 
loss of pay. Alternatively he said these employees could be 
compensated pursuant to clause 9, Part 1, paragraph (j) of 
the award: 

(j) If a public holiday falls on a Rostered Day Off, 
an employee shall be compensated in one of the 
following methods by agreement between the 
employer and employee: 

(i) payment of an additional day's wages, or 
(ii) another day shall be allowed with pay within 

twenty eight days, or 
(iii) an additional day shall be added to the annual 

leave entitlement. 
In Mr Brunner's submission "no public holidays are lost 

and the cost to employers would be considerably reduced." 
He said the Applicants' proposition was equitable because 
while retailers would not be required to re-roster Saturday's 
working hours to other unproductive times during roster 
periods, nor would they be faced with the unfair alternative 
of paying employees two days for observing only one 
holiday, employees will lose neither their holiday or a 
normal rostered day off. 

Mr Brunner referred to the manner of observing Anzac 
Day on Saturday 25 April in New South Wales, Victoria, 
Queensland and South Australia. He said that in those States 
general retail shops are not required to remain closed and 
employees work according to their normal rosters on 
Monday. He also said that all States are able to trade all day 
Monday to Saturday and that no other State has a 
substitution clause for Anzac Day. It was Mr Brunner's 
contention, that on the basis of this information I should 
endeavour to establish uniformity across Australia by 
varying the Western Australian award: "All States then 
would be observing the public holiday on Saturday 25 April 
1992 and employees would still be entitled to that day 
without loss of pay." 

Mr Brunner also drew my attention to various Western 
Australian awards to establish that in industries trading on 
seven days it is not unusual to have Saturday 25 April 
observed as a holiday without deduction of pay. 

In Mr Brunner's reasoning the award provisions in 
Western Australia operate to allow an additional day of paid 
leisure above the Commission's 10 public holiday standard. 
He said that was a situation that should not be allowed 
"without substantial argument and without any special 
circumstances." At that point in the proceedings the 
following exchange took place: 

THE COMMISSIONER: That is fundamentally 
your submission, isn't it. 

BRUNNER MR: That's correct, sir. 

THE COMMISSIONER: That is the vary basis of 
your submission. 

BRUNNER MR: That's correct, sir. We submit that 
recognition must be given to the substantial cost to 
employers both in terms of lost turnover and in terms 
of excessive wage payments. 

Mr Brunner raised an alternative to the proposed variation 
of the award which he said would have the same result as 
the original. This alternative, he said, would address 
problems of a similar kind for retailers that will occur at 
Christmas 1992 and 1993. 

Finally Mr Brunner stressed that the Applicants proposed 
variation to the award would take nothing away from 
employees. He said that employees would be placed "in a 
no-lose situation." 

Mr Bishop's case in opposition to the claim was in four 
parts. First he said that the claim was inconsistent with the 
spirit and intent of the Commission's de facto wage 
principle. Second he said that in terms of principle the 
claims are remarkably similar if not identical to a series of 
applications lodged by retailers in recent years with the 
object of reducing penalty rates for employees prescribed by 
the award. That "In each of those cases there was a 
temporary extension of retail trading hours permitted by 
government after application by employers and on each 
occasion the Commission rejected the employers' applica- 
tion to reduce penalty rates...a series of precedents have been 
created which the Commission should be slow to depart 
from." Third, that the real issue in dispute between the 
Applicants and the union is the rate of pay for public 
holidays when shops are legally permitted to trade: "...we 
say the rate of pay should be maintained at double time and 
a half by way of reference, firstly, to standards of this 
Commission..., secondly, the rate of pay struck in other 
States and teritories where shops can legally trade on public 
holidays." Fourth, the social disadvantage of employees 
who loose their traditional long weekend. That disadvantage 
"...should not be compounded by the further removal of 
rates of pay for those people who choose to work." 

Returning to the Applicants' contention that the award 
provisions operate to allow employees a greater holiday 
entitlement than the standard 10 holidays per annum, this 
is the fundamental proposition in the Applicants' argument. 
However, it has been that way since 1972. If there was 
anything mentioned in this case that has changed since 1972 
that might suggest that the award provisions should be 
reviewed, it is the introduction of Saturday all-day trading. 
I think it would be ironic indeed, and unfair, if an 
arrangement that had always been promoted by major 
retailers as not only desirable from their own point of view, 
but also desirable, if not to say essential, from the point of 
view of the community, should now become a reason for 
varying the holiday provisions of the award in the terms of 
the claim. 

In saying that I am fortified by my consideration of the 
essential aspect of the reasoning behind the proposition. It 
was said that more holidays than allowed under the 
Commission's standard of 10 should not be permitted 
"without substantial argument and without any special 
circumstances." Which, in the light of the fact that the 
award provisions in question have operated since 1972, is 
to say that the onus of proof in this case is upon the union 
to show that the award should not be varied. 

I agree that substantial argument based on special 
circumstances are essential ingredients, but ingredients in 
the Applicants' argument, not the union's argument. 

I have already mentioned the testimony of the witnesses 
relating to the costs of trading under the present award 
provisions noting that while these costs will be unwelcomed 
by the large retailers they will not be prohibitive. Retailers 
intend to trade irrespective of the outcome of this case. If 
it had been said they were not prepared to trade they might 
have shown special circumstances. But what does costs of 
$100,000 mean? Is it a quarter, a half, three quarters, or some 
other fraction of an amount of money that would make 
trading prohibitive? I do not know. I have no way of 
knowing on the material before me. I accept that it would 



not be unusual and it is entirely understandable that retailers 
would want to reduce their trading costs to the lowest levels, 
but that does not amount to a special case. 

It is well known that in award wage determination unions 
have not been successful in convincing tribunals that 
companies making larger profits than others should be 
required by award to pay higher wages than others [Re 
Federal Vehicle Building Award 115 CAR (1966) 931 — The 
GMH case]. That is largely because profits in isolation 
convey little to an arbitrator called upon to consider the 
claim for higher wages. The ratio of profit to capital is the 
least that would have to be shown to present a successful 
case. But such information would mean very little unless 
performance comparisons with other firms in the same 
industry were also shown. In this case the Applicants are 
really in the same position as unions have found themselves 
from time to time. These unions believed they had a case 
because they believed profits were excessive. The Appli- 
cants believe they have a case because they believe costs are 
excessive. The Applicants show nothing more than their 
beliefs. 

The Applicants' beliefs should also be considered against 
the position of employees they say will not be disadvantaged 
if the claims are allowed. 

Mr Bishop said that the full-time workforce in the retail 
industry is predominantly female. He also said that while it 
has been the case since 1990 that shop assistants have not 
possessed the right to refuse to work on Saturdays, and 
bearing in mind that penalty rates for Saturdays are not 
prescribed in the award, 90 percent of full-time retail 
employees in Western Australia still work their ordinary 
week's work from Monday to Friday inclusive. 

In the event that the award is varied as proposed by the 
Applicants, full-time employees can be directed to work on 
Monday 27 April. The upshot of this in the union's 
submission, is that holiday arrangements already made by 
employees will have to be cancelled. 

Mr Bishop also said that many casual employees engaged 
in the industry are over eighteen years of age and these 
persons are university students. Furthermore, university 
classes are conducted on public holidays and students 
traditionally work hours outside university hours. 

The information put to me was not supported by sworn 
testimony although a typed exhibit was tendered containing 
information gathered by union organisers, apparently under 
Mr Bishop's direction. No challenge was raised against any 
of this information being put before the Commission and in 
those circumstances I can accept it as reliable evidence. 

The law is that employees bound by an award have no 
control over the conditions applicable to their employment 
except to the extent that they may have influence through 
their membership of the union (Robe River Iron Associates 
vs Amalgamated Metal Workers' & Shipwrights Union of 
Western Australia —67 WAIG 723, per Olney J at 729). 
Whereas the Applicants refer to alternative ways of 
compensating fulltime employees who Monday to Friday 
inclusive under clause 9, Part 1 paragraph (j) of the award 
the union is obviously opposed to any alternative arrange- 
ment and it is the party entitled to speak on behalf of 
employees. 

For reasons already explained I think the Applicants have 
failed to establish special circumstances in this case and they 
are not really entitled to expect that any consideration be 
given to the alternatives they propose under clause 9 of the 
award. However, the union has given reasons for opposing 
this aspect of the Applicants' case and these reasons relate 
to the grounds upon which rates for work done on holidays 
are fixed. I find nothing in the clause 9 alternatives to 
support the Applicants' case. 

Finally, I return to the subject of enterprise bargaining 
under the wage fixing principles and the interests of the 
union in connection with that subject. I have already 
mentioned the lawful position of the union regarding the 

award. I dealt with this subject in some detail in my reasons 
for decision in Application No. 1690 of 1988 (70 WAIG 
1146). In that case I found that whatever the rulings of the 
Australian Commission may be regarding procedures at 
establishment level for the implementation of certain wage 
fixing principles, they could not be used to require the SDA 
to disregard its registered rules. I thought that it might have 
been different if the union had a history of allowing shop 
stewards to dictate union policy, but that was not the case. 

In my opinion the State wage fixing principles cannot 
require the union to relinquish power to enterprise level 
delegates under the enterprise bargaining principle. How- 
ever, the success of that principle depends heavily on the 
union's belief that it will provide worthwhile long term 
benefits for its members and that it is not just an excuse for 
allowing employers to evade award prescribed conditions of 
employment. 

On the basis of my general knowledge of industrial 
relations in Australia enterprise bargaining is a concept 
mainly promoted by the employers' side. Employers may 
not believe they have achieved all they would like to in this 
new form of industrial regulations, but they have achieved 
a good deal and other changes along these lines may still 
take place within the policy frameworks of the Australian 
and Western Australian Commissions. I would have thought 
that the Applicants' interests in this respect would be best 
served if they had separately initiated enterprise bargaining 
procedures with the objective of reaching mutually benefi- 
cial arrangements to replace the holiday provisions pre- 
scribed by the award. 

In any event, in my opinion it would not be fair to the 
union if in the light of all the relevant circumstances I was 
to allow the Applicants' claims. 

My decision in this matter is that the application should 
be dismissed. 

Appearances: Mr P. Brunner on behalf of the Applicants 
Mr M. Bishop on behalf of the Respondent 
Mr S. Wood intervening on behalf of the Minister for 

Productivity and Labour Relations 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Myer Stores Limited and Others 

and 
The Shop, Distributive and Allied Employees' Association 

of WA. 
No. 221 of 1992. 

COMMISSIONER O.K. SALMON. 
31 March 1992. 

Order. 
HAVING heard Mr P. Brunner on behalf of Myer Stores 
Limited and Others, Mr M. Bishop on behalf of the Shop, 
Distributive and Allied Employees' Association of WA, and 
Mr S. Wood intervening on behalf of the Honourable 
Minister for Productivity and Labour Relations, the Com- 
mission pursuant to s.27(l)(a)(ii) of the Industrial Relations 
Act 1979 makes the following order- 

That the application is dismissed. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

06196-6 
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CANCELLATION OF AWARDS/ 

AGREEMENTS/ 

RESPONDENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.47 

Cancellation of Award 

No. 686 of 1977 part 99. 

A.W.U. Divers and Tenders' Award, 1966. 

CHIEF COMMISSIONER W.S. COLEMAN. 
31 March, 1992. 

Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 26th day of February, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 31st day of March, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled: 

A.W.U. Divers and Tenders' Award, 1966 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47. 

Deletion of Respondent. 
No. 76 of 1980 part 82. 

Clothing Trades Award 1973. 
COMMISSIONER S.A. KENNEDY. 

1 April 1992. 
Order. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned, Commissioner of The Western Australian 
Industrial Relations Commission, acting on my own motion 
in pursuance of the powers contained in Section 47 of the 
abovementioned Act, do hereby Order and declare — 

That from the date of this Order the following 
employers be struck out of the Schedule of Respon- 
dents to the Clothing Trades Award 1973 namely — 

Walsh's Pty Ltd 
Top Form Clothing Manufacturers 
Rostelle Pty Ltd 
Jahne Fashions 
Rosa Agnello 
Anna Dressmaker 
Dreske Somoff 
Foulds Ladies Uniforms 
Nell Gray Fashions 
Lindy's Hideout 
Conlee Manufacturing Company 
Carron Enterprises 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Deletion of Respondent 

No. 76 of 1980 part 77. 

Building Trades (Construction) Award 1987. 

CHIEF COMMISSIONER W.S. COLEMAN. 
31 March, 1992. 

Order. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned, Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare— 

That from the date of this order Stuart McKeown, 30 
Cliff Street, Marmion W.A. 6020 be deleted from 
Schedule A Respondents to the Building Trades 
(Construction) Award 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Deletion of Respondent 
No. 76 of 1980 part 15. 

Earth Moving and Construction Award. 
CHIEF COMMISSIONER W.S. COLEMAN. 

31 March, 1992. 
Order. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned. Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare — 

That from the date of this Order the following 
employers be struck out of the Schedule of Respon- 
dents to the Earth Moving and Construction Award, 
namely — 

Archibald and Thorpe, 15 Ruby Street, North 
Perth 
Baker Construction Co. 5 Cleaver Street, West 
Perth 
Bolden, Messrs L H & G.E. Lot 11 Burton Street, 
Cannington 
Christiani-Nielsen and Clough Pty Ltd, 7 Mal- 
colm Street, Perth 
Earthworkers, WA, Viewway, Kalamunda 
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Road Pavers Ltd, 143 Great Eastern Highway, 
Belmont 
Griffiths Bros, 95 Goddard Street, Rivervale 
J L Fitzsimmons, 34 Reserve Street, Claremont 
Eeslan Engineering Pty Ltd, 105 Belmont Ave- 
nue, Belmont Park 
Messrs Lange and Aimies, 105 Belmont Avenue, 
Belmont Park 
P. Sauzier, 179 Great Eastern Highway, Belmont 
Balcatta Hirings Ltd, 197 Lake Street, Perth 
Aaveling Earth Moving Contractors, 73 Gallipoli 
Street, Rivervale 
Utah Construction and Engineering Pty Ltd, 4th 
Floor, 100F Building, 224 St George's Terrace, 
Perth 
McDonalds Constructions, Naval Base Road, 
Naval Base 
John Holland & Robinson Pty Ltd, 19 Mount 
Street, Perth 
RJ. Davies, Bishop Street, Jollimont 

(Sgd.) W.S. COLEMAN, 
[L,S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Award 
No. 686 of 1977 part 93. 

Immigration Reception Centres Workers Award 1966. 
CHIEF COMMISSIONER W.S. COLEMAN. 

31 March, 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 26th day of February, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 31st day of March, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled: 

Immigration Reception Centres Workers Award 
1966 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Award 
No. 686 of 1977 part 56. 

Industrial Catering Workers (Industrial Relations: 
Berkeley Taylorplan Catering Pty Ltd) Award 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
31 March, 1992. 

Order. 
WFEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 26th day of February, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 31st day of March, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled: 

Industrial Catering Workers (Industrial Relations: 
Berkeley Taylorplan Catering Pty Ltd) Award 1984. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Award 
No. 686 of 1977 part 67. 

Nurses (Perth Dental Hospital) Award 
CHIEF COMMISSIONER W.S. COLEMAN. 

23 March 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 27th day of November, 1991 of an 
intention to make an Order cancelling such award; 

And whereas at the 23rd day of March, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled. 

Nurses (Perth Dental Hospital) Award 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Award 
No. 686 of 1977 part 130. 

Nurses (Public Hospitals) Award 1988 
CHIEF COMMISSIONER W.S. COLEMAN. 

23 March 1992. 
Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 27th day of November, 1991 of an 
intention to make an Order cancelling such award; 

And whereas at the 23rd day of March, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled. 

Nurses (Public Hospitals) Award 1988 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Deletion of Respondent 

No. 76 of 1980 part 2. 
Plaster, Plasterglass and Cement Workers' 

Award No. A 29 of 1989. 

CHIEF COMMISSIONER W.S. COLEMAN. 
31 March, 1992. 

Order. 

HAVING read and considered the documents relating to this 
matter there being no party desiring to be heard in opposition 
thereto, and upon being satisfied that the requirements of the 
abovementioned Act have been complied with, I, the 
undersigned, Chief Commissioner of The Western Austra- 
lian Industrial Relations Commission, acting on my own 
motion in pursuance of the powers contained in Section 47 
of the abovementioned Act, do hereby Order and declare- 

That from the date of this Order Dickson & Cumuck, 
Dorset Street, Busselton, be struck out of the Schedule 
of Respondents to the Plaster, Plasterglass and Cement 
Workers' Award No. A 29 of 1989. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.47 

Cancellation of Award 

No. 686 of 1977 part 109. 
Residential Child Care Award, 1983. 

CHIEF COMMISSIONER W.S. COLEMAN. 
31 March, 1992. 

Order. 

WHEREAS the Commission, being of the opinion that there 
was no employee to whom the following award applies, did 
give notice on the 26th day of February, 1992 of an intention 
to make an Order cancelling such award; 

And whereas at the 31st day of March, 1992 there were 
no objections to the making of such an Order; 

Now therefore, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations Commission, 
pursuant to the powers conferred by the said Act, do hereby 
order that the following award be cancelled: 

Residential Child Care Award, 1983 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

NOTICES— 
Award/Agreement Matters— 

Application No. A1 of 1992. 

APPLICATION FOR AN AWARD 
ENTITLED "AWU GOLD (MINING & PROCESSING) 

AWARD 1992". 
NOTICE is given that an application has been made to the 
Commission by The Australian Workers Union, West 
Australian Branch, Industrial Union of Workers under the 
Industrial Relations Act 1979 for the above Award. 

This award replaces the Gold Mining Consolidated 
Award No. 21 of 1967. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder: — 

4. —Area & Scope. 
This Award applies to employers engaged in or in 

connection with or incidental to, the mining, processing, 
reduction and/or refining of Gold and related ores and the 
operating and maintenance of treatment plants and all plant 
and equipment relating thereto and employed in any of the 
classifications set out in this Award, whether members of 
the union or not, and the union, throughout the State of 
Western Australia. 

33. —Rates of Pay. 
(1) An employee will be paid the following wage 

specified for that employees classification set out below: 
Classification 
PART 1 — MINE WORKERS - SURFACE 

1. Mine Worker Grade 1 
Labourer with less than 3 months 
experience in the industry 

2. Mine Worker Grade 2 
Assistant Powder Monkey (as defined) 
Assistant Rigger (as defined) 
Chainman 
Concrete gang worker 
Concrete gun or pump operator 
Crane chaser/crane hand/gantry hand 
Dump cart operator 
Fencer (as defined) 
Jackhammerman 
Tradesmans labourer 

3. Mine Worker Grade 3 
Concrete Batching Plant Operator 
Concrete finisher (as defined) 
Hoist or Winch driver 
Powder Monkey 
Scaffolder (as defined) 
Spotter 
Steel fixer (including tack welder) 
Storeman 
Traffic controller 

4. Mine Worker Grade 4 
Crusher operator, aggregate 
Dogman 
Drainer 
Operator, drilling machine, up to 
and including 155mm diameter 
Paviour (including segmental paving) 
Pipe layer (any kind of pipes) 
Rigger 
Timberman (as defined) 

5. Mine Worker Grade 5 
Operator, drilling machine, 115mm 
to 230mm diameter 
Shaft or trench sinker 
Tunneller 2 (as defined) 
Winding and haulage driver 



6. Mine Worker Grade 6 
Operator, drilling machine, over 
230mm diameter 
Operator, tunnel boring machine 
Tunneller 1, (as defined) 

PART 2-PLANT OPERATORS - SURFACE 
1. Plant Operator Grade 1 

Concrete finisher, powered 
Concrete spreader, powered 
Crawler tractor with power 
operated attachments (up to and 
including 2000kg shipping mass) 
Dumper, rear and bottom (up to 
and including 2 cubic metres 
struck capacity) 
Pneumatic tyred tractor with power 
operated attachments (up to and 
including 15 kw net engine power) 
Roller (under 8 tonnes) 
Roller, vibrating, (under 4 tonnes) 
Second driver, navvy and dragline 
or dredge type excavator 
Trenching machine (small Ditch-Witch type) 

2. Plant Operator Grade 2 
Concrete paver 
Crawler loader (up to and including 
15000kg mass) 
Crawler tractor with power operated 
attachments (over 2000kg up to and includ- 
ing 15000kg shipping mass) 
Dumper, rear and bottom, (above 2 
cubic metres, up to and including 
30 cubic metres struck capacity) 
Excavator (up to and including 0.5 
cubic metres struck capacity) 
Grader (below 35 kw net engine power) 
Pile driver 
Pneumatic tyred loader (up to and 
including 105kw net engine power 
Pneumatic tyred tractor with power 
operated attachments (above 15 kw 
net engine power) 
Roller (8 tonnes and above) 
Roller, vibrating (4 tonnes and above) 
Scraper (up to and including 10 cubic 
metres struck capacity) 
Trenching machine (depth up to 2.4 
metres and width up to 450mm) and 
bucket wheel trencher with equivalent 
capacity in cubic metres per hour. 

3. Plant Operator Grade 3 
Crawler loader (above 15,000kg 
mass up to and including 60,000kg mass) 
Crawler tractor with power operated 
attachments (above 15,000kg up to 
and including 60,000kg mass) 
Dumper, rear and bottom (above 30 cubic 
metres, up to and including 
120 cubic metres struck capacity) 
Excavator (above 0.4 cubic metres, 
up to and including 5.5 cubic 
metres struck capacity) 
(This group includes Gradall) 
Grader, (35 kw up to and including 
190 kw net engine power) 
Pneumatic tyred loader (over 105 kw 
up to and including 500kw net 
engine power) 
Pneumatic tyred tractor with power 
operated attachments (above 150kw 
up to and including 500 kw net 
engine power) 
Scraper (above 10 cubic metres, up to 
and including 50 cubic metres struck 
capacity) 

Trenching machine (greater than 2.4 
metres depth and 450mm width) and 
bucket wheel trencher with 
equivalent capacity in cubic metres 
per hour 

PART 3-MOBILE CRANE OPERATORS 
Operator of mobile crane with lifting capacity of: 

1. Up to 8 tonnes 
2. In excess of 8 tonnes and not exceeding 15 

tonnes 
3. In excess of 15 tonnes and not exceeding 40 

tonnes 
4. In excess of 40 tonnes and not exceeding 80 

tonnes 
5. In excess of 80 tonnes and not exceeding 100 

tonnes 
6. In excess of 100 tonnes and not exceeding 

140 tonnes 
7. In excess of 140 tonnes and not exceeding 

180 tonnes 
8. In excess of 180 tonnes and not exceeding 

220 tonnes 
9. In excess of 220 tonnes 

PART 4-MINE ORE PROCESSING 
Operator Grade 1 
Operator Grade 2 
Operator Grade 3 
Operator Grade 4 
Operator Grade 5 
Operator Grade 6 

PART 5-UNDERGROUND MINE WORKERS 
Mine Worker Grade 1 
Salvage person 
Pass runner 
Pipe assembler 
Sampler 
Popper machine operator 
Diamond drillers assistant 
Air hoist operator 
Ventilation operator 
Hydraulic operator 

Mine Worker Grade 2 
Platelayer 
Loco operator 
Mechanical loader operator 
Scraper operator 
Braceman 
Platman 
Skipman 
Sealer 
Diesel service operator 
Sanitary person 

Mine Worker Grade 3 
Rock drill man 
Powder monkey 
Long hold driller 
Crusher operator 
Diamond driller up to 15kw 
Timberman 

Mine Worker Grade 4 
Rock drill man in shaft 
Timberman in shaft 
Diamond driller over 15kw 
Diesel truck and loader operator 
Mechanical rock bolter 

Mine Worker Grade 5 
Hydraulic jumbo drill operator 
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PART 6-MINE SERVICES 
Mine Services Employee Grade 1 
Mine Services Employee Grade 2 
Mine Services Employee Grade 3 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

INDUSTRIAL MAGISTRATE— 

Complaints before— 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH. 
Industrial Relations Act 1979. 

No. 31 of 1991. 
The Federated Miscellaneous Workers Union 

of Australia, WA Branch 
(Complainant) 

v. 
Burswood Executive Health Centre 

(Defendant). 
INDUSTRIAL MAGISTRATE 
W.G. TARR ESQ. S.M. 

Heard: 4 July 1991. 
Appearances: Ms S.M. Mayman appeared for the Com- 

plainant 
Mr P.O. Brunner appeared for the Defendant 

Reasons for Decision. 
HIS WORSHIP: The matter before me is an application by 
way of a complaint pursuant to the provisions of section 83 
of the Industrial Relations Act. The Federated Miscellane- 
ous Workers Union of Australia, WA Branch complains that 
the defendant, 8888 Pty Limited trading as Burswood 
Executive Health Centre, being a party bound by an Award, 
Award No. A49 of 1978, has breached Clause 22(3) of that 
Award in that it failed to make available to a duly accredited 
official of the union the time and wages record in accordance 
with the provisions of the Award. 

The evidence given by the accredited official, Mr 
Armstrong, outlining the breach is not generally in dispute. 
In fact it was admitted by Mr Tong, a Director of the 
defendant Company, that he failed to make available the 
time and wages record requested. 

The defendant's defence is that it does not fall within the 
scope of the award and therefore is not required to make the 
documents sought available to the Union. 

It is clear from the evidence that the defendant Company 
operates the Burswood Executive Health Centre in the 
recreation centre of the Burswood Hotel. The defendant 
provides a massage service and sauna and employs four 
masseurs or masseuses. By doing so and as its brochure 
points out its services complement the hotel's facilities of 
a gymnasium, two pools and a spa. 

The Burswood Hotel offers membership to its recreation 
centre. That centre provides many recreational facilities 
including those normally found in health clubs, which were 
run by the respondents to the Award. The Burswood Resort 
Hotel Recreation Centre brochure offers individual health 
and fitness appraisals, a gymnasium, aerobics, outdoor and 
indoor pools, spa, sauna and massage. The latter two, in fact, 
are provided by the defendant Company. In addition, the 
recreation centre provides a range of outdoor recreational 
and sporting activities. 

Clause 4 of the Award gives its scope and states that the 
Award applies to all workers employed in the callings listed 
in Clause 11 by employers engaged in the health and 
physical culture industry as carried on by the respondents. 

Clause 11 lists the type of employees one would expect 
to find in the health and physical culture area centres and 
includes instructors, masseurs, and health attendants. I have 
no doubt that the activities of the Burswood Resort Hotel 
Recreation Centre would bring it within the scope of the 
award. 

It has been argued on behalf of the defendant that because 
the defendant provides only a massage service and sauna 
facility and not the other facilities, activities and services 
normally found in the health and physical culture industry 
the Award does not apply to the defendant. 

It is clear on the evidence, particular that of Mr Goodwin, 
that massages and saunas were an integral part of the health 
and physical culture industry at the time the Award was 
made and remains so in the present organisations providing 
a similar health service. 

If the services provided by the defendant Company, 
namely massage and sauna, were being provided in the same 
manner by the owners of the Burswood Resort Hotel 
Recreation Centre then I would have no hesitation in finding 
that they would be liable under the award to comply with 
the request to provide time and wages records of its 
masseurs and masseuses. 

That would be a situation contemplated by the Commis- 
sioner and the parties to the Award when the Award was 
made. It was an Award to protect the interest of the 
employees such as those who complained to the Union and 
it was as a result of those complaints that this action has been 
taken. 

I am being asked to find that if a component or activity 
within an industry is separated by ownership, it is then not 
bound by the Award which would apply if owned by the 
principal owner of the recreation centre or health club, as 
the respondents to the Award businesses were commonly 
known. 

I have considered the decisions referred to me and 
considered the dictionary meanings tendered. I find nothing 
in those references which would sway me from my finding 
that the activities of the Defendant are activities usually 
found in the health and physical culture industry. The 
defendant carries out these activities within a centre which 
is conducted in a similar way to those conducted by the 
respondents to the Award and which provides activities and 
services covered within the health and physical culture 
industry. 

I have found that as a whole the centre within which the 
defendant operates is covered by the Award. It would be a 
travesty of justice if employers were able to avoid their 
responsibility under an Award by breaking the activities into 
separate components, placing them under separate owner- 
ship and then claim not to be covered. 

I am satisfied that the defendant is covered by the Award 
and that it did not comply with its obligations under Clause 
22(3). I therefore find the complaint proven and the 
defendant Company will be convicted. 

(Sgd.) W.G. TARR S.M., 
Industrial Magistrate. 
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SECTION 23— 

Miscellaneous Matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks Union of Australia, 

Industrial Union of Workers, W.A. Branch 
and 

Fremantle Port Authority. 
No. P48 of 1991. 

COMMISSIONER J.A. NEGUS. 
26 March 1992. 

Reasons for Decision. 
BY this application, the Federated Clerks' Union seeks an 
order from the Public Service Arbitrator pursuant to the 
powers conferred by S.80E of the Industrial Relations Act. 

The matter in dispute was initially before the Commis- 
sion, differently constituted, at a conference pursuant to S.44 
of the Act, on 6 September 1991 and was referred for hearing 
and determination in a Memorandum which reads: 

"The claimant union claims that Mrs Donna Tempra's 
employment classification be deemed to be that of a 
permanent employee and thus Mrs Tempra be entitled to 
maternity leave and on completion of that maternity leave 
she be re-appointed at Level 1 with the Fremantle Port 
Authority. 

The respondent objects to and opposes the claim." 
Submissions and evidence were presented on 26 Septem- 

ber 1991 and on 3 October 1991 the Commission advised 
the parties that the evidence disclosed that the initial 
application should have been directed to the Arbitrator in 
which office exclusive jurisdiction is reposed by virtue of 
S.80E of the Act. Following re-allocation of the matter, I 
heard further submissions and evidence from the parties on 
12 November 1991. They requested that the issue be 
resolved by reliance on those new submissions and the 
transcript from the earlier, aborted hearing. 

I have delayed issuing these reasons for decision because 
I was made aware that several other temporary employees 
whose predicaments were somewhat similar to that of Mrs 
Tempra had gained some improvement in their prospects 
through a Union approach to the relevant Minister of the 
Crown. There was a possibility that some intervention might 
assist Mrs Tempra but I am now informed that there were 
no further developments so I must determine the matter in 
dispute. 

The history of Mrs Tempra's employment by the 
Fremantle Port Authority is not in dispute. She responded 
to a newspaper advertisement in October 1989, inviting 
applications for positions as Temporary Clerks. (Tran- 
script—Exhibit A). By letter dated 20 November 1989, she 
was invited to commence as a Clerk Level 1 (Temporary) 
on 27 November 1989 and was advised that: —"Confirming 
verbal advice, the position is temporary for six months until 
June 1, 1990 to be reviewed at that date." 

Her employment was pursuant to the Clerks' (Public 
Authorities) Award 1987 which in Clause 31.(4) — Contract 
of Service, makes provision for temporary officers to be 
employed by the Fremantle Port Authority only, among the 
respondents to that award. 

There is evidence that as each period of temporary 
employment came to an end, requests were made to extend 
Mrs Tempra's appointment for further periods so as to take 
up workloads for officers who were clearing leave entitle- 
ments or were seconded to other duties connected with a 
restructure of the Authority's workforce. It was Mrs 
Tempra's evidence that she was anxious to achieve the 
status of a permanent officer and she appears to have 
pursued the matter assiduously in conversations with her 
immediate superordinates in the Human Resources section. 
Now it may well be true that these middle level managers 
were reassuring in their conversations and indeed that Mrs 
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Tempra felt so confident of being confirmed in permanent 
status that she rejected an offer of temporary employment 
with a government department. The unfortunate reality is 
that the officers who are said to have reassured her that she 
would become part of the permanent staff were making 
promises that they could not keep. The only official 
communication received from officers in decision making 
positions were letters and memoranda which continually 
confirmed her temporary status and notified of the latest 
extension to her date of termination. 

There is some confusion about the announcement of Mrs 
Tfempra's pregnancy and some doubt as to -whether she did 
indeed give formal notice to her employer of b *r condition. 
I accept Mr Leggerini's assurance that the r-.:"".*'--. ri:d not 
arise in the deliberations of the senior officer; • . .o at length 
decided that there was no further work availrAle for Mrs 
Tempra after 19 April 1991. there was no requirement for 
her to advise the employer and no responsibility for the 
employer to have cognizance of the situation because Clause 
34. — Maternity Leave of the Award has no application to 
temporary officers. On the evidence presented, Mrs Tempra 
was at ail relevant times a temporary officer in the employ 
of the Port Authority and on that basis this claim must be 
determined by an order of dismissal. 

Mr R.J. Dhue appeared for the applicant. 
Mr R.J. Leggerini appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks Union of Australia, 

Industrial Union of Workers, W.A. Branch 
and 

Fremantle Port Authority. 
No. P48 of 1991. 

COMMISSIONER J.A. NEGUS. 
26 March 1992. 

Order. 
HAVING heard Mr Dhue on behalf of the Applicant and Mr 
Leggerini on behalf of the Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the matter be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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UNFAIR DISMISSAL/ 

CONTRACTUAL 
ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Margaret Edna Bayley 
and 

Wanilla Nominees Pty Ltd trading as Jadana. 
No. 1768 of 1991. 

COMMISSIONER C.B. PARKS. 
26 March 1992. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the submis- 

sions, as edited by the Commissioner) 
THE COMMISSIONER: The matter before me is one in 
which the applicant, Mrs Margaret Edna Bayley, claims that 
her services as an employee with Wanilla Nominees Pty Ltd, 
trading as Jadana, were unfairly terminated on 29 October 
1991. Additionally, by an amendment to the claim, the 
applicant also asserts that as a consequence of the 
termination she has not been paid benefits due to her 
according to her contract of employment. 

The respondent employer denies that the termination was 
unfair and further denies that there are any benefits due to 
Mrs Bayley as a consequence of that termination. In the 
alternative the respondent argues that the contract of 
employment was regulated by the Shop and Warehouse 
(Wholesale and Retail Establishments) Award (the Award), 
an award of this Commission, and therefore the Commission 
does not have jurisdiction to deal with the claim for any 
benefit that arises thereunder.Mrs Bayley's services were 
summarily terminated on 29 October 1991 by the Managing 
Director of the respondent employer, Mrs Warby. It is her 
evidence that she took that action in the belief that the 
applicant had been stealing from Jadana. She reached that 
conclusion after initiating checks of the stock issued to, and 
returned by, Mrs Bayley. Consideration was given to stock 
accounted for according to the practices adopted by Jadana, 
such as leaving stock with clients when purchased. Those 
checks were conducted by the warehouse assistant, Ms Law- 
rence, on 7, 14, 18, 23, and 30 October 1991. Ms Lawrence 
was satisfied that they revealed there were discrepancies in 
the stock numbers returned to the employer by Mrs Bayley. 

The Commission had been told that the information 
revealed by the checks was submitted to Mrs Warby who 
in turn placed that information before Mrs Bayley and asked 
her if she had any explanation for the discrepancies that had 
been identified. Mrs Warby says that Mrs Bayley denied 
stealing but gave no explanation for the discrepancies. 

Mrs Bayley prosecuted this matter on her own behalf and 
placed a very limited case before the Commission for its 
consideration. She did not deny that discrepancies occurred 
in her stock. The applicant does, however, deny that she 
stole from that stock, the property of her employer. There 
is no denial that Mrs Bayley did not try to provide an 
explanation for her stock discrepancy. Little has been placed 
before this Commission in an endeavour to explain those 
discrepancies. 

By these observations I do not intend to convey a finding 
that in fact Mrs Bayley stole from the employer, simply that 
she did not, and has not, offered any alternative explanation. 

I find no reason to disbelieve the evidence of both Mrs 
Warby and Ms Lawrence. I find that it was a reasonable 
conclusion for Mrs Warby to draw that Mrs Bayley had 
stolen the articles concerned in the absence of any attempt 
on Mrs Bayley's part to explain why the discrepancies had 
occurred. 

I am satisfied that the employer was entitled to believe, 
on the evidence available to it, that an act of misconduct had 
occurred and was therefore entitled to summarily terminate 
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the contract of employment, and accordingly I find that the 
act was not an unfair act. 

As to the claims before the Commission that specific 
benefits have not been allowed to Mrs Bayley and are due 
and payable, nothing has been put by the applicant to 
substantiate those claims. The onus resides with the 
applicant to prove that the claims made arise directly from 
the failure of the respondent employer to observe the terms 
of the contract of employment. Those terms have not been 
established. I therefore find no need to consider whether, in 
fact, the contract of employment was one regulated by the 
Award as asserted on behalf of the respondent employer. 
There was a paucity of argument in support of this assertion. 

For the reasons which I have given the application will 
be dismissed. 

Appearances: Mrs M.E. Bayley appeared on her own 
behalf. 

Mr P.O. Mungar (of counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Margaret Edna Bayley 

and 
Wanilla Nominess Pty Ltd trading as Jadana. 

No. 1768 of 1991. 
COMMISSIONER C.B. PARKS. 

31 March 1992. 
Order. 

HAVING heard Mrs M.E. Bayley on her own behalf and 
Mr P.G. Mungar (of counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Denise Brailey 

and 
Mendex Pty Ltd T/A Mair and Co 

Maylands. 
No. 130 of 1992. 

COMMISSIONER A.R. BEECH. 
16 March 1992. 

Reasons for Decision. 
Preliminary Matters. 

THE COMMISSIONER: This is an application pursuant to 
s.29 of the Industrial Relations Act by the applicant which 
claims unfair dismissal and outstanding contractual benefits. 
A conference of the parties was convened and held on the 
10th March 1992 at which the respondent submitted that as 
the matters contained in this claim had previously been 
before the Commission in application numbered 1539 of 
1990 and which resulted in an Order dismissing the 
application on the 24th April 1991, that the Commission 
should exercise its powers pursuant to s.27 of the Industrial 
Relations Act and strike out the application. The Commis- 
sion indicated to the parties that it would deal with that 
submission at the conference, and gave the parties the 
opportunity to put such further submissions on the prelimi- 
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nary point as they wished. Both parties did so, with the 
applicant relying for that purpose upon the written Reply 
lodged in the Commission on the 10th March 1992 in 
response to the Notice of Answer and Counter Proposal. The 
Commission then indicated to the parties that it would 
reserve its decision on the preliminary point and the 
proceedings were then adjourned. An additional written 
submission was received by the Commission on the 11th 
March 1992. 

The facts of this matter as revealed by the Notice of 
Application lodged by the applicant are that she was 
employed by the respondent on the 4th September 1989 and 
dismissed on the 4th April 1990. She cites her position as 
Registered Land Salesperson under the Real Estate Agents 
Act 1978. The application in item (12)(c) states that the 
applicant believes that her dismissal was unfair and gives 
reasons for that. The applicant states however, that she is not 
seeking re-instatement but an order that she was unfairly 
dismissed from her employment. The applicant also seeks 
contractual benefits which, for present purposes, are under 
two headings, one that a written employment agreement 
"does not accurately reflect the conditions of employment 
which the applicant operated under" together with claimed 
"unpaid commissions amounting to $8,310.45". 

The respondent has answered the claims in terms, but, as 
indicated earlier in these reasons, also raises the preliminary 
point that the matter has already been before the Commis- 
sion and finalised. This is a reference to application 
numbered 1539 of 1990 between the same parties. At the 
conference held on the 10th March 1992 in application 130 
of 1992, both parties were advised by the Commission that 
it had inspected the record of application numbered 1539 of 
1990, and the Commission referred to it at the conference. 
That matter was lodged in the Commission on the 19th 
September 1990 by the present applicant and sought "an 
order pursuant to s.29(b)(ii) as per attached schedule A", 
and the grounds upon which the claim was made were said 
to have been set out in "schedule B attached". However 
there is not a schedule A or B attached to that application, 
merely a document headed Schedule. On the face of the 
document, the schedule refers to the reasons for termination, 
but does not raise an issue relating to it, nor does it contain 
a claim arising from the termination. There is a claim in 
relation to outstanding commission, less excess advertising 
expenditure resulting in an amount of $8,310.45. Details of 
the mathematical calculations are contained in the claim, 
and it is appropriate to observe that the general statement 
of claim and the manner of presentation is similar if not 
identical to the statement of claim and manner of presenta- 
tion for contractual benefit in this present application 
numbered 130 of 1992. The record indicates that a 
comprehensive Notice of Answer and Counter Proposal was 
filed by the then respondent on the 15th October 1990. On 
the 11th December 1990 a document which is in effect the 
applicant's Reply to the Notice of Answer and Counter 
Proposal was lodged, which in relation to the termination 
states as follows: 

"The fact of the termination is not in dispute nor is 
the fact that the right to terminate the Contract of 
Employment was exercised by the employer." 

This Reply was lodged by the applicant's then agent, Mr 
C.D. Panizza, for whom a warrant to appear in Form 27 was 
lodged on the 20th December 1990. For reasons which will 
become apparent subsequently, it is noted that the record 
also contains correspondence from Mr Panizza which 
describes him as Principal Consultant of Christopher 
Panizza & Co., Industrial Relations Consultants and 
Advocacy Service. A conference in that matter was held 
before Negus C on 23rd April 1991, and it is noted from the 
record that an earlier date set for a conference was vacated 
due to the applicant's illness at that time. Indeed, the 
applicant's agent had later written to the Commission on the 
9th March 1991 stating that the applicant "has now 
recovered her health and is thus now in a position to 
continue to pursue her claim". The only other document on 

the record is an Order issued by Negus C dated the 24th 
April 1991 in the following terms: 

"HAVING heard Mr C. Panizza on behalf of the 
Applicant and Mr P. Murray (of Counsel) on behalf of 
the Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: — 

1. That the application be dismissed. 
2. That the Respondent agrees that a counter- 

claim for $16,069.44 will not be pursued in 
any jurisdiction." 

There are not any Reasons for Decision, nor any preamble 
to the Order to show the circumstances which led to the 
making of it. 

No appeal was taken by the applicant against that Order. 
In this matter, that is application 130 of 1992, the 

applicant outlined the basis of the application. She asks the 
Commission to note that in her submission, the claim of 
unfair dismissal and the claim relating to an alleged 
unlawful contract of employment are not matters that were 
before Negus C, and therefore not encompassed in the 
proceedings and the Order which resulted from them. The 
applicant denies that she was guilty of any misconduct and 
confirmed that she is not seeking re-instatement because of 
a perceived break-down in the relationship between the 
applicant and the respondent. The applicant informed the 
Commission of certain "facts" which she submitted had 
come to light since the termination. The applicant claims 
that the conference held before Negus C had "failed to 
exercise its full rights and obligations particularly under 
s.26(l)(a)(b) and (c) of the Act". The applicant specified her 
reasons for that submission. She acknowledges that she did 
on that occasion agree to withdraw the application, but 
stated that this was done in part due to a misapprehension 
or misunderstanding on her part, and also only on the basis 
that she could refer the matter to "the Minister of 
Productivity and Labour Relations or the Real Estate Board 
of Western Australia". It was submitted that the Order 
issued by the Commission did not reflect the applicant's 
wish to withdraw the application and also its issuance was 
unknown to the applicant until early December 1991. 
Although the Order states that it is by consent, the applicant 
says that she did not consent to an order issuing, and 
certainly not to an order dismissing her claim. 

The respondent however, states that the applicant's 
submissions "grossly distort" the proceedings held before 
Negus C. It submitted that all matters, that is the matters that 
are before the Commission on this occasion, were outlined 
and dealt with at the conference before Negus C, and there 
was no indication by the applicant on that occasion that there 
was a misunderstanding or misapprehension on her part at 
any stage. The respondent asks in relation to the claim of 
unfair dismissal in any event, what is able to be achieved 
by an enquiry into an allegation of unfair dismissal where 
re-instatement is not sought, and the event occurred some 
time ago? The respondent was at pains to point out the 
precise similarity between the contractual benefits claimed 
on the earlier occasion compared with the contractual 
benefits claimed on this occasion. The respondent confirmed 
that an agreement was reached at the conference before 
Negus C,. that the applicant would not proceed with her 
claim, and the respondent would not proceed with its 
counterclaim. 

The Commission turns to consider the preliminary point 
raised by the respondent in this matter. Firstly it is to be 
observed that the motion urged by the respondent to strike 
the matter out does not go to the jurisdiction of the 
Commission as such. The jurisdiction of the Commission is 
set out in s.23 of the Act and, for present purposes, allows 
the Commission to deal with an industrial matter as defined, 
and as envisaged within s.29(b). The matter brought before 
the Commission on this occasion is clearly such a matter and 
it was not argued otherwise. It is clear that the Commission 
does have the jurisdiction to entertain the claims that are 
made. The respondent's position more properly is that it 
wishes the Commission to exercise its discretion pursuant 
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to s.27 of the Industrial Relations Act and dismiss the 
proceedings for the reasons it has already referred to. 

There is no legislative bar preventing a person lodging an 
application for relief in the Industrial Relations Commission 
where that relief and the circumstances giving rise to the 
application have previously been before the Commission 
and finalised. In Western Australian Bakers, Pastrycooks 
and Confectioners Union of Workers v. De Campo Bakery 
(64 WAIG 987) Johnson C dealt with an application 
concerning unfair dismissal which had been dealt with by 
the Commission some six months earlier and dismissed. The 
new application was brought on the ground that fresh 
evidence had since become available. The Commission 
there held that the existence of such evidence would be 
sufficient to qualify as a most exceptional circumstance so 
to permit a review of the earlier decision. Whilst in that case 
the merits of the dispute were formally decided by the 
Commission, and in this case, the Commission has not done 
so, nonetheless in this case the proceedings were formally 
concluded as a direct result of the agreement of the parties. 
However as a matter of policy and for reasons which arise 
in considering the legal concept of issue estoppel, such an 
applicant must satisfy the Commission that there are good 
grounds to warrant the Commission embarking yet again 
upon a claim. Thus, the starting point for a proper analysis 
of this matter is the application which had been dealt with 
earlier by Negus C. 

It is beyond question that the claim for contractual 
benefits contained in application numbered 1539 of 1990 is 
the same claim as is before the Commission on this 
occasion. There is no difference in substance, and only slight 
difference in form from that precise matter which was the 
subject of the earlier proceedings. Both the applicant and the 
respondent agree that at those earlier proceedings the 
applicant agreed to withdraw her claim and the respondent 
agreed not to pursue its counterclaim. The Commission was 
informed by the respondent that the conference before 
Negus C occupied some four hours of time, which tends to 
support the submission of the respondent that the issues then 
before the Commission were dealt with by the parties most 
comprehensively. 

The applicant complains that that conference "failed to 
exercise its full rights and obligations" and the Commission 
notes the submissions from the applicant as to why she holds 
that point of view. As to that, a number of matters need to 
be observed. Firstly, the Commission as currently consti- 
tuted believes that the contractual benefits claim was 
comprehensively discussed and that the applicant agreed to 
withdraw her claim. Whilst the applicant was critical of its 
then agent and says that she now believes she did not receive 
the appropriate advice in relation to her claim for contractual 
benefits, the nature of the conference and the options open 
to her, that is a matter between the applicant and the agent 
appointed by her on that occasion. It is to be noted that the 
Industrial Relations Act specifies that a person appearing by 
an agent is bound by the acts of that agent (s.31(3)). 
Notwithstanding the criticism which she now levels, the 
applicant attended a conference convened by the Commis- 
sion at which her claim for contractual benefits was 
comprehensively discussed. She was represented by the 
Principal Consultant of an Industrial Relations Consultants 
and Advocacy Service, and at those proceedings elected to 
withdraw her claim as part of an agreement with the 
respondent whereby the respondent would not pursue its 
counterclaim. Such an outcome is perfectly proper and does 
not give a legitimate cause for the applicant to now seek to 
re-open the issues merely on the basis that she either 
misunderstood or misapprehended certain matters. Such a 
basis does not constitute the "good reason" necessary in the 
circumstances. 

Similarly, whilst the applicant is correct that the Order 
issuing in the form that it did does not reflect the then wish 
of the applicant that the claim be withdrawn, the applicant 
can hardly be heard to legitimately complain that following 
a conference at which she agreed to withdraw the claim and 
the respondent not to proceed with a corresponding 
counterclaim, the Commission issued an Order which 
concluded the application. Although the Order is that the 

claim be dismissed, it is common ground that in fact the 
merit of the claim was not dealt with by the Commission 
as such (see the comments made in relation to the form of 
an order to issue in AWU v. RRIA, 69 WAIG 1187). Nor 
is it of assistance to the applicant's position to submit in this 
matter that she "first sighted" the Order in December 1991. 
She would have been aware that the claim and the 
counterclaim had been concluded as a result of the decisions 
reached at the conference, and there was no indication given 
to the Commission of the extent to which the applicant took 
any further action to pursue her claim subsequent to the 
conference and prior to December 1991, a period of seven 
months. 

In any event, if the Order, or the form of the Order is 
indeed cause for concern, then there are remedies pursuant 
to the Act to address such an issue. Indeed it may be argued 
that to the extent that this application seeks to attack that 
Order, it is itself attempting to circumvent the provisions of 
the Act which are established for that purpose. 

Further, although the applicant complains that she agreed 
to withdraw her claim on the understanding that she could 
refer the matter elsewhere, the Order on its face would not 
appear to prevent the applicant from so doing. 

It is also significant that the Commission was not 
informed of any matters relating to the claim for contractual 
benefits which have come to the attention of the applicant 
subsequent to the conference, or of which the applicant was 
unaware at the time of the conference. In any event, even 
if a view favourable to the applicant's submissions was 
taken, and the application looked at de novo, the claims 
made are now some 23 months old. There is ample authority 
to demonstrate that claims brought to the Commission must 
be brought promptly, and that where this is not done, there 
is a strong likelihood that the application will not be 
permitted to proceed. This is applicable to claims for 
contractual benefits, and even more so to claims alleging 
unfair dismissal (Lewicki and others v. H.B. Brady and Co, 
70 WAIG 4143; Johnston v. Wesfarmers, 70 WAIG 2434; 
Greville v. Hillside Nursing Home, 70 WAIG 2429). In 
Kangatheran v. Boans Ltd the Full Bench stated: 

"This Commission has in the exercise of its 
jurisdiction under section 29 considerable responsibil- 
ity to the public and to the litigating public in 
particular, those who come before it with claims, those 
who are respondents to those claims. There are many, 
many applications of a similar sort which are dealt with 
day by day and there is every reason why individual 
Commissioners dealing with them are pains to ensure 
some reasonable expedition in the prosecution of those 
claims" (67 WAIG 1112 at 1113). 

In relation to this part of the applicant's claim, there has 
been no reason demonstrated why the agreement reached by 
the parties at the earlier conference, and which caused those 
earlier proceedings to be finalised by an Order of the 
Commission should now be set to one side and the 
concluded issues between the parties re-activated. 

That is not to say that an agreement or understanding 
reached at a conference is set in stone and never able to be 
reviewed. It is that in the circumstances of this matter, no 
reason of substance has been demonstrated to overcome the 
considerations which inherently arise. 

The Commission now turns to the balance of the claim. 
This aspect can relate only to the claim for unfair dismissal, 
as it is apparent from the face of the record that the earlier 
claims arising from the applicant's contract of employment 
necessarily embraced the identification of the terms of that 
contract of employment. It is not as clear from the face of 
the record that the applicant's present belief that she was 
unfairly dismissed was a matter dealt with in the earlier 
proceedings. However the applicant faces a twin problem in 
this regard: if it was dealt with, then good reason has to now 
be shown why the Commission should embark upon the 
claim on this occasion (per Johnson C supra); if it was not 
dealt with then the applicant needs to show why this has now 
become a matter of concern in February 1992 if it was not 
a concern in September 1990. This has not been shown. It 
is to be noted that the dismissal occurred in April 1990. Even 
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if the applicant's submission on this occasion is accepted, 
and the Commission found that the application alleging 
unfair dismissal was not dealt with in the earlier proceed- 
ings, exceptional circumstances would have to be advanced 
to show why the Commission should now proceed to 
consider such a matter. It is quite clear that so far as this 
Commission is concerned, applications alleging unfair 
dismissal must be filed and dealt with promptly. This claim 
is now some two years old. Further, the applicant had the 
opportunity to pursue this claim on the earlier occasion. She 
did not do so (accepting the applicant's submission) and no 
valid reason has been advanced why she did not do so. 
Further, the applicant does not seek any practical relief in 
the event that her claim is successful, and in the above 
circumstances it is just not in the public interest to embark 
upon a hearing and determination of the claim. 

For all of the above reasons the Commission concludes 
that s.27(l)(a) of the Act is applicable to these circumstances 
and an Order will issue to the effect that the hearing of the 
matter will be discontinued. 

Appearances: Mr T.C. Crossley on behalf of the applicant. 
Mr P. Murray (of counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Denise Brailey 

and 
Mendex Pty Ltd T/A Mair and Co Maylands. 

No. 130 of 1992. 
COMMISSIONER A.R. BEECH. 

16 March 1992. 
Order. 

WHEREAS a conference of the parties to the above matter 
was held; 

And whereas the Commission has this day published its 
Reasons for Decision in this matter; 

And having heard Mr T. Crossley on behalf of the 
applicant and Mr P. Murray (of counsel) on behalf of the 
respondent; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Dent 

and 
Coral Reef Holding Pty Ltd t/a West Coast Mussells. 

No. 294 of 1992. 
COMMISSIONER O.K. SALMON. 

2 April 1992. 
Supplementary 

Reasons for Decision. 
THE COMMISSIONER: This claim is brought by Mr David 
Dent pursuant to s,29(b)(ii) of the Industrial Relations Act 
1979. He claims that he was wrongfully dismissed from his 
employment and he claims 4 weeks' wages in lieu of notice. 
The Respondent, Coral Reef Holdings Pty Ltd trading as 
West Coast Mussells opposes the claim. 

■53 

My decision in this matter was given on the day of the 
proceedings, 2 April 1992, I found that on the evidence, 
including my observation of the witnesses and my finding 
that Mr Dent was a credible witness, the Respondent had not 
discharged the onus of proof and that the Applicant's 
dismissal was unlawful. However, on the subject of 
reasonable notice I found that one week was appropriate and 
that one week's wages should have been paid by the 
Respondent to Mr Dent. 

Incorrectly I said that an order would issue requiring the 
Respondent to pay Mr Dent $115.77. The figure should have 
been $463.08 and my proposed order will refer to that 
amount. 

The parties are requested to advise my Associate if they 
wish to speak to the minutes by 6 April 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Dent 

and 
Coral Reef Holding Pty Ltd t/a West Coast Mussells. 

No. 294 of 1992. 
COMMISSIONER O.K. SALMON. 

6 April 1992. 
Order. 

HAVING heard Mr David Dent on his own behalf and Mr 
Murray Campbell on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That Coral Reef Holding Pty Ltd t/a West Coast 
Mussells pay David Dent, forthwith, the sum of 
$463.08. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Terence Lynn 

and 
Royal Perth Hospital. 

No. 1236 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

24 March 1992. 
Reasons for Decision. 

SENIOR COMMISSIONER: This is an application pursu- 
ant to section 29(b)(i) of the Act which alleges unfair 
dismissal of the applicant by the respondent. Exhibit 'A' is 
an Agreed Statement of Facts and the Commission 
reproduces it in full hereunder: 

"AGREED STATEMENT OF FACTS 
APPLICATION No. 1236/91 BETWEEN TERENCE 

LYNN (APPLICANT) AND ROYAL PERTH HOSPITAL 
(RESPONDENT) 

The applicant and respondent agree that: 
1. Mr Terence Lynn was employed by Royal Perth 

Hospital from 2 July 1987 to 18 June 1991 as a 
Food Service Attendant working in the Distribu- 
tion Area. 

2. Employment conditions were covered by the 
Hospital Workers (Government) Award. 

3. On Tuesday 11 June 1991, Terence Lynn was on 
a rostered day off work. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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4. Terence Lynn did attend Royal Perth Hospital on 
Tuesday 11 June 1991 and a meeting was arranged 
requiring Dianna Foster, Food Service Attendant 
in the Distribution Area, to leave her workplace. 

5. There was a meeting in the courtyard outside the 
distribution area at approximately 9.30am at- 
tended by Terence Lynn, Dianna Foster, Ms Thu 
T. Nguyen, Ms Angel Simmonds and Mr Khaw 
Wee Meng. 

6. After an exchange of words the parties proceeded 
inside to return to their workplace. 

7. A further exchange occurred between Terence 
Lynn and Dianna Foster in the foyer area near the 
lift and stairway. 

8. Terence Lynn and his wife met with Mr Jeff 
Sheridan, Human Resource Officer, Royal Perth 
Hospital mid morning on Thesday 11 June 1991. 

9. Terence Lynn was interviewed by Mr Steven 
Seeds, Principal Industrial Officer, Ms Helen 
Dickson, Co-ordinator Personnel Services and Mr 
Jeff Sheridan in the presence of Mr Stan Hardie, 
Assistant Secretary, FMWU at 2.00pm Wednes- 
day 12 June 1991. 

10. Terence Lynn was interviewed by S. Seeds, H. 
Dickson in the presence of S. Hardie at 2.20pm 
Thursday 13 June 1991. 

11. Terence Lynn was terminated as from 18 June 
1991 with payment of 2 weeks pay in lieu of 
notice. 

12. Terence Lynn has received payment of all Award 
entitlements due to 18 June 1991." 

Exhibit 'B' states inter alia: 
"1. Mr Lynn was terminated on 18th June 1991, for the 

following reasons: 
(i) allegedly physically assaulting an employee 

(ii) allegedly verbally threatening an employee 
(iii) allegedly sexually harassing an employee" 

I turn first to the allegation of sexually harassing an 
employee and to the evidence of Mr 1. Van Royen, Catering 
Superintendent, Royal Perth Hospital. The Commission 
notes that he was a careful and straightforward witness and 
accepts his evidence in full on this issue. That evidence was 
inter alia as follows: 

"Can you tell the Commission whether you became 
aware of any allegations of sexual harassment made 
against Mr Lynn?—Yes, I was. 

Can you tell the Commission in what month that 
harassment was supposed to have occurred?—No, I am 
afraid I cannot say the months it occurred. I can only — I 
think the time it got to my knowledge, which would 
have been late—I would say late November 1990. 

Right. You became aware of it in late November 
1990. who reported it to you or drew it to your 
attention?—My assistant, Mr Simpson." 

"Was Mr Simpson intending to look into that 
matter?—Mr Simpson — I think Ms Foster reported the 
case, whatever happened, to him. 

Yes?—He subsequently talked to Mr Lynn, told me 
about it and then went on holiday. 

And I understand that Mr Simpson went on holiday 
towards the end of November?—Thats correct, yes. 

I understand that there was subsequently a meeting 
between yourself, Dianna Foster, Mr Simpson and Mr 
Lynn. Is that correct?—Yes. 

Can you tell the Commission when that was?— 
During the absence of Mr Simpson, Ms Foster handed 
me a letter and I had a discussion with her. I explained 
to her that as she had already spoken to Mr Simpson 
I felt that I had to wait for him to return to get his view 
and what action he had taken so far; that wasn't clear 
to me. The moment he returned which was around 
middle December 1990, we discussed the matter and 
somewhere early 91 we had a discussion with—and I 

am not 100 per cent sure if we saw Mr Lynn on his own 
first —I feel not. My recollection is that we saw them 
together—Mr Simpson, myself, Ms Foster and Mr 
Lynn; and I found a note in my diary that on 8 February 
I made a note to see Mr Simpson, Lynn and Ms Foster. 
So I feel somewhere around that time, maybe the same 
day or the next day, it happened. 

On the basis of your diary note it is most probable 
that it occurred then or soon after?—That's right. 

There were, as I understood, two meetings?— 
Correct." 

"Okay, fine. Did you subsequently ask, or did you 
receive from Mr Lynn, a written explanation of his side 
of the story?—No, we first had the discussion with Ms 
Foster and Mr Lynn —Mr Simpson and myself—and 
after that discussion I more or less probably tried, 
without taking sides, to say that we could not accept 
any behaviour like that in the department and 
requested both of them, whatever had happened, to 
forget it and to continue with their work. It was after 
that that I received a letter from Mr Lynn, explaining, 
I suppose, that he wasn 't very happy because through 
my discussion with him and Dianna Foster, I probably 
indicated that I felt both were guilty and he didn't 
really accept that. So he sent me quite a long letter 
explaining that he felt —well, more or less that my 
judgement was difficult for him to accept and there was 
a cloud over him for the future." 

"As I understand it, there was then a further meeting 
in early March?—Yes. 

Can you tell the Commission who attended that?— 
Again, Mr Simpson, Dianna Foster, Mr Lynn, myself— 
the four of us. 

Can you tell us from your recollection what occurred 
at that meeting?—Yes, the main points I can remember. 
Having by then received two letters —and I clearly got 
into a bit of a problem there, that I didn't quite know 
which way to go, the one accusing the other, and then 
the next person not accepting it —so I recall that I 
explained to them that I as head of the department 
didn 't want to play judge, couldn 't play judge, and felt 
that they either—and as—but this was our second 
meeting I said, "We either forget it again and you both 
this time have to accept that or I refer the matter to the 
Personnel Department, and with the two letters they 
can take it on and make sense out of it." I then 
suggested that if they didn't want that course of action, 
that I felt we should stop it there and then and I even 
said, "I will tear up the letters if you both agree." I 
think I started off—I'm not 100 per cent sure —with 
Dianna Foster, who was a little bit in tears, I think by 
then, but she finally accepted and said, "Okay, that's 
what I want", and I turned to Mr Lynn, and he also 
mentioned he said, "I accept that." In front of both of 
them I tore up the letters and I think we shook hands 
and I said, "That should be the end of it." 

From your view, as the Manager of the Catering 
Department ?—I supposed I hoped it was. 

We don't get always it right in the long term, do we? 
But from your point of view the matter had been dealt 
with and settled?—Thats right. 

And the parties importantly had accepted that 
settlement?—Yes.'' 

(Transcript Pages 55, 56, 57) (Emphasis Added) 
Mr S. Seeds, Acting Manager, Human Resources—Royal 

Perth Hospital, gave evidence and in relation to the 
allegation of sexual harassment stated inter alia: 

"Thank you. Mr Seeds, prior to 11 June, what was 
going on with respect to the Miscellaneous Workers 
Union and employees in the distribution area at the 
Royal Perth Hospital?—On 7 June the Human Re- 
sources Department took a telephone call from Mrs 
Jane O'Born who is an organiser with the FMWU, who 
said that there was a problem of a sexual harassment 
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nature in the distribution area, and that she requested 
an urgent meeting with Human Resources. That 
meeting was set down for 12 June. Subsequent to that, 
Miss O 'Born contacted the Department of Human 
Relations and said that there had been a further 
escalation in relation to this matter and that it was 
imperative that we meet ASAP." 

"Can you tell me who was involved in the initial 
meeting?—Sorry, I should apologise for that. I think 
the meeting between Human Resources was set down 
for 12 June—12 June —sorry, at the initial meeting, 
there was Ms Jane O'Born, Ms Dianna Foster, Ms 
Angel Simmonds and Mr Robert Khaw." 

"And how did Mrs O'Born present to the hospital 
the complaint?—Mrs O'Born initially came in and 
advised us that there had been a sexual harassment 
incident in the distribution area of Royal Perth 
Hospital and she then went into some great lengths of 
explaining what had occurred." 

"THE SENIOR COMMISSIONER: Mr Seeds, can 
you assist? Are the incidents that Ms O'Born com- 
plained about the same ones as the applicant was 
dismissed for or are that different onesl—Sir, when Ms 
O'Born came to us and raised those matters initially 
they are the ones that he was —that were —how shall 
I —they were the start of our investigation. It was 
because of those allegations that we subsequently 
ascertained that there had been a verbal assault and an 
assault. 
So what you are talking about were complaints raised, 
as I understand it, by Ms O 'Born which ultimately led 
to charges against the applicant which in turn led to 
his dismissal?—Yes, perfectly correct, Sir." 
(Transcript Pages 136, 137, 138, 139) (Emphasis 

Added) 
During cross examination the following emerged: 

"Mr Seeds, I want to deal first of all with this 
allegation of sexual harassment. Can you tell the 
Commission in clear and unlimited terms whether you 
found in your investigation, beyond any reasonable 
doubt, that in mid-June 1991 Mr Lynn and —lets be 
specific about it, if I can find the exhibit—that in 
mid-1990 Mr Lynn showed an obscene photograph, 
constituting a man's erect penis, to Dianna Foster? Did 
you reach that conclusion?—We did. 

On what basis?—On the basis of the evidence that 
Miss Diana Foster told us. It was supported by 
supporting evidence from Mrs Kimmy Wong." 

"You say that in early November 1990 —or it is 
claimed there was further event and I presume from the 
way its' worded that you say it was a similar event. Is 
that correct?—Yes. 

What witnesses were there to those events?—The 
only witness that was available was Dianna Foster, and 
Mr Stephen Maguire was also interviewed in relation 
to that matter. 

I didn't ask you who was interviewed. I asked you 
who were the witnesses?—Dianna Foster." 

"At the time that you commenced your investigation 
into this matter of so-called sexual harassment, were 
you aware that the matter had been previously 
investigated?—At day 1, minute 1,1 was not. 

I see. When did you become aware?—After we had 
interviewed Miss Lynn —Mr Lynn, Miss Foster on 12 
June." 

"Mr Van Royen conducted an investigation, didn't 
he?—The FMWU brought this allegation to the 
hospital's attention. In the Human Resource Depart- 
ment we are required to follow-up on that matter, which 
we subsequently did. 

Right. Mr Van Royen conducted an investigation, 
didn't he?—He did. 

And there was a mutual resolution of the problem. 
You have heard Mr Van Royen say that on oath —a 
mutually agreed resolution?—I have heard Mr Van 
Royen's evidence, yes. 

And you don't doubt Mr Van Royen's evidence?— 
I'm not in a position to doubt it, one way or the other. 

So there was a mutually agreed resolution of the 
problem. It is then usual some months down the track 
to resurrect the matter again and try it a second 
time?—As I have tried to explain to you, Mr Trainer, 
the FMWU came to Royal Perth Hospital with a 
complaint. Now, I had no idea what that complaint was 
until such time as Miss O'Born with her members 
entered my office and then set out in detail what that 
complaint was. Now, subsequent to the harassment 
complaint, we then went into the matter of verbal 
assault and physical assault. So at the time I did not 
know that this matter had been handled previously by 
Mr Van Royen because the union would not disclose 
any particulars until they came to my office. 

These matters by then in one instant was almost 12 
months old and the other one was, at best, 5 or 6 months 
old, and you would have discovered that, wouldn't 
you?—That came out, yes. 

Yes, and what you're in effect saying as I read it is 
you didn't back the judgement of Mr Van Royen in 
these matters?—No, as I " 
(Transcript Pages 157, 158, 159, 160) (Emphasis 

Added) 
The Commission concludes from all the evidence that Ms 

D. Foster's two allegations of sexual harassment by Mr T. 
Lynn had been the subject of appropriate consideration 
twice by the senior management person of the Food 
Production Department, in which they were employed, the 
Catering Superintendent, Mr Van Royen. At the conclusion, 
both Ms Foster and Mr T. Lynn withdrew their complaints 
against each other and agreed without duress that the issue 
was concluded. Apparently Ms J. O'Born of the FMWU did 
not contact Mr T. Lynn (a member of that organisation) 
before lodging the complaint with Royal Perth Hospital and 
as is seen from Mr Seed's evidence (supra) he was not aware 
of the previous events until 12 June 1991. 

However, in the result procedural fairness required that 
the allegation by Ms Foster of sexual harassment, and 
withdrawn unreservedly by her, should not have been the 
subject of a third inquiry merely at the behest of Ms O'Born. 
Once it was apparent to Mr Seeds that the Catering 
Superintendent had dealt with the matter, with the complete 
satisfaction (at the time) of both parties there the matter 
should have ended. 

If I am wrong as to this, the evidence given by Mr T. Lynn 
about the matter is the evidence preferred by the Commis- 
sion having closely observed both persons during the giving 
of their evidence. 

I turn now to the allegations of verbally threatening an 
employee and physically assaulting an employee which Mr 
Lynn was ultimately found to have done. 

It was obvious from the section 32 conference proceed- 
ings prior to the matter coming on for hearing, that severe 
evidentiary conflict would occur between the parties. Thus 
the Commission closely observed all witnesses during the 
giving of their evidence as it was plain that credibility would 
play a major part in the ultimate determination of the claim. 
With some minor variations the placement by the witnesses 
of the persons involved firstly outside the distribution area 
and secondly short of the automatic door is reasonably 
consistent and the Commission accepts on balance that 
material. 

Mr Lynn's description of the events is as follows: 
"Can you tell us how the conversation started? What 

did you start talking about?—We started talking 
about — I ask Dianna, "Why are you spreading rumours 
about me and Thu Thi?" 



Was one of the first matters raised a question from 
Dianna Foster as to how you got her address?—No. 

Did she ask you immediately why you went to her 
house whilst she was at work?—I don't remember that. 

Did you reply to Dianna Foster that "We did go over 
there" —and I presume that means "to your house" — 
Dianna Foster's house. Did you reply to her, "We did 
go over there. We go over there to kill you"?—No, not 
at all. I deny that completely. I didn't say that. 

The witnesses then go on to say, Mr Lynn, that at 
about this time you announced that your wife was on 
the second level of the hospital and that she too wanted 
to kill Dianna Foster?—No. 

That's what the witnesses will say. You deny that 
absolutely?—I said that my wife is upstairs, but I didn't 
say, "She is going to kill you." 

What the witnesses will say after that is that Dianna 
Foster held her arms out and crossed them and said, 
"Kill me, kill me"?—I don't remember that. 

So you deny the recollection of events of that 
particular witness?—Yes. 

Mr Lynn, were you the only one speaking?—No. 
Who else was speaking?—Dianna was speaking. 
What was she saying to you? Do you recall?—Yes, 

she was calling me a bloody liar, a bloody coward. 
So she was actively participating in the debate?— 

Yes. 
That's why Mr Khaw has recorded in his evidence 

that she too was aggressive towards you verbally?— 
Yes. 

Can you tell the Commission in your knowledge 
what was said about the supposed affair with Thu Thi 
Nguyen?—Dianna denied that she was spreading 
rumours about Thu Thi and me, and she told that Tferry 
is the one who is spreading rumours. 

Yes. How did you respond to that?—Thu Thi said 
something—Thu Thi said —Thu Thi said in between, 
"I don't believe you, I don't believe him, but I don't 
want you to speak about me any more. Leave me 
alone." 

Thu Thi was very upset by the events?—Yes." 

"Now, this conversation, as I understand it, took 
place in an area outside the pantry?—Outside the 
pantry in the courtyard. 
Yes, in an area known as the courtyard, yes. You then 
sought to return inside, did you not?—Yes, two leading 
hands came out and told us, "If you want to discuss 
any further, go somewhere else." 

And those leading hands are whom?—Mrs Anna 
Demali and Mrs Dragica Pejcic. 

Now, having been told that, you headed back into the 
hospital building?—Yes, Robert left the scene first. He 
said that he was going to call the union and then he 
walked—he rushed in and then Thu Thi followed him. 
Then I walked in and Dianna was on my left-hand side 
and a few steps behind me. 

So the sequence is Khaw, Thu Thi, Lynn and Foster 
in that order?—That's correct. 

Were you talking to Dianna Foster at that stage?— 
When we were passing the big rubbish skip she told me 
in Burmese, "I'll fix you, you're in deep trouble", she 
told me that in Burmese. And then I turned around and 
wink wink in Burmese and I—she walk around the 
rubbish bin and then I stretched my right hand in front 
of her and she grabbed my right hand with her left hand 
and put it up and "Don't touch me" and at the same 
time, "Did you see that, Robert?" 

She called out ?—She shout to Robert. 
 to Robert?—Yes. 
You're saying that you put your hand out in 

front ?—Yes. 
 of Dianna Foster?—Yes. 

That she grabbed your hand?—Put it up. 
Pushed it up?—Yes. 
That was the only physical contact?—Yes. Our 

hands were in the air. 
And you are saying to the Commission that as that 

was happening, Dianna Foster called out to Robert 
Khaw?—Yes." 

"The statement is, "As Dianna Foster walked 
towards the distribution area" you being "Terry Lynn 
grabbed her left arm with your left hand and put your 
other hand around Dianna Foster's waist and tried to 
push her with a great deal of force towards level 2." 
That is what is said. What do you say about that?—I 
didn't do those things. 
You were walking—you say that she was on your 
left-hand side?—Yes, she was on my left-hand side. I 
was a few steps in front of her. It was impossible for 
me to do that. I cannot grab her left arm from the front 
position. I cannot put the other hand around the 
waist—a very awkward position. 

After the events occurred, as you described them, 
can you tell the Commission what occurred then? You 
said your hand was raised?—Yes." 

(Transcript Pages 27, 28, 29) 
In marked contrast, Ms Foster's version follows: 

"What was—in your words what form did the 
discussion take?—Sorry? 

How did the discussion proceed?—Yeah, when we 
went there, as soon as get there I ask Terry Lynn, "Why 
you come to my house? You know I was working 
here." And then, "Why you leave the note? Where did 
you get my address. You not allowed to have my 
address." Then he said, "Yeah, we came for—to kill 
you." I talk to him in Burmese, ' 'Don't be stupid, "and 
then Mr Terry Lynn said, "English, please, English," 
and then he talked to me like that." 

Why you tell Thu Thi Nguyen have like affair with 
me?" I said, "Don't talk to me like that." I said, "I 
don't like people talk to me like that," and then I said, 
"Yes, you told me you was —you have affair with Thu 
Thi Nguyen. You told me so many times but I didn't 
tell anyone. Everyone knew because of the way you 
carry on with her and Valentine card." And then he 
said —Terry Lynn told me, "Yes, I told you but not to 
tell anyone." Then I called him a liar. 

Could you have called him a bloody liar?—Yes, I did 
because he made me very embarrassing in front of 
people. He came to my house without invite and he 
made me really angry and embarrassed so that's why 
I got angry and I call him, "You are a bloody liar. You 
told Kimmy Wong I have a love affair with you and 
then you told me you have a love affair with Thu Thi 
Nguyen. You are a bloody liar." I say that." 

"Did Thu Thi have much to say during the 
discussion?—Yeah. That time I say, "You are a bloody 
liar," and then Thu Thi said, "Let me talk, let me talk. 
I called a meeting" and then, because at that time I was 
pretty upset so I didn't give her a chance to talk, I just 
talk what I have to say and then he said—he talked to 
me a lot too and the second time he said, "Okay, let 
me talk. I call this meeting, you guy." Thu Thi Nguyen 
told Tferry Lynn first, "You should leave me alone, and 
you guys too, leave me alone," and then that's what 
Thu Thi said. 

And then at that point the meeting — the group broke 
up from outside and moved back in ?—Yeah, and 
then we start to walk." 

"Thank you. When you moved inside did Tferry 
Lynn discuss anything further with you?—Yes. At that 
time he said, "My wife wants to talk to you too. Come 
with me, you have to come." I said, "No, I'm on duty, 
I'm not my break," and then he said, "This is your 
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break time." I said, "No, this is not my break time," 
and then I said, "/ don't want to talk about anything. 
I've got nothing to say,'' and then I just turned and then 
he started to grab me and then I started to scream, 
"Robert, Robert," and then Robert—everyone looking 
at me and then he just let go and he do it again and 
then he hold my hand and he grabbed my waist and he 
pushed me to stairs and then I go like that, "Don't pull 
me, don't touch me," and then Robert said, "You 
shouldn't do this to her," and then we go to report Ms 
Kramer straight away and then we rang union straight 
away." 

(Transcript Pages 251, 252, 253) 
The Commission's clear impression of Ms D. Foster's 

evidence was that it was at times conflicting, at other times 
vague, that despite her remarks to the contrary she had no 
trouble understanding english and her desire to have her 
"story" accepted boarded at times on the hysterical. Finally, 
her evidence was at best self serving and at worst largely 
a fabric of untruths. Where Ms Foster's evidence conflicted 
with that of Mrs Kramer, Mr M. Shah, Mrs Demali and Mrs 
Pejcic, their evidence has, after dose consideration, been 
preferred by the Commission. 

The evidence of Mr Khaw and Ms Simmonds exhibited 
to an inappropriate degree rehearsal and the Commission 
formed the distinct impression during its observation of 
these witnesses' that friendship towards Ms Foster rather 
than truth coloured the majority of their critical answers. 
From all of the evidence, the Commission finds the facts on 
balance of probabilities as follows: 

(a) Rumours of a relationship between Mr T. Lynn 
and Ms XT. Nguyen reached Ms Nguyen's ears 
and she raised the matter with Ms D. Foster. 

(b) Ms Foster alleged to Ms Nguyen that Mr Lynn 
was "spreading these stories". (See Exhibit G). 

(c) Ms Nguyen raised the matter with Mr Lynn who 
then apparently either suggested/or agreed to a 
meeting between the three parties. 

(d) A meeting was arranged for Tuesday 11th June 
1991 at approximately 9.30am which is the time 
of the employees morning tea break. Mr Lynn had 
a rostered day off on that day. 

(e) Mrs P. Lynn accompanied Mr Lynn to the hospital 
on the 11th June 1991 but was not present at the 
later meeting. 

(f) Lynn, Foster, Khaw, Nguyen and Simmonds 
assembled but a violent verbal argument erupted 
between Lynn and Poster over an alleged visit by 
Lynn to Foster's home. 

(g) Nguyen protested that the meeting between 
herself, Foster and Lynn was to discuss the 
rumours of a relationship between herself and 
Lynn but was unsuccessful in changing the subject 
and withdrew from the debate. 

(h) The group were requested to disperse by leading 
hands Demali and Pejcic and they walked towards 
the automatic doors of the distribution area. 

(i) A further verbal altercation then occurred between 
Lynn and Foster and Lynn reached for Foster 
apparently to get her to accompany him upstairs 
to the second level where his wife was waiting. 

(j) Ms Foster raised her hand and Lynn's hand 
bumped hers. Foster stepped away refusing to do 
other than return to work and at the same time 
called to Mr Khaw, words to the effect "Did you 
see that?" 

(k) An inquiry into the matter was ultimately con- 
ducted by Mr Seeds and Mrs Dickson at the 
conclusion of which Mr T. Lynn was dismissed 
for misconduct. 

The dicta to be applied in cases of alleged unfair dismissal 
by the Commission was recently stated in a unanimous 
judgement of the Industrial Appeal Count (Unreported 
FMWUv.Board of Management, Narambeen District Hospi- 
tal. Appeal No. 11 of 1991. Judgement Delivered 25 
February 1992) wherein the Court stated: 

"It is true that in this type of application before the 
Industrial Relations Commission the proper question to 
ask is: "Has there been or has there not been 
oppression in justice or unfair dealing on the part of 
the employer towards the employee." Northwest 
Country Council v.Dunne (1971) 126 CLR 247 at 263. 
That will usually involve a question both as to the 
procedure involved in any inquiry into the incident 
which leads to the dismissal as well as ascertaining the 
facts of the dismissal itself." 

(Emphasis Added) 
In the present case, Mr Seeds and Ms Dickson responded 

to the pressure from Ms O'Bom (of the FMWU) for Royal 
Perth Hospital to act quickly in the matter. 

However, with the benefit the Commission has had of a 
full case presented by both parties it may be said that the 
initial inquiry did not extend far enough before the decision 
to dismiss was taken. 

In all the circumstances, the Commission finds that it was 
more probable than not, that no death threat was made as 
alleged nor did any real assault occur as alleged, the 
dismissal was therefore unjust and unfair. In the result in line 
with Max Winkless Pty Ltdv.Bell and Bent (66 WAIG 847), 
reinstatement will be ordered by the Commission. 

Appearances: Mr Ken Trainer appearing for the Appli- 
cant. 

Mr John Lange appearing for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Terence Lynn 

Royal Perth Hospital. 

No. 1236 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

27 March 1992. 

HAVING heard Mr K. Trainer on behalf of the Applicant 
and Mr J. Lange on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

1. That Mr Terence Lynn be reinstated into his 
former employment as Food Service Attendant 
with Royal Perth Hospital without loss of award 
wages and entitlements from the date of his 
dismissal to date of reinstatement. 

2. That Mr Terence Lynn recommence employment 
at the normal start time on Monday the 30th day 
of March 1992. 

(Sgd.) G.G. HALLIWELL, 
fL.S.l Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
George Everard Melville 

and 
David John Coates —Receiver and Manager for Vapac 

Limited. 
No. 705 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14 February 1992. 

Reasons for Decision. 
(Given extemporaneously and as edited by the Senior 

Commissioner) 
SENIOR COMMISSIONER: In earlier proceedings in this 
matter it was contended that abuse of process could result 
if this matter then continued before the Commission. For 
reasons then given, as to the abuse of process contention, the 
Commission decided to refrain from further hearing the 
matter until that issue was determined by the Federal Court. 
The Federal Court has now completed its hearing and issued 
judgement as to the abuse of process issue, deciding—that 
abuse of process did not result. 

The claim filed by the applicant, now before the 
Commission pursuant to Section 29(b)(ii) of the Act, is a 
claim for an alleged benefit arising from a contract of 
employment. That is a matter plainly within the Industrial 
Relations Act and, therefore, within this Commission's 
jurisdiction. It is, therefore, now appropriate that the claim 
pursuant to Section 29 of the Act proceed expeditiously 
before the Commission in the usual manner which is, of 
course, for the applicant to present its case followed by the 
respondent's case. 
That is the decision of the Commission on the preliminary 
point. 

Appearances: Mr H. Dixon (of Counsel) appeared for the 
applicant. 

Mr L. Christensen (of Counsel) appeared for the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
George Everard Melville 

and 
David John Coates Acting as Receiver/Manager for Vapac 

Limited. 
No. 705 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
3 April 1992. 

Reasons for Decision. 
SENIOR COMMISSIONER: The benefits claimed are set 
out in detail in Exhibit 'G'. Shortly stated they are: the Hong 
Kong component; annual leave calculation; work allegedly 
performed on weekends; public holidays claimed at single 
time rates; and business expenses incurred prior to the 
appointment of a Receiver. 

There are several fundamental disagreements, the first 
being whether the applicant's contract was terminated by the 
Receiver in November 1988 or whether it continued 
unbroken. Secondly, if there was a new contract what were 
its' terms. Thirdly, was there an agreement reached in 
September 1989 that whatever benefits were due pursuant 
to the contract of employment such benefits due would be 
satisfied in full, by the transfer of the oyster project and 
motor vehicles to the applicant. Mr Christensen (of Counsel) 
succinctly summarised the respondent's position thus: 

"CHRISTENSEN, MR: There are several matters 
which these proceedings encompass but regardless of 
a lot of variances in some of them it can be, in my 
submission, easily resolved, and that is for the court to 
decide what occurred on 8 September 1989. 

Whether or not Mr Melville was properly terminated 
in November or not, depending upon the answer you 
reach, will and can be irrelevant because one must find 
out what happened on 8 September 1989. 

Our submission as to what occurred on 8 September 
1989 is there was an agreement reached between the 
respondent and Dr Melville, that whatever his entitle- 
ments were they would be satisfied by the transfer to 
him or his nominee of the assets set out in paragraph 
8 of the claim; that is, the oyster project and the motor 
vehicles. Now, once one concludes that then what 
happened before that is irrelevant because whatever 
claims which Dr Melville had have now been satisfied 
and that, in our submission, ought be the end of the 
case. 

When it was endeavoured to be narrowed down as 
to whether or not an agreement was discussed, at first 
he did not recall and after being accused of badgering 
the witness he then conceded in the final answer to the 
questions on Friday that, yes, indeed there was an 
agreement. In his own words, the agreement was this, 
that he would acquire all the assets which I referred 
to from the respondent and the company for a price to 
be agreed and a price which he said was subsequently 
agreed some time in October 1990. This is after he 
made his own concession that neither he in his own 
right nor the respondent in his knowledge of the 
respondent would ever enter into an agreement of that 
nature. 

One only has to go back to the difficulty there was 
under cross-examination to get him to admit an 
agreement was reached on 8 September. Of course, to 
find an agreement was reached on 8 September was 
damaging to the respondent. He didn 't want to admit 
it. He finally did. So what we have, in our submission, 
is the commission can only conclude that there are no 
entitlements due to the applicant because he has 
satisfied them himself by entering into an agreement on 
8 September, the terms of which are correctly and 
properly set out in paragraph 8 of our defence; that is, 
regardless of the value of the goods, then we will, swap 
these claims and that will call it a day —and that's 
indeed what happened." 

(Transcript Pages 184 & 186) 
(Emphasis Added) 

Mr Dixon (of counsel) had earlier stated the applicant's 
position to be that: 

"However, as far as Dr Melville was concerned, in 
September 1989 his services were terminated and they 
were terminated with effect from 30 September 1989. 
At that point in time there were still outstanding a 
substantial number of benefits, or a substantial amount 
by way of benefits, due to Dr Melville, both arising 
from the pre-receivership and post-receivership period. 
There were entitlements due to him from 1 March 1988 
to 30 September 1989, the latter being the date when 
his contract came to an end. 

Dr Melville contends, Mr Commissioner, that he is 
entitled to an order from the Commission that the 
receiver be ordered to pay the full amount of all those 
entitlements from 1 March 1988 to 30 September 1989. 
He will contend that any suggestion which is made to 
the Commission that he is not entitled to those benefits 
because of some contract that was made or may not 
have been made between him and Mr Coates either 
wiped out or reduced that amount of money was in fact 
prohibited by the provisions of the Truck Act and that 
if there is to be a dispute about that it is for the parties 
to pursue in another place. 

The applicant will therefore seek orders from the 
Commission that he be entitled to all the moneys due 
to him pursuant to his ongoing relationship with the 
company and the receiver during that period." 

(Transcript Page 34) 
(Emphasis Added) 



I turn then to a Consideration of the effect of the Truck 
Act 1899—1904 in the present matter. 

At Section 2, 'contract' is defined as follows: 
"2. In this Act, unless inconsistent with the context,— 

"Contract" includes any agreement, under- 
standing device, contrivance, collusion, 
or arrangement whatsoever on the sub- 
ject of wages, whether written or oral, 
direct or indirect, to which the employer 
and workman are parties, or are assent- 
ing, or by which they are mutually 
bound to each other, or whereby either 
of them shall have endeavoured to 
impose an obligation on the other of 
them." 

Sections 3(1) and (2) and sections 5 and 6(1) and (2) 
provide: 

"3. (1) In every contract hereafter to be made with 
any workman, the wages of such workman, 
shall be made payable in money only, and not 
otherwise, and if by agreement, custom, or 
otherwise a workman is entitled to receive, 
in anticipation of the regular period of the 
payment of his wages, an advance as part or 
on account thereof, it shall not be lawful for 
the employer to withhold such advance or 
make any deduction in respect of such 
advance on account of poundage, discount, 
or interest, or any similar charge. 

(2) If in any such contract the whole or any part 
of such wages shall be made payable in any 
manner other than in money, or shall provide 
for any deduction or charge as aforesaid in 
respect of any advance of the whole or a part 
of the wages of such workman, such contract 
shall be and is hereby declared illegal and 
void so far as any promise or consideration 
made or given by or arising out of the same 
relates to the payment of such wages other- 
wise than in money, or as to making any such 
deduction or charge as aforesaid; and such 
promise or consideration shall be deemed to 
be severable from the other part of the 
contract, which shall otherwise be and 
remain in force. 

goods supplied to the plaintiff by the defen- 
dant or by any person under any order or 
direction of the defendant or his agent." 

"Western Australian Industrial Relations Law" by M.V. 
Brown, U.W.A. Press, Nedlands, WA the learned author 
states inter alia: 

"The Truck Act required that an employee is to be 
paid wages in Australian currency and may not be paid 
in any form (goods or cheque, for instance) unless he 
or she expressly requests payment in that form 
independently from any term in the contract of 
employment itself (ss. 3, 4 and 5). It also contains 
stringent provisions about deduction from wages, either 
as a fine or for interest on advances paid to the 
employee (s. 3)." 

(Page 13) 
(Emphasis Added) 

A careful consideration of the evidence given by the 
applicant and the respondent in this case leads to the 
findings on balance of probabilities that; (a) The applicant's 
contract of employment was ultimately terminated with 
benefits owing in accordance therewith; (b) The applicant 
then entered into a separate contract with the respondent for 
the applicant's acquisition of the oyster project and motor 
vehicles with a value finally agreed; (c) The "second" 
contract was in full settlement of the benefits arising under 
the contract of employment.lt follows and the Commission 
adopts with respect Brown's statement (op cit) that the 
Truck Act applies inter alia ".... unless he or she expressly 
requests payment in that form independently from any term 
in the contact of employment itself ". 

On the findings (supra) this was the position finally 
reached by the applicant here and therefore having regard 
to the Act, Section 26(l)(a), where it states in the exercise 
of its jurisdiction under this Act the Commission shall act 
according to equity, good conscience, and the substantial 
merits of the case without regard to technicalities or legal 
forms the claim for benefits is refused as, in the end result, 
no benefits were due under the contract of employment. 

Appearances Mr H. Dixon (of Counsel) appearing on 
behalf of the applicant 

Mr L. Christensen (of Counsel) appearing on behalf of the 
respondent 

5. The entire amount of the wages earned by or 
payable to any workman shall be actually paid to 
such workman in money, and not otherwise, 
except as hereinafter mentioned; and every pay- 
ment made to any such workman by his employer 
of or in respect of any such wages by the 
delivering to him of goods, or otherwise than in 
money, except as hereinafter mentioned, shall be 
and is hereby declared illegal and void; and every 
workman shall be entitled to recover from his 
employer, in any Court of competent jurisdiction, 
the whole or so much of the wages earned by such 
workman as shall not have been actually paid to 
him by his employer in money. 

6. In any action to be hereafter brought or com- 
menced by any workman against his employer for 
the recovery of any sum of money due to such 
workman as his wages,— 
(1) The defendant shall not be allowed to make 

any set-off or counter-claim, nor to claim any 
reduction of the plaintiff's demand, by reason 
or in respect of any goods had or received by 
the plaintiff as or on account of his wages, 
or by reason or in respect of any goods sold, 
delivered, or supplied at any shop, store, 
house, or premises kept by or belonging to 
such employer, or in the profits of which such 
employer shall have any share or interest. 

(2) Nor shall the defendant be entitled to any 
set-off or counter-claim in respect of any 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
George Everard Melville 

and 
David John Coates Acting as Receiver/Manager for Vapac 

Limited. 
No. 705 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
3 April 1992. 

Order. 
HAVING heard Mr H. Dixon (of Counsel) on behalf of the 
Applicant and Mr L. Christensen (of Counsel) on behalf of 
the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Leigh Mullan 

and 
St. Croix Pty Ltd t/a Southern Cross Koala Trading 

(the first Respondent) 
and Hazart Pty Ltd t/a Southern Cross Koala 

(the second Respondent). 
No. 151 of 1991. 

COMMISSIONER R.N. GEORGE. 
27 February 1992. 

Reasons for Decision. 
THE COMMISSIONER: This application comes before the 
Commission pursuant to Section 29(b)(ii) of the Industrial 
Relations Act 1979. By it Mr Leigh Mullan (the Applicant) 
claims that he has not been allowed by his employer a 
benefit, not being a benefit under an award or order, to which 
he is entitled under his contract of service. The benefit said 
to have not been allowed is the payment of an amount in the 
sum of $2,928.73 for hours worked in excess of the standard 
40 hours per week under his contract of service and for 
pro-rata leave entitlements on termination. The amount 
claimed is set out in amended particulars submitted to the 
Commission at the commencement of proceedings and 
accepted into the record as Exhibits 1A, IB, 1C and ID. 
There was no objection on behalf of the Respondents and 
leave was granted to amend the claim as filed to reflect those 
Exhibits. 

Mr Boucaut appeared in the proceedings for the Respon- 
dents which he informed the Commission were properly 
identified as St. Croix Pty Ltd t/a Southern Cross Koala 
Trading (the first Respondent) and Hazart Pty Ltd t/a 
Southern Cross Koala Pty Ltd (the second Respondent). To 
the extent that it is necessary the powers of the Commission 
under Section 27(l)(m) of the Industrial Relations Act 1979 
are exercised to correct, amend or waive any error, defect, 
or irregularity, arising from the naming of the Respondents 
in the application as filed. 

All claims as amended by leave of the Commission, are 
opposed by the Respondents. 

In formulating his claims, the Applicant based his 
calculations on the periods of employment identified in a 
letter to the Western Australian Industrial Relations Com- 
mission dated 4 February 1991 and signed by Mr Warren 
Boucaut for the Respondents (Exhibit 2). The employment 
status and relevant dates as taken from that letter are as 
follows. 
First Respondent: 

Casual—12 March 1990 to 5 April 1990 
Full Time-7 April 1990 to 21 July 1990 

Second Respondent: 
Full Time —23 July 1990 to 3 November 1990 

The evidence of the Applicant is that his employment was 
not subject to any award. His conditions were said to arise 
out of a verbal arrangement made with Mr Boucaut in the 
presence of co-directors, Mr A.L. Straker and Mr N.J. 
Reilly, and to provide for weekly payments at the rate of 
$8.90 per hour. The Applicant's understanding was that 
payment was to be based on a standard 40 hour week with 
all hours worked in excess of 40 hours being accumulated 
and taken in conjunction with annual leave or paid out at 
ordinary time rates. Annual leave was agreed to be four 
weeks per annum subject to the "normal" arrangements 
adopted by the Respondents. What the "normal" arrange- 
ments were was not known to the Applicant who, it would 
seem from the evidence, assumed the question to be one for 
Mr Boucaut to determine. Mr Boucaut's evidence was that 
it was the practice of the Respondents to adopt the annual 
leave provisions from The Horticultural (Nursery) Industry 
Award, No. 30 of 1980. 

Other conditions included sick leave of one week per 
annum and the requirement that termination be preceded by 
the giving of one week's notice. 

It was common ground that the arrangement in respect of 
the first Respondent included a one percent commission on 
the free on board value of imported flowers (F.O.B.) sold 
in Australia in good order and condition. The Applicant 
acknowledged that he had received a payment of $286.15 
under this arrangement but was not aware whether that 
payment reflected his correct entitlement. This was not, 
however, an issue addressed by the Applicant in his claim. 

Ms Teresa Clarke was called by the Applicant to give 
evidence about his contract of employment and the 
information used by him to calculate payments claimed. Ms 
Clarke was employed by the Respondents during the period 
of the Applicant's employment in a variety of tasks which 
included booking officer, clerk, typist and receptionist. In 
the course of this work Ms Clarke said that she kept a record 
of hours worked by employees of both Respondents in books 
which she kept on her desk. From these books she would 
copy information on to time sheets for each employee at the 
end of each pay period. The time sheets would in turn be 
passed to the wages clerk who would prepare the wages and 
enter the hours into another book. 

Ms Clarke also gave evidence that it was her understand- 
ing that the Applicant's contract provided for time off in lieu 
or payment at ordinary time rates for all hours worked in 
excess of 40 in any one week. This understanding was based 
on what had been said to her by the Applicant and by Mr 
Straker. According to Ms Clarke, Mr Straker had asked her 
"...to keep an eye on the hours so that we could see what 
sort of hours Mr Mullan had worked on overtime" 
(transcript page 60). The overtime arrangement understood 
by Ms Clarke to apply to the Applicant was the same as that 
which had been agreed and applied in her own case and in 
the case of another employee by the name of Mandy Wilson. 
The conditions under which Ms Clarke had been employed 
were said by her to be contained in a verbal agreement. 

Under cross-examination Ms Clarke conceded that she 
had no knowledge of the Applicant's contractual arrange- 
ments other than what he had told her himself. She was 
unmoved, however, in her evidence that Mr Straker had 
asked her to keep a record of overtime hours worked by the 
Applicant. She also conceded that in respect of time keeping 
the requirement of her was only to prepare individual time 
sheets for each employee and to forward them to the wages 
clerk at the conclusion of each pay period. Ms Clarke was 
adamant, however, that the books kept by her were kept in 
the knowledge of both Mr Straker and Mr Boucaut who at 
times had gone through them with her for other purposes 
associated with the management of the business. She also 
said that she had put it to Mr Straker that the books were 
a convenient method of keeping the required records (as 
opposed to individual time sheets) and that he had agreed 
to that practice. Ms Clarke also agreed under cross- 
examination that after the Applicant had left she had been 
instructed not to keep any records other than in the form 
required by the Respondent. Despite this she continued the 
book system because she said it was easier than keeping 
separate time sheets for individual employees. 

Ms Clarke confirmed that photocopies of time and wages 
records submitted to the Commission by the Applicant 
(Exhibits 7 and 8) were in fact copies of the records kept by 
her. According to Ms Clarke one of the books from which 
the copies were taken was destroyed by Mr Straker in her 
presence and the other removed from her desk by someone 
unknown to her after the Applicant's dismissal. Her 
evidence in this regard, as taken from transcript, is as 
follows: 

"Can you recall, the day that I was dismissed, any 
conversation between yourself and any of the directors? 

—The day you were dismissed, that afternoon. In 
regard to the two books that I was keeping a copy in 
time and records it was said that it cannot be found on 
these premises and I said to them, "Since it belongs 
to me I should take it home," and they says, "No, you 
cannot do that. It cannot be found anywhere." After 
that Mr Boucaut left the office and went downstairs. 
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THE COMMISSIONER: Who said that to you?— 
Mr Boucaut said that to me and after Mr Boucaut left 
the office, Mr Straker said to me, "We have to destroy 
it," so we sat down there and tore the book apart and 
chuck it in the bin. 

MULLAN, MR: And the second book? There was 
a second red book?—The second book disappeared 
while I was on holiday. 

THE COMMISSIONER: Just let me be clear. The 
first book ?—Yes, the only book that was de- 
stroyed was the first book. 

Did the first book contain all of the records that you 
just looked at in exhibits 7 and 8?—Yes. The second 
book contained some of the records that I've just 
looked at as well. When I went on holidays in January 
of this year the girl that was supposed to do the 
hours  

Again, let me be sure—I'm sorry to interrupt but you 
just said that the first book contained all of the records 
contained in exhibits 7 and 8, and you just said then that 
the second book also contained some of those 
records?—The second book contained the latter part of 
number 8, because the first book ends at a certain date. 

Do you know which date?—I'm not quite sure. 
All right. Thank you?—The second book wasn't 

destroyed but it disappeared when I came back from my 
holidays and I cannot find it anywhere." 

(transcript pages 54 to 55) 
Mr Boucaut for the Respondents did not give any sworn 

evidence but in submissions from the Bar Table presented 
quite a different picture to that presented by the Applicant. 

Mr Boucaut submitted that there was no argument that the 
Applicant worked for the first and second Respondents for 
the periods claimed by him but disputed the hours claimed 
to have been worked. According to Mr Boucaut the time 
worked by the Applicant was divided amongst various 
companies under his control and he had been paid for all 
such time at the appropriate rates. Mr Boucaut submitted to 
the Commission as Exhibits time and wages books which 
purported to record the actual hours worked by the Applicant 
in the period approximating the time of the Applicant's 
claim. These records cover the following — 

Exhibit A—"Southern Cross" 
Period week ending 6 January 1990 to week 
ending 31 March 1990 (casual) 

Exhibit B —"St. Croix" 
Period week ending 7 July 1990 to week ending 
21 July 1990 (Salaried) 

Exhibit C—"St. Croix" 
Period week ending 24 March 1990 to week 
ending 31 March 1990 (casual) 
Period week ending 7 April 1990 to week ending 
30 June 1990 (salaried) 

Exhibit D — "Hazart Pty Ltd" 
Period week ending 14 January 1990 to week 
ending 1 July 1990 (casual) 

No time and wages book was submitted for the period 21 
July 1990 to 3 November 1990. The records for this period 
are found only in a pay history record printed from the 
Respondent's computer (Exhibit F). The pay history 
identifies normal hours worked, the rate per hour and 
taxation deductions which, apart from the entry for the 
months of August 1991, matches the payments recorded in 
the Applicant's bank statements (Exhibit 5). It would also 
appear that Exhibit D, which was said by Mr Boucaut to 
include records for the period 14 January 1990 to 1 July 
1990, in fact applies to the year 1989 and is not relevant to 
the period of the Applicant's claim. None of the records are 
signed by the Applicant. 

According to Mr Boucaut the Applicant was subject to a 
contract which had been agreed in the presence of himself 
and two co-directors, Mr Reilly and Mr Straker. It was said 
by Mr Boucaut and by both Mr Reilly and Mr Straker that 
Mr Reilly had recorded what had transpired in those 

discussions and his notes formed the basis for what was said 
to represent the contractual arrangement finalised between 
the parties. Those arrangements were claimed to have been 
recorded in a document in the following terms: 

" Mr LEIGH MULLAN 
CONTRACT OF EMPLOYMENT ST. CROIX PTY 
LTD 
Dear Leigh, 

Your duties, terms and conditions are discussed and 
agreed for the position of Supervisor are as follows: 

1. Salary $18 512 per annum, paid weekly i.e. 
$356.00 per week. 

2. One per cent commission of FOB on all 
imported flowers sold in Australia in good 
order and condition — paid monthly in ar- 
rears. 

3. One week's notice of cessation of employ- 
ment by either party. 

4. Four weeks paid annual leave at your weekly 
salaried rate, plus statutory allowance for 
sick leave. 

5. Duties include advising the Agricultural 
Department and Customs Agent of pending 
shipments, arrange fumigation and transport 
ex Kewdale, organise staff for devitalisation 
and packing for onward delivery to wholesal- 
ers. 

6. Telephone sales to florists and wholesalers, 
co-ordinate sales with Noel and Lance. 

7. Arrange distribution and delivery to airports. 

Signed:  
Warren Boucaut 
Director —St. Croix Pty Ltd" 

(Exhibit 9) 

The document was signed by Mr Boucaut. It was not, 
however, signed by the Applicant or dated. When ques- 
tioned on this Mr Straker said that the document was a copy 
extracted from the word processor which had been signed 
by Mr Boucaut for the purposes of this hearing. Mr Straker 
could not confirm the whereabouts of the original. There 
was no evidence that the Applicant had been given or had 
signed a copy of what was purported to be the contract, 
although it was claimed that he had been shown a copy of 
it. 

Mr Boucaut contended that the time and wages records 
submitted to the Commission by him and identified as 
Exhibits A to D and Exhibit F reflected the true situation 
in respect of the Applicant's entitlements and that there was 
never any arrangement associated with his employment 
from 7 April 1990 which provided for overtime. Any 
additional hours worked in excess of 40 per week were 
accommodated, according to Mr Boucaut, in the F.O.B. 
commission arrangement referred to in Exhibit 9. Mr 
Boucaut submitted that the Applicant did not work the hours 
claimed in relation to the first and second Respondents and 
that he in fact had worked for a number of entities under his 
control. Mr Boucaut added that the Applicant had been paid 
for all time worked by those entities as evidenced by group 
certificates issued. No group certificates were produced in 
the proceedings before the Commission and no pay records 
were produced to establish exactly what payment had been 
made over the period in dispute. Mr Boucaut did say, 
however, that payments received were recorded in the 
Applicant's Commonwealth Savings Bank records (Exhibit 
5). The records contained in Exhibits A to D and Exhibit F 
were not put to the Applicant for any detailed cross- 
examination on areas of conflict between the records 
submitted by Mr Boucaut and those submitted by the 
Applicant and corroborated in evidence by Ms Clarke. 

Messrs Straker and Reilly gave evidence on behalf of the 
Respondent which supported what had been said by Mr 
Boucaut in his submissions from the Bar Table. Both denied 
that there was any arrangement entered into which entitled 
the Applicant to time off in lieu of, or payment for, hours 
worked in excess of 40 in any one week. Hours worked in 
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excess of 40 in any week were said to be accommodated 
within the F.O.B. payment under the arrangement which 
covered the Applicant's employment with St. Croix Pty Ltd 
and although there was no capacity to earn F.O.B. payments 
following the Applicant's move from St. Croix Pty Ltd to 
Southern Cross Koala Pty Ltd in July 1990, it was claimed 
by Mr Straker that the Applicant had agreed that the same 
conditions which applied under the arrangement for St. 
Croix Pty Ltd would continue. Mr Reilly was not involved 
in the negotiations relating to the Applicant's employment 
with Southern Cross Koala Pty Ltd and was unable to 
confirm whether the arrangement negotiated for St. Croix 
Pty Ltd was carried forward. 

Both Mr Straker and Mr Reilly denied ever asking Ms 
Clarke to keep any time and wages records other than those 
which were required to be in the form of time sheets for each 
individual employee. Both also denied keeping any records 
of the hours worked by the Applicant or advising Ms Clarke 
to keep such records. 

Mr Reilly was not cross-examined on his evidence. Mr 
Straker, on the other hand, was cross-examined in some 
detail about the records claimed by Ms Clarke to have been 
kept by her with his knowledge and the destruction of one 
of those books following the Applicant's dismissal. 

Through his submissions and the evidence of Mr Reilly 
and Mr Straker, Mr Boucaut sought to establish that Ms 
Clarke did not maintain the books which it was alleged by 
both the Applicant and Ms Clarke were the books from 
which the copies of the records submitted as Exhibits 7 and 
8 were taken. On the other hand, in cross-examination of the 
Applicant and Ms Clarke and in his own submissions, Mr 
Boucaut acknowledged the existence of such books (see 
transcript pages 43, 46 and 78). Further, in a letter dated 10 
April 1991 written by Mr Boucaut to the Applicant in 
response to his claim, Mr Boucaut made the following 
statement: 

" 2. In your Unfair Dismissal Appendix attachment to 
Form I of the Industrial Relations Act you indicate 

"On my return with the record book one hour 
later" 

It shows you left work without permission for 
one hour, removing documents without permis- 
sion. I believe you will have great difficulty 
proving you were unfairly dismissed." 

(Exhibit 6) 
The Applicant referred to this as an acknowledgement by 

the Respondents of the existence of the record books 
(transcript page 13). This was not challenged by Mr Boucaut 
at the time the exhibit was submitted, in cross-examination 
of the Applicant, or in his own submissions. 

Overall, the evidence on behalf of the Respondent was far 
from convincing. With Mr Straker in particular I was left 
with the clear impression that he was avoiding the truth. 
Under cross-examination Mr Straker was deliberately 
evasive and his responses to questions put to him about the 
evidence of Ms Clarke that he had destroyed one of the 
record books kept by her were carefully worded in an 
apparent attempt to avoid giving direct answers (see 
transcript pages 94 to 97). 

Mr Boucaut gave no sworn evidence and preferred to rely 
on submissions from the Bar Table which, while admissable, 
are attributed limited weight. 

The case for the Applicant on the other hand, apart from 
very brief submissions, was presented entirely by way of 
sworn evidence. Ms Clarke, who held no interest in the 
outcome of the proceedings, impressed as a truthful witness 
whose evidence was simply stated and undisturbed in the 
face of rigorous cross-examination by Mr Boucaut. Her 
evidence supported the facts upon which the Applicant's 
case was based. 

On balance, I have formed the view that where there is 
conflict between the evidence on behalf of the Applicant and 
the evidence on behalf of the Respondents, the evidence of 
the Applicant is to be preferred. 

The difficulty now arises as to how any moneys owing 
to the Applicant under his contract of employment are to be 
assessed. The difficulty arises because of the nature of the 
material before the Commission. I do not consider that the 
records presented by the Respondents (Exhibits A to D and 
Exhibit F) reflect the hours worked by the Applicant or the 
verbal arrangement which constitutes his contract of 
employment. They are not original records, but records said 
to be transcribed from time sheets provided separately to the 
person responsible for making up the wages. In some areas 
they match with the original records prepared by Ms Clarke 
(Exhibits 7 and 8) and in others they do not. The only records 
of any credibility and which provide a basis for the 
calculation of entitlements due to the Applicant are the time 
and wages records prepared by Ms Clarke (Exhibits 7 and 
8) and the bank statements submitted by the Applicant 
which show regular deposits made at approximately one 
weekly intervals under the heading of "pay" (Exhibit 5). Mr 
Boucaut himself acknowledged that the received payments 
are as recorded in that exhibit (see transcript page 78). There 
was no evidence of any separate payments for work said by 
Mr Boucaut to have been performed by the Applicant for 
other entities during the period subject to claim before the 
Commission. 

Section 29(b)(ii) of the Industrial Relations Act 1979, 
under which this claim is brought, only authorizes the 
Commission to entertain a claim in respect of a contractual 
benefit. Such a claim is, as Kennedy J. observed in Robe 
River Iron Associates v. Association of Draughting, Super- 
visory and Technical Employees, Western Australia —68 
WAIG 11 at 17 "...restricted to the employees contractual 
rights". See also Perth Finishing College Pty Ltd v. Susan 
Watts (supra). 

The manner in which the Commission is to exercise its 
jurisdiction in such claims is expressed by the Full Bench 
in Walsh v. Hills in the following terms: 

"Once a claim under section 29(2)(b) is established 
the Commission is empowered by section 23 to enquire 
into and make an order relating to such matter, in the 
exercise of its discretionary judgement, in accordance 
with the provisions of section 26 and in granting relief 
or redress the Commission is not restricted to the 
specific claim made or to the subject matter of the 
claim but of course without going to anything that an 
individual may not bring to the Commission. This 
follows because the matter with which the Commission 
is dealing in such a case is an industrial matter and 
where such a matter is referred to the Commission, 
whether under section 29(1) or by an individual 
employee, the Commission is empowered to act so as 
to resolve conflict in respect of the matter referred. I 
think therefore there is no reason to doubt that, in a 
given case the Commission could order an employer to 
make compensation to an employee in money terms for 
a benefit to which he was entitled under his contract 
of service and has not been allowed. The order could 
be in such terms as the Commission considered just and 
equitable. Were that done its purpose and its limitation 
would be to redress the matter by resolving the conflict 
in relation to the industrial matter." 

(62 WAIG 2708 at 2709) 
and in Waroona Contracting vs Usher— 

"The function performed by the Commission in 
cases of this kind is not the ascertainment and 
declaration of a legal right but the determination, as a 
matter of discretionary judgement, of fair compensa- 
tion for a contractual benefit which has not been 
allowed. In such a determination it is necessary to have 
regard for all relevant circumstances including, where 
appropriate, any action taken by the claimant or any 
action which ought reasonably have been taken by him 
to mitigate his loss." 

(64 WAIG 1500 at 1502) 
These principles are not altered by later authorities and 

it is in this context that I turn now to consider the respective 
elements of the claim. 
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The claim by the Applicant is for holiday pay and for 
hours said to have been worked but not paid for. The period 
of the claim is not disputed and covers time worked between 
12 March 1990 to 21 July 1990 (first Respondent) and 27 
July 1990 to 3 November 1990 (second Respondent). 

Holiday Pay 

The evidence before the Commission does not enable a 
proper calculation of holiday pay due because of incomplete 
records and before the Commission. The best evidence 
available to the Commission in relation to holiday pay is the 
letter from Mr Boucaut to the Applicant dated 9 November 
1990 and the Employment Separation Certificate dated 20 
November 1990 (Exhibit 4) which records an amount of 
$949.27 owing for annual leave entitlements. The letter 
invites the Applicant to call and collect the amount owing. 
The Applicant declined to collect the moneys offered 
because it was conditional upon him signing a statement that 
all moneys due had then been paid and he pursued the 
alternative course of filing the application now before the 
Commission for determination. While the Applicant re- 
ferred to Exhibit 4 only to show that moneys for annual leave 
entitlements were outstanding and did not use it to establish 
the amount to which he claimed to be entitled, the evidence 
before the Commission does not raise any questions about 
the accuracy of the amount shown therein to be owing. In 
the circumstances I accept the $949.27 recorded in Exhibit 
4 as being the amount to which the Applicant is entitled for 
annual leave due on termination under his contract of 
employment. From that amount should be deducted an 
amount of $356.00 shown in the bank statements submitted 
as Exhibit 5 to have been deposited on 11 February 1991. 
This payment is identified by the Applicant as being for 
holiday pay during his period of employment with the first 
Respondent. 

In the light of the nature of the employment of the 
Applicant and the continuity of that employment between 
the first Respondent and the second Respondent, the amount 
determined to be outstanding for annual leave is to be 
included in the amount calculated to be owing by the second 
Respondent. 

Payment for Hours Worked 

For reasons already set out the records maintained by Ms 
Clarke (Exhibit 7 and 8) are accepted as being the true record 
of hours worked by the Applicant during the period covered 
by his claim. It is also accepted that the arrangement under 
which he was employed (except during the period 12 March 
1990 to 5 April 1990 while on casual employment) provided 
for payment at the rate of $8.90 per hour for 40 ordinary 
hours each week, with any time worked in excess of 40 hours 
being accrued and taken as time in lieu or paid out at 
ordinary time rates. In those weeks where less than 40 hours 
were worked the difference between 40 hours and the hours 
actually worked were deducted from the total time accrued. 

The evidence before the Commission is insufficient to 
determine what the contract of employment was for the 
period 12 March 1990 to 5 April 1990 and whether the 
wages paid for that period reflected the hours shown in 
Exhibit 8 to have been worked. The claim in respect of this 
period is therefore not made out. 

In calculating his claim for the period 7 April 1990 to 3 
November 1990 the Applicant has applied in nearly all 
instances a multiplier of time and one half time worked on 
Saturdays, presumably on the basis that time worked on that 
day would attract such a penalty. There is nothing in the 
evidence before the Commission, however, to indicate that 
the agreement between the parties provided that such a 
penalty would apply. In these circumstances the calculation 
of moneys owing to the Applicant should take Saturday 
work into account at ordinary time rates. 

Applying the above findings to the calculation of the 
benefits which the Applicant claims to be entitled produces 
the following results. 
First Respondent: 
12 March 1990 to 
5 April 1990 7 April 1990 to 
21 July 1990 
Less paid (16 weeks) 

Second Respondent: 
23 July 1990 to 
3 Noveiuber 1990 
Less paid (15 weeks) 

Claim not made out 
656.50 hrs 
worked @ $8,90 
640.00 hrs @ S8.90 

Total Outstanding 

772.00 hrs 
worked @ $8.90 
600.00 hrs @ S8.90 

$5,842.85 
$5,696.00 

$6,870.80 
$5,340.00 

Plus Annual Leave due on termination (Exhibit 4) 
13.34 days $949.27 
Less 5 days paid 
$356.00 $593.27 

Total Outstanding $2,124.07 

This application is therefore to be determined by an Order 
that the Respondents pay to the Applicant within 14 days 
of the date on which the Order issues the amounts identified 
below: 

First Respondent —$146.85 
Second Respondent —$2,124.07 

Appearances: The Applicant appeared on his own behalf. 
Mr W. Boucaut appeared on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Leigh Mullan 

and 
St. Croix Pty Ltd t/a Southern Cross Koala Trading 

(the first Respondent) 
and Hazart Pty Ltd t/a Southern Cross Koala 

(the second Respondent). 
No. 151 of 1991. 

COMMISSIONER R.N. GEORGE. 
18 March 1992. 

Order. 
HAVING heard the Applicant on his own behalf and Mr W. 
Boucaut and later Mr L. Straker on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby Orders— 

That the first and second Respondents pay to the 
Applicant the amounts shown below within 14 days of 
the date of this Order. 

First Respondent — $ 146.85 
Second Respondent —$2,124.07 

(Sgd.) R.N. GEORGE, 
FL.S.l Commissioner. 

The evidence is clear that the Applicant was entitled to 
and was in fact paid one week's pay in lieu of notice on 
termination. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Paul Schafferius 
and 

Nimrod Computer Services. 
No. 962 of 1991. 

COMMISSIONER R.N. GEORGE. 
25 March 1992. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant in this matter, Mr 
Paul Schafferius, commenced employment with the Respon- 
dent employer, Nimrod Computer Services, in May 1989 in 
the position of Field Service Engineer. His employment 
ended on 16 June 1991 when he resigned at the request of 
the Respondent. According to Mr Schafferius it was implied 
by Mr Nimrod Thomas, the owner and Managing Director 
of the Respondent company, that if he did not resign he 
would be dismissed. The Applicant's claim is for reinstate- 
ment to the position held by him at the time of his 
termination and for loss of earnings which were not 
quantified. 

The case for the Applicant consisted of prepared 
statements read by him into evidence. This was supported 
by 11 references obtained from school personnel with whom 
he dealt and from the organisers of what is known as the 
Nanga Computing Camp. All spoke favourably of his 
abilities and service. In addition, he provided a reference 
from the Western Australian Ministry of Education dated 28 
June 1991 which spoke favourably of his work with the 
Ministry during the period January to May 1989 and a 
statement signed by Mr Nimrod Thomas acknowledging his 
work, knowledge and experience as a Senior Computer 
Engineer. 

The case for the Respondent was supported by evidence 
given by Mr Nimrod Thomas himself and the following 
employees of the Respondent company. 

Mr Peter Alan Rae, Sales Manager. 
Mr Michael Peter Ban, Education Sales Consultant. 
Mr Craig Anthony Manners, Education Manager both 

prior and subsequent to the period during which the 
Applicant held that position. 

Mr Steven Robert Ross, Manufacturing Manager. 
It should be said at the outset that there were considerable 

differences in the evidence before the Commission relating 
to the way in which the Applicant performed his work. In 
these circumstances it is necessary that the Commission 
decide which of the evidence is to be preferred in 
determining the facts. Having had the opportunity to observe 
the witnesses in the giving of their evidence and to examine 
the evidence as a whole, I have concluded that on balance 
the evidence given by Mr Thomas and Mr Ban, and to a 
lesser extent by Mr Rae and Mr Manners, is to be preferred. 
Having so found the facts as I discern them from the 
evidence are as follows. 

The Respondent company is a small locally based 
company, employing at its peak some 63 employees 
involved in the sale, manufacture, installation and service 
of computers. According to the Applicant some 80% of the 
Respondent's business lay in Government contract/tender 
work which until 1990 included major tenders as the sole 
supplier of administration and curriculum computers to the 
Western Australian Ministry of Education. On the evidence 
of Mr Thomas, approximately one third of all the Respon- 
dent's business concerned Government schools. The exclu- 
sive position held by the Respondent as the sole supplier to 
the Western Australian Ministry of Education changed in 
1990 when five companies were successful in being 
appointed as approved suppliers of computer equipment to 
Government schools. From that time the previous practice 
of dealing directly with the Western Australian Ministry of 
Education also changed and it became necessary for 
suppliers to deal directly with individual schools. 

The Applicant was recruited in May 1989 from the 
Ministry of Education to work on the technical side of what 
at the time was an expanding business in the sale, 
manufacture, installation and service of computers. The 
Applicant was regarded as a competent technician by his 
manager in the service division where he commenced work 
as a Field Service Engineer but concerns were held as to his 
output. On three occasions, Mr Thomas had been requested 
by the manager of the service division to lay the Applicant 
off for the reason that the income earned from the work he 
performed did not match the cost of employing him. This 
was challenged by the Applicant who put to Mr Thomas that 
the Service Manager was a strict disciplinarian who was 
unable to get along with anybody in the company. However, 
he was unable to establish that the Service Manager's 
actions were motivated by personality differences. Mr 
Thomas denied that the Service Manager's complaints about 
the Applicant were based on any vindictive intent and gave 
evidence under cross-examination that he had checked the 
complaints and in all cases found them to be legitimate. Mr 
Thomas refused the requests to lay off the Applicant at the 
time and instead arranged for him to be transferred to the 
manufacturing division where he worked as Engineer in 
Charge of Networks. Mr Thomas's further evidence, which 
was not challenged by the Applicant, was that the 
Manufacturing Manager also complained to him on several 
occasions that the Applicant was of no help to him. 

In May 1990 the Respondent was awarded a contract for 
the supply of computers to the South Australian Education 
Department and the Applicant was transferred to South 
Australia for a period of three months as a result. No detailed 
information was given about this period of employment but 
it would appear from the evidence that there were no 
complaints about the manner in which the Applicant 
performed this role during that time. On his return from 
South Australia in September 1990 the Applicant was given 
the opportunity to fill the position of Education Support 
Manager which had recently been vacated by the previous 
occupant, Mr Craig Manners. This was a new role for the 
Applicant whose previous experience had been in the 
technical areas of the Respondent's business. 

The Applicant was given no specific instructions or 
training to assist with the performance of his job as 
Education Support Manager. There were, however, discus- 
sions between Mr Thomas and the Applicant about their 
expectations in relation to the job and the Applicant was 
asked by Mr Thomas how he saw the job to be performed. 
Immediately following his appointment the Applicant 
prepared a document headed "Proposed Strategy for Sales 
and Support of The Education Market" (Exhibit A). This 
was given to either Mr Thomas or to Mr Rae in his capacity 
as Sales Manager with the Respondent. There was no formal 
duty statement for the position and the guidelines proposed 
by the Applicant in the proposed strategy document were 
apparently accepted as the appropriate basis upon which the 
job would be performed. Mr Thomas also gave evidence that 
the Applicant was well aware of the requirements of his 
position from his previous experience. 

The proposed strategy for sales and support of the 
education market was followed by a second document 
prepared by the Applicant and headed "Restructuring of the 
Education Sales and Support Dept." (Exhibit B). This latter 
document was dated 25 September 1990 and written, 
according to its introduction, some weeks after the Appli- 
cant commenced in the position of Education Support 
Manager. The following extract from Exhibit B recorded in 
more detail the sales strategy set out in the document headed 
Proposed Strategy for Sales and Support of The Education 
Market and what was regarded as a fundamental require- 
ment of the position. 

"I believe the company would be best served if I 
spend as much time as possible in the Schools and 
associated offices. 

Visits to schools:—The Manager should carry out 
90% of all visits and demos at schools. This way he 
would be keeping abreast of current trends and may be 
able to forecast a little better on what the market will 
be. I realise that in the absence of a Manager as such. 
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Mike has been left to handle it mostly on his own but 
He should be (sic) now be encouraged to form a client 
base of his own. His assistance would be still required 
to answer queries in my absence and to carry out minor 
field upgrades ie. software etc. but not to the extent as 
he is currently occupied. Assistance would also be 
required for Shows and Camps as in the past. 

I will endeavour to visit approx 3 schools per day and 
1 District office per week to discuss support needs and 
future business. These visits to take place during the 
mornings thus leaving the afternoons free for phone 
enquiries and the filling out of orders received by 
mail/fax." 

(Exhibit B) 
In noting this report Mr Thomas recorded on it in a 

handwritten comment his agreement that as much time as 
possible should be spent by the Applicant in schools and 
associated offices. In relation to the observation that the 
Manager should carry out 90% of all visits and demos at 
schools, Mr Thomas again indicated by handwritten 
comment his agreement and recorded the question "when 
do we start?". At the end of the section relating to school 
visits Mr Thomas also wrote "Paul, we have more salesmen 
than ever before but still no outdoor representation to get the 
feel of whats wanted and whats going on. I'll talk to you of 
a battle plan tomorrow. Nim." These comments were said 
by Mr Thomas to have been written to record his concern 
that important aspects of the job were not being carried out. 
It was also acknowledged by the Applicant under cross- 
examination that the crux of his job was to sell and to 
support customers and that this involved "getting out, 
seeing, interviewing computing teachers at schools and 
attending to their needs and queries and helping them in any 
way you could" (transcript page 24). 

Despite this, the Applicant made only two country visits 
in nine months as Education Support Manager and in the 
estimate of the Respondent spent only about 2% of his time 
visiting schools. This estimate was denied by the Applicant 
who, while unable to be specific, gave his own estimate of 
around five to seven schools visited per week. The 
Applicant's estimate was not related to a percentage of his 
total work time but on numbers alone was well short of 
established targets. What was reasonable in regard to client 
visits is able to be gauged from what was achieved by Mr 
Manners, the person who preceded and succeeded the 
Applicant as Education Support Manager. The evidence 
before the Commission is that Mr Manners visited a 
minimum of 15 metropolitan schools per week and that in 
approximately two months following his re-engagement had 
scheduled three visits for the South-West, Kalgoorlie and 
Geraldton areas. 

Generally, the evidence indicated that the Applicant 
failed to carry out the fundamental requirement of the 
position to maximise personal contact with the client base, 
failed to accept responsibility for dealing with the large 
number of complaints received through his section during 
the time of his appointment as Education Support Manager, 
failed to properly follow up leads provided and failed to 
properly attend to paper work associated with his position. 
This was said to be the cause of considerable client 
dissatisfaction and complaint and of the potential loss of 
customers to other suppliers. 

It is not necessary to repeat in these Reasons for Decision 
the evidence of the Applicant's shortcomings in these areas. 
It is sufficient to note that the witnesses called on behalf of 
the Respondent gave details of specific incidents in relation 
to each of the areas of concern. In addition a letter from a 
client school providing details of a number of complaints 
against the Respondent was tendered (Exhibit E). The letter 
did not make any specific reference to the Applicant other 
than to note that "the salesman concerned had apparently 
gone on holidays". Mr Thomas's evidence, however, was 
that the person responsible could only be the Applicant as 
he was at that time the Education Support Manager and 
except for a part time Assistant in Mr Ban, was the only 
person in the section. What was of particular concern in 
relation to this particular complaint was that the Applicant 

had refused on the day of his departure on annual leave on 
31 May 1991 to accept or return telephone calls from the 
school which sought to confirm arrangements for work 
which was expected to be carried out the following Monday. 
The Applicant then proceeded on leave without ensuring 
that proper arrangements were in place to meet commit- 
ments which had been made thus causing considerable 
inconvenience to the school and damage to the Respondent's 
reputation. 

The Applicant also admitted to inadequate paper work 
and to breaching company rules by smoking on the 
premises, although the evidence indicates that he was not 
alone in these respects. A number of examples were given 
where inadequate attention to paper work caused significant 
problems in relation to client service. However, when 
viewed in the context of the total evidence these issues of 
themselves were not sufficient to warrant a call for the 
Applicant's resignation. 

While the Applicant apparently dealt effectively with 
some aspects of his job, particularly in relation to what was 
described as "network systems", the concerns relating to 
his shortcomings in other aspects of his work were sufficient 
for Mr Thomas to ask him when he returned from annual 
leave on 13 June 1991 for his resignation. This request was 
not supported, in the Applicant's submission, by reasons 
which he considered to be valid but it was acceded to 
because it was implied that if he did not resign he would be 
sacked. 

The reasons given in support of the request for his 
resignation were said by the Applicant to have been verified 
as being incorrect. In addition an undertaking was said to 
have been given by Mr Thomas to support him in an 
application for a vacant position with an associated 
company. Information available to the Applicant, however, 
was that this had not occurred. In the circumstances the 
Applicant considered he had no option but to seek redress 
through the Western Australian Industrial Relations Com- 
mission. The resulting application elicited the following 
Answering Statement from the Respondent: 

"1. The Respondent requested the Applicant to resign 
for the following reasons: 
(a) The Applicant was spending only approxi- 

mately 2% of his time "on the road", 
notwithstanding his assurance that he would 
spend 80% of his time on the road. 

(b) The Applicant was paid an annual car 
allowance (paid weekly) of $6,250.00 which 
he failed to earn. 

(c) The Applicant failed to carry out his duty to 
visit and maintain contact with client schools 
and to promote the sale and servicing of the 
Respondent's products. His persistent failure 
to return clients' telephone calls and to 
provide support services was causing an 
erosion of the Respondent's goodwill and 
reputation. 

(d) The Applicant demonstrated lack of motiva- 
tion, poor managerial and selling abilities 
and was generally unsuited to the job. 

(e) The Applicant's poor work attitude was 
disruptive to other employees. 

(f) The Applicant failed to contribute to and 
work on a South Australian Company expan- 
sion programme as directed by the Respon- 
dent. 

(g) The Applicant continually flouted company 
policy by smoking inside the workplace. 

(h) The Applicant admitted to the Respondent 
that he was neither a good manager nor 
outdoor salesman. 

2. The Respondent claims that it was entitled to 
dismiss the Applicant." 

While there were no submissions from either party on the 
question of whether the termination of the Applicant was 
effected by his resignation or whether there was in fact a 
constructive dismissal, this is a question which requires a 
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finding before there can be a conclusion that there has been 
a termination in terms which invite the jurisdiction of the 
Commission. 

The question of what constitutes a constructive dismissal 
was addressed by the Full Bench of the Western Australian 
Industrial Relations Commission in Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch and Easter Goldfields Transport Board 
(69 WAIG 1895). In that matter the Full Bench observed: 

"The doctrine of constructive dismissal as it arose 
in England, arose out of section 3 of the Redundancy 
Payments Act 1965. This judgement at page 717 of 
Lord Denning MR discussed the meaning of a 
provision in Western Excavating (EEC) Ltd v. Sharp 
[1978] 1A11 ER 713 of section 3, Schedule 1, paragraph 
5(2)(c) of the 1974 Act:- 

On the one hand, it is said that the words of 
Schedule 1, paragraph 5(2)(c), to the 1974 Act 
express a legal concept which is already well 
settled in the books on contract under the rubric 
conduct which is a significant breach going to the 
root of the contract of employment, or which 
shows that the employer no longer intends to be 
bound by one or more of the essential terms of the 
contract, then the employee is entitled to treat 
himself as discharged from any further perform- 
ance. If he does so, then he terminates the contract 
by reason of the employer's conduct. He is 
constructively dismissed. The employee is enti- 
tled in those circumstances to leave at the instant 
without giving notice at all, or alternatively, he 
may give notice and say he is leaving at the end 
of the notice. But the conduct must in either case 
be sufficiently serious to entitle him to leave at 
once. Moreover, he must make up his mind soon 
after the conduct of which he complains; for if he 
continues for any length of time without leaving, 
he will lose his right to treat himself as discharged. 
He will be regarded as having elected to affirm the 
contract. (Per Lawton and Eveleigh L.J.J. also.) 

In R. v. Prince Alfred College 46 SAIR 598, 
Olsson P. considered a matter where the respon- 
dent withdrew the dismissal of an employee 
teacher, and allowed him to tender his resignation, 
but, in effect, under threat that if it were not 
tendered, then the dismissal would stand. 

It was held, inter alia, that the existence of a 
threat which causes the employee to resign 
amounts to constructive dismissal." 

(69 WAIG 1895 at 1897) 
In R. v. Prince Alfred College Olsson P. observed that 

there did not appear to be a great deal of recent reported 
Australian authority on the topic of constructive dismissal. 
However, having reviewed the judgement of Macken J. in 
the New South Wales decision of David Jones Limited, 
Bankstown v. The Australian Workers' Union (then unre- 
ported) which contained a dictum which was in strong 
accord with the approach in Sheffield v. Oxford Controls 
Company Ltd (1979) IRLR 133, he expressed the view that 
Sheffield's case accurately summarised the relevant princi- 
ples of law. 

In Sheffield's case Arnold J. reviewed the decisions 
published at the time dealing with the doctrine of construc- 
tive dismissal and in so doing pointed out that virtually all 
of them arose out of factual circumstances in which the 
employer indicated to the employee that if the latter did not 
resign, then he or she would be dismissed. In summary, 
Arnold J. discussed the Principle involved in these terms: 

"...It is plain, we think, that there must exist a 
principle, exemplified by the four cases to which we 
have referred, that where an employee resigns and that 
resignation is determined upon by him because he 
prefers to resign rather than to be dismissed (the 
alternative having been expressed to him by the 
employer in the terms of the threat that if he does not 
resign he will be dismissed), the mechanics of the 
resignation do not cause that to be other than a 

dismissal. The cases do not in terms go further than 
that. We find the principle to be one of causation. In 
cases such as that which we have just hypothesised, and 
those reported, the causation is the threat. It is the 
existence of the threat which causes the employee to 
be willing to sign, and to sign, a resignation later or to 
be willing to give, and to give, the oral resignation. But 
where that willingness is brought about by other 
considerations and the actual causation of the resigna- 
tion is no longer the threat which as been made but is 
the state of mind of the resigning employee, that he is 
willing and content to resign on the terms which he has 
negotiated and which are satisfactory to him, then we 
think there is no room for the principle to be derived 
from the decided cases. In such a case he resigns 
because he is willing to resign as the result of being 
offered terms which are to him satisfactory terms on 
which to resign. He is no longer impelled or compelled 
by the threat of dismissal to resign, but a new matter 
has come into the history, namely that he has been 
brought into a condition of mind in which the threat is 
no longer the operative factor of his decision; it has 
been replaced by the emergence of terms which are 
satisfactory. Therefore we think that the finding that Mr 
Sheffield had agreed to terms upon which he was 
prepared to agree to terminate his employment with the 
company — terms which were satisfactory to him — 
means that there is no room for the principle and that 
it is impossible to upset the conclusion of the tribunal 
that he was not dismissed." 

The facts as I find them in this particular case are that on 
his return from annual leave the Applicant was asked for his 
resignation for reasons which the Applicant says he did not 
consider to be valid. There is no doubt that the Respondent 
had decided that it did not want the Applicant in the position 
of Education Support Manager and had already taken steps 
to obtain a replacement in Mr Craig Manners, the occupant 
of the position prior to the Applicant's appointment to it. 
The question that must be answered, however, is whether on 
the facts before the Commission it was the existence of a 
threat of dismissal which caused the Applicant to resign or 
whether the willingness to resign was brought about by other 
considerations and was on terms which were satisfactory to 
him. 

The evidence of the Applicant in relation to this question 
is found at page 16 of the transcript where he said: 

"During the final interview with Mr Thomas on 13 
June it was implied that if I resigned and was not—and 
that he was not forced to sack me I would be given a 
resignation. That is the only reason why I proceeded 
to put in a reason. The fact that I had been told there 
was no position within the company for me and had 
already been given payment in lieu of leave and a 
week's notice I understood for myself to be sacked. 

So you say that if you were not sacked your 
resignation was in the form of a constructive dismissal? 
In other words you resigned because the alternative for 
you was to be dismissed?—That's correct." 

(transcript page 16) 
This evidence was not challenged and there was no 

evidence to the contrary on behalf of the Respondent. In 
these circumstances I find that the test of causation is 
satisfied and that the Applicant's termination was in the 
nature of a constructive dismissal. 

I turn now to consider whether there are grounds upon 
which the Commission should interfere to grant the 
application before it. 

The Commission's task in matters such as this is set out 
by the Industrial Appeal Court in Appeal No. 6 of 1990 
between the Shire of Esperance and Peter Maxwell Mouritz 
(71 WAIG 891). In his Reasons for Judgement His Honour 
the President Mr Justice Kennedy said: 

"In Miles v. The Federated Miscellaneous Workers 
Union of Australia Hospital Service and Miscellane- 
ous, WA Branch (1985) 65 WAIG 385 at 387,1 noted 
that it has long been acknowledged that the power to 
order reinstatement is one to be exercised only where 
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the employer's action is harsh or unjust in relation to 
that employee. The following principle, stated in re 
Barrett and Women's Hospital, Crown Street [1947] 
AR 565, at 566-567, was cited with approval by Walsh 
in North West County Council v. Dunn (1971) 126 
CLR 247, at 262: 

'It is not the province of the Commission, in the 
exercise of the jurisdiction conferred on it by the 
Industrial Arbitration Act to take over the func- 
tions of the employer in relation to the selection 
and retention of employees, and it will intervene 
only when its intervention is necessary to protect 
an employee against an unjust or unfair exercise 
of the employer's right of dismissal, a right which 
is as fundamental in the relationship of employer 
and employee as is the right to an employee to 
leave his employment.' 

Walsh J also went on to stress, at 263, that it is not 
a question as to the parties' respective legal rights, but 
a question as to whether the legal right of the employer 
has been exercised so harshly or oppressively against 
the employee as to amount to an abuse of that right. He 
accepted, citing McKeon J in Western Suburbs District 
Ambulance Committee v. Tipping [1957] AR 273 at 
280, that a proper test is to ask the question; "Has there 
been or has there not been oppression, injustice or 
unfair dealing on the part of the employer toward the 
employee?" See also Loty and Holloway and Austra- 
lian Workers' Union (1971) 71 AR 95 at 99." 

Part of the Applicant's complaint in these proceedings 
was that he was given no training in his job, no duty 
statement and was not warned that his performance did not 
meet the requirements of the Respondent. It is true that the 
Applicant received no training or duty statement but this 
needs to be considered in the context of the particular 
circumstances. The Applicant sought and was accepted for 
a management position with the Respondent. Unlike lower 
positions it is reasonable to expect that a person at this level 
would possess the skills and experience to assimilate the 
duties with a minimum of supervision and direction. In the 
Applicant's case he would have been well aware of the 
nature of the client base he was required to service because 
of his previous experience with the Western Australian 
Ministry of Education where he worked as a member of a 
team implementing networked microcomputer systems into 
school offices throughout the State. In addition he worked 
in various areas of the Respondent's business over a period 
of some 16 months and should have been well aware of its 
overall operations. The Respondent's expectations were 
discussed by Mr Thomas with the Applicant prior to 
commencement in the job and the basic requirements of the 
position were set out in documents prepared by the 
Applicant himself for senior management (Exhibits A and 
B). These documents recorded the fundamental require- 
ments of the position, particularly in relation to his 
responsibilities to spend a significant proportion of his time 
visiting schools and district offices. 

As to the Applicant's complaint that he had not been 
made aware of his shortcomings, this is not consistent with 
evidence which reveals that he was spoken to on a number 
of occasions by both Mr Thomas and Mr Rae and had 
participated in meetings which addressed concerns about 
specific issues, such as customer complaints about phone 
messages not being responded to (see Exhibit C and 
transcript pages 34/5, 45/6, 49, 67/8, 77 and 84/5). It should 
be said in relation to this evidence that the issues raised with 
the Applicant were raised in a particular context which did 
not identify them with any formal counselling or warning 
process. Both Mr Thomas and Mr Rae said that their 
approach concentrated on a process of encouragement rather 
than threats and that someone in the Applicant's position 
could be expected to understand from what was being said 
that there was a need to give attention to those aspects of 
his work which were subject to discussion. As an example 
it was said that the meeting which minuted concerns about 
responding to messages from clients (Exhibit C) included 
that item because of specific complaints about the Applicant 
but that his name was not mentioned because of negative 

effects which might rise from identifying individuals. While 
it is possible to criticise the approach adopted by the 
Respondent and to argue that an employee is entitled to 
proper counselling and warnings, there is no endorsement 
by industrial tribunals of any particular requirement in this 
regard. As the Full Bench of the Western Australian 
Industrial Relations Commission observed in The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, W.A. Branch v. Uniting Church 
of Australia, Trinity Parish, Perth Project Committee, 
(1986): 

"... it is not the case that in every instance 
contemporary standards of industrial justice require a 
warning of potential dismissal before a dismissal can 
be fairly effected for unsatisfactory service. Each case 
must be looked at in light of its own circumstances 
[see: Sewards v. Canon Copiers Australia Pty Ltd 
(1983) 5 IR 227]." 

(66 WAIG 1291 at 1292) 
In the circumstances of this particular case the Applicant 

should have been aware from his own analysis of what was 
required of him in the position he accepted, from his 
experience and from what was being said and was happening 
in his work environment that his employer's expectations 
were not being met. This is particularly so given the nature 
and the level of the position in question. 

The evidence reveals that the overall performance of the 
Applicant was such that damage was occurring in a critical 
section of the Respondent's market base and quick action 
was required to prevent further damage to reputation and 
loss of clients (which was already occurring) to other 
suppliers. While a number of references were produced by 
the Applicant which spoke favourably of his performance 
both generally and in the position in question, the 
Commission is not aware of the context in which these were 
written or what relevance they have to the Applicant's 
overall work performance in the position from which he 
resigned. There was some dissention between the parties on 
the question of the volume of complaints being received and 
whether they arose from matters which were within the 
Applicant's control. Clearly a number were and others were 
the result of general problems relating to the Respondent's 
ability to meet demand. Nevertheless, it was clearly the 
Applicant's responsibility to manage these complaints both 
from within the office and through direct contact and this, 
on the evidence, was not being done. His claim that it was 
not possible to be available both to deal with complaints and 
to maintain a programme of school visits was not shown on 
the evidence or on a comparison with the Applicant's 
successor to be a valid reason for not meeting what was the 
fundamental requirement of the position. 

Taking all factors into account I am not satisfied that the 
manner in which the Applicant's termination was effected 
(while it left much to be desired) or the reasons behind what 
in the end was, in my view, a constructive dismissal 
provides a basis for a finding that the legal right of the 
employer has been exercised so unfairly or oppressively 
against the Applicant that intervention by the Commission 
could be justified. 

The application is to be determined by an Order of 
dismissal. 

Appearances: The Applicant appeared on his own behalf. 
Mr G. Milner (of Counsel) appeared on behalf of the 

Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Paul Schafferius 

and 
Nimrod Computer Services. 

No. 962 of 1991. 
COMMISSIONER R.N. GEORGE. 

25 March 1992. 
Order. 

HAVING heard the Applicant on his own behalf and Mr G. 
Milner (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby Orders— 

That the application be dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Leonie Francis Simpson 

and 
King Mining Corporation Ltd. 

No. 1575 of 1991. 
COMMISSIONER I.E. GREGOR. 

24 February 1992. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of proceedings 
as edited by the Commissioner). 

THE COMMISSIONER: This matter comes to the Commis- 
sion by way of an application which was filed in the Registry 
on or about 7 October 1991. In that application, Leonie 
Francis Simpson (hereinafter the Applicant) sought an Order 
pursuant to Section 29(b)(i) and (b)(ii) of the Industrial 
Relations Act 1979 (the Act) in respect of what she claimed 
to be her unfair dismissal and the failure of King Mining 
Corporation Limited (the Respondent) to pay outstanding 
wages due. 

When the matter was called on for hearing on the 24th 
of February 1992 the Respondent did not appear. The 
Commission heard submissions from Mr Trainer, who 
appeared for the Applicant, as to whether the Commission 
should proceed to hear and determine the application in the 
absence of the Respondent. For the reasons which are 
detailed in the transcript the Commission decided to proceed 
in the absence of the Respondent. 

The reasons, shortly put, are that the Respondent did not 
answer a request to attend proceedings before the Acting 
Deputy Registrar who was instructed pursuant to Section 
93(8) by the Commission to investigate and report on the 
matter, nor is there any evidence of compliance with any of 
the procedural requirements of the Industrial Relations 
Commission Regulations, 1985. 

There is also on the record, information that the 
Respondent has a history of failure to appear before the 
Commission otherwise constituted, that is constituted both 
by the Full Bench and otherwise by the Commission sitting 
singly. 

For those reasons the Commission decided to hear and 
determine the matter ex parte. The claim as I understand it 
did not go to the question of unfair dismissal and the 
submissions of Mr Trainer were directed to the seeking of 
an Order pursuant to Section 29(b)(ii) for recovery of a 
period of four weeks' notice and holiday pay leave loading. 
He says that the entitlement to notice is either an express 
or implied term of the contract of service and that the leave 
loading is an express term. 

It seems that the Applicant was employed by the 
Respondent as an Executive Secretary to the Chairman, a Mr 
K Starcevich, on or about the 9th of October 1989. The 
employment was permanent in nature and continued in a full 
time capacity until the 3rd of July 1991. It seems that the 
circumstances which led to the cessation of the relationship 
were that the employer was unable to guarantee payment of 
wages. This apparently was due to circumstances which 
were besetting the Respondent's operation at that time. 
Insofar as the contract of employment is concerned, there 
was no letter of engagement but the Commission has in 
Exhibit Tl, information which it accepts, that sets out in 
broad terms the fundamentals of the contract. That is the 
Respondent was to pay the Applicant a salary of $26,000 per 
annum, which at that time was a gross of approximately 
$2,166 per month. The Applicant was to be entitled to four 
weeks holiday per year. According to the Applicant she 
understood the contract to include that she would be entitled, 
on termination of her contract, to the payment of one 
months' wages for notice. The wages themselves were paid 
one monthly in arrears. 

The contract came to an end in the circumstances I have 
broadly described in July 1991. When the contract was 
terminated there were certain payments made to the 
Applicant. They were, as it appears from the evidence, for 
wages she received in June, or for June wages. They were 
paid in three separate moieties. However insofar as this 
application is concerned I do not need to further consider 
those issues. 

Because the Respondent had been unable to guarantee to 
continue to pay wages, the Applicant, as I understand her 
evidence at least, accepted this as some sort of formal notice 
and that her employment was to be terminated. She therefore 
drew the conclusion, on her understanding of the contract, 
that in those circumstances she would be entitled to four 
weeks' notice together with any outstanding holiday pay. 
She detailed her understanding and her assessment of the 
indebtedness of the Respondent to her in a letter, a copy of 
which is before the Commission in Exhibit T3. That letter 
set out a number of payments. 

I think for the purposes of the Commission's determina- 
tion in this matter, because of the presence of the General 
Order affecting annual leave, the Commission has jurisdic- 
tion to deal with the claims for pro rata of annual leave 
loading and notice and I need to make findings in respect 
of those two things. It seems to me that I should approach 
the task in this way. Firstly I have heard from Leonie 
Simpson; she gave evidence under oath. To me she seems 
to be a truthful person and I have no difficulty in accepting 
that the evidence she has given the Commission is truthful. 
On the basis of her evidence and on the payments she says 
she has received in the past, I accept that as a condition of 
contract she was to be entitled to a loading on annual leave. 
I therefore find that the entitlement to leave loading was a 
part of the contract of service. I accept that she says that Mr 
Starcevich, on behalf of the Respondent, accepted liability 
for leave loading and the other matters of claim in the letter 
which is Exhibit T3. On that basis she would be entitled to 
payment of $87.50 as leave loading which has not yet been 
paid. 

Insofar as the claim for four weeks' notice is concerned, 
I approach it in this way. I can not find on the evidence that 
there is an express term of contract for payment of any notice 
let alone four weeks' notice. However, the Applicant has 
proceeded at all times on the basis that she would be entitled 
to be paid every four weeks. I accept that her understanding 
was that she would receive four weeks' notice or pay in lieu, 
therefore for her to be entitled to an Order for payment there 
would need to be implied into the contract a term of that 
nature. The dicta on the implication of terms of contract are 
well known. They appear in the BHP Refinery (Western- 
port) v. Hastings Shire Council (1978) 52 ALJR 20 and 
Codelfa v. New South Wales Rail Authority (1982) 149 
CLR 337 cases and I need add no more than to say that the 
fundamental ingredient for employing of the term of 
contract is that the term must give business efficacy to the 
contract. This issue has been examined closely by the Full 
Bench of the Commission in Tarozzi v. WA Italian Club Inc. 



(1991) 71 WA1G 2499 and the dicta for the implication of 
the terms of contract is clearly set out in that case. 

The matter before me now is a case where the ingredients 
necessary for the implication of term are present. The 
employment undertaken by Miss Simpson was that of an 
Executive Secretary. It is a responsible position and involves 
the payment of a salary. It was based on a monthly 
engagement and for those reasons it seems to me that it is 
appropriate to imply four weeks' notice as a term of contract 
and I do so. An Order will issue accordingly. I am fortified 
in making such a finding by the evidence of the Applicant 
that the Respondent had in fact agreed to the claim made by 
her which includes four weeks' notice (see Exhibit T3) 
Because I accept her evidence 1 accept that the Respondent 
most probably agreed to the claim. For all of these reasons 
I find that the Applicant has proved the contractual 
entitlement in accordance with the criteria which must be 
established to found an Order under Section 29(b)(ii). 
Orders will issue for the sums of money described herein, 
that is the sum of $87.50 for annual leave loading and a 
further sum of $2000.00 as payment in lieu of notice. 

The Orders will require that the Respondent pay the 
Applicant the sums of money forthwith. 

Appearances: Mr K. Trainer appeared on behalf of the 
Applicant. 

There was no appearance on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Leonie Francis Simpson 

and 
King Mining Corporation Ltd. 

No. 1575 of 1991. 
COMMISSIONER J.F. GREGOR. 

5 March 1992. 
Order. 

HAVING heard Mr K. Trainer on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Respondent pay to the Applicant forthwith 
the sum of $87.50 for annual leave loading and a further 
sum of $2,000.00 as payment in lieu of notice. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Neville William Wilson 

and 
Newgem Nominees Pty Ltd. 

No. 1571 of 1991. 
COMMISSIONER C.B. PARKS. 

13 March 1992. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the submis- 
sions, and edited by the Commissioner) 

THE COMMISSIONER: The matter before the Commis- 
sion is an application made by Mr Neville W. Wilson 
pursuant to section 29(b)(ii) of the Industrial Relations Act 
1979 (the Act). Mr Wilson claims that he was an employee 
of the respondent, Newgem Nominees Pty Ltd, and that the 

respondent has not allowed him a benefit to which he was 
entitled under his contract of employment, that benefit not 
being prescribed by an award or order of the Commission. 

It is argued by the applicant that a contract of employment 
was entered into and that work, although limited, was 
performed under that contract but no payment for such has 
been received by him. The Commission is asked to imply 
that the contract was terminable by a reasonable period of 
notice. The nature of the employment position, being one 
described as Production Manager, it should therefore be 
conditioned by a period of one month notice. In essence, the 
argument is that because notice of that length was not given, 
the respondent should be awarded damages to the value of 
wages that would normally have been due for that period of 
notice. 

The respondent denies that a contract of employment was 
entered into and simply argues that the applicant has failed 
to prove that such was the case and therefore the application 
should fail. The onus must always lie with the party who 
avers that such is the case. In this case the applicant submits 
that a contract existed and that there are benefits due under 
it that he has not been allowed. 

It is clear from the evidence that on the days of 11 and 
12 September 1991 the applicant attended the premises of 
the respondent employer and performed functions involving 
the use of a computer. I accept that involved, to some degree, 
work productive to the respondent. 

The evidence for the respondent is that the applicant's 
attendance at its premises on both of those days was not for 
the purpose of commencing employment, but for the 
purpose of assessing the suitability of the applicant for 
employment. Similar tests are said to have also been 
conducted with other applicants who had been short-listed 
from the group of applicants for the position of production 
Manager. 

The applicant says that on 12 September 1991, after 
having concluded the computer-related functions, a discus- 
sion took place with Mr J. Wilson acting on behalf of the 
respondent, and that he was asked to attend the premises 
again the following day for a period of time. At that time 
words were said to the effect that he had obtained the job. 
Mr J. Wilson, on the other hand, denies that such was said. 

The evidence reveals that a telephone conversation took 
place between Mr J. Wilson and Mr N. Wilson on Saturday, 
14 September 1991. However, the parties do not agree as to 
the thrust of that conversation. The applicant says that the 
respondent communicated that circumstances had altered 
and it could not employ him. Also, that other employees of 
the respondent were to have their services terminated. He 
understood that to mean that their relationship had ended. 

For his part, Mr J. Wilson says that the thrust of the 
conversation was not to conclude a relationship, but to 
indicate that no employer-employee relationship would be 
established and he did mention that terminations may occur 
for other employees. 

There is a direct conflict in the evidence. However I 
accept that Mr N. Wilson and Mr J. Wilson each believe 
their separate versions of what was said between them and 
whether an employment relationship was established. Thus, 
I do not prefer the evidence of one against the other. The 
applicant relies on the fact that he performed productive 
work on 11 and 12 September 1991 to indicate an 
employment relationship had commenced. He tendered a 
statutory declaration given by Mrs Penelope Jayne Benson, 
an employee of the respondent who had introduced the 
applicant to, and assisted him with the computer related 
productive work. Although submitted for a different 
purpose, the declaration of Mrs Benson also states that the 
applicant performed the computer functions for the purpose 
of the respondent assessing his knowledge. That corrobo- 
rates the testimony of Mr J. Wilson. 

The applicant has not discharged the onus upon him to 
show that a contract of employment had come into existence 
and that he became an employee. I think it probable that it 
had not and therefore the Commission does not have the 
jurisdiction to consider the remedy sought by A? rcy'JciXt. 



The application will therefore be finalised by an order of 
dismissal. 

Appearances: Mr N.W. Wilson appeared on his own 
behalf. 

Mr J.W. Wilson appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Neville W. Wilson 

and 
Newgem Nominees Pty Ltd. 

No. 1571 of 1991. 
COMMISSIONER C.B. PARKS. 

23 March 1992. 
Order. 

HAVING heard Mr N.W. Wilson on his own behalf and Mr 
J.W. Wilson on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ivan Woods 

and 
Fanner Furniture Pty Ltd. 

No. 207 of 1992. 
COMMISSIONER C.B. PARKS. 

30 March 1992. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submissions, as edited by the Commissioner.) 
THE COMMISSIONER: Before me is an application in 
which Mr Ivan Woods claims that his services with Farmer 
Furniture Pty Ltd were unfairly terminated on 6 February 
1992. In the alternative, he claims that he has not been 
allowed a benefit to which he was entitled, that being one 
month's notice of the termination, or alternatively, payment 
in lieu thereof. The claims are made pursuant to section 29 
of the Industrial Relations Act 1979. 

The argument of the applicant is that although discussions 
were held with Ms Watson, on behalf of the respondent, 
wherein it was identified that he had not performed 
satisfactorily, he did not perceive those discussions to mean 
that the employer was dissatisfied with his performance to 
the degree that his employment was in jeopardy. It is his 
evidence that no specific warning was issued to him to 
convey that such was a likely outcome. It is for this reason 
that the applicant says the dismissal was unfair. 

Ms Watson testified that, when interviewed for the 
position, Mr Woods was informed that upon engagement he 
would serve a trial period of three months. When questioned 
thereon Mr Woods did not deny that such occurred but said 
that he did not recollect that to be the case. I accept the 
evidence of Ms Watson. 

Ms Watson further testified that at or about December 
1991, the end of the trial period, she expressed concern to 
the applicant that he had failed to perform in several areas 
of his work, to the degree acceptable to the employer. It is 
also her evidence that in January 1992 she had further cause 
to again speak to Mr Woods and that she endeavoured to 
convey to him that he had again failed to do all that was 

required of him becuase he had concentrated his efforts on 
the design element of his work and reglected other elements. 

Precedent decisions make it quite clear that although this 
Commission is granted the power to deal with the claim of 
unfair dismissal and to remedy that by causing an employee 
to be reinstated in employment, it is not a power to be 
exercised lightly. It is not for the Commission to put itself 
in the employer's shoes and determine whether it would 
have acted differently in the circumstances. An employer 
has the legal right to terminate a contract of employment and 
the Commission should only interfere with that right where 
it is satisfied that the right has been exercised unfairly. It is 
a tenet of law that he who avers must prove and therefore 
the onus is with the applicant to establish that the employer 
acted unfairly. 

Decisions of this, and other, tribunals have stated that an 
employee not performing to the level required, or not 
conducting himself in the manner required, should, depend- 
ing of the severity thereof, be given the opportunity to rectify 
that situation. The respondent employer drew the shortcom- 
ings of Mr Wood to his attention and provided him with the 
opportunity to remedy that situation on two occasions. He 
did not do so. 

The second part of the application is primarily a claim for 
an unpaid benefit but it is framed in such a way that it also 
raises the question of fairness. Mr Woods' employment was 
concluded by means of the payment of one week's wages 
effectively in lieu of the requirement to work one week's 
notice. He claims that such is inadequate for the position in 
which he was employed, and that more appropriately, the 
notice should have been a period of one month or 
alternatively the payment in lieu thereof. 

It is clear from the evidence that one month's notice was 
not a benefit which existed under the contract of employ- 
ment. An appropriate period of notice to terminate had not 
been established between the parties. Thus the Commission 
is being asked to imply that the claimed period of notice is 
more appropriate to the nature of the employment relation- 
ship which had existed, and that the giving of a lesser period 
or payment in lieu thereof was unfair. 

No argument or evidence was submitted to the Commis- 
sion to support the assertion that the employment position 
warranted the notice claimed. In effect the Commission is 
being asked to assume that the position which the applicant 
had occupied has the degree of status and/or professionalism 
that would usually attract that level of benefit. I am not 
prepared to so assume. 

Although Mr Woods asserts that one month's notice is 
commonly applied to the occupation in which he was 
engaged there is, in fact, no corroberative evidence before 
the Commission. In the absence of such, to imply a term into 
a contract of employment requires that specific tests be 
satisfied, the principle of which is that it must be necessary 
to give business efficacy to the contract. The nature of the 
benefit claimed is not such that it could be said to be a 
necessary condition of the contract which existed between 
the parties. 

I can therefore find no reason to imply that Mr Woods was 
entitled to a greater period of notice, or alternatively a 
payment as damages in lieu thereof, than that which was 
afforded him when his services were terminated. 

I am therefore satisfied that the payment made in lieu of 
notice does not of itself create an unfairness in the method 
of termination, nor was there unfairness for any other reason. 
I am not satisfied that there is a benefit due under the 
contract of employment that has not been allowed to Mr 
Woods. 

Accordingly, I will dismiss that application and an order 
will issue accordingly. 

Appearances: Mr I.E. Woods appeared on his own behalf. 
Ms B-A. Watson appeared on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ivan Woods 

and 
Farmer Furniture Pty Ltd. 

No. 207 of 1992. 
COMMISSIONER C.B. PARKS. 

2 April 1992. 
Order. 

HAVING heard Mr I. Woods on his own behalf and Ms B-A. 
Watson on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

CONFERENCES— 
Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. C 203(1) of 1992. 
COMMISSIONER O.K. SALMON. 

31 March 1992. 
Order. 

WHEREAS this matter was before the Commission in 
conference proceedings on the 30th March 1992, pursuant 
to s.44 of the Industrial Relations Act 1979; and 

Whereas the parties reached agreement on terms that 
could satisfactorily resolve the dispute; 

Now therefore pursuant to the powers conferred on me 
under the Industrial Relations Act 1979 at s.44(8)(a), I 
hereby order— 

(1) The State Energy Commission of Western Austra- 
lia (SECWA) to select five employees, from its 
existing workforce, to perform the duties of a Unit 
Attendant Grade 2 on a temporary basis. This 
temporary arrangement will cease at the conclu- 
sion of the classification and structure reorganisa- 
tion of wages shift operations at Muja Power 
Station or on 30th June 1993, whichever is the 
earliest. 

(2) The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 
(CMEWU) will provide SECWA with available 
dates for Union training for the remaining nomi- 
nated CMEWU members from Muja Power 
Station on terms and conditions already agreed. 

(3) At the conclusion of the training undertaken in 
accordance with (2) above a Workplace Change 
Team (WCT) will be established. This WCT will 
comprise two wages shift operators and two 
management representatives. 

The WCT will undergo joint training necessary 
to assist in facilitating the functioning of the team 
to ensure it is equipped to review the structure, 
duties and responsibilities of wages shift operating 
classifications. 

(4) The WCT will commence its review in the week 
following the training referred to in (3) above 
unless otherwise determined by the WCT. 

(5) The WCT will make its recommendations to the 
Generation Divisional Committee for endorse- 
ment prior to implementation. 

(6) The CMEWU or SECWA may seek the assistance 
of the Commission to progress these matters. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch), The Metal 
Workers and Engineering Workers Union of Australia 

(Western Australian Branch), and The Construction, Mining 
and Energy Workers' Union of Australia, Western 

Australian Branch 
and 

Saipem WA Pty Limited and Others. 
No. C 117 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12 March 1992. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 10th and 11th days of March, 1992 
conferences were held by the Commission pursuant to 
Section 44 of the Act; and 

Whereas it was demonstrated that industrial action had 
occurred in support of the Unions' claim and is likely to 
resume; and 

Whereas the parties at the conferences' now reached 
agreement; 

The Commission hereby orders — 
That the agreement be ratified in accordance with the 

attached Schedule. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

Schedule. 

This Order shall be known as the Metal and Electrical 
Trades (BP MOS II Project) Construction Order No. C 117 
of 1992. 

2. —Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Site Allowance 
6. Boot and Boot Allowance 
7. Coded Welding Allowance 
8. Clothing 
9. No Extra Claims 

10. Term 
11. Respondents 

3. —Area and Scope. 
This Order shall apply to the employers listed as 

respondents to this Order and to their employees who are 
employed at the BP Kwinana Refinery Site on construction 



72 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 72 W.A.I.G. 

work on the MOS II Project and bound by the following 
awards and to the unions listed hereunder. 

Awards: 
Electrical Contracting Industry Award R 22 of 1978 

Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973 

Metal Trades (General) Award 1966 (No. 13 of 1965) 
Unions: 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

The Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch 

4. — General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in the award by which the employee would be 
bound if not for this Order and where the provisions of such 
award are inconsistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

5. —Site Allowance. 
A site allowance of $2.00 per hour for each hour worked 

shall be paid and such payment shall be in lieu of all 
prescribed payments for disabilities in the named awards. 

6. — Boots and Boot Allowance. 
1. Each employee on commencing employment on the 

site shall be provided with one pair of safety boots free of 
charge. 

2. Further, except for employees engaged under the 
provisions of the Electrical Contracting Industry Award R 
22 of 1978 who received payment in accordance with Clause 
6. —Safety Footwear of that Award, employees covered by 
this Order shall be paid six cents per hour for each hour 
worked for the maintenance of safety footwear. 

7. —Coded Welding Allowance. 
A welder special class who is qualified to and working 

to the levels set out in ASME —9 and engaged upon welding 
duties requiring x-ray quality shall be paid an allowance at 
the rate of $25.30 per week. 

8. —Clothing. 
1. Employees shall be supplied with two pairs of trousers 

or overalls and two shirts by their employer. These issues 
are made in recognition of the clothing required to be worn 
by employees in an oil refinery environment. 

2. An employee who has completed two weeks continu- 
ous employment on site and is employed on site between 1 
April and 31 September shall be supplied with one 
Tasmanian Bluey Jacket by his employer or an equivalent 
where agreed between the employer and employee. 

9. —No Extra Claims. 
A condition of this Order is that the unions named will 

make no further claims on the Employers over and above 
the conditions set out in this Order for the life of the 
construction work on the MOS II Project. 

10. —Term. 
This Order shall have effect from the commencement of 

work on site and shall remain in force until the completion 
of the construction work concerned. 

11. —Respondents. 
Saipem Australia Pty Ltd (WA Division). 

O'Donnell Griffin Pty Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Independent Schools Salaried Officers' Association of 

Western Australia, Industrial Union of Workers 
and 

Wesley College. 
No. C 773 of 1991. 

COMMISSIONER S.A. KENNEDY. 
24 March 1992. 

Order. 
WHEREAS the Applicant has now informed the Commis- 
sion that this matter has been settled and seeks leave to 
withdraw this application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
ICAL Ltd 

and 
The Metal and Engineering Workers Union (W.A. Branch) 

No. C 168 of 1992 
and 

The State Energy Commission of Western Australia 
and 

Amalgamated Metal Workers' Union and Another. 
No. C 169 of 1992. 

COMMISSIONER O.K. SALMON. 
18 March 1992. 

Order. 
WHEREAS a dispute exists at the Muja power station, 
between the State Energy Commission of Western Australia 
(SECWA) and ICAL Ltd on the one side and members of 
the Amalgamated Metal Workers Union and the Australian 
Electrical, Electronics, Foundry and Engineering Union (the 
unions) on the other side, concerning work on the number 
one unit (the unit) at the station; and 

Whereas the dispute concerns an allegation by the unions 
that the work in the area of the unit is hazardous because 
of the presence of asbestos particles; and 

Whereas the unions allege that SECWA has not complied 
with s.19 of the Occupational Health, Safety and Welfare 
Act 1984 and the employees have refused to perform further 
work on the unit pursuant to s.26 of that Act; and 

Whereas SECWA denies the unions' allegations asserting 
that work on the unit is not hazardous according to the 
advice of the statutory authorities and committees; and 

Whereas negotiations between the parties at Muja have 
been unavailing and SECWA and ICAL Ltd made applica- 
tions to the Commission for conferences pursuant to s.44 of 
the Industrial Relations Act 1979; and 

Whereas at conferences convened at Perth by the 
Commission on 17 March 1992 the unions were requested 
to make a specific claim so that the conciliatory process 
could be facilitated and the unions made that claim; and 

Whereas pursuant to s.44(6) of the Act the parties were 
directed to further confer in the Commission's absence with 
the object of settling their differences and this procedure 
proved to be unavailing; and 
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Whereas the Commission made recommendations to the 
parties for consideration by their principals and members for 
the purpose of assisting the parties to settle their differences 
amicably; and 

Whereas on 18 March 1992 the Commission was advised 
that SECWA did not accept the Commission's recommen- 
dation and that ICAL Ltd did accept the recommendation; 
and 

Whereas at a conference at Bunbury on 18 March 1992 
the Commission was not satisfied with the explanations 
given by SECWA for refusing to accept the Commission's 
recommendation and the Commission was also of the 
opinion that the conciliation process was not exhausted that 
further issues concerning future work on other units at Muja 
power will be facilitated by further use of the conciliation 
process in connection with the dispute on the number one 
unit, and that an order pursuant to s.44(6)(ba) of the Act 
would be likely to assist the conciliation process by 
preventing a deterioration of industrial relations. 

Now therefore, pursuant to the power in s.44(6)(ba) of the 
Industrial Relations Act 1979, and for the purpose of 
preventing the deterioration of industrial relations and 
allowing conciliation to settle the dispute concerning work 
on the number one unit at the Muja power station the 
Commission makes the following order- 

Order. 

1. That the State Energy Commission of Western 
Australia (SECWA), and ICAL Ltd, on the one 
side, and the Amalgamated Metal Workers Union 
and the Australian Electrical, Electronics, Foun- 
dry and Engineering Union (the unions) on the 
other side, shall elect two representatives from 
their respective sides to form a committee for the 
purpose of investigating and identifying any 
asbestos materials in hazardous form in the area 
in which work is performed on the number one 
unit at the Muja power station. 

2. (a) The Committee referred in order 1. hereof 
shall be established forthwith. 

(b) Upon identifying and investigating the asbes- 
tos materials the Committee shall make its 
findings known in writing and submit those 
findings to SECWA, ICAL Ltd and the 
unions. 

(c) The Committee shall complete its tasks with 
the utmost expediency. 

3. In the event that the Committee identifies hazard- 
ous asbestos materials SECWA shall immediately 
have that material removed or dealt with accord- 
ing to statute or regulation including the Asbestos 
Code of Practice and Guidance notes 1988. 

4. Immediately after any hazardous asbestos mate- 
rial has been dealt with according to order 3. 
hereof all industrial action in connection with 
work on the number one unit shall cease. 

5. The unions shall take all steps necessary to have 
their members comply with order 4. hereof. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Saipem Australia Pty Ltd (W.A. Division) and O'Donnell 

Griffin Pty Ltd 
and 

The Metal Workers and Engineering Workers Union of 
Australia (Western Australian Branch), The Australian 
Electrical, Electronics, Foundry and Engineering Union 

(Western Australian Branch) and The Construction, Mining 
and Energy Workers, Union of Australia, Western 

Australian Branch. 
No. C 107 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11 March 1992. 

Interim Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas a Recommendation was issued by Commis- 
sioner R.N. George on the 6 March 1992 in Matter No. C 
107 of 1992 recommending a cessation of all industrial 
action by 9.30am on Monday, 9 March 1992; and 

Whereas the Recommendation was not accepted and work 
did not resume in accordance with the Recommendation; 
and 

Whereas on the 10th and 11th days of March, 1992 
conferences were held by the Commission, as presently 
constituted, pursuant to Section 44 of the Act; and 

Whereas industrial action has occurred in support of the 
Unions' claims and is likely to resume; and 

Whereas the Commission has heard the parties in full in 
the conference as to the merits of the Unions' claim for a 
Special Project Allowance and the conditions proposed to 
be applicable to the payment thereof; and 

Whereas, in the opinion of the Commission, it is now 
necessary and essential to prevent the further deterioration 
of industrial relations between the parties; and 

Whereas having considered the merits of those submis- 
sions made to it, the Commission has concluded that; (a) the 
Construction work is being performed within the confines 
of an operating oil refinery with the attendant difficulties 
that creates for the employees' (See 66 WAIG 1519 @ 1520) 
and is therefore within the New Allowances provision of the 
State Wage Case; (b) the payment sought is conditional 
upon strict adherence to the dispute settlement procedure; 
(c) that the payment is not available until termination of 
service and/or project completion; (d) the existence of like 
payment on Metal Trades Oil Refinery Construction Sites 
both here and in other States; and (e) the Award provides 
for a 38 hour week. Now therefore the following is the 
interim order of the Commission; 

The Commission hereby orders: 
(a) That the respondent unions and their officials shall 

take all necessary steps to ensure that all the 
persons concerned, who are members of the 
unions or are eligible to be members of the unions, 
are advised of this Order of the Commission and 
shall, by all reasonable means ensure a resumption 
of normal work at the applicants' premises at BP 
Kwinana in accordance with this Order. 

(b) That all employees of the applicants employed at 
the BP Kwinana site shall not engage in any 
further industrial action and shall work in accor- 
dance with their contracts of employment from 
7.30am Thursday the 12th day of March, 1992. 

(c) That the respondents shall make an interim 
Special Projects Payment to their employees on 
the following basis: 

(d) Special Projects Payment 
(i) A Special Projects Payment shall apply only 

to construction work at the B.P. Kwinana 
Site MoslI Project. 

(ii) This payment shall be made on the basis of 
$38.00 per week where and only where 
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employees have complied with the provi- 
sions of the disputes settlement procedure. 

(iii) Any industrial action that takes place outside 
the terms of the procedure shall cause the 
total loss of the payment for that week/s in 
which industrial action occurs. 

(iv) This payment shall become due and payable 
only on termination of employment by either 
employer or employee or at completion of the 
project. 

The payment shall accrue on and from the 
11th day of March, 1992. 

(v) *Disputes Procedure 
The Individual employee shall raise any 

queries or issue/s with his foreman/supervi- 
sor. 

If the matter is not resolved it shall be 
referred to the Shop Steward and Site 
Management. 

If not then resolved the issue/s shall be 
referred to a State Union Official and the 
Employer Site Management. 

Whilst these steps are being followed no 
industrial action shall take place. 

(e) This order shall operate from 11 March, 1992 and 
remain in force until the quantum of the allowance 
is determined by Arbitration by the Commission 
and that issue is hereby referred pursuant to 
section 44 of the Act for hearing and determina- 
tion. 

(Sgd.) G.G. HALLIWELL, 
S.l Senior Commissioner. 

(4) Immediately upon the removal of asbestos from 
the turbine, employees will resume work thereon. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Hon. Minister for Education 
No. C 153 of 1992. 

COMMISSIONER S.A. KENNEDY. 
23 March 1992. 

Order. 
WHEREAS on the 18th day of March 1992 the Applicant 
informed the Commission that it no longer wished to 
proceed on this application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order — 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Metal Engineering Workers Union (WA Branch) and the 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

No. C 169 of 1992. 
COMMISSIONER O.K. SALMON. 

6 April 1992. 
Order. 

WHEREAS this matter was before the Commission in 
conference proceedings on this day, pursuant to s.44 of the 
Industrial Relations Act 1979; and 

Whereas the parties reached agreement on terms that 
could satisfactorily resolve the dispute; 

Now therefore pursuant to the powers conferred on me 
under the Industrial Relations Act 1979 at s.44(8)(a), I 
hereby order— 

(1) Notwithstanding that SECWA has made the Unit 
1 turbine safe for the remainder of the current 
overhaul by encapsulating and sealing exposed 
asbestos, SECWA will now arrange for all 
asbestos on this turbine to be removed. 

(2) SECWA employees are to resume work on the 
Unit 1 boiler by 7.00am, Tuesday, 7 April 1992. 

(3) Immediately upon the erection of a DOHSWA 
approved enclosure for the asbestos removal, 
employees will return to work in areas adjacent to 
the enclosure. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tempo Services Pty Ltd trading as Tempo Cleaning 

Services 
and 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch. 

No. C 181 of 1991. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

30 March 1992. 
Direction 

WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas having heard the parties in a conference held by 
the Commission, pursuant to Section 44 of the Act, on the 
19th, 20th and 27th days of March, 1992 on the subject of 
the conditions of employment of cleaners at the Worsley 
Alumina Site; and 

Whereas, in the opinion of the Commission, having had 
discussions with the parties, the appointment of an expert 
to investigate and report on the issues in this dispute is now 
required; 

The Commission hereby directs, pursuant to Section 
27(2) of the Act, Mr Jim Plowman, to investigate and report 
to the Commission his findings after inspections at Worsley 
Alumina, in the company of Mr C. Olsson and Ms D. Rowe, 
of the cleaning duties required to be performed in 
accordance with the cleaning contract at that establishment. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Newcrest Mining Limited 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
No. CR 728 of 1991. 

COMMISSIONER J. F. GREGOR. 
12 March 1992. 

Reasons for Decision. 
THE COMMISSIONER: At the conclusion of a conference 
held on the 26th of November 1991 a matter of dispute 
between the parties had not been settled and pursuant to 
Section 44 of the Industrial Relations Act 1979 (the Act) the 
Commission made the matters of dispute the subject of a 
Memorandum of Matters for Hearing and Determination 
under Section 44. The schedule to the Memorandum 
describes the dispute in the following terms: 

"The Amalgamated Metal Workers' and Ship- 
wrights Union of Australia claims that it's members in 
the heavy duty workshop of Newcrest's operation in 
Telfer, should be paid an allowance when working in 
the field on maintenance and repairs of face shovels. 
They believe the claim is justified due to extreme 
conditions under which the work will be performed, 
including inter alia, high ambient temperatures, ex- 
treme dust nuisance, hot and dirty machinery, confined 
and cramped work conditions. 

The company believes that the conditions of work 
should not attract a separate allowance and that the 
Commission should not issue any Orders which would 
vary the current regime of payments made for 
disabilities to the members involved." 

Before turning to the arguments put it is necessary that 
I give some further attention to the scope of the matter 
referred. At the commencement of his submissions Mr 
Williams, who appeared for Newcrest Mining Limited 
(NML), told the Commission that the conference held on the 
26th of November 1991 proceeded on the basis of some 
discussions which were focused on resolving concerns 
which arose from the introduction of face shovels to the site. 
The question of the maintenance of the shovels in the field 
had not been resolved to the employee's satisfaction either 
before the conference or later. As a result, the Memorandum 
of Matters for Hearing and Determination was constructed 
centering on claims from the Amalgamated Metal Workers' 
and Shipwrights Union of Western Australia (the Union) 
that its members in the heavy duty workshop should be paid 
an allowance when working in the field on maintenance and 
repairs to face shovels; the claim being justified on the 
allegation of extreme conditions under which the work 
would be performed, including amongst other things, high 
temperatures, extreme dust nuisance, hot and dirty machin- 
ery and confined and cramped working conditions. Mr 
Williams drew to the Commission's attention submissions 
made by Mr Hicks, who appeared for the Union, which 
indicated that the claim had broadened such that it was now 
seeking an all encompassing allowance which had different 
dimensions to the matter referred. That caused concern 
because NML may not have addressed all of the issues in 
its case preparation that it would have, had it contemplated 
the claim in its broader context. Mr Williams therefore 
sought, and was granted, leave to put further information to 
the Commission at the conclusion of the proceedings if, in 
his assessment, that became necessary. In the event, that 
occurred on the 22nd of February 1992 when a further 
written submission was presented to the Commission. 

In the light of these events and even though it is clear that 
the schedule to the Memorandum for Matters for Hearing 
and Determination describes a claim for an allowance to be 
paid when working in the field on maintenance and repairs 

to face shovels, in view of the fact that there was no 
objection to a broadening of the claim as described by Mr 
Hicks, the Commission has considered the claim in the 
broader context and therefore to the extent that it is 
necessary to do so has, in effect, varied the schedule to the 
Memorandum of Matters for Hearing and Determination. 

I will now briefly summarise the arguments of the parties. 
On behalf of the Union, Mr Hicks attempted to demonstrate 
to the Commission that with the introduction of new 
machinery, that is the face shovels, and the proposed 
introduction of continuous mining, there would be a need 
to service and maintain plant in the field, particularly when 
the size of the machinery and the location of some of the 
items was such that it was not practicable to do emergency 
running maintenance at the workshop. He went on to say that 
the Award had been renewed in 1987 but since then there 
had been changes to the method of production, those 
changes being exacerbated by the intention to introduce the 
new machinery and the geographical location of some of the 
pits. There was, according to Mr Hicks, proof by way of 
Exhibit H3, that there was an intention to increase the level 
of production in the coming year and this further contributed 
to the notion that there was change to previously adopted 
work practices and regimes. The award provision which 
prescribes disabilities was created, said Mr Hicks, when the 
work practices and location of the pits meant that repairs, 
bar minor maintenance, were performed in the workshop. It 
was the Union's belief that a proper assessment of the 
conditions associated with the work revealed a substantial 
increase in the disability that was endured. 

The Union denied that the effect of the claim was to 
double dip insofar as structural efficiency initiatives are 
concerned. The inspections showed, according to the Union 
argument, that the initiatives agreed in the Structural 
Efficiency Principle (SEP) negotiations were being carried 
out by Fitters in the workshop and there was proper 
compensation for the variations to the work practices which 
were recognised in the SEP negotiations. The nub of the 
argument was, though, that since 1990 there had been a 
gradual but accelerating change of work practices and that 
additional tasks were now performed in the field. It was 
asserted that the proper comparison point within the Telfer 
Gold Mine (Production and Maintenance Employees') 
Award 1987 (the Award) was the disability allowance 
payment for work in the ball mill. There was evidence from 
Mr D Paul who had worked inside the ball mill, had been 
on site inspections and who had practical experience of 
working in the field, that the conditions experienced by 
Fitters when working on shovels and excavators, and in fact 
on other types of equipment, was similar in severity to that 
experienced when working inside the ball mill. It was said 
that the Award conditions for disabilities were created at a 
time when quite clearly they were meant to compensate the 
disabilities in the workshop and they did so up until 1989. 
The disabilities were recognised as being associated with 
dusty conditions and with working outside. However the 
current Award was amended in 1990 and changed to 
encompass the whole of the workplace but there was still 
compensation for those two particular items. That was the 
distinction the Union wished to make between what had 
gone on in the past and the current claim. 

On behalf of NML Mr Williams submitted that the 
Applicant has an onus to demonstrate that, consistent with 
the Work Value Principle of the Wage Principles, there has 
been a significant net addition to work value before any 
allowance can be paid under the Allowances Principle. It 
was submitted that on review of Award variations and 
agreements that were part of the Second Stage of SEP that 
there were a range of changes to work practices and those, 
in the face of commitments given in return for increases in 
allowances, can not be counted again in the current claim. 
At the time of the SEP discussion there was no differentia- 
tion between the work of employees in particular areas such 
that it now was legitimate to say that there have been 
increases which have not been rewarded through the second 
adjustment. There is no alternative to the application of the 
strict tests. The matter was serious because the quantum 
claimed was extreme and even if a proportion of it was 
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granted the cost burden would be significant. There would 
also be flow-on implications. This was asserted to be true 
because a review of the history of the Union's attitudes to 
disability allowances in the past shows that there is a 
propensity for leap frogging. What had been seen on the 
inspections did not show actual change at all. The type of 
disabilities were the same as had been covered in the past 
with the existing disabilities rates regime and within the 
wage rates within the Award. Whether contractors on the 
site receive something different or not was immaterial 
because the Wage Principles exclude comparative wage 
justice. It was suggested to the Commission that if it did find 
favour in the Union's argument that the ball mill rate was 
appropriate, there was insufficient evidence before it and 
there would need to be further evidence to clearly establish 
that the work, the subject of the claim, warrants an 
equivalent allowance to that paid for work inside the ball 
mill. 

Mr Williams supported his argument by reference to 
Exhibit W2, a book of exhibits, which contained historical 
documentation which demonstrated the various amend- 
ments to the Telfer agreements and Award over the years. 
The allowances originated from the acceptance that condi- 
tions or work within the pit area warranted additional 
payment and that in the original versions of the agreement 
there was an acknowledgment that a higher amount of the 
two would be paid to maintenance persons operating in the 
pit. That situation had continued until 1988 when the Union 
argued that, in fact, the disabilities in the workshop were as 
bad as the disabilities in the pit and consequently members 
in the workshop should received the benefit of what was the 
historically higher allowance for all employees, including 
maintenance employees operating in the pit. That is when 
the differential disappeared. Now it seeks to say that the 
disabilities in the pit are greater than the disabilities in the 
workshop and as of a consequence of that should be 
rewarded by way of a payment of a greater allowance. 

The only significant change since October 1990 had been 
that new equipment had been brought to the site. It is clear 
that the work that will be done on the shovels, the work that 
continues to be done on heavy duty vehicles in the field, has 
been historically done on the site and there is nothing 
innovative or new about it. The evidence of Mr Mullumby 
is proof itself that the work has not changed. This, Mr 
Williams submitted is self evident: the machinery in the pit 
will be dirty and dusty and will be hot immediately after 
operations. Insofar as Mr Williams was concerned, it was 
conceded that the heat radiating from shovels or loaders was 
basically the same but there was nothing new about that nor 
was there anything new about the claim that conditions were 
confined and cramped when working in the machinery. Mr 
Williams said there was no intention to move to more 
servicing in general of existing machinery in the field. The 
shovels will be serviced in the field but when that occurs 
there will be proper facilities placed to allow the work to be 
done effectively. 

Before examining the Wage Principles and the efficacy 
for the claim itself, it is necessary that I first give some 
attention to the extant provisions of the Award. The relevant 
clause in the context of the current application is Clause 
9. —Disability and Site Allowances. In Exhibit W2, Mr 
Williams included a history of the provisions starting first 
from the Memorandum of Agreement in number C 452 of 
1987, (1978) 58 WAIG 212 through until the current award 
provisions which were last published in the Gazette on the 
23rd of September 1990, (1990) 70 WAIG 4101. Insofar as 
the history is concerned, suffice to say that the structure of 
the Disability and Site Allowances clause has varied over 
the years but essentially it has maintained a character by 
which an allowance is paid for work involving 'dirty' or 
'confined space' work, the categories of work are defined 
in the Award. 'Dirty Work' means work on plant and 
machinery which is work of an unusually dirty nature where 
clothes become unduly soiled or damaged by work on 
machinery which has not been cleaned. Insofar as 'Confined 
Space' is concerned, working space is defined as being 
confined when the dimensions of it necessitate working 
continuously in a stooped or otherwise cramped position 

without ventilation where the space itself is productive of 
unusual discomfort. These two definitions are reasonably 
standard definitions and constitute compensation for work 
of a generic nature which is either dirty or in confined 
spaces. 

There is another category of payments of an allowance of 
.66 cents per hour. This payment, in general, compensates 
for working outside and it covers the conditions which 
prevail from time to time in the pit and workshops, mill, 
store, tailings, dam and dump leach areas. When a person 
who is working in an enclosed cabin or building he or she 
is not entitled to that payment. In general, the payment is 
designed to recognise the weather conditions which exist in 
the Telfer area and the discomfort which arises from both 
that and the dusty nature of the mining process or, in the case 
of smelting, the heat and conditions which exist in either the 
gold room or in fire assay. 

Apart from the general allowances there are three specific 
allowances which, if one reads the history, were to 
compensate for particular stringent types of disabilities 
which can be distinguished from the general run of 
disabilities. For instance, there is an amount of $1.48 per 
hour paid to a person working inside chutes and vibrating 
screens. There is an allowance of $2.37 per hour when an 
employee is required to enter the ball mill. This allowance 
is not accumulative upon the allowances for dirty work or 
confined space. It was mentioned in evidence during the 
proceedings and it is the allowance which, in this case the 
Union says, is appropriate compensation for the types of 
disabilities it says are endured by its members working on 
field service. Finally there is an allowance of the same 
quantum to be paid to employees required to enter the acid 
washing column or the elution column. 

What can be drawn from this is, in the general sense, 
disabilities on the site are averaged and are compensated for 
in two particular ways. That is for dirty work and confined 
space, there is an allowance of .50 cents per hour. For 
working outside or when the conditions are such that an 
allowance should be paid, an allowance of .66 cents per 
hour. But for instances where there are more difficult 
conditions confronting the workforce, this has been recogni- 
sed by particular allowances which are to be paid, as and 
when they occur. 

Before moving to analyse the claim, it is necessary to 
consider the effect of the Wage Principles. The Union's 
claim in this case is that the allowance for which they seek 
compensation is, in effect, not a new allowance. It arises 
from what they see to be a change to the method of work 
in the pit so that the existing allowance, to which I have 
referred above, is no longer adequate. The Union says that 
the compensation of $2.37 per hour, which is the same as 
that payable to an employee required to enter the ball mill 
or the acid washing column or the elution column, is an 
appropriate payment but the essence of the argument is a 
recognition that for some time the workers have received 
allowances for doing the work on field service in the pit but 
because of perceived changes the existing allowance is not 
sufficient. In effect, the Union asks for an increase in the 
existing allowance. The existing allowance is quite clearly 
provided for in subclause (2) of Cause 9. —Disability and 
Site Allowances. 

The Allowances Principle therefore comes into play. 
Paragraph (c) provides: 

(c) "Existing allowances for which an increase is 
claimed because of changes in the work or 
conditions will be determined in accordance with 
the relevant provisions of the Work Value 
Changes Principle. The tests to be applied in such 
circumstances are set out in the Work Value 
Changes Principle in paragraph (a)." 

so does the Work Value Changes Principle in paragraph 
(a): 

(a) "Changes in work value may arise from changes 
in the nature of work, skill and responsibility 
required or the conditions under which work is 
performed. Changes in work by themselves may 
not lead to a change in wage rates. A strict test for 



72 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 877 

an alteration in wage rates is that the change in the 
nature of work should constitute such a significant 
net addition to work requirements as to warrant 
the creation of a new classification or upgrading 
to a higher classification. 

These are the only circumstances in which 
wage rates may be altered on the grounds of work 
value and the altered rates may only apply to 
employees whose work has changed in accordance 
with the principle." 

The Principle also provides that where the work is only 
performed from time to time by persons covered by a 
particular classification, where a significant net addition is 
proved the new or changed work is to be compensated for 
by special allowance which is payable only when that new 
or changed work is performed by the particular employee 
and not by increasing the rate for the classification as a 
whole. Regard also must be had to paragraph (e) of the Work 
Value Changes Principle which provides as follows:... 

(e) Where a significant net addition to work value has 
been established in accordance with this principle, 
an assessment will have to be made as to how that 
alteration should be measured in money terms. 
Such assessment should normally be based on the 
previous work requirements, the wage previously 
fixed for the work and the nature and extent of the 
change in the work. However the Commission 
will also take account of the relativities and the 
integrity of the internal award classification 
structures and the external classifications to which 
the structure is related." 

It is necessary to apply the rules as set out by the Wage 
Principles to the current claim. The Commission inspected 
the work. On the day of the inspections, the ambient 
temperature was in the vicinity of 460C. The machinery 
inspected was being repaired by Fitters in performing what 
is normally regarded as first line servicing. That is, 
machinery had failed at the face and the Fitters were 
required to work on it insitu while it was hot. Various 
measurements of the temperature were made of the 
machinery parts upon which the Fitters were working using 
an instrument which displayed digitally the reading. 
Temperatures of parts varied from 50°C to 85-90oC. 
However it should be made clear that those temperatures 
were of the surface of the metal and were not the air 
temperature surrounding the equipment. It also should be 
noted that the work, particularly on hydraulic lines, was 
conducted in a working space which was confined to an 
extent far in excess of that contemplated by the definition 
of confined space in the Award. The photographs which 
were exhibited by the Applicant Union graphically demon- 
strate some of the difficulties faced by Fitters performing the 
work which is the subject of the claim. 

It is clear from the inspections and the submissions that 
the work which is the subject of the application is different 
in circumstances to that which is currently compensated in 
the Award and as such the proposal to provide a special and 
increased allowance for it does not run foul of any of the 
Wage Principles, particularly when it can be seen that the 
work is significantly different to that work for which 
compensation is provided for in the Award. It could well be 
that work of a similar nature has been done in the pit for 
some time and there has been no compensation for it other 
than the amounts which are currently provided in the Award. 
That, in my view, does not detract from the efficacy of now 
making assessment on the basis of the Allowances Principle. 
The fact that the work was not adequately recognised by way 
of allowance in the past can not take away the justice and 
equity of compensation in a proper amount for the work now 
and in any event, the requirements of the Principles, in my 
view, are nevertheless met. It should also be said that on the 
evidence presented the cost impact is small and the potential 
for flow-on is negligible. 

The question is, what level of compensation should be 
awarded to properly recompense a worker for the situations 
inspected? The Commission, by virtue of the Principles, is 

directed to look at extant award conditions. Previously in 
these Reasons I have analysed the conditions that are 
applicable and a guide should be taken from those 
allowances which currently exist in Clause 9. —Disability 
and Site Allowances of the Award. The Commission, as 
constituted, has knowledge of the level of disabilities 
suffered by workers who have to work in the ball mill and 
notwithstanding the evidence of Mr Paul, it is my view that 
the compensation provided for that work in the Award is at 
a level which is higher than that which should be attracted 
by working inside machinery such as excavators or the 
shovels when they are hot on first line operational servicing. 
I am of the mind that it is more appropriate that an amount 
similar to that paid to employees working inside chutes or 
on vibrating screens is an appropriate amount and compen- 
sation will be granted to tradesmen who work on machinery 
insitu in the pit when that machinery is hot and the work 
involved is in positions which are confined and dirty. The 
amount of compensation will be as is provided for working 
in chutes, that is $1.48 per hour. 

It should be clear that the allowance to be paid to field 
service tradesmen is in recognition of particular circum- 
stances they encounter when working on hot machinery 
which is dirty and in positions which are confined or 
cramped and is to be paid per hour or part thereof. The 
compensation is in respect of dirty work and confined space, 
recognises a higher level of dirt and more confined space 
than that for which compensation is provided currently in 
the Award. 

Appearances: Mr D Hicks appeared on behalf of the 
Amalgamated Metal Workers' and Shipwrights Union of 
Western Australia. 

Mr B Williams appeared on behalf of Newcrest Mining 
Limited. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Newcrest Mining Limited 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 

No. CR 728 of 1991. 
COMMISSIONER J F GREGOR. 

13 March 1992. 
Order. 

HAVING heard Mr B Williams on behalf of Newcrest 
Mining Limited and Mr D Hicks on behalf of the 
Amalgamated Metal Workers' and Shipwrights Union of 
Western Australia, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That in addition to any allowance applicable under 
provisions of the Telfer Gold Mine (Production and 
Maintenance Employees') Award 1987, tradesmen 
whilst working on field maintenance of machinery 
insitu in the pit, when that machinery is hot and the 
work involves positions which are confined and dirty 
shall be paid an amount of $1.48 per hour or part 
thereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Building Management Authority of Western Australia. 
No. CR 490 of 1991. 

COMMISSIONER A.R. BEECH. 

Reasons for Decision. 
THE COMMISSIONER: By this application the applicant 
union seeks a new all purpose allowance of $41.70 per week 
to be paid to all carpenter locksmiths employed by the 
Building Management Authority. The claim is opposed and 
the matter was referred for hearing and determination. The 
Building Management Authority employs five carpenter 
locksmiths employed pursuant to the Building Trades 
(Government) Award No. 31 A of 1966. The Commission 
heard evidence from two existing locksmiths, Mr N.D. 
McAlpine and Mr R.E. Schmidt, together with Mr F.L. 
Gordin, a carpenter locksmith from the Building Manage- 
ment Authority who recently retired. The Commission 
understands from their evidence that the carpenter lock- 
smiths employed by the Building Management Authority 
are tradesmen carpenters who have acquired locksmithing 
skills. One of the carpenter locksmiths has a Tradesmen's 
Rights Certificate in locksmithing. Carpenter locksmiths are 
part of the Faults branch of the Building Management 
Authority's maintenance operations, they are provided with 
a van containing the equipment necessary for them to 
perform their work away from the workshop and they are 
in two-way radio contact with their base at Welshpool. 
Areas of the metropolitan area are designated to each of the 
carpenter locksmiths. Their work primarily is involved with 
re-keying cylinders, cutting keys, the general maintenance 
of locks, planning or organising the keying of schools to 
accommodate restricted access, with a master key and at 
times a grand master key. The work does not include 
complex security systems such as electronic devices. 

The union argues the case on work value grounds. It states 
that there has never been an assessment of the work of 
carpenter locksmiths in the time of the Building Manage- 
ment Authority and its predecessors. Whilst it acknowledges 
that carpenter locksmiths are paid the award rates that are 
applicable to other trades, including other Fault trades 
within the Building Management Authority, the changes 
which have occurred in the system of work of carpenter 
locksmiths and the changing technology of locks warrants 
the payment of the allowance. 

The evidence of the union went to some of the 
complications involved in re-keying certain schools, the 
increase in at least the work load and some responsibility 
as a result of the increasing crime rate, particularly resulting 
from vandalism in schools, and the difficulties which can 
arise if keys are lost in some schools, the increased demand 
for secure areas in schools for expensive equipment such as 
computers, the responsibility involved in keeping accurate 
records of what key types are used in different areas of all 
of the schools within the carpenter locksmith's area, the 
responsibility involved in having to carry in the van the 
grand master key to most schools, that the carpenter 
locksmiths work on their own, that quotations for work to 
be performed are given, although not in all cases. Locks 
generally used by the carpenter locksmiths are five-pin, but 
increasingly they have moved to six-pin locks, although it 
was acknowledged by the carpenter locksmiths that a six-pin 
lock is not an increase in technology. There has been an 
increase in the stress and accountability experienced by 
carpenter locksmiths. In the opinion of Mr Gordin, there 
have not been major changes in the work of carpenter 
locksmiths for the last two years, but the work load is 
certainly heavier with a greater demand on the time of each 
of the carpenter locksmiths. 

In reply, the Building Management Authority brought 
evidence from the manager of the Faults branch, Mr 
Mitchell; the Works Manager, Mr A.N. Rogers; and from 
a self employed locksmith from private industry, Mr Storen 
who is also the President of the W.A. Master Locksmiths 
Association. The Building Management Authority informed 
the Commission that the carpenter locksmiths are one 
section of the Faults branch, which had become multi 
disciplinary and designed to give a fast response in the field. 
There were 100 mobile vans involved and carpenter 
locksmiths were allocated to work on the same basis as the 
other trades within the Faults branch, those trades encom- 
passing electrical, electronic, plumbing, glazing, carpet 
laying and graffiti removal. The work of carpenter locksmith 
was mainly seen as dealing with faults, involving repair 
work and minor improvements where necessary. It is 
acknowledged that carpenter locksmiths make decisions 
independently, whether or not to repair or replace locks, and 
they provide advice. Estimates are also provided by 
carpenter locksmiths upon request. However fixed quota- 
tions are not given. The Building Management Authority 
submitted that carpenter locksmiths employed by the 
Building Management Authority work in a narrower field 
and are less fully trained in all aspects of locksmithing than 
a tradesperson locksmith would be, because principally 
carpenter locksmiths deal with window and door locks and 
that is the main core of their work. It was thus seen by the 
Building Management Authority that carpenter locksmiths 
have a competency in a narrow field. It was acknowledged 
that there has been an increase in activity in relation to key 
planning in recent times. Other faults employees are also 
required to keep records and fill out certain paper work. 

The evidence of Mr Storen revealed that the work of a 
qualified locksmith will involve some carpentry skills, but 
a fully qualified tradesperson locksmith is also able to 
operate at all levels of safes, automobile locks and building 
locks. In his opinion, simple master keying can be performed 
by first or second year apprentices to the trade. A fully 
qualified locksmith will be required to gas weld in order to 
alter key blanks and this was seen as a rather basic 
requirement. The inability to gas weld (a skill which the 
carpenter locksmiths were not able to profess), lessened 
their value to the private sector. Similarly with arc welding. 
In the opinion of Mr Storen a knowledge only of building 
locks would not make carpenter locksmiths fully qualified 
locksmiths. They would be experienced and competent only 
to the limit of their field. Further, to operate as a fully 
qualified locksmith in Western Australia, a locksmith must 
be licenced. Carpenter locksmiths at the Building Manage- 
ment Authority are not licenced. Lockfitting is seen as a 
lower area of the classification, applicable to carpenters. 

Both parties acknowledged the Commission's State Wage 
Principles, and particularly the Work Value principle. In this 
regard it needs to be pointed out that since 1983 the various 
systems of wage fixation have involved restrictions on the 
abilities of unions to progress claims of this nature. The 
work value principle sets a rather strict test. Whilst the 
principle is not quoted in its entirety below, it is important 
to note that: 

"Changes in work by themselves may not lead to a 
change in wage rates. The strict test for an alteration 
in wages rates is if the change in the nature of the work 
should constitute such a significant net addition to 
work requirements as to warrant the creation of a new 
classification or upgrading to a higher classification. 
These are the only circumstances in which rates may 
be altered on the ground of work value ..." 

The Commission also is required to ensure that changes 
which should have been taken into account in any previous 
structural efficiency exercises are not included subsequently 
in a claim for wage increase under the heading of work 
value. 

Whilst the Commission appreciates from the evidence 
that the work of carpenter locksmiths is changing, and has 
achieved a greater importance and urgency, partly as a result 
of the need for increased security in schools due to the 
computer equipment installed in some schools, and addi- 
tionally arising from an increase in vandalism, the evidence 
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does not reveal that the work of carpenter locksmiths has 
changed so much that it warrants the creation of a new 
classification or an upgrading to a higher classification. The 
total sum of the evidence does not reveal that such a 
reclassification is warranted. There does not appear to have 
been a marked change in the manner in which work is 
performed or the nature of the work required, at least not in 
the sense envisaged by the Principles. Similarly, although 
there has not been an assessment by the Building Manage- 
ment Authority and the union involved of carpenter 
locksmiths for, at least according to one witness, twenty six 
years, it is not apparent to the Commission that carpenter 
locksmiths as such are incorrectly classified currently. There 
has not been a change in the qualifications or training 
necessary for appointment to the classification. 

Further, the Commission is not able to overlook the Order 
of the Commission that issued in April 1990 which gave the 
workers covered by the award the second wage increase 
under the structural efficiency adjustment. A number of the 
initiatives and efficiencies identified for that purpose by the 
Building Management Authority and unions, including the 
current union, included "multi-skilling of fault van opera- 
tors". This was not explained in detail during the 
proceedings and on the face of it, it appears that at least some 
aspects of the work of carpenter locksmiths as part of the 
operations of fault-van operators generally, has already been 
taken into account. 

That is not to say that the work of the carpenter locksmiths 
and the professional manner in which it is carried out is not 
appreciated. It is. However the State Wage Principles 
provide a quite strict test to be applied to a claim of this 
nature, and in the current circumstances, the applicant is not 
able to show that an allowance is able to be granted. 
Accordingly the application will be determined by an order 
of dismissal. 

Appearances: Mr R.A. Keegan for the applicant. 
Ms A. McNamara and with her Mr J. Radisich on behalf 

of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union of 

Australia, Western Australian Branch 
and 

Building Management Authority of Western Australia. 
No. CR 490 of 1991. 

COMMISSIONER A.R. BEECH. 
12 March 1992. 

Order. 
HAVING heard Mr R.A. Keegan on behalf of the Applicant 
and Ms A. McNamara and with her Mr J. Radisich on behalf 
of the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

Coles Myer. 
No. CR 180 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
7 April 1992. 

Order. 
HAVING heard Mr T. Kucera on behalf of the Applicant 
and Ms R. Dight on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed pursuant to 
Section 27 of the Act. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union of Australia, 
Western Australian Branch, the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining and 

Energy Workers' Union of Australia, Western Australian 
Branch 

and 
John Holland Pty Ltd and Others 

Nos. CR 755 of 1991 
and CR 7 of 1992. 

COMMISSIONER R.N. GEORGE. 
26 March 1992. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of proceed- 

ings as edited by the Commissioner) 
THE COMMISSIONER: These matters were first before the 
Commission by way of a conference held pursuant to 
Section 44 of the Industrial Relations Act 1979. They 
involve claims by the Applicant unions for site conditions 
to apply to employees of the Respondent employers while 
they are engaged on what is described as upgrade work at 
the Robe River Iron Associates Cape Lambert site at 
Wickham in the north of Western Australia. The claims were 
unable to be resolved in conference and the parties, having 
concluded that further conciliation would be of no avail, 
asked that the applications before the Commission be joined 
and referred for hearing and determination. The claims are 
now before the Commission pursuant to Section 44(9) of the 
Industrial Relations Act 1979 by way of a reference in the 
following terms: 

" The Commission is asked to hear and determine 
a claim for site provisions and conditions of employ- 
ment to apply to employees being members of the 
Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) and the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia, employed in the upgrade work 
for Robe River at the Cape Lambert site, Wickham." 

In the course of proceedings before the Commission leave 
was granted for The Construction, Mining and Energy 
Workers' Union of Australia, Western Australian Branch 
(CMEWU) to be joined as a party. The CMEWU was 
represented, by warrant, by Mr J. Murie and no objections 
were raised by the Respondents. The hearing was preceded 
by inspections of the site and of the work under censidera- 
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tion. Argurnent for the Applicant unions was put jointly by 
Mr J. Mossenton and Mr J. Murie and later Mr J. Ferguson 
and Ms M. Robinson. 

Prior to these Reasons for decision being handed down 
the parties requested that the hearing be re-convened in order 
that an application may be made to add a further employer, 
Balfour Beatty Construction Pty Ltd, as a Respondent party. 
The request was acceded to and Balfour Beatty Construction 
Pty Ltd was joined by leave of the Commission and with the 
consent of all parties. On being accepted as a party Balfour 
Beatty Construction Pty Ltd indicated that for the purpose 
of proceedings it agreed with and adopted all arguments put 
by Mr Cooke on behalf of the other Respondent employers 
in proceedings in Karratha on 4 February 1992. 

The claim before the Commission is set out in part two 
of Exhibit A tendered on behalf of the Applicant unions. The 
claims in dispute as identified by Mr Cooke for the 
Respondent employers are as follows: 

1. Site allowance of $2.06 for each hour worked. 
2. Rest and recreation leave on the completion of ten 

weeks' employment on site. 
3. Provision of a ten minute smoko break both 

morning and afternoon. 
4. The provision of safety boots.Each of the claims 

is opposed by the Respondent employers. 
The project under consideration involves the construction 

of a new stacker/reclaimer facility at the Robe River Iron 
Associates Cape Lambert site near Wickham in the north of 
Western Australia. The work involves construction of a 1.5 
kilometre conveyer, two transfer towers connecting the 
conveyor system, track work and the erection of a mobile 
stacker/reclaimer structure. The work is being carried out 
alongside an existing stacker/reclaimer system and iron ore 
stockpiles. It also involves some extension and modification 
work in the area of the existing ship loading facilities to 
which the conveyor system will be connected. With the 
latter exception all of the work involved is new work which 
while being adjacent to, is separate from existing facilities. 
The total value of the on-site work contracted to the 
Respondent employers is estimated to be in the order of 
$1.85 million. The anticipated period of the project is from 
October 1991 to March 1992 with peak workforce numbers 
expected to be as follows: 

Westerfield Engineering Pty Ltd (mechanical and 
structural erection of the stacker/reclaimer)—12 em- 
ployees. 

John Holland Pty Ltd (installation of stockpile feed 
conveyors) —21 employees. 

O'Donnell Griffin Pty Ltd (electrical installation) — 
8 employees. 

Balfour Beatty Construction Pty Ltd (electrical 
installation)—8 employees 

The disabilities identified by Mr Mossenton for the 
Respondent unions as requiring compensation by way of the 
site allowance claimed include the following: 

• Working in the proximity of a major operating 
iron ore plant. 

• Working alongside existing active iron ore stock- 
piles. 

• The open nature of the site and exposure to 
prevailing winds. 

• Wind-blown dirt and dust. 
• Heat and glare. 
• Working with raw steel in the open sun. 
• Congestion. 
® Working at heights. 
• The requirement to meet dress standards set by 

Robe River Iron Associates (ie. long sleeve shirts 
with collars). 

• Standard of amenities. 
• Noise from operating plant. 
• The interface of different trade groups. 
• Isolation. 

On the day of the inspections the existing plant in the area 
of the work being carried out was in a shut-down mode and 
allowance needs to be made for that fact in assessing the 
disabilities referred to by Mr Mossenton. 

Mr Murie, also appearing for the Respondent unions, 
addressed the Commission on the principles to be followed 
in assessing claims of this nature. In doing so he made 
reference to the following authorities: 

67 WAIG 1731-Application No. 237 of 1987, 
Master Builders' Association of Western Australia 
(Union of Employers) v. Building Trades Association 
of Unions of Western Australia (Association of 
Workers and John Holland Constructions Pty Ltd 

68 WAIG 1314-Application No. CR 100 of 1988, 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth v. O'Donnell 
Griffin 

68 WAIG 1690 —Application Nos. 25 and 26 of 
1988, Alcoa of Australia and Electric Power Transmis- 
sion Pty Ltd and Others v. Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

68 WAIG 2412-Application No. 730 of 1988, 
September 1988 State Wage Case decision 

69 WAIG 1189-Application No. CR 1334 of 1988, 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia v. G and G Electrical and EPL Kone Pty Ltd 

The principles set out in these authorities are well 
established and do not need to be repeated in these Reasons 
for Decision. 

In particular, Mr Murie referred to the Electrical Trades 
Union of Workers of Australia (Western Australian Branch), 
Perth and the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia v. G and G Electrical and EPL 
Kone Pty Ltd (69 WAIG 1189) to support his argument that 
the disabilities identified by Mr Mossenton were not 
contemplated in the awards which apply to the work now 
under consideration. 

In justification of the quantum of the site allowance 
claimed the Commission's attention was drawn to allow- 
ances paid to employees of Robe River Iron Associates at 
its Cape Lambert site for what were said to be similar 
disabilities to those experienced by the employees subject 
to these applications. Reference was also made to a number 
of sites where new and upgrade work on existing facilities 
had attracted a site allowance payment. In addition, the 
Commission was provided with a list of sites where site 
allowances in the region of that claimed in these proceedings 
and where rest and recreation leave was provided on a ten 
week basis or better — ie: 

Mount Brock- site allowance $2.00 
man— rest and recreation ten weeks 
Channar— site allowance $2.10 

rest and recreation ten weeks 
Thevenard Island— site allowance $1.90 

rest and recreation ten weeks 
Yandi— site allowance $2.05 

rest and recreation ten weeks 
Gas Compressor— site allowance $1.80 

Station Project rest and recrea- 
tion seven weeks 

Burrup Peninsula— site allowance $4.33 
Varanus Island— site allowance $2.10 

No information was provided on the background to these 
conditions and allowances although a number of the Orders 
giving effect to them were included as part of the Applicant 
unions' Exhibit A. 

Another matter dealt with by Mr Murie in greater detail 
concerned an arbitrated decision of Commissioner Gregor 
in 1987 concerning what was known as the Robe River 
Optimisation Project (67 WAIG 1438). This project in- 
cluded similar work to that now under consideration on a 
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different part of the same Robe River Iron Associates site 
and followed an earlier decision of the Australian Concilia- 
tion and Arbitration Commission (as it then was) in relation 
to employees covered by Federal awards and engaged on the 
same project (Matter C No. 8352 of 1986). The claims in 
dispute in the matter before Commissioner Gregor were 
similar to those now before the Commission involving as 
they did, inter alia, site allowance, safety boots and rest and 
recreation leave. In the end result Commissioner Gregor 
awarded a site allowance and made some provisions in 
relation to safety boots but rejected the claim in respect of 
rest and recreation leave. 

In presenting this information it was acknowledged by Mr 
Mossenton that each site must be considered in the context 
of the particular disabilities experienced. It was submitted, 
however, that the comparisons cited provided relevant 
measures to be taken into account in determining the 
quantum of any site allowance to be awarded. 
In opposing the claims by the Applicant unions, Mr Cooke 
for the Respondent employers submitted that the principal 
awards applying to the work in question [Metal Trades 
(General) Award 1966 (No. 13 of 1965) and the Electrical 
Contracting Industry Award No. R 22 of 1978] adequately 
cover and compensate the employees for the work being 
carried out and the disabilities associated with it. His 
arguments in relation to the claims disputed may be 
summarised as follows. 

Site Allowance 
Mr Cooke relied upon the principles referred to by the 

Applicant unions and set out by the Commission in Court 
Session in its September 1988 State Wage Case decision (68 
WA1G 2412) and by the Full Bench in Alcoa of Australia 
Limited v. Amalgamated Metal Workers and Shipwrights 
Union of Western Australia (as it then was) and Others (68 
WAIG 1690) which he submitted continue to provide the 
relevant principles to be followed. These require, in his 
submission, firstly that site allowances must have a direct 
relevance to the site concerned and secondly that in 
assessing site allowance claims the Commission is bound 
to follow the Wage Fixing Principles; the relevant principles 
being those relating to allowances and work value changes. 
In this context Mr Cooke argued that there is nothing new 
or unusual about the work being undertaken or the 
environment in which it is being performed which would 
permit a new allowance to be struck. 

In respect of the argument put by the Applicant unions, 
Mr Cooke made the following points. 

1. The project is not large by normal construction 
standards and involves a limited number of employees 
working at a number of different locations on various 
elements of the project. 

2. The project is not isolated being associated with a 
significant operating plant well serviced by sealed roads and 
in reasonably close proximity to the townships of Wickham, 
Roebourne and Karratha. 

3. Amenities, while complained about by the Applicant 
unions, are adequate and supported by permanent washing 
and toilet facilities in reasonable proximity to the amenities 
huts. 

4. The allowances established for the sites referred to by 
the Respondent unions as providing appropriate measures 
for the assessment of a site allowance for the project now 
under consideration can be distinguished on the basis of 
their location, size and nature and on the number of workers 
involved (although again no details were provided to the 
Commission in support of this contrary argument). 

5. The allowance determined by Commissioner Gregor in 
1987 (supra) for work carried out on the same site is also 
able to be distinguished on the basis of its size ($7 million 
in 1987 compared with less than $2 million for the project 
now under consideration) and on the fact that it involved 
major civil, mechanical and electrical work, a higher level 
of interface between disciplines, significant modification, 
salvage and refurbishment work and the requirement to work 
in and on existing plant. 
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There is no doubt that the dust and dirt arising from the 
fact that work is being carried out alongside existing active 
iron ore stockpiles would generally not be contemplated by 
the awards which prescribe the rates of pay and allowances 
for the employees subject to the claims. The affect of this 
disability is exacerbated by the openness of the site, the 
prevailing winds and other climatic conditions. However, I 
was informed during inspections that Robe River Iron 
Associates co-operates as much as possible by controlling 
the location of the work on the active stockpile to minimise 
the disabilities described. 

Having regard for all of the submissions of the parties and 
what was observed in the course of inspections, I am 
satisfied that the disabilities involved are not contemplated 
under the awards which apply to the work and the 
environment in which that work is being carried out and that 
an allowance is justified under the Wage Fixing Principles. 
I am not satisfied, however, that the amount of S2.06 
claimed by the Applicant unions is appropriate. 

In determining what level of site allowance is justified in 
the particular circumstances of the project now under 
consideration it is not possible to ignore the arbitrated 
decisions of Commissioner Gregor (67 WAIG 1438) or 
Commissioner Bennett of the Australian Conciliation and 
Arbitration Commission (as it then was) (C No. 8352 of 
1986) which dealt with site allowances for a similar project 
at the same site. In considering these decisions it must be 
acknowledged that the 1987 project, while including the 
same sort of work now under consideration, also included 
features referred to by Gregor C. which do not form part of 
the work now under consideration. The rate struck by 
Commission Gregor on that occasion was $1.30 for each 
hour worked. Since then the Australian Bureau of Statistics 
index ordinary time earnings has moved by approximately 
26%. Applying this percentage increase to the SI.30 to 
establish a guide as to what an appropriate rate might be in 
the current time and circumstances produces an outcome of 
approximately $1.64. Using this guide and having regard for 
the work observed and the environment in which it is being 
carried out, I believe that the maximum site allowance 
which could be justified is $1.60 for each hour worked in 
lieu of all special rates and provisions of the awards which 
would otherwise apply. 

Ten Minute Morning and Afternoon Smoko Breaks 

The argument by the Applicant unions in respect of this 
claim is that existing award conditions are not adequate for 
the extreme conditions of the Pilbara and that despite a 20 
minute break which is allowed in the morning period, a 
further break is required during the afternoon work period 
which spans in excess of four hours. 

The existing conditions prescribed in the awards which 
cover the employees engaged on the work under considera- 
tion vary but range from a seven minute break allowed each 
morning to ten minutes each morning and afternoon. The 
Commission was informed, however, that an agreement had 
been reached between the employers and their employees 
that notwithstanding the awards, a rest period of 20 minutes 
is allowed each morning in lieu of the award conditions 
which would otherwise apply. This provides for the 
following spread of hours: 

Commencement 6.30 a.m. 
Smoko 9.00 a.m. —9.20 a.m. 
Lunch 12.00 p.m. —12.30 p.m. 
Knock-Off 4.50 p.m. 

On an examination of the submissions on behalf of the 
Applicant unions, the onus of establishing that a ten minute 
break should be allowed during the afternoon in addition to 
the existing arrangement of a 20 minute break during the 
morning by varying where necessary the existing provisions 
of awards, was not discharged. The claim is therefore 
refused. However, in view of the fact that an agreement has 
already been reached on site which differs from what is 
provided in the relevant awards, this should be recognised 
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in the Order to apply by the inclusion of a provision in the 
following terms: 

" Notwithstanding the provisions of the relevant 
award, rest periods may be taken at a time or times 
agreed between the employer and its employees, 
provided that any agreement reached does not provide 
less than the entitlement under the award." 

Any disagreement about the application of this provision 
can be dealt with through the dispute settlement procedure 
and by reference to the Commission. On what is said above, 
however, it should be clear to all parties that any 
consideration of such a dispute would necessarily have 
regard for existing provisions within the award. 

Rest and Recreation Leave on the Completion of Ten 
Weeks' Service 

Mr Mossenton for the Applicant unions argued that the 
16 weeks currently provided under the relevant awards is too 
long a period to wait in circumstances where employees are 
working in isolated locations and in the vicinity of 50 to 60 
hours per week. He also made reference to a number of sites 
where similar provisions to those claimed apply. 

Mr Cooke for the Respondent employers in opposing the 
claim correctly stated the principles which apply to the 
determination of claims of this sort. The principles are well 
settled and have been adopted in a number of arbitrated 
decisions rejecting similar claims. Summarised, these are as 
follows: 

1. Rest and Recreation Leave is an award matter and 
any change to it should be by way of an 
application to vary the relevant award. 

2. Any claim to vary award conditions must have 
regard for the Conditions of Service Principle 
which provides as follows — 

" Except for the flow-on of test case 
provisions, applications for changes in condi- 
tions other than those provided elsewhere in the 
principles will be considered in the light of their 
cost implications both directly and through 
flow-on. In respect of any application where the 
cost impact either directly or through flow-on 
is, prima facie, not negligible, the application 
must be processed as a Special Case." 

3. Claims for improved conditions should only be 
progressed in the context of structural efficiency 
(see 69 WAIG 528). 

4. While rest and recreation conditions may have 
been agreed outside the Commission on other sites 
on a basis different to that prescribed within 
wards, such consent arrangements can not be used 
to justify claims against other employers (see 
Australian Workers' Union v. Jasper Pipelines and 
Others —Print G 1246). 

It is clear from the above that the claim for rest and 
recreation on the completion of ten weeks' service in lieu 
of existing award conditions is not one which may be 
approved in these proceedings. Prima facie the cost impact 
directly and through potential flow-on is not negligible and 
for that reason alone any claim to alter existing standards 
would require consideration as a Special Case. 

In any event the claim is not justified on its merit given 
the nature, location and length of the project subject to the 
claim. 

Safety Boots 
Mr Cooke argued against the provision of safety boots on 

the basis of the established principle of an employee being 
responsible for providing his own work clothing (see 57 
WAIG 545 and see also 61 WAIG 1785). He submitted that 
such a claim cannot be justified under the Wage Fixing 
Principles. He also observed that employees subject to the 
Electrical Contracting Industry Award No. R 22 of 1978 
receive an allowance of six cents per hour for the 
maintenance of safety footwear and should be excluded from 
any Order which may issue if his argument was not to be 
accepted. 

Despite what is said above, advice received by the 
Commission in the course of proceedings was that employ- 
ees on site are provided with safety footwear by their 
employers. It would therefore be appropriate for this 
arrangement to be reflected in the Order to issue out of these 
proceedings in an appropriate form which allows for the 
replacement of safety footwear on a fair wear and tear basis. 
This would not apply to employees entitled to a boot 
allowance pursuant to the Electrical Contracting Industry 
Award No. R 22 of 1978. 

The parties are directed to provide to the Commission a 
Draft Order which reflects these Reasons for Decision 
within seven days. The Order is to operate from the time of 
commencement of work on the project and continue until 
completion. 

Appearances: Mr J. Mossenton and later Mr J. Ferguson 
appeared on behalf of the Metals and Engineering Workers' 
Union of Australia, Western Australian Branch 

Mr J. Murie and later Ms M. Robinson appeared on behalf 
of the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and The 
Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch 

Mr P. Cooke and later Mr C. Mitsopoulos appeared on 
behalf of the Respondents 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union of Australia, 
Western Australian Branch, the Australian Electrical, 

Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining and 

Energy Workers' Union of Australia, Western Australian 
Branch 

and 
John Holland Pty Ltd and Others. 

Nos. CR 755 of 1991 
and CR 7 of 1992. 

Metal Trades (General) Award 1966 (No. 13 of 1965), 
Building Trades (Construction) Award 1987 (No. R 14 of 
1978), Electrical Contracting Industry Award R 22 of 1978 

and Errgine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973. 

COMMISSIONER R.N. GEORGE. 
7 April 1992. 

Order. 
HAVING heard Mr J. Mossenton and later Mr J. Ferguson 
on behalf of the Metals and Engineering Workers' Union of 
Australia, Western Australian Branch, Mr J. Murie and later 
Ms M. Robinson on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and The Construction, Mining and 
Energy Workers' Union of Australia, Western Australian 
Branch and Mr P. Cooke and later Mr C. Mitsopoulos on 
behalf of the Respondents, the Commission, being satisfied 
that the matter is consistent with the Principles enunciated 
by the State Wage Case decision —January 1992 and 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby issues the following Order — 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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1.-Title. 
This Order shall be known as the Cape Lambert Up-Grade 

Order Nos. CR 755 of 1991 and CR 7 of 1992. 

1 A. —State Wage Principles. 
It is a condition of this Order that any party seeking to 

vary its terms on or from the 31st day of January 1992 shall 
not pursue before the Commission any variation to such 
Order without due regard for the Principles as stated by the 
Commission in the Reasons for Decision in Matter No. 1752 
of 1991 for the duration of those Principles. 

2. —Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Site Allowance 
6. Safety Boots 
7. Hours 
8. Smoko Breaks 
9. Industrial Relations Procedure 

10. No Extra Claims 
11. Term 

Schedule of Respondents 

3. —Area and Scope. 
This Order shall apply to the employers listed in the 

Schedule of Respondents of this Order and to their 
employees, who are employed on the construction and 
commissioning phases of the Cape Lambert up-grade project 
and bound by the following awards and to the unions listed 
hereunder — 

Awards 
Metal Trades (General) Award 1966 (No. 13 of 1965) 
Building Trades (Construction) Award 1987 (No. R 14 
of 1978) 
Electrical Contracting Industry Award R 22 of 1978 
Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973 
Unions 
Metals and Engineering Workers' Union of Australia, 
Western Australian Branch 
The Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch 
Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) 

4. —General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered herein shall be as prescribed in 
the award by which the employee would be bound if not for 
this Order and where the provisions of such award are 
inconsistent with those of this Order, the provisions of this 
Order shall prevail. 

5. —Site Allowance 
A site allowance of $1.60 per hour for each hour worked 

shall be paid and such payment shall be in lieu of all 
disability allowances. 

6. — Safety Boots 
(1) The employer shall supply to each employee, at the 

commencement of employment, one pair of steel-capped 
safety boots. 

(2) A replacement pair of steel-capped safety boots shall 
be supplied by the employer to any employee if the boots 
need replacing through fair wear and tear. 

(3) Subciause (2) does not cover employees bound by the 
Electrical Contracting Industry Award R 22 of 1978. 

7. — Hours. 
(1) Notwithstanding the provisions of the relevant awards, 

an employee who works in excess of 38 ordinary hours in 
any week shall accrue an entitlement to 24 minutes worked 
in excess of seven hours 36 minutes per day, provided that 

the maximum accrual in any week shall not exceed two 
hours. 

(2) Leave so accrued by distant employees shall be taken 
concurrently with the Distant Work clause of the appropriate 
award, provided that should the service of an employee 
terminate with such accrued leave not taken, he/she shall be 
given payment in lieu of that leave. 

(3) At the employee's choice, leave so accrued by a local 
resident may be taken each month, or payment made in lieu 
on termination. 

8. —Smoko Breaks. 
Notwithstanding the provisions of the relevant award, rest 

perior jf may be taken at a time or times agreed between the 
employer and employees, provided that any agreement 
reached does not provide less than the entitlement under the 
award. 

9. —Industrial Relations Procedure. 
(1) Where a grievance arises, the matter shall initially be 

discussed between the employee concerned and, if that 
employee so desires, his union delegate and the employee's 
immediate supervisor. 

(2) If the matter is unresolved by the discussion referred 
to in subciause (1) hereof, the union delegate shall discuss 
and attempt to resolve the dispute with the contractor's site 
management representative. 

(3) Where discussion fails to resolve the matter of concern 
it shall be referred to the contractor's senior management 
representative or his/her nominee and the appropriate full 
time union official. The parties shall then initiate steps to 
resolve the grievance as soon as possible. 

(4) While the procedure in subclauses (1) to (3) hereof are 
being followed, industrial action shall not be taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission, provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

10. —No Extra Claims. 
A condition of this Order is that the Applicants will make 

no further claims on the Respondents over and above 
conditions set out in this Order for the life of the 
construction and commissioning phases of the project, 
except where consistent with prevailing Principles of the 
Commission. 

11. —Term. 
This Order shall operate from the time of commencement 

of work on the project until its completion. 

Schedule of Respondents. 
John Holland Pty Ltd 
Westerfeld Engineering Pty Ltd 
Balfour Beatty Construction Pty Ltd 
O'Donnell Griffin Pty Ltd 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

W.A. Country Bakers. 

No. CR 36 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

8 April 1992. 
Order. 

THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch 

and 

Wormald Security. 

No. CR 21 of 1992. 

COMMISSIONER C.B. PARKS. 

13 March 1992. 
Order. 

WHEREAS on 30 January 1992 a conference was held 
pursuant to s.44 of the Industrial Relations Act 1979 in 
relation to Application No. C 21 of 1992 and the matter in 
issue was unresolved; and 

Whereas on 31 January 1992 a Memorandum of Matters 
for Hearing and Determination was issued by the Commis- 
sion together with a Notice of Hearing which listed the 
matter for hearing on 27 March 1992; and 

Whereas in response to a request by the applicant, and 
with the consent of the respondent, the Commission issued 
an Amended Notice of Hearing on 11 February 1992 
amending the date for hearing the matter to 13 April 1992; 

And whereas subsequent to the hearing having been 
listed, the Commission received from the applicant a Notice 
of Discontinuance of Application and an accompanying 
letter, both dated 9 March 1992, which signified the 
applicant's intention to discontinue the application; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Calahan Pty Ltd trading as Bi Lo Midland. 
No. CR 777 of 1991. 

COMMISSIONER O.K. SALMON. 
16 March 1992. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to s.44(9) of the 
Industrial Relations Act 1979. The Applicant is the Shop, 
Distributive and Allied Employees' Association of Western 
Australia which claims that its member, Ms Pamela Lamb 
was, on 21 June 1991, unfairly dismissed from her 
employment by Calahan Pty Ltd trading as Bi ho Midland, 
the Respondent. 

In fact Ms Lamb had tendered her resignation on the day 
in question, rather than being dismissed, and it would appear 
that the "dismissal" claimed to be unfair would have to be 
constructive dismissal if this Commission is to have 
jurisdiction over the matter; but the case was contested by 
way of preliminary point raised by the Respondent, namely, 
lack of jurisdiction, on the grounds that the dismissal 
complained of was not recent and is therefore not an 
industrial matter (Slonim and Fellows, 1984, 154 CLR 505 
per Gibbs CJ at 510, and Wilson J at 515. Robe River Iron 
Associates vs ADSTE 68 WAIG 15 at 17 per Kennedy J). 
And, furthermore, so far as jurisdiction may be influenced 
by question of fact and fairness, ss 24 and 26 of the Act, the 
delays between the date of Ms Lamb's dismissal and the 
application for conference pursuant to s44 of the Act, 21 
June 1991, 17 December and a further delay between the 
date of conference and the date of requesting that the matter 
be brought on for hearing robbed the application of any 
industrial character (Johnson vs Wesfarmers, 1990, 70 
WAIG 2434 per Fielding C). 

The circumstances of Ms Lamb's dismissal were such as 
to involve a police investigation. In mid November 1991 it 
was revealed that as charges would not be laid against Ms 
Lamb and it is primarily this fact which the union relied on 
as justification for the late claim. I gave judgment in this 
matter on the day of the hearing stating that the substances 
of my reasons for dismissing the claim was: 

"...the lapse of time between mid November and the 
date of the application for the conference and the 
additional time —Mr Clarke having been advised 
specifically by me of the problems that confronted him, 
the conference being devoted specifically to that 
subject—removes any consideration in my view that 
might otherwise have been extended." 

It is probably the case that the requirements of s.35(l) of 
the Act and the statement of the Full Bench in Ruane vs 
Woodsidc Petroleum Pty Ltd 71 WAIG 913 at 914 
concerning the duty to give reasons are satisfied by the brief 
reasons I gave on the day. However, the union placed great 
reliance on a decision of the New South Wales Industrial 
Commission in a case of unfair dismissal between the New 
South Wales branch of the union and Venture Stores. The 
facts in that case were that the dismissal occurred on 25 
September 1990 and notification was lodged with the 
Registrar on 8 March 1991. This was also a case involving 
police investigation. The union was successful and no 
appeal was made against the decision. 

I think I should also explain why that decision does not 
help the union's case. 

Industrial matter is defined in the New South Wales Act 
to mean: 

"...matters on things affecting or relating to work 
done or to be done, or the privileges rights, or duties 
of employers or employees in any industry, not 
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involving questions which are or may be the subject of 
proceedings for an indictable offence..." (my empha- 
sis) 

If the New South Wales decision relied upon by the union 
is read in the light of the words I have underlined in the 
definition, words which were deleted from the industrial 
matters definition in the Western Australian Act in 1984, it 
will readily be seen why the New South Wales Act could 
be called in aid of the case under consideration. The W.A. 
Act cannot be used in the same way. The New South Wales 
decision is of no assistance to me in this case. 

The first question for consideration in the present case is 
why did the union not make an application to the 
Commission at or about the time Ms Lamb was dismissed? 
That question was not satisfactorily answered, but even if 
it was there was no excuse for failing to bring the matter to 
the Commission in mid November 1991. 

An order dismissing this application will now issue. 
Appearances: Mr J. Bullock on behalf of the Applicant. 
Mr S. Shepherd (of counsel) on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Calahan Pty Ltd trading as Bi Lo Midland. 
No. CR 777 of 1991. 

COMMISSIONER O.K. SALMON. 
16 March 1992. 

Order. 
HAVING heard Mr J. Bullock on behalf of the Applicant 
and Mr S. Shepherd (of counsel) on behalf of the 
Respondent, the Commission, pursuant to s.27(l)(a)(iv) of 
the Industrial Relations Act 1979 hereby orders— 

That the appliation in No. CR 777 of 1991, is 
dismissed for want of jurisdiction. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

CORRECTIONS- 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Arnotts Mills and Wares Pty Ltd and Others 

and 
The Food Preservers' Union of Western Australia, Union of 

Workers. 
No. 1252 of 1991. 

Food Industry (Food Manufacturing or Processing) Award 
No. A 20 of 1990. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
18 March 1992. 

Correction Order. 
WHEREAS an error occurred in the issuance of the Order 
in Matter No. 1252 of 1991 dated 9 March 1992, the 
Commission pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders that the error 
be corrected in accordance with the following schedule. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 31. —Wages: In subclause (1) of this clause delete 

the following classification and wage rate as it appears under 
the heading "Fruit and Vegetable Processing" 

Quality Controller (Fruit Canning Industry) 380.80 
and insert the following in lieu thereof— 

Quality Controller (Fruit Canning Industry) 332.20 
Fruit Examiner 330.80 

PROCEDURAL DIRECTIONS 

AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Clive Kitson 

and 
Brian Clark Mosson. 

No. 382 of 1992. 
COMMISSIONER O.K. SALMON. 

24 March 1992. 
Order. 

WFIEREAS in Chambers proceedings on 24 March 1992 the 
Commission gave consideration to an application by Clive 
Kitson that he be excused from appearing as a witness in 
Application No. 1143 of 1992 between B.C. Mosson and the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch); 

And whereas having heard Ms M Robinson on behalf of 
the Applicant and Mr B.C. Mosson on his own behalf, and 
being of the opinion that the evidence of Clive Kitson was 
not likely to be of assistance in establishing the facts 
surrounding Mr B.C. Mosson's relationship with the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch), the Commission 
pursuant to the powers under s.33(2) of the Industrial 
Relations Act 1979, makes the following order— 

That C. Kitson be excused from appearing as a 
witness on 25 March 1992 in applications 1142 and 
1143 of 1991. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Anita Bourke 

and 
Waukegan Pty Ltd. 
No. 1928 of 1991. 

COMMISSIONER J.F. GREGOR. 
12 March 1992. 

Order. 
WHEREAS this application was lodged in the Western 
Australian Industrial Relations Commission on the 20th of 
December 1991; and 

Whereas this matter was the subject of a conference in 
Chambers on the 24th of January 1992; and 

Whereas this matter was resolved at that time; 
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Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders — 

That the application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Civil Service Association of Western Australia 

and 
Gold Corporation and GoldGorp Australia. 

No. 93 of 1992. 
COMMISSIONER G.L. FIELDING. 

April 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mark Pipes 

and 
Eden Bay Pty Ltd. 
No. 1961 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 March 1992. 

HAVING heard Miss J. Bishop on behalf of the Applicant 
and Mr G. Talbot on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S.I Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Anita Bourke 

and 
Waukegan Pty Ltd. 

No. 22 of 1992. 
COMMISSIONER J.F. GREGOR. 

12 March 1992. 
Order. 

WHEREAS this application was lodged in the Western 
Australian Industrial Relations Commission on the 8th of 
January 1992; and 

Whereas this matter was the subject of a conference in 
Chambers on the 24th of January 1992; and 

Whereas this matter was not resolved; and 
Whereas this matter was listed for hearing on the 3rd of 

March 1992; and 
Whereas the Applicant advised at the hearing that an 

agreement had been reached; and 
Whereas the Applicant requested that this matter be 

dismissed; 
Now therefore the Commission pursuant to the powers 

contained in the Industrial Relations Act 1979 hereby 
orders — 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kathleen Lousia Nicholls 

and 
United Way (WA) Inc. 

No. 139 of 1992. 
COMMISSIONER C.B. PARKS. 

11 March 1992. 
Order. 

WHEREAS on 5 February 1992 a Notice of Application, 
No. 139 of 1992, was filed wherein the applicant seeks 
Further and Better Particulars relating to Application No. 
1707 of 1991; and 

Whereas at a hearing in Chambers on 18 February 1992, 
Application No. 139 of 1992 was adjourned sine die; and 

Whereas at a hearing in relation to Application No. 1707 
of 1991 on 9 March 1992, the applicant's agent requested 
that it and Application No. 139 of 1992 be dismissed; 

And whereas by order of the Commission on 10 March 
1992, Application No. 1707 of 1991 was dismissed by 
consent of the parties; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Application No. 139 of 1992 be dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gary Simpson 

and 
Meridian Services Pty Ltd. 

No. 210 of 1992. 
COMMISSIONER G.L. FIELDING. 

13 March 1992. 
Order. 

HAVING heard the Applicant in person and Mr J.R. 
McPherson on behalf of the Respondent, the Commission, 
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pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That leave be and is hereby granted for the 
application to be withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Dent 

and 
Coral Reef Holding Pty Ltd t/a West Coast Mussells. 

No. 295 of 1992. 
COMMISSIONER O.K. SALMON. 

16 March 1992. 
Order. 

A conference having been convened to consider the 
abridgement for time for answers in this matter and the 
Respondent having consented to the application there being 
no requirement for an order, the Commission, pursuant to 
the powers of the Industrial Relations Act 1979 hereby 
orders — 

That the application be discontinued. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ernest John Lewin 

and 
AA Management Pty Ltd. 

No. 324 of 1992. 
COMMISSIONER C.B. PARKS. 

19 March 1992. 
Order. 

WHEREAS on 17 February 1992 a Notice of Application, 
No. 324 of 1992, was filed wherein the applicant seeks 
Further and Better Particulars of the Answer and Counter 
Proposal to Application No. 1822 of 1991, made pursuant 
to section 29 (b)(ii) of the Industrial Relations Act 1979; and 

Whereas a copy of this application, No. 324 of 1992, was 
served upon the respondent on 25 February 1992; and 

Whereas the respondent has not provided the Further and 
Better Particulars requested by the applicant; and 

Whereas counsel for the respondent informed the Com- 
mission that the respondent does not object to the issuance 
of an order for Further and Better Particulars in the terms 
sought by the applicant, save that the time allowed to 
respond thereto be 14 days; 

And whereas the Commission, heard Mr M. Solomon (of 
counsel), in chambers, on behalf of the applicant, and there 
being no appearance on behalf of the respondent; 

Now therefore I, the undersigned Commissioner, being 
satisfied that the respondent does not object to providing the 
Further and Better Particulars sought and has had a 
reasonable opportunity to voluntarily so provide, do, 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order and direct: 

(1) That the applicant Mr E.J. Lewin, shall forthwith 
serve a copy of this Order, No. 324 of 1992, on 

AA Management Pty Ltd, or alternatively its legal 
counsel. 

(2) That not later than 7 days from the date of service 
of this Order, the respondent shall provide the 
following Further and Better Particulars of its 
Answer and Counter Proposal — 
(A) With respect to paragraph 3. of the respon- 

dent's Answer and Counter Proposal give 
particulars of: 

(i) the benefits which the respondent 
alleges the applicant was in fact entitled 
upon termination of his employment; 

(ii) details of all payments and the character 
or category of such payments paid to the 
applicant allegedly in excess of benefits 
to which the applicant was in fact 
entitled. 

(B) With respect to paragraph 6. of the respon- 
dent's Answer and Counter Proposal, give 
particulars of the cause of action by which 
the respondent seeks an order from the 
Commission that the applicant will pay to the 
respondent such sum as is alleged to be in 
excess of the applicant's contractual entitle- 
ments. 

(C) With respect to paragraph 7. of the respon- 
dent Answer and Counter Proposal give 
particulars of the cause of action by which 
the Respondent seeks the orders contained 
therein from the Commission. 

(D) Give full particulars of all pro rata long 
service payments made to all employees at 
executive or senior management level whose 
services were terminated by the respondent 
or by Australian Consolidated Minerals Ltd 
without grounds for summary dismissal since 
September 1987. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for an extension of the time 
in which a reply to the Notice to Admit in Application No. 
1925 of 1991 is to be served upon the respondent thereto. 

No. 344 of 1992. 
COMMISSIONER C.B. PARKS. 

24 March 1992. 
Order. 

WHEREAS on 9 March 1992, the Commission issued an 
interlocutory order in matter No. 1925 of 1991 directing the 
applicant thereto to reply within 7 days to a Notice to Admit 
served upon him by the respondent; and 

Whereas on 16 March 1992 the agent for the aforemen- 
tioned applicant filed with the Commission Application No. 
344 of 1992 seeking an order extending the time allowed to 
reply to the Notice to Admit prescribed by the order dated 
9 March 1992; and 

Whereas by letter dated 17 March 1992 the agent for the 
aforementioned respondent has renewed an earlier applica- 
tion to the Commission for orders that— 

"Unless the applicant does within seven (7) days, 
file at the Industrial Relations Commission in Western 
Australia and serve on the Respondents a reply in 
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writing to the Respondents Notice to Admit dated 9th 
January 1992, the application (No. 1925 of 1991) be 
dismissed forthwith. 

The applicant do pay the respondents cost of 
establishing the facts referred to in the Notice to Admit 
dated 9th January 1992."; 

And whereas the Commission is now informed by the 
agent for the respondent that it does not object to the 
extension of time sought by Application No. 344 of 1992; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

(1) That the 7 days allowed to Mr W.R. Fogg, by the 
order dated 9 March 1992, to serve upon the 
respondent to Application No. 1925 of 1991 a 
reply to the Notice to Admit filed with the 
Commission on 9 January 1992, be and is hereby 
extended by a further 10 days, and 

(2) That should Mr W.R. Fogg fail to comply with the 
order dated 9 March 1992 as amended by order (1) 
hereof he shall pay to the respondent the costs of 
establishing the facts referred to in the Notice to 
Admit as may hereafter be approved by the 
Commission pursuant to s.27 (l)(c) of the Indus- 
trial Relations Act 1979. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of the Industrial Relations Act 1979 

and 

In the matter of an application for further and better 
particulars in relation to Application No. 294 of 1992 to be 

filed in the Commission. 

No. 347 of 1992. 

COMMISSIONER O.K. SALMON. 

20 March 1992. 
Order. 

WHEREAS an application was made by David Dent in 
accordance with the Industrial Relations Act 1979; 

And whereas the application was heard ex parte before 
me I, the undersigned Commissioner of the Western 
Australian Industrial Relations Commission, pursuant to the 
powers conferred upon me under the Industrial Relations 
Act 1979, do hereby order and direct — 

That the Respondent shall provide a statement of the 
substantial reasons for the allegation of gross negli- 
gence against the Applicant by Wednesday the 25th 
March, 1992 by 4.00pm. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Figden Pty Limited. 
No. 353 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26 March 1992. 

Order. 
THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Famadon Pty Limited. 
No. 355 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26 March 1992. 

Order. 
THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Gandini and Others 

and 
Brian Clark Mosson. 

No. 374 of 1992. 
COMMISSIONER O.K. SALMON. 

24 March 1992. 
Order. 

WHEREAS in Chambers proceedings on 24 March 1992 the 
Commission gave consideration to an application by John 
Gandini, W.E. Game, L. McLaughlan, D. Forster, T. Cook 
and G. Anderson that they be excused from appearing as 
witnesses in Application No. 1143 of 1992 between B.C. 
Mosson and the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch); 
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And whereas having heard Ms M Robinson on behalf of 
the Applicant and Mr B.C. Mosson on his own behalf, and 
being of the opinion that the evidence of the said persons 
was not likely to be of assistance in establishing the facts 
surrounding Mr B.C. Mosson's relationship with the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch), the Commission 
pursuant to the powers under s.33(2) of the Industrial 
Relations Act 1979, makes the following order- 

That J. Gandini, W.E. Game, L. McLaughlan, D. 
Forster, T. Cook and G. Anderson be excused from 
appearing as witnesses on 25 March 1992 in applica- 
tions 1142 and 1143 of 1991. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of the Industrial Relations Act 1979 

In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 401 of 

1992 is to be filed in the Commission. 

No. 402 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

1 April 1992. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of the Industrial 
Relations Act 1979 

and 
In the matter of an application for a 

reduction of the time in which an answering statement to 
Application No. 445 and 446 of 1992 is to be filed in the 

Commission. 
No. 447 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
7 April 1992. 

Order. 
WHEREAS an application has been made by the Western 
Australian Meat Commission in accordance with the 
Industrial Relations Act 1979; 

And whereas the application was ex parte before me in 
Chambers, I, the undersigned Senior Commissioner, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct— 

(1) That the Applicant shall forthwith serve a copy of 
the Application No.s 445 and 446 of 1992, the 
accompanying statements and this Order on the 
Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, West Australian 
Branch, Perth. 

(2) That an answer to the claim in Application No.s 
445 and 446 of 1992 lodged with the Commission 
on the 6th day of April 1992 shall be lodged with 
the Commission and a copy thereof be served on 
the Applicant by the close of business on Tuesday 
the 14th day of April 1922. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

WHEREAS an application has been made by Regent 
Enterprises and Others in accordance with the Industrial 
Relations Act 1979; 

And whereas the application was ex parte before me, I, 
the undersigned Senior Commissioner, pursuant to the 
powers conferred on me under the Industrial Relations Act 
1979, do hereby order and direct— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 401 of 1992, its accompanying 
statement and this Order on the W.A. Hairdress- 
ers' and Wigmakers' Employees' Union of Work- 

(2) That an answer to the claim in Application No. 
401 of 1992 lodged with the Commission on the 
27th day of March, 1992 shall be lodged with the 
Commission and a copy thereof be served on the 
Applicant by the close of business on Monday the 
6th day of April 1992. 

(Sgd.) G.G. HALLIWELL, 
.S.l Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

GRC Products Pty Limited. 
No. 52 of 1990. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
8 April 1992. 

Order. 
THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

IL.S.l Commissioner. 
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NOTICES— 
Appointments— 

APPOINTMENT. 

PUBLIC SERVICE ARBITRATOR. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section SOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner J.A. Negus to be Public 
Service Arbitrator for a period of one year from 2nd March, 
1992. 

Dated the 2nd day of March, 1992. 

W.S. COLEMAN, 
Chief Commissioner. 

APPOINTMENT. 

ADDITIONAL PUBLIC SERVICE ARBITRATOR. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section SOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner G.L. Fielding to be an 
additional Public Service Arbitrator for a period of one year 
from 1st March, 1992. 

Dated the 2nd day of March, 1992. 

W.S. COLEMAN, 
Chief Commissioner. 

APPOINTMENT. 

ADDITIONAL PUBLIC SERVICE ARBITRATOR. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section SOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner S.A. Kennedy to be an 
additional Public Service Arbitrator for a period of one year 
from 2nd March, 1992. 

Dated the 2nd day of March, 1992. 

W.S. COLEMAN, 
Chief Commissioner. 

NOTICES— 

Cancellation of Awards/ 
Agreements/Respondents— 

Under Section 47— 
NOTICE 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to delete the following parties to the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 1973, 
namely: — 

Citra Constructions Pty Ltd 
General Projects Pty Ltd 
Taylor Woodrow Ltd 
E.A. Watts Pty Ltd 
Forwood Down Pty Ltd 
Simpson Steel Structures 
Fabricated Products Pty Ltd 
Construction Plant Hiring Pty Ltd 
Dillingham Construction Pty Ltd 
Able Cranes Pty Ltd 
Forwood Johns Pty Ltd 
Steward and Lloyds Pty Ltd 
Steel Construction Co Ltd 

on the grounds that the aforementioned companies are no 
longer operating in the indusry to which the award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

DATED this 26th day of March, 1992. 
Registrar. 

NOTICE 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to delete the Engine Drivers' (General) Award to the, 
namely: — 

Forwood Down W.A. Pty Ltd 
on the grounds that the aforementioned companies are no 
longer operating in the indusry to which the award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

DATED this 26th day of March, 1992. 
Registrar. 

Notice. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the — 

Fremantle Port Authority (Shed Supervisors) Award 
of 1970 

on the grounds that there are no longer any persons 
employed under the provisions of that award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 12th Day of March, 1992. 
Registrar. 
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NOTICE. Notice. 
WESTERN AUSTRALIAN WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to delete the following party to Metal Trades 
(General) Award 1966, namely: — 

Dowsetts Automotive Engineering Works 
Middleton Beach Garage 

on the grounds that the aforementioned business is no longer 
operating within the industry to which the award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 12th day of March, 1992. 
Registrar. 

TAKE notice that the Public Service Arbitrator acting 
pursuant to Section 47 of the Industrial Relations Act 1979, 
intends, by order, to cancel the following award, namely 
the — 

Salaried Officers of Murdoch University Award, 
1984 

on the grounds that the abovementioned award was 
effectively superseded on 18 October 1989 by the Federal 
award entitled the 'Higher Education General and Salaried 
Staff (Interim) Award 1989' and that there are no longer any 
persons employed by the University to whom the State 
award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Public Service Arbitrator making such 
order. 

Dated this 18th Day of March, 1992. 
Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the — 

Nurses (Welfare & Corrections) Award, 1974 
on the grounds that the abovementioned award was 
effectively superseded in August 1989 by the Nurses' 
(ANF —Western Australian Public Sector) Award 1989 and 
therefore has no further application. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 16th day of March, 1992. 
Registrar. 

Notice. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Public Service Arbitrator acting 
pursuant to Section 47 of the Industrial Relations Act 1979, 
intends, by order, to cancel the following award, namely 
the — 

Salaried Officers of the University of Western 
Australia Award 1978 

on the grounds that the abovementioned award was 
effectively superseded on 18 October 1989 by the Federal 
award entitled the 'Higher Education General and Salaried 
Staff (Interim) Award 1989' and that there are no longer any 
persons employed by the University to whom the State 
award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Public Service Arbitrator making such 
order. 

Dated this 18th Day of March, 1992. 
Registrar. 

Notice. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following agreement, namely the — 

Red Cross Society Blood Transfusion Service 
Drivers Agreement 1987 No. C 987 of 1987 

on the grounds that there are no longer any persons 
employed under the provisions of that agreement. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 12th Day of March, 1992. 
Registrar. 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to delete the following party to The Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977, No. R 32 of 1976, namely: — 

Producers Manufacturers Pty Ltd 
Cnr Roberts and Albert Street 
OSBORNE PARK WA 6017 

on the grounds that the aforementioned company no longer 
employs persons to whom the abovementioned award 
applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 12th day of March, 1992. 
Registrar. 
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NOTICE 
WESTERN AUSTRALIAN- 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to delete the following parties to the The Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977, No. R 32 of 1976, namely: — 

Dunlop Tyre Service (W.A.) Pty Ltd 
258 Albany Highway 
ALBANY WA 6330 
Marbellup Fish Shop, Co 
South Coast Highway 
ALBANY WA 6330 

on the grounds that the abovenamed companies no longer 
operate within the industry to which the award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

DATED this 30th day of March, 1992. 
Registrar. 

Notice. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the — 

The Western Australian Arts Orchestral Foundation 
Inc. Award, 1984 

on the grounds that the Western Australian Arts Orchestral 
Foundation Inc. is a defunct organisation and therefore the 
award has no further application. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 9th Day of March, 1992. 
Registrar. 

Notice. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that The Government School Tfeachers' 
Tribunal acting pursuant to Section 47 of the Industrial 
Relations Act 1979, intends, by order, to cancel the 
following award, namely the — 

Teacher Training and Demonstrating (Education 
Department) Award (1980) 

on the grounds that there are no longer any persons 
employed under the provisions of that award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 5th Day of March, 1992. 
Registrar. 

Notice. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Public Service Arbitrator acting 
pursuant to Section 47 of the Industrial Relations Act 1979, 
intends, by order, to cancel the following agreement, namely 
the — 

Western Australian Fire Brigades Board Administra- 
tive, Clerical and General Officers Salaries, Allow- 
ances and Conditions Agreement, 1975 

on the grounds that there are no longer any persons 
employed under the provisions of that agreement. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Public Service Arbitrator making such 
order. 

Dated this 19th Day of March, 1992. 
Registrar. 

Notice. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Public Service Arbitrator acting 
pursuant to Section 47 of the Industrial Relations Act 1979, 
intends, by order, to cancel the following award, namely 
the — 

University of Western Australia Research Grant 
Salaried Staff Award 1983 

on the grounds that the abovementioned award was 
effectively superseded on 18 October 1989 by the Federal 
award entitled the 'Higher Education General and Salaried 
Staff (Interim) Award 1989' and that there are no longer any 
persons employed by the University to whom the State 
award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Public Service Arbitrator making such 
order. 

Dated this 18th Day of March, 1992. 
Registrar. 

Notice. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
order, to cancel the following award, namely the — 

The Western Australian Grain Industry Award 1984 
on the grounds that there are no longer any persons 
employed under the provisions of that award. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 9th Day of March, 1992. 
Registrar. 



AWARDS/AGREEMENTS— 
Consolidation by Registrar— 

CLERKS' (CREDIT AND FINANCE ESTABLISH- 
MENTS) AWARD. 

No. 16 of 1952 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 6th day of April, 1992. 
(Sgd.) J. CARRIGG, 

Registrar. 

CLERKS' (CREDIT AND FINANCE ESTABLISH- 
MENTS) AWARD 

AWARD No. 16 of 1952. 

This award shall be known as the Clerks' (Credit and 
Finance Establishments) Award as amended and consoli- 
dated. 

1 A. —State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2. — Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. No Extra Claims 
3. Area 
4. Scope 
5. Definitions 
6. Hours of Duty 

6A. Additional Rates for Ordinary Hours 
7. Overtime 
8. Meal Allowance 
9. Holidays 

10. Rates of Pay 
11. Annual Leave 
12. Sick Leave 
13. Contract of Service 
14. Reference 
15. Record 
16. Casual Employees 

16A. Part-Time Employees 
17. Travelling Time 
18. Higher Duties 
19. Aged and Infirm Employees 
20. Certificate of Age 
21. General 
22. Right of Entry 
23. Tferm 
24. Deleted 
25. Liberty to Apply 
26. Long Service Leave 
27. Deleted 
28. Payment of Wages 
29. Compassionate Leave 
30. Maternity Leave 
31. Location Allowances 
32. Traineeships 
33. Superannuation 
34. Award Modernisation (Enterprise Agreements) 

2A. — No Extra Claims. 
It is a term of this award (arising from the decision of the 

Commission in Court Session in Application No. 704 of 
1991) that the Union will not pursue prior to 15th November 

1991 any extra claim, award or overaward, except where 
consistent with the State Wage Principles. 

3. —Area. 
This award shall have effect over the whole of the State 

of Western Australia excepting that portion within the 20th 
and 26th parallel of latitude and the 125th and 129th 
meridian of longitude. 

4. — Scope. 
This award shall apply to workers employed as clerks in 

any credit and finance establishment as defined in clause 
5. —Definitions of this award: Provided that it shall not 
apply to workers who are at present provided for in any other 
award of the Court of Arbitration. 

5. —Definitions. 
For the purpose of this award — 

(1) "Adult" shall mean a worker twenty-one years of 
age and over, or a worker who is in receipt of the 
prescribed adult rate of pay. 

(2) "Double time" for the purpose of this award 
means twice the prescribed rate of wage. 

(3) "Credit and Finance Establishment" shall mean 
an establishment where finance is arranged and/or 
extended to individual persons and/or bodies 
corporate for the purchase of goods. 

6. —Hours of Duty. 
(1) (a) Subject to any other provisions of this Award, the 

ordinary hours of duty shall not exceed thirty-eight hours in 
any one week or eight hours in any day and, at the discretion 
of the employer, may be worked in a five or five and a half 
day week Monday to Saturday inclusive. 

(b) Where an ordinary hours work period commences 
prior to midnight on any day, that work period shall be 
deemed to have been worked on the day upon which the 
ordinary hours work period commenced. Provided, however, 
that the employee shall be paid the appropriate additional 
rates provided by Clause 6A. —Additional Rates for 
Ordinary Hours or Clause 9. —Holidays, according to the 
actual hours worked in that work period. 

(c) In establishments where, subject to subclause (3) of 
this clause, the ordinary hours of work: 

(i) are worked over 19 days in each four week cycle, 
forty hours may be worked in any three weeks of 
such cycle; or 

(ii) are worked over 91/2 days in each two week cycle, 
forty hours may be worked in any one week of 
such cycle. 

(2) (a) A meal break shall be taken at a time mutually 
arranged between the employer and the employee after no 
more than five hours of work. Such meal break shall be one 
hour, except in cases where the employer and the employee 
agree that the meal break shall be for a lesser period not 
shorter than thirty minutes. 

(b) A minimum of one refreshment break shall be allowed 
during working hours. 

(3) In those establishments where immediately prior to 
the first day of January, 1986 the ordinary hours of duty 
exceeded thirty-eight in any one week the thirty-eight hour 
week shall be implemented: 

(a) Where specific agreement is reached between the 
employer and employees affected, by one of the 
following methods— 

(i) by employees being required to work not 
more than 19 days in each 4 week cycle; or 

(ii) by employees being required to work not 
more than 4 hours on one day of each 2 week 
cycle; or 

(iii) by employees being required to work not 
more than 6 hours on one day of each week; 
or 

(iv) by employees being required to work less 
than 8 ordinary hours on each day. 
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(b) In the event of agreement not being reached under 
paragraph (a) of this subclause, by the following 
methods — 

(i) In establishments employing 15 or more 
employees per week in accordance with this 
Award, the paragraph (a)(i) method only 
shall be applied. 

(ii) In establishments employing more than 5 but 
less than 15 employees per week in accor- 
dance with this Award, any of the methods 
of paragraphs (a)(i), (a)(ii) or (a)(iii) only 
shall be applied. 

(iii) In establishments employing 5 or less em- 
ployees per week in accordance with this 
Award any of the paragraph (a) methods shall 
be applied. 

(c) In any case where agreement is reached between 
an employer and an employee pursuant to para- 
graph (a) of this subclause, the Union shall be 
notified in writing no later than 7 days prior to the 
implementation of such agreement. 

(d) Any dispute concerning the method of implemen- 
tation shall be referred to the Commission for 
determination. 

(e) An employee shall not be required to work on a 
day or partial day when such a day is the rostered 
day or partial day off (pursuant to the provisions 
of paragraphs (a) and (b) of this subclause) for that 
employee, unless such employee elects to work on 
such day. Where an employee so elects, all time 
worked shall be paid for at double time, with a 
minimum payment of four hours at double time. 

(f) By agreement, employees may request an alter- 
nate day to the rostered day off within the current 
cycle for personal reasons. 

(g) Schedules of rostered days off will be published 
and displayed in a place accessible to staff one 
month in advance. 

(h) If a public holiday falls on a rostered day off due 
to an employee under placitum (i) or (ii), of 
paragraph (a), of this subclause, such employee 
shall be compensated in one of the following 
methods by agreement between the employer and 
the employee — 

(i) payment of an additional day's wages; or 
(ii) another day shall be allowed with pay within 

twenty-eight days; or 
(iii) an additional day shall be added to the annual 

leave entitlement. 
(4) Notwithstanding the other provisions of this clause an 

employer and the Union may agree that ordinary hours shall 
be worked on such other basis as may be agreed. Such 
agreement shall be in writing. 

6A. — Additional Rates for Ordinary Hours. 
(1) An employee who is required to work any ordinary 

hours prior to 7.00am or after 7.00pm on any day Monday 
to Friday both inclusive shall be paid, for each hour so 
worked, the ordinary rate plus twenty percent. 

(2) (a) Ordinary hours of work performed by an employee 
on a Saturday prior to 12 noon, shall be paid at the rate of 
time and a quarter. 

(b) Ordinary hours of work performed by an employee on 
a Saturday after 12 noon, shall be paid at the rate of time 
and a half. 

(3) In the event that an employee, who on 30 January 
1991, is in receipt of a greater additional loading for the 
ordinary hours of work provided by this clause, that 
employee shall continue to receive such additional loadings 
whilst remaining in employment with his/her employer. 

7. — Overtime. 
(1) Ail time worked in excess of eight hours in any one 

day shall be paid for at the rate of time and one half for the 
first two hours and at the rate of double time thereafter. 

(2) Where an employee is required by the employer to 
work through the meal break as provided elsewhere in this 
Award overtime rates shall be paid until the meal period is 
allowed. 

(3) (a) Except as provided elsewhere in this Award work 
performed on a Sunday or after 12 noon on a Saturday shall 
be paid for at the rate of double time. 

(b) AH time worked on any of the holidays prescribed by 
this Award shall be paid for at the rate of double time and 
a half. 

(4) In the computation of overtime each day shall stand 
by itself. 

(5) Any clerk in receipt of a salary at the rate of twenty 
percentum per week or more in excess of the rate herein 
prescribed for a senior clerk shall not be entitled to payment 
of overtime rates for any overtime worked. 

(6) (a) By agreement between the employer and an 
employee, time off during ordinary hours shall be granted 
instead of payment of overtime pursuant to the provisions 
of this clause. Such time off shall be calculated in 
accordance with subclauses (1), (3), or, where otherwise 
appropriate, subclause (5) of this clause. 

(b) Subject to paragraph (c) of this subclause, all time 
accrued in accordance with paragraph (a) of this subclause 
shall be taken within one month of it being accrued at a time 
agreed between the employer and the employee. 

(c) Where such time off in lieu is not taken in accordance 
with paragraph (b) hereof, it shall, by agreement between the 
employer and the employee, be taken in conjunction with 
a future period of annual leave or the employer shall 
discharge his obligation to provide time off in lieu by 
making payment for the accrued time off when the 
employee's wages are paid at the end of the next pay period. 

(d) Upon termination of an employee's service with an 
employer, the employee shall be paid for all accrued time 
off which remains owing to the employee at the date of 
termination. 

(7) (a) When overtime work is necessary it shall, 
wherever reasonably practicable, be so arranged that 
employees have at least 10 consecutive hours off duty 
between the work of successive days. 

(b) An employee who works so much overtime between 
the termination of his/her ordinary work on one day and the 
commencement of his/her ordinary work on the next day that 
he/she has not at least 10 consecutive hours off duty between 
those times shall, subject to this subclause, be released after 
completion of such overtime until he/she has had 10 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(c) If, on the instructions of the employer, such an 
employee resumes or continues work without having had 
such 10 consecutive hours off duty, he/she shall be paid at 
double rates until he/she is released from duty for such 
period and he/she shall then be entitled to be absent until 
he/she has had 10 consecutive hours off duty without loss 
of pay for ordinary working time occurring during such 
absence. 

(d) Where an employee is called into work on a Sunday 
or public holiday preceding an ordinary working day, he/she 
shall, wherever reasonably practicable, be given 10 consec- 
utive hours off duty before his/her usual starting time on the 
next day. If this is not practicable then the provisions of 
paragraphs (b) and (c) of this subclause shall apply mutatis 
mutandis. 

(8) (a) An employer may require any employee to work 
reasonable overtime at overtime rates, and such employee 
shall work overtime in accordance with such requirement. 

(b) No organisation, party to this Award or employee or 
employees covered by this Award shall in any way, whether 
directly or indirectly be a party to or concerned in any ban, 
limitation or restriction upon the working of overtime in 
accordance with the requirements of this subclause. 



8. —Meal Allowance. 
In addition to the overtime prescribed in Clause 7.— 

Overtime, a meal allowance of $6.10 shall be paid to each 
employee in the following circumstances: 

(1) To an employee who, at the requirement of the 
employer, works two hours or more overtime after the 
completion of the ordinary hours on any day. 

(2) If the employee is required to work after 1.00 p.m. on 
a Sunday or any holiday, prescribed under this Award. 

(3) Provided that in lieu of the payment prescribed by this 
clause an employer may supply the employee with a suitable 
meal. 

9. —Holidays. 
(1) The following days or the days observed in lieu shall, 

subject to Clause 7. —Overtime, and subject as hereinafter 
provided, be allowed as holidays without deduction of pay, 
namely —New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 
Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
named in the subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding Tuesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(3) On any public holiday not prescribed as a holiday 
under this Award, the employer's establishment or place of 
business may be closed, in which case an employee need not 
present himself for duty, and payment may be deducted, but 
if work be done ordinary rates of pay shall apply. 

(4) Where- 
(a) a day is proclaimed as a whole public holiday or 

a half public holiday under section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a whole public holiday or, as the case may 
be, a half public holiday for the purposes of this Award 
within the district or locality specified in the proclamation. 

(5) When any of the days mentioned in subclause (1) 
hereof falls on an employee's rostered day off the employer 
and the employee may agree that the employee receive: 

(a) an additional day's wages; or 
(b) another day off may be allowed within twenty- 

eight days of the award holiday; or 
(c) an additional day off may be taken in conjunction 

with a period of annual leave. 
(6) All ordinary hours of work performed on a holiday 

provided by this clause, shall be paid at the rate of double 
time and a half. 

(7) Except for the provisions of subclause (6) hereof, the 
provisions of this clause shall not apply to casual employees. 

10. —Rates of Pay. 
(1) The following shall be the minimum rates of wages 

per week payable to employees covered by this Award. 
(2) Adult Employees (Rate Per Week): 

(a) At 21 years of age 
At 22 years of age 
At 23 years of age 
At 24 years of age 
At 25 years of age and over 

(b) Adult stenographers, comptometer or 
calculating or ledger machine operators 
shall, in addition to the rates of wages 
prescribed in paragraph (a) of this 
subclause, receive 

361.10 
365.30 
369.10 
373.00 
377.40 

(c) Senior Clerks (classified as such or in 
default of agreement, by a Board of 
Reference) 383.20 

(3) Junior Employees: 
(a) Percentage of the rate for an adult employee at 21 

years of age per week — 
% 

At 15 years of age 40 
At 16 years of age 50 
At 17 years of age 60 
At 18 years of age 70 
At 19 years of age 80 
At 20 years of age 90 

(b) Junior stenographers, comptometer or calculating 
or ledger machine operators shall, in addition to 
the rates set out in paragraph (a) of this subclause, 
receive — 

$ 
At 17 years of age 0.70 
At 18 years of age 1.00 
At 19 years of age 2.60 
At 20 years of age 3.40 

11. —Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment at his ordinary rate 
of wage shall be allowed annually to a worker by his 
employer after a period of 12 months continuous service 
with such employer. 

(2) (a) During a period of annual leave a worker shall be 
paid a loading of XV/i per cent calculated on his ordinary 
rate of wage. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(c) A worker in receipt of a weekly wage prescribed by 
this award for the classification of "Senior Clerk" with the 
addition of 20 per cent may be employed on the basis that 
the annual leave loading prescribed in paragraph (a) hereof 
may be calculated on a rate other than his ordinary rate 
provided that such rate is not less than the Senior Clerk's 
rate. 

This paragraph only applies to a worker who has signed 
a statement in his own handwriting to this effect at the time 
of his engagement or to a worker employed on this basis 
prior to 30th April 1981. 

(3) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day, there 
shall be added to that period one day, being an ordinary 
working day, for each such holiday observed as aforesaid. 

(4) (a) If after one month's continuous service in any 
qualifying twelve monthly period a worker lawfully leaves 
his employment, or his employment is terminated by the 
employer through no fault of the worker, that worker shall 
be paid one thirteenth of a week's pay at his ordinary rate 
of wage in respect of each completed week of continuous 
service. 

(b) In addition to any payment to which he may be entitled 
under paragraph (a) hereof, a worker whose employment 
terminates after he has completed a 12 months qualifying 
period and who has not been allowed the leave under this 
award in respect of that qualifying period shall be given 
payment in lieu of so much of that leave as has not been 
allowed, unless — 

(i) He has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) Any time in respect of which a worker is absent from 
work, except time for which he is entitled to claim sick pay, 
or time spent on holidays or annual leave as prescribed by 
this award, shall not count for the purpose of determining 
his right to annual leave. 
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(6) With the consent of the employer and the employee, 
annual leave may be taken in more than one period provided 
that one of these periods shall not be less than two weeks. 

(7) Every worker shall be given and shall take annual 
leave within nine months after the date it falls due. 

(8) No worker shall be required to proceed on annual 
leave unless at least two weeks prior notice is given. The 
employer shall, as far as practicable, arrange to grant annual 
leave to suit the convenience of the worker. In the event of 
disagreement on any proposed alteration to annual leave 
arrangements once they are made by an employer and 
worker the matter shall be determined by a Board of 
Reference. 

(9) (a) At the request of an employee, and with the consent 
of the employer, annual leave prescribed by this clause may 
be given and taken before the completion of 12 months 
continuous service as prescribed by subclause (1) of this 
clause. 

(b) If the service of an employee terminates and the 
employee has taken a period of leave in accordance with this 
subclause and if the period of leave so taken exceeds that 
which would become due pursuant to subclause (4) of this 
clause, the employee shall be liable to pay the amount 
representing the difference between the amount received by 
him for the period of leave taken in accordance with this 
subclause and the amount which would have accrued in 
accordance with subclause (4) of this clause. The employer 
may deduct this amount from moneys due to the employee 
by reason of the other provisions of this Award at the time 
of termination. 

(c) The annual leave loading provided by subclause (2)(a) 
of this clause, shall not be payable when annual leave is 
taken in advance pursuant to the provisions of this 
subclause. The loading not paid, for the period of leave taken 
in advance, shall be payable to the employee at the end of 
the first pay period following the employee completing the 
qualifying period of continuous service provided in sub- 
clause (1) of this clause. 

(10) Notwithstanding anything else herein contained an 
employer who observes a Christmas close-down for the 
purpose of granting annual leave may require an employee 
to take his annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(11) In the event of an employee being employed by an 
employer for portion only of a year he shall only be entitled 
subject to subclause (4) of this clause to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer and, if such leave is not equal 
to the leave given to the other employees, he shall not be 
entitled to work or pay whilst the other employees are on 
leave on full pay. 

(12) The provisions of this clause shall not apply to casual 
employees. 

12. —Sick Leave. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of persona! ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 

at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding 10 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 11. — Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 11. —Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
volume 59 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmitter shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 
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13. —Contract of Service. 
(1) An employer may direct an employee to carry out such 

duties as are within the limits of the employee's skill, 
competence and training. 

(2) The employment of any employee other than a casual 
shall be terminable by one week's notice on either side. If 
such notice is not given one week's wages shall be paid or 
forfeited as the case may be. Provided that an employee may 
be summarily dismissed for gross misconduct, in which case 
he shall be paid up to the time of dismissal only. 

14. —Reference. 
On leaving the employ of an employer the worker shall 

be given a reference setting out length of service and duties 
performed. 

15. —Record. 
(1) Each employer bound by this Award shall maintain 

a record containing the following information relating to 
each employee: 

(a) The name and address given by the employee. 
(b) The age of the employee if under 25 years of age. 
(c) The classification of the employee and whether 

the employee is full-time, part-time or casual. 
(d) The commencing and finishing times of each 

period of work each day. 
(e) The number of ordinary hours and the number of 

overtime hours worked each day and the totals for 
each pay period. 

(f) The wages and any allowances paid to the 
employee each pay period and any deductions 
made therefrom. 

(2) (a) At the time of payment of wages the employee may 
be given a pay slip showing that part of the record specified 
in paragraphs (e) and (f) of subclause (1) of this clause, with 
respect to the pay period for which payment is being made. 

(b) If a pay slip is not given to the employee as prescribed 
in paragraph (a) hereof the employer shall permit the 
employee to inspect the record either at the time of payment 
or at such other time as may be convenient to the employer. 
The employer shall not unreasonably withhold the record 
from inspection by the employee. 

(3) (a) The record may be maintained in one or more parts 
depending on the system of recording used by the employer 
whether manual or mechanical provided that if the record 
is maintained in more than one part, those parts shall be kept 
in such a manner as will enable the inspection referred to 
in subclauses (2) and (4) of this clause, to be conducted at 
the establishment. 

(b) The record shall be kept in date order so that the 
inspections referred to in subclauses (2) and (4) of this 
clause may be made with respect to a period of 6 years 
preceding the date of inspection. 

(c) The employer may, if it is part of normal business 
practice, periodically send the record or any part of the 
record to another person, provided that the provisions of this 
paragraph shall not relieve the employer of the obligations 
with respect to provisions contained elsewhere in this clause 
with the exception of those contained in paragraph (b) of this 
subclause. 

(d) Subject to this clause the record shall be available for 
inspection by a duly authorised official of the Union during 
the normal hours of business of the employer, but excepting 
any time when the employer or his employees who are 
required to maintain the record may be absent. 

(e) The Union official shall be permitted reasonable time 
to inspect the record and, if he requires take an extract or 
copy of any of the information contained therein. 

(4) (a) If, for any reason, the record is not available for 
inspection by the Union official when the request is made, 
the Union official and the employer or his agent may fix a 
mutually convenient time for the inspection to take place. 

(b) If a mutually convenient time cannot be fixed, the 
Union official may advise the employer in writing that he 
requires to inspect the record in accordance with the 

provisions of this Award and shall specify the period 
contained in the record which he requires to inspect. 

(c) (i) Employers who normally keep the record at a place 
more than 35 kilometres from the GPO Perth shall send a 
copy of that part of the record specified to the office of the 
Union within ten days of the receipt of such advice; and 

(ii) employers who normally keep the record at a place 
less than 35 kilometres from the GPO Perth shall make the 
record available to the Union official at the time specified 
by the Union official. If the record is not then made available 
to the Union official the employer shall within 3 days send 
a copy of that part of the record specified to the office of 
the Union. 

(d) In the event of a dispute between the Union and the 
employer as to the availability and/or supply of the record, 
the parties may apply to the Western Australian Industrial 
Relations Commission for direction. An application for 
direction shall, subject to that direction, stay the require- 
ments contained elsewhere in this clause. 

16 —Casual Employees. 
(1) A casual employee shall mean an employee engaged 

and paid as such, and whose employment may be terminated 
by the giving of one hour's notice on either side, or the 
payment or forfeiture, as the case may be, of one hour's pay. 

(2) (a) A casual employee may be employed for periods 
not exceeding four weeks and, whilst so employed, shall 
receive 25 percent in addition to the appropriate ordinary 
hourly wage rate prescribed by this Award with a minimum 
payment as for four hours for each work period. 

(b) The duration of the casual engagement may be 
extended to thirteen weeks in the event that the employee 
is engaged to cover for another employee who is absent on 
account of long service leave, annual leave, sick leave, 
injury compensable under the Workers Compensation and 
Assistance Act, or an authorised period of unpaid leave. 

(3) Subject to any agreement between the employer and 
the employee to the contrary, subclause (3) of Clause 
6. — Hours of Duty, shall not apply to casual employees. 

(4) Notwithstanding the provisions of this clause the basis 
and terms of employment of casual clerks may be varied in 
any particular case by agreement in writing between the 
employer and the Union. 

16A. —Part-Time Employees. 
(1) A part-time employee shall mean an employee who, 

subject to the provisions of Clause 6. —Hours of Duty, 
regularly works no more than 32 ordinary hours per week. 

(2) (a) At the time of engagement the employer and the 
employee shall agree to the number of ordinary hours to be 
worked by the employee in each week. 

(b) Such number of ordinary hours, once agreed, may be 
varied by either side giving the amount of notice required 
by Clause 13. —Contract of Service. 

(3) A part-time employee shall receive payment for 
wages, annual leave, holidays and sick leave on a pro rata 
basis in the same proportion as the number of hours 
regularly worked each week bears to 38 hours. 

(4) Subject to any agreement between the employer and 
the employee to the contrary, subclause (3) of Clause 
6. — Hours of Duty, shall not apply to part-time employees. 

17. —Travelling Time. 
(1) When a worker is required to work temporarily at a 

location other than his usual place of duty, any excess fare 
over that which he normally incurs shall be paid by the 
employer. 

(2) When a worker is engaged at such a distance that he 
cannot return at night, suitable board and lodging shall be 
found at the employer's expense. 

(3) All travelling time outside ordinary working hours 
shall be paid for at ordinary rates up to a maximum of 12 
hours in any 24 hour period from the time of starting on the 
journey: Provided that when the travelling is by coastal boat 
not more than eight hours shall be paid for in any such 
period. 
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18. —Higher Duties. 
A worker relieving another worker who is engaged on a 

higher class of work c'arrying a higher minimum rate of pay 
for a period of not less than one week continuously shall be 
paid the higher minimum rate appropriate to the position 
whilst so employed. 

19. —Aged and Infirm Employees. 
(1) Any employee who, by reason of old age or infirmity, 

is unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to a Board of Reference. 

(3) After application has been made to a Board of 
Reference and pending the decision of that Board, the 
employee shall be entitled to work for and be employed at 
the proposed lesser rate. 

20. — Certificate of Age. 
(1) Upon engagement an employee twenty-five years of 

age and under shall, if requested, furnish the employer with 
a certificate showing the following particulars — 

(a) name in full; 
(b) date of birth; 
(c) name of each previous employer; and 
(d) class of work performed for each previous 

employer. 
(2) No employee shall have any claim upon an employer 

for additional wages in the event of any of the above 
particulars being wrongly stated on the certificate. If any 
employee shall wilfully mis-state his/her age in the 
certificate then he/she alone shall be guilty of a breach of 
this Award. 

21. —General. 
(1) In the event of the death of a worker the cash 

equivalent of all annual leave due at the time of death shall 
be paid to the worker's dependants or personal representa- 
tive. 

(2) No worker shall, as a result of the operation of this 
award, suffer any loss of salary which he or she may have 
enjoyed to the date of this award. 

22.— Right of Entry. 
A duly accredited representative of the union shall be 

permitted to interview any worker on legitimate union 
business on the business premises of his employer during 
the recognised meal hour of the worker with the permission 
of his employer (which permission shall not be unreasonably 
withheld) but this permission shall not be exercised more 
than once in any one week without the consent of the 
employer. 

23. —Term. 
This Award shall operate for a period of three years 

commencing as from the beginning of the first pay period 
after the date hereof. 

(This Award was issued on the 30th day of November, 
1953). 

24. — Deleted. 

25. —Liberty to Apply. 
Liberty is reserved to any party to apply to correct any 

errors or to overcome any anomalies created by any hours 
amendments to the Shop Assistants' Awards or Agreements. 

26. —Long Service Leave. 
1. Right to Leave. 
A worker shall, as herein provided, be entitled to leave 

with pay in respect of long service. 

2. Long Service. 
(1) The long service which shall entitle a worker to such 

leave shall, subject as herein provided, be continuous service 
with one and the same employer. 

(2) Such service shall include service prior to the first day 
of April, 1958, if it continued until such time, but only to 
the extent of the last 20 completed years of continuous 
service. 

(3) (a) Where a business has, whether before or after the 
coming into operation hereof, been transmitted from an 
employer (herein called "the transmittor") to another 
employer (herein called "the transmittee") and a worker 
who at the time of such transmission was an employee of 
the transmittor in that business becomes an employee of the 
transmittee, the period of the continuous service which the 
worker has had with the transmittor (including any such 
service with any prior transmittor), shall be deemed to be 
service of the worker with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession, whether voluntary or 
by agreement or by operation of law and "transmitted" has 
a corresponding meaning. 

(4) Where, over a continuous period, a worker has been 
employed by two or more companies each of which is a 
related company within the meaning of section 6 of the 
Companies Act 1961, the period of the continuous service 
which the worker has had with each of those companies shall 
be deemed to be service of the worker with the company by 
whom he is last employed. 

(Section 6 reads — 

(1) For the purposes of this Act, a corporation shall, 
subject to the provisions of subsection (3) of this 
section, be deemed to be a subsidiary of another 
corporation if, 
(a) that other corporation — 

(i) controls the composition of the Board of 
Directors of the first mentioned corpora- 
tion; 

(ii) controls more than half of the voting 
power in the first mentioned corpora- 
tion; or 

(iii) holds more than half of the issued share 
capital of the first mentioned corpora- 
tion (excluding any part thereof which 
carries no right to participate beyond a 
specified amount in a direction of either 
profits or capital); or 

(b) the first mentioned corporation is a subsidi- 
ary of any corporation which is that other 
corporation's subsidiary. 

(2) For the purpose of subsection (1) of this section, 
the composition of a corporation's board of 
directors shall be deemed to be controlled by 
another corporation if that other corporation by the 
exercise of some power exercisable by it without 
the consent or concurrence of any other person can 
appoint or remove all or a majority of the 
directors; and for the purposes of this provision 
that other corporation shall be deemed to have 
power to make such an appointment if— 

(a) a person cannot be appointed as a director 
without the exercise in his favour by that 
other corporation of such a power; or 

(b) a person's appointment as a director follows 
necessarily from his being a director or other 
officer of that other corporation. 

(3) In determining whether one corporation is a 
subsidiary of another corporation — 
(a) any shares held or power exercisable by that 

other corporation in a fiduciary capacity shall 
be treated as not held or exercisable by it; 
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(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power exercis- 
able — 

(i) by any person as a nominee for that 
other corporation (except where that 
other corporation is concerned only in 
a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidiary of 
that other corporation, not being a 
subsidiary which is concerned only in a 
fiduciary capacity; 

shall be treated as held or exercisable by 
that other corporation; 

(c) any shares held or power exercisable by any 
person by virtue of the provisions of any 
debentures of the first mentioned corporation 
or of a trust deed for securing any issue of 
such debentures shall be disregarded; and 

(d) any shares held or power exercisable by, or 
by a nominee for, that other corporation or its 
subsidiary (not being held or exercisable as 
mentioned in paragraph (c) of this subsec- 
tion) shall be treated as not held or exercisa- 
ble by that other corporation if the ordinary 
business of that other corporation or its 
subsidiary, as the case may be, includes the 
lending of money and the shares are held or 
power is so exercisable by way of security 
only for the purposes of a transaction entered 
into in the ordinary course of that business. 

(4) A reference in this Act to the holding company of 
a company or other corporation shall be read as 
a reference to a corporation of which that last 
mentioned company or corporation is a subsidiary. 

(5) Where a corporation — 
(a) is the holding company of another corpora- 

tion; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of 

another corporation; 
that first mentioned corporation and that other 

corporation shall for the purposes of this Act, be 
deemed to be related to each other.) 

(5) Such service shall include — 
(a) any period of absence from duty on any annual 

leave or long service leave; 
(b) any period of absence from duty necessitated by 

sickness of or injury to the worker but only to the 
extent of 15 working days in any year of his 
employment; 

(c) any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave; 

(d) any period during which the service of the worker 
was or is interrupted by service — 

(i) as a member of the Naval, Military or Air 
Forces of the Commonwealth of Australia 
other than as a member of the British 
Commonwealth Occupation Forces in Japan 
and other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
section 31(2) of the Defence Act 1903-1956, 
and except in Korea or Malaya after 26th 
June, 1950; 

(ii) as a member of the Civil Construction Corps 
established under the National Security Act 
1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably 
practicable on the completion of any such service 
resumed or resumes employment with the em- 
ployer by whom he was employed immediately 
before the commencement of such service. 

(6) Service shall be deemed to be continuous notwith- 
standing— 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as re- 
ferred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in paragraph 
(5) of this subclause; 

(d) any absence from duty authorised by the em- 
ployer; 

(e) any standing down of a worker in accordance with 
the provisions of an award, industrial agreement, 
order or determination under either Common- 
wealth or State law; 

(f) any absence from duty arising directly or indi- 
rectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness of 
trade if the worker be re-employed by the same 
employer within a period not exceeding two 
months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if the 
worker is re-employed by the same employer 
within a period not exceeding six months from the 
date of such termination; 

(i) any reasonable absence of the worker on legiti- 
mate union business in respect of which he has 
requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause not 
specified in this clause unless the employer, 
during the absence or within 14 days of the 
termination of the absence notifies the worker in 
writing that such absence will be regarded as 
having broken the continuity of service, which 
notice may be given by delivery to the worker 
personally or by posting it by registered mail to 
his last recorded address, in which case it shall be 
deemed to have reached him in due course of post. 

Provided that the period of absence from duty 
or the period of any interruption referred to in 
placita (d) to (j) inclusive of this paragraph, shall 
not (except as set in paragraph (5) of this 
subclause), count as service. 

3. Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of 

this subclause: 
Where a worker has completed at least 15 years' service 

the amount of leave shall be— 
(a) in respect of 15 years' service so completed— 13 

weeks' leave; 
(b) in respect of each 10 years' service completed 

after such 15 years —eight and two-thirds weeks' 
leave; 

(c) on the termination of the worker's employment — 
(i) by his death; 

(ii) in any circumstances otherwise than by his 
employer for serious misconduct; 

in respect of the number of years' service with 
the employer completed since he last became 
entitled to an amount of long service leave, a 
proportionate amount on the basis of 13 weeks for 
15 years' service. 



(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least 10 years' 
service, but less than 15 years' service since its commence- 
ment and his employment is terminated: 

(a) by his death; or 
(b) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of the leave shall be such proportion of 13 
weeks* leave as the number of completed years of such 
service bears to 15 years. 

(4) In the cases to which paragraphs (2)(c) and (3) of this 
subclause apply the worker shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) A worker whose service with an employer commenced 
before 1st October, 1964, and whose service would entitle 
him to long service leave under this clause shall be entitled 
to leave calculated on the following basis: 

(a) for each completed year of service commencing 
before the 1st October, 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; and 

(b) for each completed year of service commencing 
on or after the 1st October, 1964, an amount of 
leave calculated on the basis of 13 weeks' leave 
for 15 years' service. 

Provided that such worker shall not be entitled to long 
service leave until his completed years of service entitle him 
to the amount of long service leave prescribed in either 
paragraph (2)(a) or paragraph (2)(b) of this subclause as the 
case may be. 

(6) A worker to whom paragraphs (2)(c) and (3) of this 
subclause apply whose service with an employer com- 
menced before 1st October, 1964, shall be entitled to an 
amount of long service leave calculated on the following 
basis — 

(a) for each completed year of service commencing 
before the 1st October, 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; and 

(b) for each completed year of service commencing 
on or after 1st October, 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service. 

4. Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave to 
which he has become entitled or is deemed to have become 
entitled, the rate of pay applicable to him at the date he 
commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and part 
time workers, shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
worker the commencement of the leave to which the worker 
is entitled or any portion thereof is postponed to meet the 
convenience of the worker, the rate of payment for such 
leave shall be at the rate of pay applicable to him at the date 
of accrual, or, if so agreed, at the rate of pay applicable at 
the date he commences such leave. 

(4) The rate of pay: 
(a) shall include any deductions from wages for board 

and/or lodging or the like which is not provided 
and taken during the period of leave; 

(b) shall not include shift premiums, overtime, pen- 
alty rates, special rates, disability allowances, 
fares and travelling allowances or the like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results the rate of 
pay shall be calculated by averaging the worker's rate of pay 
for each week over the previous three monthly period. 

5. Taking Leave. 
(1) In a case to which placita (a) and (b) of paragraph (2) 

of subclause (3) apply: 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed between the employer and the worker or 
in the absence of such agreement at such time or 
times as may be determined by the Special Board 
of Reference having regard to the needs of the 
employer's establishment and the worker's cir- 
cumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the worker or determined 
by the Special Board of Reference the employer 
shall give to the worker at least one month's notice 
of the date from which his leave is to be taken. 

(c) Leave may be granted and taken in one continuous 
period or if the employer and the worker so agree 
in not more than three separate periods in respect 
of the first 13 weeks' entitlement and in not more 
than two separate periods in respect of any 
subsequent period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Payment shall be made in one of the following 
ways: 

(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would have 

been paid to him if the worker had remained 
at work, in which case payment shall, if the 
worker in writing so requires, be made by 
cheque posted to an address specified by the 
worker; or 

(iii) in any other way agreed between the em- 
ployer and the worker. 

(f) No worker shall, during any period when he is on 
leave, engage in any employment for hire or 
reward in substitution for the employment from 
which he is on leave, and if a worker breaches this 
provision he shall thereupon forfeit his right to 
leave hereunder in respect of the unexpired period 
of leave upon which he has entered, and the 
employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) 
of subclause (3) applies and in any case in which the 
employment of the worker who has become entitled to leave 
hereunder is terminated before such leave is taken or fully 
taken the employer shall, upon termination of his employ- 
ment otherwise than by death, pay to the worker, and upon 
termination of employment by death pay to the personal 
representative of the worker upon request by the personal 
representative, a sum equivalent to the amount which would 
have been payable in respect of the period of leave to which 
he is entitled or deemed to have been entitled and which 
would have been taken but for such termination. Such 
payment shall be deemed to have satisfied the obligation of 
the employer in respect of leave hereunder. 

6. Granting Leave in Advance and Benefits to be Brought 
into Account. 

(1) Any employer may by agreement with a worker allow 
leave to such a worker before the right thereto has accrued 
due, but where leave is taken in such case the worker shall 
not become entitled to any further leave hereunder in respect 
of any period until after the expiration of the period in 
respect of which such leave had been taken before it accrued 
due. 

(2) Where leave has been granted to a worker pursuant 
to the preceding paragraph before the right thereto has 
accrued due, and the employment subsequently is termi- 
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nated, the employer may deduct from whatever remunera- 
tion is payable upon the termination of the employment such 
amount as represents payment for any period for which the 
worker has been granted long service leave to which he was 
not at the date of termination of his employment or prior 
thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long service 
leave scheme not under the provisions hereof granted to a 
worker by his employer in respect of any period of service 
with the employer shall be taken into account whether the 
same is granted before or after the coming into operation 
hereof and shall be deemed to have been leave taken and 
granted hereunder in the case of leave with pay to the extent 
of the period of such leave and in the case of payment in 
lieu thereof to the extent of a period of leave with pay 
equivalent thereof of the entitlement of the worker hereun- 
der. 

7. Records to be Kept. 
(1) Each employer shall, during the employment and for 

a period of 12 months thereafter, or in the case of 
termination by death of the worker for a period of three years 
thereafter, keep a record from which can be readily 
ascertained the name of each worker, and his occupation, the 
date of the commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him or in respect of which payment 
may have been made hereunder. 

(2) Such record shall be open for inspection in the manner 
and circumstances prescribed by this award (or agreement) 
with respect to the time and wages record. 

8. Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 

(2) There shall be assigned to such Board, the functions 
of— 

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are specifi- 
cally assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefore nominated from time 
to time by the Confederation of Western Australian Industry 
(Incorporated) and one representative or substitute nomi- 
nated from time to time by the Trades and Labor Council 
of Western Australia together with a Chairman to be 
mutually agreed upon by the organisations named in this 
paragraph. 

9. State Law. 
(1) The provisions of any State Law to the extent to which 

they have before the coming into operation hereof conferred 
an accrued right on a worker to be granted a period of long 
service leave in respect of a completed period of 15 or more 
years' service or employment or an accrued right on a 
worker or his personal representative to payment in respect 
of long service leave shall not be affected hereby and shall 
not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect 
of a period of service with the employer completed after the 
period in respect of which the long service leave referred to 
in paragraph (1) of this subclause accrued due shall be in 
accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause, the 
entitlement to leave hereunder shall be in substitution for 
and satisfaction of any long service leave to which the 
worker may be entitled in respect of employment of the 
worker by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of that 
law as at the first day of April, 1958, shall in respect of the 
workers covered by such exemptions be exempt from the 
provisions hereof. 

10. Exemptions. 
The Special Board of Reference may, subject to such 

conditions as it thinks fit, exempt any employer from the 
provisions hereof in respect of its employees where there is 
an existing or prospective long service scheme which, in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

27. — Preference to Unionists. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

28. —Payment of Wages. 
(1) (a) The employer may elect to pay employees in cash, 

by cheque or by means of a credit transfer to a bank, building 
society or credit union account in the name of the employee. 
The day that the credit transfer is credited to the employee's 
account shall be deemed to be the date of payment. 

(b) Payment shall be made within three trading days from 
the last day of the pay period and if in cash or by cheque 
shall be made during the employee's ordinary working 
hours. 

(c) No employer shall change the method of payment to 
employees without first giving them at least four weeks' 
notice of such change. 

(d) No employee shall be required to accept a change in 
the method of payment if such change causes hardship. Any 
dispute concerning hardship in a particular case shall be 
referred to a Board of Reference for determination. 

(2) (a) The employer may elect to pay employees weekly 
or fortnightly in accordance with subclause (1), of this 
clause. 

(b) No employer shall change the frequency of payment 
to employees without first giving them and the Union at 
least four week's notice of such change. 

(c) The method of introducing a fortnightly pay system 
shall be by the payment of an additional week's wages in 
the last weekly pay before the change to fortnightly pays to 
be repaid by equal fortnightly deductions made from the 
next and subsequent pays provided the period for repayment 
shall not be less than 20 weeks, or some other method agreed 
upon by the Union and the employer. 

(3) For the purposes of affecting the rostering off of 
employees as provided by this Award, ordinary wages may 
be paid either for the actual hours worked each pay period 
or an amount being calculated on the basis of the average 
of 38 hours per week. 

29. — Compassionate Leave. 
(1) An employee shall, on the death of the spouse, defacto 

spouse, father, mother, brother, sister, child, step-child, or 
guardian of dependent children of the employee be entitled 
to leave up to and including the day of the funeral of such 
relation; such leave, for a period not exceeding two days in 
respect of any such death, shall be without loss of any 
ordinary pay which the employee would have received if 
he/she had not been on such leave. 

(2) The right to such paid leave shall be dependent on 
compliance with the following conditions: 

(a) The employee shall give the employer notice of 
his/her intention to take such leave as soon as 
reasonably practicable after the death of such 
relation, and in respect of a death overseas of a 
prescribed relative, the employee shall provide to 
the employer such evidence that he/she is attend- 
ing the funeral. 

(b) Satisfactory evidence of such death shall be 
furnished by the employee to the employer. 

(c) The employee shall not be entitled to leave under 
this clause in respect of any period which 
coincides with any other period of leave entitle- 
ment under this Award or otherwise. 
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30.— Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclause (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then — 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment: 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 
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(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers: 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

31. —Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the wages prescribed in Clause —Wages of this Award, an 
employee shall be paid the following weekly allowances 
when employed in the towns described hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnight allow- 
ances. 

Town $ 
Agnew 13.60 
Argyle (see subclause 12) 35.00 
Balladonia 13.10 
Barrow Island (see subclause 13) 9.50 
Boulder 5.50 
Broome 21.50 
Bullfinch 6.50 
Carnarvon 11.00 
Cockatoo Island 23.70 
Coolgardie 5.50 
Cue 13.80 
Dampier 18.60 
Denham 11.00 
Derby 22.40 
Esperance 4.20 
Eucla 15.10 
Exmouth 19.20 
Fitzroy 27.00 
Goldsworthy 12.60 
Halls Creek 30.60 
Kalbarri 4.50 
Kalgoorlie 5.50 
Kambalda 5.50 
Karratha 22.00 
Koolan Island 23.70 
Koolyanobbing 6.50 
Kununurra 35.00 
Laverton 13.70 
Learmonth 19.20 
Leinster 13.60 
Leonora 13.70 

Town $ 
Madura 14.10 
Marble Bar 33.20 
Meekatharra 11.80 
Mt Magnet 14.60 
Mundrabilla 14.60 
Newman 13.00 
Norseman 11.30 
Nullagine 33.00 
Onslow 22.80 
Pannawonica 17.50 
Paraburdoo 17.30 
Port Hedland 18.50 
Ravensthorpe 7.30 
Roebourne 25.20 
Sandstone 13.60 
Shark Bay 11.00 
Shay Gap 12.60 
Southern Cross 6.50 
Telfer 31.00 
Teutonic Bore 13.60 
Tom Price 17.30 
Whim Creek 21.80 
Wickham 21.30 
Wiluna 13.90 
Wittenoom 29.40 
Wyndham 33.10 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) a dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) a partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act, 

such employee shall be paid 66 2/3rd per cent of the 
allowances prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24th day of July, 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December, 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July, 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January, 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July, 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 
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(8) For the purposes of this clause: 
(a) "Dependant" shall mean — 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 

allowance. 
(b) "Partial Dependant" shall mean a "dependant" 

as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Confederation of Western Australian 
Industry and the Trades and Labor Council of Western 
Australia or, failing such agreement, as may be determined 
by the Commission. Provided that, pending any such 
agreement or determination, the allowance payable for that 
purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on June 1, 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at June 1, 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to S.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

(13) The allowance prescribed for Barrow Island shall be 
half the allowance prescribed by Clause 8 of the "Hydrocar- 
bons and Gas (Production and Processing) Award 1986", 
which at the date of this Order is $19.00 per week. Except 
for the location allowance prescribed under subclause (1) of 
this clause the terms of this clause shall not apply where they 
are inconsistent with the terms of Clause 8 of the 
"Hydrocarbons and Gas (Production and Processing) 
Award 1986". 

32. — Traineeships. 
(1) Scope: 
This clause shall apply to a trainee employed under the 

Australian Traineeship System by an employer approved by 
the State Management Committee. 

(2) Definitions: 
For the purposes of this clause — 

The "Australian Traineeship System" means a 
structured system of on the job training with an 
employer and off the job training in a Technical and 
Further Education College or other training provider 
approved by the State Management Committee. 

"Trainee" means an employee engaged under the 
terms of this award and in accordance with the 
provisions of an Australian Traineeship established 
pursuant to Section 37D of the Industrial and Commer- 
cial Training Act 1975 and approved by the State 
Management Committee. 

"Traineeship Scheme" is a formal agreement of 
training approved by the State Management Committee 
and registered pursuant to Section 37D of the Industrial 
and Commercial Training Act 1975. 

"State Management Committee" means a Commit- 
tee comprising representatives from the Confederation 
of Western Australian Industry, the Trades and Labor 
Council of Western Australia, Technical and Further 
Education (TAPE) and the relevant Federal and State 
Government Departments which approve traineeship 
arrangements by agreement of each of the parties. The 
State Management Committee may be established 
pursuant to the provisions of the Industrial and 
Commercial Training Act 1975 or any amendment to 
or substitution of that Act, provided that any Commit- 
tee or body established in lieu of the State Management 
Committee has the same representatives structure and 
decision making processes as that Committee. 

(3) Objective: 
(a) The object of this clause is to provide the form and 

substance of the conditions of employment, 
including the rates of pay, applicable to persons 
engaged under the Australian Traineeship System 
(ATS) and who, being a trainee under that system, 
is covered by this Award. 

(b) An objective of the Australian Traineeship System 
is to provide employment and training opportuni- 
ties for young people so as to enhance their skill 
levels and future employment prospects. 

(4) Form of Traineeship Agreement: 
(a) A traineeship shall be entered into by means of 

written agreement in a form approved by the State 
Management Committee and registered in accor- 
dance with the provision of the Industrial and 
Commercial Training Act 1975. 

(b) A trainee shall not be engaged on a part time or 
casual basis. 

(c) The Traineeship Scheme shall be for a minimum 
period of 12 months but this period may be varied 
with the agreement of the Union and the employer 
and with the approval of the State Management 
Committee. 

(5) Duties and Responsibilities: 
(a) A trainee shall participate in the approved 

on-the-job training scheme and attend the ap- 
proved off-the-job training as prescribed in the 
training system. 

(b) An employer shall release a trainee from work to 
attend the prescribed off-the-job training course 
and shall provide the on-the-job training approved 
by the State Management Committee. 

(c) The employer shall provide the level of supervi- 
sion in accordance with the approved training 
scheme during the traineeship period. 

(d) (i) The overall Traineeship Scheme will be 
monitored by officers of the Department of 
Employment and Training. 
(ii) An accredited representative of the Union 

shall have access during ordinary working 
hours to inspect the relevant training records 
and work books and subject to the approval 
of the employer, which shall not be unreason- 
ably withheld, may interview a trainee with 
respect to his/her progress in the Scheme. 

(e) An employer shall not, as a consequence of 
engaging a trainee pursuant to the provisions of 
this clause, terminate or otherwise prejudice the 
employment of any full-time employee of that 
employer. 

(f) An employer shall not engage a trainee to occupy 
and perform the duties of any vacant full-time 
clerical position that, if it were not for the 
vacancy, would normally be occupied by an adult 
employee. 

(6) Overtime and Shift Work: 
Overtime and Shift Work shall not be worked by trainees 

except to enable the requirements of the training scheme to 
be effected. When overtime and shift work are worked the 
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relevant penalties and allowances of the award based on the 
trainee wage will apply. No trainee shall work overtime or 
shift work alone. 

(7) Wage Rates: 
The weekly wages payable to a trainee shall be 

determined by multiplying the appropriate rate of pay 
prescribed in this award by 39 which represents actual weeks 
spent on the job and dividing that sum by 52 to provide a 
weekly wage. 

33. — Superannuation. 
(1) Definitions: 
In this clause: 

(a) "Approved Occupational Superannuation Fund" 
means a superannuation fund which complies with 
the Occupational Superannuation Standards Act 
1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and Retail Em- 

ployees' Superannuation Plan; or 
(ii) Westscheme; or 

(iii) any other approved occupational superannua- 
tion fund; or 

(iv) any other approved occupational superannua- 
tion fund to which an employer or employee 
who is a member of the religious fellowship 
known as the Brethren elects to contribute. 

(c) "Ordinary Time Earnings" means the base 
classification rate, including supplementary pay- 
ments where appropriate, in charge rates, shift 
penalties and any overaward payments, together 
with any other all purpose allowance or penalty 
payment for work in ordinary time and shall 
include in respect to casual employees the 
appropriate casual loadings prescribed by this 
award, but shall exclude any payment for overtime 
worked, vehicle allowances, fares or travelling 
time allowances (including payments made for 
travelling relating to distant work), commission or 
bonus. 

(d) "Eligible Employee" means an employee whose 
employment is regulated by this Award, who has 
completed one month's continuous service with 
the employer, who becomes a member of the fund, 
and for whom 3% of ordinary time earnings equals 
$2.00 per week or more. The sum of $2.00 shall 
be increased to correspond to increases in admin- 
istrative charges in Westscheme from time to 
time. 

(e) "Trustee" means the trustee of the relevant fund. 
(2) Choice of Fund: 

(a) Existing employers as at the date of this order 
must notify the Union of the fund in subclause 
(l)(b)(iii) to which they intend to contribute and 
the date of commencement of contributions. 

(b) The Union must be notified in writing of the 
choice of fund and the date of commencement of 
contributions referred to in paragraph (a) within 
30 days of the date of this order. 

(c) Future employers must notify in writing the Union 
of the fund in subclause (l)(b)(iii) into which they 
intend to contribute and the intended date of the 
commencement of contributions at least 30 days 
prior to the payment of the first contributions to 
the fund. 

(d) Within 30 days of the notice referred to in 
paragraphs (b) and (c) the Union may challenge 
the suitability of the proposed fund by notifying 
both the Commission and the employer of a 
dispute. 

(3) Contributions: 
(a) An employer shall, subject to subclauses (11) and 

(12), contribute to a fund referred to in subclause 
(l)(b) in respect of all eligible employees an 
amount equal to 3% of each employee's ordinary 

time earnings each week with effect from the first 
pay period on or after 1 July, 1989, or the 
employee's commencement date, whichever is the 
later. 

(b) Employer contributions together with any em- 
ployee deductions shall be paid monthly for pay 
periods completed in each month. Provided that 
payments may be made at such other times and in 
such other manner as may be agreed in writing 
between the Trustee of the Fund and the employer 
from time to time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or unauthorised 

absences; or 
(ii) annual leave or any other payments paid out 

on termination. 
(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the payment 

required to be made to a fund may be calculated on a basis 
agreed in writing between the Union and the employer. 

(5) Employer to Continue Participation: 
An employer who participates in the fund shall not cease 

participation in the fund whilst employing any eligible 
employee. 

(6) Cessation of Contributions: 
The obligation of the employer to contribute to the fund 

in respect of an eligible employee shall cease on the last day 
of an eligible employee's employment with the employer. 

(7) Employer Failure to Participate in Fund: 
(a) Where an employer has failed to make application 

to participate in a fund or has failed to make 
payments to a fund, the employer shall be required 
to make application to participate in a fund or to 
make payments to a fund within seven days of the 
failure being brought to the employer's attention 
by any person. 

(b) Where there has been a failure to make application 
to participate in a fund, upon acceptance by the 
trustee the employer shall make a once only 
contribution to a fund in respect of each eligible 
employee equivalent to the contributions which 
would otherwise have been payable in accordance 
with this clause. 

(c) Where there has been a failure to make payments 
to a fund the employer shall make a once only 
contribution to a fund in respect of each eligible 
employee equivalent to the contributions which 
the employer has failed to pay. 

(8) Employees' Additional Voluntary Contributions: 
(a) Where the rules of the fund allow an eligible 

employee to make additional contributions an 
eligible employee may elect to make additional 
contributions to the fund and the employer shall, 
where an election is made upon the direction of 
the employee deduct contributions from the 
employee's wages and pay them to the fund in 
accordance with the direction of the employee and 
the rules of the fund. 

(b) If 3% of an employee's ordinary time earnings are 
less than $2.00 and the employee elects: 

(i) to make voluntary contributions to the fund; 
or 

(ii) to have death and/or disability cover, 
then the employer contribution shall be payable to the 

fund. 
(9) Existing Superannuation Arrangements: 
No employer shall be excluded from this clause on the 

basis of existing voluntary superannuation arrangements. 
(10) Supersession by Other Award or Agreement: 
Nothing contained in this clause shall prevent any or all 

of the parties to this award from entering into other awards 
or agreements which have the effect of superseding the 
superannuation provisions contained in this clause. 
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(11) Suspension: 
(a) Where, pursuant to subclause (2)(d) the Union 

challenges an employer's choice of fund, the 
employer shall not make contributions to that fund 
until "the dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to paragraph 
(a) shall be made to the appropriate fund in 
accordance with subclause (3)(a) following the 
resolution of the dispute by the Commission. 

(12) Employee Entry into Fund: 
(a) The employer must provide an employee with an 

application to join a fund within 14 days of the 
operative date of this clause or within 14 days of 
an employee commencing employment, which- 
ever is the later. 

(b) The employer is not obliged to make contributions 
to a fund: 

(i) where an employee has completed a letter of 
denial; or 

(ii) where an employee has not completed and 
returned the application referred to in para- 
graph (a) within 28 days of the operative date 
of this clause or within 28 days of an 
employee commencing employment, which- 
ever is the later. 

provided that an employer shall make contribu- 
tions to a fund from the date on which the 
employee subsequently completes an application 
form. 

(c) If the employer fails to provide the employee with 
the application form referred to in paragraph (a) 
within the time prescribed in that paragraph the 
employer shall be obliged to make contributions 
as if the application had been provided within the 
prescribed time, provided that the employee 
returns the application within 14 days of being 
provided with the application by the employer. 

(d) The letter of denial shall be in the following form: 
"To (employer) 
I have received an application for membership 

of the non-contributory Superannuation Fund an 
understand: 
(1) that should I sign such form you will make 

contributions on my behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of the 
Fund or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 
(e) A copy of the letter of denial shall be forwarded 

to the Union. 
(13) Preservation: 
The provisions of this clause shall not apply to any 

employer who has entered into an arrangement to pay 
superannuation contributions into any other approved 
occupational superannuation fund and such arrangement has 
been ratified by either the Western Australian Industrial 
Relations Commission or the Australian Industrial Relations 
Commission. 

34. —Award Modernisation (Enterprise Agreements). 
(1) The parties are committed to modernising the terms 

of this award. 
(2) Employers and employees covered by this award may 

reach agreement at the level of individual enterprises to 
provide for more flexible working arrangements, improved 
quality of working life, enhanced skills and job satisfaction. 
Such Enterprise Agreements may involve a variation in the 
application of award provisions in order to meet the 
requirements of individual enterprises and their employees. 
Agreements may be negotiated and consequential award 
variations processed in accordance with subclause (3) of this 
clause. 

(3) The Union will discuss all matters relating to 
increased flexibility that are raised by the employer. Any 
such discussion with the Union shall be on the premise that: 

(a) The majority of employees at the enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The Union must be party to the agreement, in 
particular, where enterprise level discussions are 
considering matters requiring any award variation, 
the Union shall be invited to participate. 

(d) The Union shall not unreasonably oppose any 
agreement. 

(e) Agreements are to be submitted for ratification by 
the Commission. 

Schedule of Respondents. 
Traders Mutual Cash Order Co.229 Murray Street, Perth 

6000. 
Industrial Acceptance Corporation Ltd.344 Murray 

Street, Perth 6000. 
Dated at Perth this 30th day of November 1953. 

TIMBER YARD WORKERS AWARD 
No. 11 of 1951. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 6th day of April, 1992. 
J. CARRIGG, 

Registrar. 

Timber Yard Workers Award No. 11 of 1951. 
Award No. 11 of 1951. 

1.-Title. 
This award shall be known as the Timber Yard Workers 

Award No. 11 of 1951 as amended and consolidated and 
replaces Award No. 3 of 1947 as amended. 

1 A. —State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 
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2. — Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Special Rates and Conditions 
7. Junior Workers 
8. Apprentices 
9. Hours 

10. Overtime 
11. Holidays and Annual Leave 
12. Time and Wages Record 
13. Right of Entry 
14. Absence Through Sickness 
15. Compassionate Leave 
16. Under Rate Workers 
17. No Reduction 
18. Board of Reference 
19. Breakdown 
20. Definitions 
21. Contract of Service 
22. Shift Work 
23. Payment of Wages 
24. Casual Workers 
25. Protective Clothing 
26. Meal Breaks and Rest Periods 
27. Long Service Leave 
28. Location Allowances 
29. Wages 
30. Minimum Wage —Adult Males and Females 
31. Air Conditioning 
32. Maternity Leave 
33. Part-Time Employment 
34. Dispute Settlement Procedure 
35. Superannuation 
36. Consultative Mechanism 
37. Work Flexibility 

Schedule of Respondents 
3. —Area. 

This award shall operate over the whole of the State of 
Western Australia, excepting: 

(a) that portion of the South West Land Division 
situated outside the radius of thirty miles from the 
G.P.O. Perth, and 

(b) premises occupied or worked in conjunction with 
the Western Australian Government Railways 
Commission. 

4. —Scope. 
This award shall apply to all workers following the 

vocations mentioned herein and employed in the industries 
carried on by the named respondents. 

The term of this award shall be for a period of one year 
from the beginning of the first pay period commencing after 
the date hereof. (This award was delivered on the 21st day 
of December, 1951.) 

6. —Special Rates and Conditions. 
(1) Mixed Functions: 

(a) Subject as hereinafter provided where a worker is 
engaged on higher grade work he shall be paid the 
rate prescribed for such higher grade work during 
the time so engaged, provided that if engaged on 
such higher grade work for more than two hours, 
he shall be paid the higher rate for the whole day. 

(b) Where a worker regularly performs duties covered 
by more than one classification, he shall be paid 
the rate applicable to the highest of those 
classifications. 

(2) Where a worker regularly performs duties covered by 
more than one classification, he shall be paid the rate 
applying to the highest of those classifications. 
06196-8 

(3) Should any worker be required to perform work in a 
lower grade for any portion of a day his wages shall not be 
reduced whilst employed in such capacity. 

(4) (a) All ordinary hours of work performed by 
watchmen on Saturday shall be paid for at the rate of 
twenty-five per cent extra and all ordinary hours of work 
performed on Sundays shall be paid for at the rate of fifty 
per cent extra. 

(b) These rates shall not apply to overtime hours worked 
on a Saturday or Sunday. 

(5) Blowers: 
In addition to the blowers already installed the employers 

shall attach blowers to all flooring machines, moulding 
machines, thicknessers, sand papering machines, and to any 
other machines injurious to health. 

(6) In the log sawmilling section, no sawyer shall work 
a running out bench cutting six feet in length or over without 
having a puller-out engaged; and no sawyer shall be 
employed to work any bench when cutting over eighteen feet 
in length unless two pullers-out are engaged. The foregoing 
shall not apply in cases where special appliances are 
provided or small benches for taking timber away from the 
saw after it is cut. 

(7) Disability Allowance: 
Employees shall be paid an allowance in accordance 

with the following — 
(a) Employees employed in bush or logging opera- 

tions (other than log truck drivers) —at the rate of 
$13.78 per week. 

(b) Employees employed in or in the immediate 
vicinity of sawmills and log truck drivers —at the 
rate of $9.08 per week. 

(c) The allowance shall be paid during overtime but 
shall not be subject to penalty additions. 

(8) Any dispute relating to the disability allowances in 
subclause (9) shall be determined by the Board of Reference. 

(9) Drivers who handle cash during any week or portion 
of a week as part of their duties and account for it shall be 
paid in addition to the rate of wage prescribed by Clause 
29. —Wages, as follows: — 

For any amount up to $ 20 $0.70 per wk 
Over $ 20 but not exceeding $ 200 $1.28 per wk 
Over $ 200 but not exceeding $ 600 $2.45 per wk 
Over $ 600 but not exceeding $1,000 $3.38 per wk 
Over $1,000 but not exceeding $1,200 $4.78 per wk 
Over $1,200 but not exceeding $1,600 $6.99 per wk 
Over $1,600 but not exceeding $2,000 $8.15 per wk 
Over $2,000 $9.32 per wk 

7. — Junior Workers. 
(1) Youths under the age of nineteen years may be 

employed as junior workers and to perform the ordinary 
duties of tailers-out from woodworking machines and on 
mosaic flooring machines: Provided always, that the number 
of youths employed shall not be such as to exceed the 
proportion of one such youth to every four adult workers 
permanently employed by the employer: Provided that the 
employer may employ unapprenticed cadets who desire to 
learn the commercial and practical side of the timber trade 
in any position (except at a saw or woodworking machine 
which might be properly operated by an apprentice) which 
they are capable of filling in order to further their training 
in the timber business. Every such cadet shall deliver to the 
employer or his representative a letter from the union 
intimating that the union agrees to employment being given 
to such cadet, whose name and age shall be stated. In no case 
shall the number of such cadets exceed one to each eight 
adults employed who come within the ambit of this award 
at any one timber yard or sawmill. 

(2) Should any dispute arise between the employer and 
the union under this clause, such dispute shall be settled by 
the Board of Reference. The wages of cadets shall be in 
accordance with the provisions of the current clerical 
agreement or award applicable to the timber business. 
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Should there be no clerical award or agreement, then the 
wages shall be not less than that for junior workers of like 
ages as provided in this award, with the following additions: 

Per Cent of 
Worker Basic 

Wage 
Per Week 

Between 19 and 20 years 85 
Between 20 and 21 years 95 

8. — Apprentices. 
Apprentices may be employed in accordance with the 

requirements of the Industrial Training Act 1975, General 
Apprenticeship Regulations 1978 and the Apprenticeship 
Training Regulations 1978. 

9. —Hours. 
(1) Notwithstanding anything else contained in this 

clause, the ordinary hours of work shall be as mutually 
agreed between the majority of employees and the employer 
at any location but shall not exceed 152 hours in any 28 day 
cycle. Any such agreement must be notified to the Union at 
least seven days prior to implementation. 

(2) Subject to subclause (4) of this clause the daily spread 
of ordinary working hours on any one day shall be such as 
may be agreed upon between the employer and the majority 
of the employees concerned in any business or section or 
sections thereof. In default of such agreement, such hours 
shall be worked within twelve consecutive hours between 
6.00 a.m. and 6.00 p.m. Monday to Friday inclusive. 

Provided that where the employer intends varying start 
and/or finish times 7 days' written notice shall be provided 
to the employees so affected, unless it is mutually agreed 
between the employees and the employer that such notice 
be waived. Where, upon receipt of the notice referred to 
above the majority of employees affected oppose the 
variation, the notice period shall be extended to 14 days 
from the date of the notice to allow the parties to implement 
the provisions of Clause 34. —Dispute Settlement Proce- 
dure. 

(3) Ordinary hours when worked on Saturday and Sunday 
shall be paid at the penalty rates prescribed in Clause 
10. —Overtime subclauses (3) and (4). 

(4) Subclause (2) hereof shall not apply to watchmen, 
guards, hookmen, log yardmen, log loaders and log haulers, 
tractor drivers, grader drivers, motor lorry drivers and mill 
greasers, sanitary men and shift workers. 

(5) Where rostered day off provisions exist employees 
may accumulate R.D.O.'s to a maximum of 12 (twelve), 
provided this is mutually agreed between both employers 
and employees. 

(6) In the event of a dispute between the employer and 
the Union as to the reasonableness of the daily spread of 
hours for these employees, such dispute may be referred to 
a Board of Reference for decision. 

10. —Overtime. 
(1) Subject to the following, all time worked outside the 

spread of hours in Clause 9. —Hours, or in excess'of the 
ordinary daily or shift number of hours applied in 
accordance with that clause shall be paid for as overtime at 
the rate of time and a half for the first two hours and double 
time thereafter. 

(2) All time worked on the holidays prescribed in Clause 
11. —Holidays and Annual Leave shall be paid at the rate 
of double time and one half with a minimum payment for 
two hours. 

(3) All time worked by workers (except watchmen) on 
Sundays, shall be paid at double time rates, with a minimum 
payment of two hours. 

(4) All time worked by workers (except watchmen) on 
Saturdays shall be paid at time and one half for the first two 
hours and double time thereafter, with a minimum payment 
of two hours. 

(5) All time worked by a watchman in excess of 152 hours 
per month shall be overtime and paid for at the rate of time 
and one half for the first sixteen hours and double time 
thereafter. 

(6) A worker who is regularly required to return to work 
outside ordinary hours, and where such work is performed 
in less than thirty minutes shall be paid for a minimum of 
two hours. 

(7) When a worker is required for duty during his usual 
meal time, and his meal time is thereby postponed for more 
than half an hour, he shall be paid overtime rates until he 
has his meal. 

(8) In computing overtime, each day shall stand alone, but 
when a worker works overtime which continues beyond 
midnight on any day, the time worked after midnight shall 
be deemed to be part of the previous day's work for the 
purpose of this subclause. 

(9) When a worker is recalled to work after leaving the 
job:- 

(i) he shall be paid for at least three hours at overtime 
rates; 

(ii) time reasonably spent in getting to and from work 
shall be counted as time worked. 

(10) When a worker is required to hold himself in 
readiness for a call to work after ordinary hours, he shall be 
paid at ordinary rates for the time he holds himself in 
readiness. 

(11) A worker shall not be compelled to work for more 
than five hours without a break for a meal. This time may 
be up to 6 hours with the agreement of the majority of 
workers concerned and the Union. 

(12) (a) When overtime is necessary it shall, wherever 
reasonably practicable, be so arranged that workers have at 
least eight consecutive hours off duty between the work of 
successive days. 

(b) A worker (other than a casual worker) who works so 
much overtime between the termination of his ordinary work 
on any one day and the commencement of his ordinary work 
on the next day that he has not had at least eight consecutive 
hours off duty between those times shall, subject to this 
subclause, be released after completion of such overtime 
until he has had eight consecutive hours off duty without 
loss of pay for ordinary working time occurring during such 
absence. 

(c) If, on the instructions of his employer, such a worker 
resumes or continues work without having had such eight 
consecutive hours off duty, he shall be paid at double rates 
until he is released from duty for such period and he shall 
then be entitled to be absent until he has had eight 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(d) Where a worker (other than a casual worker) is called 
into work on a Sunday or holiday preceding an ordinary 
working day, he shall, wherever reasonably practicable, be 
given eight consecutive hours off duty before his usual 
starting time on the next day. If this is not practicable, then 
the provisions of paragraphs (b) and (c) of this subclause 
shall apply mutatis mutandis. 

(13) (a) The employer may require any worker to work 
reasonable overtime and such worker shall work overtime 
in accordance with such requirement. 

(b) No Union or Association, party to this Award, or 
worker or workers covered by this Award, shall in any way, 
whether directly or indirectly be a party to or concerned in 
any ban, limitation, or restriction upon the working of 
overtime in accordance with the requirements of this 
subclause. 

(14) (a) A worker required to work overtime for more than 
two hours, without being notified on the previous day or 
ealier that he/she will be so required to work, shall be 
supplied with a meal by the employer or paid S4.70 for a 
meal. 

(b) If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer 
shall, unless he/she has notified the worker concerned on the 
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previous day or earlier that such second or subsequent meal 
shall also be required, provide such meal or pay the amount 
of $4.00 for each second or subsequent meal. 

(15) Notwithstanding the provisions contained elsewhere 
in this clause where an employee has become entitled to an 
overtime payment pursuant to this clause, such payment or 
part thereof may, by agreement between the employer and 
the employee, be commuted to the equivalent hours of leave 
and deferred to be subsequently taken as leave in lieu of such 
payment. 

11. —Holidays and Annual Leave. 
(1) (a) The following days, or the days observed in lieu 

shall subject to clause 10. — Overtime be allowed as holidays 
without deduction of pay, namely — 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

(b) When any of the days mentioned in subclause (l)(a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(c) Payment shall be made for the said holidays subject 
to the condition that employees shall have presented 
themselves for work on the working days immediately 
preceding and following the holidays specified herein and 
shall have worked during normal working hours as required 
by the employer. Any absence from duty on either or both 
of the days preceding or succeeding the holiday owing to 
illness or injury for which the employee is entitled to be paid 
under the terms of Clause 14. —Absence Through Sickness 
of this Award, provided a medical certificate is presented 
evidencing the sickness or injury, or by consent of the 
employer, or has been absent with reasonable cause, shall 
not render an employee ineligible for payment for the 
holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed, in which case a worker need not 
present himself for duty and payment may be deducted, but 
if work be done ordinary rates of pay shall apply. 

(3) (a) Except as hereinafter provided a period of four 
consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by his 
employer after a period of twelve months' continuous 
service with such employer which is completed on or after 
the 1st day of April, 1975. 

(b) With respect to a period of twelve months' continuous 
service which is completed before the 1st day of April, 1975 
a worker shall be allowed — 

(i) three consecutive weeks' leave with payment of 
ordinary wages as prescribed if that period is 
completed before the 1st day of August, 1974. 

(ii) three consecutive weeks' and one day's leave with 
payment of ordinary wages as prescribed if that 
period is completed before the 1st day of October, 
1974. 

(iii) three consecutive weeks' and two days' leave with 
payment of ordinary wages as prescribed if that 
period is completed before the 1st day of 
December, 1974. 

(iv) three consecutive weeks' and three days' leave 
with payment of ordinary wages as prescribed if 
that period is completed before the 1st day of 
February, 1975. 

(v) three consecutive weeks' and four days' leave 
with payment of ordinary wages as prescribed if 
that period is completed before the 1st day of 
April, 1975. 

(c) During a period of annual leave a worker shall receive 
a loading calculated on the rate of wage prescribed by clause 
29.— Wages. The loading shall be as follows: 

(i) Day Workers — A worker who would have worked 
on day work had he not been on leave —a loading 
of 17-1/2 per cent 

(ii) Shift Workers —A worker who would have 
worked on shift work had he not been on leave —a 
loading of 17-1/2 per cent 

Provided that where the worker would have 
received shift loadings prescribed by clause 
22.— Shift Work had he not been on leave during 
the relevant period and such loadings would have 
entitled him to a greater amount than the loading 
of 17-1/2 per cent, then the shift loadings shall be 
added to the rate of wage prescribed by clause 
29. —Wages. 

Provided further, that if the shift loadings would 
have entitled him to a lesser amount than the 
loading of 17-1/2 per cent then such loading of 
17-1/2 per cent shall be added to the rate of wage 
prescribed by clause 29. —Wages. 

The loading prescribed by this subclause shall 
not apply to proportionate leave on termination. 

(4) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day, there 
shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) If after one month's continuous service in any 
qualifying twelve monthly period a worker leaves his 
employment or his employment is terminated by the 
employer through no fault of the worker, the worker shall 
be paid 2.923 hours' pay at his ordinary rate of wage in 
respect of each completed week of service. 

(6) Any time in respect of which a worker is absent from 
work except time for which he is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by 
this award shall not count for the purposes of determining 
his right to annual leave. 

(7) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be entitled, 
subject to subclause (5) of this clause, to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer, and if such leave is not equal 
to the leave given to the other workers he shall not be 
entitled to work or pay whilst the other workers of such 
employer are on leave on full pay. 

(8) (a) In addition to any payment to which he may be 
entitled under subclause (5) of this clause, a worker whose 
employment terminates after he has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period shall be given payment in lieu of that 
leave, or in a case to which subclauses (8)(b) or (9) of this 
clause apply, in lieu of so much of that leave as has not been 
allowed unless: — 

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(b) In special circumstances and by mutual consent of the 
employer, the worker and the union concerned, annual leave 
may be taken in not more than three periods. 

(9) Notwithstanding anything else herein contained, an 
employer who observes a closedown for maintenance or 
other purposes may, when agreed between the employer and 
the majority of employees, request the employee to take 
leave in not more than two periods, however, no such period 
shall be less than one week. 

(10) Notwithstanding the provisions of this clause, an 
employee may, with the consent of his/her employer, take 
annual leave not exceeding five days in any calendar year, 
at a time or times separate from any of the periods 
determined in accordance with this clause. 
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12.— Time and Wages Record. 
(1) The employer shall keep or cause to be kept a record 

or records containing the following particulars — 
(a) Full name and address of each worker 
(b) Nature of his work 
(c) The hours worked each day and each week 
(d) The wages and overtime (if any) paid each week 
(e) The age of each junior worker 

Any system of automatic recording by machine shall be 
deemed to comply with the provisions to the extent of the 
information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union during 
the usual office hours at the employer's office or some other 
mutually convenient place, and the representative may be 
allowed to take extracts therefrom. 

13. —Right of Entry. 
On notifying the employer or his representative, the 

Secretary or any authorised officer of the union — 
(1) shall have the right to visit and inspect any job at 

any time when work is being carried on, whether 
during or outside the ordinary working hours, and 
in connection with that inspection to interview any 
worker covered by this award provided that he 
does not unduly interfere with the work in 
progress. 

(2) shall be permitted to interview an employee 
during the recognised meal hour on the business 
premises of the employer at the place at which the 
meal is taken but this permission shall not be 
exercised without the consent of the employer 
more than once in any one week. 

14. —Absence Through Sickness. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of clause 11 — 
Holidays and Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 11 —Holidays and Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
volume 59 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission with the transmitter shall 
stand to the credit of the worker at the commencement of 
service with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

15. —Compassionate Leave. 
(1) A worker shall, on the death within Australia of a wife, 

husband, father, mother, brother, sister, child or step child, 
be entitled on notice of leave up to and including the day 
of the funeral of such relation, and such leave shall be 
without deduction of pay for a period not exceeding the 
number of hours worked by the worker in two ordinary 
working days. Proof of such death shall be furnished by the 
worker to the satisfaction of his employer. 

(2) For the purpose of this clause the words "wife" and 
"husband" shall not include a wife or husband from whom 
the worker is separated, but shall include a person who lives 
with the worker as a de facto wife or husband. 

16. —Under Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 
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(3) After application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for or be employed at the proposed lesser rate. 

17. —No Reduction. 
This award shall not in itself operate to reduce the wages 

of any worker who is at present receiving above the 
minimum rate prescribed for his class of work. 

18. —Board of Reference. 
(1) The Commission hereby appoints, for the purpose of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

19.— Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day which a worker (including an 
apprentice) cannot be usefully employed because of any 
strike by the union or unions affiliated with it, or by any 
other association or union, or through the breakdown of the 
employer's machinery or any stoppage of work by any cause 
which the employer cannot reasonably prevent. 

20. — Definitions. 
(1) "Saw doctor" means a tradesman employed in 

hammering, grinding, re-toothing and tensioning of saws. 
(2) "Junior worker" means a worker under the age of 

nineteen years who is in receipt of less than the prescribed 
adult rate of wage. 

(3) "Adult worker" means a worker over the age of 
nineteen years or a worker under that age who is in receipt 
of not less than the prescribed adult rate of wage. 

(4) "Mill or Yard hand" means a worker who is 
performing any of the following duties — galloper-out, 
puller-out or assistant of No. 4 bench, firewood dockerman, 
saw sharpener's assistant, tailers-out from wood-working 
machines, (other than specified in the wages schedule), 
worker operating on rollers who also sorts timber, stackers 
who stack timber other than for seasoning by the process of 
stripping, mobile or other crane assistant, or performing 
general labouring duties not covered by other classifications 
referred to in the wages schedule. 

(5) "Tallyman" is a worker who by grading and/or 
measuring and/or calculating quantities keeps an account of 
timber, and does not include one who merely measures 
lengths of timber or merely counts timber by pieces. 

21. —Contract of Service. 
(1) Except in the case of a pieceworker or a casual worker, 

whose engagement shall be by the day, the contract of 
service of every worker shall be by the week terminable by 
one week's notice on either side given on any working day 
or by the payment or forfeiture, as the case may be, of one 
week's wages. Provided that in the case of work in the bush 
and at bush mills, such notice may be dispensed with by 
consent in writing by the employer and worker. 

(2) For the purpose of this clause every worker shall be 
deemed a casual worker for the first week of his employment 
and during this period his engagement shall be from day to 
day but any worker dismissed through no fault of his own 
before the expiration of the first week of employment shall 
be paid as a casual worker. 

(3) A worker shall perform such work as the employer 
may require on the day and during the hours usually worked 
by the class of worker concerned. 

(4) A worker shall not be entitled to payment for any time 
during which he is absent from his employment except as 
provided in clause 11. —Holidays and Annual Leave and 
clause 13. —Absence through Sickness of this award. 

(5) The employer may at any time dismiss a worker 
without notice for good cause and in such case wages shall 
be paid up to the time of dismissal only. 

22.-Shift Work. 
(1) An employer may work his establishment on shifts, 

but before doing so shall give notice of his intention to the 
union and of the intended starting and finishing times of 
ordinary working hours of the respective shifts. 

(2) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or night shifts are worked on that process, then 
employees employed on such afternoon or night shift shall 
be paid at overtime rates unless the majority of employees 
on the shift and the Union agree that a lesser number than 
five consecutive shifts can be worked at the rate prescribed 
in subclause (3). 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or any other day that the employer observes a shut 
down for the purpose of allowing a 38 hour week or on any 
holiday. 

(3) The loading on the ordinary rates of pay for shift work 
shall be fifteen percent for afternoon and night shift. 

23. —Payment of Wages. 
(1) (a) Actual 38 Ordinary Hours 
In the case of any employee whose ordinary hours of work 

are arranged so that he works 38 hours each week, wages 
shall be paid weekly according to the actual hours worked 
each week. 

(b) Average of 38 Ordinary Hours 
Subject to subclauses (2) and (3) of this clause, in the case 

of an employee whose ordinary hours of work are arranged 
so that he works an average of 38 ordinary hours each week 
during a particular four week cycle, wages shall be paid 
weekly according to a weekly average of ordinary hours 
worked even though more or less than 38 ordinary hours 
may be worked in any particular week of the four week 
cycle. 

(2) (a) An employee who is paid wages in accordance 
with paragraph (b) of subclause (1) hereof and is absent from 
duty (except for paid leave pursuant to Clause 11.— 
Holidays and Annual Leave, except annual leave, and 
Clause 14. —Absence Through Sickness) shall, for each day 
or part day he is so absent, lose the average pay "credit" 
of 0.4% hours for that day. 

(b) Consequently, during the week of the work cycle he 
is to work less than 38 ordinary hours he will not be entitled 
to average pay for that week. In that week, the average pay 
will be reduced by the amount of the "credit" he does not 
accrue for each whole or part day during the work cycle he 
is absent. 

(3) An alternative method of paying wages to that 
prescribed by (1) and (2) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(4) (a) When an employee is dismissed (other than for 
misconduct) or lawfully terminates his service, he shall be 
paid all wages due to him before leaving the job unless that 
payment is prevented because of circumstances beyond the 
control of the employer. Otherwise all moneys due shall be 
posted on the next working day to the employee's last 
known address or such other address as may be nominated 
by the employee. 

(b) In the case of an employee who is paid average pay 
and who has not taken the day off due to him during the work 
cycle in which his employment is terminated, the wages due 
to that employee shall include a total of credits accrued 
during the work cycle. 

Provided further, where the employee has taken a day off 
during the work cycle in which his employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(5) The employee's wages may be paid by cash, cheque 
or direct transfer into the employee's nominated bank 
account, provided that the employer shall reimburse the 
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employee for bank related charges resulting from this 
method of payment. 

(6) Wages shall be paid in the employee's time except 
where they are paid in accordance with subclause (5) of this 
clause. 

24. —Casual Worker. 
A casual worker is one engaged as such, and who shall 

be paid twenty per cent in addition to the ordinary rate of 
pay for his class of work. 

25. —Protective Clothing. 
(1) Workers required to work in inclement weather shall 

be provided with suitable protective clothing. 
(2) Workers required to work in slush or muddy 

conditions shall be provided with waterproof protective 
boots while so employed. 

(3) Head protective helmets shall be supplied by the 
employer where deemed necessary. 

(4) A worker who is required to handle poles or timber 
whilst wet after impregnation or immunisation shall be 
supplied by the employer with suitable protective clothing 
and gloves. 

(5) The employer may deduct from the pay of any worker 
to whom a head protective helmet or protective clothing has 
been supplied the cost of such articles as are not returned 
in good condition, fair wear and tear excepted, on demand 
by the employer. 

26. — Meal Breaks and Rest Periods. 
(1) Meal intervals shall not be less than thirty minutes, 

nor more than one hour, to be taken at mutually arranged 
times. 

(2) (a) A rest period of seven minutes from the time of 
ceasing to the time of resumption of work shall be allowed 
each morning and afternoon or in the case of a shift worker 
in each of the first and second parts of the shift. 

(b) The rest period shall be counted as time off without 
deduction of pay and shall be arranged at a time and in the 
manner to suite the convenience of the employer. 

(3) The employer may require workers to take their 
afternoon tea break separately and arranged in such a 
manner so as not to stop or disrupt the work flow. 

(4) Subject to the agreement of the majority of employees 
at any location or section thereof the second rest period may 
be dispensed with and the first rest period extended to 
fourteen minutes. 

27. — Long Service Leave. 
The long service leave provisions set out in Volume 59 

of the "Western Australian Industrial Gazette" at pages 1 
to 6 inclusive are hereby incorporated in and shall be 
deemed to be part of this award. 

28. — Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the wages prescribed in Clause —Wages of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns described hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town $ 
Agnew 13.60 
Argyle (see subclause 12) 35.00 
Balladonia 13.10 
Barrow Island (see subclause 13) 9.50 
Boulder 5.50 
Broome 21.50 
Bullfinch 6.50 
Carnarvon 11.00 
Cockatoo Island 23.70 
Coolgardie 5.50 
Cue 13.80 
Dampier 18.60 
Denham 11.00 
Derby 22.40 

Esperance 4.20 
Eucla 15.10 
Exmouth 19.20 
Fitzroy 27.00 
Goldsworthy 12.60 
Halls Creek 30.60 
Kalbarri 4.50 
Kalgoorlie 5.50 
Kambalda 5.50 
Karratha 22.00 
Koolan Island 23.70 
Koolyanobbing 6.50 
Kununurra 35.00 
Laverton 13.70 
Learmonth 19.20 
Leinster 13.60 
Leonora 13.70 
Madura 14.10 
Marble Bar 33.20 
Meekatharra 11.80 
Mt Magnet 14.60 
Mundrabilla 14.60 
Newman 13.00 
Norseman 11.30 
Nullagine 33.00 
Onslow 22.80 
Pannawonica 17.50 
Paraburdoo 17.30 
Port Hedland 18.50 
Ravensthorpe 7.30 
Roebourne 25.20 
Sandstone 13.60 
Shark Bay 11.00 
Shay Gap 12.60 
Southern Cross 6.50 
Telfer 31.00 
Teutonic Bore 13.60 
Tom Price 17.30 
Whim Creek 21.80 
Wickham 21.30 
Wiluna 13.90 
Wittenoom 29.40 
Wyndham 33.10 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) a dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) a partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act, 

such employee shall be paid 66 2/3rd per cent 
of the allowances prescribed in subclause (1) of 
this clause. 

The provisions of paragraph (b) of this sub- 
clause shall have effect on and from the 24th day 
of July, 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December, 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July, 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
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on 1 January, 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July, 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean — 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Confederation of Western Australian 
Industry and the Trades and Labor Council of Western 
Australia or, failing such agreement, as may be determined 
by the Commission. Provided that, pending any such 
agreement or determination, the allowance payable for that 
purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on June 1, 1980. 

, (10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at June 1, 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to S.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

(13) The allowance prescribed for Barrow Island shall be 
half the allowance prescribed by Clause 8 of the "Hydrocar- 
bons and Gas (Production and Processing) Award 1986", 
which at the date of this Order is $19.00 per week. Except 
for the location allowance prescribed under subclause (1) of 
this clause the terms of this clause shall not apply where they 
are inconsistent with the terms of Clause 8 of the 
"Hydrocarbons and Gas (Production and Processing) 
Award 1986". 

29. —Wages. 
It is a term of this Award that the Union undertakes for 

the term of the principles determined by the Commission in 
Court Session in Application No. 704 of 1991, not to pursue 

any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

The minimum rates of wages payable to employees 
covered by this Award shall be as follows— 

Adult Supple- Award 
Base mentary Rate 
Rate Payment 

$ $ $ 
388.70 15.90 404.60 
379.00 15.90 394.90 
360.50 15.90 376.40 
352.40 15.90 368.30 
346.60 15.90 362.50 
341.50 15.90 357.40 
337.40 15.90 353.30 
327.20 15.90 343.10 
319.90 15.90 335.80 
312.10 15.90 328.00 

(2) Classification: Group Special 
Payment 

$ 
(a) Breaking down saws: 

(i) Sawyers planking out B+ 2.95 
and Hitching to size with 
fully mechanised unit 

(ii) Sawyers as in (i) other B 
than operating fully 
mechanised unit 

(iii) Sawyers other than (i) or D 
(•>) 

(iv) Assistants including H 
hooker other than item 
M 

(v) Hooker who in addition G 
operates chain or other 
power driven saw 

(vi) Log measurer H 
(b) Benchperson: 

(i) No. 1 B 
(ii) No. 2 D 
(iii) No. 3 G 
(iv) No. 4 I 

(c) Stub Edger B 
(d) Dockers—Log Sawmilling 

Section: 
(i) Responsible person at G 

main dockers 
(ii) Tallyperson at main H 

docker 
(iii) Docker at main docker I 
(iv) Responsible person H 

other dockers 
(v) Tallyperson other dock- I 

ers 
(vi) Docker other dockers I 

(e) Pullers-out and/or Assistants 
on No. 1 Bench: 
(i) Single handed on dead or E 

hand propelled roller 
(ii) Double handed as in (i) G 
(iii) Others G 

(f) Pullers-out and/or Assistants I 
on No. 2 Bench 

(g) Pullers-out and/or Assistants I 
on No. 3 Bench 

(h) Power driven cross cut sawyer G 
other than docking saw 

(i) Mill or Yard Hand J 
(j) Kiln Attendant E 
(k) Saw Doctor A+ 24.70 
(1) Saw Sharpener D 
(m) Stacker for seasoning by H 

means of stripping or other 
recognised method 

(1) Rate of Pay Per Week 

Group A 



Classification: Group Special 
Payment 

Classification: 

B+ 24.70 

B+ 24.70 

B+ 24.70 

(n) Tallyperson (other than para- 
graphs (f) and (u)): 
(i) Who is responsible for D 

the making up of clients' 
orders for delivery 

(ii) Other F 
(0) (i) Watchperson H 

(ii) Gatekeeper D 
(iii) Gatekeeper who is re- D+ L/H(l) 

quired to do administra- 
tive duties and then only 
from such time as he/she 
is required so to act 

(p) (i) Docker or other em- F 
ployee who grades, se- 
lects or colour matches 
timber for joinery or ma- 
chining sections 

(ii) Double end docker F 
(q) Wood Machining Sections: 

(i) Shaper B+ 24.70 
(ii) Grinder whose principal B+ 24.70 

duty is grinding knives 
and cutters 

(iii) General Jointer and op- B+ 24.70 
erator of sticker machine 

(iv) Flooring machinist— B+ 24.70 

(v) Fast feed sizer B+ 24.70 
(vi) Mosaic flooring machin- 

ist and moulding ma- 
chinist or two, three or 
four sides planer— 
(aa) who is required to B+ 24.70 

set up the machine 
and then only from 
such time as he/she 
is required so to act 

(bb) who is not required F 
to set up the ma- 
chine but is re- 
quired to operate, 
and then only from 
such time as he/she 
is required so to act 

(vii) Buzzer: 
(aa) when required to do B+ 24.70 

other than planing 
one face and squar- 
ing edge and is re- 
quired to set up the 
machine and then 
only from such time 
as he/she is required 
so to act 

(bb) who is required to E 
set up the machine 
but is not required 
to do other than 
planing one face 
and edge and then 
only from such time 
as he/she is required 
so to act 

(cc) who is not required F 
to set up the ma- 
chine and is only 
required to buzz 
one face and one 
edge and then only 
from such time as 
he/she is required 
so to act 

(viii) Single/Double End 
Tenoner: 
(aa) who is required to 

set up the machine 
and then only from 
such time as he/she 
is required so to act 

(bb) who is not required 
to set up his/her 
own machine but is 
required to operate 
the machine and 
then only from such 
time as he/she is 
required so to act 

(ix) Fret Sawyer or detail 
band sawyer 

(x) Thicknesser: 
Dovetailer: 
(aa) Thicknesser who is 

required to set up 
the machine and do 
other than just plan- 
ing timber all round 
and then only from 
such time as he/she 
is required so to act 

(bb) Thicknesser who is 
not required to set 
up the machine and 
only plane timber 
all round and only 
from such time as 
he/she is required 
so to act 

(cc) Dovetailer who is 
required to set up 
the machine and 
then only from such 
time as he/she is 
required so to act 

(dd) Dovetailer who is 
not required to set 
up the machine but 
is required to oper- 
ate, and then only 
from such time as 
he/she is required 
so to act 

(xi) Sand Paperer: 
(aa) working double ma- 

chine 
(bb) Working other ma- 

chine 
(xii) Chain Morticer: 

Morticer: 
Finger Jointer: 
(aa) who is required to 

set up the machine 
and then only from 
such time as he/she 
is required so to act 

(bb) who is not required 
to set up the ma- 
chine but is re- 
quired to operate 
the machine and 
then only from such 
time as he/she is 
required so to act 

(xiii) Grader behind fast feed 
flooring machine 
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Classification: Group Special 
Payment 

(xiv) (aa) Grader and Feeder, 
fast feed mosaic 
flooring machine 
who is required to 
set up the machine 
and then only from 
such time as he/she 
is required so to act 

(bb) Grader and Feeder, 
fast feed mosaic 
flooring machine 
who is not required 
to set up the ma- 
chine and then only 
from such time as 
he/she is required 
so to act 

(cc) Multi Saw Operator 
who is required to 
set up the machine 
and then only from 
such time as he/she 
is required so to act 

(dd) Multi Saw Operator 
who is not required 
to set up the ma- 
chine and then only 
from such time as 
he/she is required 
so to act 

(ee) Mitre Docking Saw 
Operator who is re- 
quired to set up the 
machine and then 
only from such time 
as he/she is required 
so to act 

(ff) Multiple Mitre 
Docking Saw Oper- 
ator 

(gg) Operator Panel and 
Wall Saws who is 
required to to set up 
the machine 

(hh) Operator Panel and 
Wall Saws who is 
not required to set 
up the machine 

(xv) Tailer-out four sided 
planing machine 

(xvi) Floor sanding machine 
(xvii) End Matcher: 

(aa) who is required to 
set up the machine 
and then only from 
such time as he/she 
is required so to act 

(bb) who is not required 
to set up the ma- 
chine 

(xviii)Wood Turner using 
hand tools 

(xix) (aa) Laminated beam 
assembler 

(bb) Laminated beam 
section Quality 
Controller 

(xx) (aa) Adhesive Section 
Operator, who is re- 
quired to mix glue 

(bb) Adhesive Section 
Assistant 

(xxi)Gang nail truss press op- 
erator 

(xxii) Gang nail truss hand 

Classification: 

Re-Sawing: 
(i) Circuit (i) Circular sawyer cutting 

to depth lxl2 inches or 
over 

(ii) Tailer-out to above 
(iii) Circular sawyer cutting 

to depth of under lxl2 
inches 

(iv) Tailer-out to above 
(v) Bandsaw roller recut— 

(aa) Large-using blade 
over 3 inches 

(bb) Tailer-cut to above 
(cc) Small-using blade 

not over 3 inches 
(dd) Tailer-cut to above 

Orderperson — whose duties 
include 
responsibility for rail consign- 
ment 
Packer 
Mundijong Treatment Plant 
(i) Pine Pole De-barking 

Machine Operator 
(ii) Pine Pole De-barking 

Machine Pullers-out 
who is required to grade 
and tally logs and then 
only from such time as 
he/she is required so to 
act 

(iii) Pine Pole Treatment 
Plant Operator 

Tractor Driver (on rails) 
Fork Lift Driver: Adult Supple- Award 

Base Rate mentary 
Payment 

Rate 
$ $ $ 

up to 10,(WO lbs lifting capacity 362.80 15.90 378.70 
over 10,000 lbs and up to 20,000 366.60 15.90 382.50 
over 20,000 lbs 367.30 15.90 383.20 
Driver of Motor Vehicles: 
Not exceeding 25 cwt. capacity 355.80 15.90 371.70 
25 cwt. capacity but under 3 tons 358.80 15.90 374.70 
3 tons and over but under 6 tons 362.80 15.90 378.70 
6 tons and over but under 7 tons 363.60 15.90 379.50 
7 tons and over but under 8 tons 365.70 15.90 381.60 
8 tons and over but under 9 tons 366.00 15.90 381.90 
9 tons and over but under 10 tons 366.60 15.90 382.50 
10 tons and over but under 11 367.20 15.90 383.10 
tons 
11 tons and over but under 12 368.50 15.90 384.40 
tons 
12 tons and over but under 13 369.40 15.90 385.30 
tons 
13 tons and over but under 14 370.40 15.90 386.30 
tons 
14 tons and over but under 15 371.40 15.90 387.30 
tons 
15 tons and over but under 16 372.10 15.90 388.00 
tons 
16 tons and over but under 17 372.40 15.90 388.30 
tons 
17 tons and over but under 18 373.10 15.90 389.00 
tons 
18 tons and over but under 19 374.00 15.90 389.90 
tons 
19 tons and over but under 20 374.90 15.90 390.80 
tons 
20 tons and over but under 21 376.10 15.90 392.00 
tons 
21 tons and over but under 22 376.90 15.90 392.80 
tons 
22 tons and over but under 23 377.30 15.90 393.20 
tons 
23 tons and over 377.70 15.90 393.60 

24.70 
L/H(l) 

Driver of motor vehicle (not being a tractor) drawing a trailer, for a loaded 
single-axle trailer—$1.34 per day extra, or for an empty single-axle 
trailer—75 cents per day extra. For any other loaded trailer—$1.72 per day 
extra, or for any other empty trailer 98 cents per day extra. 

Driver of Articulated Vehicles: 
Not exceeding 9 tons capacity 

Adult 
Base Rate 

$ 

Supple- 
mentary 
Payment 

$ 

Award 
Rate 

$ 
370.80 
372.00 
372.30 

15.90 
15.90 
15.90 

386.70 
387.90 
388.20 

372.90 15.90 388.80 
373.20 15.90 389.10 
374.20 15.90 390.10 
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Adult Supple- Award 
Base Rate mentary 

Payment 
Rate 

$ S S 13 tons and over but under 14 374.20 15.% 390.10 
tons 

14 tons and over but under 15 375.70 15.% 391.60 
tons 

15 tons and over but under 16 376.10 15.90 392.00 tons 
16 tons and over but under 17 377.00 15.90 392.% tons 
17 tons and over but under 18 377.60 15.90 393.50 

tons 
18 tons and over but under 19 378.80 15.% 394.70 

tons 
19 tons and over but under 20 379.80 15.% 395.70 

tons 
20 tons and over but under 21 380.20 15.% 396.10 tons 
21 tons and over but under 22 380.% 15.90 396.80 

tons 
22 tons and over but under 23 382.00 15.% 397.% 

tons 
23 tons and over but under 24 382.% 15.% 398.80 

tons 
24 tons and over but under 25 383.50 15.% 399.40 

tons 
25 tons and over but under 26 384.00 15.% 399.% 

tons 
26 tons and over but under 27 384.80 15.% 400.70 

tons 
27 tons and over but under 28 385.% 15.% 401.80 

tons 
28 tons and over but under 29 386.50 15.% 402.40 

tons 
29 tons and over but under 30 387.30 15.% 403.20 tons 
30 tons and over but under 31 388.10 15.% 404.00 tons 
31 tons and over but under 32 389.10 15.% 405.00 

tons 
32 tons and over but under 33 3%.20 15.% 406.10 

tons 
33 tons and over 3%.50 15.% 406.40 

(iii) Allowances 
An employee who, in the course of his/her 

employment, drives a vehicle with self 
loading equipment which requires the pos- 
session of a certificate of competency shall 
be paid an extra $9.08 per week, 

(y) Straddle Carrier Driver 
(i) who operates within the confines 366.10 15.90 382.00 

of the crapioyer's property 
(ii) others 

(z) Tow Motor Driver 
Other Classifications 

(ab) Adults employed in grading, as- 
sembling and packing mosaic 
flooring pieces 

369.90 15.90 385.80 
350.40 15.90 366.30 

GROUP 
J 

(3) Apprentices: Wages per week expressed as a 
percentage of the total wage prescribed for classification 
(q)(i) of subclause (2) of this clause. 

(a) Four year term — 

First year 50 7.95 209.80 
Second year 60 9.54 251.76 
Third year 75 11.93 314.70 
Fourth year 90 14.31 377.64 

(b) Three year term — 
First year 60 9.54 251.76 
Second year 75 11.93 314.70 
Third year 90 14.31 377.64 

(4) Junior Employees: 
Wage per week expressed as a percentage of the wage 

rates and supplementary payments prescribed for Group J 
of subclause (1) of this clause. 

Under 17 years of age 45 7.16 147.60 
17 years of age 55 8.75 180.40 
18 y.ears of age 70 11.13 229.60 

(5) Leading Hand: $ 
In charge of 3-10 employees—extra 14.90 In charge of 11-20 employees—extra 22.40 
In charge of over 20 employees—extra 29.10 

(6) Special Payment: 
(a) Subject as hereinafter provided this subclause 

applies to employees employed in the classifica- 
tion of shaper; laminated beam section quality 
controller; adhesive section operator who is 
required to mix glue; grinder whose principal duty 
is grinding knives and cutters; general jointer and 
operator of sticker machine; flooring machinist— 
fast feed; fast feed sizer; mosaic flooring machin- 
ist and moulding machinist or two, three or four 
sides planer who is required to set up his/her 

7.16 147.60 
8.75 180.40 

11.13 229.60 

machine and then only from such time as he/she 
is required to act; buzzer when required to do other 
than planing one face and squaring edge; and who 
is required to set up his/her own machine and then 
only from such time as he/she is required so to act; 
tenoner who is required to set up his/her machine 
and then only from such time as he/she is required 
so to act; wood turner using hand tools and saw 
doctor and to apprentices. 

(b) (i) an employee, other than an apprentice, 
employed in a classification mentioned in 
paragraph (a) hereof shall be paid $24.70 per 
week as shown in subclause (2) and para- 
graphs (k) and (q) of this clause; and 

(ii) an apprentice shall be paid per week a 
percentage of $24.70 being the percentage 
which appears against his/her year of appren- 
ticeship in subclause (3) of this clause, 

in each case for all purposes of the Award; 
provided that the amount payable to any employee 
pursuant to the foregoing provisions of this 
subclause shall be reduced by the amount of any 
payment being made to that employee in addition 
to the said rates, otherwise than pursuant to the 
provisions of this subclause, whether such pay- 
ment is being made by virtue of any order, 
industrial agreement or other agreement or ar- 
rangement. 

(c) The rate prescribed in this Award for any 
classification mentioned in paragraph (a) hereof is 
not amended by this subclause and shall not, for 
the purpose of any other award, order, industrial 
agreement and or other agreement or arrangement 
be deemed to have been so amended. 

(7) Supplementary Payment: 
(a) As shown in the rates payable under the provisions 

of this clause— 
(i) an employee, other than an apprentice or 

junior worker, shall be paid a supplementary 
payment of $15.90 per week; and 

(ii) an apprentice shall be paid per week a 
percentage of the supplementary payment 
being the percentage which appears against 
his/her year of apprenticeship in subclause 
(3) of this clause; 

(iii) a junior employee shall be paid per week a 
percentage of the supplementary payment 
being the percentage which appears against 
his/her age in subclause (4) of this clause. 

(b) (i) The supplementary payments as prescribed 
in paragraph (a) hereof are in substitution for 
any over award payments as defined hereun- 
der. Any such over award payment shall be 
reduced by the amount of supplementary 
payment prescribed for the classification. 

(ii) "Over Award payment" is defined as the 
amount (whether it be termed "over award 
payment", "attendance bonus", "service 
increment", or any term whatsoever) which 
an employee would receive in excess of the 
"Base Rate" for the classification in which 
such employee is engaged. Provided that 
such payment shall exclude overtime, shift 
allowances, penalty rates, disability allow- 
ances, fares and travelling time allowances 
and any other ancillary payments of a like 
nature prescribed by this Award. 

(iii) Subject to subclause (8) of this clause, the 
Award rates prescribed in subclauses (1), (2), 
(3), (4) of this clause and which includes the 
supplementary payment also prescribed 
within this clause shall be paid for all 
purposes of the Award. 

(c) The supplementary payments prescribed by this 
clause shall not be payable to employees during 



their first month of employment with the em- 
ployer. 

(8) Calculation of Wage Rates—State Wage Case 
Decisions: 

In circumstances where Award wages are to be increased 
as a result of State Wage Case Decisions, the amount of the 
increase shall be calculated and applied to the Wages Clause 
as follows: 

(a) Where the State Wage Case Decision provides 
that award wages be increased by a flat amount, 
that amount shall be applied to the Base Rate only. 

(b) Where the State Wage Case Decision provides 
that award wages be increased by a percentage 
amount, that amount shall be applied to the Award 
Base Rate and the Supplementary Payment. 

Such a percentage increase should also apply to 
the Leading Hand allowances, the Special Pay- 
ment and the Disability Allowances. 

(c) In the instances outlined in subclauses (1) and (2) 
hereof the new Award Rate shall be calculated by 
adding the Award Base Rate and the Supplemen- 
tary Payment. 

(d) Where the State Wage Case Decision provides for 
a plateau formula (that is, a combination of a 
percentage increase and a flat money amount), the 
plateau level shall be determined by reference to 
the Base Rates and the Award Rate and the 
Supplementary Payment shall be calculated by 
subtracting the Award Base Rate from the Award 
Rate. 

30. —Minimum Wage —Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $268.80 per week as his/her ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$268.80. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

31. —Air Conditioning. 
(1) Subject to the exclusions contained in subclause (3) 

of this clause, where the employer commences to lease or 
renew a lease or first purchase a motor vehicle after 
November 1, 1984, for use by an employee working under 
the terms of this award, such motor vehicle shall be fitted 
with and continue to be fitted with a refrigerated air 
conditioning unit in reasonable working order. 

(2) Subject to the exclusions contained in subclause (3) 
of this clause, where the employer commenced to lease or 
renewed a lease or first purchased motor vehicle before 
November 1, 1984, for use by an employee working under 
the terms of this award, such motor vehicle shall be fitted 
with an air conditioning unit in reasonable operating order 
before November 1, 1985. 

(3) Provided that subclauses (1) and (2) of this clause shall 
not apply: 

(a) If the employer, the employee and the Union 
mutually agree in writing that an air conditioning 
unit should not be provided in respect of a 
particular vehicle. A copy of any such agreement 
shall be provided to the employer, the employee 
and the Union. 

(b) to an employer in respect to an employee using a 
motor vehicle where such employee works solely 
outside of the summer months of the year. 

(c) to an employer in respect to an employee using a 
motor vehicle in any sector of Western Australia 
south of the 26th parallel of latitude in respect of 
which the provisions of an air conditioning unit 
is mutually agreed in writing between the em- 
ployer, the employee and the Union to be 
inappropriate. Where no agreement is reached the 
matter shall be determined by the Commission. 

(d) to an employer in respect to an employee using a 
motor vehicle in any sector of Western Australia 
south of the 26th parallel of latitude where the 
nature of deliveries in the industry involves a 
substantial number of short duration stops which 
significantly effect the capability of an air 
conditioning unit in reducing the heat disability. 
This exclusion applies to van drivers/salesmen of 
all descriptions and small order deliveries and 
pickups of all descriptions. Any dispute as to the 
application of this paragraph shall be determined 
by the Commission. 

32. —Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) of this clause, the 

period of maternity leave shall be for an unbroken 
period of from 12 weeks to 52 weeks and shall 
include a period of 6 weeks compulsory leave to 
be taken immediately before the presumed date of 
confinement and a period of 6 weeks compulsory 
leave to be taken immediately following confine- 
ment. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
of this subclause if such failure is occasioned by 
the confinement occurring earlier than the pre- 
sumed date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) of 
this clause. 
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(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then — 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 1 950 
hours. 

(c) For the purposes of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she will be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) of this clause does not 
exceed 1 950 hours: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 

leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of a worker who was transferred to 
a safe job pursuant to subclause (3) of this clause, 
to the position which she held immediately before 
such transfer. Where such position no longer 
exists but there are other positions available for 
which the worker is qualified and the duties of 
which she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

33. —Part-time Employment. 
(1) A part-time employee may be engaged to work for a 

constant number of hours each week which, having regard 
to the various ways of arranging ordinary hours shall 
average less than 38 hours per week. The number of such 
hours may be changed by the giving of one week's notice 
to the employee. 

(2) An employee so engaged shall be paid per hour one 
thirty-eighth of the weekly wage prescribed for the 
classification in which the employee is engaged. 

(3) An employee engaged on a part-time basis shall be 
entitled to the provisions of Clauses 10. —Overtime, 
11.—Holidays and Annual Leave, 14. —Absence Through 
Sickness and 15. —Compassionate Leave except where 
those provisions conflict with the following provisions in 
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which case the following provisions shall apply in lieu of 
the abovementioned provisions: 

(a) Annual Leave 
Where a part-time employee is entitled to a 

payment either on termination or for the purpose 
of taking annual leave, or at a close down, for 
continuous service in any qualifying twelve 
monthly period, then that payment shall be made 
in respect of each cumulative period of 38 
ordinary hours worked during the qualifying 
period. 

(b) Holidays 
A part-time employee shall be allowed the 

holidays prescribed by Clause 11. —Holidays and 
Annual Leave without deduction of pay in respect 
of each holiday which is observed on a day 
ordinarily worked by the part-time employee. 

(c) Absence Through Sickness 
Notwithstanding the provisions of paragraph 

(b) of subclause (1) of Clause 14. —Absence 
Through Sickness the accrual of one-sixth of a 
week for each completed month of service shall 
be calculated on .the average number of ordinary 
hours worked each week for each completed 
month of service. 

(d) Compassionate Leave 
Payment to a part-time employee in respect of 

Clause 15. —Compassionate Leave shall be made 
only where the employee otherwise would have 
been at work. 

(e) Overtime 
A part-time employee who works in excess of 

the daily or weekly hours fixed in accordance with 
subclause (1) hereof shall be paid overtime in 
accordance with Clause 10. —Overtime of this 
award. 

34. —Dispute Settlement Procedure. 
(1) The principle of conciliation and direct negotiation 

shall be adopted for the purpose of prevention and settlement 
of any industrial dispute that may arise. 

(2) The parties shall take an early and active part in 
discussions and negotiations aimed at preventing or settling 
disputes in accordance with the agreed procedure set out 
hereunder. 

(3) Any dispute shall be resolved in the following 
sequence: — 

(a) Discussions between the employee/s concerned 
(and shop steward if requested) and the immediate 
supervisors; 

(b) Discussions involving the employee/s concerned, 
the shop steward and the employer representa- 
tives; 

(c) Discussions involving union representatives and 
senior management representatives; 

(d) If the matter is still not settled it shall be referred 
to the Western Australian Industrial Relations 
Commission for resolution. 

(4) Until the matter is resolved in accordance with the 
above procedure, work shall continue normally. While the 
above procedure is being followed no party shall be 
prejudiced as to the final settlement by the continuation of 
work in accordance with the clause. 

(5) All parties to the award, the employers, their officials, 
the union and its members, will take all possible action to 
settle any dispute within reasonable time. At least 7 days 
should be allowed for all stages of discussions to be 
finalised. 

(6) If the matter is still not settled it may be referred to 
the Western Australian Industrial Relations Commission for 
assistance. 

(7) This clause shall not prevent any party to a dispute 
from making application to the Western Australian Indus- 
trial Relations Commission. 

35. — Superannuation. 
(1) Definition: 
In this clause: 

(a) "Approved Occupational Superannuation Fund" 
means a superannuation fund which complies with 
the Occupational Superannuation Standards Act 
1987. 

(b) "Fund" means: 
(i) Westscheme; or 

(ii) any other approved occupational superannua- 
tion fund but only where the employer 
notifies the union in writing of his/her 
intention to join the fund prior to so doing. 

In the event of a dispute, the matter may 
be referred to the Western Australian Indus- 
trial Relations Commission. 

(c) "Ordinary Time Earnings" means the base 
classification rate, including supplementary pay- 
ments where appropriate, leading hand rates, shift 
penalties together with any other all-purpose 
allowance or penalty payment for work in ordi- 
nary time and shall include in respect to casual 
employees the appropriate casual loadings pre- 
scribed by this Award, but shall exclude any 
payment for overtime worked, vehicle allowances, 
fares or travelling time allowances (including 
payments made for travelling relating to distant 
work), commission or bonus. 

(d) "Eligible Employee" means an employee whose 
employment is regulated by this Award, who has 
completed one month's continuous service with 
the employer, who becomes a member of the fund, 
and for whom 3% of ordinary time earnings equals 
$2.00 per week or more. The sum of $2.00 shall 
be increased to correspond to increases in admin- 
istrative charges in Westscheme from time to 
time. 

(e) "Trustee" means the trustee of the relevant fund. 
(2) Contributions: 

(a) An employer shall, subject to subclause (6), 
contribute to a fund referred to in subclause (l)(b) 
in respect of all eligible employees an amount 
equal to 3% of each employee's ordinary time 
earnings each week with effect from the first pay 
period on or after the 12th day of March 1990, or 
the employee's commencement date, whichever is 
the later. . 

(b) Employer contributions together with any em- 
ployee deductions shall be paid monthly for pay 
periods completed in each month. Provided that 
payments may be made at such other times and in 
such other manner as may be agreed in writing 
between the Trustee of the Fund and the employer 
from time to time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or unauthorised 

absences; or 
(ii) annual leave paid out on termination or any 

other payments paid out on termination. 
(3) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the pay- 

ments required to be made to a fund may be calculated on 
a basis agreed in writing between the Union and the 
employer. 

(4) Cessation of Contributions: 
The obligation of the employer to contribute to the fund 

in respect of an eligible employee shall cease on the last day 
of the eligible employee's employment with the employer. 

(5) Employee's Additional Voluntary Contributions: 
Where the rules of the fund allow an eligible employee 

to make additional contributions, an eligible employee may 
elect to make additional contributions to the fund and the 
employer shall, where an election is made upon the direction 
of the employee, deduct contributions from the employee's 
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wages and pay them to the fund in accordance with the 
direction of the employee and the rules of the fund. 

(6) Employee Entry into Fund: 
(a) The employer must provide an employee with an 

application to join a fund within 14 days of the 
operative date of this clause or within 14 days of 
an employee's commencing employment, which- 
ever is the later. 

(b) The employer is not obliged to make contributions 
to a fund: 

(i) where an employee has completed a letter of 
denial; or 

(ii) where an employee has not completed and 
returned the application referred to in para- 
graph (a) within 28 days of the operative date 
of this clause or within 28 days of an 
employee's commencing employment, 
whichever is the later; 

provided that an employer shall make contribu- 
tions to a fund from the date on which the 
employee subsequently completes an application 
form. 

(c) If the employer fails to provide the employee with 
the application form referred to in paragraph (a) 
within the time prescribed in that paragraph the 
employer shall be obliged to make contributions 
as if the application had been provided within the 
prescribed time, provided that the employee 
returns the application within 14 days of being 
provided with the application by the employer. 

(d) (i) The letter of denial shall be in the following 
form: 
"To (employer) 
I have received an application for member- 
ship of the non-contributory Superannuation 
Fund and understand: 
(1) that should I sign such form you will 

make contributions on my behalf; and 
(2) that I am not required to make contribu- 

tions of my own; and 
(3) that no deductions will be made from 

my wages for superannuation without 
my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 
Signature:   
Name:   
Address:   
Classification:   
Date:   

(ii) a copy of the letter of denial shall be 
forwarded to the appropriate union. 

(7) Employers Exempted: 
The provisions of this clause shall not apply to any 

employer who has entered into an arrangement to pay 
superannuation contributions in respect of employees 
covered by this award, into any other approved occupational 
superannuation fund and such arrangement has been ratified 
by either the Western Australian Industrial Relations 
Commission or the Australian Industrial Relations Commis- 
sion. 

36. — Consultative Mechanism. 
(1) The parties to this Award are committed to co-operate 

positively to increase the efficiency, productivity and 
international competitiveness of the timber industry and to 
enhance the career opportunities and job security of 
employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise. 
Measures raised by the employer, employees or union or 

unions for consideration consistent with the objectives of 
paragraph (a) of subclause (4) of this clause shall be 
processed through that consultative mechanism and proce- 
dures. 

(3) Measures raised for consideration consistent with 
paragraph (b) of subclause (4) of this clause shall be related 
to implementation of any new classification structure, and 
facilitative provisions contained in this Award and, matters 
concerning training and, subject to paragraph (d) of 
subclause (4) of this clause, any other measures consistent 
with the objectives of paragraph (a) of subclause (4) of this 
clause. 

(4) Without limiting the rights of either an employer or 
a union to arbitration, any other measure designed to 
increase flexibility at the plant or enterprise and sought by 
any party shall be notified to the Commission and by 
agreement of the parties involved shall be subject to the 
following requirements: 

(a) The changes sought shall not affect provisions • 
reflecting national or state standards recognised 
by the Western Australian Industrial Relations 
Commission; 

(b) The majority of employees affected by the 
changes at the plant or enterprise must genuinely 
agree to the change; 

(c) No employee shall lose income as a result of the 
change; 

(d) The union must be a party to the agreement; 
(e) The union shall not unreasonably oppose any 

agreement; 
(f) Any agreement shall be subject to approval by the 

Western Australian Industrial Relations Commis- 
sion and, if approved, shall operate as a schedule 
to this Award and take precedence over any 
provision of this Award to the extent of any 
inconsistency. 

(5) Any disputes arising in relation to the implementation 
of paragraphs (b) and (c) of subclause (4) of this clause shall 
be subject to the provisions of Clause 34. —Dispute 
Settlement Procedure. 

37. —Work Flexibility. 
(1) An employer may direct an employee to carry out such 

duties as are within the limits of the employee's skill, 
competence and training. 

(2) An employer may direct an employee to carry out such 
duties and use such tools and equipment as may be required 
provided that the employee has been properly trained in the 
use of such tools and equipment. 

(3) Any direction issued by an employer pursuant to 
subclauses (1) and (2) of this clause shall be consistent with 
the employer's responsibilities to provide a safe and healthy 
working environment. 

Schedule of Respondents. 
Bunnings Limited 
Whittakers Limited 
Timber Traders Cockbum 
Amalgamated Timber Products 
Cullity Timber Holdings Pty Ltd 
Woodpeckers Ltd 
ARCUS Shopfitters 

Dated at Perth this 21st day of December, 1951. 



PUBLIC SERVICE APPEAL 
BOARD- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(I)(l)(e). — Appeal to the Public 

Service Appeal Board 
Paul Gesmundo 

and 
The Public Service Commissioner. 

No. PSAB 8 of 1991. 
PUBLIC SERVICE APPEAL BOARD. 

COMMISSIONER J.A. NEGUS - CHAIRPERSON. 
Mr N. SIVEWRIGHT— MEMBER. 

Mr P. KING-MEMBER. 
20 March 1992. 

Reasons for Decision. 
THE appellant was dismissed from his position as Registrar 
of a Senior High School with effect from 16 October 1991, 
having admitted to a charge of stealing as a servant. The 
facts of the matter are not in dispute and it would serve no 
useful purpose to review the details in these reasons for 
decision. 

In bringing this appeal, the appellant seeks to persuade the 
Board to substitute a lesser penalty than dismissal for the 
misconduct which has been freely admitted. 

It is accepted by the respondent Public Service Commis- 
sioner that this Board has the jurisdiction and the power to 
review the decision and to reinstate or to substitute a lesser 
penalty from among those listed in Section 44(2) of the 
Public Service Act 1978. Indeed, Ms Smith, of Counsel, who 
appeared for the respondent drew the Board's attention to 
the explanation of the nature of an appeal pursuant to 
Section 801(1 )(e) of the Industrial Relations Act 1979, given 
by Fielding C. in PSAB 2 of 1989 (69 WAIG 2266)- 

"The nature of an appeal made under section 80I(l)(e) 
is somewhat different from the authority ordinarily 
given to the Commission to enquire into whether a 
dismissal is fair or not. The decided cases make it clear 
that in claims of unfair dismissal per se the Commis- 
sion is not to act as an appellate court and substitute 
its own view as if it were the employer, but rather 
determine whether the employer's conduct was in all 
the circumstances reasonable. Hence in cases of 
misconduct the test is not whether to the satisfaction 
of the Commission the misconduct occurred, but 
whether the employer had a reasonable suspicion 
amounting to a belief that the misconduct had in fact 
occurred (see Mavromatidis v. TNT Pty Ltd (1987) 67 
WAIG 1650). However, these proceedings are ex- 
pressly an appeal, with the Appeal Board being given 
the power "to adjust" a decision to dismiss an 
employee. The onus is of course on the Appellant to 
show that the Board should interfere with and adjust 
the decision. However, as with promotion appeals the 
decision is to be reviewed de novo on the basis of the 
evidence before the Board, not merely on the basis of 
whether the decision maker made the right decision on 
the evidence available to it at the time (cf: Colpitts v. 
Australian Telecommunications Commission (1986) 
201R 184). The process afforded by section 801 is such 
that the Commission, constituted by an Appeal Board, 
is given a greater license to substitute its own view." 

It is useful at this point to reproduce Section 44(2) of the 
Public Service Act 1978. 

"(2) An officer who is guilty of an offence under 
subsection (1) is, subject to this Act, liable to any 
one or more of the following penalties — 

(a) reprimand; 
(b) tranasfer to another office; 
(c) transfer to another department or, in the case 

of an officer in the Senior Executive Service, 

to a department or organisation other than the 
department or organization in which he was 
serving at the time of the offence; 

(d) a fine not exceeding $500; 
(e) reduction in salary; 
(f) reduction in classification; 
(g) requirement to resign; 
(h) dismissal." 

Ms Berger, who appeared for the appellant, urged the 
Board to consider a number of mitigating circumstances and 
to reduce the penalty imposed to one of demotion to a lower 
classification. She led no oral evidence, relying instead upon 
submissions which went to the appellant's previously 
unblemished record, his medical problems, his admission of 
guilt and payment of restitution, his not having claimed 
travelling allowance during twenty years at the school and 
the severity of the suffering imposed upon him and his 
family by the loss of his employment at age 51. 

It was drawn to the Board's notice that following the 
appellant's dismissal he had been charged with an indictable 
offence under the Criminal Code and had been fined $1000 
with $41 costs in the Court of Petty Sessions. Ms Smith 
submitted that the Court had been informed of the dismissal 
of the appellant from the Public Service. She drew attention 
to the decision of the Court of Criminal Appeal in Tan v. 
R ([1979] WAR p. 149) wherein their Honours made it quite 
clear that a term of imprisonment is appropriate for this type 
of offence, committed by a person in a position of trust. 

The clear inference in Ms Smith's submission is that the 
Court in imposing only a fine of $1000 had taken into 
account the effect of the appellant's loss of employment. 

It was common ground that the sequence of events did not 
bring Section 52 of the Public Service Act into play in these 
proceedings but Ms Smith submitted that the spirit of that 
section should provide some guidance to the Board in our 
consideration of this appeal. The section reads as follows: — 

"Conviction for an indictable offence 
52. Notwithstanding the provisions of The Criminal 

Code, where an officer during his or her period of 
service is convicted, on indictment or otherwise, 
of an indictable offence, or is convicted of such 
other offence that is prescribed in regulations or 
that is one of a class of offences so prescribed, in 
addition to any action or penalty ordered by a 
court in respect of the offence, the Commissioner 
may impose any one or more of the penalties 
referred to in section 44(2) except the penalties 
referred to in paragraphs (d), (e), and (f)." 

We were invited to the view that the Public Service Act 
dearly envisages, that an offence of the nature of stealing 
as a servant should result in a total severance of the 
employment relationship. It is for that purpose that the 
discretion of imposing a lesser penalty of a fine or demotion 
is removed from the Commissioner. The penalties encom- 
passed in S.44(2)(a), (b) and (c) are appropriate when there 
is no direct connection between the indictable offence and 
the duties of the officer. A conviction for dangerous driving 
causing death was suggested as an example of this other type 
of offence. 

Members of the Board considered carefully the position 
of the appellant in relation to superannuation entitlements. 
We were informed that he had transferred from the pension 
scheme to the lump sum scheme covered by the Government 
Employees Superannuation Act 1987. It is our understand- 
ing that there is no distinction drawn in the new Act between 
resignation and dismissal. The appellant does not forfeit his 
benefit entitlements accrued up to the date of dismissal. 
There is provision for them to be preserved and paid to him 
when he attains the age of 55 years. Had he been a member 
of the pension scheme the Board would have considered 
reducing his penalty to the extent that he be required to 
resign pursuant to S.44(2)(g) of the Act, because a dismissal 
leads to forfeiture of benefits under that scheme. 

We have not been persuaded that the decision of the 
Public Service Commissioner was harsh or unreasonable in 
all the circumstances nor that it should be modified in any 
way. The appeal is dismissed. 



Appearances: Ms K. Berger on behalf of the Appellant. 
Ms J.H. Smith (of Counsel) on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Paul Gesmundo 
and 

The Public Service Commissioner. 
No. PSAB 8 of 1991. 

PUBLIC SERVICE APPEAL BOARD. 
COMMISSIONER J.A. NEGUS - CHAIRPERSON. 

Mr N. SIVEWRIGHT-MEMBER. 
Mr P. KING-MEMBER. 

20 March 1992. 

HAVING heard Ms K.I. Berger on behalf of the Appellant 
and Ms J.H. Smith (of Counsel) on behalf of the Respondent, 
the Board, pursuant to the powers conferred under S.80I of 
the Industrial Relations Act 1979, hereby orders: — 

That the appeal be and is hereby dismissed. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Chairperson, Public Service Appeal Board. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

PAB No. 12 OF 1992. 
Between: 

Mrs K.L. Steer 
Recommended Applicant. 

and 
Mrs M.L. Zhu. 

Appellant. 
BEFORE THE PROMOTIONS APPEAL BOARD. 

This 6th day of April 1992. 

COMMISSIONER J.A. NEGUS - Chairperson 
MR J. WATTERSON-Member 

MR M. TUTTLE -Member. 

POSITION: Theatre Assistant, Level 2/3, Royal Perth 
Hospital 

Appearances: Mr S. Seeds appeared on behalf of the 
Recommended Applicant 

Mr K. Trainer appeared on behalf of the Appellant 

Reasons for Decision. 

THE COMMISSIONER: This is an appeal by Mrs Mai Li 
Zhu against the recommendation that Mrs K.L. Steer be 
appointed to the vacant position of Theatre Assistant — 
Level 2/3 at Royal Perth Hospital. 

It was the evidence of Ms McCormack, who convened the 
selection panel, that the appellant, Mrs Zhu had performed 
abysmally poorly during the selection interview. She had 
shown little comprehension of the questions being asked and 
as a result had been unable to demonstrate any capacity to 
satisfy several of the essential criteria. The panel was aware 
that she had acted for a considerable period in a theatre 
assistant position but they took the view that their task was 
to rank the applicants on the basis of the interview. For 
reasons of fairness, it was explained that experience was 
rated only as a desirable criterion and that is proper because 
equity principles demand that the essential criteria should 
not be structured so as to exclude suitable applicants. 

The Board is bound to follow the dictates of S.80ZA of 
the Industrial Relations Act and is thus required to consider 
special qualifications, aptitude for the discharge of the 
duties, as well as merit, diligence, experience and good 
conduct. 

The recommended applicant obviously convinced the 
selection panel of her ability to match all of the criteria and 
the onus rests squarely on the appellant to convince the 
Board not only that she can satisfy the criteria but also that 
she has a better claim to the promotion than the recom- 
mended applicant, Mrs Steer. 

Mrs Steer has ample experience in the cleaning services 
area of hospitals. She has three months as a theatre cleaner 
in Darwin Private Hospital, which experience is relevant, 
but not exactly comparable, because the duties did not 
include trolley preparation. There is also a countable period 
of about eight weeks as an Acting Theatre Assistant in the 
Cardiac Catheter Laboratory at R.P.H. The quality of the 
latter experience is supported by a written reference.Mr 
Trainer who appeared for the appellant claimed that her 
advantages lay in the areas of special qualifications, aptitude 
and experience. The special qualifications relate to the fact 
that Mrs Zhu had twenty years working in hospitals in 
China; she was a fully qualified medical practitioner in that 
country. Although, having been a doctor does not necessar- 
ily make one a more effective cleaner, working in a hospital 
theatre environment must have some relevance to a theatre 
assistant's duties. 

The stronger evidence in the appellant's case relates to her 
countable period of more than a year performing the precise 
duties of theatre assistant. Two well qualified witnesses 
were able to give direct, oral testimony, subject to 
cross-examination, of Mrs Zhu's ability or aptitude for the 
position. She has been able to perform the role in an above 
average, perhaps even exemplary, manner. Clearly her 
spoken and written English skills are adequate for the role. 

At the end of the day it is this Board's unanimous decision 
that the onus of establishing the better claim has been 
discharged, so the appeal is upheld. 

(Sgd.) J.A. NEGUS, 
Commissioner, 

Chairperson of the Board. 
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RECLASSIFICATION APPEALS' 

FILE NO. DATE DECISION EFFECTIVE FINALISATI 
LODGED DATE DATE 

PSA 21/90 24/4/90 Withdrawn 23/1/92 
PSA 45/90 24/5/90 Withdrawn 23/1/92 
PSA 96/90 15/6/90 Withdrawn 23/1/92 
PSA 140/90 20/9/90 Withdrawn 23/1/92 
PSA 3/91 13/2/91 Withdrawn 23/1/92 
PSA 75/91 16/9/91 Withdrawn 23/1/92 
PSA 78/91 16/9/91 Withdrawn 23/1/92 
PSA 79/91 16/9/91 Withdrawn 23/1/92 
PSA 83/91 16/9/91 Withdrawn 23/1/92 
PSA 84/91 16/9/91 Withdrawn 23/1/92 
PSA 94/91 29/10/91 Withdrawn 23/1/92 
PSA 98/91 13/11/91 Withdrawn 23/1/92 
PSA 99/91 13/11/91 Withdrawn 23/1/92 
PSA 138/90 20/9/90 Withdrawn 6/2/92 
PSA 139/90 20/9/90 Withdrawn 6/2/92 
PSA 141/90 20/9/90 Withdrawn 6/2/92 
PSA 142/90 20/9/90 Withdrawn 6/2/92 
PSA 143/90 20/9/90 Withdrawn 6/2/92 
PSA 144/90 20/9/90 Withdrawn 6/2/92 
PSA 145/90 20/9/90 Withdrawn 6/2/92 
PSA 146/90 20/9/90 Withdrawn 6/2/92 
PSA 147/90 20/9/90 Withdrawn 6/2/92 
PSA 148/90 20/9/90 Withdrawn 6/2/92 
PSA 149/90 20/9/90 Withdrawn 6/2/92 
PSA 118/91 4/12/91 Dismissed 12/2/92 
PSA 67/91 1/7/91 Dismissed 14/2/92 
PSA 100/90 15/6/91 Withdrawn 19/11/91 
PSA 106/90 15/6/91 Withdrawn 19/11/91 
PSA 107/90 15/6/91 Withdrawn 19/11/91 
PSA 64/91 31/5/91 Withdrawn 27/11/91 
PSA 70/91 30/7/91 Dismissed 9/12/91 
PSA 71/91 13/8/91 Dismissed 9/12/91 
PSA 257/88 11/8/88 Upheld by Consent 2/12/91 
PSA 72/91 14/8/91 Dismissed 29/11/91 
PSA 75/90 15/6/90 Withdrawn 10/12/91 
PSA 91/90 15/6/90 Withdrawn 10/12/91 
PSA 103/90 15/6/90 Withdrawn 10/12/91 
PSA 105/90 15/6/90 " Withdrawn 10/12/91 
PSA 55/90 15/6/90 Withdrawn 13/12/91 
PSA 59/91 18/4/91 Dismissed 16/12/91 
PSA 68/91 4/7/91 Upheld L3 4/7/91 16/12/91 
PSA 97/91 7/11/91 Dismissed 16/12/91 
PSA 73/91 11/9/91 Dismissed 16/12/91 
PSA 90/90 15/6/90 Withdrawn 19/12/91 
PSA 102/90 15/6/90 Withdrawn 19/12/91 
PSA 65/91 14/6/91 Dismissed 14/2/92 
PSA 107/91 21/11/91 Withdrawn 27/2/92 
PSA 92/91 23/10/91 Dismissed 5/3/92 
PSA 91/91 16/10/91 Appeal Up L4 5/3/92 10/3/92 
PSA 36/92 17/2/92 Withdrawn 17/3/92 
PSA 121/90 3/7/90 Dismissed 18/3/92 
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SCHOOL TEACHERS 
TRIBUNAL— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Hon. Minister for Education 

and 
Hon. Minister for Industrial Relations, intervening 

No. T 3 of 1991 
No. T 7 of 1991. 

Government School Tfeachers' Salaries Award (1981) 
Government School Teachers' General Conditions Award 

(1986) 
No. T A 1 of 1986. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER. 
MR L.J. McKINNON, DEPUTY MEMBER. 

28 January 1992. 
Reasons for Decision. 

THE CHAIRPERSON: Matter No. T 3 of 1991 is an 
application by the State School Teachers Union of W.A. 
(Inc.) [hereinafter 'the SSTU'] to vary the Government 
School Teachers' Salaries Award (1981) to increase the 
salary rates therein and to provide for the position of 
advanced skills teacher [hereinafter 'the AST']. 

Matter No. T 7 of 1991 is an application by the SSTU to 
vary the Government School Teachers' General Conditions 
Award (1986) to include provisions establishing rights and 
obligations for the parties to consult on industrial matters 
between them. 

The Hon. Minister for Education [hereinafter 'the 
Respondent'] consents to the applications. Indeed, to all 
intents and purposes the parties are jointly proceeding before 
the Tribunal to seek ratification of all the changes sought to 
the awards. 

Matter No. T 7 of 1991 is described by the parties as an 
incidental to the former in that it is necessary as a 
consequence of the agreement between the parties which 
gave rise to the application to vary the salaries award. Thus 
the parties rely on the merit of their submissions in Matter 
No. T 3 of 1991 for both applications. 

The federal Minister for Industrial Relations sought leave 
pursuant to section 30(2) of the Industrial Relations Act 
1979 to intervene to put a submission on Matter No. T 3 of 
1991 before the Commission. The ground on which that 
application was raised was public interest and concerns 
going to the education industry in Australia and funding 
obligations. 

That leave was granted. Those submissions, by leave, 
were presented in written form [hereinafter 'the Common- 
wealth submissions']. 

It is noted that Matter No. T 3 of 1991 is before the 
Tribunal as a 'special case' application pursuant to the Wage 
Fixing Principles arising out the 1989 State Wage Case [69 
WAIG 2913]. A 'special case' conference was held in 
accordance with the procedure therein. The bodies identified 
in section 50(10) were duly notified and relevant documen- 
tation of the claim now before the Tribunal was provided 
to them before the conference proceeded. Each of those 
bodies has notified the Commission that it has no further 
interest and did not wish to be heard on the claims. 

In essence these applications seek to give effect to an 
agreement reached between the parties following extensive 
negotiations. The terms of that agreement are before the 
Tribunal [Exhibit A;3]. The most crucial elements of this 44 
page document with supporting appendices involves accep- 
tance of an annual salary level of $38,000 to be incorporated 

in the award rates and an incorporation of a new 
classification, advanced skills teacher. 

It is a matter of record that these are aspects of teaching 
conditions now applying in other parts of Australia. And it 
is the case that the Commonwealth submissions detailed 
developments elsewhere and urged consistency of approach 
on these aspects of the education industry in particular. 

The advanced skills teacher classification elsewhere and 
in this case allows of the development of a policy of 
retention of experienced teachers in the class room with 
greater recognition in salary terms of the value of that. In 
practice it would aliow for better use of existing skills while 
removing to some extent the current and effectively 
inhibiting consequences of remuneration levels applying to 
experienced class room teachers through provision of an 
allowance. 

The salary rate of $38,000 sought to be incorporated is 
commonly said to be a "benchmark". The record shows that 
it is a level which in nearly all respects has been endorsed 
already by other tribunals across Australia. 

The history of the negotiations between the parties was 
fully canvassed in submissions as was the development of 
the current agreement in the context of that previously 
arrived at between the parties and implemented in a previous 
decision of this Tribunal. It is a matter of note that the 
negotiations between the parties, though protracted, were 
conducted appropriately. 

It is not necessary to reiterate here all the various parts 
of the agreement between the parties. In only one respect do 
we question the course adopted by them. That is detailed 
subsequently. Subject to that, we have concluded that the 
applications constitute a 'special case' which has merit and 
which fall within the Wage Fixing Principles. We have 
concluded too that the applications constitute a further 
adoption of an approach developing nationally and, given 
that end, a concomitant need for consistency. 

The only concern of the Tribunal arises from the last. The 
fundamental precept of the advanced skills teacher position 
is that such employees will be in the class room whereas in 
the absence of it they might otherwise be expected to move 
into administrative or other positions. The new position is 
dearly a matter of further career opportunity, but in the class 
room. 

The parties here see an application of the advanced skills 
teacher concept being applied in what they term 'key' 
teacher positions. The reason for this lies in the perceived 
need to meet some of the class room problems arising out 
of particular circumstances. Examples were cited. One is a 
need seen to result from the fact that country schools often 
have a high proportion of relatively inexperienced teachers. 
The parties see the application of the advanced skills teacher 
in the form of a designated 'key' teacher being established 
in such schools whose duties would include a mentoring 
role. To this end the parties have agreed on an allocation of 
.2 of total school time as non-teaching. 

The merit of shoring up class room teaching experience 
or meeting or pre-empting perceived current class room 
disadvantages or improving on class room outcomes through 
advanced skills teachers is not questioned at all by the 
Tribunal. But two aspects of its application as proposed here 
are. Both concern the agreement for a proportion of 
non-teaching time to apply to 'key' teachers. 

The Tribunal considers that the designation of work time 
as non-teaching could be construed as a diminution of the 
essential concept of the advanced skills teacher. Thus, while 
acknowledging the parties' explanations by example, we 
would see such ends as being meant by a designation of such 
time as absence from the teaching of specific classes by such 
a teacher but for all such time to involve work within the 
class room (eg. in a mentor capacity) or work directly 
relevant to that mentor role. This last would preclude, in our 
view, the carrying out of administrative tasks in the 
nominated role. 

The Tribunal also considers that the parties' agreement 
to specify .2 of school time for 'key' teachers across the 
system raises questions of equity when it is recognised that 
senior staff in schools, such as principals and deputy 



principals, have time prescribed for duties other than 
teaching but which time is set by having regard for the needs 
of the particular school. The establishment of 'key' teacher 
positions it was said would be on a school needs basis. It 
seems then to the Tribunal that by adopting a fixed 
allocation of such time for 'key' teachers, anomalies may 
be created when regard is had for the staff arrangements for 
particular schools. We would see it appropriate that time 
away from his or her specific class room by a 'key' teacher 
to be set on a school needs basis; with .2 of work time to 
be the limit of such time in any instance. 

These concerns were raised with the parties at the 
conclusion of the hearing. Clearly, to satisfy them the parties 
would need to amend the wording of their agreement 
somewhat to accommodate these conclusions. We are 
conscious of the fact of a detailed agreement before us and 
in recognition of this see it appropriate for the parties to 
consider their respective positions in the light of our 
conclusions with a view to amending the terms of their 
agreement. Should that occur then such agreed amendments 
should be submitted to the Tribunal before the final 
determination of the orders in these claims. In the event that 
such does not occur then the Tribunal puts the parties on 
notice that it will give consideration (subject only to any 
further hearing warranted pursuant to section 27(1) of the 
Act) to including provisions within the schedules to any 
orders which issue so as to meet its concerns. 

Subject to the foregoing, orders will be made varying the 
two awards as sought with an operative date of the first pay 
period commencing on or after 24 December 1991. 

10 March 1992 
In reasons which issued on 28 January 1992 the Tribunal 

identified some concerns about the terms of the agreement 
between the parties so far as it went to a specification of time 
release for teachers to be designated as "Key Teachers". On 
4 March 1992 Matter No. T 3 of 1991 was further listed to 
hear the parties on these aspects. 

At that time the parties advised that they had endeavoured 
to meet the concerns of the Tribunal by amending the terms 
of part of their agreement. These changes more clearly 
identified "Key Teachers" as carrying out the same duties 
as Senior Teachers. And they more clearly identified those 
Key Teachers as carrying out their mentor, leadership and 
professional development roles directly with other teachers 
for part of the teaching time. The time allowed was now to 
be up to .2 of total teaching time depending on the needs of 
teachers in the particular school. 

The funding of relief teachers for this purpose is to be the 
responsibility of the State. The reason for the parties 
adopting this course was emphasized as being the fact of the 
current difficulties in ensuring that inexperienced teachers 
posted to country schools have more readily available a level 
of professional support; the onus for which otherwise falls 
almost totally on the school administrations. The problem 
is really the higher proportion of young, inexperienced 
teachers in country schools. This means is expected to 
redress the balance. 

We accept the merit of this proposed course in the interest 
of a better provision of education delivery in the more 
remote parts of the State. 

The amended terms of the parties' agreement is recorded 
in the transcript of proceedings on 4 March 1992. There is 
no need to reiterate it here. The parties' agreement as 
amended satisfies the Tribunal's concerns. 

The Government School Teachers' Salaries Award (1981) 
is varied as sought. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Hon. Minister for Education 

and 
Hon. Minister for Industrial Relations, intervening 

No. T 3 of 1991. 
Government School Teachers' Salaries Award (1981). 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL- 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER. 
MR L.J. McKINNON, DEPUTY MEMBER. 

4 March 1992. 
Order. 

HAVING heard Ms L. Heap and Ms P. Byrne on behalf of 
the Applicant, Mr R. Farrelly and later Mr J. Ayling on 
behalf of the Respondent and with Ms R. Allen making 
written submission on behalf of the Hon. Minister for 
Industrial Relations, intervening, now therefore the Govern- 
ment School Teachers Tribunal pursuant to the powers 
conferred by the Industrial Relations Act 1979, and by 
consent, hereby orders — 

That the Government School Teachers' Salaries 
Award (1981) as amended shall be further varied in 
accordance with the following Schedule with effect 
from the beginning of the first pay period commencing 
on or after the 24th day of December 1991. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Chairperson, Government School Teachers Tribunal. 

Schedule. 
1. Division 2 —Ministry of Education: Delete Part 

I —General of this division and insert the following in lieu 
thereof: 

Part I —General 
The pay rates set out in this Division shall apply to 

teachers, except those employed in TAFE, on and from 
3 January 1992. 

2. Division 2 —Ministry of Education: Delete Part 
III —Salaries of this division and insert the following in lieu 
thereof: 

Part III — Salaries 
(1) The following Salary Scales shall be paid to 

teachers employed in the Ministry of Education 
according to their qualifications, experience and 
position. 

Table 1 —Teachers and School Administrators 
Level Salary 

Per 
Annum 

Level 1 

Teachers 
Lecturers (Senior Colleges) 
Level 2 

Teachers 
Lecturers (Senior Colleges) 
Level 3 

20 797 
21 899 
23 184 
24 202 
25 794 
27 337 
29 351 
30 693 
32 878 

33 900 
35 321 
38 000 

40 763 
42 347 
44 141 
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Principal of Primary School (> 100 students) 
Principal of Education Support School (> 40 
students) 
Principal of Agricultural School/College (> 40 
students) 
Deputy Principal District High School (Secon- 
dary) 
Deputy Principal District High School (Primary) 
(> 200 students) 
Deputy Principal of Primary School 
Programme Co-ordinator (Primary) — Distance 
Education 
Head of Department—Secondary Schools (previ- 
ously known as Senior Teacher) 
Programme Co-ordinator—(previously limited 
tenure Senior Teacher positions) 
Senior Lecturer — Senior College 
Deputy Principal Education Support School (> 40 
students) 
Level Salary 

Per 
Annum 

$ 
Level 4 46 109 

47 340 
48 572 

Principal of Agricultural School (40 to 80 stu- 
dents) 
Principal of Primary School (100 to 300 students) 
Principal of Education Support School (40 to 80 
students) 
Deputy Principal High and Senior High Schools 
(Provided that Deputy Principals of High and 
Senior High Schools with an enrolment of > 600 
students may progress to the minimum of Level 
5) 
Deputy Principal District High School (Primary) 
(> 200 primary students) 
Deputy Principal Agricultural College (> 80 
students) 
Deputy Principal — Distance Education 
Head of School —Senior College 
Level 5 50 331 

52 018 
53 709 

Principal of Primary School (301 to 700 students) 
Principal of District High School (150 to 450 
students) 
Principal of Agricultural College (> 80 students) 
Principal of Education Support School (> 80 
students) 
Vice Principal — Distance Education 
Deputy Principal — Senior College 
Level 6 56 533 

58 224 
59 911 

Principal High and Senior High School 
Principal of Primary School (> 700 students) 
Principal of District High School (> 450 students) 
Principal — Distance Education Centre 
Principal of Senior College 

(2) (a) Teachers who possess an approved qualifica- 
tion shall be placed on the salary scale as 
follows — 

(i) Three year trained teacher—Level 1, 
Point 4; 

(ii) Four year trained teacher—Level 1, 
Point 5; 

(iii) Five year trained teacher—Level 1, 
Point 6; 

provided that teachers who possess ap- 
proved qualifications in excess of those 
specified above may be placed on the salary 
scale at the discretion of the Chief Executive 
Officer. 

(b) Teachers who do not possess an approved 
qualification may be placed on salary points 
lower than those specified in paragraph (a) of 
this subclause at the discretion of the Chief 
Executive Officer. 

(c) On first appointment to the Ministry, other 
than directly from a teacher training institu- 
tion, teachers may be placed on the appropri- 
ate salary scale in Level 1 or 2 as determined 
by the Chief Executive Officer having regard 
for their qualifications and experience. 

(3) Progression from Level 1 to Level 2 will be 
subject to attainment of a four year trained 
qualification, except that the Chief Executive 
Officer may allow a three year trained teacher to 
progress to Level 2 subject to the transitional 
provisions in Part V of this Division. 

(4) A teacher who has not had a satisfactory report 
may not advance further than three annual 
increments from the salary point of appointment. 

(5) An unqualified teacher may not proceed beyond 
Level 1, point 6, except that the Chief Executive 
Officer may at his/her discretion, and under such 
terms as he/she thinks fit, allow an unqualified 
teacher to progress to Level 1, point 8. 

(6) Teachers, Level 1 and 2 who have added to their 
qualifications after appointment may be given 
accelerated progression subject to the following 
restrictions — 

(a) Unqualified teachers appointed to the Minis- 
try from a teacher training institution who 
obtain approved teaching qualifications 
within a period of three years after leaving 
the teacher training institution shall be placed 
on the same salary point as their contempo- 
raries who were appointed with completed 
qualifications. 

(b) Unqualified teachers other than those re- 
ferred to in paragraph (a) of this subclause on 
gaining approved teaching qualifications 
shall advance one increment. 

(c) A two year trained teacher who obtains the 
qualifications of a three year trained teacher 
shall advance one increment but shall not 
proceed beyond the maximum of Level 1. 

(d) A three year trained teacher who obtains the 
qualifications of a four year trained teacher 
shall advance one increment. 

(e) A four year trained teacher who completes a 
course of higher study, approved by the Chief 
Executive Officer, leading to an award such 
as Doctoral Degree, Master's Degree or 
approved Graduate Diploma, shall advance 
one increment but shall not proceed beyond 
the maximum of Level 2 (provided that only 
one increment can be obtained under this 
subclause). 

(7) Positions shall be placed in Table I according to 
the classification determined for the school they 
are in pursuant to Regulations 162, 163, 180 and 
180A of the Education Act Regulations 1960. 

Table II —Education Officers 
Salary 

Per 
Annum 

Level 1 
Education Officer 
School Support Officer 
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Level 2 
Education Officer 

Level 3 
Senior Education Officer 
Consultant 

Salary 
Per 

Annum 

42 321 
43 905 
45 699 

47 667 
48 898 
50 130 

Table III- 
Level 

Level 1 

- School Development Officers 
Salary 

Per 
Annum 

$ 
29 853 
31 620 
33 383 
35 150 
36 909 
38 673 
39 984 

Table IV — Counselling Assistants 
Level Level Salary 

Per 
Annum 

$ 
21 298 
22 585 
23 850 
25 128 
26 631 
28 179 
29 769 
31 367 
32 744 
34 116 
35 507 

No new appointments will be made to this salary table 
from 1 July 1990. 

Table V—Guidance Officers 
Level Salary 

Per 
Annum 

$ 
Guidance Officer, Grade II 23 445 

24 741 
26 016 
27 287 
28 854 
30 446 
32 045 
33 641 
35 022 
36 407 
37 797 

Guidance Officer, Grade I 37 915 
38 612 
39 312 
40 009 
40 710 

No new appointments will be made to this salary table 
from 1 July 1990. 

Guidance Officer, Grade I 

Table VI — School Psychologists 
Level 

Level 1 
School Psychologist (Provisional) 
School Psychologist 

Salary 
Per 

Annum 
$ 

28 378 
30 142 
31 909 
33 672 
35 435 

Level 2 
School Psychologist 

Level 3 
Senior School Psychologist 

Level 4 
Principal School Psychologist 

Salary 
Per 

Annum 

37 198 
38 965 
40 550 
42 138 

44 673 
45 687 
46 702 

48 112 
49 111 
50 130 

(1) School Psychologists, Level 1 shall progress to 
School Psychologist, Level 2 on having met the 
following — 
(a) Full registration status with the Psycholo- 

gists Board of Western Australia; and 
(b) Having served twelve months on the maxi- 

mum of School Psychologist, Level 1. 
(2) A teacher on Table I wishing to transfer to the 

School Psychology Service shall transfer to the 
closest salary higher, plus one increment, to the 
maximum of Level 2 of Table VI. A teacher who 
transfers to a salary in Level 2, Table VI shall be 
deemed to be Level 1, Table VI for all purposes 
other than salary. 

General 
(1) Salaries shall be paid fortnightly by direct funds 

transfer to the credit of an account nominated by 
the teacher at a bank, building society or credit 
union approved by the Under Treasurer or an 
accountable officer. Provided that where such 
form of payment is impractical or where some 
exceptional circumstances exist, and by agree- 
ment between the Chief Executive Officer and the 
Union, payment may be made by cheque. 

(2) (a) The fortnightly salary of all teachers, both 
permanent and temporary shall be calculated 
as follows — 

annual salary ^ 12 
313 

(rounded off to the nearest cent) 
(b) The daily rate of salary for any teacher is 

calculated as follows — 
annual salary 12 
  X 

313 10 
(rounded off to the nearest cent) 

(3) Part-time teachers shall — 
(a) Receive entitlements calculated on a pro rata 

basis in the proportion that the number of 
hours or days worked bears to full-time. 

(b) Work for such period of time as is in inverse 
proportion to the part-time hours of duty 
before being eligible for an increment in 
basic salary or additional payment. 

(4) Subject to the provisions of regulation III of the 
Education Act Regulations 1960 periods of not 
less than four months of acting or relieving duty 
regardless of any break in continuity will be 
credited as service in the higher duty position for 
annual increments where such apply. 

(5) Temporary teachers who teach for at least five 
consecutive working days but less than a continu- 
ous period of four weeks shall be paid a loading 
of 20 per cent of their salary. 
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(6) Unless specifically provided for in this award, 
progression through the increments within levels 
shall be by annual increment and shall be 
dependent upon satisfactory service. 

(7) Automatic deductions for salary overpayments 
can be made in the circumstances described in the 
schedule below: 

Nature of Overpayment 
Description 

1. Reduction in hours 
worked/changes to 
part time fraction. 

Time Advice Received 
at Central Office 

1.1 During current 
pay period but 
after the pay 
cut off date. 
1.2 Prior to cut off 
date of the next 
pay period. 
1.3 After the cut 
off period of 
the next pay 
period. 

2. Leave without pay 
(eg. sick leave 
not due). 

3. Cessation of 
allowances. 

4. Ministry errors (all 
cases) 

Advice received 
too late for 
current pay 
adjustment. 

Advice received 
too late for 
current pay 
adjustment. 

Recovery Procedures 

Automatic deduction 
from next pay. 

Automatic deduction 
from next pay. 
Recover at a fortnightly rate 
equal to that over which the 
overpayment occurred, sub- 
ject to the recovery rate not 
exceeding 0.2 of the reduced 
new fortnightly gross rate un- 
less: 0 the employee authorises re- 
payment over a shorter pe- 
riod; or 
• due to hardship, the em- 
ployee negotiates repay- 
ments over a longer period (a 
debit note is to be raised). 
Start recovery from 
the next available 
pay, but restrict 
deduction to a maximum of 
0.2 of the fortnightly gross 
pay and each subsequent 
gross pay until recovery is 
completed. 
As in 1.3 above. 

If the error is 
attributable to Ministry opera- 
tional error, and the employee 
has disclosed all relevant fac- 
tual information, a debit note 
is to be raised and a suitable 
repayment rate negotiated 
with the employee. 

3. Division 2 —Ministry of Education: Delete Part 
IV — Allowances of this division and insert the following in 
lieu thereof: 

Part IV—Allowances 
The allowances and additional payments provided in 

this Part apply to the following teachers while they are 
engaged in carrying out the duties as stated. 
Band 1 — $ 558 per annum 

• Responsibility for school bus services (1-5 
buses) 

• Teacher of mentally/physically handicapped 
in Education Support Units 

• Special Responsibility Allowance 1 
Band 2 —$1 116 per annum 

• Responsibility for school bus services (6-10 
buses) 

• Teacher of mentally/physically handicapped 
in Education Support Centres and Schools 

• Teacher at Remote Community Schools, as 
determined by the Chief Executive Officer 

• Teacher at the Distance Education Centre 
• Special Responsibility Allowance 2 

Band 3 —$1 674 per annum 
• Responsibility for school bus services (11-15 

buses) 
• Teachers engaged in supervisory duties at 

residential wings 
• Special Responsibility Allowance 3 

Band 4—$2 232 per annum 
• Responsibility for school bus services (16 or 

more buses) 
• Youth Education Officer 
• District Youth Officer 
• Principal of a school with residential wing 
• Special Responsibility Allowance 4 

Advanced Skills Teacher—$1 200 per annum 
• Senior Teacher 
• Key Teacher 

(1) Allowances under this Part are not mutually 
exclusive, provided that a teacher shall only 
be entitled to receive one Special Responsi- 
bility Allowance. 

(2) The responsibility for school bus services 
shall be vested in the school Principal 
provided that this may be delegated to a 
Deputy Principal who shall then be entitled 
to payment of the appropriate allowance in 
lieu of the Principal. 

(3) (a) A teacher who is directed to undertake 
internal relief work during the minimum 
time set aside for release from face-to- 
face teaching shall be paid the following 
rates (calculated as annual salary di- 
vided by 1673.45, except that Level 1 
rates shall equal at least the hourly rate 
for Level 1 Point 8)— 

Salary Grade Hourly Rate 
Level 1, Point 4 18.34 

" 5 18.34 
" 6 18.34 
" 7 18.34 

Salary Grade 
Level 2, Point 1 

" 2 
" 3 

Hourly Rate 
18.34 
18.34 
18.34 
18.34 
18.34 
19.65 

Hourly Rate 
20.26 
21.11 
22.71 

(b) Payments for such work shall be made 
four times per year. 

4. Division 2 —Ministry of Education: In Part V — 
Transitional Provisions of this division, insert the following 
new subclauses (8) and (9) immediately following subclause 
(7): 

(8) Advanced Skills Teachers 
(a) Key Teachers 

(i) Subject to subclause (2) of this clause, 
key teachers will be appointed in areas 
of need for a period of three years. 

(ii) Key teachers will be introduced from 
second semester 1992. For 1992 key 
teachers will be appointed from staff in 
the individual schools allocated key 
teachers. Such appointments will be an 
interim measure for 1992 only, with full 
implementation in 1993. 

(iii) Key teachers will not be eligible to 
apply for promotion until the third year 
of their appointment. 

(b) Senior Teachers 
(i) The selection process in schools for 

senior teachers may commence in 
schools to enable recommendation for 
appointment from the start of second 
semester 1992. 

(ii) Senior teacher status for individual 
teachers will be coordinated and ap- 
proved centrally. 

(iii) Where approved, appointments will 
apply from the first pay period com- 
mencing on or after the date of the 
school selection panel's recommenda- 
tion that a particular teacher be granted 
senior teacher status. 

(iv) Applicants must be at Level 2 of the 
salary scale and must have completed a 
total of at least fifteen (15) years 
full-time equivalent service. 

(v) Full-time equivalent service, for the 
purposes of this subclause, includes all 
full and part-time employment recogni- 
sed by the Ministry, but does not include 
employment as a relief teacher. 
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(vi) Senior teachers will be appointed for a 
term of three years. 

(9) Access of Three Year Trained Teachers to Level 
2 Salaries 
(a) On and from 1 February 1992, until 11 July 

1998, any teacher with three year trained 
status (including a two year trained teacher 
with ten (10) years service) who has com- 
pleted at least fifteen (15) years full-time 
equivalent service, may apply to proceed to 
Level 2. Full-time equivalent service, for the 
purposes of this subclause, includes all full 
and part-time employment recognised by the 
Ministry, but does not include employment 
as a relief teacher. 

(b) Teachers seeking access to Level 2 salaries 
subsequent to 11 July 1998 must have 
completed the qualifications of a four year 
trained teacher. 

(c) A teacher with three year trained status who 
proceeds to Level 2 after completing at least 
fifteen (15) years full-time equivalent service 
shall progress through the increments in 
Level 2 by biennial increments, but may not 
proceed beyond Level 2, point 2, except as 
provided in paragraph (d) of this subclause. 

(d) A teacher with three year trained status who 
successfully completes a three year term of 
appointment as a Senior Teacher, and who is 
re-appointed for a second three year term, 
shall progress by biennial increment to Level 
2, point 3 and attain four year trained status 
for salary purposes only. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Hon. Minister for Education 

Hon. Minister for Industrial Relations, intervening. 
No. T 7 of 1991. 

Government School Teachers' General Conditions Award 
(1986) 

No. T A 1 of 1986. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

MS N.F. REEVES, MEMBER. 
MR L.J. McKINNON, DEPUTY MEMBER. 

10 March 1992. 
Order. 

HAVING heard Ms L. Heap on behalf of the Applicant, Mr 
R. Farrelly on behalf of the Respondent, now therefore the 
Government School Teachers Tribunal pursuant to the 
powers conferred by the Industrial Relations Act 1979, and 
by consent, hereby orders— 

That the Government School Teachers' General 
Conditions Award (1986) as amended be further varied 
in accordance with the following Schedule with effect 
from the beginning of the first pay period commencing 
on or after the 24th day of December 1991. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner, 

Chairperson Government School Teachers Tribunal. 

Schedule. 
1. Clause 2. —Arrangement: Immediately after the num- 

ber and title "8. Trade Union Training Leave" insert the 
following: 

9. Grievance Resolution Procedures 
Part I —Purpose 
Part II —Principles 
Part III — Structure 
Part IV — Operations 

2. Clause 8. —Trade Union Training Leave: Immediately 
following this clause insert a new clause as per the 
following: 

9. —Grievance Resolution Procedures. 

Part I — Purpose. 
The grievance resolution procedures set out in this 

section shall apply to teachers except those employed 
in TAPE, and shall cover all grievances except disputes 
related to conditions of employment (including entitle- 
ments to salary, leave and the like), as well as disputes 
related to Equal Employment Opportunity and Occupa- 
tional Health and Safety which are covered by specific 
Acts and Regulations. 

Part II — Principles. 
In dealing with grievances the following principles 

should be fundamental: 
• grievances should be discussed and resolved 

within a general framework of co-operation 
which emphasises prevention rather than 
cure; 

• grievances should be handled as far as 
possible using the normal management struc- 
ture; 

• resolution of grievances should occur at the 
lowest possible level eg. where a grievance 
arises at the school level it should also be 
resolved at this level; 

• resolution of grievances should occur as 
quickly as possible to avoid the negative 
effects of on going problems at the work 
place; and 

• joint management/union consultative mecha- 
nisms should be actively promoted at all 
levels as a means of achieving shared 
objectives through co-operation. 

Part III — Structure. 
(1) Principal 

The Principal has administrative and oper- 
ational responsibility for the school. 

Accordingly the Principal shall have the 
right to not accept the conclusions of the 
consultative committee provided that spe- 
cific reasons are given to the aggrieved 
person and to the consultative committee for 
such action. Such action by the Principal 
shall not preclude the aggrieved party from 
pursuing the matter further if the grievance 
still exists. 

(2) School Consultative Committee 
The school consultative committee is the 

body which is closest to the sources of 
grievances. It should be made up of the 
Principal and one other senior level teacher 
nominated by the Principal, plus the school 
site Union representative and one other 
teaching staff member elected by the school 
staff. Each member of the committee may 
nominate a deputy member to attend in his 
or her stead, except that the elected staff 
member shall have a deputy elected by the 
school staff. 
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In the case where there is no school site 
Union representative or where that person is 
the Principal, the position should be taken by 
another Union member from that school who 
is nominated by the President of the Union, 

(3) District Consultative Committee 
The district consultative committee should 

be made up of the District Superintendent 
and one Union member nominated by the 
President of the Union. 

(4) Agreement Implementation Committee 
This is the central body and should contain 

one Ministry industrial relations representa- 
tive, one other appropriate level Ministry 
nominee as well as a Union industrial 
representative and a nominee of the President 
of the Union. 

Part IV—Operations. 
(1) The instigation of the grievance procedure in 

the first instance, and subsequent referral 
from school to district and central levels, is 
the responsibility of the aggrieved party and 
such party must act within three weeks of 
circumstances occurring from which the 
grievance arises. 

Where a teacher has a grievance with his 
or her Principal, the teacher shall be entitled 
to raise the grievance with the relevant 
District Superintendent. 

(2) Stage One (School Level) 
Where a grievance arises at the school 

level, an attempt should be made by the 
aggrieved party and the immediate superordi- 
nate to resolve the grievance. Consultation 
with senior school staff and, if necessary, 
officers at the district or central level may 
take place as part of the normal management 
process in order to resolve the matter. 

Equally, information or advice may be 
sought from Union representatives at the 
school or central level where appropriate for 
quick resolution of the matter. 

(3) Stage Two (School Level) 
At this stage, the matter should be consid- 

ered formally by the school consultative 
committee within five working days of its 
receipt. The aggrieved party may nominate 
and be accompanied by a support person, at 
this and any subsequent stage. 

(4) Stage Three (District Level) 
If the aggrieved party is not satisfied, the 

District Superintendent should move quickly 
to return the matter to the school level, by 
either resolving the issue or agreeing to move 
it to a more appropriate stage in the hierar- 
chy. 

Again, advice from the appropriate people 
in the Ministry or the Union may be sought 
in order to resolve the matter. 

(5) Stage Four (District Level) 
At this stage, the matter should be consid- 

ered formally by the district consultative 
committee. As this is the last chance to 
prevent escalation to a central level, the 
Committee should investigate the extent and 
nature of the disputation and attempt to 
resolve the grievance within fourteen work- 
ing days unless agreed otherwise by the 
parties. 

(6) Stage Five (Central Level) 
The central office consultative committee 

at this stage should attempt to resolve the 
issue to a point where it can logically be 

handed back to the district or school to 
implement. 

(7) Stage Six (Central Level) 
Where the central office consultative com- 

mittee cannot resolve the issue, the matter 
may be referred as a final resort to the Chief 
Executive Officer of the Ministry and the 
President of the Union, or their nominees. 

Where a grievance with system wide 
ramifications arises, the Union or Ministry 
are at liberty to raise the matter with the 
central office consultative committee in their 
own right and bypass the earlier stages. 

In the operation of this grievance resolu- 
tion procedure, the parties recognise the right 
of teachers and school administration to 
approach Union or Ministry personnel for 
advice or assistance without any repercus- 
sions. 

NOTICES— 
Union matters— 

NO. 227 OF 1992. 
NOTICE is hereby given of an application under the 
Industrial Relations Act 1979, by The State School 
Teachers' Union of W.A. (Incorporated) for an alteration to 
Rule 3. — Membership and Rule 4. —Entitlements, in the 
following terms: — 

(i) Insert after sub-rule (f) of Rule 3 the following 
new sub-rule: — 
(g) Appointed Members: Any employee of the 

SSTUWA appointed to a position as General 
Secretary, Industrial Advocate, Industrial 
Organiser, Librarian, Industrial Research 
Officer or Women's Officer. 

(ii) Insert after sub-rule (f) of Rule 4 the following 
new sub-rule: — 
(g) Appointed Members: shall be entitled to all 

rights, privileges and benefits of membership 
of this Union, except 

(i) the right to attend Conference as a 
delegate, and 

(ii) the right to stand for office. 
The existing rules 3 and 4 and the proposed new rules 3 

and 4, incorporating the amendments, are set out below: — 
Existing Rule: 

3. —Membership. 
The State School Teachers' Union of W.A. (Incorpo- 

rated) shall consist of an unlimited number of persons 
employed or usually employed in the following 
categories: — 

(a) Full Members: 
(i) Teachers employed by the Education 

Department of Western Australia or by 
any institution providing technical and 
further education in Western Australia 
and teachers employed in pre-school 
centres in Western Australia provided 
that such teachers hold or are enrolled 
for the purpose of obtaining a teaching 
academic qualification. 

(ii) Any person employed by any of the 
employers or in any of the places 
referred to in sub-rule (a)(i) of this Rule 
who is employed as an education offi- 
cer, guidance officer, counsellor or 
demonstrator. 
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(iii) Teachers employed in a temporary 
capacity by a technical and further 
education institution. 

(iv) Teachers employed by and in a Commu- 
nity College in Western Australia. 

(v) Any person elected or appointed to an 
office in the State School Teachers' 
Union of Western Australia. 

(b) Honorary Life Members: Any teacher or any 
employee of the Union who has rendered 
long and meritorious service to the Union 
may, upon retirement, be appointed as an 
Honorary Life Member. For the purpose of 
such an appointment it shall be necessary that 
nominations be received and approved by the 
Executive and published in the W.A. Teach- 
ers' Journal or The Western Teacher at least 
three months prior to the opening of Confer- 
ence. 

(c) Honorary Members: Exchange teachers who 
are members of a teachers' organisation in 
the State or country from which they have 
come and unemployed teachers may be 
appointed by the Executive as Honorary 
Members of this Union. 

(d) Special Category Membership: Persons who 
are not trained teachers but who because of 
their special expertise are placed in charge of 
a class in any area of the educational service 
may become Special Category Members. 

(e) Retired Teacher Members: Teachers retired 
from the Education Department of W.A. 
because of age or invalidism may be admit- 
ted as Retired Teacher Members at the 
discretion of the Executive. 

(f) Associate Members: The following persons 
are eligible: — 

(i) Retired employees of the Union. 
(ii) Former members, including all catego- 

ries who are not eligible for any other 
form of membership. 

Proposed Rule: 

3. —Membership. 
The State School Teachers' Union of W.A. (Incorpo- 

rated) shall consist of an unlimited number of persons 
employed or usually employed in the following 
categories: — 

(a) Full Members: 
(i) Teachers employed by the Education 

Department of Western Australia or by 
any institution providing technical and 
further education in Western Australia 
and teachers employed in pre-school 
centres in Western Australia provided 
that such teachers hold or are enrolled 
for the purpose of obtaining a teaching 
academic qualification. 

(ii) Any person employed by any of the 
employers or in any of the places 
referred to in sub-rule (a)(i) of this Rule 
who is employed as an education offi- 
cer, guidance officer, counsellor or 
demonstrator. 

(iii) Teachers employed in a temporary 
capacity by a technical and further 
education institution. 

(iv) Teachers employed by and in a Commu- 
nity College in Western Australia. 

(v) Any person elected or appointed to an 
office in the State School Teachers' 
Union of Western Australia. 

(b) Honorary Life Members: Any teacher or any 
employee of the Union who has rendered 
long and meritorious service to the Union 

may, upon retirement, be appointed as an 
Honorary Life Member. For the purpose of 
such an appointment it shall be necessary that 
nominations be received and approved by the 
Executive and published in the W.A. Teach- 
ers' Journal or The Western Teacher at least 
three months prior to the opening of Confer- 
ence. 

(c) Honorary Members: Exchange teachers who 
are members of a teachers' organisation in 
the State or country from which they have 
come and unemployed teachers may be 
appointed by the Executive as Honorary 
Members of this Union. 

(d) SpeciaL Category Membership: Persons who 
are not trained teachers but who because of 
their special expertise are placed in charge of 
a class in any area of the educational service 
may become Special Category Members. 

(e) Retired Teacher Members: Teachers retired 
from the Education Department of W.A. 
because of age or invalidism may be admit- 
ted as Retired Teacher Members at the 
discretion of the Executive. 

(f) Associate Members: The following persons 
are eligible: — 

(i) Retired employees of the Union. 
(ii) Former members, including all catego- 

ries who are not eligible for any other 
form of membership. 

(g) Appointed Members: Any employee of the 
SSTUWA appointed to a position as General 
Secretary, Industrial Advocate, Industrial 
Organiser, Librarian, Industrial Research 
Officer or Womens' Officer. 

Existing Rule: 

4. —Entitlements. 
(a) Full Members shall be entitled to all rights, 

privileges and benefits of membership of this 
Union. 

(b) Honorary Life Members shall be entitled to 
all rights, privileges and benefits available to 
full members except that they shall not stand 
for office. 

(c) Honorary Members shall have the same 
rights and privileges as full members except 
that they shall not be entitled to be repre- 
sented at Conference or to hold Union office 
or to vote in elections for Union office. 

(d) SPECIAL CATEGORY MEMBERS shall 
have the same rights and privileges as full 
members except that they shall not be 
entitled to form a branch, hold Union office, 
or vote at elections for a Union office. 

(e) RETIRED TEACHER MEMBERS shall not 
be eligible to stand for election to an office 
of the Union or to vote at such an election but 
shall be entitled to all other rights, privileges 
and benefits of membership except as other- 
wise provided by this Constitution and 
provided that the use of the facilities at Union 
headquarters shall be by decision of the 
Executive. 

(f) ASSOCIATE MEMBERS of the Union shall 
not be entitled to be represented at Confer- 
ence, nor be eligible to stand for election to 
an office of the Union, nor to vote at such 
elections, nor receive industrial assistance 
but shall be entitled to use the facilities at 
Union headquarters and have other social 
benefits as decided by Executive from time 
to time. 
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Proposed Rule: 

4. Entitlements. 

(a) FULL MEMBERS shall be entitled to all rights, 
privileges and benefits of membership of this 
Union. 

(b) HONORARY LIFE MEMBERS shall be entitled 
to all rights, privileges and benefits available to 
full members except that they shall not stand for 
office. 

(c) HONORARY MEMBERS shall have the same 
rights and privileges as full members except that 
they shall not be entitled to be represented at 
Conference or to hold Union office or to vote in 
elections for Union office. 

(d) SPECIAL CATEGORY MEMBERS shall have 
the same rights and privileges as full members 
except that they shall not be entitled to form a 
branch, hold Union office, or vote at elections for 
a Union office. 

(e) RETIRED TEACHER MEMBERS shall not be 
eligible to stand for election to an office of the 
Union or to vote at such an election but shall be 
entitled to all other rights, privileges and benefits 
of membership except as otherwise provided by 
this Constitution and provided that the use of the 
facilities at Union headquarters shall be by 
decision of the Executive. 

(f) ASSOCIATE MEMBERS of the Union shall not 
be entitled to be represented at Conference, nor be 
eligible to stand for election to an office of the 
Union, nor to vote at such elections, nor receive 
industrial assistance but shall be entitled to use the 
facilities at Union headquarters and have other 
social benefits as decided by Executive from time 
to time. 

(g) APPOINTED MEMBERS shall be entitled to all 
rights, privileges and benefits of membership of 
this Union, except 

(i) the right to attend Conference as a delegate, 
and 

(ii) the right to stand for office 

Any person who objects to the registration of 
the rule change and who having given notice of 
that objection within the time and in the manner 
prescribed by the Industrail Relations Commis- 
sion Regulations 1985 as amended, satisfies the 
Full Bench that he has a sufficient interest in the 
matter, may appear and be heard in objection to 
the application. 

The matter has been listed before the Full 
Bench on the 8th day of June 1992. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

OCCUPATIONAL HEALTH, 

SAFETY AND WELFARE ACT— 
Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Occupational Health, Safety and Welfare Act 1984. 
Commissioner for Occupational Health, 

Safety & Welfare 
and 

Federated Miscellaneous Workers' Union 
of Australia, WA Branch and the 
Silver Chain Nursing Association. 

No. OHSW4 of 1991. 
COMMISSIONER J. F. GREGOR. 

25 March 1992. 
Reasons for Decision. 

THE COMMISSIONER: On the 29th of August 1991 the 
Commissioner for Occupation Health, Safety and Welfare 
(the Commissioner) made application for a hearing pursuant 
to Section 31(11) of the Occupational Health, Safety and 
Welfare Act 1984 (OHSW Act). The purpose of the 
application as described in Schedule B was to seek Orders 
for the resolution of a matter which then remained 
unresolved between the Federated Miscellaneous Workers' 
Union of Australia, WA Branch (FMWU) and Alfred 
Carson Nursing Home (Alfred Carson), an establishment 
operated by the Silver Chain Nursing Association (Inc.) 
(Silver Chain), over whether health and safety representa- 
tives elected at the Alfred Carson workplace had been 
validly elected under the provisions of the OHSW Act. The 
Schedule further informed the Commission that after 
investigation of the matter the Commissioner determined 
that he was unable to resolve the issue to the satisfaction of 
the parties concerned hence the need for the application. 
Hearings took place on the 9th of October 1991, then again 
on the 12th of November 1991 and the parties final 
submissions were heard on the 7th of February 1992. 

The application raised matters of contention between the 
parties and the issues were vigorously debated. There was 
detailed verbal evidence from a variety of sources submitted 
to the Commission. This was accompanied by extensive 
submissions by the parties. However the task for the 
Commission in this instance seems to be one which is not 
as complicated as all this attention would, on first 
examination seem to indicate. I have therefore attempted to 
summarise the issues as they have arisen and then apply the 
appropriate sections of the OHSW Act in order to test the 
validity of the election of one Denise Schoenmaeckers 
which, afterall, is at the centre of the parties concerns: 
concerns which the Commissioner, despite considerable 
effort, was unable to resolve. 

The chronology of the affair seems to have its genisis in 
August 1989 when a number of employees of Silver Chain 
employed by it at a place other than at Alfred Carson and 
in particular in residential services, wrote requesting that in 
accordance with the recently proclaimed OHSW legislation, 
an Occupational Health and Safety Representative system 
be implemented within Silver Chain. There were a number 
of signatories to that letter. This document found its way to 
a member of the management of Silver Chain in the form 
of Ms Debbie Flynn who was the Occupational Health Nurse 
of the organisation. 

In February 1990 Ms Flynn distributed a memo to 18 
persons who occupy managerial positions in Silver Chain 
advising them that the organisation had received a request 
from a staff member regarding the election of Health and 
Safety Representatives. I take that request to be the request 
to which I have referred previously in these Reasons. Ms 
Flynn advised the managers that the organisation had 
responded to the request and following the negotiations with 
three unions, of which the FMWU was one, that Health and 
Safety Representatives would be elected in both nursing and 
non nursing groups. The memo went on to say that the 
election process would be conducted entirely by the unions 
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and would follow a timetable which was described in the 
memorandum. It is relevant to note that the managers were 
to contact Ms Sue Chmielewski or Ms Doreen Bright, both 
union officials, if the times for the elections were inconven- 
ient. The memo went on to further urge the area managers 
to encourage all staff to attend the meetings which were 
foreshadowed by the memo and to provide facilities and 
cooperation to enable them to take place. It appears that the 
meetings did result in at least some elections because on the 
21st of March 1991 the Assistant Secretary of the FMWU 
wrote to the Managing Administrator of Alfred Carson and 
advised that certain members had been elected as Occupa- 
tional Health and Safety Representatives in accordance with 
Section 31 of the OHSW Act. These persons were Lorraine 
Brooks and Denise Schoenmaeckers, the latter being the 
person whose election is the subject of these proceedings. 
In August 1991, Ms Schoenmaeckers and thereafter her 
union the FMWU, became aware that from her employers 
point of view there was some difficulty with her election. 
She was told on that day in a letter signed by Mrs D Tunney, 
Director of Nursing at Alfred Carson, that it had received 
advice from its industrial advisers that the procedure by 
which Ms Schoenmaeckers was elected did not comply with 
the provisions of the OHSW Act with the result that the 
election was invalid. This was said to be based on the 
following omissions. These allegations are at the centre of 
the matters which the Commission must address and they 
are therefore incorporated as follows: 

• No notice requiring the election of a Health and 
Safety Representative at Alfred Carson Nursing 
Home was issued pursuant to Section 29 of the 
OHSW Act. 

• As no election was required for the workforce 
concerned, the "election" could not be an 
election within the meaning of Section 31 of the 
OHSW Act (SS.31(1)). 

• None of the unions with members at Alfred 
Carson Nursing Home were invited to appoint 
workplace delegates to represent them in consulta- 
tions with the employer as to matters required to 
be determined (58.30(1) & (3)). 

• None of the employees not members of a trade 
union were invited to appoint a delegate to 
represent them in the above consultations 
(SS.30(2)). 

• No delegates were appointed in accordance with 
the OHSW Act, with the result that the matters 
required to be determined by consultation between 
the employer and the delegates were not so 
determined (SS.30(1) & (4), SS.31(6)). 

The letter went on to advise Ms Schoenmaeckers that 
notwithstanding these allegations the employer was then in 
receipt of a Section 29 notice requiring the election of a 
Health and Safety Representative for Alfred Carson and that 
it was its intention to invite the relevant unions and those 
of the employees who were not in the unions to nominate 
a delegate in accordance with the appropriate sections of the 
OHSW Act. It was then said that Alfred Carson would 
consult with those delegates as to the matters requiring to 
be determined amongst which would include the number of 
Health and Safety Representatives to be elected. Once those 
matters were resolved an election would then be conducted 
by either one of the unions or by the Commissioner Ms 
Schoenmaeckers was advised that in the light of these events 
she may wish to nominate for election as a Health and Safety 
Representative, a position which it seems she believed she 
already held. 

The history of this matter needs some further adumbration 
in respect of the role of the Confederation of Western 
Australian Industry (Confederation) (now known as the 
Chamber of Commerce and Industry of Western Australia) 
in it. On the 19th of October 1989 the Confederation 
apparently issued a document compiled by a Working Party 
comprising a committee of the Confederation's (as it was 
then) Health Care Management Committee and representa- 
tives of the FMWU, the Hospital Salaried Officers Associa- 
tion and the Australian Nursing Federation. The purpose of 

the document was said to provide members with a straight 
forward set of documents describing a procedure for 
implementing the requirements of the OHSW Act that was 
acceptable to the employers and unions. The documentation 
accompanying an expiantory letter provided a set of steps 
which the Health Care Management Committee in conjunc- 
tion with the unions, had agreed upon as a procedure which 
'follows' the intent of the OHSW Act, but provided for a 
more "flexible implementation" that was acceptable to both 
of the parties. There were then a series of steps set out. The 
first dealt with representatives. This step provides that the 
management would identify, in consultation with the unions, 
the type of work areas to be represented within the 
establishment and the number of representatives required. 
Some examples of those were then given. The next step was 
to be seminars for the dissemination of the proposed 
structure to the workforce. The third step was the nomina- 
tion of representatives and indication that the OHSW Act 
made provision for elections to be conducted by one of the 
unions involved in the workplace. An example was given 
of a procedure that had been adopted successfully. The 
procedure was then described. The next step involved the 
training. Health and Safety Representatives were required 
to attend an approved training course within their first 12 
months and the only approved training course was that 
provided by the Trades and Labor Council, Occupational 
and Health Training Unit. The unit's Chief Executive Mr 
Henderson, gave evidence during these proceedings, de- 
scribing to the Commission the purpose and function of his 
organisation and the costs involved in running it. The 
document then went on to give some examples of structures 
of Health and Safety Committees. This part of the paper is 
of no interest to the Commission for the purposes of the 
current case. 

I have included reference to the last named circular and 
its accompanying instructions because it appears that it is 
relevant to these proceedings because on the 20th of August 
1991, as it happens the day before Ms Schoenmaeckers was 
advised by the Director of Nursing of Alfred Carson that it 
believed her election was invalid, the FMWU received a 
letter from the Confederation which advised it that the 
organisation had recently been alerted to the existence of the 
document which I have summarised above. The letter noted 
that the document had been compiled by the Health Care 
Management Committee and representatives of the unions 
and that it had been circulated to members of the 
Confederation in April 1989 with the endorsement of the 
Health Care Management Committee. The letter went on to 
say that the guidelines contained in the document conflict 
with the very specific requirements of the occupational 
health legislation with a result that persons elected as Health 
and Safety Representatives in accordance with the guide- 
lines, will not have been validly elected for the purposes of 
the OHSW Act. The omissions of the guidelines were then 
detailed. 

It was said that there was no mention of a requirement for 
a notice pursuant to Section 29, neither was there mention 
of the requirement for each of the unions with members of 
the workplace to be invited to appoint delegates. Nor was 
there any mention of the requirement for those employees 
who were not members of the Trade Union to be invited to 
appoint a delegate to represent them or for the requirement 
for consultation between the employer and the appointed 
workplace delegates as to matters requiring to be determined 
which include, inter alia, the number of Health and Safety 
Representatives to be elected. The writer of the letter went 
on to say that he noted that it was a practice of the FMWU 
to approach employers directly even when no Section 29 
notice had been issued. This I observe as not being 
surprising in view of the specific direction in the procedures 
set out in the circular of the 5th of April 1989 that should 
happen. It was further observed in the letter that this practice 
meant that in a number of instances delegates had not been 
appointed for the purpose of consulting with the employer 
as to the matters to be determined which, of course, included 
the numbers of representatives and that failure of itself 
invalidated any subsequent election. It was also inappropri- 
ate and contrary to the provisions of the OHSW Act for the 
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union to attempt to determine the number of Health and 
Safety Representatives in conjunction with the employer 
because that is a task, according to the Confederation, 
clearly designated to delegates appointed pursuant to 
subsections (2) and (3) of Section 30 of the OHSW Act. In 
view of all those things the Health Care Management 
Committee had resolved to immediately rescind the 1989 
guidelines and the unions were, by the letter, being so 
advised. 

The receipt of this letter prompted the FMWU to take 
action. It wrote to the Commissioner on the 23rd of August 
1991 requesting his attention be given to the position taken 
by Alfred Carson in declaring the election of Denise 
Schoenmaeckers invalid. Apparently the Commissioner 
recognised the letter from the FMWU of the 23rd of October 
as a referral of a dispute pursuant to Section 31(11) of the 
OHSW Act. This must be so because the Commissioner 
advised all relevant parties of this in a letter dated the 23rd 
of October wherein Alfred Carson was requested to refrain 
from progressing any further elections or alternative 
elections for Health and Safety Representatives until the 
matter of Ms Schoenmaeckers' election was resolved. 
Inquiries by the OHSW Department on behalf of the 
Commissioner resulted in it being advised that the Alfred 
Carson maintained its position that Ms Schoenmaeckers had 
not been validly elected and that her position was not 
dissimilar to that of others who had been elected in similar 
circumstances. 

During submissions made on his behalf by his Advocate 
Ms McCavanagh, the Commissioner indicated his view on 
various matters which led him to conclude that prima-facie, 
Alfred Carson did not follow procedures set out in Section 
30 of the OHSW Act in that it did not invite, pursuant to 
Section 30, non-unionised employees to appoint a delegate. 
Notwithstanding this, there had been substantial compliance 
with the requirements of the OHSW Act leading up to and 
including the process of election of Ms Schoenmaeckers and 
because of that all the provisions of Section 30 of the OHSW 
Act appear to have been met. The Commissioner was also 
of the view that it was relevant that between the 21st of 
March and the 21st of August 1991 Ms Schoenmaeckers was 
recognised as the duly appointed Health and Safety 
Representative in that she was introduced as such to various 
DOSHWA Inspectors who attended Alfred Carson during 
that time. She also attended various Health and Safety 
committees. She was released by her employers from the 6th 
to the 10th of May 1991 on paid leave to attend the Trades 
and Labor Council Introductory Training Course in accor- 
dance with OHSW Regulation 203. It was also said to be 
relevant that on the 28th of August 1991 DOSHWA received 
a complaint by Ms Schoenmaeckers in her capacity as a 
Health and Safety Representative at Alfred Carson. The 
complaint was that she had been ordered to stop investigat- 
ing workplace accidents because management was of the 
view that she was no longer recognised as the properly 
appointed representative and therefore she had no authority 
to perform such investigations. This last has became subject 
of other proceedings which are not for review in this case. 
Suffice to say that the action arising from the alleged 
contravention by Alfred Carson of Section 35(1) of the 
OHSW Act has been adjourned pending the determination 
of this application. 

The task of the Commission in these proceedings gives 
rise to the need for it to apply the terms of the Occupational 
Health, Safety and Welfare Act 1984. There are a number 
of sections which are in question and it is appropriate that 
the relevant parts of the legislation.be included in these 
Reasons. First in Section 3. —Interpretation, the OHSW Act 
provides as follows: 

3. (1) In this Act unless the contrary intention appears — 
"workplace" means a place, whether or not in 

an aircraft, ship, vehicle, building, or other 
structure, where employees work or are likely to 
be in the course of their work. 

In Part IV.— Health and Safety Representatives and 
Committees, appears Section 29. 

29. An employee who works at a workplace may give 
notice to the employer requiring the election of a health and 
safety representative for the workforce. 

30. (1) Where an employer is given notice under 
section 29 requiring the election of a health 
and safety representative, he shall, within 21 
days of being given the notice, invite the 
appointment of a delegate of delegates in 
accordance with subsection (2) or (3), as the 
case requires, and shall consult with that 
delegate or those delegates, as the case may 
be, as to the matters requiring to be deter- 
mined under this section. 

(2) Where any of the employees who work at a 
workplace is not a member of a trade union, 
those employees may, upon being invited 
under subsection (1) to do so, appoint a 
delegate from amongst their number to 
represent them. 

(3) Where any of the employees who work at a 
workplace is a member of a trade union, that 
trade union, or where there are 2 or more such 
trade unions, each of those trade unions, may 
upon being invited under subsection (1) to do 
so, appoint a delegate from amongst its 
members who work at the workplace to 
represent them. 

(4) The matters requiring to be determined under 
this section in relation to an election are — 
(a) the number of health and safety repre- 

sentatives to be elected; 
(b) whether any training is to be agreed as 

being adequate for the purposes of 
section 31(8)(b) and, if so, what that 
training is to be; and 

(c) where none of the employees who work 
at a workplace is a member of a trade 
union, the person by whom and the 
manner in which the election is to be 
conducted. 

(5) Where they wish to do so, the parties 
consulting under subsection (1) may request 
that an election to be held under this section 
be conducted by the Commissioner. 

(6) Any matter mentioned in subsection (4) that 
remains unresolved notwithstanding at- 
tempts to resolve it under subsection (1) may 
be referred to the Commissioner who may, 
if he is unable to resolve the matter to the 
satisfaction of each of the parties concerned, 
refer the matter to the Industrial Relations 
Commission for determination. 

(7) An employer who contravenes subsection (1) 
commits an offence. 

31. (1) In this section "election" means an election 
required for the purpose of electing a health 
and safety representative for the workplace 
concerned. 

(2) Where none of the employees who work at 
a workplace is a member of a trade union, an 
election shall be conducted as determined 
under section 30. 

(3) Where any of the employees who work at a 
workplace is a member of a trade union, that 
trade union, or, where there are 2 or more 
such trade unions, one of those trade unions 
as agreed between them, may conduct an 
election. 

(4) In the case referred to in subsection (3), 
where — 
(a) the trade union requests, or, if there are 

2 or more of them, those trade unions, 
by agreement, request, that the Com- 
missioner conduct an election; or 
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(b) the trade union does not indicate, or, if 
there are 2 or more of them, neither of 
those trade unions indicates, within 21 
days of receiving an invitation under 
section 30(1), that an election is to be 
conducted by a trade union, 
the election shall be conducted by the 
Commissioner. 

(5) Where members of 2 or more trade unions 
work at a workplace and there is any dispute 
as to who is to conduct an election, the 
dispute may be referred to the Commissioner 
who may, if he is unable to resolve the matter 
to the satisfaction of the parties concerned, 
refer the matter to the Industrial Relations 
Commission for determination. 

(6) Subject to this section, health and safety 
representatives shall be elected in accordance 
with any determination under section 30. 

(7) Every employee who works at the workplace 
is entitled to vote at an election and, where 
any of the parties consulting under section 30 
to determine matters in relation to that 
election so requires, the election shall be by 
secret ballot. 

(8) A person is not eligible to be elected as a 
health and safety representative for a 
workplace unless — 

(a) he is an employee who works at the 
workplace; and 

(b) he has — 
(i) been continuously employed by 

the employer concerned during the 
preceding 2 years; 

(ii) had a total of at least 2 years' 
experience in work of a similar 
nature to the work he does at the 
workplace; 

(iii) had such training, if any, as is 
agreed under section 30 as being 
adequate for the purposes of this 
paragraph; or 

(iv) been approved by the Commis- 
sioner for the purposes of this 
paragraph. 

(9) If only one eligible candidate is nominated 
for election to an office of health and safety 
representative — 
(a) a ballot need not be held; and 
(b) that candidate shall be deemed to have 

been duly elected. 
(10) A trade union conducting an election shall 

notify the employer concerned of the results 
of the election. 

(11) Where a question relating to an election 
arises, the matter may be referred by any 
person interested in the question to the 
Commissioner who may, if he is unable to 
resolve the matter to the satisfaction of the 
persons concerned, refer the matter to the 
Industrial Relations Commission for deter- 
mination. 

I have made sufficient reference to the submissions of the 
Commissioner for the purposes of these Reasons. I now turn 
the submissions of Mr Blackburn who appeared for Silver 
Chain. In a carefully structured submission he crystalised 
the matters for decision in this case. He said there were two 
tasks for the Commission, that is, first to decide as a matter 
of fact whether the omissions which were detailed in the 
letter of the 21st of August 1991 from Silver Chain to Ms 
Schoenmaeckers did take place and second, as a result, 
whether there was a failure to comply with the provisions 
of the OHSW Act. Having discovered the facts it is 
necessary to determine the law on the matter and in doing 
so the Commission was obliged to use the ordinary rules of 
statutory interpretation. Mr Blackburn cautioned the Com- 

mission that the task at hand was purely a matter of 
construing the statute as a matter of law, and deciding 
whether the failure to comply with the provisions of 
Sections 29 and 30 nullified the subsequent election of Ms 
Schoenmaeckers or whether the failure to comply with those 
provisions was nothing more than an irregularity which does 
not have the consequential effect of nullifying the election. 

Mr Blackburn summarised the history of the matter as 
seen from the second Respondent's eyes. Silver Chain was 
of the view that the starting point of the consideration of the 
matters before the Commission must be the 19th of October 
1990 (Exhibit Bl) because that was the date that the FMWU 
advised that it wanted to begin discussions concerning the 
implementation of the OHSW Act. The starting point was 
not as the FMWU says, one year earlier in August 1989 
when Exhibit Ml was written to Silver Chain. The letter in 
Exhibit Ml emanating from the District Nurses employed 
at Bentley. The FMWU could not maintain that the letter 
satisfied the requirements of Section 29 or was capable of 
constituting a notice under that section in relation to Alfred 
Carson. To do so would require the implication that if any 
employee within Silver Chain's organisation which is 
geographically diverse covering from Carnarvon to Albany 
and Eucla made such a notification then that would 
constitute an application for every workplace. Further, there 
was no evidence brought to support the assertion that the 
intention of the persons who signed the letter in Exhibit Ml 
was to start a chain of events which would cover the whole 
of the Silver Chain organisation. The evidence of Ms Tuvik 
was clear that the intention was only to apply to the Bentley 
District Nursing region. It is obvious that it would be a 
presumption for district nurses employed at the Bentley 
Centre in domiciliary service to make a decision on the 
desirability of Health and Safety Representatives in a 
nursing home or anywhere else in the Silver Chain 
organisation and the fact is they did not purport to do so. 
However what the letter did was provoke a number of 
meetings between various union officials and representa- 
tives of the employer. 

It was pointed out by Mr Blackburn that the first of those 
meetings had discussed the number of representatives to be 
elected in the metropolitan service of Silver Chain but there 
were no workplace delegates at that meeting, no one was 
invited to appoint them, be they from the unions or from non 
unionised employees. The signatories to the letter of the 
29th of August which, in effect, created those discussions 
were not invited to take part either. The reality was those 
discussions did not focus on residential services in any 
detail. According to the evidence they were to be considered 
at a later date. The first contact with Alfred Carson, which 
is when the Respondent says the process began, was 12 
months later with the receipt of Exhibit Bl. The form of the 
letter received on the 19th of October 1990 was significant 
in itself, says Mr Blackburn, because it advises the Director 
of Nursing, Mrs Dot Tbnney, that the meeting would be 
between the unions and herself to discuss the number of 
workplace representatives required for the workplace. That, 
according to Mr Blackburn, is clearly contrary to the intent 
of the OHSW Act. What this means is that there is no 
warrant to avoid the clear provisions of the OHSW Act 
which encourages cooperation or consultation through the 
appointment of workplace delegates by placing an onus on 
employees to begin the process if they feel Health and Safety 
Representatives ought to be elected. It then draws on the 
expertise of those employees in relation to the number of 
persons that need to be elected. Those persons are the 
persons who should be negotiating with the employer 
because of their first hand experience of their workplace and 
not union organisors who are external to the process. 

Clearly there was no Section 29 notice specific to Alfred 
Carson, in fact, neither the FMWU or Ms Schoenmaeckers 
has suggested that any formal notice was given other than 
the letter signed on the 21st of August 1989 (Ml). Insofar 
as the occurrences at Alfred Carson are concerned, when the 
first meeting took place, Ms Schoenmaeckers was present 
but the employer was not told by anyone who she was 
representing. It was suggested by Ms Debbie Flynn in her 
evidence that she assumed that Ms Schoenmaeckers was 
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there as a Shop Steward. In any event is was never put that 
Ms Schoenmaeckers had been appointed as a workplace 
delegate for the purposes of the OHSW Act and this is 
confirmed in her own evidence. There was a later meeting 
on the 19th of November when a decision was made about 
the number of workplace delegates. This led to the advice 
from the FMWU, signed by Mr Hardie, which advised the 
names of delegates that had been agreed upon. It is clear on 
the evidence, according to Mr Blackburn, that there had been 
no discussions concerning workplace delegates. No dele- 
gates had been appointed. There was not a single mention 
in all of the correspondence that has been tendered in these 
proceedings of the question of workplace delegates. 

In consequence the consultations required by Section 30, 
which are required to be between the employer and the 
delegates, never occurred. There were other consultations 
which purported to be under Section 30 but they must be a 
nullity. The provisions of Section 30 are specific, the 
employer is to consult with workplace delegates. It was 
further suggested that the seminars which are identified in 
Exhibit B6 can not be said now to have been part of the 
consultative process at all. They were simply for dissemina- 
tion of information and not consistent with the consultation 
which was required under Section 30. There is no evidence 
that there was consultation in the workforce and Ms 
Schoenmaeckers assertions in her evidence to this effect 
must be diminished because of her inability to name anyone 
with whom she had consultations. This therefore created the 
corollory difficulty for the second Respondent in trying to 
disprove her statement. However the contrary evidence of 
Silver Chain's witnesses is that there were no widespread 
consultations and even if there were some limited discus- 
sions that would still not satisfy the very specific require- 
ments of Section 30 of the OHSW Act. 

It was submitted that the second Respondent had no 
difficulty with how the elections were conducted after the 
seminars but that begs the question which must be asked 
concerning whether proper notice was given under Section 
29. Was each union invited to appoint a workplace delegate 
and were non unionised employees invited to appoint 
workplace delegates and if such persons from those 
categories were appointed was there consultation with them 
as to the matters required to be determined under Section 
30? If there is a failure to comply with any one of the 
statutory requirements the Commission must determine the 
consequence of that in terms of Section 29, 30 and 31 of the 
OHSW Act. 

Particular attention was then given to the necessity to 
comply with Section 29. According to Mr Blackburn this 
section provides that an employee who works at the 
workplace may give notice to an employer requiring the 
election of a Health and Safety Representative for that 
workplace. There must be clear evidence that such notice 
was given. However in the instant case what is clear from 
the evidence is that there was no notice, either verbally or 
in writing. There was no suggestion that notice was given 
by the FMWU acting as an agent and the letters of the 19th 
of October did not suggest that. What was relied upon in this 
case is the letter signed in August 1989. It is clearly the 
second Respondent's submission that this letter is incapable 
of meeting the requirements of Section 29 of the OHSW Act 
because the effect of the section is that an employee may 
only require the election of a Health and Safety Representa- 
tive for the workplace at which he or she works. That is 
common sense and consistent with the self regulatory 
participatory focus of the legislation. In the face of that it 
would be inappropriate and impractical where an employee 
in one location or workplace such as the Bentley Regional 
Base could by giving of a notice require his or her employer 
to elect Health and Safety Representatives in every location 
of a workplace belonging to that employer. 

On the basis of his assessment of the provisions of the 
relevant sections of the OHSW Act, Mr Blackburn 
submitted that it was the clear intention of Section 29 to 
allow employees to assess whether their workplace, the 
workplace in which they were employed and with which 
they were familiar, would benefit from the election of Health 
and Safety Representatives. In the determination of that 

workplace for the purpose of Section 29, the intention and 
policy of the OHSW Act is an important consideration. To 
equate a workplace with organisation as the first Respondent 
union seeks to do here defeats the purpose of the OHSW Act 
because a policy of the Legislature acts to place the 
responsibility with employees who are exposed to the 
hazards and have knowledge of them. When one looks at the 
definition of workplace one need only look to subsection (1) 
of Section 3 of the OHSW Act where workplace is defined. 
In the absence of something extraordinary pointing to a 
contrary conclusion the Commission is obliged to apply that 
definition throughout the OHSW Act. The reality is that 
Silver Chain is an organisation with many workplaces and 
that in itself is not inconsistent with the OHSW Act because 
it specifically recognises that there may be more than one 
workplace. Section 19 is apposite in this context. What the 
OHSW Act does do is cater for situations and where, for 
instance, there may be different shifts worked, it allows for 
the appointment of more than one Health and Safety 
Representative and again that is entirely consistent with the 
scheme of the OHSW Act. 

In demonstrating the argument, Mr Blackburn by way of 
Exhibit Bl, referred to excerpts from Hansard of the 32nd 
Parliament, the second session of 1987, where the Second 
Reading speech of the Minister introducing the legislation 
is reported. From that, Mr Blackburn concluded that clearly 
the responsibility was handed to those at the coal face as it 
were. Those with first hand knowledge and most exposed 
are most interested in eliminating the hazards. Workplace 
can be seen to be synonymous with the shop floor and to 
equate it with large and diverse organisations would defeat 
the intent of the legislation. It is clear from the language of 
the OHSW Act as well as from the intention of the 
legislature that an organisation can not be a workplace and 
if Silver Chain can not be a workplace then the letter of the 
21st of August 1991 could not cover Alfred Carson because 
a notice can only be given under Section 29 by an employee 
in the workplace. 

The second Respondent then made detailed reference to 
the law which was said to be at point concerning the 
distinction between mandatory and directory provisions of 
statutes. The essential difference between them in legislative 
terms being that if provision was mandatory it must be 
complied with strictly and if it was not a subsequent act was 
void. On the other hand if a provision was directory then it 
may be a failure to comply strictly but it may not void the 
subsequent act. This needed to be addressed because of the 
FMWU's contention that there need not be strict compliance 
with the rules. From the submissions made Mr Blackburn 
drew a number of conclusions. First, is that clearly the 
problem is to be approached by construing the particular 
statute and not others. Little assistance is to be gained by 
the terms of other statutes. The task of construction is to 
determine whether Parliament intended that a failure to 
comply with a particular provision would invalidate the act 
done, or whether it intended on the other hand that the 
validity of the act would be preserved, notwithstanding non 
compliance. Then in discovering the intention of Parliament 
the normal rules of statutory construction apply, therefore 
regard must be had for the language of the statute as well 
of its scope. In distinguishing those provisions with which 
strict compliance was intended from those which was not, 
regard must be had to the difference between the provisions 
creating public duties and those conferring private rights or 
grounding powers. 

Applying the law to Section 29, it was the second 
Respondent's view that there is no public duty, there is 
merely a step which employees must take to obtain the 
election of Health and Safety Representatives. The process 
will result in the election of those representatives who then 
obtain numerous powers and privileges under Section 34 of 
the OHSW Act, with the rights under Section 35 and 38. 
Therefore because Section 29, which allows for employees 
to require the election, is a provision which confers private 
rights or grants powers, it is a provision with which strict 
compliance is intended and further there is no public 
inconvenience or injustice resulting from holding employees 
to strict compliance. Nor was there public inconvenience to 
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the extent suggested by the FMWU when it says that a 
finding that Ms Schoenmaeckers election was invalid in this 
case would automatically invalidate all elections in the 
Private Health Industry. The evidence does not prove serious 
public inconvenience and in any event, there is no evidence 
that any other election has been called into question as there 
is no evidence that the flaws the second Respondent says are 
inherent in this election are present elsewhere. 

Attention had been focused by the FMWU through the 
evidence of Mr Henderson on the effects of the training of 
the Health and Safety Representatives. According to Mr 
Blackburn there is no validity in the assertion which falls 
from Mr Henderson's evidence because there is no basis on 
which one can conclude that even if an election was found 
to be invalid, the worker would have to be retrained again. 
Obviously if a worker had been trained under Regulation 
203 then there would be no reason to do it again. There was 
similarly no validity in the suggestion by Mr Terry that the 
invalidation of Ms Schoenmaeckers election would have an 
adverse effect on the safety standards at Alfred Carson. 
There was no evidence in support of this bald assertion but 
there is evidence from Alfred Carson that there has been 
another notice received by the employer requesting new 
elections and the Department has ordered that those 
elections be suspended pending the outcome of this matter. 
However, once it is determined the elections can go ahead. 

On the basis of all of these reasons the second Respondent 
says that the language and the scheme of the OHSW Act 
supports the conclusion that Section 29 is mandatory and in 
any event there is no serious public inconvenience or 
injustice by so declaring. Mr Blackburn went on to say that 
given that Section 29 is a section which must be complied 
with it is a pre-condition to Section 30. That is reinforced 
by Section 31(1) which simply can not be ignored. The 
provisions of Section 36 add further weight to the 
submission. 

Mr Blackburn also submitted that the second Respondent 
had refrained from entering evidence as to the industrial 
merits of the matter because it was irrelevant. It is not open 
to determine the law by reference to the circumstances 
surrounding this particular matter, rather it must be 
determined using the ordinary canons of statutory construc- 
tion. The words of the OHSW Act are the perceived 
intention of the legislature. Once that has been discovered 
and construed it must be applied. There is no discretion, it 
is not a matter of merit. In any event there should be no 
adverse conclusions in respect to Silver Chain drawn on an 
industrial basis because that question has not been ad- 
dressed. In a nutshell the argument is that there was a failure 
to comply with the provisions of Section 29 and with 
Section 30 and having a regard to the clear language of the 
OHSW Act and to the intention of the Legislature, the 
provisions ought to be construed as mandatory. They are to 
be construed such that the consequence of a failure to 
comply nullifies the subsequent election. 

The Commission heard argument on behalf of the first 
Respondent from Ms Mayman. She addressed the focus of 
the OHSW Act as, she says, it was envisaged by the 
legislators and referred to the second reading speech of the 
Minister for Productivity and Labour Relations on the 
introduction of the OHSW Bill (Exhibit B2) which she said 
was important because it demonstrates that the OHSW Act 
embraces a concept of self regulation. Ms Mayman did not 
purport to rely upon the speech of the Minister other than 
by way of putting in context what the FMWU says is the 
intention and concept of the OHSW Act. It was quite clear 
on the wording of Sections 29 and 34 that the OHSW Act 
intended the parties at the workplace to resolve matters of 
dispute between them. Section 24 was a further support for 
that proposition. The FMWU put to the Commission a series 
of options for consideration. The first was that the 
Commission was limited in any consideration it can give, 
to Section 31. The evidence of the second Respondent's 
witness Mr Debbie Flynn was that the election process itself 
was not a concern and that was further indicated by the letter 
from Alfred Carson (Exhibit M9) to Ms Schoenmaeckers 
outlining its grounds for invalidation of her election. That 
is the grounds for invalidation were not to be found in 

Section 30(1) except where it related to the determination 
to made under Section 30(4). One has to construe, according 
to Ms Mayman, that it was the legislators intention that a 
particular definition placed after Section 29 and 30 was 
intended to create a different interpretation of the word 
election than in the previous sections. That is notwithstand- 
ing the definitions in Section 3(1). From the FMWU's point 
of view the matter was before the Commission under 
Section 31(11) and it follows that it is the only matter that 
can be dealt with. Further support was given to this 
proposition because it was said that Section 3 A(l) of the 
OHSW Act grants jurisdiction on the Commission, specifi- 
cally referring to the words "where a matter is capable of 
being referred'', the matter being referred in this case came 
from the Commissioner of Occupation Health and Safety 
pursuant to Section 31, therefore that is the issue which must 
be concentrated on. It must be true, so the argument goes, 
because there is no other reference of any other matter of 
dispute, for instance under Section 30(6). 

In the alternative, it was argued that the construction of 
Sections 29, 30 and 31 must be recognised as purely 
procedural falling within the ambit of administrative law 
and in that context Section 29 is purely a trigger where there 
is an assumption of knowledge by an employer and 
employee in the workplace concerned. The nature of 
Sections 30 and 31 is purely procedural and for the purpose 
of conferring on persons or employees the role of a Health 
and Safety Representative, a role which is a fundamental and 
important right conferred by the law. Section 36 could and 
should be viewed as an appeal process for unresolved 
matters pursuant to Section 34. The appeal process was not 
availed of by the employer and accordingly any procedural 
difficulty in that section was thereby waived. Ms Mayman's 
argument then canvassed the law which she says supports 
the proposition advanced by her. Then finally in support of 
her second option she argued that the objects of the 
legislation and aim to promote awareness of health and 
safety for persons at work and the employers action in the 
invalidation of the election in question abandons the concept 
of consultation and cooperation. 

The third alternative argument addressed the mandatory 
or directory nature of the provisions. Ms Mayman says that 
any consideration of the language of the procedural 
requirements involves consideration of the author's objects 
in writing the legislation and the purpose of the OHSW Act. 
It must involve considerations of any injustice or inconven- 
ience that flows from holding that a breach of Section 29 
makes the resultant election null and void. It is argued that 
Sections 29, 30 and 31 are specifically and exclusively 
concerned with procedure which ultimately confers rights. 
It follows from that that nothing done by the employer, 
whether deliberately or not, should be capable of having the 
effect of frustrating the OHSW Act's intent to confer such 
rights. For it to be otherwise would fly in the face of the clear 
intention of the legislature and potentially make a mockery 
of the OHSW Act. Ms Mayman says that the parliament 
clearly intended that where an employee wanted a represen- 
tative elected the employer would be obliged to respond, to 
set in train the process in the OHSW Act. Various sections 
of the OHSW Act recognise that particular persons are best 
able to advance the primary object of the OHSW Act and 
those persons are the workers and the employers themselves. 
Recognition of Health and Safety Representatives confirms 
the importance of the workers role in the exercise. The 
election of representatives under Section 29 requires that an 
employee may give notice to the employer. It does not 
specify the manner in which the notice is to be given nor 
do the Occupational Health, Safety and Welfare Regulations 
1988. It is therefore open to this Commission to conclude 
that the notice for the purpose of Section 29 may be either 
written or oral. 

The evidence before the Commission provides a selection 
of alternatives by which such notice could have legitimately 
been given. The first method was by Exhibit Ml itself and 
if that is incorrect the second alternative is that the notice 
was in fact served at the meeting which took place in 
October 1989 where Ms Schoenmaeckers was present at a 
meeting involving Ms Debbie Flynn. That meeting oc- 



curred, so the submission goes, as a result of the notice made 
the year before. This must be correct, so it is argued, because 
the evidence of Ms Flynn is that the letter had triggered the 
invitation to the union representatives to come to the 
meeting. It was further said that the meeting occurred at the 
Silver Chain head office and in fact had been reported back 
to some employees. It was therefore fair to say that a worker 
would be justified in assuming there was no need to make 
a notification because the process was already on foot. 
Further proof that the process was underway, can be seen 
from Exhibit M10. It was unreasonable in the extreme that 
on receipt of the employers advice that the process had 
commenced for it to expect a worker to instigate a process 
under the provisions of Section 29. Any person would have 
good grounds to believe that formal notification was not 
necessary. 

The third alternative in respect to notice was that it was 
served on Alfred Carson by way of a telephone call from Ms 
Sue Chmielewski to Ms Debbie Flynn. There was evidence 
of that from Mrs Tunney (see Exhibit Bl), as there was 
evidence from Ms Debbie Flynn of the phone call. In support 
of this argument the FMWU sought the comfort of the 
Decision of the Full Bench of this Commission in Transfield 
Pty Ltd v. The Building Trades Association of Western 
Australia (1990) 70 WA1G 3023. According to Ms Mayman 
the dicta in this writing legitimises the proposition that a 
union official can advise or give notice and if notice is given 
it must mean that there is no deficiency. 

On the question of the meaning of workplace it was the 
submission of Ms Mayman that it was clear that references 
to workplaces in the singular intended to cover all locations 
under the control of a particular employer and not one. 
Therefore the term workplace must encompass what is 
referred to as workplaces. Any other interpretation would 
make a mockery of the intent of the OHSW Act. The 
provisions of Section 19(l)(c) give weight to the argument, 
according to Ms Mayman, because the general duty of care 
must include Alfred Carson as well as other areas of 
employment in Silver Chain. That must lead to the 
conclusion that the same can be said to the reference to 
workplace in Section 29. In any event the Interpretation Act 
1984 makes it clear that workplace includes the plural as 
well as the singular. It is said that the employer, as much 
as the employee, is, or should be, interested in promoting 
the objects of the OHSW Act and to construe Section 29 as 
being only available to the worker is wrong. Therefore it is 
open for the Commission to hold that Section 29 is not a 
mandatory provision, it is directionary. 

Insofar as Section 30 is concerned Ms Mayman submits 
that, on admission, there has been a failure to comply strictly 
with the provisions of Section 30 requiring an invitation to 
be issued to non unionists to nominate delegates. However 
Section 30(1) puts a time constraint on the time from which 
an understanding is reached or the notice is received 
pursuant to Section 29 to 21 days to issue an invitation. That 
is all. The words do not require consultation to occur within 
a 21 day period. The words require the employer to take 
action. These must be discretionary terms and obviously 
ones which can be taken up or not. The important part of 
this section is found in Section 30(4) concerning the 
determination of the number of representatives. The fact of 
the matter was, insofar as the section is ■ concerned, the 
invitation was issued to Ms Sue Chmielewski of the FMWU 
and to other persons and it was determined at the meeting 
that the unions held with the employer. That constitutes the 
commencement of the processes and they should now not 
be held bad. It was therefore the FMWU's submission that 
Section 30 is a discretionary provision to which, in any 
event, the evidence shows there has been substantial 
compliance when one takes into account, not only the 
language and objects of the OHSW Act, but also the 
injustice or inconvenience of holding that a breach might 
invalidate or make null and void the subsequent election. 

The argument then traversed areas of case law concerning 
mandatory versus directory requirements of acts and on the 
argument of what are private and public rights. On the basis 
of the analysis of the case law Ms Mayman said that the 
presumption must be that Parliament intends no injustice 

and did not intend an employers omission through failure 
to issue an invitation to non union delegates to take part in 
elections, to invalidate the subsequent election of Ms 
Schoenmaeckers. She, after all, had no control over the 
employers action. She would have been elected in any event 
and that leads to a concern whether a finding of the 
Commission to the effect that the election was invalid would 
be consistent with the aims of the OHSW Act and with 
concepts of justice. It was suggestioned by the FMWU that 
there were elements of contrivance in this exercise, that the 
evidence indicated that Silver Chain wished to rid itself of 
a Health and Safety Representative who did not suit them. 
The letter of warning in Exhibit Mil which accused her of 
being high handed and overbearing, characteristics that had 
allegedly become worse since her appointment as a Health 
and Safety Representative, is sufficient evidence of that. It 
is said to be extraordinary that having complied with the 
process of elections of representatives right across its 
operations Silver Chain should do a complete about face 
regarding the election of one of those persons and then claim 
that it is a result of invalidity. 

The argument moved to canvass the consequences of 
invalidation of the election in question. The point was made 
that there were persons currently prevented from having 
representation by an action of the employer which prevented 
Ms Schoenmaeckers from being their representative, there- 
fore a fundamental requirement of the OHSW Act was not 
being met. That injustice would continue by the finding that 
the election was null and void. There was an agreement that 
had been made between the Private Health Care employers 
represented by the second Respondent and the unions and 
the repercussions of a adverse finding to the first Respondent 
in this case would put at risk a number of appointments 
which were made consistent with the procedure which had 
been agreed between the parties. 

I should complete this summary of the parties submis- 
sions by reference to the submissions by Mr Whish-Wilson 
who appeared in lieu of Ms Zupanovich for the Minister for 
Productivity and Labour Relations. He said that the Minister 
was essentially intervening in respect to matters of public 
interest and that the OHSW Act goes to the matters of great 
concern to "issues of labour and labour relations." Further, 
the Minister was also responsible for the administration of 
the OHSWA Act and therefore was concerned to be aware 
of the matters subject of proceedings and is interested in 
issues which might arise as perceived difficulties in the 
administration of the OHSW Act. The Commission was 
advised that the OHSW Act was a significant reform and the 
Government considers it to be a significant achievement in 
bringing greater safety and raising the issue of safety 
awareness. It was arrived at through tripartite forums which 
negotiated over a considerable period. If the legislation was 
found to be convoluted in any way or there were any 
difficulties, the appropriate forum for the parties to voice 
those issues is again through tripartite negotiation. The 
Minister was concerned that this proceeding may be a 
prelude to the introduction of a concept of external 
arbitration into matters involving the OHSW Act, and given 
the objects of the OHSW Act, that is something which is not 
welcome. 

Mr Randazzo, of counsel, who during the proceedings 
replaced Ms McCavanagh as advocate for the Applicant 
Commissioner, decided to add no further submissions to 
those in the outline of facts presented by Ms McCavanagh 
on the 9th of October 1991. 

The above recitation does not touch upon all of the 
submissions which were made. It identifies adequately, in 
my view, those matters that the Commission has had in mind 
during the consideration of the arguments put. I now turn 
to my response to the submissions and evidence. 

This application turns not only around factual matters but 
upon the interpretation of Part IV —Health and Safety 
Representative and Committees of the OHSW Act and 
therefore the intent of the applicable sections in that part is 
relevant. I have included the appropriate sections in full 
earlier in these Reasons. Apart from those, I now refer to 
other sections that are relevant. For instance, an understand- 
ing of the OHSW Act is assisted by an examination of some 
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of the provisions in Part III —General Provisions Relating 
to Occupational Health, Safety and Welfare. Section 19, for 
instance, requires an employer to provide a safe working 
environment in which employees are not exposed to hazards. 
The employer is also to provide information, instruction and 
training to employees to enable them to perform their work 
in such a manner so they do not become exposed to hazards. 
Where it is not practical to avoid them the employer is to 
ensure that adequate protective clothing and equipment is 
available. An employer is also required to ensure that the use 
of cleaning, maintenance, transportation and disposal of 
plant and the proper use, handling, processing, storage and 
transportation of substances is carried out in a way that does 
not create hazards. Duties of care are created in Section 20. 
An employee is required to ensure his own health and safety 
at work and to similarly avoid affecting the health and safety 
of any other person. It is a contravention of the OHSW Act 
by the section to fail to obey instructions relating to health 
and safety or not use protective clothing and equipment. A 
worker is also required to report forthwith any situation in 
the workplace which he has reason to believe constitutes a 
hazard to any person and which he can not himself correct, 
or is to report any injury or harm to health of which he is 
aware, arises in the course of, or in connection with the 
work. 

Important too in the consideration of the effect of the 
OHSW Act upon the facts of the matter before the 
Commission are some of the provisions of Section 24. In 
subpart (1) there is reference to when issues related to 
occupational health, safety and welfare arise at the 
workplace, an employer in an attempt to resolve the issue, 
should do so with a Health and Safety Representative. In 
subpart (3) when the attempts mentioned in subsection (1) 
do not succeed, the Health and Safety Representative is 
required to refer the issue to the Health and Safety 
Committee, if there is one, for it to attempt to resolve it. In 
Section 25 specific mention is made of the authority that a 
Health and Safety Representative has to notify an Inspector 
if there is a risk of imminent and serious injury to the health 
of a person, when attempts to resolve difficulties which 
become apparent under Section 24 fail. Again by Section 26 
an employee who refuses to work in situations where he has 
reasonable grounds to believe that to continue to work would 
expose him or her or any other person to a risk of imminent 
and serious harm to his health shall notify amongst others, 
the Health and Safety Representative. All these issues deal 
with the mechanism by which matters in an individual 
workplace area are resolved and help establish the scheme 
of the OHSW Act which appears clearly from the words to 
be directed to resolution of occupational health, safety and 
welfare matters at the place where they occur. 

Some further guides as to the intention of the OHSW Act 
in this respect become apparent if one looks at Section 36 
where the functions of Health and Safety Representatives 
are set out. Amongst other things a Health and Safety 
Representative can inspect the workplace or any part of it. 
Subject to certain conditions immediately after an accident 
a Representative can carry out an appropriate investigation, 
can report any hazard or potential hazard, refer matters 
where there is a Health and Safety Committee for the 
workplace to it for consideration if he thinks that is 
necessary. In doing all these things the Health and Safety 
Representative is required to consult and cooperate with the 
employer on all matters relating to health, safety and welfare 
of persons in the workplace. Section 35 sets out the duties 
of the employer in relation to the Health and Safety 
Representatives. In subsection (l)(b) the Health and Safety 
Representative may be requested to be present at any 
interview concerning occupational health, safety and wel- 
fare between the employer and another employee. The 
employer is required to permit a Health and Safety 
Representative to take such time off with pay for the purpose 
of training as is necessary and in accordance with Section 
14(l)(h) and to notify the Health and Safety Representative 
of any accident or dangerous occurrence. 

The workplace referred to in the sections is defined in 
Section 3 —Interpretation of the OHSW Act. The definition 
has been included above. The meaning that the word should 
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be contextually given has been examined by the Full Bench 
in Wormald Security Pty Ltd v. Peter Rowan, Department 
of Occupational Health, Safety and Welfare, No. 1161 of 
1991, Decision 10 March 1992 (unreported). The Full 
Bench, on page 27 of the Decision, found that the word 
"workplace" as defined in Section 3 of the OHSW Act, 
included a vehicle and held that "the Nissan Pulsar vehicle 
was a workplace". This finding of the Full Bench is at point 
in this matter given the broad meaning of workplace that the 
first Respondent union urges upon the Commission. 

The various requirements of the OHSW Act are to be 
applied to the facts of the events which occurred arising 
from the election of Ms Denise Shoenmaeckers. The starting 
point of that process logically is at Section 29 of the OHSW 
Act, a section which I have incorporated earlier in these 
Reasons. The section specifies that an employee who works 
at a workplace may give notice to the employer regarding 
the election of a Health and Safety Representative for the 
workplace. The word workplace is defined in the OHSW 
Act. The interpretation of the OHSW Act involves, of 
course, the determination and meaning of the sections of it 
in the context of the whole upon the plain meaning of the 
words used unless to interpret them as to their plain meaning 
would cause ambiguity or absurdity. There are many 
authorities for this proposition, see for instance, the dicta of 
Rowland J in Australian Electrical, Electronics, Foundry 
and Engineering Union (WA Branch) v. Minister for Health 
(1991) 71 WAIG 2253 at 2255. The Legislature has seen fit 
to give the word "workplace" a specific meaning. That is 
set out in Section 3. It is clear from the words that a 
workplace is a place where employees do their work or are 
likely to be in the course of that. I draw attention to the 
Decision of the Full Bench in Wormald's Case, that a Nissan 
Pulsar vehicle was a workplace. This is predicated on the 
interpretation that in terms of Section 29 workplace must be 
referring to where the employee works, or is likely to be 
while working and in this context that employee is a person 
who may give notice. The word "may" is clearly 
discretionary (see Sections 3 and 56 of Interpretations Act 
1984). Therefore operation of the section depends upon a 
decision made by a worker to invoke it. The worker may or 
may not decide to give notice but the discretion is the 
workers', but once notice is given the following sections of 
the OHSW Act, particularly Section 30, set out the 
procedure which then must follow. The Oxford Dictionary 
defines "notice" as "intimation, intelligence, warning" 
but, particularly insofar as this case is concerned, "formal 
intimation of something or instruction to do something". 
For the purposes of the interpretation of Section 29 it is clear 
that if notice is given it is for the requirement to elect a 
Health and Safety Representative for the workplace. 
However the OHSW Act does not provide with particularity 
how the notice is to be given, for instance, whether is should 
be verbal or in writing, but what is clear from Section 29 
is that it is the employee at the workplace who gives the 
notice to require the employer to do something, that is, by 
subsection (1) of Section 30, invite the appointment of a 
delegate or delegates in accordance with subsection (2) or 
(3) of the section and consult with those persons on the 
matters required to be determined under the section. Those 
matters include, inter alia, the number of Health and Safety 
Representatives to be elected, their training or where none 
of the employees at the workplace is a member of a trade 
union, a person by whom and the manner in which the 
election is to be conducted. Repercussions of the invocation 
of Section 29 create rights and powers and because of this 
it follows that the provision is mandatory, demanding strict 
compliance. 

It is clear from the scheme of the OHSW Act that Part 
IV concerning Health and Safety Representatives stands 
alone in a sense that the other Parts of the OHSW Act 
concerning the general provisions relating to occupational 
health, safety and welfare, inspections and prohibition 
notices can all operate without Health and Safety Represen- 
tatives and committees. However the Legislature obviously 
intended that Health and Safety Representatives and 
committees are important to the philosophy embodied in the 
legislation that health and safety be managed at the 
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workplace by the persons immediately concerned, that is the 
employees who work there and their employers. Further 
support to this interpretation is to be found in subsection (2) 
of Section 30 which provides that where employees at a 
workplace are not members of a trade union, those 
employees upon being invited to elect a Health and Safety 
Representative may appoint a delegate from their own 
number to represent them. The whole scheme of the part 
allows the mechanisms to be put into operation whether or 
not there are members of a trade union employed there. As 
Ms Mayman said in her submissions, Section 29 is a trigger 
upon which consultational elements relevant to elections 
and the subsequent election of Health and Safety Represen- 
tatives are dependent for their commencement. 

It is clear from the history of this matter that the 
notification for the election of a Health and Safety 
Representative at Alfred Carson did not emanate from any 
employee who works at that workplace. It is claimed that 
the notification by the nurses at the Bentley Centre was the 
trigger. Then it was said that there was another event in 1991 
which triggered the election. However, neither of those 
events carry the ingredients necessary to found the proposi- 
tion that an employee at Alfred Carson, and in this case Ms 
Denise Schoenmaeckers, gave notice of any sort, either 
verbal or written to her employer, regarding the election of, 
a Health and Safety Representative at that workplace. This 
is sufficient in my view to call into question the validity of 
Ms Schoenmaeckers election because nothing that happened 
after that, whether pursuant to the precise terms of Section 
30 or not, would remedy the deficiency of failure to give 
notice in accordance with Section 29. There have been other 
faults with the election process which was used and on the 
evidence which is before the Commission, particularly as it 
concerns the invitations to persons who may be delegates 
under subsection (2) of Section 30, there is sufficient to 
ground a finding that the section was not properly complied 
with in any event. But be that as it may, whether that finding 
is correct or not does not remedy the deficiency which the 
failure to comply with Section 29 has created in these 
circumstances. 

In my view, what has happened in this case is that the 
FMWU, in good faith, acted in accordance with the 
agreement it made with the Health Care Management 
Committee of the Confederation of Western Australian 
Industry. Unfortunately that agreement, however well 
intentioned at the time, created a procedure or sequence for 
the appointment of Health and Safety Representatives which 
did not comply with the legislation as it is provided in 
Section 29 of the OHSW Act. I can understand that the 
FMWU, after making the agreement with the Health Care 
Management Committee, could have expected that the 
procedures it adopted at Alfred Carson, and indeed the 
reaction of the employer at that time, meant that the 
agreement was on foot and was honoured. The way that the 
Confederation withdrew from the agreement is perhaps not 
a matter for me to comment upon in these Reasons however, 
at the very least, the method was a discourtesy and was 
executed by someone, it seems, who had little concern for 
the long term relationship of the parties. However, the 
original agreement was fatally flawed, particularly in step 
1. Now the result is called into question, this Commission 
can do nothing other than interpret the OHSW Act in 
accordance with the rules of interpretation and declare the 
true meaning of the relevant sections. 

Finally I should comment on the submission of Mr 
Whish-Wilson on behalf of the Minister. I find the 
submission a little difficult to comprehend. The submission 
indicated to the Commission that its involvement in the 
issue, as an exercise in arbitration, was one which should 
no occur. However, that submission misconceives the 
intention and genesis of the application before the Commis- 
sion. The Applicant is neither of the parties to the 'dispute'. 
It is, in fact, the Commissioner of Occupation Health, Safety 
and Welfare who, in accordance with his duty when a matter 
concerning an election arises and when he is unable to 
resolve an issue between parties to the satisfaction of them, 
may refer the matter to the Industrial Relations Commission 
for determination. That exercise has nothing to do with the 

arbitration of matters of dispute concerning occupational 
health, safety and welfare at the workplace. Section 31(11) 
is a mechanism providing an arbital forum for determination 
of issues which arise under the OHSW Act concerning an 
election, at a tribunal which is remote from the normal 
conduct of occupation health, safety and welfare issues on 
a day to day basis. This last, after all, is clearly the province 
of the Commissioner of Occupational Health, Safety and 
Welfare and not of this Commission. However, the 
Legislature has made this Commission the arbital authority 
in the circumstances described. Hence I have difficulty in 
understanding the purpose and intent of the submission by 
Mr Whish-Wilson. 

Section 3 of the OHSW Act requires that the decision of 
the Industrial Relations Commission on a matter referred 
under this Act shall have effect according to its tenor. The 
Decision of the Commission is that the election of Ms 
Denise Schoenmaeckers as a Health and Safety Representa- 
tive was invalid and a declaration to that effect will issue. 
In reaching this conclusion I have considered carefully those 
arguments which go to the repercussions of the finding of 
an invalidity of the election of Ms Denise Schoenmaeckers. 
There may well be some events which arise, particularly in 
the Health Industry, because of the disturbance of the 
agreement between the Confederation and the FMWU, 
however I am unable to find on the evidence that there is 
a creation of injustice as a result of the proper application 
of Section 29 at least in the terms suggested Ms Mayman. 

Minutes of an Order and Declaration reflecting these 
Reasons will now issue. 

Appearance: Ms S McCavanagh and later Mr J. Randazzo 
of counsel appeared for the Commissioner for Occupational 
Health, Safety and Welfare. 

Ms S. Mayman appeared for the Federation Miscellane- 
ous Workers' Union (WA Branch). 

Ms V. Zupanovich and later Mr S. Whish-Wilson 
appeared for the Minister for Productivity and Labour 
Relations. 

Mr J. Blackburn appeared on behalf of the Silver Chain 
Nursing Association. 
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Order and Declaration 
HAVING heard Ms S. McCavanagh and later Mr J. 
Randazzo of counsel on behalf of the Commissioner for 
Occupational Health, Safety and Welfare: Ms S Mayman on 
behalf of the Federation Miscellaneous Workers' Union 
(WA Branch): Ms V. Zupanovich and later Mr S. 
Whish-Wilson on behalf of the Minister for Productivity and 
Labour Relations and Mr J. Blackburn on behalf of Silver 
Chain Nursing Association, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby Declares and Orders — 

1. That the election of Ms Denise Schoenmaeckers 
as a Health and Safety Representative at the 
Alfred Carson Nursing Home on or about the 21st 
of March 1991 was invalid. 

2. That the application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 




